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mD. 13 — Certificate of Citizenship under — 
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Citizenship Rules (1956) 
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Gauhati 84 D 
———S. 10 — Same parties —~ Meaning of 

Gauhati 40 A 
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S. 11 — See Constitution of India, Art. 226 

Andh Pra 188 E 
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Kant 84 A 


S. 60 (1) (c) — Exemption under —— When 
available. ATR 1964 Andh Pra 514, Dissented 











from. Kant 84 B 
Ss. 79 and 80 — Distinction between 
Gauhati 37 B 
—mnS, 80 e See 
(1) Ibid, S. 79 Gauhati 37 B 


(2) Government of Union Territories Act 


(1963), S. 55 Gauhati 87 C 
(8) Government of Union Territories Act 
(1963), S. 55 (b) Gauhati 87 A 


——S. 96 — See also Ibid, S, 10 Gauhati 40 G 
S. 96 —+ Defendant giving up contest with 
regard to part of claim of plaintif — He can- 
not raise that question in appeal 

: Andh Pra 118 A 
——-§, 96 — Agreement on behalf of deity — 
Whether agreement is binding on deity is ques- 
tion of law Cal 174 E 


Ss. 98 and 100-101 — Difference of opin- 
ion between Judges constituting Bench — Bind- 
ing nature All 380 
——S§, 100 — Second appeal — New ground 
— Ground not raised at any prior stage — 
Matter relating to realm of fact — Cannot be 








permitted to raised in second appeal 
Pat 140 B 

———Ss, 100-101 —- See also Ibid, S. 98 
All 180 


Ss. 100-101 -~ Finding of fact — Finding 
of fact by first appellate Court neither perverse 
nor baseless —~ No interference in second ap- 
peal Gauhati 43 C 
—-—§, 107 — See Ibid, O. 37, R. 2 

Bom 128 B 
——S, 115 — See also Ibid, O. 7, R. 11 

Kant 82 

——S. 115 — “Case decided” — Order reject- 
ing application to sue as pauper — Is not mere- 
ly interlocutory order but case decided 


Guj 94 A 
———S, 128 (1) (a); O. 22, R. 5 





» R. — Letters 
Patent (Patna), Cl. 88 — Pama High Court 
Rules, Ch. IJ R. 18 — Registrar of High Court 
— Not a “Court” within Civil P, C. Pat 188 
mm §, 148 — See Ibid, O. 87, R, 2 
Bom 128 A 
-~———§, 151 -= See also Ibid, O. 39, R. 1 
Madh Pra 85 A 


Civil P. C. (contd.) 
———-§. 151 — Order under — Appealable 
Gauhati 46 

———Q, 1, R. 10 — See also Co-operative Socie- 
ties —~ Maharashtra Co-operative Societies Act 
(1961), S. 91 Bom 120 D 
—O. 1, R. 10 (2) — Applicability of sub- 
rule (2) — This provision cannot be invoked for 
the purpose of substituting a new suit in place 
of old one Orissa 
O. 6, R. 8 — See Ibid, O. 20, R. 18 

Guj 81 A 
——QO, 7, R. 11 (d) — Order rejecting plaint 
~~ Revision is incompetent. AIR 1952 Pat 280 
held no longer good law in view of ATR 1964 
SC 497 Kant 82 


——QO, 8, R. 1 (2), (as applied in State of 
Orissa), O. 18, Rules 1, 2 — Production of 
document at late stage of swt —~ Discretion of 








- Court to receive document not excluded 


Orissa 89 
——Q, 13, R. 1 — See Ibid, O. 8, R. 1 (2) 

Orissa 89 
———Q. 18, R. 2 — See Ibid, O. 8, R. l (2) 


Orissa 89 
——QO, 16, R. 14 — See Representation of 
the People Act (1951), S. 87 SC 1045 D 


——O, 20, R. 183 — Administration suit — 
Scope and nature of indicated — Provisions of 
©. 20, R. 18 are purely procedural and not 
substantive Guj 81 A 

O. 21, Rr. 58, 68 and 90 — Property 
attached after its sale to a third party — Peti- 
tion under R. 58 dismissed and claimant not 
filing suit under R. 68 
under R. 90 is maintainable 


O. 21, R. 63 — See ibid, O. 21, R. 58 
Mad 147 


——QO, 21, Rr. 89 (2) & 90 — Party presenting 
application under R. 90 and subsequently under 
R. 89 — Mere conveyance to Court that he is 
withdrawing his application under R. 90 is 
enough SC 957 


Mad 147 
SC 957 








Pat 138 
——QO, 80, R. 1 — See Partnership Act (1982), 


S. 69 Orissa 84 
———Q, 83, R. 1, Explanation — See also Ibid, 
S. 115 Guj 94 A 


——Q, 33, R. 1, Explanation — Object — To 
enable too poor persons to file their suits with- 
out payment of Court-fees — Expression “suffi- 
cient means” — Interpretation of Guj 94 B 


~—-—O©, 34, R. 11 and S. 84 — Suit by bank 
to recover loan advanced on pledge of goods 
-~ Interest at contract rate from date of suit 
till date of decree can be awarded under R. 11 

Andh Pra 113 B 
———QO, 37, Rr. 2 and 8 (as amended by Bom- 
bay High Court) and S. 148 — Summary suit 
~- Conditional leave to defend granted — Mere 
inability to pay the deposit ordered by Court 
is not a ground for extension of time to fulfil 
the condition of deposit Bom 128 A 


~——Q. 87, Rr. 2 and 8 (as amended by’ Bom- 
bay High Court) and S. 107 — Summary suit 
~~ Leave to defend granted conditionally ~~ 
No revision filed — Appeal from the decree —~ 
Defendant can raise the contention that he 
should have been granted unconditional leave to 


— Subsequent petition ` 
Mad 14 


N 
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Civil P., C., (contd.) 

defend the suit — Propriety of any interlocutory 
or interim order can be challenged in first 
appeal Bom 128 B 


O. 37, Rr. 2and 3 {as amended by Bombay 
High Court) — Conditional leave—Defence ap- 
pearing to be false or sham or at any rate, ex- 
tremely improbable — It cannot be said that 
the trial judge had exercised his discretion im- 
properly in granting conditional leave to defend 
on the deposit of a certain sum which represent- 
ed only a part of the amount claime 
Bom 128 C 
——QO. 37, Rr. 2 and 3 (as amended by Bom- 
bay High Court) — Bombay City Civil Court 
Act (40 of 1948), Section 9 — Summary suit — 
Granting of conditional leave to defend — City 
Civil Court if bound to give reasons for the 
order Bom ag D 
——O, 87, R. 8 — See Ibid, O. 37, R. 
Bom 128 A, B, “6, D 
—O. 38, R. 5 — Attachment before judg- 
ment —- Court should act with utmost caution 
al 380 A 
O. 38, R. 5 — Hindu joint family carrying 








on business in various firms — Large amount 
due to plaintiff from one frm — Firm closing 
down business —— Attachment before judgment 
is valid Cal 180 C 


——-O, 39, Rr. 1, 2; S. 151 — Execution of de- 
cree may amount to injury within Rule 2 — 
Grant of interim injunction — Principles gov- 
erning stated. AIR 1953 Assam 104; AIR 1961 
J and K 29 and AIR 1957 Madh Bha 95 (DB), 
Dissented. Misc, F. A. 84 of 1962, D/- 23-11- 
1962 (Madh. Pra.) (SJ); AIR 1956 Madh Bha 
75 (SJ) and 1964 MPLJ (SN) 14 (SJ), Overruled 

Madh Pra 6&5 A 
——QO, 39, Rr. 1 and 2 — Suit to avoid de- 
cree on ground of fraud — Injunction pendente 
lite — Whether could be granted ex parte. 
(Obiter) Madh Pra 85 B 
O. 89, Rr. 1, 2 — Regular suit to avoid 
decree or order made in summary proceedings 
— Temporary injunction can be granted in suit- 


able cases to maintain status quo 
Madh Pra 85 G 
R. 2 — See 


——O, 
(1) ibid. O. 39, R. 1 Madh Pra 85 A, B, C 


(2) Arbitration Act (1940), S. 41 Cal 165 E 
——~O. 48, R. 8 — See Ibid, O. 20, R. 18 

Guj 81 A 

Appendix A -— Form Nos. 41 to 43 — 











See Thid, O. 20, R. 18 Guj 81 A 
Append D, Form No. 17 — See Tbig 
O. 20, R. 1 Guj 81 
ea D, Form No. 18 — See hia 
O. 20, R. 18 Guj 81 A 


CIVIL SERVICES 
-Indian Administrative Service (Regulation of 
Seniority) Rules (1954) 
R. 8 (8) (b) — Year of allotment formula 





-— Requirements —— Declaration —- Forma] noti- 
fication necessary — Continuity in service — 
Disruption SC 1061 B 


Recruitment Rules for Class I and Class If 
Posts of Government of Manipur 


——Amendment of Rules on 20-4-1970 super- 
seding earlier Rules D/- 22-4-1969 — Amen 
ment held not made mala fide SC 1085 





Companies Act (1 of 1956) 

4 — See Presidency Towns ase 
Act (1909), S. 9 A Cal 169 
Constitution of 
~——Part III (Arts. 19. 35) — General — Election 
— See Panchayats — A. P. Panchayat Sami- 
this and Zilla Parishads Act Andh Pra 128 
Art, 13 (8) — See Houses and Rents — 
U. P. (apran) Se of Rent and Evic- 








tion Act (1947), S. 7 (2) All 166 (FB) 
Art, 14 — See also 

(1) Ibid, Art. 309 2 

(2) Punjab Sikh Gurdwaras Act 4825), loe? B B 


(8) Punjab Sikh Gurdwaras Act Geos). 's 
SC 1069 é 


(4) Tamil Nadu Motor Vehicles Taxation Act 

(1981), S. me SC 1006 

. P. Mik and Mik Products Control 

Order (1974), Pre. All 188 A, C 

(6) U. P. Milk and Milk Products Control 
Order (1974), Cl. 3, Proviso (i 

All 188 B 

Art, 14 — Foreign Exchange Regulation 

Act (1947), Ss. 28 (1), 23-A and 28 (1A) — 

S. z {1A) of of F.E.R. Act not violative of Art. 14 

evn. No, 618 of 1972, D/- 14-3-1978 

(Cab, “Reversed. (1972) 76 Cal WN 660, Over- 

SC 1030 

ar 14 and 188 — Punjab Sikh Gur- 

dwaras Act (8 of 1925), S. 3 (4) — Presumption 

as to constitutional validity of the provision — 

Interference by Supreme Court SC 1069 D 


Art. 14 —. Discrimination practiced by the 
Government in its capacity 7 a contracting 
party — Is not covered by Art, 1 

Him Pra 80 C 


——Arts, 14 and 19 (1) (g) — Punjab Liquor 
Licence Rules 1956, R. 86 (17), Proviso — 
Rule 36 (17) Proviso does not confer arbitrary 
ower on Presiding Officer -—— It does not in- 

ge rights of bidders at auction of liquor 
vend and is not violative of Arts, 14 and 19 
(1) (g) Punj 188 G 
——Art. 14 — Rajasthan Colonisation (Rajas-, 
than Canal Project Pre-1955 Temporary Ten- 
ants Government Land Allotment) Conditions 
1971 — Validity Raj 93 A 


Art. 14 — Rajasthan Colonisation (Allot- 
ment of Government Land to Post-1955 Tem- 
porary cultivation Lease-holders and other land- 

ess persons in the Rajasthan Canal Project 
Area) Rules 1971 — Whether Rules are discri- 
minatory Raj 93 B 


Art. 14 — Rajasthan Colonisation (Allot- 
ment of Government Land to Post-1955 Tempo- 
rary Cultivation Lease holders and other land- 
less persons in the Rajasthan Canal Project 
Area) Rules 1971 — Validity -— Whether per- 
sons placed in dissimilar circumstances have 
been treated alike Raj 98 C 
Art. 16 — See Ibid, Art. 309 SC 984 
———Art, 19 — See Tamil sore Motor Vehicles 
Taxation Act (1931), S SC 1006 
———Art. 19 aCe F — as 

(1) Ibid, S. 31-A SC Na B 
ge Puna “Sikh Gurdwaras Act Oe ae à $ 

106 


(3) Tenancy Laws — Raj an och Jagirs 
Abolition Act (1958), S SC 1058 
~—~—Art. 19 (1) (g) and (6) — See U. P. Milk 
and Milk Products and 6) (1974) Pre, 
All 183 D 
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Constitution of India (contd.) 
~——Art. 19 (1) (g) — See Ibid, Art. 14 
Punj 188 G 
Art. 19 (1) (g) — See U. P, Milk and Milk 
Products Control Order (1974), Cl. 3 (a) 
All 188 H 
—Art. 26 — See Punjab Sikh Gurdwaras Act 
(1925), e n (4) ee SC 1069 B 
—— Art, — see Tenancy Laws — Rajas- 
than Cash Jugirs Abolition Act (1958), S. 3 ‘i 
SC 1058 
——Arts. 31A, 19 (1) ) — Bombay Tenancy 
and Agricultural Lands (V.R.) Act (99 of 1958), 
S. 46 — Section is saved by Art. 831A and not 











challengeable under Art. 19 (1) (© SC 3036 B 

—Art. 32 — See also Tenancy Laws — 
Rajasthan Cash Jagirs Abolition Act (1958), 
S. 8 SC 1058 





Art, 32 — Maintenance of Internal Security 
Act (1971), S. 3 — Detention after discharge 
in criminal case -~ Satisfaction of District 
Magistrate — Necessity of affidavit of the Off- 
cer SC 919 

Art, 82 — Writ petition against detention 
order — Held that Supreme Court could not 
go info question whether or not detenu was 
concerned in the alleged dacoities SC 982 A 
——Art, 32 — Writ Petition — Preliminary ob- 
jection — Duty of Court SC 1061 A 


Art. 72 — See Criminal P. C. (1898) 
S. 401 Punj 148 A, B, C, D (FB) 
——Art. 124 (2) — See Ibid, Art. 226 
Delhi 166 B (FB) 
~—Art, 183 — See also Ibid, Art. 14 
SC 1069 D 
Art, 188 — Certificate of fitness — Points 
not raised at any earlier stage or before High 
Court ‘in appeal — They cannot form basis of 
certificate Him Pra 21 


=—Art. 183 (1) (as amended by 30th Amending 
Act 1971) — Certificate of fitness — Require- 
ments, for grant of are now more stringent 
Delhi 77 (FB) 
~——Art. 134 (1) (c) — Acquittal converted into 
conviction under S.802/34 I.P, C. and life im- 
prisonment agosed — Appeal to Supreme 
Court — Certificate not required $C 1026 A 


——Art. 136 — See also Representation of the 
People Act (1951), S. 116-4 
SC 1012 A 


Art, 1836 — New plea — Cannot be al- 
lowed to be raised for first time at Stage of 
hearing C 991 C 


Art. 186 — Appeal against acquittal — 
Cases, insignificant and routine — Invocation of 
jurisdiction under Art. 186 —- Not proper 
SC 1087 A 
—— Art. 186 — Scope and applicability 
SC 1087 C 


——Art. 141 — Obiter dictum of Supreme 
Court — Value of — Statements -on matters 
other than law (e. g. questions of fact) have no 
binding force C 1087 B 


Art. 141 — “Law declared by Supreme 
Court” — Obiter dicta — Even the obiter of 
the Supreme Court is entitled to the highest 
































respect Bom 120 A 
“Art, 161 — See Criminal P C., (1898), 
401 Punj 148 A, B, C, D (FB) 





— Art. 166 — See Madhya Pradesh Minor 
Mineral Rules (1961), R. 22 SC 991 D 
Art. 191 (1) (a) — “Office of profit” — 


Nomination of Chairman of Himachal Pradesh 





Constitution of India (contd.) 

Board of School Education under S. 18 of 
Himachal Pradesh Board of School Education 
Act (1969) ~~ Appointment only: in an honorary 
capacity — Chairman receiving no salary — He 


is not holder of “Office of profit” SC 1067 

—oom Art, 995 — See R ee of the 
, S. 83 (1), Proviso 

People Act (1951), S ( E RET 


D Ciao P. Ge (1898), S. 401 
Punj 148 B, C, D (FB) 
(2) Evidence Act (1872), S. ne rer 
(8) Panchayats -~ Himachal Pradesh Pancha- 
yati Raj Act (1970), S. 4 TA Bs et 
: (4) States Reorganisation Act (1956), a a 


(5) Tenancy Laws — J and K Agrarian Re- 
forms Act (1972), S. 36 


J and K 33 D' (FB) 

Arts. 226 and 872 — Punjab Sikh Gurd- 
waras Act (8 of 1925), Ss. 7 (8) and 8 — Gur- 
dwara declared to be a Sikh Gurdwara long 
prior to the Constitution and managed by In- 
terim Gurdawara Board constituted in 1946 by 
Firman of Erstwhile Ruler of State — Locus 
standi to challenge the factum that it is a Sikh 
urdwara SC 1069 A 


Art. 226 — Election disputes under Adyo- 
cates Act —- Powers of High Court to set aside 








elections 1 190 F 

Art, 226 —~ Proceeding under — Principles 
of res judicata are applicable - Andh Pra 138 E 
mÂ 296 — Jurisdiction — Administrative 


enquiry ~~ Decision of Adjudicator when can be 
challenged on the ground of bias 
Andh Pra 188 F 
~—~———-Art, 226 — Quo warranto — Scope of — 
It is not wider in India than in England 
Delh: 66 A (FB) 


———~Arts, 226, 124 (2) —- Quo warranto — 
Futile writ —- Alleged irregularity or defect in 
appointment of holder of office, curable by his 
immediate reappointment —- Quo  warranto 
sought against present Chief Justice of India 
on the allegation that his appointment was in 
violation of rule of seniority and also of 
Art. 124 (2) — Resignation of senior Judges 
before petition was filed — Writ would be 
tile as there was no legal bar to immediate 
reappointment of present holder --- Question of 
motive not relevant Delhi 66 B (FB) 
Art, 226 — Writ of prohibition /— Prem- 
ature application —— Journalists complaint to 
Press Council alleging Government’s act as 
attack on freedom of press — Merits thereof 
within jurisdiction of Council — Council simply 
asking Government to file its say if it so desir- 
ed —Effect — Option given to Government 
and no coercive process issued against it — 
Held, Governments application for prohibiting 
Press Council from issuing summons to it for 
attendance was premature and could not be 
entertained Delhi 79 B 
pom Art, 226 —- Writ petition — Revival of 
Him Pra 23 A 
m Art 2286 -> Contractual rights — hight 
founded solely in contract and not m statute — 
Writ cannot issue in respect of its breach 
Him Pra 80 A 
ATE 226 —— Certiorari — Enforceable legal 
right —- What is Orissa 90 A 


x 


Je 


‘tainable 
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Constitution of India {eontd.) i 

——Art, 226 — Delay Orissa 90 D 
——Art. 226 — Joint application to quash two 
different orders in two different proceedings — 
Not maintainable Orissa 90 E 
—-—Art. 226 — New plea — Dispute as to 
right of pre-emption — Question about nature 
of land cannot be allowed to be raised for 
the first time Pat 119 B (FB) 


—Art, 226 — Auction of Liquor vend — 
Both petitioners jointly offering thew bid and 
deprived of right to have their bid entertained 
— Joint petition challenging auction is main- 
Punj 3188 A 
Art, 226 — Auction of liquor vend — 
Person interested could challenge auction under 
Art. 226 Punj 188 B 


— 226 — Non-divulgence of date from 
which statutory rule has been in force — It is 
not suppression of material fact Punj 188 C 


Art. 226 — Previous auction of liquor vend 
— Participation by petitioner according to con- 
ditions of R. 36 (17) Punjab Liquor Licence 
Rules — Petitioner in subsequent auction can 
challenge validity of R. 36 OT 

Punj 138 D 


——Art. 245 — See Karnataka Excise Act 
(1966), S. 22 SC 1007 B 
Art, 254 (2) —- Repugnancy — Tests to 
determine — S. 8 (2) (b) Hindu Minority and 
Guardianship Act not repugnant to S. 21 (2) (a) 

















Mysore Land Reforms Act Kant 87 
. 299 — See also Evidence Act (1872), 
S. 115 Pat 123 C 


Art. 299 — Contract made ir exercise of 
statutory power — Art. 299 does not apply 
Pat 123 B 
Art. 801 — See Tamil Nadu Motor Vehi- 
cles Taxation Act (1981), S. 4 SC 1006 
Arts. 309, 14 and 16 — Integration of 
Provincial Civil Medical Service and Public 
Health Service — Promotion of class II officer 
to class I —~ Inter se seniority SC 984 
Art. 311 — Dismissal and removal — Dis- 
tinction SC 1064 B 
Art. 866 (10) — See Houses and Rents — 
U. P. (Temporary) Control of Rent and Evic- 




















tion Act (1947), S. 7 (2) All 166 (FB) 
„Art. 872 — See Constitution of India, 
Art. 226 SC 1069 A 


——-Sch, 6, Para 19 — Jurisdiction of District 
Council of the United Khasi-Jaintia Hill — 
Extends to Bara Bazar in village Mawkhar in 
Shillong — Civ. Rule Nos. 264 and 828 of 
1966, D/- 4-12-1967 (Assam), Reversed 

SC 1022 


——Sch. 7, List 2, Entry 54 — See Sales Tax 
— Karnataka Sales Tax Act Sta E y 


Constitution of Jammu and Kashmir 
——§. 103 — See Tenancy Laws — J. and K. 
Agrarian Reforms Act (1972), S. 36 


J and K 33 D (FB) 
Contract Act (9 of 1872) 


——-S, 8 — Bank affording overdraft facilities 
to firm — Agreement providing for calculating 
interest on daily balance of account and charg- 
ing same to the account on iast day of eac 
month — Agreement held contemplated charg- 
ing of compound interest Andh Pra 113 D 

. 8 — Firm availing overdraft facilities of 
bank — Periodical statements of account charg- 
ing compound interest sent — No objection by 


Contract Act (contd.) 
firm —- Firm held agreed to compound rate of 
interest Andh Pra i183 E 
S. 23 —» See Houses and Rents — U. P. 
(Temporary) Control of Rent and Eviction Act 
(1947), S. 7 (2) Al’ 166 (FB) 
——S, 70 ~— See Evidence Act (1572), S. 115 

Pat 123 C 
——S, 178 ~~ Bank advancing Factory Type 
of loan to firm on pledge of good? — Bank 
appointing watchman and debiting watchman’s 
charges in monthly account — Account con- 
firmed by firm — Firm is liable to pay watch- 
man’s charges Andh Pra 113 C 

CO-OPERATIVE SOCIETIFS 


a Pradesh Co-operative Societies Act (7 


of 
Ss. 2 (b), 34 — District Collector (Co- 
operation) —- Power of to issue notice under, 
to a Primary Society — Primary Society, mean- 
ing of. (Judgment in W. P. No, 2896/1973, 
D/- 3-8-1973 (A. P.), Reversed Andh Pra 134 
34 -— See Ibid, S. 2 (b} Andh Pra 184 
—Maharashtra Co-operative Societies Act (24 
of 1961) 
S. 91 — Dispute touching the business of 
society — Dispute between the licensor member 
of co-operative housing society and licensee oc- 
cupant — Whether a dispute within S. 91 - - 
Society when to be added as co-disputant at 
trial or appellate stage Bom 120 D 











Court-fees Act (7 of 1870) 

See unde; Court-fees and Suits _Valuations. 
COURT FEES AND SUITS VALUATIONS 
—Andhra Pradesh Court-fees and Suits Valu- 

ation Act (7 of 1956) 

—S. 87 (1) (a) -— Suit for cancellation of a 
document —— Computation of Court-fees 

Andh Pra 122 
—Bombay Court-fees Act (86 of 1959) 
S. 6 (iv) @) —- See Court-fees and Suits 
Valuations ~~» Suits Valuation Act (1887), S. 8 


Guj 8&1 B 
—Court-fees Act (7 of 1870) 
Ss. 8, 4, 25 and 26 — Compliance of — 
Affixation of Court-fee stamps on a separate 
sheet of paper instead of affixing proper stamp 
on every document filed ~—- Whether Se 
All 1 











——~5, 4 — See Ibid, S. 8 All 159 
—-5, 25 — See Ibid, S. 3 All 189 
—~—S. 26 — See Ibid, S. 3 All 189 


—Suits Valuation Act (7 of 1887) 
——-5, 3 ~ See High Court Rules and Orders 
— Himachal Pradesh (Courts) Order (1948), 
Para 81 (a) Him Pra 27 
-~§, 8 — As amended by Guj. Act (81 of. 
1964) — Suit for administration in essence fall- 
ing under S. 6 (iv) (i), Bombay Court-fees Act 
— Forum of suit and appeal — Determination 
Guj 81 B 





Criminal Procedure Code (5 of 1898) 


—-—-§, 869 — See Ibid, S. 561-A SC 1002 
——-§, 401 — Order under — Justiciability — 
Grounds Punj 148 A (FB) 
S. 401 — Order of remission under — 
Locus standi to file petition challenging order 
Punj 148 B (FB) 
——~S, 401 — Order of remission under —- 
Duty of Government to give reasons in the 
order Punj 148 C (FB) 
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Criminal P, C. (contd.) 

—~S, 401 —- Order of remission under — 
Writ Petition challenging order Fas tala fide — 
Onus of proo Punj 148 D (FB) 
——S, 401 (2) — Reference under sub-s, (2) 
šis not mandatory —— Non-compliance would not 
make order under S. 401 (1) without jurisdic- 
tion - Punj 148 E (FB) 
——§, 561-A — Quashing of criminal proceed- 
ings on ground of absence əf prima facie case 
-— Rejaction of prior application for quashing, 
no bar SC 3002 
Criminal ee ce (2 of 1974) 

S. 154 — FE. — Omission of impor- 
tant facts — Effect SC 1026 C 
Criminal trial 
First Information Report —— Omission of im- 
portant facts — Effect — See SC 1026 C 
Customs Act (52 of 1962) 

——Ss, 110 (1), (2) and 124 -— Seizure and con- 
fiscation — Distinction Punj 180 D 
—S, 110 (2) — Period of six months — In 
counting the period date of seizure is to be 
excluded : Punj 180 A 
S. 110 (2) — Extension of initial period of 
six months —- Absence of prior notice would in- 











validate the extension eee Punj 180 B 
——-§, 124 — See Ibid, S. 110 (1), (2) 
Pun) 130 D 


——S, 124 (e) — Notice under — Is not re- 
quired to be issued within six months of the 
seizure or within the extended pede AIR 1978 
All 488, Dissented from. Punj 180 C 


DEBT LAWS 


—Kerala Agriculturist? Debt Relief Act (81 
of 1958) 

Ss. 8, 4 (5) Proviso and S. 10 — Money 
decree vassed on 15-10-1955 — Act coming 
into force on 14-7-1958 — Payment in instal- 
ments — Default of sixth area on 14-7- 
1961 — Effect on running of tim 

Ker 79 A (FB) 


—~—§. 4 (5) Proviso — See Ibid, S. 3 
Ker 79 A (FB) 
——5S. 10 — See Ibid, S.8 Ker 79 A (FB) 








Easements Act (5 of 1882 

S. 20 — Agreement between dominant and 

servient owners — Defendant giving an under- 

taking that he would not construct a third 

storey —- Agreement is operative with full force 
Orissa 88 

T oo Urban Rent Restriction Act (8 of 

949 





See under Houses and Rents. 


EDUCATION 
—Himachal Pradesh Board of School Education 
Act (14 of 1968) 
——§, 18 — See Constitution of India, eae 191 


(1) (a) 1067 
— University of Rajasthan, Batt 
No. 43.B-6 


Note 4 — Words ‘in each subject? — 
Meaning of. Civil Writ Petn. No. 808 of 1969, 
D/- 28-1-1970 (Raj), Reversed Raj 85 








air Commodities Act (10 of 1955) 

———S, 3 — U, P. Milk and Milk Products Con- 
trol Order r (1974), Pre. — Validity — Order 
was not beyond the power of State Er 
under Section 8 of the Act All 183 E 


Essential Commodities Act (contd.) 
——§, 8 (1} — See Evidence Act (1872), S. 115 


Andh Pra 126 
Darg Act (1 of 1872) 
~- See Representation ot the People 
Act Act (i950, S. 128 (7) SC 1053 B 
D, I] — See 
(1) Criminal Procedure Code (1974), TE A 


(2) Representation of the People Act ae 
S. 87 SC 

S. 82 (7) — Words ‘which relates Nts fon 

such transaction’ —- The words qualify ‘state- 

ment’ and not ‘deed, will or other document’ 


Mad 141 A 
———§, 85 — Record of right 





—~ Evyidentiary 


value of Gauhati 47 B 

—~—S. 73 — Court’s power to direct a person 

to write in Court —— Scope of the Powe EA 
Guj 


S. 73 — Civil Manual (Gujarat) vol I, 

Chap. VII, Rule 98 — Court’s power to direct 
party present to write in Court — Extent o 

Guj 95 B 

——-g, IL -—- Scope — Transaction reduced to 

writing — Written instrument only, evidence of 
transaction —- Other evidence no substitute 

Gauhati 48 A 

——-§, 92 — Scope — Bar of extrinsic evidence 

under S. 92 — Applicability Gauhati 43 B 


=, 114 — See 
(1) Civil P. C. ae 





. 60 Kant 84 A 

(2) Trusts Act (1882), S. 82 Mad 141 B 
——§. 115 — 

(1) Civil P. CG. (1908), Kant 84 A 


(2) Tenancy Laws — Rajasthan Cash Jagirs 
Abolition Act (1958), 5. 3 SC 1058 
———-§, 115 — 30-9-1973 fixed as last date for 
filing nomination papers — The date was altered 
to 81-10-73 — Petitioners filing nomination 
papers after 30-9-1973 and contestiag election 
— They cannot, after they are unsuccessful, 
turn round and contend that those who filed 
nomination papers after 30-9-1973 had no 
rights to contest election All 190 D 


———$, 115 — Promissory estoppel — Essential 
Commodities Act (1955), S. 3 /1) —- Scheme for 
supply of fertilisers to private dealers — Repre- 
sentation in, when can operate as promissory es- 
toppel — Non-supply — Writ petition — Main- 
tainability . Andh Pra 126 
115 — Estoppel against statutory public 
bodies (Improvement Trust in this case} 

Madh Pra 98 C 


——§. 115 —— Equitable estoppel — Bihar and 
Orissa Excise Act (2 of 1915), 8, 22 — 
Supply by petitioner of country are to Gov- 
emment warehouses on assurance by Excise 
Commissioner as to price — Courts if can com- 
pel Government to perform its obligations 

Pat 128 G 
——S§, 165 -— See Representation of the People 
Act (1951), S. 87 SC 1045 D 
Finance Act (18 of 1966) 
——§ch. I, Para IA (2) (1) — See Payment of 
Bonus Act (1965), S. 6 (c) SC 946 B 
Foreign ewe Regulation Act (7 of 1947) 
—~—§. 23 (1) — See Constitution of India, 
Art, a SC 1030 A 
——-Ss, 28 (1) (a) & 28 (1A) — Statute creating 
economic offences -- Determination of legisla- 
tive intent —— Matters to be considered — Pro- 
per approach indicated SC 1030 B 
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Foreign Exchange Regulation Act (contd.) 
——S. 23 (1A) — See Constitution of India, 
Art. 14 SC 1030 A 
——S.23A - + See Constitution of India, 
Art. 14 SC i030 A 
General Clauses Act (10 of 1897) 

— 5. 8 (29) — See Houses and Rents — 
U. P. (Temporary) Control of Rent and Eviction 
Act (1947), S. 7 (2) All 166 (FB) 
——S. 8 (58) — See Government of Union 
Territories Act (1963), S. 55 Gauhati 87 C 
—S, 8 (8) — See Government of Union Terri- 
ae Act (1963), S. 55 (b) Gauhati 87 A 


—Acceptance of — Deed handed over to 
donee — Amounts to valid acceptance of gift— 
See Pat 140 (Pt. A) 

Gift deed — Attestation — Deed not 
attested by two witnesses is invalid — See 
Pat 140 (Pt. D) 

Goa, Daman and Diu (Citizenship) Order (I 962) 
—— C]. 2 Proviso —— Portuguese national —_ De- 
claration under Proviso to Cl. 2 followed by 
retention of Portuguese passport — If and 
when conclusive — Onus of proof SC 972 B 


Spreman of Union Territories Act (20 of 
19 











——S, 55 — Suit in connection with the ad- 
ministration of Union Territory of Tripura — 
Notice under S. 80, C. P. C, — To om to 





be given Gauhati 87 C 
—S. 55 (b) — Suit against Government of 


India — S. 80, Civil P. C. does not apply 
ig Gauhati 87 A 


HIGH COURT RULES AND ORDERS 
Assam High Court (Jurisdiction over the Dis- 
trict Council Courts) Order (1954) 
——R. 8 — See Civil P. C. (1908), = 151 


auhati 46 
—Him. Pra, (Courts) Order (1948) 
—— Para 81 (a) — Suits Valuation Act (1887), 
S. 8 (as in H. P.) — Punjab High Court Rules 
and Orders Vol. I, Ch. 3D — (As applied to 


. H. P.) R. 1 (b) read with Rule 2 — Appeal in 


pre-emption suit —~ Jurisdictional value for pur- 
poses’ of appeal — Case covered by R. 1 (b) 
read with R. 2 of Ch. 8-D, Punj. H.C. Rules 
and Orders Him Pra 27 


—Himachal Pradesh High Court Rules and 
Orders 


Vol. Vi, Part A-I Form No. 160 — Surety 

Bond to be submitted to Court — Contents of 

Him Pra 25 B (FB) 

—Madhya Pradesh High Court Rules (regarding 
election petitions) 

R. 9 — See Representation of the People 
Act (1951), S. 83 (1), Proviso SC 968 A 
—Patna High Court Rules 

Ch. II, R. 13 — See Civil P. C. (1908), 
S. 128 (1) (a) Pat 138 
—Punjab High Court Rules and Orders 














Vol, I, Ch. 8-D, R. 1 (b) ~ See High 
Court Rules and Orders — H. P. (Courts) 
Order (1948), Para 31 (a) Him Pra 27 





Vol, I, Ch. 8-D, R. 2 — See High Court 
Rules and Orders — H. P. (Courts) Order 
(1948), Para 81 (a) Him Pra 27 





Himachal Pradesh Board of School Education 
Act (14 of 1968) 
See under Education. 


Himachal Pradesh (Courts) Order (1948) 
See under High Courts Rules and Orders. 


Himachal Pradesh High Court Rules and Orders 
See under High Court Rules and Orders. 
eer Pradesh Panchayati Raj Act (19 of 


See under Panchayats. 
eer Adoptions and Maintenance Act (78 of © 


~——-§, 18 (2) (e) — Wifes right to live 
separately — “Habitually resides with a concu- 
bine elsewhere” — Interpretation of 

Bom 115 


Hindu Law 
——Joint family business — Members carrying 
on business in various firms uader different 
names with joint family assets —- Onus to prove 
that the firm was their separate business 
Cal 180 B 
Religious endowment — Premises owned by 
deity —- Agreement letting out premises signed 
by Shebait —- Agreement binding on d 
Cal 174 D 
Hindu Law of Inheritance (Amendment) Act 
(2 of 1929) 


——S, 1 — “Property of males not held in co- 
parcenery” ~~ Act applies to the succession of 
coparcenery property held by the last male 
holder, AIR 1972 Mad 296, Reversed Mad 81 
Hindu Marriage Act (25 of 1935) 
—§S. 9 — Restitution of conjugal rights — 
Order for —~ Duty of Court Raj 88 
5. 24 —- Proceeding under S. 10 pending 
— Wife, if entitled to maintenance pendente 
lite and expenses of proceedings Him Pra 18 


minoa, ame and Guardianship Act (82 of 


—S. 8 (2) (b) and (6) — See Constitution of 
India, Art. 254 (2) Kant 87 








HOUSES AND RENTS 


—E. P. Urban Rent Restriction Act (8 of 1949) 
——S. 1 (2) — See Punjab Reorganisation Act 
(1966), S. 87 Punj 160 (FB) 
——-§, 2 (j) — See Punjab Reorganisation Act 
(1966), S. 87 Punj 160 (FB) 


—U. P., (Temporary) Control of Rent and Evic- 
tion Act (8 of 1947) 

Ss. 7 @), T-A and 8 — Unauthorised letting 
out of accommodation: by landlord in contraven- 
tion of general order under S. 7 (2) — Tenant 
can be proceeded under S. 7-A by subsequent 
allottee. AIR 1964 All 1 (FB), Overruled 

All 166 (FB) . 
——S§, T-A ~— See Ibid, S. 7 (2) Ail 166 (FB) 
——S, 8 — See Ibid, S. 7 (2) All 166 (FB) 





Indian Administrative Service (Regulation of 
Seniority) Rules (1954) 
See under Civil Services. 

Interpretation of Statutes 


See Torts — English Law Mach Pra 89 A 
Casus omissus — See Sales Tax— U. P. 
Sales Tax Act (1948), S. 10 SC 1039 A 


——Court cannot change law even slightly. or 
even for better by any process of interpretation 
Punj 188 F 
Delegated legislation — Rules made under 
authority of State — Rules framed under the 
provisions of a statute must be within the 
powers conferred by the statute 
Andh Pra 188 P 
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Interpretation of Statutes (contd.) 





Intentions attributed to legislature — Im- 
perative or directory ~~ Non-compliance — 
Effect SC 915 B 


—+—Intention of Legislature -~— External evi- 
_ dence —- Whether'and when can be used 





C 946 A 
Legislative intent e- See Sales Tax — 
U P. Sales Tax Act (1948), S. 10 
SC 1039 A 
———Rule of construction SC 1012 C 


Special and general statute —- Provision pres- 
cribing period of limitation in special statutes 
~~ Principles of general statute cannot be im- 
ported into special statute SC 1039 B 
Use of ‘may’ cr ‘shal? — Mandatory or 
directory Punj 146 F (FB) 
Jammu and Kashmir Agrarian Reforms Act (26 

of 1972) 

See under Tenancy Laws. 
Karnataka Excise Act (21 of 1966) 
S. 16 (e) — See Ibid, S. 28 SC 1007 A 
-SS 22, 71 — Constitutionality — Provision 
not invalid on ground of excessive delegation of 
legislative function SC 1007 B 
Ss. 23 and 16 (e) — Warehouse established 
or licensed under S. 16 (e) — E is a “ware- 
- house” within S. 23 SC 1007 A 
D. 71 — See Ibid, S, 22 








SC 1007 B 


Karnataka Land Reforms Act (10 of 1962) 
See under Tenancy Laws. 


Karnataka Sales Tax Act (25 of 1937) 
See under Sales Tax. 


Be Agriculturist? Debt Relief Act (81 of 


See under Debt Laws, 


Land Acquisition Act (1 of 1894} 
————§. 6 -~ Land Acquisition {Amendment and 
‘Validation) Ordinance (1967), S. 5 (2) —— Rele- 
vant date for S. 5 (2) is date of declaration 
Him Pra 19 
———S. 9 (8) — Service of notice under —- It is 
mandatory and failure of such a notice renders 
subsequent proceedings illegal — AIR 3963 Pat 
201, Dissented from Punj 185 
Ss. 18, 50 —— Land acquisition proceedings 
undertaken for a company — Company has no 
locus standi to challenge the award in writ pro- 
ceedings Orissa 90 B 
———S. 23 (as applied to Karnataka) — Compen- 
sation — Market value —- Date of notification 
Kant 95 A 
~S., 82 (2) — Application expressing intention 
to receive compensation under protest — 
Amount received after filing application —— Pro- 
viso to S. 82 (2) does not bar a reference. AIR 
1964 Cal 288, AIR 1967 Andh Pra 126, Dis- 
sented J and K 48 
—-—S. 24 (as applied to Karnataka) — Claimant 
is entitled to interest on solatium awarded to 
him ‘Kant 95 B 
S. 50 — See Ibid, 8. 18 Orissa 90 B 
Land Acquisition (Amendment and Validation) 
. Ordinance (1967) 
——§. 5 (2) — See Land Acquisition Act 
(1894), S. 6 Him Pra 19 
Land Acquisition (Orissa Amendment and Vali- 
dation) Act (19 of 1959) 
S. 4 (c), Proviso — Non-compliance with 
— Effect Orissa 99 C 
Landlord and tenant 
Surrender by tenant —- Requirements of — 
See SC 915 (Pt. A) 











Letters Patent (Pat.) 
——Cl. 38 — See Civil P. C. (1908), S. aa D 
at a 


(a) , 
. Limitation Act (9 of 1908) 


Art. 139 — Possession under Kurfa lease 
prohibited by S. 46 (1), Chota Nagpur Tenancy 
Act — Claim of adverse possession by lessee — 
Payment of rent —- Whether arrests accrual of 
adverse possession —- 1961 BLIR 714 and AIR 
1957 Pat 37, Overruled Pat 118 (FB) 
Art, 182 (5) — See Debt Laws — Kerala 
ee aad Debt Relief Act (81 of 1958) 


8 Ker 79 A (FB) 
Limitation Act (86 of 1968) 


—~§, 5 — See also 
(1) Sales Tax — U. P. Sales Tax Act (1948), 
S. 10 SC 1089 A 
(2) Tenancy Laws — Tamil Nadu Estates 
(Abolition and Conversion into Ryotwari) 
Act (1948), S. 67 (2) (d) Mad 146 
——§. 5 — Condonation of delay — Written 
application for, not absolutely necessary — Duty 
of Court Mad i187 
S. 7 — See Tenancy Laws — Tamil Nadu 
Estates (Abolition and Conversion inte Ryotwari) 
Act .(1948), S. 67 (2) (d) Mad 146 
——S. 14 (2)— See Sales Tax—U.P. Sales Tax 
Act (1948), S. 10 SC 1039 A 
Arts. 64 and 65 — Possession and title — 
Basis of suit — Applicability Gauhati 47 A 
Art. 65 — See Ibid, Art. 64 
Gauhati 47 A 
Madhya Pradesh General Clauses Act (3 of 
1958) 
——S§. 21 —- See M. P. Town Improvement 
Trust Act (1961), S5. 83 
Madh Pra 93 A 


Madhya Pradesh High Court Rules (regard- 
ing election petition) 

See under High Court Rules and Orders, 
Madhya Pradesh Minor Mineral Rules (1961) 
——R, 22 -- Power of State Government to 
extend time for execution of lease — Order 
of Deputy Secretary extending time — Le- 
gality of SC 991 D 
——-R. 29 and Forms I and V — See Mines 
and Minerals (Regulation and Development) 
Act (1957), S. 3 (e) SC 991 A 
——Appendix Form V -— Application for 
renewal of quarry lease —- Mineral intend- 

















ed to be mined described as ‘limestone 
for burning’ as minor mineral -- Whether 
proper C 991 B 


Madhya Pradesh Town Improvement Trust 
Act (14 of 1961) 

S. 83 —— See also Evidence Act (1872), 

S. 115 Madh Pra 93 C 

—S. 83 — “Otherwise dispose of? — In- 

terpretation Madh Pra 93 A 


——§§, 83 — “For the purposes of this Act” 
— Release by Improvement Trust, of por- 
tion of land included in one of its schemes, 
for allowing Co-operative Housing Society 
to develop housing colony for its members 
— Release was “for the purposes of the 
Act” Madh Pra 93 B 
Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961) 
See unger Tenancy Laws. 
Maharashtra Co-operative Societies Act (24 
of 1861) 
See under Co-operative Societies. 
Mahomedan Law 
——Wakf -—- Appointment of two joint 
mutawallis —— Death of one — Succession 
Cal 162 


y 


~% 
mY 
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a i of Internal Security Act (26 of 
97 


See under Public Safety. 


Manipur Land Revenue and Land Reforms 
Act (33 of 1960) 
See under Tenancy Laws. 


Manipur Land Revenue and Land Reforms 
Rules (1961) 
see under Tenancy Laws. 


Marumakkathayam Law 
——Gift, bequest or acquisition in favour of 
wife alone or wife and some of the child- 
ren — Presumption about gift, bequest or 
acquisition being for tawazhi, if open. Ob- 
servation in 1960 Ker LJ 161 and 1971 Ker 
LR 222, Overruled Ker 70 A (FB) 
Maxims 

—-—-Generalia Specialibus non derogant — 
See Special Marriage Act (1954), S. 2 (e) 


Pat 131 
Mineral Concession Rules (1960) 
~—~—R, 27 (1) (c) — See Mines and Minerals 
(Regulation and Development) Act (1957), 
S. 13 (2) (g) SC 949 A 
~~——R, 28 — Mica mining lease for 20 years 
without any option of renewal Dead 
rent reduced by agreement —- Renewal of 
lease under R. 28 SC 949 B 


Mines and Minerals (Regulation and Deve- 
lopment) Act (67 of 1957) 

~—Ss, 3 (e) and 5 — Minor mineral 

Government declaring “Limestone used for 

lime burning’ as minor mineral — Am- 

endment substituting the words “limestones 


used in Kilns for manufacture of lime used. 


as building material” ~—- Effect of 

SC 991 A 
~—-—_§. 5 — See Ibid, S. 3 (e) SC 991 A 
wm, 13 (2) (€) — Mineral Concession Rules 
(1960), Rule 27 (1) (c} — Not ultra vires of 


rule making power under S. 13 (2) (g) 
SC 949 A 
——S, 30 — Revision — Order terminating 


contract ~~ Order not made in exercise of 
statutory powers — Not revisable 
Him Pra 30 B 


Motor Vehicles 

~—-—_Accident — Compensation — Award of 
-= See Mad 157 (Pts B and C} 
——Accident — Doctrine of res ipsa loqui- 


tur — Applicability See Mad 157 (Pt A) 
Motor Vehicles Act (4 of 1939) 


S. 47 — See Ibid, 5. 64 (1) ($ 
Pat 134 


——s, 47 (1) (e) (as amended in 1956) — 
Operation of remunerative services in con- 
junction with unremunerative „services — 





No preference can be given to applicant 


Cal 171 
———9g, 64 (1) (f), 47 — A person providing 
transport facilities not along or near the 
proposed route or area is not competent to 
file an appeal under Section 64 (1) (f) 


uu, 68 (1) — Rules framed by A. P. State 
under Rule 319 — 14 days notice — “Com- 
municated” — Meaning of 

Andh Pra 138 O 


—-—-Ss, 68-B and 68-C — Road Transport 
Corporation Act (1950), Section 12 — Dele- 
gation by Road Transport Corporation to 
Committee constituted by it, of function of 
framing schemes under Section 68-@ of the 
Motor Vehicles Act is valid — Change in 
members of Committee has no effect 
Andh Pra 138 A 


” 


Motor Vehicles Act (contd.) 
68 C — See also Ibid, S. 68 B 

Andh Fra 138 A 
——S, 68-C — Corporation need not give 
reasons or record findings for its decision 
Andh Pra 1388 C 
——S, 68-C — Scheme — Maximum and 
minimum buses alone given — Timings r:ot 
given — Validity Andh Pra 138 D 
——Ss, 68-C, 68-D (2) — Enquiry by Home 
Minister for approval of scheme framed by 
Committee constituted by Road Transport 
Corporation — Presence of member of Com- 


mittee at hearing — If creates bias in the 
Home Minister Andh Pra 138 G 
——§S, 68-C -—- Inconvenience to passengers 


is not a ground which renders scheme in- 
valid Co-ordination between various 
schemes framed is not necessary 

Andh Pra 138 M 
——S. 68-D (2} — See also Ibid, S. 68 C 

Andh Pra 138 G 
——5, 68-D (2) — Enquiry under, by Home 
Secretary for approval of scheme for Road 
Transport —- Decision by him on relevancy 
of evidence sought to be adduced — High 
Court cannot interfere 

Andh Pra 138 I 


——§. 68-D (2) — Order under — No find- 
ings are bound to be recorded and no re- 
asons need be given. It is sufficient if the 
matter had been considered 
i Andh Pra 138 J 
——S. 68-D (2) — Exemptions granted to 
Srisailam and Tirupati Devasthanams in 
respect of routes to the temples — Held on 
facts not to be discriminatory and void 
under Article 14 of the Constitution of 
India Andh Pra 138 K 
——S. 68-D (3) -— Proviso — Applicability 
Andh Pra 138 L 
——S. 68-E — Cancellation of old scheme 
when new scheme is framed 
Andh Fra 138 N 
—-——5Ss. 68-F (2) (a), 68-I — Rules made 
under Section 68-I by Andh Pradesh State 
— Rule 321 is not ultra vires — Cancellation 
of permits of private bus operators after 
approval of scheme under Section 68-F (2) 
— If can be made by the Secretary State 
Transport Authority, under Rule 321 of the 
Rules made under Section 68-I — 5. 68-F 
2) Andh Pra 138 Q 
——S. 68-I — See Ibid, S. 68-F (2) (a) 
Andh Pra 138 Q 
——5S. 110 — Damage to vehicle —- Power 
of Claims Tribunal to award compensation. 
AIR 1971 Punj and Har 144, Dissented from 


< 


Kant 91 A 
——S. 110-A — Doctrine of res ipsa loqui- 
tur — Motor accident — Failure of foot 


brake due to oil leakage — Is this evidence 
sufficient to negative the presumption aris- 
ing from-the said doctrine? No 

mad 157 A 
——§. 110-A — Lump sum compensation — 
Deceased 31 years of age and loss to-claim~ 
ants of Rs. 150 p. m. — Tribunal granting 
Rs. 53,000 —- Compensation reduced to 
Rs. 22,000 Mad 157 B 


——S. 110-A — Loss to the estatc — Same 
persons claiming compensation for loss of 
estate and loss of benefit No separate 
amount awarded towards loss of estate 
Mad 157.C 
—~-S. 110-A (1) (a) and (b) — Expression 
‘property of third party’ — Person sustain- 


— 
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Motor Vehicles Act (contd.) 

ing bodily injury is covered by the expres- 

sion Kant 91 B 
PANCHAYATS 


—A. P. Panchayats Samithis and Zilla 
Parishads Act (35:of 1959) 


——-S. 33 — A. P. Panchayat Samithis and 

Zilla Parishads Rules — Rule 44 — Validity 

Andh Pra 123 

—Andhra Pradesh Panchayat Samithis and 
Zilla Parishads Rules 


——-—ji, 44 —- See Panchayats —— A. P. Pancha- 
yats Samithis and Zilla Parishads Act (1959) 
S. 33 Andh Pra 123 
~—Himachal Pradesh Panchayati Raj Act 
1968 (19 ef 1970) 

——S., 4 (1) — Demarcation of Sabha areas 
— Discretion of Government — Interference 
by High Court under Art. 226 

Him Pra 23 B 





Patna High Court Rules 
See under High Court Rules and Orders. 


Partnership Act (9 of 1932) 

—-—§. 69 — All partners must join in a suit 
upon contract — Suit liable to ve dismissed 
if brought by some of them only 


Orissa 84 
Patents Act (39 of 1979) 


——'S. 25 (e) — See Patents and Designs Act 
(1911), S. 9 (d) Cal 178 
Patents and Designs Act (2 of 1911) 

——S. 9 (d) — Patents Act (1970), Sec. 25 
(e) — Application for patent for invention 
—- Opposition under Section 9 (d) — No 
proof that alleged invention was publicly 
used or was publicly known — Grant of 
patent is correct Cal 178 


Payment of Bonus Act (21 of i965) 

——Ss. 6 (c), 7 (e} — Industrial company — 
Concession in rate of income-tax granted 
under Finance Act 1966 — Not a rebate or 
relief in payment of direct tax 


SC 946 B 
——S. 7 (e) — See Ibid, S. 6 (c) 

SC 946 B 
Penal Code (45 of 1860) 
—--S, 34 — See Ibid, S. 302 SC 1026 D 


—-— Ss. 3(2, 34 and 324 — Appellant con- 
victed under S. 324 and acquitted of charge 
under S. 302/34 — High Court in appeal 
against acquittal convicting him under Sec- 
tion 302/34 — Conviction held not justified 
— Criminal Appeal No. 653 of 1970 D/- 1-5- 
1971 (Madh Pra) Reversed SC 1026 D 
— — 5, 302 — Murder charge — Evidence -~ 
Conflict between prosecution case and medi- 
cal evidence SC 1083 
—--§. 324 — See Ibid, S. 302 

SC 1026 D 


Police Act (5 of 1861) 


-.—§, — See U. P. Town Areas Act 
(1914), S. 6-K SC 1064 A 
Precedents 

——Obiter dicta — See Constitution of India, 
Art. 141 Bom 120 A 


——Application of precedents — Extent of 
authority — A decision is only an authority 
for what it actually decides 

Bom 120 C 


—~—Decision on point not arising in the case 
. =— Authority of Ker 79 B (FB) 
—-—High Court decisions — Co-ordinate 
Benches — Later Division Bench is bound 


Precedents (contd.) 
by earlier decision of the Division of same 
High Court Bom 120 B 
-——-Stare decisis — Rule of — Applicability 
Ker 70 B (FB) 
Presidency Towns Insolvency Act (8 of 1905) 
9 (e) — Attachment in execution of 
order passed by Company Court — Sec. 9 
(e) does not apply Cal 169 
President E 
See Constitution of India, amean 


C 1087 B 
Press Council Act (34 of 1965) 


-——Ss. 12, 13 and 14 — Jurisdiction of Press 
Council — Words “any inquiry” in S. 14 — 
Include not only inquiries under S. 13 but 
aiso other inquiries in discharge of func- 
tions under Section 12 -- Complainant 
against Government alleging that its act 
constituted attack on freedom of the press 


-—- Entertainment thereof within jurisdic- 
tion of Press Council Delhi 79 A 
-———§, 18 — See Ibid, S. 12 

Delhi 79 A 


ae, 14 — See Ibid, S. 12 

Delhi 79 A 
Provincial Insolvency Act (5 of 1920) 
-——-Ss. 4, 53, 54 — No order of adjudication 
of debtor — No application under Sec. 4 
read with S. 53 or 54 — Insolvency Court 
held incompetent to annul the surrender of 


property by debtor Kant 93 A 
——-§, 53 — See Ibid, S. 4 

Kant 93 A 
——-§. 54 — See Ibid, S. 4 

Kant 93 A 


——— 5, 75 — Appeal — Competency of 
Kant 93 B 


PUBLIC SAFETY 


-Maintenance of Internal Security Act (26 
of 1971) 
~——-§, 3 — See Constitution of India, Arti- 
cle 32 C 919, 98% A 
-—-5, 3 — Subjective satisfaction of detain- 
ing authority -- Person already in Jail cus- 
tody — Police report for discharge from 
substantive offence —- Detention if invalid 
Á 982 B 
-—-9, 3 — Grounds for detention — Validity 
SC 1000 
S. 3 — Grounds given for detention not 
difficult to understand by ordinary person 
— Ground held not vague SC 1001 
~——Ss. 38, 13 — Order without fixing period 
of detention — Validity SC 1005 
——S, 3 (1) and (2) — Incidents of terroris- 
ing villagers — One person brutality <ssault- 
ed — Intention of mob was to kill mem- 
bers of resistance group — Such grounds 
heid could reasonably lead to the subjective 
satisfaction of the detaining auth-rty 
S 





C 999 
-—5S, 3 (1) (a) Gi) — Detention under — 
One of two grounds referring to smuggling 
activity of detenu having no nexus with 
public order — Order is invalid 

SC 953 


~-—-§, 8 — Grounds of detention not spe- 
cifying names of associates of detenu — 
Grounds cannot be said to suffer from vice 
of vagueness C 983 
——S§. 13 — See Ibid, S. 3 SC 1005 


ET A Sei RT I 


Punjab Excise Act (1 of 1914) 
——S. 58 -— See also Constitution of India, 
Art. 14 Punj 138 G 
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Punjab Excise Act (contd.) 

. 58, Rules under — Presiding Officer 
can demand whole or part of amount of bid 
after making announcement referred to in 
proviso to Rule 36 (17) Punj 138 E 
Punjab High Court Rules and Orders 

See under High Court Rules and Orders. 
Punjab Liquor Licence Rules (1956) 


——R. 36 (17) — See Constitution of India, 
Art. 226 


: 3 Punj 138 D 
——R. 86 (17), Proviso — See 
(i) Constitution of India, Art. 14 
nj 138 G 


Pu 
(2) Punjab Excise Act (1964), S. 58 


Punj 135 E 

Punjab Police Rules (1959) 
——R. 16 (2) (iii) — See U. P. Town Areas 
Act (1914), S. 6-K SC 1064 A 

Punjab Reorganisation Act (31 of 1966) 

——Ss. 87, 88 and 89 — ‘Existing law’ and 
‘law in force’ meaning of — E, P. Urban 
Rent Restriction Act. if could be adapted for 
application to the Union territory of Chan- 
digarh Punj 160 (FB) 

——S. 88 — See Ibid, S. 87 
Punj 160 (FB) 

——S. 89 —- See Ibid, S. 87 
Punj 160 (FB) 
Punjab Reorganisation (Chandigarh) (Ad- 
optation of Laws on State and Concurrent 

Subjects) Order (1968) ; 
—— Para 2 (1) (b) — See Punjab Reorga- 
nisation Act (1966), S. 87 Punj 160 (FB) 
—— Para 4 -- See Punjab Reorganisation 
Act (1966), S. 87 Punj 160 (FB) 
Punjab Sikh Gurdwaras Act (8 of 1525) 


——S. 3 (4) — See also Constitution of India, 
Art. 14 SC 1069 D 


——Ss. 3 (4) and 7 (5) — Validity — Pro- 


visions do not suffer from any constitu- 
tional or other legal impediment 
SC 1069 B 
——5S. 7 (3) — See Constitution of India, 
Art. 226 SC 1069 A 
——S. 7 (5) — See Ibid, S. 3 (4) 
l SC 1069 B 
——S. 8 — See also Constitution of India, 
Art. 226 SC 1069 A 


—-—S,. § — Limitation — Period of 90 days 
prescribed under Section 8 for filing the 
petition is not unreasonable 

SC 1069 C 


Railways Act (9 of. 1890) 
——Ss. 41, 414A — Railway siding line — 
Maintenance charges — Complaint against 
— Powers of Railway Rates Tribunal on 
revision of its previous order 

SC 1056 


——S, 41-A — See Ibid, S. 41 
1056 


SC 
Rajasthan Cash Jagirs Abolition Act (29 of 
1958) 


` See under Tenancy Laws. 
Rajasthan Colonisation (Allotment of Gov- 


ernment Land to Post-1955 Temporary — 


Cultivation Lease-holders and other Land- 
less Persons in Rajasthan Canal Project 
Area) Rules (1971) 
——See Constitution of India, Art. 14 
Raj 93 A, B, C 
——HRr. 3 and 13 — Contravention of 


Raj 98 D 
——R. 18 — See Ibid, R. 3 
l Raj 93 D 


Rajasthan Colonisation (Rajasthan Canal 
Project Pre-1955 Temporary Tenants 
Government Land Allotment) Conditions 
(1971) i 

——See Constitution of India, Art. 14 

‘ Raj 93 A, B 

Recruitment Rules for Class I and Class if 
Posis of Government of Manipur 
See under Civil Services. 


Registration Act (16 of 1908) 


——§S§. 17 (2) (vi) — surety Bond filed in 
court during pendency of appeal — Need 
not be registered. AIR 1958 Ali 820 and AIR 
1958 Ker 377 Dissented from 
Him Pra 25 A (FB) 
Representation of the People Act (43 of 
1951) 
——Ss. 81, 82, 117 — Dismissal of election 
petition under — Question of intervention 
by another person does not arise 
SC 1012 D 
— Ss. 81 (8), 109 — Election petition — 
Non-compliance with requirement of S. 81 
(3) — No withdrawal of election petition 
under S. 109 SC 1012 B 
——S. 82 — See Ibid, S. 81 
SC 1012 D 


——Ss. 83 (1) Proviso, 86 and 123 (4) — Peti- 
tion under Section 123 (4) — Charge of pub- 
lication of pamphlets falling under Sec. 123 
(4) — Affidavit — Requirements 

SC 968 A 
—S. 86 — See Ibid, S. 83 (1), a he 


968 A 

— S. 86 (1) — See Ibid, S. 116 A 
SC 1012 A 
—Ss. 87 and 123 (5) — Election petition 


— Charge of corrupt practice -— Charge 
must be proved beyond reasonable doubt. 
Ele. Petn. No. 14 of 1972, D/- 30-3-1973 


{(Punj & Har) Reversed SC 1045 A 
——Ss. 87 and 123 (5) — Election petition 
— Charge of corrupt practice — Proof of — 
Orai evidence, admissibility SC 1045 B 
——Ss. 87 and 123 (5) — Corrupt practice of 
hiring trucks — Pukar register and docu- 
ments relating to prosecution of truck dri- 
vers are admissible in evidence 


SC 1045 C 
——S. 87 — Trial of election petition — 
Power of Tribunal to put questions to wit- 
ness SC 1045 D 
——S. 98 (a) — See Ibid, S. 116 A 

SC 1012 A 
——S. 100 (1) (a) — “Person holding office 
under Government” —— Interpretation 


SC 1053 A 

—S. 109 — See Ibid, S. 81 (3) 
SC 1012 B 
——S. 116-A — Appreciation of evidence by 
High Court — Interference by Supreme 


Court C 972 A 
——Ss. 116-A, 86 (1), 98 (a) — Order dis- 
missing election petition — Appeal -under 


Section 116-A — Appeal converted into one 
under Art. 136 of Constitution — Appellant 
neither party to election petition nor allow- 
ed intervention — Maintainability of appeal 

2A 
——S. 116-A — Appeal to Supreme Court — 
Reappreciation of evidence. Ele. Petn. No. 14 
of 1972, D/- 30-3-1973 (Punj & Har.) Revers : 

1045 

—§. 117 — See Ibid, S. 81 SC .1012 D 
——S. 128 (2) and (7} —~ Publication of poster 
bearing photographs of Prime Minister and 
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Army Officers and below it Congress symbol — 
No Corrupt practice SC 926- B 
also Ibid, S. 83 (1), 

968 A 





S. 123 (4) — See 
Proviso SC 
——§, 128 (4) — Circulation of pane fall- 
ing under S. 128 (4) — Proof — Oral evidence 
in support —- Evidence as to printing — Value 
of — Judgment of M. P. High Court in Elec- 
tion Petition No. 29 of 1972, D/- 5-4-1978, 
Reversed SC 968 B 
——§. 123 (5) — See ibid, S. 87 

SC 1045 A, B, C 
—-~-S, 123 (7}, Expla. (2) — Corrupt practice 
— Member of Armed Force acting -as polling 





agent — Effect SC 926 A 
3. 128 (7) — Corrupt practice — Evidence 
and proof SC 1053 B 


Road: Transport Corporations Act (64 of 1950) 
——-§. 12 See also Motor vee Act (1939), 


S. 68-B dh Pra 188 A 
-—--§. 12 — Functions delegated to committee 
uncer — Committee can take decisions either 


by all the members or by a majority — Prin- 
ciple of quorum not applicable Andh Pra 188 B 
Sule of Goods Act (3 of 1980) l 
S, 58 — §, 58 does not apply to case of 
seller Cal 165 C 


SALES TAX 


--Karnataka Sales Tax Act (25 of 1957) 
——5, 19 — Constitutionality — Provision not 
ira vires SC 1007 G 
—U, P. Sales Tax Act (15 of 1948) 
.—9, 10 — Revision filed beyond time pres- 
oribed by S. 10 — Condonation of delay — 
Whether principles of Ss. 5 and 14 (2) of Limi- 
tation Act attracted —- AIR 1970 All 428 (FB), 
Reversed SC 1039 A 


—U. P. Sales Tax Rules (1948) 
—-~—R. 68 (5) and (6) — See Sales Tax — 
U. P. Sales Tax Act C 1039 A 








Special Marriage Act (43 of 1954) 
———Ss., 2 (e), 28 and 81 — ‘District Cour? — 


Petition fcr judicial separation properly presented 
to Judicial Commissioner -- Transfer of to 
Additional Judicial Commissioner -—~ Validity. 
ATR 3959 Punj 50, Dissented from Pat 181 
——§ 238 — See Ibid, S. 2 (e) Pat 181 
———-§, SI — See Ibid, S. 3 fe) - Pat 131 


Specific Relief Act (1 of 1877) - 
-——§, 9 — Decree for joint possession — Out- 
side the purview of the section. AIR 1916 Cal 
562 and AIR 1940 All 261 and AIR 1917 Nag 
81 and AIR 1922 Nag 115, Diss. 

and K 47 


. J 
—--§, 42 m See Arbitration Act (1940), S. 41 
Cal 165 E 


Specific Relief Act (47 of 1963} 

. 10 — Words “Property which is not 

ordinary article of commerce” — Meaning of 
Cal 165 D 

States Reorganisation Act (87 of 1936) 

S. 115 (5) — Equation of posts — Deter- 

rinanon of — Power of Cen Government 

— Haw to be exercised — Court if and when 


aeee e) 





can interfere SC 929 
Succession Act (89 of 1925) 
——-§, 63 (c) — Proof of execution — Either 


one or more of attesting witnesses should prove: 


execution by testator and attestation by each 
of them Mad 141 C 


A. L R. 1975 MAY 


Suits Valuation Act (7 of 1887) 
See ander Court-fees and Suits Valuations. 


Supreme Court (Enlargement uf Criminal Ap- 
pellate Jurisdiction) Act (28 of 1970) 
9., 2 (a) — See also Constitution of India, 
Art, 184 (1) (9 SC 1026 A 
~—§, 2 (a) — Acquittal set aside and secus- 
ed convicted by High Court — Jurisdiction of 
Supreme Court to interfere SC 1026 E 
Tamil Nadu Estates (Abolition and Conversion 
into Ryotwari) Act (26 of 1948) 
See under Tenancy Laws. 
Be p Motor Vehicles Taxation Act (3 of 





———Ss. 4 and 17 — Imposition of higher tax 


on contract carriages is legal, 1971 Tax LR 
1498 (Mad), Reversed SC 1006 
——S, 17 — See Ibid, S. 4 SC .1006 


TENANCY LAWS 


—Bihar Land Reforms (Fixation of Ceiling Area 
7 upiga of Surplus Land) Act (12 of 
Ss. 2 (£), (g) and (k) and 16 (8) — ‘Home- 
stead” — Jt must be a home-stead of landholder 
Pat 119 A (FB) 

———S. 16 (8) — See Ibid, S. 2 (Ð, (g) and (k) 
Pat 119 A (FB) 


—-Bombay Tenancy and. Agricultural Lands Act 
(67 of 1948) 
S. 5 (8) (b) (as amended in 1952) — Bom- 
bay Tenancy & Agricultural Lands Rules (1956), 
Rule 2-A -— Surrender by tenant — Require- 
ments — Provisions are mandatory and not 
directory —- Non-compliance — Effect 
SC 915 A 
————, 48-A — See Tenancy Laws —— Maharash- 
tra Agricultural Lands (Ceiling on Holdings) 
Act (1961), S. 18 Bom 106 (FB) 
—-Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958) 


———§. 43 (14A) — See Ibid, S. 46 (1) 
C 








1036 A 
———=5. 46 — See Constitution of India, 
Art, 81-A SC 1086 B 


~ SS. 46 (1), 43 (14-A), 49-A, 48 — Right 

of tenants under Section 46 (1) — Effect of 

S. 48 (14A) SC £0386 A 

mS 48 — See Ibid, S. 46 (1) SC 10386 A 

——-—-S, 49-A. — See Ibid, S. 46 (1) SC 1036 A 

-Bombay Tenancy and Agricultural Lands 
Rules (1956) 


R. 2-A — See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act (1948), 
S. 5 (3) (b) SC 915 A 
— Chota Nagpur Tenancy Act (6 of 1908) 
—S. 46 (1) — See Limitation Act (1908), 
Art. 189 Pat 118 (FB) 
~—~J. and K. Agrarian Reforms Act (26 of 1972) 
Pre, and S. 47 — Act and rules are applic- 
able to pending actions —~ Resultant effect 
J and K 33 A (FB) 
———§, 36 — Scope — Does not bar writ juris- 
diction J-and K 33 D (FB) 
—S. 36 — Question regarding vesting. of land 
in State or in any other person ~~ Decision re- 
garding -—« Jurisdiction of Civil Court to inter- 
ere 7 J and K 88 E (FB) 
S. 836 — Question regarding vesting of 
land in State or other person raised in pending 
J and K 38 C (FB) 








case — Duty of Court 


y 
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Tenancy Laws — J. & K. Agrarian Reforms Act 
(contd.) 
S. 47 — See Ibid, Pre. J and K 23 A (FB) 
—Ss, öl and 52 — Pending action arising 
out of specified Acts — Constructions of Sec- 
tions 51 and 52 J and K 33 B (FB) 
S. 52 — See Ibid, S. 51 
J and K 83 B (FB) 
—Karnataka Land Reforms Act (10 of 1962) 
S. 21 (2) (a) — See Constitution of ‘India, 














Art. 254 (2) Kant 87 
——S. 188 — See Constitution of India, 
Art. 254 (2) Kant $7 
—Maharashtra Agricultural Lands (Ceiling on 


Holdings) Act (27 of 1961) 

Ss. 18, 19, 20 — Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), S. 43-A — 
Resumption of land by landlord for personal 
cultivation — Extent of Born 106 (FB) 
S. 19 — See Ibid, S. 18 Bom 106 (FB) 
——S. 20 — See Ibid, S. 18 Bem 106 (FB) 


—Manipur Land Revenue and Land Reforms 
Act (33 of 1960) 








-——S. 95, Proviso — Proviso is mandatory 
Gauhati 42 
—Manipur Land Revenue and Land Reforms 
Rules (i961) 
—R. 66 — See also Evidence Act (1872), 


S. 35 Gauhati 47 B 
——R. 66 — Dag Chitha and Jamabandi filed 
— Not considered by the Court -— Effect 
` Gauhati 47 C 
—Rajasthan Cash Jagirs Abolition Act (29 of 
1958) 
——S. 3 — Acceptance of compensation under 
Act for full length of period of twelve years 
— Petitioners, held, had no locus -standi to 
challenge the constitutionality of the Act 
SC i058 
—Tamil Nadu Estates (Abolition and Conver- 
sion into Ryotwari) Act (26 of 1948) 
S. 67 (2) íd). (Rules under) — Limitation 
Act (1968), Ss. 5, 7 — Revision against grant 
of Patta under S. 11 — Time for filing revision 
provided by rules — Application of S. 5 of 
Limitation Act excluded Mad 146 








Torts 

Contributory negligence — Damages — 
Whether negligent party is entitled to damages 
— Extent of damages Madh Pra 89 B 


-——Damages — Arising out cf death — Quan- 
tum of damages — Mode of calculation 
Madh Pra 89 C 
——English Law — Applicability in India 
Madh Pra 89 A 
Transfer of Property Act (4 of 1882) 
Ss. 5, 9 — Deed of surrender simpliciter 
— Cannot affect any transfer of title of releasor 
in favour of the releasee Pat 140 C 











be transferred Pat 140 E 
S. 9 — See Ibid, S. 5 Pat 140 C 
——S. 106 — See also Limitation Act (1908), 
Art. 139 Pat 118 (FB) 
S. 106.— Ejectment suit — Burden is on 
tenant to prove that tenancy was for manufact- 
uring purposés Cal 174 A 
S. 106 — Expression “manufacturing pur- 
poses” — Meaning of Cal 174 B 
——S 106 — Whether tenancy was for manu- 
facturing purposes — Municipal licences show- 











S. 6 — Transfer of property — What can ' 
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Transfer of Property Act (ccntd.) 

ing that tenant was manufacturing iron goods 
and was storing old iron — Evidentiary value 
of Cal 174 C 
S. Ill (g) — See Limitation Act (1908), 





Art. 139 Fat 118 (FB) 
——S. 117 — See -Limttation Act (1908), 
Art. 189 Pat 118 (FB) 


-——S. 123 — Gift deed — Validity — Deed 
handed over to donee — Amounts to valid ac- 
ceptance of gift Pat 140 A 
S. 123 — Gift deed — Not attested by 











two witnesses — Is invalid Pai 140 D 
Trusts 
Aavarcement — Doctrine nf — See 
Mad 141 (Pt. B) 
Trusts Act (2 of 1882) 
S. 82 — Doctrine of advancement — Bur- 
den of proof Mad J41 B 


U. P. Milk and Milk Products Control Order 





(1974) 
Pre, — See also Essential Commodities Act 
(1955), S. 3 li 188 E 





A 
Pre. — Constitutional validity — Order is 
not violative of Art. 14 All 183 A 
Pre. and Cl. 2 — Validity — By the mere 
fact that the order has not been made applic- 
able to dried milk, it cannot be said that it 
is discriminatory All 183 C 
Pre. — Constitutional validity — Not viola- 
tive of Art 19 All 188 D 
——Cl. 2 — See Ibid, Pre. Ali 183 C 
Cl. 3 Proviso (i) — Validity —- It is not 
violative of Art. 14 All 188 B 
Cl. 8 (a) — Frohibition only in regard to 
preparation of butter or ghee from cream end 
not from other methods — Restriction does not 
offend Art. 19 (1) (g) 1 183 H 
—C]l. 3 (c) — Prohibition under, of sale of 
sweets prepared with imported khoa etc, whe- 
ther justified All 183 F 
CI. 3 (c) — Prohibition regarding service of 
various milk products — “Service” —- Interpre- 
tation of All 183 G 


U. P. Sales Tax Act (15 of 1948) 
See under Sales Tax. 


U. P. Sales Tax Rules (1948) 
See under Sales Tax. 


U. P. (Temporary) Control of Qent and Eviction 
Act (3 of 1947) 
See under Houses and Rents. 


U. P. Town Areas Act (2 of 1914) 


S. 6-K — Police constable dismissed for 
misconduct under R. 16 (2) ‘iii) of Punjab Police 
Rules read with S. 7 of the Police Act — He 
is debarred from re-employracnt and as such, 
disqualified under S 8-K from being elected as 
Chairman of Town Area. 1978 All 
Reversed SC 1064 A 
University of Rajasthan Regulation 
See under Education. 

Usurious Loans Act (10 of 1918) 
S. 3 (as amended by Madras Amendment 
Act 8 of 1987) — Charging of compound in- 
terest — Debtor must prove that it is excessive 
— Then only presumption under Section 3 (1), 
Expl. (1) can arise Andh Pra 113 F 
Words and Phrases 

“Injury” Meaning of 
P. C. (1908), O. 39, R. 1 























— See Civil 
Mach Fra 85 A 
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LJ 420, 


` 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED 


FROM 


ETC, IN A. I. R. 1975 MAY 


Diss. Dissented from in; Not F, 
Revers. 


¢ 


PRIVY COUNCIL 
AIR 1829 PC 103 (Pt. C) = 51 Ind App 128 
Held no longer geod law. AIR 1975 SC 
1039 A 
ALLAHABAD 
AIR 1940 All 261 = 1940 All LJ 174 Diss. 
AIR 1975 J and K 47 f 
AIR 1958 All 820 = 1958 All LJ 353 Diss. 
AIR 1975 Him Pra 25 A (F33) 


AIR 1964 All] = 1963 All LJ 406 (FB) 
Over. AIR 1975 All 166 (FB) 
AIR 1870 All 428 (Pt. ©) (FB) Revers. 


AIR 1875 SC 1639 A 
AIR 1973 All 433 Diss. 
130 € 


30 all 
1978 All LJ 420 Revers. 
1064 A 


AIR 1975 Punj 
AIR 1975 SC 


ANDHRA PRADESH 


AIR 1964 Andh Pra 514 (Pt. A) = (1964) 1 
.Andh WR 319 Diss. AIR 1975 Kant 
84 B 

AIR 1967 Andh Pra 126 (Pt. A) = ILR 
eas Aa Pra 1102 Diss. AIR 1975 


' 43 
(1973) ove No. 2896 of 1978, D/- 8-8-1978 
(Andh Pra) Revers. AIR 1975 Andh 


Fra 134 
ASSAM 


AIR 1953 Assam 104 (Pt. B) = ILR (1952) 
4 Assam 160 Diss. AIR 1975 Madh Pra 
89 A 
(1967) Civil R. Nos. 264 and 328 of 1966 D/- 
qea -1967 (Assam) Revers. AIR 1975 SC 
CALCUTTA 


AIR 1916 Cal 562 (Pt. C) = 19 Cal WN 1170 
Diss. AIR 1975 J. & K. 47 
AIR 1964 Cal 283 Diss. AIR 1975 J. & K 


43 
(1972) 76 Cal WN 860 (1971) Civ. R. Nos. 
2183 (W), 2184 (W) of 1968 and Cases Nos. 
1998 and 1999 of 19638, D/~ 16-9-1971 
‘Over. AIR 19753 SC 1030 A 
(1973) Cri Revn No. 613 of 1972 D/- 14-3- 
1973 (Cal) Revers. AIR 1975 SC 1030 A 


DELHI 


ILE (1970) 2 Delhi 85 Revers. AIR 1975 
SC 1017 


GUJARAT 
(1970) SCA No 1219 of 1966 D/- 30-3-1970 


(Guj) Revers. AIR 1975 SC 960 
JAMMU AND KASHMIR 


AIR 196i J and K 28 (Pt. B) Diss. 
i975 Madh Fra 85 A 


AIR 


Not followed in; Over. 
= Reversed in. 


? 


aAa 
preeu 


Overruled in; 


KERALA 
AIR 1958 Ker 377 = 1958 Ker LJ 754 Diss. 
AIR 1975 Him Pra 25 A (FB) 
1960 xer LJ 161 = (1960) 1 Ker LR 126 
Over. AIR 1575 Ker 70 A (FB) 
1971 ES LR 222 Over. AIR 1975 Ker 70 A 


MADHYA PRADESH 


AIR 1956 Madh Bha 75 = Madh BLJ 1955 
HCR 1875 Over. AIR 1975 Madh Pra 
85 A. 

AIR, 1957 Madh Bha 95 (Pt. B) = 1956 Madh 
T 442 Diss. AIR 1975 Madh Pra 


5A 
(1968) Misc FA 84 of 1962 D/- 28-11-1962 
(Madh Pra) Over. AIR 1975 Madh Pra 


85 A 
Moar oe aa 14 Over. AIR 1975 Madh 


ra oo 
(1971) Criminal Appeal No. 653 of 1970 D/- 
1-5-1971 (Madh Pra) Revers. AIR 1975 


SC 1026 D 
(1978) Ele. Petn. No. 29 of 1972, D/- 5-4-1973 
aah Pra) Revers. AIR 1975 SC 


MADRAS 
1969 Acc CJ 1 = (1969) 2 Mad LJ 417 
Diss. AIR 1975 Kant 91 A 
1971 ae 1498 (Mad) Revers. AIR 1975 
SC 1006 
AIR 1975 Mad 


a i2 Mad 296 Revers. 


NAGPUR 
AIR 1917 Nag 31 (Pt. A) = 44 Ind Cas 557 
Diss. AIR 1975 J and K 47 
AIR 1922 Nag 115 (Ft. B) = 5 Nag LJ 151 
Diss. AIR 1975 J and K 47 


PATNA 


AIR. 1952 Pat 280 (Pt. A} Held no longer good 
law in view of AIR 1964 SC 497 
AIR 1975 Kant 82 

AIR 1957 Pat 37 (Pt. D) = 1956 BLJR 427 
Over. AIR 1975 Pat 113 (FB 

1961 eee 714 Over. AIR 1975 Pat 113 


(FB) ; 
AIR 1963 Pat 201 (Pt. E) = 1963 BLJR 254 
Diss. AIR 1975 Punj 1385 


PUNJAB 

AIR 1959 Punj 50 (Pt. C) = 60 Pun LR 42 
Diss AIR 1975 Pat 131 

AIR 1971 Punj 144 (Pt. A) = 1971 Acc CJ 
37 Diss. AIR 1975 Kant 91 A 

(1973) Ele. Petn. No. 14 of 1972 D/- 30-3- 
1973 (Puni) Revers. AIR i9% Sc 
1045 A, E 


RAJASTHAN 


(1970) Civil Writ Petn. No. 808 of‘ 1969 D/- 
23-1-1970 (Raj) Revers. AIR 1975 Raj 85 


. 4915 


Yuar No. 
1 2 
1854 24 
1867 19 
1960 58 
1962 3 
1962 6 
1962 7 
1962 B 
1962 9 
1962 10 
4962 14 
1962 15 
1962 16 
1962 17 
1962 21 
2962 24 
~ 1962 25 
1962 27 
1962 30 
1962 31 
1962 32 
4962 33 
1962 35 
1962” 36 

- 4962 37 
2962 38 
1962 42, 
1962 44 
1962 — 45 
4962 46 
1962 4T 
1962 48 
“1962 53 
“1962 54 
1962 56 
"1962 60 
1962 61 


1975 Acts 2. 


The Repealing and Amending Ach 1974 
THE FIRST SCHEDULE 
(Eee section 2) 
REPEALS 


[Hct 56] 17 





Short title 
3 


The Malabar War-knives Act, 1854. 

ane (High Court’s Jurisdiction) Act, 
1867. 

The Repealing and Amending Act, 1960. 

The Union Duties of Exeise (Distribution) Act 
1962. 

The State Financial Corporations (Amendment) 
Act, 1962, 

The Indian Railways (Amendment) Act, 1962. 

The Dock Workers (Regulation of Employment) 
Amendment Act, 1962, 

The Estate Diity: (Distribution) Act, 1962 


The Additional Duties of Excise (Goods of, ‘Special’ 


Importance) Xmendment Act, 1962. 


The Advosates (Amendment) Act, 1962. 


The Telegraph Wires (Unlawful eee Fore 
mont Act, 1962." 

The Indian Succession (Amendment): Act, 1962. 

The Air Corporations (Amendment) Act, 1962. 

The Drugs (Amendment) Act, 1962. 

The President’s Pension (Amendment) Act, 1962. 

The Advocates (Second Amendment) Act, 1962. 

The State of Nagaland Act, 1962. 

The Assam Rifles (Amendment) Act, 1962. 

Tno Land Acquisition (Amendment) Act, 1962. 

The Advocates (Third Amendment) Act, 1962. 

The Atomic Energy Act, 1962, 

Tne Reserve Bank of India (Amendment) Act, 1962. 

fhe Banking Companies (Amendment) Act, 1262. 

The Industries (Development and Regulation) 
Amendment Ast, 1962. 

The Oil and Natural Gag Commission (Amendmens) 
Act, 1962. 

The Foreigners Law (Application and Amendment) 
Act, 1962. 

The Electricity (Supply) Amendment Aci, 1962. 

The Hindu Adoptions and Maintenance (Amend. 
ment) Act, 1962. 

The Metal Tokens (Amendment) Act, 1962. 

The Indian Tariff (Amendment) Aci, 1962. 

The Employees’ Provident funds (Amendment) 
Aot, 1962. . 

The Gift-tax (Amendment) Act, 1962. 

The Taxation Laws (Amendment) Act 1962. 

The State-Associated Banks (Miscellaneous Provi. 
sions) Act, 1962. 

The Multi.unit Co-operative Societies (Amendment) 
Ast, 1962. 

The Delimitation Commission Act, 1962. 


Extent of repeal 


4 


The whole. 
The whole. 


The whole, 
Seation 6. 


The whole. 


F The whole. 


The whole. 


Section 5. 
The whole, 


The whole. 
The whole, 


The whole. 
Sections. 2° ‘to G. 
The, whole, 

Thé- whole. 
Thé`whole. 

Section 33. 

The whole. 
Seotions 2 to 6. 
The whole. 

Section 32, 

The whole. 

The whole. , | 
The whole, «7 - 


The whole. 
Section 3. 


The whole. 
The whole, 


The whole. 
The whole. 
The whole, 
The whole. 
The whole. 
Sections 2, 3, 4 and 6 
The whole. 


The whole. 
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Year No. Short title ~ Extent of repeal 
1 2 3 4 
» 1962 64 | The Workmen’s Compensation (Amendment) Ast.) The whole. 
1962. s 
1962 65 | The Working Journalists (Amendment) Aci, 1963. | The whole. 
1363 2 | The Representation of the People (Amendment)| The whole. 
Act, 1963. 
1963 3 | The Indian Tariff (Amendment) Act, 1963. The whole. 
41963 4 | The Delhi Rent Control (Amendment) Act, 1963. The whole, 
1863 8 | The Central Sales Tax (Amendment) Ast, 1963. The whole. 
1963 11 | The Marine Insurance Act, 1963. Section 92. 
1963 16 -| The Bengal Finance (Sales Tax) (Delhi Amendment) | The whole. 
Act, 1963. 
1963 23 | The Indian Emigration (Amendment) Act, 2963. | The whole.. 
1963 24 | The Iron Ore Mines Labour Welfare Ocss (Amend.| The whole. 
ment) Aot, 1963. 
1363 26 | The Code of Civil Prosedure (Amendment) Ast, | The. whole. 
1963. | 
1963 27 | The All-Indis Services {Amendment} Aot, 1963. The whole. 
1363 28 | The Employees’ Provident Funds (Amendment) |The whole. 
; Act, 1963. 
1963 29 | The Tnstitutos of Tochnology (Amendment) Ash, | Sections 2 to &. 
196 
1963 30 | The Customs and Central Excises (Amendment) Ast, | Tho whole. 
| 1983. a 
1963 32 | The Special Marriage (Amendment) Act, 1963." | The whole. 
1963 33 | The Indian Sale of Goods (Amendment) Act, 1963, | The whole. 
1963 34 |The Warehousing Corporations (Amendment) Act, | The whole. 
| 1963, } 
1963 38 | The Limitation Act, 1963. | Sections 28 and 38. 
1963 39 | The Industrial Employment (Standing Oräars)] The whole. 
Amendment Act, 1963, ! 
1983 40 | The Public Premises (Eviction of Un-.avtherissd | The whole. 
l Occupants) Amendment Act, 1963. | 
1963 ' 42 |The Drugs and Magic Remedies (Objestionable | The aboli: 
' k Advertisoments) Amendment Act, 1963. ; 
1963 43 | The Income.tax (Amendment) Act, 1963. | The whole. 
1963 47 | The Specific Relief Act, 1963. Sections 43 and 44. 
1363 48 | The Reguisitioning and Acquisition of Immovable { The whole, 
Property (Amendment) Act, 1963. | 
1963 49 | The East Punjab Ayurvedic and Unani Practitioners | ‘fhe whole. 
(Delhi Amendment) Act, 1968. 
1963 50 | The Indian Tariff (Second ‘Amendmen i) Act, 1963. {The whole. 
1963 51 | The Preventive Detention (Continuance) Aet, 1963. | The whole, 
1963 |. 52 | The Unit Trust of India Act, 1963. ` I Section 44 ‘and the 
| Becond Schedule, 
1863 55 | The Banking Laws (Miscellaneous Provisions) Ast, | The whole. 
1963. : 
1963 56 | The Delhi Development (Amendment) Aci, 1963. | Sections 2 to 29, 
- 1964 9 | The Armed Forces (Special Powers) Oontinuames ( The whole. 
Act, 1964. 
1864 10 | The Public Employment (Requirement as to Besi. | Sections 2 and 3. 
; dence) Amendment Act, 1964. : 
1984 12 , The Indian Railways (Amendment) Act, 1984. |The whole. 
1964 13 | The Drugs and Cosmetics (Amendment) Act, 1984. | The whole. 











1918 The Repealing and Amending Act, 1974 
Year No. Short title. 
1 2 3 
15 | The East Punjab Aurvedic and Unani Practitioners! The whole. 
(Dethi Amendment) Act, 1964. 
17 | The Indian Coinage (Amendment) Act, 1964. 
19 | The Oil and Natural Gas Commission (Amendment) 
Act, 1964. 
29 |The Durgah Khawaja Saheb (Amendment) Act, 
1964. 
91 | The Advosates (Amendment) Act, 1964. 
24 | The Indian Medical Counsil (Amendment) Act, 1964. 
95 | The Coir Industry (Amendment) Act, 1964. 
26 | The Salaries and Allowances of Members of Parlia. 
ment (Amendment) Act, 1964. 
97 | The High Oourt Judges (Conditions of Service) 
Amendment Act, 1964. 
30 | The Korala State Legislature (Delegation of Powers), 
Act, 1964. 
31 | The Direct Taxes (Amendment) Act, 1964. 
33 | The Representation of the People (Amendment) Act, 
1964, 
34 | The Wakf (Amendment) Act, 1964. 
35 | The Btate Bank of India (Amendment) Act, 1964, 
36 | The Industrial Disputes (Amendment) Act, 1964. 
38 | The Indian Trade Unions (Amendment) Act, 1964. 
40 | The Anti-Corruption Laws (Amendment) Act, 1964 
41 | The Mineral Oils (Additional Duties of Excise and 
Customs) Amendment Aci, 1964. 
43 | The Slum Areas (improvement and Clearance) 
Amendment Act 1964. ` 
44 | The Hindu Marriage (Amendment) Act, 1964. 
45 | The Provisional Oollestion of Taxes (Amendment) 
Act, 1964. 
46 | Tho Wealth.tax (Amendment) Act, 1964. 
47 | The Essential Commodities (Amendment) Act, 1964. 
- 48 | Tho Official Trustees (Amendment) Act, 1964. 
49 | The Prevention of Food Aduléeration (Amendment) 
Act, 1964. 
51 | The Indian Tariff (Amendment) Act, 1964. 
52 | The Repealing and Amending Act, 1964. 
53 | The Payment of Wages (Amendment) Act, 1964. 
54 | The Standard of Weights and Measures (Amend. 
ment) Act, 1964, 
-55 | The Foreiga Exchange Regulation (Amendment) 
Act, 1964. 
1 | The Income.tax (Amendment) Aci, 1965. 
6 |The Industries (Development and Regulation) 
Amendment Act, 1965. 
9 | The Armed Forces (Special Powers) Oontinnance 
Act, 1965. 
12 | The Kerala State Legislature (Delegation of Powers) 
Aot, 1965. 
14 | The Representation of the People (Amendment} Act, 
1965. 
16 | The Press and Registration of Books (Amendment) 





Act, 1965. 
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Extent of repeal 


4 





The whole, 
The whole. 


The whole. 


The whole, 
The whole. 
The whole. 
The whole, 


The whole, 
The whole. 


The whole. 
The whole, 


The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 


The whole. 


The whole, 
The whole. 


The whole. 
The whole. 
The. whole. 
The whole. 


The whole, 
The whole, 
The whole. 
The whole. 


The whole. 


Sections 2 to 5. 


The whole. 
The whole. — 
The whole, 
The whole. 
The whole. 





20 [Act 56] 


E E A Rf pa ccna 





The Repealing and Amending Act, 1974 


Short title. 
3 


A. I. R. 





Extent of repeal 
4 





The Represenistion of the People (Second Amend-| The whole. 


ment) Act, 1965. 


The Aligarh Muslim University (Amendment) Act,| The whole. 


The Employees’ Provident Funds (Amendment) Act | The whole. 
1965. 


The Banking Laws (Application to Co-operative 
Societies) Act, 1965. 


The Insurance (Amendment) Act, 1965. 
The Lite Insurancs Corporation (Amendment) Act 


The Industrial Disputes (Amendment) Act, 1965. 

The Dethi Motor Vehicles Taxation (Amendment), 
Ach, 1965. 

The Delhi Land Raforms (Amendment) Act. 1965. 

The Indian Works of Defence (Amendment) Act 


The Taxation Laws (Amendment and Miscellaneou 
Provisions) Act, 1965. 

The Coal Mines Provident Fund and Bonus Schemes 
(Amendment) Act, 1965 

The Indian Tariff (Amendment) Act, 1965. 

The Union Duties of Excise (Distribution) Amend. 
ment Act, 1965. 

The Additional Duties of Excise (Foods of Spesia! 
Importance) Amendment Act, 1965. 

The Union Territories (Direct Election to the House 
of the People) Ast, 1965. 

The Estate Daty (Distribution) Amendment Act, 


The Delhi Land Reforms (Amendment) Act, 1966. 

The Imports and Exports (Control) Amendment 
Act, 1966 

The Indian Tariff (Amendment) Act. 1986. 

The Armed Forces (Special Powers) Amendment 
Act, 1966. 

The Orissa Legislative Assembly (Extension of 
Duration) Act, 19° 6 

The Unit Trust of India (Amendment) Act, 1966. 

The Delhi Administration Act, 1966 

The Customs (Amendment) Act, 1966 

The Merchant Shipping (Amendment) Act, 1966. 

The Criminal Law Amendment (Amending) Act, 
1966, x 

The Advocates (Amendment) Aot, 1966. 

The Essential Commodities (Amendment) Act, 1936. 

The Delhi High Court Act, 1966. 


Panjab Stata Legislature (Delegation of 
Powers) Act, 1966. 
The Electricity (Supply) Amendment Act, 1966. 


Year No. 
1 2, 
1965 17 
1965 19 
1965, 
1965 29 
1965 23 
1965 32 
1965 33 
1965. 
1965 35 
1965 36 
1965 38 
1965 39 
' 1965. 
1965 4} 
1965 45 
1965 46 
1965 47 
1965 48 
1965 49 
1965 51 
1965. 
1966 ] 
1966 2 
1266 3 
1966 9 
1966 16 
1966 17 
1966 19 
1966 20 
1966 21 
1966 22, 
1966 23 
1966 25 
1966 26 
1966 28 | The 
1966 30 
1966 34 


The Companies (Amendment) Act, 1966. 


Sections 2 to 10; 
sub.section (1) of 
section 11 and 
sections 12 to 14. 

The whole. 

The whole. 


The whole, 
The whole. 


Sections 2 to 26. 
The whole. 


Sections 2 to 7. 
Sections 2 to 14. 


The whole, 
The whole. 


The whole. 
Sections 4 and 5. 
The whole, 


Sections 2 and 3. 
The whole. 


The whole. 
The whole. 


The whole. 


‘The whole. 
Sections 35, 36 and 37 


The whole. 
Sections 2 to 39. 
Sections 2 and 3. 


The whole, 
The whole. 
Section 19 and the 

Schedule, 
The whole. 


Sections 2 to 23. 
The whole. 
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Year | No. Short title Extent of repeal 
1 2 3 4 
1966 44 | The Employees State Insurance (Amendment) Act, Sections 2 to 43. 
1966. 
1966 47 |The Representation of the People (Amendment) | Sections 2, 4 to 60 
Act, 1966. and 62. 
1966 48 | The Preventive Detention (Continuance) Act, 1966. | The whole. 
1966 49 | The Produce Cess (Amendment) Act, 1966. The whole. 
1966 50 | The Indian Tariff (Second Amendment) Act, 1966. | The whole. 
1967 9 |The Armed Forces (Special Powers} Oontinuance | The whole. 
Act, 1967. 
1967 10 | The Representation of the People (Amendment) | The whole. 
Act, 1967. 
1967 11 | The Mineral Products (Additional Duties of Excise! The whole. 
and Customs) Amendment Act, 1967. 
1967 13 | The Land Acquisition (Amendment and Validation) | Sections 2 and 3. 
Act, 1967. 
1967 14 | The Essential Commodities (Amendment) Act, 1967. | Sections 2 and 4. 
1967 17 | The Companies Tribunal (Abolition) Act, 1967. The whole. 
1967 | 21 | The Tea (Amendment) Act, 1967. The whole. . 
1967 22 |The Public Wakts (Extension of Limitation) | The whole. 
Amendment Act, 1967. 
1967 24 | The Indian Official Secrets (Amendment) Act, 1967. | The whole. 
1967 26 | The Cotton Fabrics (Additional Excise Duty) (Re. | The whole. 
peal) Act, 1967: - 
1967 27 | The Taxation Laws (Amendment) Act. 1967. The whole. 
1967 30 | The Haryana State Legislature (Delegation of| The whole. 
Powers) Act, 1967, 
1967 31 | The Indian Tariff (Amendment) Act, 1967. The whole, 
1967 36 | The Hesential Commodities (Second Amendment) | The whole. 
Aot, 1967 
1968 1 | The Official Languages (Amendment) Act, 1968. The whole. 
1968 2 | The Delhi Municipal Corporation (Amendment) Act, | The whole. 
1968. 
1968 6 | The West Bongal State Legislature (Delegation of| The whole. 
Powers) Act, 1968. 
1968 7 | The Uttar Pradesh State Legislature (Delegation of | The whole. 
Powers) Act, 1968 
1968 10 | The Armed Forces (Special Powers) Continuance! The whole. 
Act, 1968. i 
1968 17 | The Displaced Persons (Compensation and Rehabi.| The whole, 
litation) Amendment Act, 1968. 
1968 22 | The Estate Duty (Amendment) Act, 1968. The whole. 
1968 28 į The Indian Coinage (Amendment) Act, 1968. The whole. 
1968 29 | The Rice-Milling Industry (Regulation) Amendment | The whole. 
Act, 1968 
1968 30 | The Press and Registration of Books (Amendment) | The whole. 
Act, 1968. 
1968 31 | The Requisifioning and Acquisition of Immovable| The whole. 
Property (Amendment) Act, 198. 
1968 32 | The Public Premises (Eviction of Unauthorised | The whole. 
Occupants) Amendment Act, 1968.. 
1568 33 | The Advocates (Amendment) Act, 1968. The whole, 
1968 35 | Tho Inter-State Water Disputes (Amendment) Act, | The whole. 
1968, 
TTA ct 
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“Tina Repealing and Amending Act, 1974 


A. I. R: 





Year 





No. 


Short title. 
3 


The Bihar State Legislature (Delegation of Powers) 
Act, 1968. 

ae Indian Patents and Designs {Amendment) Act, 

968. 

The Punjab State Legislature (Delegation of Powers) 
Act, 1968. 

The Indian Railways (Amendment) Acs, 1968. 

The Deposit Insurance Corporation (Amendment) 
Act, 1968. 

The Hood Corporations (Amendment) Act, 1968. 

The Banking Laws (Amendment) Act, 1968. 

The Legislative Assembly of Nagaland (Change in 
Representation) Act, 1968. 

The Insurance (Amendment) Act, 1968. 


The Indian Tariff (Amendment) Act, 1968. 

The Public Employment (Requirement as to Resi. 
dence) Amendment Act, 1969. 

The Armed Forces (Special Powers) Continuance 
Act, 1969, 

The Payment of Bonus (Amendment) Act, 1969. 

The Public Wakfs (Hxtonsion of Limitation) 
Amendment Act, 1969. 

The Limitation (Amendment) Act, 1969. 

The Delhi Motor Vehicles Taxation (Amendment) 
Act, 1969. 

Tho Customs (Amendment) Act, 1969. 

The Estate Duty (Distribution) Amendment Act; 
1969, 

The Companies (Amendment) Act, 1969. 

The Indian Railways (Amendment) Act, 1969. 

The Coal Bearing Areas (Acquisition and Develop- 
ment) Amendment Act, 1969. 

The Unlawful Activities (Prevention) Amendment 
Act, 1969. 

The Salaries and Allowances of Members of Parlia. 
ment (Amendment) Act, 1969. 

The Gold (Control) Amendment Aci, 1959. 

The Prass Council (Amendment) Act, 1969. 

The Central Sales Tax (Amendment) Act, 1969. 

The Bihar State Legislature (Delegation. of Powers) 
Act, 1969. 

Tae Banatas Hindu University (Amendment) Act, 
1969. 

The Criminal and Election Laws (Amendment) Act, 
1969. 

The Indian Penal Code (Amendment) Act, 1969. 

The Delhi High Court (Amendment) Ach, 1969. 

The Wakf (Amendment) Act, 1969. 

The Oilfields (Regulation and Development) Amend. 
ment Act, 1969. 

The Foreign Exchange Regulation (Amendment) 
Act, 1969. 

The Indian Registration (Amendment) Act, 1969. 


Extent of repeal. 
4 


LT, 


Thea whole. 
Ths whole. 
The whole. 


The whole. 

Sections 2 to 4, 6 and 
8 to 14. 

The whole. 

The whole. 

Sections 3 and 4. 


Sections 2 to 13 and 
15 to 40. 

The whole. 

The whole. 

The whole, 


The whole, 
The whole. 


The whole. 
The whole, 


The whole, 
The whole. 


Sections 3 to 5. 
The whole. 
Section 2. 

The whole. 

The whole. 

The whole. 

The whole. 
Sections 2 and 3. 
The whole, 

The whola. 
Sections 2 to 5. 
The whole. 
Sactions 2 to 6. 
Sections 2 to 9. 
The whole. 

The whole. 


The whole. 


<i 
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Short title Extent of repeal 
3 4 





The Salaries and Allowances of Ministers (Amend. 
mont) Act, 1969. 

Tha Indian Tariff (Amendment) Act, 1969. 

The Motor Vehicles (Amendment) Act, 1969. 

The Requisitioning and Aquisition of Immovable 
Propsrty (Amendment) Act, 1970. 

The Union Duties of Excise (Distribution) Amend. 
mont Acs, 1970. 

The Additions! Duties of Excise (Goods of Special 
Importance) Amendment Act, 1970. 

The Progs Council (Amendment) Act, 1970. 

The Hgsential Commodities (Amendment) Continu. 
ance Act, 1970. 

The Calcutta Port (Amendment) Act, 1970. 

The West Bengal State Legislature (Delegation of 
Powers) Act, 1970. 

The Contingency Fund of India (Amendment) Act, 
1370. 

Tho Oentral Silk Board (Amendment) Act, 1970. 

The Tea (Amendment) Act, 1970. 

The Indian Soldiers (Litigation) Amendment Act, 

The Merchant Shipping (Amendment) Act, 1970. 


The Special Marriage (Amendment) Act, 1970. 

The Army, Air Force and Naval Law (Amendment) 
Act, 1970. 

The Deok Workers (Regulation of Employment) 
Amendment Act, 1970. 

The Delhi Sheps and Establishments (Amendment) 
Acé, 1970. 

The Indian Post Office (Amendment) Act, 1970. 

The Delhi University (Amendment) Act, 1970. 

The Agricultural Produce Oess (Amendment) Act, 

70. ` 


Theo Taxation Laws (Amendment) Act, 1970. 

Tho Foreign Exchange Regulation (Amendment) 
Act, 1970. 

The Salaries and Allowances of Officers of Parlia- 
ment (Amendment) Act, 1970. 

The Coal Mines (Conservation and Safety) Amend. 
meng Act, 1970. 


The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole, 


Theo whole. 
The whole. 


The whole. 
The whole. 


The whole. 
The whole. 


The whole. 
The whole. 


Sections 2 to 16 and 


18 and 19. 
The whole, 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 


The whole, 
The whole. 


The whole. 
The whole. 
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THE SECOND SCHEDULE 


(See section 3) 











AMENDMENTS 
Year No. Short title Amendments 
1 2 3 4 
1936 4 |The Payment of Wagas | In the Explanation to clause (e) of sub.section (2) 
Act, 1936 of section 7, for the words ‘this sub-clause’, the 
“| words ‘this clause” shall be substituted. 

1948 15 |The Industrial Finance | fn section 30 — 
Corporation Act, | (i) in sub.section (3), for the words ‘in his estima.. 
1948. tion”, the words ‘‘in its estimation” ghall be 

substituted; 


(ii) in sub-sections (5), (6) and (9), for the word 
“he”, wherever it occurs the word “it” shalt 
be substituted; 

(iii) in sub.section (6), for the words ‘‘and the 
evidence, if any, recorded by bim. calling upom 
it to show cause”, the words “and the evidences, 
if any, recorded by it calling upon the indus. 
trial concern to show cause” shall be sub. 
stituted. 


1948 37 |The Census Act, 1918. | (i) In sub-section (1) of section 4 and in section 5, 
for the words ‘Superintendents of Census Opera. 
tions”, the words ‘Directors of Census Opera- 
tions” shall be substituted. 

(ii) In sections 16 and 17, for the words ‘'Superin. 
tendent of Census Operations”, the words ‘Direc. 
tor of O ensus Operations” shall be substituted. 


1950 46 |The Army Act, 1950. | In sub-section (3) of section 4, in sub-section (1) o? 
section 6 and in sub.sections (1) and (2) of sec. 
tion 7, for the words, brackets and figures ‘‘clause 
(i) of section 2”, the words, brackets and figures 
“alause (i) of sub-section (1) of section 2” shall be 


substituted. | 

1956 30 |The Hindu Succession | In the Haplanation to section 30, for the word 

Act, 1958. “sub.section”, the word “section’’ shall be sub. 
stituted. 

1956 42 |The Securities Com.| In the proviso to section 12, for the words ''re- 
tracts (Regulation)| cognised association”, the words ‘recognised stock 
Act, 1956. exchange” shall be substituted. 

1961 47 |The Deposit Insurances | In section 2,— 
Corporation Act,} (i) in clause (b), for the words ‘'Madras Industria? 
1961. Investment Corporation Limited”, the worde 


"Tamil Nadu Industrial Investment Corpora. 
tion Limited” shall be substituted; 
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Year No. Short title Amendments 
1 2 3 4 





(ii) in clause (i), for the words “banking company” 
where they first cecur, the words 'correspond- 
ing new bank or a banking company” shall be 
substituted. 


1962 52 |The Customs Act, 1962. ; In clause (a) of sub-section (2) of section 18. for the- 
words “the finally assessed”, the words “the duty 
finally assessed” shail be substituted. 


1970 39 |The Patents Act, 1970.| In the Explanation to section 106, for the word: 
"oxisting’, the word 'existence’ shall be sub- 
stituted. 

1973 46 |The Foreign Exchange | In sub-section (1) of section 27, for the words "any 


Regulation Act,1973 | activity of a trading. commercial or industriak 
nature’, the words “any activity of a trading, 
commercial or industrial nature” shall be sab— 


stituted. « 
1974 2 |The Gode of Criminal | (i) In section 110, in sub.clause (i) of clause (f)— 


Procedure, 1973. (a) for item (b), the following item shall be sub- 
stituted namely :— 


''(b) the Foreign Exchange Regulation Act. 
1973:”; 


(b) in item (c) after the worls "Provident 
Funds”, the words ‘‘and Family Pension Fung” 
shall be inserted. 


(ii) in section 347, the word “Indian” shall be- 


omitted, 
THE SICK TEXTILE UNDER. 5. Owner to be liable for certain prior 
TAKINGS (NATIONALISATION) liabilities. 
ACT, 1974 6. National Textile Corporation to form sub- 


sidiary corporations. 


(Act No. 57 of 1974) 7. Shares to be issued by the National Tex-. 


tile Corporation for the value of the- 
CHART UR agsets transferred to it by the Centrat: 
' PRELIMINARY Government. i 
1. Short title and commencement, 
2. Definitions. CHAPTER III 
OCHAPTER II l PAYMENT OF AMOUNT 
ACQUISITION OF THE RIGHTS OF OWNERS 8. Payment of amount to owners of siok. 
OF Siok TEXTILE UNDERTAKINGS textile undertakings. 
3. Acquisition of rights of owners in respect 9- Payment of further amount. 
of sick textitle undertakings. 10. Accounts to be rendered by the owuers of 


4, General effect of vesting. sick textile undertakings. 


26 


[Act 87] 
CHAPTER IV 


MANAGEMENT, ETO., OF SICK TEXTILM 
UNDERTAKINGS 


. Management, eta., of sick textile under. 


takings. 


. Duty of parsons in charge of management 


of sick textile undertakings fo deliver 
all assets, ete. 


. Accounts. 


OHAPTER V 


PROVISIONS RELATING TO EMPLOYEES 
oF Sick TEXTILE UNDERTAKINGS 


. Employment of certain employees to con. 


tinue. 


. Provident and other fands. 
. Transfer of employees to a Subsidiary. 


Textile Corporation. 


CHAPTER VI 
COMMISSIONERS OF PAYMENTS 


. Appointment of Commissioners of pay~ 


ments. 


. Payment by the Central Government to 


the Commissioner. 


49. Certain powers of the National Textile 


, 132. 
. Offences by companies. 

. Protection of action taken in good faith. 

. Textile companies not to be wound up by 


Corporation. 


. Claims to be made to the Gamma cues 
. Priority oz claims. 

. Examination of claims. 

. Admission or rejection of claims. 

D4, 


Disbursement of money by the Commis. 
sioner to claimants. 


. Disbursement of amounts to the owners 


of sick textile undertakings. 


. Undisbursad or unclaimed amounts to be 


deposited to the general revenue ac. 


count 
CHAPTER VII 


MISCELLANEOUS 


. Assumption of liability. 
. Management to continue to vest in the 


Custodian until alternative arrangs- 
ments are made. 


, Act to override all ofher enactments, 
. Contrasts to cease to have effect unless 


ratified by National Textile Corporation. 


. Transfer of assets, ete., t3 be void in cer. 


tain Gages. 
Penalties. 


the Court. 


The Sick Textile Undertakings (Nationalisation) Act, 1974 


A. I. B. 


36. Delegation of powers, 

37. Power to make rules, 

38. Powex to remove difficulties. 

39. Declaration as to the policy of the State. 
40. Repeal and savings. 


THE FIRST SCHEDULE 
(See sections 2 (h), 8 and 18.) 


THE SECOND SCHEDULE 
(See sections 21, 22, 23 and 26.) 


a TR ehiwebtinanneal 


THE SICK TEXTILE UNDERTAK. 
INGS (NATIONALISATION). 
ACT, 1974 j 


(Act No. 57 of 1974)* 
(21st December, 1974) 


An Act to provide for the acquisition and 
transfer of the sick textile undertake 
ings, and the right, title and interest of 
the owners in respect of the sick teg- 
tile undertakings, specified in the First 
Schedule with a view to re-organising 
and rehabilitating such sick textile 
undertakings so as to subserve the 
interests of the general public by the 
augmentation of the production and 
distribution, atfair prices, of different 
varieties of cloth and yarn, and for 
matters connected therewith or inci- 
dental thereto. 


Boe it enacted by Parliament in the Twenty. 
fifth Year of the Republic of India as fol- 


lows :— 
OHAPTER I 
PRELIMINARY 


1. Short title and commencement. 

(1) This Act may be called the SIOK TEX. 
TILE UNDERTAKINGS (NATIONALISA. 
TION) ACT, 1974. 

(2) The provisions of sections 32 and 33 
shall come into force at onge and the remain. 
ing provisions of this Act shall be deemed to 
have come into force on the ist day of April, 
1974. 


9. Definitions. 

(1) In this Act, unless the context other. 
wise requires, —— 

(a) “appointed day’ means the ist day of 
April, 1974; 


[1] Recelyed the assent of the President on 21- 
12-1374. Act published in Gag. of India; 21. 
12-1974, Part IUS. 1, Ext., P. 821. 

For Statement of Objects and Reasons, sea 
Gaz. of India; 2-9-1974, Part II-S. ais Ext., 
Pago 986, 
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(b) bank” means— 
, (i) the State Bank of India constituted 
under the State Bank of India Act, 1955: 


(ii) a subsidiary bank as defined in the 
State Bank of India (Subsidiary Banks) Act, 
1959; 

(iii) a corresponding new bank constituted 
ander section 3 of the Banking Companies 
(Acquisition and Transfer of Undertakings) 
AGE, 1970; 

(iv) any other bank, being a scheduled 
bank as defined in clause (e) of section 2 of 
‘the Reserve Bank of India Act, 1934; 

(o) Commissioner” means a Commissioner 
of Payments appointed under section 17; 


(d) ''Oustodian” means a Custodian appoint- 
ed under section 5 of the Sick Textile Under- 
takings (Taking Over of Management) Act 
1972, and includes the person, or body of 
wporsons authorised by the Central Govern. 
ment to take over the management of a tex- 
tile undertaking under the Industries (Deve. 
Jopment and Regulation) Act, 1951; 


(e) “National Textile Corporation’ means 
he National Textile Corporation Limited, 
formed and registered under the Companies 
Act, 1956; 

(f) “notification” means a notification pub- 
dished in the Official Gazette; 


(g) “Ordinance” means the Sick Textile 
Undertakings (Nationalisation) Ordinance, 
1974; 

(h) “owner,” when used in relation to a 
sick textile undertaking, means any person or 
firm who or which is, immediately before the 
appointed day, the immediate proprietor or 
fesseo or oc3upier of the sick textile under. 
eking or any part thereof, and in the case of 
a textile company which i3 being wound up or 
the business whereof is being carried on by a 
liquidator or reseiver, includes such liquidator 
or receiver, and also includes any agent or 
manager of such owner but does not include 
any person or body of persons authorised 
ander the Industries (Development and Regu- 
Jation) Act, 1951, or the Sick Textile Undertak. 
ings (Taking Over of Management) Act, 1972, 
to take over the management of the whole or 
any part of the sick textile undartaking: 

(i) “prescribed” means presoribed by rules 
made under this Act; 

(į) “sick textile undertaking” means a tex. 
tile undertaking, specified in the First Sche. 
dule the management of which has, before the 
appoisted day, been taken over by the Central 
Government under the Industries (Develop. 
‘menf and Regalation) Act, 1951, or as the 
‘age may be, vested in the Central Govern. 
‘ment under the Sick Textile Unndertakings 
{Taking Over of Management) Act, 1972; 
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(k) "specified date’ means such date as 
the Oentral Government may; for the pur. 
pose of any provision of this Act, by notifica- 
tion, specify; and different dates may bs 
specified for different provisions of this Aet; 

(1) “Subsidiary Textile Corporation” means 


.& Textile Corporation formed by the National 


Textile Corporation as its subsidiary; 

(m) ‘textile’ includes yarn or fabrics made 
either wholly or partly of cotton, wool, jute: 
synthetic and artificial (man-made) fibres; 

(n) ‘textile company” means a company 
specified in column (3) of the First Schedule 
a3 owning the textile undertaking specified in 
the corresponding entry in column (2) of that 
Schedule. 

(o) “textile undertaking’ means an under- 
taking engaged in the manufacture of textiles 
and to which the provisions of the Factories 
Act, 1948. apply. 


(2) Words and expressions used but not 
defined in tbis Act und defined in the Indus- 
tries (Development and Regulation) Act, 1951, 
shall have the meanings respectively assigned 
to them in that Act. 


(3) Words and expressions used but not 
defined either in this Act or in the Industries 
(Development and Brgulation) Act, 1951, but 
defined in the Companie; Act, 1956, shall 
have the meanings respectively assigned te 
them in the Companies Act, 1956. 


CHAPTER II 


ACQUISIT.ON OF THE RIGHTS OF OWNERS 
OF BIOK TEXTILE UNDERTAKINGS 


3. Acquisition of rights of owners in res- 
pect of sick textile undertakings. 

(1) On the appointed'day, every sick tex- 
tile undertaking and the right, title and in. 
terest of the owner in relation to every such 
gick textile undertaking shall stand transferred 
to, and shall vest absolutely in, the Central 
Government. 


(2) Every sick textile undertaking which 
stands vested in the Central Government by 
virtue of sub-section (1) shall, immediately 
after it has so vested, stani transferred to, 
and vested in, the National Textile Oorpora- 
tion 


4. General effect of vesting. 


(1) The Sick textile undertaking referred 
to in section 3 shall be deemed to include all 
aesets, rights, lease-holds, powers, authorities 
and privileges and all property, movable and 
immovable, including lands, buildings. work- 
shops, stores, instruments, machinery and 
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equipment, cash balances, cash on hand, re. 
garve funds, investments and book debts and 
all other rights and interests in, or arising out 
of, such property as wera immediately before 
the appointed day in the ownership, posses- 
pion, power or control of the owner of the 


pick textile undertaking, whether within or. 


outside Índia, and all books of account, regis. 
ters and all other docaments of whatever 
nature relating thereto and shall also be 
deemed to include tha liabilities and obliga. 
gations specified in sub section (2) of section 5. 


(2) All property as aforesaid which have 
vested in the Oentral Government under sub. 
section (1) of section 3 shall, by force of such 
vesting, be freed and discharged from any 
trust, obligation, mortgage, charge, lien and 
all other incumbrances affecting it, and any 
attachment, injunction or decree or order of 
any court restricting the use of such property 
in any manner shall be deemed to have been 
withdrawn. 


(3) Where any licence or other instrument 
in relation to a sick textile andertaking had 
been granted at any time before the date on 
which the Ordinance was promulgated, to an 
owner by the Central Government or a State 
Government or any other authority, the 
National Textile Oorporation shall on and 
from such date, be deamed to be substituted 
in such license or other instrument in place 
of the owner referrei to therein as if such 
licence or otber instrument had been granted 
to it and shall hold such licence or the sick 
textile undertaking specified in such other 
instrument for the remainder of the period 
for which the owner would ‘have held such 
lieence or the sisk textile undertaking under 
pach other instrument. 


{4) Every mortgagee of any property which 
has vested under this Act in the Oentral Gov. 
ernment and every pərsm holding any 
harge, lien or other inte est in or in relation 
to any such property shall give. within such 
time and in such manner as may be preserib- 
ed, an intimation to the Commissioner of such 
mortgage, charge, lien or other interest. 


(5) For the removal of doubts, it is hereby 
declared that the mortgagee of any property 
referred to in sub-section (2) or any other 
person holding any charge, lien or other in- 
terest in, orin relation to, any such property 
phall be entitled to claim, in accordance with 
his rights and interests, payment of the mort. 
gage money or other dues. in whole or in 
part, out of the amount specified in relation 
to such property in the Firat Schedule, but 
no such mortgage, charge, lien or other in- 
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terest shall be enforceable against any pro- 
in the Osntral 
Government. j 


(6) If, on the appointed day, any suit, ap- 
peal or other proceeding of whatever nature 
in relation to any matter specified in sub.aec- 
tion (2). of section 5 in respect of the sick 
textile undertaking, instituted or preferred 
by or against the textile company, is pending, 
the same shall not abate, be discontinued or 
be, in any way, prejudicially affected by 
reason of the transfer of the sick textile 
undertaking or of anything contained in this 
Act but the suit, appeal or other proceeding 
may be continued, prosecuted and enforced 
by or against the National Textile Corporation. 


(7) Any person, who, on the date on which 
the Ordinance was promulgated, wag in pos. 
Hession of or had under his custody or con. 
trol, the whole or any part of any sick textile 
undertaking referred to in section 3, the 
management of which could not be takem 
over by the Central Government by reason of 
any decree, order or injunction of any court 
or otherwise, shall deliver forthwith the 
possession of such undertaking or part and alk 
books of account, registers and all other doau- 
ments of whatever nature relating to such . 
undertaking or part to the Oentral Govern- 
ment or the National Textile Corporation or 
such other person ag the Oentral Government 
or the National Textile Corporation, as the 
case may be, may specify in this behali. 


5. Owner to be liable for certain prior 
liabilities. 

(1) Every liability, other than the liability 
specified in sub.section (2) of the owner of æ 
sick textile undertaking, in respect of any 
period prior to the aspointed day, shall be the 
liability of such owner and shall be enforce- 
able against him and not against the Centra} 
Government or the National Textile Corpo- 
ration. 


(2) Any liability arising in respect of — 

(a) loans adyanced by the Contral Govern- 
ment, or a State Government, or both, to æ 
sick textile undertaking (together with interest 
due thereon) after the management of such 
undertaking had been taken over by the Cen- 
tral Government, 

(b) amounts advanced to a sick textile 
undertaking (after the management of such 
undertaking had been taken over by the Cen. 
tral Government), by the Netional Textile 
Oorporation or by a State Textile Corpora. 
tion, oc by both, together with interest due 
thereon, 


a ai 


~ 
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(c) wages, salaries and other dues of em. 
ployees of the ‘sick textile undertaking, in 
zespect of any period after the management 
of such undertaking had been taken over by 
ho Central Government, 


hall, on and from the appointed day, be the 


diability of the Central Government and shall 
be discharged, for and on behalf of that 
‘Government by the National Textile Corpora. 
tion as and when repayment of such loans or 
amounts becomes due or as and when such 
wages, salaries or other dues become due ani 
payable. 


(3) For the removal of doubts, it is hereby 
declared that,— l 


(a) save as otherwise expressly provided in 
his section or in any other section of this Act, 
mo liability, other than the liability specified 
‘in sub. section (2), in relation to a sick textile 
undertaking in respect of any period prior to 
the appointed day, shall be enforceable against 
the Central Government or the National 
Textile Corporation ; 

(b) no award, decree or order of any Court, 
“ribunal or other authority in relation to any 
sick textile undertaking passed atter the 
appointed day in respect of any matter, claim 
or dispute, in relation fo any matter not 
geferred to in sub.section (2), which arose be. 
fore that day, shall be enforceable against the 
Ceniral Government or the National Textile 
Oorporation ; 

(0) no liability of any sick textile under. 
taking or any owner thereof for the contra. 
‘vention, before the appointed day. of any pro. 
vision of law for the tims being in force, shall 
bea enforceable against the Central Govern. 
ment or the National Textile Corporation. 


Ezplanation.—In this section, ‘State Tex. 
“ile Corporation” means a Gorporation, formed 
and registered under the Companies Act, 1956, 
dn a State, which is in charge of the manage. 
ment of a sick textile undertaking either a3 a 
person authorised under the Industries (Deve. 
Hopment and Regalation) Act, 1951, or as the 
‘Custodian under the Sick Textile Undertakings 
(Taking Over of Management) Act, 1972 and 
indludes the West Bengal State Textile Corpo- 
vation Limited which has advanced amounts 
‘to sick textile undertakings in the State. 


§. National Textile Corporation to form 
subsidiary corporations. 

(1) The National Textile Corporation may, 

‘if it considers it negassary so to do, form sub. 

sidiary corporations under the Companies Act, 


.1956, and register them under that Ast. 


(2) The National Textile Corporation may, 
foy order in writing, transfer any sick textile 
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undertaking or part thereof to a Subsidiary 
Textile Corporation and any such transfer 
shall be subject to such terms and conditions. 
a3 may be specified in the said order. 


(3) The Subsidiary Textile Corporation 
shall, on and from the date of such transfer, 
be deemed to ba substituted in the licence or 
other instrument referred to in sub section (3) 
of section 4 in place of the National Textile 
Corporation as if such licence or other instru- 
ment had been granted to the Subsidiary Tex. 
tile Corporation, and shall hold such licence 
or other instrument for the remainder of the 
period for which the National Textile Corpo. 
ration would have held auch licence or other 
instrument, 


(4) On the transfer to a Subsidiary Textile 
Corporation of any sick textile undertaking or 
any part thereof, the liabilities required to ba 
discharged by tho National Textile Corpora. 
tion under sub.section (2) of section 5, shall, 
in so faras they relate to the sick textile 
undertaking or part thereof so transferred te 
the Subgidiary Textitle Corporation, be dig. 
charged, on and from the date of such transfer, 
by the Subsidiary Textile Corporation as and 
when any such liability is required to be dig. 
charged. 


(5) Save as otherwise expressly provided in 
this Act, references in this Act to the National 
Textile Corporation shall, in respect of any 
gick textile undertaking or any part thereof 
which is transferred toa Subsidiary Textile 
Corporation, be construed as references to the 
Subsidiary Textile Corporation. 


7. Shares to be issued by the National 
Textile Corporation for the value of 
the assets transferred to it by the 
Central Government. 


(1) An amount equal to the value of the 
assets of a sick textile undertaking transferred 
to, and vested in, the National Textile Corpo. 
ration under sub.section (2) of section 3, shall 
be deemed to be the contribution made by the 
Central Government to the equity capital of 
the National Textile Corporation: and for the 
contribution so made, the National Textile 
Oorporation shall issue (if necessary after 
amending its memorandum and articles of 
association) to the Central Government paid- 
up shares, in its equity capital, having a face 
value equal to the amount specified against 
the sick textile undertaking in the corres. 
ponding entry in column (4) of the First 
Schedule. 


(2) Where any liability assumed by the 
Central Government under this Act ia taken 


30 [Act 57] 


ver by the National Textile Corporation 
under section 27, the Oentral Government 
shall surrender to that Corporation the shares 
issued to if under gub.section (1) having the 
face value equal to the amount to the extent 
to which the liability hag been so taken over 
_ by the National Textile Corporation and there. 
upon the shares capital of fhe National Textila 
Gorporation shall, to the extent of the face 
value of the shares so surrendered, stand 
reduced, 


CHAPTER ITI 
PAYMENT or Amount. 


8. Payment of amount to owners of sick 
textile undertakings. | 


The owner of every sick textile undertaking 
shall be given by the Central Government, in 
cash and in the manner specified in Chap- 
ter Wi, for the transfer toy and vesting in, it 
under gub.section (1) of section 3, of such sick 
textile undertaking and the right, title and 
interest of the owner in relation fo such sick 
textile undertaking, an amount equal to the 
amount specified against it in the corres- 
ponding entry in column (4) of the First 
Sched ule, 


9. Payment of further amount. 


(1) In consideration of the retrospective 
operati n of the provisions of sections 3, 4 
and 5, there shall be given, in cash by the 
@ontral Government, to the owner of every 
sick textile undertaking, the management of 
which was taken over by the Oentral Govern. 
ment, an amount equal to an amount caleu- 
lated at the rate specified in section 6 of the 
Sick Textile Undertakings (Taking Over of 
Mangement) Act, 1972; for the period com- 
menomg on the appointed day and ending on 
the date on which the Ordinance was pro- 
mulgated. 

J 

(2) Im addition to the amount referred to 
in section 8, there shall be given by thea 
Gentral Government, in cash, to the owner of 
every sick textile undertaking, simple interest 
at the rate of four per esnt. per annum on the 
amount specified against such owner in the 
corresponding entry in column (4) of the Firat 
Schedule for the period commencing on the 
date om which the Ordinance was promul. 
gated, and ending on the dato on which pay. 
ment of such amount is male by the Centra! 
Goversmoent to the Coremissioner. 


(3) She amount representing interest eslou- 
Jated at the rate specified in sub-section (2) 
pheall ba given in addition to the amount 
specified in the First Sehedule. 
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10. Accounts to be rendered by the 
owners of sick textile undertakings. 


(1) Where in pursuance of any decree, order 
or injunction of a court or otherwise, the 
Central Government or the Custodian was 
prevented from taking over the management. 
of any sick textile undertaking, the owner of 
such sick textile undertaking shall, — 


(a)in the case of an undertaking the 
management of which was subsequently taken 
over by the Oeniral Government at any time 
before the date on which the Ordinance was 
promulgated within sixty days from such date; 
or 


(b) in the case of any other sick textile 
undertaking, the management of which could 
not be taken over by the Central Government 
bsfore the date on which the Ordinance was 
promulgated, within sixty days from such 
date, 
render accounts in relation to the period com. 
mencing on the date of the notified order 
under the Industries (Development and Regu- 
lation) act, 1951, or, as the case may be, on 
tho date of commencemont of the Sick Textile 
Undertakings (Taking Over of Management) 
Act, 1972, and ending on the date on which 
the management of the sick textile andertalk- 
ing was taken over by the Central Govern. 
meng or the Custodian, as the case may be, 
with regard to the— 

(i) assets and stores of the sick textile 
undertaking scquired og sold during the said 
period; 

(ii) textile sold or despatehed during the 
said period; and 

(iii) income derived by the owner from the 
sick textile undertaking during the said 
period. 


(2) If on examination of the accounts re- 
ferred to in sub-section (1), eny income is 
found to have been derived by the owner 
from the sick textile undertaking’ during the. 
period referred to in that sub-section, such 
income shall be recoverable by tha Qeniral. 
Government from the amount payable under 
section 8 to the owner of such sick textile 
undertaking and the debt due to thse Central 
Government on this account shall rank as arr 
unsecured debt. 


(3) If no account is rendered- by the owner 
of a sick textile undertaking within the pexiod 
referred to in sub section (1) or if the Contrak 
Goveznment hag any reason to believe that. 
the seGount rendered by such owner isin- 
correct or false in material paztiealarz, the 
Oentral Government may refer the matter to 
the Commissioner and thereupen the Com- 
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missioner shall determine the income derived 
by the owner from the sick textile undertak- 
ing during the period referred to in sub-sec- 
tion (1), and take steps to recover the said 
income from the amount payable to the owner 
of the sick textile undertaking under section 8, 
ag if the debt due to the Central Government 
on this account were an unsecured debi. 


(4) No mortgage, charge, lien or other in. 
cumbrance in relation to a sick textile under- 
taking or any saset thereof shall be binding 
on the Central Government or the National 
Textile Corporation if such mortgage, charge, 
lien or other incumbrance was created, at any 
time during the period in whith the Central 
Government or the Custodian was prevented, 
by any decree, order or injunction of a court 
er otherwise, from taking over the manage. 
ment of the said sick textile undertaking. 


OHAPTER IV 


MANAGEMENT, BTO., OF Srox TEXTILE 
UNDERTAKINGS 


11. Management, of sick textile 


undertakings. 


etc., 


- The National Textile Corporation or any 
person which that Corporation may, by order 
in writing, specify, shall be entitled to exer- 
gise the powers of general supsrintendence, 
direction, control and management of the 
affaira and business of a sick textile under. 
taking, tho-right, title and interest of an 
owner in relation to which have vested in that 
@orporation under sub-section (2) cf section 3, 
and do all such things as the owner of the 
pick textile undertaking is authorised to exer. 
gige and do, 


12. Duty of persons in charge of manage- 
ment of sick textile undertakings to 
écliver all assets, etc, 


On the vesting of the management of 2 sick 
textile undertaking in the National Textile 
Corporation all persons in oharge of the 
management of such sick textile undertaking 
immediately before such vesting ‘shall be 
bound to deliver to the National Textile Oor. 
poration all assets, books of account, registers 
or other documents in their custody relating 
to the siek textile undertaking. 


13. Accounts, 


The National ‘Textile Cerporation shali 
maintain the accounts of sick textile under. 
takings in accordance with the provisions of 
the Companies Aet, 1956. 
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CHAPTER V 


PROVISIONS RELATING TO ESPLOYEES oF 
Sick TEXTILE UNDERTAKINGS 


14. Employment of certain employees to 
continue, 


(1) Every person who is a workman within 
the meaning of the Iniustrial Disputes Act, 
1947, and has been, immediately before the 
appointed day, employed in æ sick textile 
undertaking shall becoms, on and from the- 
appointed day, an employee of the Nationak 
Textile Corporation, and shall hold office or: 
service in the National Textile Corporation. 
with the same rights and privileges as to pen- 
gion, gratuity and other matters as would: 
have been admissible to him if the righta in. 
relation to such sick textile undertaking had 
not been transferred to, and vested in, the: 
National Textile Corporation, and ghall con— 
tinue to do so unless and until his employ- 
ment in the National Textile Corporation it- 
duly terminated or until his ramuneration, 
terms and conditions of employmont are duly 
altared by the National Text:le Corporation. 


(2) Every person who is not a workman> 
within the meaning of the Industrial Disputes- 
Act, 1947, and who has been, Immediately 
before the appointed day, employed in a sick 
textile undertaking shall, in so far a3 such: 
person is employed in connection with the 
sick textile undertaking which has vested in: 
the National Textile Corporation, become, as 
from the appointed day, an employee of the 
National Textile Corporation and shall hold 
his office oz servica therein by the same- 
tenure, af the same remuneration and upon 
the same terms and conditions and with the: 
same rights and privileges as to pension and 
gratuity and other matters gs he would have- 
held the same under the sick textile under.. 
taking if it had not vested in the Nationak 
Textile Corporation and shall continue to do- 
so unless and until his employmet in the 
National Textile Corporation is’ duly termi. 
nated or until his remuneration, terms and. 
conditions of employment are duly altered by- 
the National Textile Oorporation : 


Provided that in respect of any sick textile: 
undértaking the managemen} of which could: 
not be taken over by the Ceniral Government: 
under the Sick Textile Undertakings (Taking: 
Over of Management) Act, 1972, by reason of: 


‘any decres, order or injunction of any court, 


any sgent, director (including a managing or 
whole.time director, by whatever name gall... 
ed) or manager shall not become an employee 
of the National Textile Corporation. 
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(3) Notwithstanding anything contained in 
tthe Industrial Disputes Act, 1947, or in any 
«Other law for the time being in forga, the 
transfer of the services of any officer or other 
person employed in a sick textile undertaking 
to the National Textile Corporation shall not 
entitle such officer or o:her employes to any 
- ssompensation under this Act or any other law 
for the time being in force and no such claim 
‘hall be entertained by any court, tribunal or 
eother authority. 


(4) Where, under the terms of any contract 
of service or otherwise, any person whose ger. 
vices become terminated or whose services be- 
come transferred to the National Textile 
Corporation by reason of the provisioas of this 
Act is entitled to any arrears of salary or 
wages or any payment ior any leave not 
availed of or other payment, not being pay- 
ment by way of geatuity or pension, puch per- 
-0n may, except to the extent such Liability 
has been taken over by the Central Govern- 
ment under section 5, enforce his claim against 
she owner of the sick textile undertaking but 
not agamst the Oentral Government or the 
‘National Textile Corporation. 


15. Provident and other funds. 


(1) Where the owner of a sick textile 
undertaking has established a provident fund, 
superannuation, welfare or other fund for the 
ssonefif of the persons employed in such sick 
¢extile undertaking the monies relatable to 
she employees, whose services have become 
transferred by or under this Ast to the 
National Textile Oorporation shall, out of the 
«monies standing, on the appointed day. to the 
credit of such ‘provident fund, superannue- 
sion, welfare or other fund. stand transferred 
4o avd shall vest in, the National Textile 
Corporation. 


(2) The monies which stand transferred, 
sander sub-section (1), to the National Textile 
Corporation shall be dealt with by that Cor- 
goration in such manner a3 may be prescribed. 


46. Transfer of employees to a Subsi- 
diary Textile Corporation. 


Where any sick textile undertaking or any 
part thereof is transferred under this Act to a 
‘Subsidiary Textile Corporation, every person 
weferred to in sub-section (1) and sub-ses- 
ction (2) of section 14 shall, on and from the 
date of such tracafer, become an employes of 
‘the Subsidiary Textile Corporation. and the 
provisions of sections 14 and 15 shall apply 
‘Jo such employee as they apply to an em- 
ployee of the National Textile Corporation as 
df reference in tho said sectiong to the 
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National Textile Corporation were referenges 
to the Subsidiary Textile Corporation. 


OHAPTER VI 
OComMISSIONBRS OF PAYMBENIS 


17. Appointment of Commissioners of 
Payments. 


(1) For the purpose of disbursing the 
amounts payable to the owner of each sick 
fextile undertaking, the Central Government 
snall, by notification in the Official Gazette,— 


(a) appoint such number of persons as it 
may think ft fo be Uommissioners of Pay- 
ments; and 


(b) daone the logal limits within which tha 
Commissioners of Payments shall exercise the ~ 
powers conferred, and perform the duties im- 
posed, on them by or under this Act. 


. (2) The Central Government may appoint 
such other persons as it may think fit to assist 
the Commissioner and thereupon the Oom- 
missioner may authorise one or more of such 
persons also to exercise all or any of the 
powers exercisable by him under this Act, and 
different persons may be authorised to exer- 
cise different powers. ' 


(3) Any person authorised by the Commis- 
gloner to exercise any powers may exercise 
those powers:in the same manner and with 
the same effect as if they have been conferred 
on that person directly by this Act and not 
by way of authorisation. 


(4) The salaries and allowances of the Oom- 
missioner and other persons appointed under 
this sedcion shall be defrayed out of the Oon- 
solidated Fand of India. 


(5) References in this Act to the Commis. 
sioner shall, where mure than one Commis. 
sioner has been appdinted. be construed as 
references to the Commissioner in relation to 
the sick textile undertaking within the local 
limite of the jurisdiction specified under 
clause (b) of sub-section (1), 


18. Payment by the Central Governmnet 
to the Commissioner. 

(1) Tne Central Government shall, within 
thirty days from the specified date, pay in 
cash to the Commissioner, for payment to the 
owner of a gick textile undertaking, an 
amount equal to the amount specified against 
the sick textile underteking in the First Sehe- 
dule and shall also pay to the Commissioner 
such sums as may be due to the owner of a 
sick textile undertaking under sub.sections (1). 
and (2) of section 9, 
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GUIDE TO COMPANY LAW. By 
Surendra Malik Advocate, Supreme 
‘Court. 1974, Eastern Book Co., 34 Lal- 
‘bag, Lucknow. Pp. xliv, 808, cclxviii, & 
xx. Price, Rs. 75. 


Several important amendments have been 
introduced by the Oompanies (Amendment) 
Act 1974 into the law relating to Companies for 
she protection of the interests of the public 
-and the share.boldera. Under ths amended pro. 
‘visions the Court’s po ver of confirming altera. 
dions in the memorandum has been affected. 
This power ig now vested in the Oompany 
Law Board. In other reapacts also the Govern. 
meat assumed greater administrative controls, 
‘the incidendge of thaic impact falling particu- 
larly on the shoulders of the management 
qorsonnel, 


2. In the volume before us, which is rather 
more than a treatise on the company law, the 
taxt and commantary, with Synopsis of the 
Companies Act 1956 has bean accurately 
updated, and all the Supreme Court Cases on 
‘Company Law have bean noted, not excluding 
the latest decisions of State of A. P. v, Andhra 
Provincial Potteries Ltd., (1973) 28 CC 788 
and Vasudev Ramachandra Shelat v. Pranlal 
Jayanand Thakar, (1974) 2 S O C 323, which 
reversed, on facts, the Gujarat High Oonrt 
decision (43 Com Oas 203) on the question of 
blank transfors. 


3 The book consists of four Parts. The 
text of the Companies Act 1956 with com- 
amentaries, a3 amanded up to the Companies 
fAmendm:nt) Act 1974, is given in the first 
‘Part, which includes comparative tables of the 
‘Companies Act 1956, the Companies Act of 
1913, and the English Companies Act 19848, 
which formed the basis of the Indian Act. In 
Part IE of fhe book separate chapters have 
‘een devoted to the subject of Company Meet- 
-ings and Resolutions and there is a spezial 
Ghart of offences under the Act, the persons 
diable. and the maximam penalties, The third 
Part inslades tha Monopilies and Rastristive 
‘Trade Practices Act 1969 anil the M. R. T. P. 
Rules 1970 the Securities Coniracts (Regula. 
dion) Act 1956, the Companies (femporary 
Restriction on Davidends) Act 1974, the 
Additional Emoluments (Compulsory Deposit) 
Ast 1974, and the Company Deposit Scheme 
4{ndome Tax Payers) Act 1974. Most of the 
provisions of the M. R. T. P. Act have been 
sdopted from the U. K. legislation. but the pro- 
visions aimed against consentration of eco. 
momie power are peculiar to Indian conditions. 


8. The last Part contains various Rules and 
Regulations. They include the Capital Issues 


(Control) Act 1947, Companies (Central 
Government's) General Rules and Forms 1956, 
Companies (Appeals to the Central Govern- 
ment) Rules 1957, Company Law Board Gir- 
Culara, and Reserve Bank Directions about re- 
ceiving public deposits, etc. There are aboat 
24 such ifema, which make the book compre- 
hensive and up.td.date. An exhaustive subjest 
index has been incladed at the end for easy 
and prompt reference. 


%, The Biok should mest the requirements 
of a'l those desiring to have atone placa all 
the relevant and connected material relating 
to companies. R.S.S. 
EIGHT YEARS GUJARAT LAW RE. 

PORTER DIGEST, 1956.73. By Babu- 

bhai A. Soni, Editor, Gujarat Law 

Reporter, and Jagadish B. Soni, Advo- 

cate, Vol. I, A-C. 1974. C. C. Vora, Gan- 

dhi Road, P. B. 103, Ahmedabad. Pp. 

lix & 562. Price, Rs. 50, 

An analytical and compact presentation of 
tha various rulings of the Supreme Court and 
the High Coirtsa should give one s picture of 
the legal trends and social and political 
changes throagh various ralings and legislative 
problem; The present ''D'gest’ is a compila- 
tion of the rulings of the Gujarat High Court 
and those of the Supreme Court regarding the 
laws obtaining in the State of Gujarat. 

2, It is common knowledge that what seems 
settled law at cortain times and circumstances 
may appear differently at other times and in 
other circumstances. Many over.ruled or re. 
versed decision; have often come to the. fore 
and unsettled what is generally taken for 
granted, and an astute lawyer always grabs at 
such an Opportunity, and will appreciate a 
digest which does not ignore over-ruled or re. 
versed decitions. 

3, The present Digest ig ia continuation of 
the earlier digest published for the years 1960- 
65. The system followed is the same, and the 
rulings are arranged sectionwise. A synopsis 
is given at the beginning of every Act and sub. 
headings are given at appropriate places. The 
digest is published in two pacts, the first part 
covering topics from A to © and the second 
part, which is in tha press, covering topics 
from D to Z. R.8.8. 
LAWS RELATING TO COMPANY 

AUDITORS. By Raveen Arora, B, Com. 

(Hons.) AC.A. etc. 1974. International 

Law Book Centre. 74 Park Street, Cal- 

cutta 17. Pp. 233. Price, Rs. 45. 


In this manual the auditor will find all the 
relevant information about the various laws 
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affecting hia profession. Even the provisions 
relating to Chartered Accountants in practice 
as introduced by the Companies (Amendment) 
Act 1974 have been incorporated. Numerous 
sections of the Companies Act relate to the 
auditor's appointment, his qualifications and 
disqualifications, and his rights ani duties, 
and these sections have been described by the 
Manual. The auditor and the High Court, the 
guditor and international courts, and some 
historic judgments, are some among the chap. 
ter heads, R.§8.5. 


LAW OF CONTEMPT IN INDIA By 
Bal Raj Verma, Advocate, Bombay. 
Foreword by J. C. Shah, Former Chief 
Justice of India. 1974. Tripathi, Bom- 
bay. Pp. xx & 211, Price, Rs. 30/-. 


The book under review traces the evolution 
of the law of contempt of court in India and 
then states the law as enunciated in the 
judicial pronouncements as it stood before the 
new Act, the Contempt of Courta Act» 1971, 
was enacted. The Act ia calculated to pro- 
tect the interests of the person charged with 
contempt ag well as to subserve the larger 
interests of the administration of justice. The 
present treatise tries to make an analytical 
study of the provisions of the Act, and only 
those judicial pronouncements under the old 
Act of 1952 which help to elucidate the pro- 
Visions of the new Act are given. The Acts of 
1926, 1952 and 1971 have been included in 
the appendices for a comparative study of the 
old and the new, and the judicial pronounce. 
ments reported upto July 1974 have been 
incorporated. This commentary on the 1971 
Act collecta the relevant authorities, Indian 
and English, in one volume and digests them 
section-wise. The Act contains 24 sections 
divided into five appropriate parts covering 
Preliminary, Defences, Punishment, Procedure. 
and Miscellaneous. In addition to a table of 
cases and index, the book includes an intro. 
ductory chapter on the development of the 
law of contempt of courts in India, Where 
the judicial provouncements have gone against 
ths basic principles of justice, the book does 
not fail to point out the errors and fallacies. 

2. The principles of natural justice, and 
particularly the rule that “no one should be 
& judge in his own Gauge,” have been at 
conflict in contempt of court cases. The 1971 
Act resolves this conflict by replacing the 
summary procedure by a detailed procedure 
to secure the observance of the principles of 
natural justice, both in cases of contempt in 
the face of the court and contempt outside the 
gourt, The act provides a number of defenceg 
available to the contemner. As for the press, 
to whom contempt of court has always been a 
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“Damocles Sword’, the Act makes the 
innocent publication and distribution of read- 
ing matter, and fair reporting of judicial 
proceedings and fair comment thereon & 
statutory defence. 


8. The book presents the principles whicb: 
should guide the Bench and the Bar in matters 
of contempt so that they may work harmoni- 
ously for the cause of justice and fairplay- 
The Institute of Judicial Administration at 
the University of Birmingham recently brought 
out the outcome of their first research project 
on the law of contempt (1973, Butterworths’. 
Most of the problema connected with the law 
of contempt are Gommon to other countries, 
particularly in the Commonwealth, and there- 
fora many judgments from other parts o£ 
the Commonwealth are found here for refer. 
ence by lawyers aud newspaper editors 
every where. R.S.B. 


mę 0 


OUTLINES OF MUHAMMADAN LAW 
By Asaf A. A. Fyzee. Fourth Edition.. 
1974. Oxford University Press, 2/11 
Ansari Road, Daryaganj, Delhi.é. 
Pp. xix & 519. Price Rs. 32/-. 

The fourth edition of this standard text 
book of Muhammadan Jaw, first published im 
1949, has now been extensively revised upte 
the end of 1970, but Pakistan cases from 
1961 to 1870 have not been ineluded as they: 
are not available af present. The appearance 
of a new edition of Tyabji on Muslim Law 
since the publication of the last edition of 
the book under review hag necessitated a 
large number of alterations in the references. 
A companion to this volume, Oases on the 
Muhammadan Law of [India and Pakistan 
(Olarendon Press, Oxford, 1965) gives in a 
handy form all the important Gases necesaary 
for the student, 


2. After a detailed and interesting introduc- 
tion to the study of Muhammadan Law. the 
book deals with the application and inter. 
pretations of Muhammadan Law, Marriage, 
dower, dissolution of marriage, parentage and 
legitimacy, guardianship and maintenance. 
Other chapters deal with gifts made in death- 
illness, the administration of estates, the Sun- 
nite law of inheritance, and the Shiite law og 
inheritance. The Appendices include the Mus- 
lim Personal Law (Shariat) Application Act, 
the Disiolution of Muslim Marriages Act 1939. 
Agreement for dissolution of marriage, Speciak 
Marriage Act 1954, the Pakistan Ordinance of 
1961 on Marriage and Family Laws, proces-. 
gions and other miscellaneous matters and 
bibliography. The Indices cover Gases, names. 
and terms, and subjects; there are algo tables: 
and diagrama of Koranic heirs and the Git 
ferent laws of inheritance. 
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3. Judicial decisions made betwaen 1964 
end 1971 are cited to illustrate modifications 
in Islamic Law which have taken place ag a 
result of the changing environment, Citations 
have been reduced to the minimum, only the 
most important deaisions having been referred 
to. Where a clear and positive rule of law has 
been correctly stated by a standard work, care 
has been taken not to overload the footnotes 
and add additional cases, 


4. The present author has more than ade- 
quately met the need felt by students and 
teachers for a brief and systematic text book 
on Muhammadan. Law ag administered in 
India. Standard works like Amir Ali, Tyabji, 
and Mulla are intended rather for the lawyer 
and the judge. But the treatment in the pre. 
sent volume is elementary and not historical, 
only the first principles of the law in India 
being discussed, with the needa of the Univer. 
sity student always in view. It may also be 
useful to the practising lawyer as a “refresher”. 
The author has kept before himself some ex- 
cellent models, and, in writing this book, has 
tried to be briaf, lucid and presise. 

R., 8.8. 


See HE 


INTERNATIONAL COMMERCIAL AR- 
BITRATION— By A. E. Karmali, B.A. 
fHons.), LL.B, Advocate. High Court. 
1974. Tripathi, Bombay. Pp. xvi & 408, 
Price, Rs, 55/-. 

With the large scale increase in trade and 
commerce between the different countries of 
the world, commercial arbitration asa medium 
of settlement of disputes arising in inter. 
national trade transactions is being increasing. 
iy resorted to. There has been considerable 
progress in the law and practice of inter. 
national commercial arbitration. Several ia- 
ternational conferences have signed inter. 
netional conventions on commercial arbitration 
and, in particular, relating to the recognition 
and enforcement of foreign commercial 
awards. The International Law Association at 
its 56th Conference held in New Delhi recent. 
ly also deliberated on international commer- 
gial arbitration to settle trade disputes. Subse. 
quently, the fifth International Arbitration 
Congress, held at the same place, discussed 
the central theme of ‘Developing Effective In- 
ternational Commercial Arbitration”. 

2. Material on international commercial 
arbitration lies scattered. No ona seems t) 
have attempted fo deal with the subject in 
India or to deal with it from the point of view 


of the lawin India. The present work deals 


with the subject on the basis of the funda. 
mental principles of the law of international 
commercial arbitration, espedially in the light 
of the relevant’ Indian statutes, The author 
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deals with the salient features of the Indian 
Arbitration Act 1940 and the English Arbitra. 
tion Act 1950. The Indian Act is essentially 
based onthe English Arbitration Act 1934, 
and therefore the judgments of the English 
courte and ths principles enunciated therein 
will be of assistance in the interpretation of 
the Indian Act. The kook also contains a col. 
lection of the comparative material on inter. 
national commercial arbitration statutorily 
enforced in U.S. A., U. 5.8. R., France and 
other countries. It reproduces the original 
texts, protocols and decrees such as European 
Convention on International Oommercial Arbi. 
tration 1961 and Draft Haropean Convention 
providing @ uniform law of arbitration. 


3. There are five Parts in the book, viz. 
law of international commercial arbitration, 
law of enforcement of foreign awards, Indian 
and English Arbitration Acts, text of conven- 
tions, protocols and decrees, and finally, rules 
of international arbitration, arbitration service 
agreements, and model contracting form; the 
volume carries a table of cases and index. 


4%, The U. N. recognised the need to study 
the different laws of the various Gountries of 
the world in regard to matters of commerce and 
trada and to suggest uniform trade laws for 
the smooth flow and development of commer. 
cial activities between the different countries. 
In 1966 it established the Oomm'ssion of tha 
United Nations on International Trade Law. 
An important field on which it concentrates is 
international commercial arbitration for the 
resolution of international trade disputes 
through arbitration. R.5.8. 
PRINCIPLES AND PRACTICE RE. 

LATING TO PUNISHMENTS AND 

DISCIPLINARY ACTIONS IN PRI. 

VATE INDUSTRIES—By V. P. Arya, 

B.Sc, LL.B, F.C I.S. 6th Revised and 

Enlarged Edition, 1974. Oxford and 

1B Publishing Co., 66, Janpath, New 

Delhi. Pp. 73. Price Rs. 25/-. 

With the emergence of modern concepts of 
social justice, it was seen that the ordinary 
law of master and servant offered no secarity 
of service to the servant and that the common 
law right of an employer to dismiss or dis- 
charge bis workmen had to be limited to 
several restrictions go a8 fo avoid hardships 
and unfairness to workmen, In the present 
edition of this practical guide to questions of 
disciplinary action, the text has been thoroughly 
revised, the references tə cases brought upto- 
date, and several portions of the book have 
been completely rewritten. 

2. A further treatment hag keen given to 
‘discharge simpliciter’, discus3ing gome impor- 
tant forms and cases. The altered nature and 
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scope of the jurisdiction of industrial tribu. 
nals in dealing with cases of dismissal or 
discharge (subsequent to the insertion of 
8. 11A in the Industrial Disputea Act 1947 in 
December 1971) has been thoroughly discussed 
in ths light of recent Supreme Court deci- 
sions. Among the new topics added is a dis. 
cussion of the jurisdiction of Civil Oourts in 
cazes of dismis3al and discharge. There are 
four chapters dealing with punishments, dis. 
Ciplinary actions, miscellaneous topics, and 
model forms of notices. 


8. It seems there ia little or no provision in 
any statute relating to industrial law in India 
prescribing the correct procedure on this 
subjecs. In recent years, however there has 
been a gradual emergence of a body of prin- 
Ciples, as a result of the discussions of the 
labour and industrial triounals. They indi- 
cate the formalities to be observed and the 
correct procedure to be followed by the 
management in such cases, The present book 
has made an attempt to explain theg? prin. 
Giples in simple and non.-teshnical language, 
and to clearify their application by citing illus- 
trative examples and by referring to as many 
illustrative cases as possible. 


4, This book explains what an employer 
should do when, in courts and tribunals, he 
has to faca problems of dismissal, discharge, 
fine and suspensioa. Tha chapter giving the 
drafts of various notices that may be necessary 
during the courae of the enq»iry should be 
partie ularly useful. R.S.S. 


a 


LAW RELATING TO THE PAY- 
MENT OF WAGES ACT—By B.K. 
“Makherjee, Advocate. 2nd Edition, 1974. 
Eastern Law House, Calcutta. Pp. xx 
& 236. Price, Rs. 28/-. 


The publication under review contains a 
case.noted commentary on the Payment of 
Wages Act 1936. Payment of Wages (Proce. 
dure) Rules, 1938, Payment of Wages; (Pro- 
cedure’ Applicaticn to S3heduled Employment 
Rules 1942, Payment of Wages (Daductions 
for National Dafence Fund and Defence 
Savings) Rules 1963, Payment of Wages 
Railways, Mines, and West Bengal Rules. The 
Act regulates the payment of Wages to certain 
Gla:s3s of workers employed in industry. It 
guarantees payment of wages in time and 
without any deductions, except those autho- 
rised ponder the Act, and creates a special 
machinery for its expeditious recovery. Whe- 
ther the worker has a right to a ‘living wage’ 
or ‘fair wage’, the Act statutorily guarantees 
the regular payment of at least the ' agreed 
wage”. 

2. The book before us presents in & skort 
and simpla form the salient features of the 
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Act, with its 26 sections, and deals with vari- 
ous topics arising from the provisions of the 
Act in a systematic way. All up to date Oen- 
tral Amendments have been incorporated in 
the text. The State Amendments are separa. 
tely indicated in Part II of the Book. The 
Appendices, in Part IIL, contain the Central 
Rules and Notifications. 


3. The decisions of the Supreme Court and 
the High Courts have been critically analysed 
and the -principles embodied therein are 
thoroughly diajuased. Here readers will find 
some of the leading cases, with an indication 
of new angles in the development of lew and 
its applicability. Since the publication of the 
firat edition of the book in 1966, considerable 
changes and modifications have been brought 
aboutin the law and its application by a 
number of important decisions of the High 
Courts and the Supreme Court These changes 
and modifications have been incorporated in 
this elition and additional thought- provoking 
comments are made, and doubts and difficul- 
tiee stemming from latest judicial decisions 
are explained. 


4. The refereaces made in the book are 
such as to help one to understand the exact 
scopa and meaning of the various provisions 
of the Act. The book should be of considera. 
ble asaistance to practising lawyers, manage 
ment executives, students of law, trade anion 
workers, and the officers responsible for the 
enforcement of the Ast. The book Garrie3 an 
index and a table of cases. 

R.S.S. 


COMMENTARIES ON THE PAY. 
MENT OF GRATUITY ACT 1972— 
By Kirpa Dayal Srivastava, Advocate, 
Eastern Book Company, 34, Lalbagh, 
Lucknow. Pp. xi & 494. Price, Rs 40. 


In prasent.day industrial law gratuity is o 
form of retirement benefit normally available 
to an emplosee as of right after a long and 
continuous service, whether the retirement is 
the result of euperannuation, physical dis- 
ability or otherwise. The Supreme Covrt has 
exhaustively laid down the principles for 
grant of gratuity, subject to the paying capa. 
city of the industry. There bas however been 
& great deal of disparity in the various State 
schemas formed for ths payment of gratuity, 
and Central legislation was fond imp2rative 
for evolving a uniform policy. The Payment 
of Gratuity Act 1974 is the result. 


2. There are 15 Sections in the Act, and the 
Commentary on each of them as weil as the 
preamble is preceded by a useful synopsis. 
The preamble, after an introdustion, gives the 
views of the Supreme Court (prior to the Ast), 


w% 
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the National Commission on Labcur on Social 
Security, important provisions of the Consti- 
tution of India vis a-vie industrial law, main 
features of the Act, and the remedies available 
to the parties like appeal, penalties, and writs. 


3. The Act provides for the payment of 
gratuity to employees drawing wages upto 
one thousand rupees a month and working in 
factories, establishments, plantations, shops 
and mines. Employees who have worked for 
not fess than five years will be eligible for 
the gratuity amount, which shall be at the 
rate of 15 days’ wages per year of service, 
based on the wage3 last drawn, ' wages” being 
taken to mean all emoluments earned snd 
include dearnesa allowance. The maximum 
gratuity payable should not in any case exceed 
twenty months’ wages. The administration of 
the Act is entrusted to the Central Govern- 
ment in relation to establishments under their 
control, railway companies, mines, major 
ports and oil fields and establishments having 
departments or branches in mere than one 
State; in relation to other establishments tke 
State Governments will take charge, 


4. The present book contains parallel cage 
law on allied enactments and exhaustive notes 
on mattera of importance. The book has been 
made as useful as possible. It carries a table 
of cases and subject index. R.S.S. 
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HOW TO COMBAT INCOME TAX 
RAIDS, SEARCHES ANDSEIZURES 
By Ram Nivas Lakhctia M. Com, 
Advacate and Tax Consultant (formerly 
Senior Jncome Tax Officer). 2rd Edi- 
tion, 1974. Asha Publishing House, 1A 
Love Lock Place, Calcutta-19, Pp. xviii 
& 163. Price. Rs. 28/-. 


The Government have keen concentratirg 
their efforts on unearthing black money and 
stopping tax evasion. The application of MISA 
to the alleged smugglers and the intensifica. 
tion of raids leading to searches and seizures 
of unaccounted money under the Ircome Tax 
Act are among the steps taken by Govern. 
ment. The power of search and setzurea is a 
potent instrument in the hands of the Ircome 
Tex Department for exposing cirect evidence 
about tax evasion and the existence of black 
money. In the book before us the suthor bas 
made an attempt to explain the provisions of 
law relating to searches and seizures under 
the Income Tax Act and Rules and also the 
relevant provisions of the Criminal Procedure 
Code. It should be possible to escape becoming 
the victim of such Income Tax raids by follow- 
ing the measures outlined and suggestions 
mada in this book. 

2. What shonld one do to prevent an 
Income Tax raid, search or seizure? When 
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why and by whom are thess raids to be con- 
ducted? What is the procedure to be followed 
after the gearch or seizure? What are the 
remedies available? What is the procedure for 
the application and release of retained acsets? 
How to avoid or deal with harassment, penalty 
proceedings, and prosecution, when searches 
and seizures are made? These are the titles 
of the chapters in the book, which iscludes 
also ancillary protisions regarding summons 
and xrotices snd practical problems raised by 
these Income Tax raida. 


3. Among the Appendices in the book are 
relevant extracts from the Income Tax Act 
1961, relevant extracts from the Income Tax 
Rules 1962, Wanchoo Commit'ee Report, 
Taxation Laws (Amendment) Bill 1973, and 
Code of Criminal Preeedure. The book will 
be useful to income.tax and wealth tax 
assesses, present and prosrective. It will be 
of considerable assistance to companies, ehar- 
tered Accountan:s, Jncome.tax lawyers and 
other consultants, as well as the Income Tax 
Officers themselves. 


4 There is a subject index and index of 
cases in the book, R 5.8. 


HOW TO SAVE MONEY ON 
WEALTH TAX By Ram Nivas 
Lakhotia, M. A, LL. B., Advocate 
ana Tax Consultant. 2nd Edition 1974. 
Asha Publishing House, Calcutta. 
Pp. xix & 204. Price Rs. 35/-. i 


Here is & book written in a simple language 
and explaining how to save money on, or 
rather, minimise the incidenca of, the, Wealth 
Tax. The book explains everything about the 
recent changes in the Wealth Tax struatrre 
ag well as the exemptions and deduations 
permissible. in other words, this is an useful 
guide to tax planning in India, 

2. What is the Wealth Tax? Who are liable 
to pay ii? What are the exemption limitt? 
What is the significance of the valuation date? 
What is the net wealth? These and other 
important queries are answered in the first 
two chapters. The book ex; lains how to caim 
maximum exemption and plan investments 
fo minimise the burden of the Wealth Tax, 
and how to obtain full deduction in com; ut. 
ing net wealth and how to get exemption 
regarding foreign assets. The transfer of assets 
to spoure and minor children, tho basic 
principles of valuation of assets, the filing of 
Wealih Tax return, payment and refund, and 
penalties, are dealt with. 

3. Is prosecution necessary? How to file 
appeals and obtain redress against harsh 
arsesement, and how to calculate Wealth Tax 
are correct'y explained. Some practical pro. 


'blems and illustrations regarding the correct 
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eamputation of net wealth and the shape of 


things to come as a result of the Taxation . 


Laws (Amendment) Bill 1973 are discussed. 


4%, That a-tax payer has a right to plan his 
affairs in such a way aq fo attract the mini- 
mum amount of taxation is readily admitted, 
and it does not involye any moral lapse, as ia 
granted by Judges and jurists everywhere. An 
intelligent reading of the Wealth Tax provi. 
sions should considerably reduce the aszessee’s 
liability. This calls for a study of the provi. 
gions dealing with the exemptions, deductions, 
allowances and other tax reliefs discussed in 
this book, The suggestions and warnings in it 
are based on the Wealth Tax Act°1957 and 
the Wealth Tax Rules 1957, brought up to 
date by the incorporation of the Finance Act 
1974 and the Direct Taxes (Amendment) Act 
1974. The book, which includes a table of 
eases, should be of practical help to everybody 
soncerned. 8.5.8. 


“REMEDIES OF ENGLISH LAW” by 
F. H. Lawson. Published by Penguin 
Education Law Society under General 
Editors : O. Kahn-Freund and K. W. 
Wedderburn Penguin Bsoks Ltd. 
Harmondsworth Middlesex. Pages 365. 


It is a book on "what a person can obtain” 
in English law if his rights have been infring. 
ed. Never had this question teen asked before 
in a c)mprehensive and systematic way. Pro- 
fessor Lawson has tried to answer it from a 
completely new perspective. The approach is 
new. It tells what law does and what it fails 
to do in daily lives of paoplo. [tig not a sys- 
tematic treatise on substantive rights and 
duties. Neither is it a treatise on procedare. Lt 
is a task whish connects ssemingly disparate 
elements of many branches of the law, gən- 





OBITUARY 
The late Mr. B. K, RAMACHAR 


We regret to report that Mr, B. K. Ramachar, one of the Directors of our 
Company passed away on 4th April 1975 at the age of 75. He was well known in 
insurance circles in Nagpur having retired as Regional Manager of the Life Insurance 
Corporation of India after a distinguished career in the insurance field, 


The late Mr. Ramachar took an active interest in various social activities in 
Nagpur and was a popular figure in the public life of the city. He wag also President 


of the Flying Club of Nagpur. 


In hig death the A. I. R. hag lost a sincere friend and a wise counsellor whose 
guidance and advica were very valuable to the Company. We offer our sincere 
condolences to the members of the bereaved family. 


May his soul rest in peace! 
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tract and property, tort and crime, procedure 
and public law, to answer one fundamental 
qaestion, what are the methods and types of 
satisfaction for infringed rights which English 
Law provides in its arsenal of remedies? What 
i4 the scope of permitted self-help in modern 
society? In what ways does the law provide 
for compensation for pecuniary loss, for satis- 
faction of debts, for satisfaction of a claim to 
have possession of land or specific thing? What 
does the criminal law do to help a person 
deprived by another of enjoyment of his 
rights, what remedies does lojal government 
provide to the citizen aggrieved by the con. 
duct of his neighbours? 


The topic is spread over into seven parts, 
Part one deals with self-help, Part two deals 
with money remedies which includes types of 
money: judgmente, damages, restitution, money 
reməĉies in rem and discretionary monetary 
awards. Pari Three covers prohibitory orders, 
mandatory injunctions, specific recovery speci. 
fic restitution specific substitution and positive 
orders which include specific performance with 
compensation, land, specifies performance with 
compensition, obligation to ‘'do,” — disaussion 
of the cage of Beswick v. Beswick, (1968) A.O. 
58 and mandamus, Part Four deals with non. 
coercive remedies such a3 declaratory judg. 
ments and constitutional remedies. Fifth paré 
comprises administration of criminal justice 
and administrative remedies. Part Six deals 
with company law. Part Seven is devoted to 
limi‘ation of actions. It is the comprehensive. 
ness of his vision, - his ability’ to see differen 
institutions in the contextof practical personal 
and social needs which has enabled the Jearned 
author to produce a book which will be of per. 
manent value fo students and teachers, and 
practitioners in and out of Gouri. R.G.D. 


A. I Re 
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consideration before this Court in Maha- 
rane Mill’s case, 1959 Supp (2) SCR 547 = 
(ATR 1959 SC 881) (Supra). The appel- 
lant therein (hereinafter called the Mills) 
was assessed to income-tax for the assess- 
ment year 1953-54 and by an order of 
June 30, 1955. the I.-T.O. allowed de- 
preciation under Section 10 (2) (vi) of the 
Act in the amount of Rs. 3,48,105/-. On 
August 8, 1955, the Mills made an appli- 
cation before the I.-T. O. for rectification 
of the order under Section 35 of the Act 
pointing’ out certain mistakes in calcula- 
tions of the depreciation amount. The 
Income-tax Officer by his order. dated 
February 27. 1956, corrected the “written 
down value” of the different properties of 
the Mills and determined the total allow- 
able depreciation to be Rs. 1,94,074/-. The 
Mills challenged this order of rectification 
on several grounds two of them, which 
are material for our purpose. were: (a) 
that the provision of Section 35 under 
which the Income-tax Officer had acted, 
was not meant for the purpose of making 
corrections in written down values, the 
correct provision being Section 34 which 
specifically refers to excessive deprecia~ 
tion. and (b) that, in anv case, he had 
exceeded his jurisdiction under Section 35 
in calculating the depreciation on the 
written down value of the buildings and 
machinery of the appellant acting suo 
motu and that he could correct only those 
mistakes which had been pointed out by 
the Mills. The argument was that re- 
calculation is not rectifying a mistake 
which is apparent from the record, ‘This 
Court negatived these contentions with 
this observation : 


“The words used in the section are 
“apparent from the record” and the re- 
cord does not mean only the order of as- 
sessment but it comprises all proceedings 
on which the assessment order ig based 
and the Income-tax Officer is entitled for 
the purpose of exercising his jurisdiction 
under Section 35 to look into the whole 
evidence and the law applicable to ascer- 
tain whether. there was an error. If he 
doubts the Written Down Value of the 
previous year it is open to him to check 
up the previous calculations and if 
he finds any mistake it is open to him to 
make fresh calculations in accordance 
with the law applicable including the 
rules made thereunder.” 


14, This Court then noticed Ven- 
katachalam’s case, 1959 SCR 703 = (AIR 
1958 SC 875) and Khem Chand’s case. -6 
ITR 414 = 65 Ind App 236 = (AIR 1938 
PC 175) (supra) in support of the view 
taken by it. Counsel for the then appel- 
lant sought to distinguish those cases on 
the ground that the record there consider- 
ed was the assessment record of that vear 
and the Income-tax Officer did not have 
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ference, 


to go to the records of the previous year. 
Thig argument was repelled in these 
terms: 


“That is a distinction without a dif- 
If, for instance, the Income-tax 
Officer had found that in the assessment ` 
year 1952-53 there was an apparent arith- 
metical mistake in the account of the 
Written Down Value of the properties 
which resulted in a corresponding mistake 
In the assessment of the vear in contro- 
versy could he not take the corrected 
figure for the purposes of the assessment 
and could it be said that the mistake was 
not apparent from the record. A fortiori 
if he discovered that the very basis of the 
different assessments was erroneous be- 
Cause of an initial mistake in determining 
the Written Down Value could it be said 
that this would not be a mistake apparent 
from the record, And if in order to de- 
termine the correct Written Down Value 
the Income-tax Officer makes correct cal- 
culations, can it be said that that is not 
rectifying a mistake apparent from the 
record but de hors it.” 


15, The observations of this Courf, 
quoted above, fully apply to the facts of 
the case in hand, It will bear repetition 
that the closing stock for the assessment 
year 1959-60 as entered in the books of 
the assessee, was Rs. 5.89,439/-, and as 
found by the Income-tax Officer was 
Rs, 8,04,121/-. Since the closing stock of 
one assessment year furnishes the figure 
of the opening stock for the succeeding 
year, it follows that the record showing 
the closing stock of assessment vear 
1959-60 formed a part of the evidence re- 
levant to the assessment for the assess- 
ment year 1960-61. Thus to the extent 
of ascertaining the closing and opening 
stock positions, the two assessments tele- 
scoped into each other, -Indeed. it was 
on this basis that the Appellate Assistant 
Commissioner had by his decision dated 
30-6-1965 allowed the assessee’s appeal 
regarding A. Y. 1960-61. The Tribunal’s 
finding, that the value of the closing 
stock for A. Y. 1959-60 should be Rupees 
5,89,439/-, had completely replaced the 
Income-tax Officer’s finding in regard to 
that fact with effect from the date of the 
Income-tax Officer’s order relatins to 
A, Y. 1959-60. If the L-T, O's, finding 
with regard to the closing stock for A. Y. 
1959-60 was relevant to any part of the 
“record of appeal’, the Tribunal’s deci- 
sion which superseded that finding. was 
equally so within the contemplation of 
Section 35 of the Act. It cannot be gain- 
said that the mistake in regard to the 
opening stock for A. Y. 1960-61 being 
Rs. 8,04,121/-, was quite apparent when 
the Appellate Assistant Commissioner 
undertook to rectify his appellate order 
dated 30-6-1965. the correct figure of 
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valuation finally determined by the Tri- 
bunal being Rs. 5,89.439/-. Thus consider- 
ed, it ig clear that for the purpose of as~ 
Certaining the true stock position the re- 
cord of the assessment for A. Y., 1959-60, 
including the Tribunal’s decision, was not 
extraneous or irrelevant to the record of 
the appeal and could legitimately be look- 
ed into for the purpose of correcting the 
mistake by the Appellate Assistant Com- 
missioner, 

16, Thus the first contention of 
the appellant stands overruled. 


17. The second point canvassed by 
Shri Desai is well-nigh covered by the 
ratio of the Privy Council decision in 
Khem Chand’s case. 6 ITR 414 = 65 Ind 
App 236 = (AIR 1938 PC 175) (supra). 
The assessee in that case did not produce 
his account books and the Income-tax 
Officer made an assessment on the ‘best- 
judgment basis’, On the application of 
the assessee, however, he allowed regis- 
tration of the assessee-firm on January 17, 
1927. As it was a registered firm, he did 
not in the assessment order made under 
Section 23 (4) on the same day. assess 
any super tax, The Commissioner of In- 
come-tax in exercise of his powers under 
Section 33 of the Act. called for the re- 
cord, cancelled the registration on Janu- 
ary 28, 1927, and directed the L-T. O. to 
take necessary consequential action. The 
result was that by an order, dated Mav 4, 
1929. the assessee was assessed to super 
tax, Three days later, a demand notice 
was issued, On these facts, delivering the 
opinion of the Judicial Committee, Lord 
Romer made these pertinent observations 
in regard to the applicability of S. 35: 


“in their Lordships’ opinion. the case 
clearly would have fallen within the pro- 
visions of Section 35 had the Income-tax 
Officer exercised his powers under the 
section within one year from the date on 
which the earlier demand was served 
upon the respondents. For, looking at the 
record of the assessments made upon 
them as jit stood after the cancellation of 
the respondent’s registration — and the 
order affecting the cancellation would 
have formed part of that record — it 
would be apparent that a mistake had 
been made in stating that no super tax 
was leviable.” 


18. From the quotes above. it is 
evident that the Judicial Committee con- 
sidered the order of the Commissioner 
cancelling the registration of the asses- 
see’s firm — although passed about 11 
days after the original assessment — to 
have formed part of the record of that as« 
sessment, for the purpose of rectifying 
the mistake as a mistake apparent from 
the record of the case, On parity of rea- 
soning, in the instant case, the finding of 
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the Tribunal as to the valuation of the 
stock, although recorded subsequently to 
the appellate decision of the Appellate 
Assistant Commissioner, could be taken 
as forming part of the record of appeal 
and taken into account for the purpose of 
correcting the mistake, under Section 35, 
@s to the value of the opening stock for 
A, Y, 1960-61, apparent from that record. 


19. We do not want to overburden 
this judgment bv a discussion of Gana- 
patho Subraya Hegde’s case, 84 ITR 523 
= (1972 Tax LR 2516) (Mys) (supra) cited 
by Shri Desai. Suffice it to say that this 
was a case under Section 37 of the Mysore 
Agricultural Income-tax Act, 1957. The 
notice for rectification issued in that case 
and the orders of the authority were 
found to be defective inasmuch as they 
did not state that there was any mistake 
apparent on the record of the assessment 
proceedings for the previous three vears 
in question, Maharana Mills’ case, 1959 
Supp (2) SCR 547 = (AIR 1959 SC 881) 
and Khemchand’s case, 6 ITR 414 = 65 
Ind App 236 = (AIR 1938 PC 175) (supra) 
were not noticed by the High Court in 
that case. 


20. Lastly. Shri Desai urged that 
we should not lose sight of the startling 
results which might flow from a liberal 
interpretation of Section 35. It is ap- 
prehended that if the phrase “record of 
the appeal” is widely interpreted so as 
to cover the records of all collateral pro- 
ceedings and subsequent events, it would 
leave the door wide open to endless 
harassment of assessees; the income-tax 
authorities would under the guise of cor- 
recting mistakes, lightly reopen assess- 
ments long past and closed. and thus in- 
troduce an element of disconcerting in- 
stability in the administration of the Act. 


21, In our opinion, there is no 
room for any such apprehension. It must 
be remembered that a decision is a prece- 
dent on its own facts, Each case presents 
its own features, The income-tax autho- 
rities and Tribunals are supposed to applv 
the ratio of a decision, to the facts of 
particular cases with due care and dis- 
cernment, bearing in mind the restricted 
scope of their jurisdiction under S. 35 and 
the object for which it is conferred. 


22, The appeal fails and is dis- 
missed with costs, 


Appeal dismissed. 
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AIR 1975 SUPREME COURT 915 
(Erom: Bombay)* 
Y., V. GHANDRACHUD, R. S. SARKA- 
RTA AND A. C. GUPTA, JJ. 
Ramchandra Keshav Adke (Dead) by 
Lrs.. Appellants v. Govind Joti Chavare 
and others, Respondents. 


Civil Appeals Nos. 58 and 810 of 


1968, D/- 4-3-1975. 

(A) Bombay Tenancy and Agricultu- 
ral Lands Act (67 of 1948) (as amended in 
1952), S. 5 (3) (b) — Bombay Tenancy & 
Agricultural Lands Rules (1956), Rule 2-A 
—- Surrender by tenant — Requirements 
— Provisions are mandatory and not di- 
rectory — Non-compliance — Effect — 
Verification — Non-recording of satisfac- 
tion by authority — Surrender vitiated. 


A combined reading of S. 5 (3) (b) 
with R. 2-A which prescribes the man- 
ner of verification of a surrender shows 
that a surrender of tenancy by a tenant 
in order to be valid amd effective must 
fulfil the following requirements: (1) It 
must be in writing. (2) It must be verifi- 
ed before the Mamlatdar. (8) While mak-~ 
ing such verification the Mamlatdar must 
satisfy himself in regard to two things, 
namely, (a) that the tenant understands 
the nature and consequences of the sur- 
render, and (b) that it is voluntary. (4) 
The Mamlatdar must endorse his finding 
as to such satisfaction upon the docu- 
ment of surrender. (Para 12) 

The imperative language, the bene~ 
ficent purpose and importance of S. 5 (3) 
(b) and R, 2-A for efficacious implemen- 
tation of the general scheme of the Act 
all unerringly lead to the conclusion that 
those provisions were intended to be 
mandatory and mot directory. (Para 20) 

The requirement as to the recording 
of its satisfaction by the authority in the 
manner prescribed by the Rule, is the 
substance of the matter and not an empty 
formality. In the absence of the requisite 
endorsement, therefore, it cannot be said 
that there has been even a substantial 
compliance with the statutory require- 
ments. (Para 22) 


Failure to comply with the manda~ 
tory provisions as to verification of the 
surrender vitiates the surrender and ren- 
ders if non est for the purpose of S. 5 
(3) (b). S. C. A. Nos. 695 and 696 of 1966, 
D/~ 5-10-1967 (Bom), Affirmed. 

(Para 25) 

(B) Interpretation of Statutes — In- 
tentions attributed to legislature — Im- 
ae or directory — Non-compliance 
— Effect. 


*(S, C. A. Nos, 695 and 696 of 1966. D/- 
5-10-1967—Bom). 
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No universal rule cam be laid down 
as to whether mandatory enactments 
shall be considered directory only or 
obligatory with an implied nullification 
for disobedience. It is the duty of Courts 
of Justice to try to get at the real inten- 
tion of the legislature by carefully at- - 
tending to the whole scope. (1861) 30 LJ 
Ch 379. Craies on Statute Law 7th Edn. 
P. 262, Ref. (Para 14) 


Where a power is given to do a cer- 
tain thing im a certain way, the thing 
must be done in that way or not at all 
and other methods of performance are 
necessarily forbidden. This rule squarely 
applies where the whole aim and object 
of the legislature would be plainly de- 
feated if the command to do the thing in 
a particular manner did not imply a pro- 
hibition to do it in any other. (1875) 1 
Ch D 426; AIR 1936 PC 253 (2); ATR 1954 
SC 322; ATR 1961 SC 1527 and Maxwell 
on Interpretation of Statutes, 11th Edn., 
Pp, 362-363, Rel. on. (Para 25) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1527 = 1962 SCR 662 = 

1961 (2) Cri LJ 705 25 
AIR 1954 SC 322 = 1954 SCR 1098 = 

1954 Cri LJ 910 25 
AIR 1936 PC 253 (2) = 63 Ind App 372 = 

37 Cri LJ 897 25 
(1875) 1 Ch D 426 =. 45 LJ Ch 373 25 
(1861) 30 LJ Ch 379 = (1860) 2 DF & J 

502 14 

Mr. S. T. Desai, Sr. Advocate (Mr, 
B. R. Agarwala & M/s. Gagrat & Co., Ad- 
vocates, with him), for Appellants: M/s. 
K. Rajendra Choudhury & P. €. Kapur, 
Advocates, for Respondents. 
7 Judgment of the Court was delivered 

y: 


SARKARIA, J.:— These appeals by 
special leave are directed against the 
common judgment, dated 5-10-1967, of 
the High Court of Bombay dismissing 
two Writ Petitions filed by the appel- 
lants to impugn the orders of Maharash- 
tra Revenue Tribunal. The material facts 
are these: 

2. On September 8, 1953, the pre- 
decessor of appellants 1 and 2 (herein- 
after called the landlords) made an ap- 
plication to the Mamlatdar of Miraj, that 
the tenant (respondent No. 1) was willing 
to surrender his tenancy in the agricul- 
tural land, bearing Survey No. 102/2, ad- 
measuring 8 acres and 22 gunthas, situ- 
ated at village Haripur, Taluka Mirai, 
District Sangli in the State of Maharash~ 
tra. The landlord prayed that the sur- 
render in his favour should be verified 
under Section 5 (3) of the Bombay Ten- 
ancy Act 67 of 1948. To this application 
the landlord annexed a letter of surren- 
der bearing the thumb-impression of the 
tenant. The Mamlatdar did not verify the 
Surrender, or pass any final order in the 
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matter. The lanmdlord’s application how- 
ever came up before Shri Bhokare, the 
then Circle Officer of Miraj who after re- 
cording the statements of the tenant and 
the landlord, made this order on it. 

“The applicant and the tenant are 
present, The tenant Shri Chaware states 
that the suit land viz, S. No. 102/1 mea- 
suring 8-22 and assessed at Rs. 443-0 of 
Haripur belongs to the applicant and that 
he is cultivating the same as a protected 
tenant. He further adds that he does not 
want to cultivate the same any longer 
and so he is surrendering the possession 
willingly along with crops and also the 
right as pro-tenant. 

I, therefore, order that the posses- 
sion of the suit land should be handed 
over to the applicant with the crops and 
the right as pro-tenant should be deleted 
under Section 29 (i) (3) of the B.T. and 
A. L. Act 1948. 

Bhokare 


Haripur 
18-9-5393, (M. M. Bhokare) 


Circle Officer, Sangli.” 


3. Pursuant to the above order, a 
Panchnama was prepared by the Talati 
on November 20, 19538, in which it was 
stated that the possession of this tenancy 
land had been given to the landlord. The 
latter executed a Kabje-Pavti to the 
effect, that he had obtained the posses- 
sion. Mutation entry No. 431 was also 
made in this respect in the record of 
rights of the village and the name of the 
landlord was entered as kabzedar in 
actual possession. On April 23, 1959, the 
landlord sold this land to appellants 3 
and 4 and respondents 2 amd 3. 


4. On 9-11-1959, the tenant made 
an application against-the landlord and 
his transferees (Sherikars) to the Addi- 
tional Tenancy Aval Karkun, Miraj, pray- 
ing for a declaration that he was the 
tenant-in-possession of the land in dis- 
pute and further that the opponents be 
injuncted not to disturb his possession 
over the land. In the alternative, he pray- 
ed that if he was found to have lost pos- 
session, the same be restored to him. 
This application was opposed by the 
landlord and his transferees on two main 
grounds: (1) that the tenant had duly 
surrendered his tenancy in 1953 and he 
was not in possession thereafter, and (2) 
that his application was time-barred. 
Both these grounds found favour with 
the Tenancy Aval Karkun, and he dis- 
missed the tenant’s application by an 
order dated 22-11-1961. 

5. Aggrieved, the tenant filed Ten- 
ancy Appeal No. 292 of 1962 before the 
Special Deputy Collector, Sangli. The 
tenant preferred another appeal also, to 
the Deputy Collector against the order, 
dated 18-9-1953, of the Circle Officer, Mr. 
Bhokare, whereby the tenant’s name was 
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deleted from the record of rights. The 
Deputy Collector held that Shri Bhokare’s 
order was not an order passed by a Mam- 
latdar as required by the Tenancy Law, 
and consequently, it was without juris- 
diction and void. He further held that 
there was no verification of the surren- 
der application as required by law. He 
further found that, in fact, the tenant 
had never surrendered the tenancy, but 
had continued to be in possession till he 
was illegally dispossessed in 1959 and 
comsequently his application was within 
time. On these findings the Special De- 
puty Collector allowed both the appeals, 
and directed that the possession of the 
suit land be restored to the tenant. He 
also set aside the order of the Circle 
Officer regarding the mutation entry. 

6. Against the Deputy Collector’s 
decision, the landlord preferred two re- 
vision applications before the Maharash- 
tra Revenue Tribunal, The Tribunal dis- 
missed the revision applications and af- 
firmed the findings of the Deputy Col- 
lector. The landlords and their trams- 
ferees thereupon moved the High Court 
of Bombay by two writ petitions under 
Article 227 of the Constitution for im- 
pugning the revisional orders of the Tri- 
bunal. The High Court, as already stated, 


dismissed the petitions. Hence these 
appeals. 
7. The common question that falls 


to be. determined in these appeals is 
whether in the circumstances of this case, 
as alleged surrender by the tenant was 
valid? 


8. The Deputy Collector and the 
Tribunal have comcurrently answered 
this question in the negative on the 
three-fold ground: (i) That the so-called 
surrender was a sham transaction be- 
cause the tenant continued thereafter to 
be in possession and paid rent to the land- 
lord upto 1959; (ii): That Circle Officers 
were not empowered to dispose of ten- 
ancy cases and as such Shri Bhokare’s 
order, dated September 18, 1953, was 
without jurisdiction and (iii) That the 
surrender had not been verified as re- 
quired by law. 

9, The High Court upheld the 
finding on ground (i), the same being a 
finding of fact not shown to be errone- 
ous. It did not think it necessary to go 
into the second ground. Regarding the 
third ground, it held that the alleged sur- 
render was a nullity as there was mo 
compliance with the mandatory require- 
ments of Section 5 (3) of the Bombay 
Tenancy Act, 1953 read with Rule 2-A in 
regard to the verification of a surrender. 

10. Section 5 (3) (b) of the Act, 
at the material time, was as follows: 

"A tenant may terminate the ten- 
ancy at any time by surrendering his 
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interest as a tenant in favour of land- 
lord. Provided that such surrender shall 
be in writing and shall be verified before 
the Mamlatdar in the manner prescribed.” 


11. The manner of such verifica- 
tion has been prescribed by Rule 2-A, in 
these terms: 

“The Mamlatdar when verifying a 
surrender of a tenancy by a tenant in 
favour of the landlord under clause (b) 
of sub-section (3) of Section 5, shall 
satisfy himself, after such enquiry as he 
thinks fit, that the tenant understands 
the nature and consequences of the sur- 
render and also that it is voluntary, and 
shall endorse his findings in that behalf 
upon the document of surrender.” 


12. It will be seen from a com= 
bined reading of these provisions that a 
surrender of tenancy by a tenant in order 
to be valid and effective must fulfil these 
requirements: (1) It must be in writing. 
(2) It must be verified before the Mam- 
latdar. (3) While making such verification 


the Mamlatdar must satisfy himself in~ 


regard to two things, namely, (a) that the 
tenant understands the nature and con- 
sequences of the surrender, and (b) that 
it is voluntary. (4) The Mamlatdar must 
endorse his findings as to such satisfac- 
tion upon the document of surrender. 


13. (Mr. Desai, learned counsel 
for the appellants contends that the pro- 
visions of Rule 2-A. are directory and not 
mandatory; that in any case there has 
been a substantial compliance with the 
requirements of the relevant provisions 
of the Act and the Rule It is submitted 
that the deed of surrender executed by 
the tenant was presented along with the 
application of the landlord, to the Mam- 
latdar; that the Circle Officer exercising 
the powers of Aval Karkun, then made 
an enquiry and recorded the statements 
of the tenant and the landlord to ascer- 
tain whether the surrender had been in- 
telligently amd voluntarily made by the 
tenant, and that it was only after verify- 
ing the requisite facts, the Officer made 
the order directing delivery of possession 
to the landlord and deletion of the ten- 
ants name from the record of rights. It 
is argued that the mere fact that the Cir- 
cle Officer’s order or endorsement was 
strictly not in the form prescribed, would 
not invalidate the surrender, In this con- 
nection, the learned coumsel drew our 
attention to this sentence in the judg- 
ment of the Tribunal: “But there is no 
doubt that the above formalities were 
gone through before the Circle Officer.” 

14. ‘Thus, the first point to be 
considered is, whether the requirements 
of these provisions are mandatory or 
directory. “No universal rule”, said Lord 
Campbell, Liverpool Borough Bank v, 
Turner, (1861) 30 LJ Ch 379 at p. 380; 
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Craies on Statute Law, 7th Edn., p. 262 
“can be laid down as to whether manda- 
tory enactments shall be considered di- 
rectory only or obligatory with an im- 
plied nullification for disobedience. It is 
the duty of Courts of justice to try to 
get at the real intention of the legisla- 
ture by carefully attending to the whole 
scope.” Such intention of the legislature 
is therefore to be ascertained upon a re- 
view of the language, subject-matter and 
importance of the provision in relation to 
the general object intended to be secur- 
ed, the mischief, if amy, to be prevented 
ren the remedy to be promoted by the 


15. Prior to the enactment of the 
Bombay Tenancy Act, 1939, the laws gov- 
erning the relations between landlords 
and tenants in the State did not ensure 
equal status of contract or agreement to 
the contracting parties inasmuch as the 
tenants were in a much inferior position. 
The tenants had no security of tenure 
nor any protection against eviction or 
rack-renting. Bombay Act 29 of 1989 was 
the first measure enacted to remedy these 
evils and to improve the condition of 
tenamts of agricultural lands in the Pro- 
vince. 

16. The Bombay Act 67 of 1948 
registered an advance in the matter of 
ameliorating the lot of ryots. It marked 
a big step taken in the post-Indepen- 
denca era by the State Legislature to- 
wards implementation of the policy of 
agrarian reforms. Chapter II of the Act 
deals with tenancies in general. Sections 
5 and 15 are in this Chapter. Chapter II 
makes provision for special rights and 
privileges of tenants and allied matters. 
The provisions in these Chapters confer. 
on ‘protected tenante’ the right to pur- 
chase their holdings from their land- - 
lords, to prevent uneconomic cultivation 
and to create and encourage peasant pro- 
prietorship. 


17. Provision for ‘surrender’ of 
tenancy first appeared in a bald form, 
without any safeguards, in the Proviso 
to Section 5 (2) of the Act of 1948. That 
Proviso ran thus: 


“Provided that any tenancy may be 
terminated by a tenamt before the expiry 
of a period of ten years by surrendering 
ue interest as a tenant in favour of land- 
or hes 


18. In its unguarded form, the 
provision was inadequate and vulner- 
able, It was susceptible to abuse, Under 
its cloak, scheming landlords could 
Squeeze out tenants, or induce them by 
questionable means to leave the protec- 
tive umbrella of the Act. The Bombay 
(Amendment) Act 33 of 1952, which came 
into force on 12-1-1953, recast this pro- 
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vision and hedged round the surrender 
with effective safeguards. It substituted 
sub-section (3) (b) — as reproduced by 
us earlier in this judgment — for the 
old Proviso in Section 5, 

19, The language of Section 5 (3) 
(b) and Rule 2-A is absolute, explicit and 
peremptory, The words “Provided that” 
read with the words “shall be”, repeated- 
ly used in Section 5 (3) (b), make the 
termination of tenancy by surrender en= 
tirely subject to the imperative condi- 
tions laid down in the Proviso. This Pro- 
viso throws a benevolent ring of protec- 
tion around tenants. It is designed to 
protect a tenant on two fronts against 
two types of dangers — one against pos- 
sible coercion, undue influence and 
trickery proceeding from the landlord, 
and the other against the tenant’s own 
ignorance, improvidence and attitude of 
helpless self-resignation stemming from 
his weaker position in the tenant-land- 
dord relationship, 

20. Thus, the imperative langu= 
age, the beneficent purpose and import~ 
ance of these provisions for efficacious 
implementation of the general scheme of 
the Act all unerringly lead to the conclu~ 
sion that they were intended to be man~« 
datory. Neglect of any of these statutory 
requisites would be fatal. Disobedience of 
even one of these mandates would render 
the surrender invalid and ineffectual, 

21. Having seen that the require- 
ments of Section 5 (3) (b) and Rule 2-A 
are obligatory, and not directory, it re- 
mains to be considered whether these im~ 
peratives have been substantially com~ 
plied with in the manner prescribed, and 
if mot, what is the consequence of nom- 
compliance? 

22. The question of inherent juris- 
diction apart, all that the Circle Officer 
did in this case, was that he recorded the 
statements of the tenant and landlord 
and made the order which we have re- 
produced in full earlier in this judgment, 
Although in this order he referred to the 
tenant’s statement “that he does not 
want to cultivate the same amy longer 
and so he is surrendering the possession 
willingly along with crops and also the 
right as pro-tenant”’, he did not say a 
word that he was satisfied that the tenant 
had voluntarily made the surrender after 
understanding its nature and consequen~ 
ces, much less did he endorse his satis- 
faction om the tenant’s deed of surrender 
as required by Rule 2-A. Verification of 
the surrender implies that the authority 
was satisfied as to the statutory requi- 
sites after due enquiry. Such satisfaction 
of the authority was the essence of the 
whole thing. In other words, this re- 
quirement as to the recording of its satis- 
faction by the authority in the manner 


Ramchandra y. Govind (Sarkaria J.) 


A.LR. 


prescribed by the Rule, was the sub- 
stance of the matter and not an empty 
formality, In the absence of the requisite 
endorsement, therefore, it cannot be said 
that there has been even a substantial 
ae with the statutory require- | 
ments. 


23. Mr, Desai’s contention that 
the Tribunal had found that the Circle 
Officer had complied with all the forma- 
lities prescribed by law, does not appear 
to be correct. The sentence from which 
it is sought to be spelled out should not 
be torn from its context, Earlier in its 
judgment, the Tribunal had clearly said 
in concurrence with the Deputy Collec- 
tor, that the surrender had not been veri- 
fied as required by law. 


24. Next point to be considered 
is, what is the consequence of non-com- 
pliance with this mandatory procedure? 


25. A century ago, in Taylor v. 
Taylor, (1875) T Ch D 426 Jessel M. R. 
adopted the rule that where a power is 
given to do a certain thing in a certain 
way, the thing must be done in that way 
or not at all and that other methods of 
performance are necessarily forbidden. 
This rule has stood the test of time, It 
was applied by the Privy ‘Council, in 
Nazir Ahmed v. Emperor, 63 Ind App 372 
= (ATR 1936 PC 253 (2)) and later by this 
Court in several cases, Shiv Bahadur 
Singh v. State of V., P., (1954) SCR 1098 
= (ATR 1954 SC 322 = 1954 Cri LJ 910); 
Deep Chand v. State of Rajasthan, (1962) 
SCR 662 = (AIR 1961 SC 1527 = 1961 
{2 Cri LJ 705) to a Magistrate making a 
record under Sections 164 and 364 of the 
Code of Criminal Procedure, 1898. This 
rule squarely applies “where, indeed, the 
whole aim and object of the legislature 
would be plainly defeated if the com- 
mand to do the thing in a particular man- 
ner did not imply a prohibition to do it in 
any other. Maxwell’s Interpretation of 
Statutes, llth Edn, pp. 362-363.” 
The rule will be attracted with 
full force in the present case, be- 
cause mon-verification of the surrender in 
the requisite manner would frustrate the 
very purpose of this provision. Intention 
of the legislature to prohibit the verifica- 
tion of the surrender in a manner other 
than the ome prescribed, is implied in 
these provisions, Failure to comply with 
these mandatory provisions, therefore, 
had vitiated the surrender and rendered 
it non est for the purpose of S., 5 (3) (b). 


26. For these reasons, we affirm 
the judgment of the High Court and dis- 
miss the appeals with ome set of costs. 

Appeals dismissed. 
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Sadhu Roy, Petitioner v.. The 
State of West Bengal, Respondent. 

Writ Petn. No. 429 of 1974, D/- 
22-1-1975. 

(A) Constitution of India, Arti- 
cle 32 — Maintenance of Internal 
Security Act (1971), S. 3 — Detention 
after discharge in criminal case — 
Theft of railway property — Accused 
discharged because witnesses were 
afraid to give evidence in Court — 
Satisfaction of District Magistrate — 
Necessity of affidavit of the Officer. 


Although the circumstances of 


each case will ultimately demarcate 


the callous or colourable exercise of 
power from the activist or alert ap- 
plication of the executive’s mind in 
making the impugned order, some 
clear guidelines, though overlapping, 
help application of the law: 


1. The discharge or acquittal by 
a criminal court is not necessarily a 
bar to preventive detention on the 
same facts for ‘security’ purposes. 
But if such discharge or acquittal pro- 
ceeds on the footing that the charge 
is false or baseless preventive deten- 
tion on the same condemned facts 
may be vulnerable on the ground 
that the power under the Maintenance 
of Internal Security Act has been 
exercised in a mala fide or coloura- 
ble manner. 


2. The executive authority may 
act on subjective satisfaction and is 


immunised from judicial dissection of 
the sufficiency of the materials. 


3. The satisfaction, though at- 
tenuated by ‘subjectivity’ must he 
real and rational, not random divina- 
tion, must flow from an  advertence 
to relevant factors, not be a mock 
recital or mechanical chant of statuto- 
rily sanctified. phrases. 

4. The executive conclusion re- 
garding futuristic prejudicial activi- 
ties of the detenu and its nexus with 
his past conduct is acceptable but not 
invulnerable. The court can lift the 
verbal veil to discover the true face. 


5. One test to check upon the 
colourable nature or mindless mood 


of the alleged satisfaction of the au- 
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thority is to see if the articulated 
‘grounds’ are too groundless to induce 
credence in any reasonable man or 
too frivolous to be brushed aside as 
fictitious by a responsible instru- 
mentality. The court must see through 
mere sleights of mind played by the 
detaining authority. 


6. More concretely, if witnesses 
are frightened off by a desperate 
criminal, the court may discharge for 
deficient evidence but on being con- 
vinced (on police or other materials 
coming within his ken) that witnesses 
had been scared of testifyng, the 
District Magistrate may still invoke 
his preventive power to protect soci- 


ety. 


7. But if on a rational or fair 
consideration of the police version or 
probative circumstances he would or 
should necessarily have rejected it, 
the routinisation of the satisfaction, 
couched in correct diction, cannot 
carry conviction about its reality or 
fidelity, as against factitious termino- 
logical conformity. And on a charge 
of mala fides or misuse of power he- 
ing made, the court cen go behind 
the facade and reach at the factum. 
(Case law discussed.) (Pera 19) 


The petitioner’s identity and in- 
volvement must, in some manner, be 
brought home, sufficient for the sub- 
jective satisfaction of a responsible 
officer not merely for his hunch or 
intuition. This should be revealed to 
the court hearing the habeas corpus 
motion, in a proper return in the 
shape of an affidavit. While the de- 
tainer’s own oath is not always insis- 
ted on as the price for sustaining the 
order, subjective satisfaction, being a 
mental fact or state is best establish- 
ed by the author’s affidavit, not a 
stranger in the Secretariat familiar 
with papers, but the mind of the 
man who realised the imperativeness 
of the detention. This is not a forma- 
lity when the subject-matter is per- 
sonal liberty and the more ‘subjec- 
tive’ the executives operation the 
more sensitive is procedural insis- 
tence. (Para 12) 


In the case of non-cfficials, may 
be they are afraid te give evidence 
against dangerous characters for fear 
of their life but such an excuse or 
alibi is ordinarily unavailable where 
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the witnesses are para-police public 
servants. If the District Magistrate 
had sworn an affidavit that the iden- 
tity of the petitioner, as participant 
in the crime, was not known to the 
railway protection force and that 
other villagers made them out as the 
gang was decamping with the booty, 
something may be said for the plea. 
There is no such averment in the 
counter-affidavit and the bare ipse 
dixit of the Deputy Secretary in the 
Home Department that witnesses 
were afraid to depose is too implausi- 
ble and tenuous to be acceptable even 
for subjective satisfaction. (Para 14) 


There are two social implications 
of dropping prosecutions and resort- 
ing to substitutive detentions which 
deserve to be remembered. Where a 
grievous crime against the community 
has been committed, the culprit must 
be subjected to condign punishment 
so that the penal law may strike a 
stern blow where it should. Detention 
is a softer treatment than stringent 
sentence and there is no reason why 
a dangerous criminal should get 
away with it by enjoying an unfree 
but unpaid holiday. Secondly, if the 
man is innocent, the process of the 
law should give him a fair chance 
and that should not be scuttled by 
indiscriminate resort to easy but un- 
real orders of detention unbound by 
precise time. (Para 16) 


Cases Referred: Chronological Paras 


WP No. 428 of 1974, D/- 15-1-1975 

14 
AIR 1975 SC 393 = WP No. 453 re 

1974, D/- 4-12-1974 9, 

AIR 1974 SC 1336 = (1974) 4 Soc 
530 = 1974 Cri LJ 938 

AIR 1974 SC 2136 = 1974 Cri i 
1465=Cri A No. 156 of 1972, BI 
23-8-1974 

AIR 1974 SC 2120 = 1974 Cri = 
1394 9 

AIR 1974 SC 806 = 1974 Cri LJ 690 

9 

AIR 1966 SC 1140 = (1966) 3 SCR 
134=1966 Cri LJ 817 9, 15 

AIR 1964 SC 334={(1964) 4 SCR 921 
=1964 (1) Cri LJ 257 6, 14 


Mr. Shiv Pujan Singh, Advocate, 
amicus curiae, for Petitioner; Mr. 
G. S. Chatterjee, Advocate, for Res- 
pondent. 


A-L R. 


Judgment of the Court was deliver- 
ed by 


KRISHNA IYER, J.:— Shri S. P. 
Singh, appearing as amicus curiae 
has urged a few points in support of 
his submission that the petitioner- 
detenu, very poor and not fallen into 
criminal company, is entitled to be set 
free, the order being illegal. 


2. The obnoxious acts, with 
futuristic import, relating to the de- 
tention, have been set out in the 
grounds annexed to the order and are 
repeated in the affidavit of the De- 
puty Secretary, Home (Special) De- 
partment, Government of West Ben- 
gal, based on the records available 
in the Secretariat. The District Magis- 
trate of Purulia, nearly three long 
years ago, passed the order of deten- 
tion against the petitioner on Febr- 
uary 2, 1972 on receipt of materials 
regarding the prejudicial activities of 
the detenu and on being subjectively 
satisfied of the need for the deten- 
tion under Section 3 of the Mam- 
tenance of Internal Security Act, 
1971 (Act XXVI of 1971) (hereinafter 
called the MISA, for short.) 


3. The two criminal adventu- 
res of the petitioner which persuaded 
the District Magistrate to prognosti- 
cate about his prejudicial activities 
were allegedly indulged in on Sep- 
tember 3, 1971. The grounds of deten- 
tion are that on that date, in two 
separate dramatic sallies, the detenu 


and his associates went armed with 


hacksaws, lathis ete, and what 
not, committed theft of overhead 
copper catenary wires and cer- 
tain other items from a place 
between Anaka and Bagalia railway 
stations. On the first occasion, which 
was during broad daylight, the mis- 
ereants were challenged ‘by the 
R. S. Members’ but were scared away 
by stone throw. On the second occa- 
sion, which was at about mid-night, 
the petitioner and his gang repeated 
the theft of traction wire etc, at 
about the same spot. ‘When resisted 
by the duty RPF Rakshaks with the 
help of villagers’ ballasts were pelted 
at them by the violent intruders who 
made goodtheir escape with the gains 
of robbery. Based on these two fright- 
ful episodes, the detaining authority 
came to the requisite conclusion 
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about. danger to the community, 
which is recited in the order. 


4. The question is whether, in 
the facts and circumstances of the 
case, the order can be impugned as 
colourable or callous exercise of 
power based on illusory or extraneous 
circumstances and therefore void. An 
examination of the surrounding set 
of facts, serving as backdrop or basis, 
becomes necessary to appreciate the 
argument that the subjective satisfac- 
tion of the authority did not stem 
from any real application of his mind 


but asa ritualistic recital in a routine 
manner. It is admitted in paragraph 6 
of the counter-affidavit that the two 
incidents were investigated as GRPS 
Case No. 1 and No. 2. The petitioner 
was arrested in connection with the 
said cases on September 9, 1971 and 
the police submitted a final report in 
both the cases on January 6, 1972 and 
February 9, 1972 respectively, ‘not 
because there was no evidence against 
the petitioner but because the detenu- 
petitioner being a dangerous person, 
witnesses were afraid to depose 
against him in open Court’. It may 
be mentioned here that the petitioner's 
name was not in the FIR but is al- 
leged to have been gathered in the 
course of the investigation. However, 
he was discharged from the two 
cases on February 9, 1972 but was 
taken into custody the same day 
pursuant to the detention order. 
Thereafter the prescribed formalities 
were followed and there is no quar- 
rel about non-compliance in this sta- 
tutory sequence, 


5. The crucial submission that 
deserves close study turns on the 
colourable nature or mindless manner 
of the impugned order. What are the 
facts germane to this issue? It is seen 
that the petitioner’s mame is not in 
the first information statements. 
Had a court occasion to adjudge the 
guilt of an accused person char- 
ged with serious crime committed in 
the presence of quasi-police officers 
and his name is not seen in the ear- 
liest report to the police, that would 
have received adverse notice unless 
explained. Likewise, the circumstance 
that the final police report to the 
Court terminated the criminal pro- 
ceedings may, unless other rea- 
sons are given, militate against 
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the implication of the petitioner 
since Section 169 Cr. P.C. refers to 
two situations one of which at least 


nullifies possible inference of in- 
crimination ie., that there is no 
‘reasonable ground of suspicion to 


justify the forwarding of the accused 
to a magistrate’. It behoves the de- 
taining authority to tell this court 
how he reached his mental result in 
the face of a ‘release report by the 
police. For, the legal label that the 
satisfaction of the executive autho- 
rity about potential prejudicial acti- 
vity is ‘subjective’ does not mean that 
it can be irrational to the point of 
unreality. Subjective satisfaction is 
actual satisfaction, nevertheless. The 
objective standards which courts ap- 
ply may not be applied, the subiect 
being more sensitive; but a sham 
satisfaction is no satisfaction and will 
fail in court when chailenged under 
Article 32 of the Constitution. If 
material factors are slurred over, the 
formula of ‘subjective satisfaction’ 
cannot salvage the deprivatory order. 
Statutory immunology hardly savzs 
such invalidity. After all, the juris- 
prudence of detention without trial 


-is not the vanishing point of judicial 


review. The area and depth of the 
probe, of course, is conditioned by 
the particular law, its purpose and 
language. But our freedoms are not 
wholly free unless the judiciary have 
a minimal look at their executive de- 
privation, even though under excep- 
tional situations. 


6. We may here refer to what 
a bench of five Judges of this Court 
observed in the vintage ruling Ra- 
meshwar Shaw, (1964) 4 SCR 921 at 
p. 926 = (AIR 1964 SC 334 at p. 337) 


“It is however necessary to em- 
phasise in this connection that though 
the satisfaction of the detaining au- 
thority contemplated: by Section 3 (1) 
(a) is the subjective satisfaction of 
the said authority, cases may arise 
where the detenu may challenge the 
validity of his detention on the 
ground of mala fides and in support 
of the said plea urge that along with 
other facts which show mala fides. 
the Court may also consider his grie- 
vance that the grounds served on him 
cannot possibly or rationally support 
the conclusion drawn against him by 
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the detaining authority. It is only in 
this incidental manner and tn support 
of the plea of mala fides that this 
question can become justiciable; 
otherwise the reasonableness or pro- 
priety of the said satisfaction con- 
templated by Section 3 (1) (a) cannot 
be questioned before the Courts.” 


%. Back to the facts. Of course, 
the mere circumstance that the name 
of the petitioner was gathered in the 
course of the investigation is neither 
here nor there and cannot help him 
in the tall contention that for that 
reason the order of detention is a 
make-believe. The conspectus of cir- 
cumstances placed ‘before the autho- 
rity and his rational response, having 
regard to the duty to immobilise 
dangerous delinquents from molest- 
ing the community — these are per- 
tinent factors to decode the responsible 
reality of the satisfaction, although 
not the plenary rightness of the de- 
tention order. 


8. There are a few vital facts 
which loom large in this context. One 
is that -the court discharged the ac- 
cused, the reason alleged in the coun~ 
ter being that 


“The police submitted final re- 
port in those cases on 6-1-72 and 9~2- 
72 respectively not because there was 
no evidence against the petitioner but 
because the detenu petitioner being 
a dangerous person witnesses were 
afraid to depose against him in open 
court.” f 


What is the impact of a discharge of 
the accused by the criminal court 
based on police reports on the vali- 
dity of the detention order against 
the same person based on the same 
charge in the context of a contention 
ofanon-application ofthe authority’s 
mind? The two jurisdictions are dif- 
ferent, the two jurisprudential prin- 
ciples diverge, the objects of enquiry 
and nature of mental search and 
satisfaction in the two processes vary. 
The argument that detention without 
trial, for long spells as in this ins- 
tance, is undemocratic has its limita- 
tions in modern times when criminal 
individuals hold the community to 
ransom, although vigilant check of 
executive abuse becomes a paramount 
judicial necessity. We, as judges and 
citizens, must remember that, in law 
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as in life, the dogmas of the quiet 
past are not adequate to thə demands 
of the stormy present and the phi- 
losophy and strategy of preventive 
detention has come to stay, we may 
merely observe that we are not legal- 
ly impressed with counsel’s persistent 
point that solely or mainly because 
the petitioner has been discharged in 
the two criminal cases he is entitled 
to be enlarged from preventive cap~ 
tivity. 


9. Even so, it does not follow 
that the extreme view propounded by 
the counsel for the State that the ter- 
mination of the proceedings in a cri- 
minal case on identical facts is of no 
consequence is sound. In this connec- 
tion, we may draw attention to a few 
decisions of this Court cited at the 
bar. Chandrachud J. speaking for the 
Court, recently observed in Srilal 
Shaw v. The State of West Bengal, 
WP No. 453 of 1974 DJ- 4-12-1974 =. 
(reported in AIR 1975 SC 398), deal- 
ing with a situation somewhat like 
the one in this case thus: 


“This strikes us as a typical case 
in which for no apparent reason a 
person who could easily be prosecu- 
ted under the punitive laws is being 
preventively detained. The Railway 
Property (Unlawful Possession) Act, 
29 of 1966, confers extensive powers 
to bring to book persons who are 
found in unlawful possession of rail- 
way property. The first offence is 
punishable with a sentence of five 
years and in the absence of special 
and adequate reasons to be mention- 
ed in the judgment the imprisonment 
shall not be less than one year. When 
a person is arrested for an offence 
punishable under that Act, officers of 
the Railway Protection Force have 
the power to investigate, into the al- 
leged offence and the statements re- 
corded by them during the course of 


‘investigation do not attract the provi- 


sions of Section 162, Criminal Proce- 
dure Code. (See Criminal Appeal No. 
156 of 1972 decided on 23-8-1974 = 
{reported in AIR 1974 SC 2136 
= 1974 Cri LJ 1465). I£ the 
facts stated in the pround are 
true, this was an easy case to take to 
a successful termination. We find it 
impossible to accept that the prosecu- 
tion could not be proceeded with as 
the witnesses were :afraid to depose 
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in the public against the petitioner. 
The Sub Inspector of Police who 


made the Panchnama, we hope, could 
certainly not be afraid of giving evi- 


dence against the petitioner. He had 
made the Panchnama of seizure 
openly and to the knowledge of the 
petitioner, Besides, if the petitioner’s 
statement was recorded during the 
course of investigation under the Act 
of 1966 that itself could be relied up- 
on by the prosecution in order to 
establish the charge that the peti- 
tioner was in unlawful possession of 
Railway property.” 

(Emphasis ours.) 
Again, in Noorchand’s case, AIR 1974 
SC 2120, Gupta J., delivering judg- 
ment for the Court, held: 

“We do not think it can be said 
that the fact that the petitioner 
was discharged from the criminal 
eases is entirely irrelevant and of no 
significance; ` it is a circumstance 
which the detaining authority cannot 
altogether disregard. In the case of 
Bhut Nath v. State of West Ben- 
gal (AIR 1974 SC 806) this Court 
observed: 

gekvenres detention power cannot 
be quietly used to subvert, supplant 
or to substitute the punitive law of 
the Penal Code. The immune expe- 
dient of throwing into a prison cell 
one whom the ordinary law would 
take care of merely because it is irk- 
some to undertake the inconvenience 
of proving guilt in court is unfair 
abuse.” 

Tf, as the petitioner has asserted, he 
was discharged because there was no 
material against him and not because 
witnesses were afraid to give evidence 
against him, there would be apparent- 
ly no rational basis for the subjective 
satisfaction of the detaining authority. 
Tt is for the detaining authority to 
say that in spite of the discharge he 
was Satisfied on 
rial about the petitioners com- 
plicity in the criminal acts which 
constitute the basis of the detention 
order. Butasstated already, the Dis- 
trict Magistrate, Malda, who passed 
the order in this case, has not affirm- 
ed the affidavit that has been filed 
on behalf of the State.” 

There was reference at the bar to the 
ruling reported as Golam Hussain v. 
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Commissioner of Police, (1974) 4 SCC 
530 at p. 534 = (AIR 1974 SC 1336 
at p. 1339) where the Court clarified 
that there was no bar to a detention 
order being made after the order of 
discharge by the criminal court, but 
emphasized the need to scan the 
order to prevent executive abuse in 
the following words: 

“Of course, we can visualise ex- 
treme cases where a Court has held 
a criminal case to be false and a de- 
taining authority with that judicial 
pronouncement before him may not 
reasonably claim to be satisfied about 
prospective prejudicial activities based 


what a Court has found to be base- 
ess.” 


Maybe, we may as well refer to the 
vintage ruling in Jagannath’s case, 
(1966) 3 SCR 134 at p. 138 = (AIR 
1966 SC 1140 atp. 1142), where Wan- 
choo J., (as he then was) spoke for a 
unanimous Court: 


“Further the proceedings in the 
matter of detention and the order of 
detention should show that it had 
acted with all due care and caution 
and with the sense of responsibility 
necessary when a citizen is deprived 
of his liberty without trial. We have 
therefore to see whether in the pre- 
sent case the authority concerned has 


acted in this manner or not. If 
it has not so acted and if it 
appears that it did not apply 


its mind properly before making 
the order of detention the order 
m question would not be an order 
under the Rules and the person de- 
tained would be entitled to release.” 


10. The precedential back 
drop help ‘erystallize the jurispru- 
dence of preventive detention, an odd 
but inevitable juridical phenomenon 
in a succinct manner and to the extent 
relevant to the case. Although the 
circumstances of each case will ulti- 
mately demarcate the callous or 
colourable exercise of power from 
the activist or alert application of 
the executive’s mind in making the 
impugned order, some clear guide- 
lines, though overlaping, help applica- 
tion of the law: 

1. The discharge or acquittal by 
a criminal court is not necessarily a 
bar to preventive detention on the 
same facts for ‘security’ purposes, 
But if such discharge or acquittal 
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proceeds on the footing that the 
charge is false or baseless, preventive 
detention on the same condemned 
facts may be vulnerable on the 
ground that the power under the 
MISA has been exercised in a mala 
fide or colourable manner, 

2. The executive authority may 
act on subjective satisfaction and is 
immunised from judicial dissection of 
the sufficiency of the materials. 


3. The satisfaction, though atte- 
nuated by ‘subjectivity’ must be real 
and rational, not random divination, 
must flow from an _  advertence to 
relevant factors, not be a mock recital 
or mechanical chant of statutorily 
sanctified phrases. 

4, The executive conclusion re- 
garding futuristic prejudicial activi- 
ties of the detenu anditsnexus with 
his past conduct is acceptable but not 
invulnerable. The Court.can lift the 
verbal veil to discover the true face. 


5. One test to check upon the 
colourable nature or mindless mood 
of the alleged satisfaction of the au- 
thority is to see if the articulated 
‘srounds’ are too groundless to induce 
credence in any reasonable man or 
too frivolous to be brushed aside as 
fictitious by a responsible instrumen- 
tality. The court must see through 
mere sleights of mind played by the 
detaining authority. 

6. More concretely, if witnesses 
are frightened off by a desparate cri- 
minal, the court may discharge for 
deficient evidence but on being con- 
vinced (on police or other materials 
coming within his ken) that witnesses 
had been scared of testifying, the Dis- 
trict Magistrate may still invoke his 
preventive power to protect society. 

7. But if on a rational or fair 
consideration of the police version or 
probative circumstances he would or 
should necessarily have rejected ıt, 
the routinisation of the satisfaction, 
couched in correct diction, cannot 
carry conviction about its reality or 
fidelity as against factitious termino- 
logical conformity. And on a charge 
of mala fides or misuse of power be- 
ing made, the court can go behind the 
facade and reach at the factum. 

1i. So viewed, how does the 
petitioner’s case stand? i 

12. The petitioners identity 
and involvement must, in some man- 
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ner, be brought home, sufficient for 


the subjective satisfaction of a res- 
ponsible officer not merely for his 
hunch or intuition. Let us assume in 
favour of the officer that such mate- 
rial was present before him when he 
passed the order of detenzion. ‘This 
should be revealed to the court hear- 
ing the habeas corpus mction, in a 
proper return in the shape of an affi- 
davit. While we agree tha: the de- 
tainer’s own oath is not always insis- 
ted on as the price for suszaining the 
order, subjective satisfaction, being a 
mental fact or state is best establish- 


ed by the author’s affidavit, not a 
stranger in the Secretariat familiar 
with papers, but the mind of the man 
who realised the imperativeness of 
the detention. This is not a formality 
when the subject-matter is personal 
liberty and the more ‘subjective’ the 
executive’s operation the more sensi- 
tive is procedural insistence, Here the 
District Magistrate’s affidavit is un- 
available. 

13. Another obstacle in the 
way of the State, which has to be sur- 
mounted, consists in the circumstan- 
ces that both the criminal occurren- 
ces took place in the presence of pu- 
blic servants, members of the para- 
police forces attached to the railway 
administration. Indeed, the case is 
that some of these officials were ter- 
rorized and overawed before the sto- 
len articles were removed. Naturally, 
one would expect a serious crime like 
railway property being removed by 
show of violence being the subject- 
matter of the prosecution. In the pre- 
sent case, the District Magistrate does 
not swear an affidavit himself and 
what is stated is that is now posted 
in Sikkim and is not ‘presently avail- 
able for affirming the affidavit’. In 
a case where a personal explana- 
tion is necessary, Sikkim is not 
too distant and so we have to see 


whether the District Magistrate 
has, in the instant case, to show 
why, when the cases were dis- 


charged by the trying magistrate, he 
thought there was enough material 
for preventive detention. True, the 
Home Department Official, informed 
by the records, has sworn that the 
police report for non-prosecution was 
‘not because there was no voffence 
against the petitioner but because the 
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detenu petitioner being a dangerous 
person witnesses were afraid to de- 
pose against him in open court.’ May- 
be this is true, but the subjective 
satisfaction of the District Magistrate 
must be spoken to by him, particular- 
ly in a situation where the circum- 
stances of the non-prosecution strong- 
ly militate against the reality cf the 
petitioner’s involvement in the oc- 
currence. After all, merely to allege 
that witnesses were panicked away 
from testifying to truth cannot be 
swallowed gullibly when the wit- 
nesses themselves are members of a 
railway protection force and the of- 
fences against public property are of 
a grave character. The observations 
of Chandrachud J. in Srilal Shaw, 
WP No. 453 of 1974, D/- 4-12-1974= 
(reported in AIR 1975 SC 393), quo- 
ted earlier, are in point. 

14. In the case of non-offi- 
cials, maybe they are afraid to give 
evidence against dangerous charac- 
ters for fear of their life but such an 
excuse or alibi is ordinarily unavail- 
able where the witnesses are para- 
police public servants. If the District 
Magistrate had sworn an affidavit 
that the identity of the petitioner, as 
participant in the crime, was not 
known to the railway protection force 
and that other villagers made them 
out as the gang was decamping with 
the booty, something may be said for 
the plea. There is no such averment 
in the counter-affidavit and the bare 
ipse dixit of the Deputy Secretary in 
the Home Department that witnesses 
were afraid to depose is too implau- 
sible and tenuous to be acceptable 
even for subjective satisfaction. After 
all, freedom is not bubble to be blown 
away by executive whiff or whim. 
For, as pointed out by Gajendragad- 
kar, J. (as he then was) in’ Ramesh- 
war Shaw, (1964) 4 SCR 921, at p. 930 
= (AIR 1964 SC 334 at p. 339): 

“At the point of time when an 
order of detention is going to be ser- 
ved on a person, it must be patent 
that the said person would act pre- 
judicially if he is not detained and 
that is a consideration which would 
be absent when the authority is deal- 
ing with a person already in deten- 
tion.” 

Had the statement been of the de- 
taining authority, had the deponent 
furnished some fact which would or 
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could make any reasonable man be- 
lieve that the witnesses were likely 
to shy away from the court for fear 
of the petitioner, had the affidavit 
thrown some light on the dark hint 
behind the non-prosecution in court 
due to non-disclosure of evidence or 
to indicate that the final report of 
investigation was not on account of 
the absence of any reasonable suspi- 
cion but because of the deficiency of 
evidence (Section 169 Cr.P.C. contem- 
plates both types of situations and the 
copy of the report was easy to pro- 
duce), we might have upheld the de- 
tention. In Dulal Roy v. District 
Magistrate Burdwan, W P No. 428 of 
1974, D/- 15-1-1975 this question has 
been dealt with in some detail. The 
flaw in the order flows from non- 
explanation of how the District Magis- 
trate has made his inference in the 
circumstances indicated. 


15. Without more, we are im- 
clined to the view that the observa- 
tions of Wanchoo J. (as he then was) 
in Jagannath, (1966) 3 SCR 134, at 
p. 188 = (AIR 1966 SC 1140 at p. 
1142) apply: 


“This casualness also shows that 
the mind of the authority concerned 
was really not applied to the ques- . 
tion of detention of the petitioner in 
the present case. In this view of the 
matter we are of opinion that the 
petitioner is entitled to release as the 
order by which he was detained is no 
order under the Rules for it was 
passed without the application of the 
mind of the authority concerned.” 
In the present case, on account of the 
special reasons set out above, we are 
far from satisfied that the detention 
order is not a cloak to avoid the irk- 
some procedure of a trial in Court. 

16. There are two. social im- 
plications of dropping prosecutions 
and resorting to substitutive deten- 
tions which deserve to be remember- 
ed. Where a grievous crime against 
the community has been committed, 


, the culprit must be subjected to con- 


dign punishment so that the penal 
law may strike astern blow where it 
should. Detention is a softer treat- 
ment than stringent sentence and 


there is no reason why a dan- 
gerous criminal should get away 
with it by enjoying an unfree 


but unpaid holiday. Secondly, if the 
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man is innocent, the process of the 
law should give him a fair chance and 
that should not be scuttled by indis- 
criminate resort to easy but unreal 
orders of detention unbound by pre- 
cise time. That is a negation of the 
correctional humanism of our system 
and breeds bitterness, alienation and 
hostility within the cage. 

17. We accordingly allow the 
writ petition, make the rule absolute 
oo direct that the petitioner be set 
ree, 

Petition allowed. 
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Bachan Singh and another, Ap- 
pellants v. Prithvi Singh and others, 
Respondents. 

Civil Appeal No. 186 of 1973, D/- 
5-2-1975, 


(A) Representation of the People 
Act (1951), S. 123 (7), Explanation (2) 
~- Corrupt practice — Member of 
Armed Force acting as polling agent 
— Effect. , 

A member of the Armed Force 
was alleged to have acted as a poll- 
ing agent of the returned candidate 
and also canvassed for him. While 
admitting that he had canvassed for 
votes for the returned candidate the 
member categorically asserted that 
he did the canvassing on his own and 
not in the company of the returned 
candidate. It was found by the High 
Court that some other person of the 
same name acted as the polling agent. 

Held, that the finding of the 
High Court was not wrong necessi- 
tating reappraisal of evidence by 
Supreme Court. The member was 
examined as a court witness but the 
election petitioner did not ecross-exa- 
mine him. Therefore his statement 
that he had never canvassed with or 
at the instance of the returned candi- 
date would be deemed to have been 
accepted by the election petitioner. 

(Paras 11, 12) 

Moreover, since the deletion of 

the words “or a polling agent or a 


_*(Ele. Petn. No. 15 of 1972, D/- 27-11- 
1972 (Pun & Har). ) 
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counting agent” from Explanation (2) 
of Section 123 (7) by the amending 
Act 47 of 1966, a member of the 
Armed Force merely by acting as a 
polling agent is not deemed to assist 
in the furtherance of the prospects cf 
a candidate’s election within the con- 
templation of S. 123 (7). (Para 13) 
(B) Representation of the People 
Act (1951), S. 123 (2) and (7) — Cor- 
rupt practice -—— “Undue influence’— 
Publication of poster bearing photo- 
graphs of Prime Minister and other 
Central Ministers and Army Offi- 
cers and below it Congress symbol of 
cow and calf — Publication held did 
not amount to corrupt practice. 
Publication of such a poster did 
not interfere or was calculated to 
interfere with the free exercise of 
the electoral right of any person. 
There was nothing in it which amo- 
unted to a threat of injury or undue 
inducement of the kind inhibited by 
Section 123 (2). Nor could the publi- 
cation of this poster fall within the 
ambit of Section 123 (7). The ‘mem- 
bers’ of the: Armed Force spoken cf 
in this Clause mean persons in flesh 
and blood and not their inanimate 
photographs. In short, the publica- 
tion of the poster was an act of im- 
propriety but not one of corrupt pra- 
ctice falling within the mischief’ of 
S. 123, (Paras 20, 21, 22) 
Doubtless the definition of ‘un- 
due influence’ in sub-s. (2) of Sec- 
tion 123 is couched in very wide 
terms, and on first flush seems to 
cover every conceivable act which 
directly or indirectly interferes or at- 
tempts to interfere with the free 
exercise of electoral right. In one sense 
even election propaganda carried on 
vigorously, blaringly and systemati- 
cally through chrismal leader or 
through various media in favour of a 
candidate by recounting the glories 
and achievement of that candidate or 
his political party in administrative 
or political field, does meddle with 
and mould the independent volition of 
electors, having poor reason and lit- 
tle education, in the exercise of their 
franchise. That such a wide construc- 
tion would not be in consonance with 
the intendment of the legislature is 
discernible from the Proviso to this 
Clause. The Proviso illustrates that 
ordinarily interference with the free 
exercise of electoral right involves 
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either violence or threat of injury of 
any kind to any candidate or an elec- 
tor ot inducemens or attempt to im- 
duce a candidate or elector to believe 
that he will become an object of 
divine displeasure or spiritual cen- 
sure. The prefix ‘undue’ indicates 
that there must be some abuse of in- 
fluence. ‘Undue influence’ is used in 
contradistinction to ‘proper influ- 
ence’. Construed in the light of the 
Proviso, Clause (2) of Section 122 
does not bar or penalise legitimate 
canvassing or appeals to reason and 
judgment of the voters or other law- 
ful means of persuading voters to vote 
or notto vote for acandidate. (Para 19) 

M/s. Kapil Sibal N. D Bhargava 
and S. K. Gambhir, Advocates, for 
Appellants; Mr. S. N. Marwah, Sr. 
Advocate (Miss Lalita Kohli and M/s. 
K. C. Dua and Naunitlal, Advocates 
with him), for Respondent No. 1. 

Judgment of the Court was deli- 
vered by 

SARKARIA, J.:— Prithvi Singh 
Azad (hereinafter referred to as the 
returned candidate), Bachan Singh, 
Naurang Singh and Lachchman Singh 
contested the election to Punjab Vi- 
dhan Sabha from the Khanna (Re- 
served) Assembly constituency. Azad 
was the nominee of the Congress 
Party and Bachan Singh of the Akali 
Dal. 

2. The poll was held on March 
11, 1972 On March 12, 1972, Azad 
was declared elected, He secured 
25984 votes. whereas Bachan Singh 
appellant No. 1 polled 24,865 votes. 
The other two forfeited their securi- 
ties. 

3. On April 26, 1972, Bachan 
Singh, the unsuccessful candidate and 
one elector, Harcharan Singh, jointly 
filed an election petition under the 
Representation of the People Act, 
1951 challenging the election of the 
returned candidate on several grounds. 
In the event of Azad’s election being 
set aside, Bachan Singh claimed a 
further declaration under Section 101 
of the Act of his own election 

4. The petition was dismissed 
by the High Court Hence this appeal 
by the petitioners. 

5. Before us. only two grounds 
have been pressed into argument by 
Mr. Kapil Sibal, learned Counsel for 
the appellants. 
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6. Firstly, it is contended that 
the returned candidate had obtained 
the assistance of one Lance Naik 
Gurdev Singh, a member of the Arm- 
ed Forces of the Union, -in his elec- 
tion and was thus guilty of commit- 
ting the corrupt practice defined in 
5. 123 (7)... 


G In this connection, the peti- 
tioner tried to establish two facts: (a) 
that Lance Naik Gurdev Singh was 
appointed as his polling agent by the 
returned candidate and the former 
acted as such at the polling station, 
Rahon Majra; (b) that the Lance 
Naik actually canvassed for votes in 
the company of the returned candi- 
date. In regard to the first fact, the 
petitioners relied upon the statement 
of L/N Gurdev Singh, who was exa- 
mined as C. W. i and the certified 
copy Ex. P. W. 30/4, of the Polling 
Agents’ Form Regarding the second 
fact, they examined P. W. 6 Subedar 
Bachan Singh, P. W. 7 Bant Singh, 
P.W. 8 Bhagat Singh, P.W. 9 Rulda 
Singh, P.W. 10 Sadhu Singh, P. W. 11 
Bachan Singh, P. W. 12 Arjan Singh, 
P. W. 13 Harcharan Singh. They also 
ee eee from the statement of 


8. On both these points, the 
learned Judge of the High Court 
found against the petitioners, In his 
opinion, the person who had been ap- 
pointed as his polling agent by the 
returned candidate was another Gur- 
dev Singh (RW-2) and not L/N Gur- 
dev Singh (C. W. 1). He further held 
that the oral evidence adduced by the 
petitioners to substantiate the allega- 
tion of canvassing by the Lance Naik 
in association with the returned can- 
didate, was of a partisan character, 
and in the absence of corroboration 
from any independent source, could 
not be accepted. 

9, Mr. Sibal contends that the 
High Court grievously erred in hold- 
ing that it was R.W. 2 and not C.W. 1 
who had been appointed as his poll- 
ing agent by the Respondent. Accord- 
ing to the Counsel, there are clinch- 
ing circumstances in this case which 
show that it was Lance Naik Gurdev 
Singh who had been appointed and 
acted as the polling agent of the Res- 
pondent; that the certified copy, Ex.. 
P.W 30/1 obtained by the petitioner 
was a true copy of the original Form, 


- 
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R.W. 2, it is submitted, is an imposter 
and the Polling Agents’ Form P.W. 
30/4, was a false and fabricated docu- 
ment. Once it is held, proceeds the 
argument, that L/N Gurdev Singh 
(C.W. 1) had acted as the Polling 
Agent of the Respondent, that would 
lend assurance to and probabilise the 
account given by P.Ws. 9 to 14. 


10. The contention cannot be 
accepted. 
11. Firstly, we do not think 


that the finding of the High Court 
that R.W. 2 — and not C.W. 1 — was 
the Polling Agent of the Respondent, 
can be said to be palpably wrong 
necessitating a reappraisal of the evi- 
dence by this Court. Secondly, even 
on the assumption that L/N Gurdev 
Singh C.W. 1. was the person who 
had been appointed as the polling 
agent, the evidence on the record was 
not sufficiently clinching to bring 
home the charge to the Respondent. 

12. L/N Gurdev Singh (C.W. 1) 
himself had knocked the bottom out 
of the petitioner’s case. The Lance 
Naik while admitting that he had 


‘Ieanvassed for votes for the returned 


candidate, categorically asserted that 
he did such canvassing on his own 
and not in the company of the res- 
pondent. The Lance: Naik was exa- 
mined as a court witness. The appel- 
lants had a right to cross-examine 
him. But they did not avail of this 
right. They did not put any question 
to the witness to challenge his ac- 
count. L/N Gurdev Singh’s statement 
therefore, that he had never can- 
vassed with or at the instance of the 
returned candidate, would be deemed 
to have been accepted by them. C.W. 
1 was the keystone of the arch which 
the petitioners tried to build to sus- 
tain this charge. Failure of C.W. i 
(therefore, to support the partisan P. 
W.s. on all the material facts consti- 
tuting the charge, must lead to the 
collapse of whole arch. 


13. Moreover, since the dele- 
tion of the words “or a polling agent 
or a counting agent” from Explana- 
tion (2) of Section 123 (7) by the 
amending Act 47 of 1966, a member 
of the Armed Force merely by act- 
ing as a polling agent, is not deemed 
to assist in the furtherance of the 
prospects of a candidate’s election 
within the contemplation of S. 123 (7). 
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14. We would therefcre reject 
the first contention and effirm the 
ang of the court below on this 
Ssue. 


15. The next charge which 
has been agitated before us relates to 
the poster, Exh. PW 15/1 which was 
published by the Pradesh Congress 
Committee. It bore the photographs 
of the Prime Minister Smt. Indira 
Gandhi, Shri Jagjiwan Ram, Defence 
Minister and Shri Swaran Singh, 
Foreign Minister in the first row. 
Beneath the first row were the photo- 
graphs ofthree Chiefs and four Gene- 
rals of the Armed Forces It bore the 
caption “Pillars of Victory’. It is 
alleged that below these photographs 
was printed the Congress symbol of 
Cow and Calf. On a complaint being 
made, the Election Commission of 
India moved in the matter and direc- 
tions were issued to the Punjab Pra- 
desh Congress Committee to with- 
draw the poster, which, in consequ- 
ence, was withdrawn. 


16. In his written statement, 
the returned candidate pleaded that 
he was unaware of any such poster. 
In cross-examination, however, he 
(as R.W 6) admitted that the letter 
Ex. R.W 6/1 had been issued by S. P. 
Mittal to all the Presidents of the 
District Congress Committees in Pun- 
jab directing them to withdraw this 
poster. R.W.6 admitted that this poster 
bore the photographs of Servire Chiefs 
along with those of the Prime Minis- 
ter and two other Ministers — all of 
whom were described as Pillars of 
Victory. He, however. disclaimed that 
he had anything to do with the dis- 
tribution of this poster. 


1%. Mr. Sibal conterds that 
the publication of this poster not 
only amounted to the exercise of 
“undue influence” within the contem- 
plation of Section 123 (2) but also 
constituted an attempt to obtain or 
procure assistance from the members 
of the Armed Forces of the Union for 
furtherance of the prospects of the 
returned candidate’s election within 
the purview of Section 123 (7) 


18. The contention is ingenu- 
ous but unsustainable. 


19. Doubtless the definition of 


‘undue influence’ in sub-s. (2) of Sec- 
tion 123 is couched in very wide 
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terms, and on first flush seems to 
cover every conceivable act which 
directly or indirectly interferes or at- 
tempts to interfere with the free 
exercise of electoral right. In one 
sense even election propaganda carri- 
ed on vigorously, blaringly and sys- 
tematically through chrismal leaders 
or through various media in favour 
of a candidate by recounting the glo- 
ries and achievements of that candi- 
date or his political party in adminis- 
trative or political field, does meddle 
with and mould the independent voli- 
tion of electors, having poor reason 
and little education, in the exercise 
of their franchise. That such a wide 
construction would not be in conso- 
nance with the intendment of the 
legislature -is discernible from Pro- 
viso to this Clause. The Proviso illus- 
trates that ordinarily interference 
with the free exercise of electoral 
right involves either violence or 
threat of injury of any kind to any 
candidate or an elector or inducement 
or attempt to induce a candidate or 
elector to believe that he will become 
an object of divine displeasure or 
spiritual censure. The prefix ‘undue’ 
indicates that there must be some 
abuse of influence. ‘Undue influence’ 
is used in contra distinction to ‘pro- 
per influence,’ Construed in the light 
of the Proviso, Clause (2) of S. 123 
does not bar or penalise legitimate 
canvassing or appeals to reason and 
judgment of the voters or other law- 
ful means of persuading voters to 
vote or not to vote for a candidate. 
Indeed such proper and peaceful per- 
suasion is the motive force of our 
democratic process. 


20. We are unable to appre- 
ciate how the publication of this pos- 
ter interfered or was calculated to 
interfere with the free exercise of 
the electoral right of any person. 


There was nothing in it which 
amounted to a threat of injury or 
undue inducement of the kind in- 


hibited by Section 123 (2). 

21. Nor could the publication 
of this poster fall within the ambit 
of S. 123 (7). The ‘members’ of the 
Armed Forces spoken of in this Clause 
mean persons in flesh and blood and 
not their inanimate photographs. 

22. In short the publication 
of the poster was an act of impro- 
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priety but not one of corrupt practice 
falling within the mischief of S, 123. 


23. No other point has been 
argued before us. 
~ 24. ” The appeal 
dismissed with costs. 
Appeal dismissed. 


fails and is 
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Mohd. Shahabuddin and others, 
(in WP No. 12 of 1972) and C. K. 
Nagaraja and others, (In WP No. 149 
of 1972), Petitioners v. Union of India 
(In both the Petns.), Respondent. 


Writ Petns. Nos. 12 and 149 of 
1972, D/- 22-1-1975. 


States Reorganisation Act (1958), 
Ss. 115 (5) — Equation of posts — De- 
termination of — Power of Central 
Government — How to be exercised 
— Court if and when can interfere— 
(Constitution of India, Art. 226), 


The power to determine equa~ 
tion of posts belongs to the Central 
Government under Section 115 (5), 
and this power’ must be exer- 
cised by it after giving an op- 
portunity to the allocated Govern- 
ment servants to make representa- 
tions in that regard. Decision 
taken without giving them such op- 
portunity would be invalid. Further, 
the Central Government is bound to 
have regard to the four factors deci- 
ded upon at the conference of the 
Chief Secretaries held on 18th and 
19th May, 1956 in determining equa- 
tion of posts and if those four factors 
have been properly taken into ac- 
count, the decision cannot be assailed. 
It is not open to the Court to consi- 
der whether the equation of posts 
made by the Central Government is 
right or wrong. That is a matter ex- 
clusively within the province of the 
Central Government. What the Court 
can scrutinise is only whether the 
four factors agreed upon at the Chief 
secretaries’ conference have been 
properly taken into account. If the 
Court finds that one or more of these 
four factors have been ignored, the 
Court can strike down the equation 
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cf posts made by the Central Gov- 
ernment. The Court can also inter- 
fere if it finds that ‘the decision of the 
Central Government in regard to the 
equation of posts is mala fide or 
without application of mind. ‘The 
Court may also in a proper case in- 
tervene if it comes to the conclusion 
that the decision of the Central Gov- 
ernment is based on irrelevant consi- 
derations or wrong assumptions or 
that it is so irrational or perverse 
that no reasonable person properly 
instructed and taking into account 
relevant factors could possibly arrive 
at it. This is the narrow and limited 
field within which the supervisory 
jurisdiction of the Court can operate. 


Held on the facts of the case, 
that the equation of posts in so far 
as the ex-Hyderabad teachers in the 
grade of Rs. 154-275 and ex-Coorg 
teachers in the grade of 100-300 are 
concerned, the Final Inter-State 
Seniority List determined by the 
Central Government was illegal and 
in violation of the principles of natu- 
ral justice. AIR 1968SC 850 and AIR 
1973 SC 2102, AIR 1974 SC 457, Rel. 
on. (Paras 12, 13, 26) 
Cases Referred: Chronological Paras 
AIR 1974 SC 457 = (1973) 1 SCC 61 

=1973 Lab IC 84 12 
AIR 1973 SC 2102 = (1973) 4 SCC 
183 12 
AIR 1968 SC 850 = (1968) 2 SCR 
186 12 
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Ihe Judgment of the Court was 
delivered by 


BHAGWATI, J.:— The short 
question that arises for consideration 
in these petitions'is as to the validity 
of the equation of posts of graduate 
teachers allotted to the new State 
of Mysore constituted under the Sta- 
tes Reorganisation Act, 1956. This Act 
re-drew the boundaries of the dif- 
ferent States in India with effect 
from ist November, 1955 and inter 
alia a new State of Mysore was form- 
ed comprising the territories of the 
existing States of Mysore and Coorg, 
four districts in the existing State of 
Bombay, three districts in the exist- 
ing State of Hyderabad and one dis- 
trict in the existing State of Madras. 
Prior to the reorganisation, each of 
these five integrating areas, which 
went to make up the new State of 
Mysore, had a different set up of 
school administration. The schools in 
the Mysore and Coorg areas were 
classified into Primary schools, Mid- 
dle schools and High schools, In the 
Bombay and Madras areas, the schools 
were classified into Primary schools 
and Secondary Schools and in the 
Hyderabad area the classification was 
into Primary schools, Middle schools 
and composite schools. The Secondary 
schools in the Bombay and Madras 
areas and the composite schools in 
the Hyderabad area comprised the 
same classes asthe Middle schools and 
High schools in the Mysore and Coorg 
areas. The posts of teachers in these 
schools were inter-changeable with 
the posts in the Inspectorate Branch 
of the Education Department and the 
training Institutions and they belon- 
ged to common cadres. We shall, for 
the sake of convenience, refer.to the 
persons occupying the posts of tea- 
chers in these schools as also the 
persons occupying corresponding 
posts in the Inspectorate Branch and 
the Training Institution as “graduate 
teachers”.. These petitions are con- 
cerned only with graduate teachers 
so described and, therefore, we shall 
confine our discussion to them alone. 


2. The graduate teachers in 
each of the five integrating areas 
were divided into two grades, a lower 
grade and a higher grade and the 
pay scales of these two grades dif- 
fered from one integrating area to 
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the other as shown by the following 
particulars: 


Integrating Lower Higher 
area ` Grade Grade 
Mysora Rs. 60-150 Rs. 130-200 
Coorg Rs, 80-220 Rs. 100-300 
Bombay Rs, 70-200 Rs. 210-300 
Madras Rs, 85-175 Rs. 165-245 


Hyderabad Rs. 130-190 Rs. 154-275 


There was also one post of Principal, 
Janata College inthe Coorg area prior 


to the reorganisation which carried’ 


a pay scale of Rs. 200-300. This was 
a college started on an experimental 
basis under the Five Year Plan and 
the post of Principal was created as 
a temporary post under a Govern- 
ment Order dated 7th March, 1955. 
3. On the constitution of the 
new State of Mysore by coming to- 
gether of these five integrating areas, 
a question arose as to how the gra~ 
duate teachers allotted to the new 
State of Mysore from these five in~ 
tegrating areas should be adjusted so 
as to form an integrated service in 
the new State of Mysore and it was, 
therefore, necessary to decide where 
and at what place they should be 
adjusted in the constitution of the 
new service. This process necessari- 
ly involved equation of posts, absorp- 
tion of service personnel in the equa- 
ted posts and the determination of 
inter se seniority. Now, this was not 
a problem confined to one service or 
one State alone and principles had, 
therefore, to be evolved which 
would be uniformly applicable in 
relation to integration of services 
in all the States which were go- 
ing to be affected by the re- 
organisation. A meeting of the 
Chief Secretaries of these States was 
accordingly held at Delhi on 18th 
and 19th May, 1956 at the invitation 
of the Central Government. Certain 
decisions were taken at this meeting 
as to the general principles that 
should be observed with regard tothe 
work of integration of the services. 
The Government of India, by their 
letter dated 3rd April 1957, informed 
the State Governments that they had 
decided that the work of integration 
of services should be dealt with by 
the State Governments in the light of 
general principles already decided af 
the meeting of the Chief Secretaries. 
The State Governments were also 
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informed that the Central Govern~ 
ment was constituting Advisory Com- 
mittees for assisting them in dealing 
with the representations by the offi- 
cers affected by the reorganisation. 
The principles for determining equa- 
tion of posts and inter se seniority of 
allocated Government servants reach- 
ed at the conference of the Chief 
Secretaries were as follows: 


“It was agreed that in determin- 
ing the equation of posts, the follow- 
ing factors should be. borne in mind: 

(i) the nature and duties of a 
post; 

(ii) the responsibilities and powers 
exercised by the officer holding a 
post; the extent of territorial or other 
charge held or responsibilities dis- 
charged; 

(iii) the minimum qualifications, 
if any, prescribed for recruitment to 
the post; 

{iv) the salary of the post; 

It was agreed that in determin- 
ing relative seniority as between two 
persons holding posts declared equi- 
valent to each other, . and drawn 
from different States, the following 
points should be taken into account: 
* (i) Length of continuous service, 
whether temporary or permanent, in 
a particular grade; this should ex- 
clude periods for which an appoint- 
ment is held in a purely stop-gap or 
fortuitous arrangement; 


(ii) age of the person; other fac- 
tors being equal, for instance, senio- 
rity may be determined on the basis 
of age. 

Note: It was also agreed that as 
far as possible, the inter se seniority 
of officers drawn from the same State 
should not be disturbed.” 

Though these principles were laid 
down as far back as 18th and 19th 
May, 1956, long prior to the reorgani- 
sation, neither the Central Govern- 
ment nor the State Government took 
any steps for the purpose of deter- 
mining the equation of posts of gra- 
duate teachers and their inter se 
seniority. On 3rd February, 1958, the 
Director of Publie Instruction circu- 
lated a Provisional Inter State List of 
teachers in the graduate tutorial cadre 
and this list was prepared on the 
basis that the posts of ex-Hyderabad 
teachers in the grade of Rs. 154-275 
were equated with those of ‘ex-Mysore | 
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teachers in the grade of Rs. 130-200, 
while the posts of ex-Coorg teachers 
in the grade of Rs. 100-300 were 
equated with those of ex-Mysore tea- 
chers in the grade of Rs. 60-150. Pre- 
sumably, on the assumption that this 
list would be finalised at an early 
date by the Central Government, the 
State Government -made temporary 
promotions to Class II Gazetted posts 
on the basis of this list and some of 
the ex-Hyderabad teachers in the 
grade of Rs. 154-275 were consequent- 
ly promoted to Class II Gazetted posts 
and out of them a few were even pro- 
moted to Class I posts in an officiat- 
ing capacity. So far as the Coorg tea- 
chers in the grade of Rs. 100-300 
were concerned, they were dissatisfi- 
ed with the equation of their posts 
with those of ex-Mysore teachers in 
the grade of Rs. 60-150 and they ac- 
cordingly challenged this list by fil- 
ing Writ Petition No. 603 of 1961 in 
the High Court of Mysore. One of the 
contentions raised by them was that 
this list circulated by the Director 
of Public Instruction had no validity, 
‘since the power to determine equa- 
tion of posts and inter se seniority of 
allocated teachers in the graduate 
tutorial cadre was vested in the State 
Government and the State Govern- 
ment should, therefore, be directed to 
prepare a provisional Inter State 
Seniority list in accordance with the 
requirements of the Act. This conten- 
tion was upheld by a Division Bench 
of the High Court by a judgment 
dated 12th June, 1964, and the State 
Government was directed to prepare 
a provisional Inter State seniority 
list of teachers in the graduate tuto- 
rial cadre. Pursuant to this direction 
of the High Court the State Govern- 
ment prepared a Provisional Inter 
State Seniority List and published it 
under a notification dated 2nd July, 
1964. This Provisional Inter State 
Seniority List was based on equation 
of posts set out in Annexure II to the 
List. The posts of ex-Hyderabad tea- 
chers in the grade of Rs. 154-275 and 
the posts of ex-Coorg teachers in the 
grade of Rs. 100-300 as also the post 
of Principal, Janatha College in the 


grade of Rs. 200-300 were equated 
with the posts of ex-Bombay teachers 
in the grade of Rs. 210-300, the posts 
of ex-Madras teachers in the grade of 
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Rs. 165-245 and the posts of ex-Mysore 
teachers in the grade of Rs. 130-200, 
while the posts of ex-Hydarabad tea- 
chers in the grade of Rs. 130-190 and 
the posts of ex-Coorg teachers in the 
grade of Rs. 80-220 were equated 
with the posts of ex-Bombay teachers 
in the grade of Rs. 70-200, the posts 
of ex-Madras teachers in the grade of 
Rs. 85-175 andthe posts of ex-Mysore 
teachers in the grade of Rs. 60-150. 
It was on the basis of this equation 
of posts that the seniority of teachers 
in the graduate tutorial cadre was de- 
termined under the Provisional Inter 
State Seniority List published by the 
State Government. 


4, The petitioners in Writ 
Petition No. 12 of 1972 thareafter re- 
ferred to as the ex-Hyderabad peti- 
tioners) are all graduates of recognis- 
ed ‘universities and they also hold the 
degree of B.T. or B.Ed. and are ac- 
cordingly trained graduaze teachers. 
The ex-Hyderabad petitioners were 
originally appointed in the erstwhile 
State of Hyderabad in posts in the 
grade of Rs. 130-190 and subsequently 
incourse oftime they were promoted 
strictly in accordance witha the prin- 
ciple of seniority-cum-merit to the 
prade of Rs. 154-275 on various dates 
before Ist November, 19£6. The ex- 
Hyderabad petitioners were thus in 
the grade of Rs. 154-275 at the time 
of the reorganisation when they were 
allocated to the new State of Mysore 
from the ex-Hyderabad area. Since 
the posts held by the ax-Hyderabad 
petitioners were .equated with those 
of ex-Mysore teachers in the grade of 
Rs. 130-200 under Annexure II to the 
Provisional Inter State Seniority List 
and their seniority vis-a-vis the other 
allocated teachers was determined on 
the basis of such equation of posts, 
they did not have any grievance 
with the Provisional Inter State Se- 
niority List, and they accordingly did 
not make any representation to the 
State or Central Government against 
it. 

5. The petitioners in Writ 
Petition No. 149 of 1972 (hereinafter 
referred to as the ex-Coorg peti- 
tioners) are also graduates of recog- 
nised universities and hold the degree 
of B.T. or B.Ed. and are trained gra- 
duate teachers. Out of them, peti- 
tioners Nos. 1 to 3 were originally ap- 
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‘pointed in the grade of Rs. 80-220 but 
on obtaining the degree of B.T. 
they were promoted to the grade of 
Rs. 100-300. Petitioners Nos. 4 to 15 
were trained graduates directly ap- 
pointed in the grade of Rs. 100-300. 
Petitioners Nos. 16 to 27 were origi- 
nally appointed in the grade of 
Rs. 80-220, but they subsequently ob- 
tained the degree of B.T. and were 
accordingly promoted to the grade of 
Rs. 100-300. And similarly, petitioners 
Nos. 28 to 33 were originally appoin- 
ted in the grade of Rs. 80-220 as un- 
trained graduates but on obtaining 
the degree of B.T. they were promo- 
ted in the grade of Rs. 100-300. The 
ex-Coorg petitioners were thus all in 
the grade of Rs. 100-300 at the time 
of the reorganisation when they were 
allocated to the new State of Mysore 
from the ex-Coorg area. They also did 
not make any representation against 
the Inter State Provisional Seniority 
List published by the State Govern- 
ment as the posts held by them were 
equated with those of ex-Mysore tea- 
chers in the grade of Rs. 130-200 and 
they were satisfied with that equa- 
tion and the inter se seniority based 
upon it. 


6. The State Government 
thereafter by a notification dated 27th 
December, 1965 published the Final 
Inter-State Seniority List of teachers 
in the graduate tutorial cadre in exer- 
cise of the powers conferred by the 
proviso to Article 309 of the Consti- 
tution and in accordance with the 
decision of the Government of India 
under the provision of Section 115 (5) 
of the Act. The ex-Hyderabad and the 
ex-Coorg petitioners were surprised 
to find that this Final Inter State 
Seniority List was based on an equa- 
tion of posts which was different 
from the one proposed in the Provi- 
sional Inter State Seniority List. The 
Final Inter State Seniority List classi- 
fied the posts of teachers into three 
cadres, the first being promotional 
- eadre, the second being intermediate 
cadre and the third being initial re- 
cruitment cadre. The posts of ex- 
Bombay teachers in the grade of 
Rs. 120-300, the posts of ex~Madras 
teachers in the grade of Rs. 165-245, 
the posts of ex-Mysore teachers in 
the grade of Rs. 130-200 and the post 
of Principal, Janatha College in the 
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grade of Rs. 200-300 were equated 
and placed in promotional cadre, 
while the posts of ex-Hyderabad tea- 
chers in the grade of Rs. 150-275 as 
well as the grade of Rs. 130-190 and 
the post of ex-Coorg teachers in the 
grade of Rs. 110-300 as well as the 
grade of Rs. 80-220 were equated 
with the posts of ex-Bombay tea- 
chers in the grade of Rs. 70-200, the 
posts of ex-Madras teachers in the 
grade of Rs. 85-175 and the posts of 
ex-Mysore teachers in the grade of 
Rs. 60-150 and placed in the initial 
recruitment cadre. The result of this 
equation of posts was that the ex- 
Hyderabad petitioners who were in 
the grade of Rs. 154-275 and the ex- 
Coorg petitioners who were in the 
grade of Rs. 100-300 were pushed 
down in seniority by hundreds of 
places and their future prospects of 
promotion were seriously prejudiced. 


OR The ex-Hyderabad peti- 
tioners along with some other ex- 
Hyderabad teachers thereupon filed a 
petition in the High Court of Mysore 
for quashing and setting aside the 
equation of posts on which the final 
Inter State Seniority List was based. 
There were several grounds on which 
the validity of the equation of the 
posts was challenged but one ground 
which appealed to the High Court 
was that since the equation of posts 
made in the Provisional Inter State 
Seniority List was not disadvantage- 
ous to the ex-Hyderabad teachers and 
they were satisfied with it, they did 
not make any representation placing 
all the relevant facts in regard to 
their case before the Central Govern- 
ment and the change in equation of 
posts in the Final Inter State Senio- 
rity List — which was disadvantage- 
ous to the ex-Hyderabad teachers — 
was thus without any opportunity to 
them to have their say in the matter 
and that vitiated the equation of 
posts. The High Court on this view, 
by an order dated 8th January, 1969, 
set aside the equation of posts on the 
basis of which the Final Inter State 
Seniority List was prepared and 
directed that “that part of the final 
Inter State Seniority List which re- 
ferred to the ex-Hyderabad teachers 
should be made again by the Central 
Government after consideration of all 
the relevant facts and circumstances 
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and the ex-Hyderabad petitioners and 
all others who were likely to be af- 
fected by the determination to be 
made by the Central Government 
should submit their representations 
in regard to this matter within a 
month from the date of the order of 
the High Court. 

8. The ex-Coorg teachers also 
filed similar petitions in the High 
Court of Mysore challenging the vaii- 
dity of equation of posts made in the 
Final Inter State Seniority List since 
the posts held by them were equated 
with those of ex-Mysore teachers in 
the grade of Rs. 60-150 and that was 
done by the Central Government 
without giving any opportunity to 
them to make a representation, The 
High Court, by an order dated 24th 
February, 1969, set aside the equation 
of the posts of ex-Coorg teachers in 
the grade of Rs. 100-300 with those 
of ex-Mysore teachers in the grade of 
Rs. 60-150 on the ground that the 
Central Government had departed 
from the equation of posts made in 
the Provisional Inter State Seniority 
List without giving any opportunity 
to the ex-Coorg teachers to make 
representations against such departure 
and directed that the Central Govern- 
ment should make a proper equation 
of posts after giving to the ex-Coorg 
teachers an opportunity to make re- 
presentations in regard to the matter. 

9. Pursuant to the orders of 
the High Court dated 8th January, 
1969 and 24th February, 1969 the ex- 
Hyderabad teachers in the grade of 
Rs. 154-275 and the ex-Coorg tea- 
chers in the grade of Rs. 100-300 made 
representations to the Central Gov- 
ernment contending that the posts 
held by them should be equated with 
those of ex-Mysore teachers in the 
grade of Rs. 130-300 and placed in 
promotional cadre. The Central Gov- 
ernment after considering these re- 
presentations as also representations 
received from other allocated tea- 
chers arrived at a tentative deci- 
sion in regard to the equation of 
posts and on.the basis of such tenta- 
tive decision a Provisional Inter State 
Seniority List was published by the 
State Government by a notification 
dated 20th November, 1970. The equa- 
tion .of posts on the basis of which 
this Provisional Inter State Seniority 
List was prepared was set out in An- 
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nexure I to the List. The posts of ex- 
Coorg teachers in the grade of Rupees 
100-300 were equated with those of 
ex-Mysore teachers in the grade of 
Rs. 60-150 and placed in category II 
which corresponded to the initial re- 
cruitment cadre. However, so far as 
the posts of ex-Hyderabad teachers 
in the grade of Rs. 154-275 were con- 
cerned, they were treated as a special 
class and it was decided that “it is 
not necessary to equate this post in 
Category II, but for purposes of pro- 
motion to the next higher Category, 
the teachers who were in the scale 
of Rs. 154-275 may be placed “en 
bloc” immediately above the first tea- 
chers from Hyderabad in the scale of 
Rs. 130-190 who finds place in Cate- 
gory II, thus maintaining the parent 
State Seniority of the teachers coming 
from the former State of Hyderabad.” 
Vide Note at the foot of Annexure I 
to the Provisional Inter State Senio- 
rity List. 


10. Though the claim of the 
ex-Hyderabad teachers to equation of 
their posts with those of ex-Mysore 
teachers in the grade of Rs. 130-200 
in Category I, which corresponded to 
the promotional grade, was not ac- 
cepted by the Central Government, 
they were satisfied with the decision 
of the Central Government to place 
them en bloc immediately above 
the first ex-Hyderabad teacher in 
the grade of Rupees 130-190 and 
they accordingly did not make 
any representation to the Cen- 
tral Government contending that the 
posts held by them should be equa- 
ted with those of ex-Mysore teachers 
in the grade of Rs. 130-200 and pla- 
ced in Category I. The ex~-Coorg tea- 
chers were, however, dissatisfied with 
the decision of the Central Govern- 
ment equating the posts held by them 
with those of ex-Mysore teachers in 
the grade of Rs. 60-150 in Category IT 
and, therefore, they made representa- 
tions complaining against the decision 
of the Central Government and sub- 
mitting that the posts held by them 
should be equated with those of ex- 
Mysore teachers in the grade of 
Rs. 130-200 and placed in Category I. 
Tt appears that the ex-Mysore tea- 
chers in the grade of Rs. 60-150 also 
made representations to the Central 
Government since the effect of plac- 
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ing the ex-Hyderabad teachers in the 
grade of Rs. 154-275 en bloc immedi- 
ately above the first teacher from the 
ex-Hyderabad in the grade of Rupees 
130-190 was to push them back in 
Seniority below the ex-Hyderabad 
teachers in the grade of Rs. 154-275. 
The Central Government after consi- 
dering all these representations re- 
ceived from different classes of al- 
located teachers as also the represen- 
tations submitted by the ex-~Hydera- 
bad and the ex-Coorg teachers pur- 
suant to the directions contained in 
the orders of the High Court dated 
8th January, 1969 and 24th February, 
1969 determined the equation of posts 
and in accordance with this determina- 
tion the State Government by a noti- 
fication dated 9th December, 1971 
published the Final Inter State Senio- 
rity List. This Final Inter State Senio- 
rity List also, like the earlier one, 
classified the posts into Promotional 
cadre, Intermediate cadre and Initial 
Recruitment cadre. The posts of ex- 
Hyderabad teachers in the grade of 
Rs. 154-275 as well as the posts of ex- 
Coorg teachers in the grade of Rupees 
100-300 were equated with the posts 
of ex-Bombay teachers in the grade 
of Rs. 70-200, the posts of the ex- 
Madras teachers in the grade of 
Rs. 85-175 and the posts of ex-Mysore 
teachers in the grade of Rs. 60-150 
and placed in the Initial Recruitment 
cadre. while the post of Principal, 
Janatha College in the grade of 
Rs. 200-300. the posts of ex-Bombay 
teachers in the grade of Rs. 210-300, 
the posts of ex-Madras teachers in 
e grade of Rs. 165-245 and the posts 
Ex-Mysore teachers in the grade of 
130-200 were equated and placed 
the Promotional cadre. The result 
s that though prior to the reorga- 
i tan, the ex-Hyderabad teachers 
~wade of Rs. 154-275 and the 
‘teachers in the grade 
s 100-300 were eligible 
ss considered for promo- 
» è post of Head Master which 
3 < ass IL Gazetted post, they 
7 va w hope to reach the post of 


















aster only after being first 
‘4d to the Promotional cadre, 


would mean that they would 
/ —\ to await their turn until 
all the teachers in the Promo- 
cadre were either promoted or 


Mohd. Shahabuddin v. Union of India 


[Prs. 10-12) $. C. 935 ° 


rejected and morecvsy their seniority 
was seriously prejudiced and their 
future emoluments considerably af- 
fected. 

11. The ex-Hyderabad peti- 
tioners being aggrieved by the equa- 
tion of posts made in the final Inter 
State Seniority List preferred Writ 
Petition No. 12 of 1972 in this Court 
challenging the validity of the equa- 
tion in so far as the posts held by ex- 
Hyderabad teachers in the grade of 
Rs. 154-275 were equated with those 
of ex-Mysore teachers in the grade of 
Rs. 60-150 and classified under the 
Category of Initial Recruitment cadre. 
The contention of the ex-Hyderabad 
petitioners was that the posts held 
by the ex-Hyderabad teachers in the 
grade of Rs. 154-275 should have been 
equated with those of ex-Mysore 
teachers in the grade of Rs, 130-200 
and placed in the promotional cadre. 
Similarly, the ex-Coorg teachers also 
filed Writ Petition No. 149 of 1972 
in this Court challenging the validity 
of the equation made in the final 
Inter State Seniority List in so far as 
the posts held by the ex-Coorg tea- 
chers in the grade of. Rs. 100-300 
were equated with those of ex-Mysore 
teachers in the grade of Rs. 60-150 
and placed in the Initial Recruitment 
cadre. They also contended that the 
posts of ex-Coorg teachers in the 
grade of Rs. 100-300 should have been 
equated with those of ex-Mysore 
teachers in the grade of Rs. 130-200 
and treated as belonging to the Pro- 
motional cadre. The question we are 
called upon to consider in these two 
writ petitions is whether the claim 
made by the ex-Hyderabad petitioners 
and the ex-Coorg petitioners can be 
sustained, 

12. Before we proceed to exa- 
mine the merits of the claim of the 
ex-~Hyderabad and the ex-Coorg peti- 
ticners, it would ‘be convenient first 
to consider the grounds on which an 
equation of posts made by the Cen- 
tral Government may be challenged. 
It is now well settled that the power 
to determine equation of posts be- 
longs to the Central Government 
under Section 115 (5) of the Act and 
this power must be exercised by the 
Central Government after giving an 
opportunity to the allocated Govern- 
ment servants to make representa- 
tions in regard to this matter. This 
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P. K. Roy, (1968) 2 SCR 186 = 
(ATR 1968 SC 850) that a decision 
taken by the Central Government 


without giving an opportunity to the 
officers affected to make representa- 
tions would be invalid and that was 
affirmed by this Court in the subse- 
quent decision in Union of India v. 
G. R. Prabhavalkar, (1973) 4 SCC 183 
= (AIR 1973 SC 2102). This Court 
also laid down in D. Rajiah Raj v. 
Union of India, (1973) 1 SCC 61 = 
(AIR 1974 SC 457 = 1973 Lab IC 84) 
and G. R. Prabhavalkar (1973) 4 SCC 
183 = (AIR 1973 SC 2102) that the 
Central Government is bound to have 
regard to the four factors decided 
upon at the conference of the Chief 
Secretaries held on 18th and 19th 
May, 1956 in determining equation of 
posts and if these four factors have 
been properly taken into account, the 
decision of the Central Government 
cannot be assailed. It is not open to 
the Court to consider whether the 
equation of posts made by the Cen- 
tral Government is right or. wrong. 
That is a matter exclusively within 
the province of the Central Govern- 
ment, What the Court can scrutinise 
is only whether the four factors 
agreed upon at the Chief Secretaries’ 
conference have been properly taken 
into account. If the Court finds that 
one or more of these four factors 
have been ignored, the Court can 
strike down the equation of posts 
made by the Central Government. 
The Court can also interfere if it finds 
that the decision of the Central Gov- 
ernment in regard to the equation of 
posts is mala fide or without applica- 
tion of mind, The Court may also in 
a proper case intervene if it comes to 
the conclusion that the decision of 
the Central Government is based on 
irrelevant considerations or wrong 
assumptions or that it is so irrational 
or perverse that no reasonable person 
properly instructed and taking into 
account relevant factors could possi- 
bly arrive at it. This is the narrow 
and limited field within which the 
supervisory jurisdiction of the Court 
can operate. 
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13. The first ground on which 
the ex-Hyderabad petitioners sought 
to challenge the equation of posts, in 


Mohd. Shahabuddin v. Union of India 


-were prepared to accept the equati 
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so far as the posts held by them in 
the grade of Rs. 154-275 were equa- 
ted with the posts of ex-Mysore tea- 
chers in the grade of Rs. 60-150 and 
placed in the Initial Recruitment Ny 
Cadre, was that the equation of posts 
was made by the Central Govern- 
ment without giving any opportunity 
to the ex-Hyderabad petitioners to 
make a proper representation. The 
argument of the ex-Hyderabad peti- 
tioners was that the Provisional Inter 
State Seniority List published on 20th 


“November, 1970 gave them a special 


position on equation of posts and 
placed them en bloc immediately above 
the first teacher from Hyderabad in 
the grade of Rs. 130-190 in the Initial 
Recruitment cadre and since they 
were satisfied with this equation, 
they did not make any representa- j 
tion to the Central Government, but 
the Central Government alcered this 
equation to their prejudice in the 
Final Inter State Seniority List with- 
out giving any opportunity to them 
to make a representation showing 
why they should not be equated with 
ex-Mysore teachers in the grade of 
Rs. 60-150 in the-Initial Recruitment 
Cadre but should be equated with ex- 
Mysore teachers in the grade of: 
Rs. 130-200 in the Promotional Cadre. 
The equation of posts in the Final 
Inter State Seniority List, in so far 
as it related to the ex-Hyderabad 
teachers in the grade of Rs. 154-275, 
was, therefore, contended the ex- 
Hyderabad petitioners, in violation of 
the principles of natural justice and 
was on that account liable to be qua- 
shed and set aside. Now, it is truy 
that the ex-Hyderabad petitione; 













of posts made in the Provisional In 
State Seniority List though it did 
go as far as to satisfy the full extero™ 
of their claim and they accordingli2 
did not make any representation com! S 
plaining against such equation o 9% 
posts and claiming that the posts held 
by them in the grade of Rs. 154-275 
should be equated with those of ex- , 
Mysore teachers in -the grade of 
Rs. 130-200 and placed in tha Promo~¢ 
tional cadre. The only representation 


made by the ex-Hyderabad petitioners 
to the Central Government was the 
one produced by the learned counsel 
appearing on behalf of the State Goy- 


S. 
Zorzap4, | 


a ST oa 8: “uant to the directions 
ëT Ie, "Jand that representation 
Uoga though the ex-Hyderabad 
Ur gs St that the equation of 
7€nby in the Provisional Inter 
Urs city List was not correct 
MG J0 9 :ed them in a slightly dis- 
nop . jus position, they were, “in 
oye, ist of common good and 
52? “settlement”, prepared to ac- 
„and they accordingly reques- 
i Central Government to treat 
+ visional Inter State Seniority 
p final and irrevocable and to 
Kit as the final Inter State 
b List. The Central Govern- 
Rwever, changed the equation 
f proposed in the Provisional 
Kite Seniority List to the de- 
fof the ex-Hyderabad peti- 
yoy pulling them down and 
them with .ex-Mysore tea- 
į}. the grade of Rs. 60-150 in 
Psial Recruitment cadre. Obvi- 
q | his could not be done without 
t an opportunity to the ex- 
abad petitioners to make a 
© representation. That was the 
minimum requirement of the 
moles of natural justice. This re- 
kcment was clearly satisfied. 
tugh the ex-Hyderabad petitioners 
k not make any representation to 
F Central Government in regard to 
kir claim to equation of posts sub- 
‘quent to the publication of the Pro- 
Fisional Inter State Seniority List, 
“nere were representations made by 
Fihem earlier in pursuance of the 
’ directions given by the High Court 
in its judgment dated 8th January, 
1969. The ex-Hyderabad petitioners 
admitted in paragraph 3 (11) of the 
petition that they had made repre- 
sentations to the Central Government 
subsequent to the judgment of the 
High Court dated 8th January, 1969 
and the equation of posts was tenta- 
tively decided by the Central Govern- 
ment “after hearing the representa- 
tions from all’, which would include 
their representations as well. So also 
in paragraph 5 of the petition the ex- 
Hyderabad teachers referred to the 
representations made by them to the 
Central Government subsequent to 


the judgment of the High Court dated 
8th January, 1969 and stated that in 
these representations, they had placed 
all relevant facts and materials þe- 
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fore the Central Government with a 
view to substantiating their claim to 
equation of the posts held by them 
with those of ex-Mysore teachers in 
the grade of Rs. 130-200 in the Pro- 
motional cadre. The Central Govern- 
ment also affirmed in paragraph 3 of 
the affidavit in reply filed by A. R. 
Ailawadi Under Secretary to the 
Government of India, Cabinet Secre- 
tariat that representations had been 
made by the ex-Hyderabad teachers 
pursuant to the directions given by 
the High Court in its judgment dated 
8th January, 1969. It was after con- 
sidering all those representations re- 
ceived pursuant to the directions con- 
tained in the judgment of the High 
Court dated 8th January, 1969 “the 
recommendations of the SAC on 
those representations as also the re- 
presentations received against the re- 
vised provisional ISS list of the gra- 
duate tutorial cadre published in No- 
vember 1970 and the recommenda- 
tions of the SAC on those represen- 
tations, by the application of the rele- 


vant factors and in particular, the 
four criteria for determination of 
equation of posts” that the Central 


Government decided the equation of 
posts forming the basis of the Final 
Inter State Seniority List. This is 
clear from the preamble to the noti- 
fication dated 9th December, 1971 
publishing the Final Inter State Senio- 
rity List as also from paragraph 3 of 
the affidavit in reply filed by A. R. 
Ailawadi on behalf of the Central 
Government. The Central Govern- 
ment, therefore, had before it the re- 
presentations of the ex-Hyderabad 
teacners claiming equation of the 
posts held by them in the grade of 
Rs. 154-275 with those of ex-Mysore 


- teachers in the grade of Rs. 130-200 


in the Promotional cadre and it was 
after considering these representations 
that the Central Government decided 
that the posts held by the ex-Hydera- 
bad teachers in the grade of Rs. 154- 
275 should be equated not with the 
posts of ex-Mysore teachers in the 
grade of Rs. 130-200 in the Promo- 
tional cadre as claimed by them, but 
with the posts of ex-Mysore teacher:. 
in the grade of Rs. 60-150 in the 


Initial Recruitment cadre. It is in 
these circumstances not possible to 
say that the decision in regard to 


938 S. C. [Prs. 13-15} Mohd. Shahabuddin v. Union of India 


equation of posts in the Final Inter 
State Seniority List was taken by the 
Central Government without giving 
an Opportunity to the ex-Hyderabad 
petitioners: to make a proper repre- 
sentation or that there was any vio- 
lation of the principles of natural 
justice in reaching such decision. 


14. That takes us to the next 
ground of challenge against the vali- 
dity of the equation of posts in so far 
as the ex-Hyderabad teachers in the 
grade of Rs. 154-275 are concerned. 
The ex-Hyderabad petitioners con- 
tended that in determining’ the equa- 
tion of posts the Central Government 
had failed to take into account the 
four factors decided upon at the 
Chief Secretaries Conference and that 
in any event the equation of posts 
made by the Central Government 
was based on erroneous assumptions 


and irrelevant considerations and dis-- 


closed non-application of mind to the 
material and relevant facts. Now the 
notification dated 9th December, 1971, 
Setting out the equation of posts, does 
not give the reasons which weighed 
with the Central Government in mak- 
ing the equation of posts and in the 
absence of reasons it might have been 
difficult for the ex-Hyderabad peti- 
tioners to substantiate this ground of 
challenge, but fortunately, the Cen- 
tral Government has, in the affidavit 
in reply filed on its behalf by A. R. 
Ailawadi, disclosed the reasons why 
it made the equation of posts in the 
manner it did. We must, therefore, 
proceed to examine these reasons and 
see how far they introduce any infir- 
mity in the equation of posts. 


15. The decision of the Cen- 
tral Government giving its reasons 


for the equation of posts may be set ` 


out in the words of the Central Gov- 
ernment itself as re-produced in para- 
graph 15 of the affidavit in reply 
made by A. R. Ailawadi: 


“The main points raised in the 
representations received against the 
revised provisional list of 1970 are 
that the posts of Teachers in the 
grades of Rs. 130-190 and Rs. 80-220 
from Hyderabad and Coorg respect- 
ively should be put in a separate 
lower category and that the posts of 
Teachers from Hyderabad in the scale 
of Rs, 154-275 should be equated with 


A.L R, 
the posts of teachers from other inte- 
grating areas without any special 


treatment. The Coorg Teachers in the 
Scale of pay Rs. 100-300 have claimed .-. 
higher equation whereas the Hydera- “ 
bad Teachers have, by and large, sup- 
Ported the tentative equation of posts 
Suggested by the Central Govern- 
ment. 

On the basis of allthe materi 1} me 
able with the Central ieee = 
is observed that in the case: 
of these seven posts are all 
criteria admittedly higher or 
than the others. If, therefore, j 























Broadly speaking, the teacher 
these grades were either 
High School and Middle Scha 
ses, or doing inspection work 
seen that the duties, ete. of thi 
rabad Inspectors in the gri 
Rs. 154-275 were somewhat "i 
to those of their counter-pari 
Mysore, Bombay, Madras and d 
In respect of minimum qualifid 
prescribed for recruitment to 
posts, the Hyderabad and Coorg 
chers in the grades of Rs. 130-19 
Rs. 80-220 respectively, were ¥ 
qualified than the other teachers. - 
garding scales of pay, the Hyderai 
and Coorg teachers in the prade : 
Rs. 154-275 and Rs. 100-300 respa 
tively were in a better scale than th 
other teachers, but the scales of pa’ 
of the Hyderabad and Coorg teachers 
in the grade of Rs. 130-190 and 80- 
220 were better than those of the 
Mysore, Bombay and Madras teachers 
in the grade of Rs. 60-150, 70-200 and 
Rs. 85-175 respectively. It is thus 
seen that, by and large, in three out 
of the four criteria for determining 
the equation of posts, the several 
posts included in the Initial Recruit 
ment Cadre are quite comparable. 


After careful consideration of all the 
relevant factors, and in particular, the 
four criteria for determination of the 
equation of posts, the Central Govern- 
ment have decided that the equation 
of posts adopted for drawing up the 
ISS List published in 1965 referred ~ ' 
to in paragraph 2 supra is the most 
reasonable one for drawing up the 
final ISS List of the Graduate Tuto- 
rial Cadre as on lst November, 1956. 
The State Government may, there~ 
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fore, adopt that equation for the pre- 
paration: of the final ISS List of the 
Graduate Tutorial Cadre as on 1-11- 
1956,” 


It would be seen that the Central 
Government took the view that if 
the posts were found similar on an 
application of three out of the four 
factors settled at the Chief Secreta- 
ries’ Conference, they should be 
equated. The Central Government 
then proceeded to apply these factors 
for the purpose of determining the 
equation of posts. So far as the first 
factor, namely, the nature and duties 
-f the posts and the second factor, 
namely, the responsibilities and 
powers appertaining to the posts, are 
concerned, the Central Government 
Pointed out that “the teachers in all 
these grades were either teaching 
High School and Middle School clas- 
ses, or doing inspection work, and 
then’ observed that “the duties, ete. 
of the Hyderabad Inspectors in the 
grade of Rs. 154-275 were somewhat 
- Inferior to those of their counter- 
parts in Mysore, Bombay, Madras 
and Coorg.” Now, the ex-Hyderabad 
Inspectors in the grade of Rs. 154/-275 
constituted but a fraction of the ex- 
Hyderabad teachers in that grade and 
the majority of the ex-Hyderabad 
teachers in that grade were teachers 
teaching in the composite schools 
corresponding to the Middle and High 
schools of the erstwhile State of My- 
sore. No comparison of the nature 
and duties or responsibilities of the 
Posts was, however, made between 
the ex-Hyderabad teachers in the 
grade of Rs. 154-275 on the one hand 
and the ex-Bombay teachers in the 
grade of Rs. 210-300, ex-Madras tea- 
chers in the grade of Rs. 165-245 and 
ex-Mysore teachers in the grade of 
Rs. 130-200 on the other. The criteria 
of the first and the second factors 
were not applied qua ex~Hyderabad 
teachers teaching in the composite 
schools who constituted a large bulk 
of ex-Hyderabad teachers in the grade 
of Rs. 154-275 and it was not said by 
the Central Government that either 
` the nature or the duties or responsibi- 


lities of their posts were inferior to . 


_ those of the posts of ex-Bombay tea- 

chers in the grade of Rs. 210-300, ex- 
Madras teachers in the grade of 
Rs. 165-245 and ex-Mysore teachers 
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in the grade of Rs, 130-200. The Cen- 
tral Government did not take up 
this position even in the affidavit in 
reply made by A.R. Ailawadi on its 
behalf The only assertion which the 
Central Government made in this 
affidavit was that “the nature of 
duties and responsibilities ete. attach- 
ed to the posts of teachers in Hyde- 
rabad in the seale of Rs. 154-275 were 
similar to those of teachers of Mysore 
in the scale of Rs. 60-150, of Bombay 
in the scale of Rs. 70-200 . and of 
Coorg in the seale of Ks. 100-300”. 
Vide paragraph 21. We do not think 
this ex-post facto statement made in 
the affidavit can be relied upon in 
justification of the equation of posts, 
because what we have to consider is 
what were the factors actually taken 
into account in determining the equa- 
tion of posts and whether any of 
them were relevant or irrelevant and 
whether any relevant factors were 
omitted from consideration. There is 
nothing in the decision of the Cen- 
tral Government to show that this 
factor relating to comparison of the 
nature, duties and responsibilities of 
the posts between ex-Hyderabad tea- 
chers in the grade of Rs. 154-275 — 
apart from ex-Hyderabad Inspectors 
— and other allocated teachers was 
at any time taken into account by the 
Central Government. Even if we ac- 
cept the statement made in the affi- 
davit at its face value, it cannot carry 
the matter any further, because it 
merely speaks of similarity of the 
duties and responsibilities of the posts 
of ex-Hyderabad teachers in the grade 
of Rs. 154-275 with those of the posts 
of ex-Bombay, ex-Madras and ex- 
Mysore teachers in the lower grade 
and does not seek to compare the 
nature, duties and responsibilities of 
the posts of Ex-Hyderabad teachers - 
in the grade of Rs. 154-275 with those 
of the posts of ex-Rombxy, ex-Madras 
and ex-Mysore teachers in the higher 
grade. It may be argued that the 
duties and responsibilities of the posts 
of ex-Bombay, ex-Madras and ex- 
Mysore teachers in the higher grade 
were superior to those of ex-Bombay, 
ex-Madras and ex-Mysore teachers in 
the lower grade, and therefore, whan 
the Certral Government found that 
the duties and responsibilities of the 
posts of ex-Hyderabad teachers in 
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the grade of Rs. 154-275 were similar 
to those of ex-Bombay, ex-Madras 
and ex-Mysore teachers in the lower 
grade, it must follow a fortiori that 
they were inferior to those of ex- 
Bombay, ex-Madras and ex-Mysore 
teachers in the higher grade and 
hence the former posts could not be 
equated with the latter. But this argu- 
ment cannot be sustained because the 
premise on which it is based is non- 
existent. It does not appear from the 
decision of the Central Government, 
nor is there anything in the affidavit 
of A. R. Ailawadi to show, that the 
duties and responsibilities of the posts 
of ex-~Bombay, ex-Madras and ex- 
Mysore teachers in the higher 
grade were superior to those of 
the posts of ex-Bombay, ex-Madras 
and ex-Mysore teachers in the 
lower grade. In fact, the Central 
Government stated in paragraph 16 of 
the affidavit of A. R. Ailawadi in re- 
ference to the posts in the higher 
grade: “In the States of Mysore, 
Madras and Bombay certain percen- 
tage of posts of graduate tutorial 
cadre were treated as selection grade 
posts, the percentage in Mysore being 
20% in Bombay 3% and in Madras 
33-1/3%, and these posts were not 


attached to any particular Institution 
or office. Persons in the Initial re- 
cruitment category were given this 


selection grade on the basis of senio-- 


rity-cum-merit”. If this is true, it 
would mean that the posts of ex- 
Bombay, ex-Madras and ex-~-Mysorea 
teachers in the higher grade were in 
the nature of selection grade posts 
and the teachers in the lower grade 
were, on the principle of senio- 
rity-cum-merit, given the higher 
grade, but they remained in the 
same posts discharging the same 
duties and .responsibilities. It would 
seem that the posts in the higher 
grade were thus not promotional 


posts, distinct and separate from 
the posts in the lower grade. 
The posts were the same and the 


duties and responsibilities were the 
same, but the teachers who were in 
the lower grade were given the 
higher grade on the principle of 
seniority-cum-merit. This would be 
evident from the order of the Gov- 


ernment of Mysore dated 21st Sept- 
ember, 1947 set out in paragraph 8 of 
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the affidavit in reply filed by res- 
pondent No. 8, Appendix 9 to the 
Bombay Educational Manual referred 
to in paragraph 9 of that affidavit and 
the position in regard to the Educa- 
tional Service in the erstwhile State 
of Madras as set out in paragraph 10 
of that affidavit. It is obvious that 
the Central Government, in deter- 
mining the equation of posts, omitted 
to take into accounti these relevant 
considerations and failed to apply the 
criteria of the first and second fac- 
tors in the light of the material facts 
placed before it. 


16. The Central Government 
in its decision then proceeded to con- 
sider the criterion relating to the 
third factor, namely, the minimum 
qualifications prescribed for recruit- 
ment to the posts and observed that 
“the Hyderabad and Coorg teachers 
in the grades of Rs. 130-190 and 
Rs. 80-220 respectively. were less 
qualified than the other teachers’. It 
is difficult to see the logic or rele- 
vance of this observation. What the 
Central Government was concerned 
to enquire was as to what were the 
posts of ex-Bombay, ex-Madras and 
ex-Mysore teachers to which the posts 
of ex-Hyderabad teachers in the 
grade of Rs. 154-275 could be regard- 
ed as similar from the point of view 
of minimum qualifications prescribed 
for recruitment to the posts. It may 
be that the ex-Hyderabad teachers in 
the grade of Rs. 130-190 were less 
qualified than the ex-Bombay, ex- 
Madras and ex-Myscre teachers in 
the lower grade, but that could have 
no bearing on the question as to 
whether ex-Hyderabad teachers in 
the grade of Rs. 154-275 were supe- 
rior or inferior to the ex-Bombay, ex- 
Madras and ex-Mysore teachers in 
the higher grade from the point. of 
view of qualifications. The Central 
Government ought to have considered 
whether there was any comparison 
between the posts of ex-Hyderabad 
teachers in the grade of Rs. 154-275 
and the posts of ex-Bombay, ex- 
Madras and ex-Mysore teachers in 
the higher grade, on the criterion of 
minimum qualifications required for 
recruitment to the posts. This, un- 
fortunately, as the decision of the 
Central Government shows, it failed 
to do. There is nothing in the deci- 
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sion of the Central Government which 
would indicate even remotely that the 
Central Government applied its mind 
to the criterion of minimum qualifi- 
cations and compared the posts of ex- 
Hyderabad teachers in the grade of 
Rs. 154-275 with those of other allo- 
cated teachers in the higher grade, 
from the point of view of this crite- 
rion. 


17. So far as the criterion re- 
lating to the fourth factor, namely, 
the salary of the posts is concerned, 
the Central Government was con- 
strained to admit that the posts of ex- 
Hyderabad teachers in the grade of 
Rs. 154-275 carried a higher pay 
scale than those of ex-Bombay, ex- 
Madras and ex-Mysore teachers in 
the lower grade and even the posts 
of ex-Hyderabad teachers in the 
grade of Rs. 130-190 enjoyed a betier 
pay scale than those of ex-Bombay, 
ex-Madras and ex-Mysore teachers 
in the lower grade. This was unden- 
iably a relevant factor but the Cen- 
tral Government ignored it altogether 
and pinned its decision only on the 
other three criteria which also, as 
pointed out by us above were either 
not applied at all or improperly ap- 
plied. 


18. There can, therefore, be 
no doubt that if we test the validity 
of the equation of posts by reference 
only to the reasons given by the 
Central Government in its decision as 
reproduced in paragraph 15 of the 
affidavit of A. R. Ailawadi, the equa- 
tion of posts made by the Central 
Government cannot stand in so far as 
ex-Hyderabad teachers in the grade 
of Rs. 154-275 are concerned. But the 
Central Government in the affidavit 
of A. R. Ailawadi gave certain further 
reasons justifying the equation of 
posts made by it and though the deci- 
sion of the Central Government does 
not show that these reasons actually 
weighed with the Central Govern- 
ment, we would proceed to examine 
their correctness. 


19. The contention of the Cen- 
tral Government, as set out in the 
affidavit of A. R. Ailawadi, was that 
the posts of ex-Hyderabad teachers 
in the grade of Rs. 154-275 did not 


belong to the promotional cadre but. 


were meant only for the initial re- 
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cruitment of trained graduates and 
hence they were rightly clessified 
under the Initial Recruitment cadre. 
The strongest reliance in support ct 
this contention was placed on the 
Cadre and Recruitment Rules of the 
Hyderabad Educational Service made 
by the Rajpramukh on 29th October, 


- 1953. It was pointed out by the Certral 


Government that according to the 
Hyderabad Cadre and Recruitment 
Rules, the highest grade in the subor- 
dinate services was that of teachers 
in the grade of Rs. 266-345 and that 
was to be filled by promotion of tea- 
chers in the grade of Rs. 154-275 and 
the next lower grades were those cf 
teachers in the grades of Rupees 154- 
275 and Rs. 130-190 and these were 
“to be filled ordinarily by direct re- 
cruitment by selection by a select 
committee” and so far as tne mini- 
mum qualifications for recrurtment 
to these grades were concerned, a 
candidate had to bea trained graduate 
for recruitment to the grade of 


Rs. 154-275 while for recruitment to . 


the grade of Rs. 130-190 it was enough 
if he was merely a graduate or a 
trained intermediate. The Central 
Government submitted on the basis 
of these provisions in the Hyderabad 
Cadre and Recruitment Rules that the 
grade of Rs. 154-275 was not a pro- 
motional grade but it was as much an 
initial recruitment grade as the grade 
of Rs. 130-190, the only difference 
being that the minimum qualification 
for recruitment in the former was 
that the candidate should be a trained 
graduate while in the latter, he could 
be an untrained graduate or a trained 
intermediate. The only promotional 
grade, according to the Hyderabad 
Cadre and Recruitment Rules was 
that of teachers in the grade of 
Rs. 280-345. That was the reason why, 
contended the Central Government, 
the posts of ex-Hyderabad teachers 
in the grade of Rs. 280-345 were equa- 
ted with the posts of ex~Bombay, ex- 
Madras and ex-Mysore teachers in the 
higher grade — which were in the 
Promotional cadre, while the posts of 
ex~Hyderabad teachers in the grades 


of Rs. 154-275 and Rs. 1380-196 were 
equated with the posts of ex-Bombay, 
ex-Madras and ex-Mysore teachers in 
the lower grade which constituted 
Initial Recruitment cadre. This con- 


942 S. C. [Prs. 19-21) Mohd. Shahabuddin v. Union of India 


tention, plausinle though it may seem, 
is, in our opinion. fallacious, inas- 
much as it is based on misconception 
of the true nature of the equation of 
posts and -disregard of the actual and 
historical facts obtaining in regard to 
the ex-Hyderabad grade of Rupees 
154-275 and the ex-Mysore prades of 
Rs. 60-150 and Rs. 130-206. 


20. It is clear that what the 
Central Government was required to 


do for the purpose of bringing about: 


the integration of the services was to 
determine the equation of posts of 
allocated Government servants com- 
ing from different integrating areas. 
The equation that was to be made by 
the Central Government was of posts 
and since posts would be in different 
grades, the equation of posts would 
necessarily involve the equation of 
grades. This equation had to be done 
by reference to the four criteria laid 
down at the conference of the Chief 
Secretaries. It was immaterial whe- 
ther the grades which were sought to 
be equated were initial recruitment 
grades or promotional grades. There 
was no requirement either of law or 
of principle that one initial recruit- 
ment grade could be equated only 
with another initial recruitment 
grade, or that one promotional grade 
could be equated only with another 
promotional grade. The four criteria 
which were tobe applied for the pur- 
pose of determining the equation were 
those laid down at the Conference of 
the Chief Secretaries and if these four 
criteria were satisfied, then in a given 
case an initial recruitment grade could 
be equated to a promotional grade and 
vice-versa. We do not, therefore, think 
that the Central Government was 
right in taking the view that the ex- 
Hyderabad grade of Rs. 154-275 could 
not be equated with the ex-Bombay 
grade of Rs. 210-300, ex-Madras grade 
of Rs. 165-245 and ex-Mysore grade 
of Rs. 130-200 because the former 
was an initial recruitment grade 
while the latter were promotional 
grades. That was not a correct test to 
be applied in determining the equa- 
tion of posts. 


21. But apart from this ob- 
jection as a matter of law, we do not 
think the Central Government was 
right in saying that the ex-Hydera- 
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bad grade of Rs. 154-275 was not a 
promotional grade but an initial re- 
cruitment grade for trained gradua~ 
tes: We will first consider the posi~ 
tion prior to the making of the Hyde- 
rabad Cadre and Recruitment Rules 
of 29th May, 1953. There are several 
orders commencing from 17th Octo- 
ber, 1951. and ending with 12th De- 
cember, 1954, Annexures F1 to F4 to 
the petition, which clearly show that 
ex-Hyderabad teachers in the grade 
of Rs. 180-190 were promoted to the 
grade of Rs. 154-275. All the forty- 
three ex-Hyderabad petitioners were 
originally appointed in the grade of 
Rs. 130-190 and subsequently on ob- 
taining B. T. or B.Ed. degree, they 
were promoted to the grade of Rupees 


154-275 in accordance with the prin- 
ciple of seniority-cum-merit and this 
is borne out by the orders of promo- 
tion passed in the case of each of 
them. In fact, as pointed out by the 
ex-Hyderabad petitioners in para- 
graph 4 (2) of the petition, all the ex- 
Hyderabad teachers in the grade of 
Rs. 154-275, except two, were promo- 
tees from the grade of Rs. 130-190. 
The proceedings relating to the order 
of the Government of Mysore dated 
1ith March, 1960 Annexure G-1 to 
the petition, also showed that, in the 
ex-Hyderabad area, trained graduates 
in the grade of Rs. 130-190 were pro- 
moted to the grade of Rs. 154-275. So 
also the letter dated 22nd December, 
1962 addressed by the Director of 
Publie Instruction, Andhra Pradesh 
to the Secretary to the Hyderabad 
Karnataka Teachers Union Annexure 
G2 to the petition pointed out that 
generally, in the ex-Hyderabad area, 
trained graduates were not appointed 
directly in the grade of Rs. 154-275 
and “only untrained graduates were 
appointed in the scale of Rs. 130-190 
and thereafter they were selected for 
B.Ed. training as per seniority and 
after they had completed B.Ed. train- 
ing, they were promoted to the train- 
ed graduates scale of Rs. 154-275 as 
per seniority”. . Similarly, the letter 
dated 21st January, 1966 of the De- 
puty Secretary to Government of 
Andhra Pradesh to the ` Accountant 
General, Andhra Pradesh, Annexure 
G3 to the petition, also asserted that 
the ex-Hvyderabad teachers who were 


in the grade of Rs. 1380-190 prior ta 
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the reorganisation were ‘eligible for 
promotion to the next higher scale of 
Rs. 154-275 in case of their first pro- 
motion after Ist November, 1956”. 
Then there is alsc an order of the 
Government of Mysore dated 28th 
August, 1961, Annexure G4 to the peti- 
tion, which said that Shri Basant Rao 
Patil was promoted from the grade 
of Rs. 130-190 to Rs. 154-275 along 
with eleven other teachers. And, 
lastly. the letter dated 30th December, 
1964 addressed by the Director of Pu- 
blice Instruction, Andhra Pradesh to 
the Secretary, Hyderabad Karnataka 
Teachers Union, Annexure G8 to the 
petition, affirmed in terms clear and 
explicit that the duties of the posts 
of teachers were the same in the 
grade of Rs. 154-275 as in the grade of 
Rs. 130-190 and the grade of Rupees 
154-275 merely constituted a “higher 
category. to which trained graduates 
in the grade of Rs. 130-190” were 
eligible for promotion. It would, 
therefore, be seen that right upto the 
time of the making of the Hyderabad 
Cadre and Recruitment Rules and 
even thereafter, the ex-Hyderabad 
grade of Rs. 154-275 was a promo- 
tional grade and save in two excep- 
tional cases, no direct recruitment 
was ever made to this grade. The 
entry in the grade of Rs. 154-275 was 
always by way of promotion of train- 
ed graduates from the grade of 
Rs. 130-190. It is true that the Hyde- 
rabad Cadre and Recruitment Rules 
provided that the posts of teachers in 
the grade of Rs. 154-275 shall be fill- 
ed ordinarily by direct recruitment 
but in fact, no direct recruitment was 
ever made to this grade. The word 
‘ordinarily’ left it open to the Gov- 
ernment to appoint a teacher to the 
grade of Rs. 154-275 otherwise than 
by direct recruitment and in fact, as 
the various documents to which we 
have just referred show, appoint- 
ments to the grade of Rs. 154-275 
were made by promotion of trained 
graduates from the grade of Rupees 
130-190 even after the making of the 
Hyderabad cadre and Recruitment 
Rules. The position which prevailed at 
the timeofthe reorganisation, there- 


fore, was that the ex-Hyderabad grade 
of Rs. 154-275 was infact, and in rea- 
lity a promotional grade consisting 
wholly of promotees fromthe grade of 
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- Rs. 130-190 save in two exceptional 
cases. We fail to see how the Cent- 
ral Government could have ignored 
the stark reality of this situation and 
proceeded on a purely theoretical 
basis wholly unrelated to the facts and 
concluded that the ex-Hyderabad 
grade of Rs 154-275 was an initial 
recruitment grade for trained gradua- 
tes as distinct from a promotional 
grade. 


22. We find from the egua- 
tion of posts made in the Final Inter 
State Seniority list as also from the 
affidavit of A. R. Ailawadi that, ac- 
cording to the Central Government 
the ex-Hyderabad grade of Rs. 280- 
345 was a promotional grade for ex- 
Hyderabad teachers in the grade of 
Rs. 154-275 and “the teachers in the 
grade of Rs. 154-275 had to pass nor- 
mally through the selection grade of 
Rs. 280-345 before entering the Class 
II Gazetted cadre” and the posts in 
the ex-Hyderabad grade of Rs. 280- 
345 were, therefore, rightly equated 
with those of ex-Bombay, ex-Madras 
and ex-Mysore teachers in the higher 
grade This stand of the Central Gov- 
ernment is clearly untenable It is 
clear from the letter dated 21st Octo- 
ber, 1954 addressed by the Secretary 
to the Government of Hyderabad 
Education Department to the Direc- 
tor of Publie Instruction, Annexure 
G-6 to the petition, that the ex- 
Hyderabad grade of Rs. 280-345 was 
a selection grade: it was “not a sepa- 
rate grade by itself but only an ex- 
tension of existing grade” of Rupees 
154-275 in which it was necessary to 
reach the maximum before aspiring 
to the next ladder. The same position 
was reiterated by the Government of 
Andhra Pradesh in its order dated 
12th March, 1959, Annexure G-7 to 
the petition where it was stated that 
the ex-Hyderabad grade of Rupees 
280-345 was not a separate cadre by 
itself but only a continuance of the 
grade of Rs. 154-275 “a little over 
the maximum of the time scale of 
the grade”. The letter dated 23rd 
January, 1950 addressed by the Direc- 
tor of Public Instruction, Hyderabad 
to the Principals and Head Masters, 
Annexure G-5 to the petition, also 
pointed out that for the purpose of 
promotion to Class II Gazetted cadre 
the date of entry ‘into the grade of 
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Rs. 154-278 would be on the basis of 
seniority of teachers “irrespective of 
the grades in which they have work- 
ed, though ‘they might be working 
either in the grade of Rs. 154-275 or 
Rs. 280-345". So also the letter dated 
Sth February, 1964 addressed by the 
Director of Public Instruction, Ban- 
galore, Annexure G-7 to the petition, 
reiterated that the grade of Rs. 280- 
3845 was only a side grade intended 
for officials who have reached the 
maximum in the grade of Rs, 124- 
275 and they would have no pre- 
ference over their seniors working in 
the grade of Rs. 154-275 and senio- 
rity in the grade of Rs. 154-275 would 
be the only criterion for Class II 
Gazetted promotion and one need not 
be promoted to the side grade te get 
eligibility for Class Ii Gazetted pro- 
motion. It would be seen from these 
documents that the ex-Hyderabad 
grade of Rs. 280-345 was merely a 
selection grade and not a promotional 
grade and the next higher grade of 
promotion from the grade of Rupees 
154-275 was Class Ii Gazetted grade 
and prometion to thet higher grade 
was not from the selection grade of 
Rs, 260-345 but from the grade of 
Rs. 154-275 on the basis of seniority. 
The Central Government was, there- 
fore, clearly in error in taking the 
view that the ex-Hyderabad grade 
of Rs. 280-345 was a promotional 
grade in between the grade of Rupees 
154-275 and Class II Gazetted grade. 
If the next higher grade above the 
gerade of Rs. 154-275 was Class H 
Gazetted grade, it would be a sericus 
matter for consideration whether the 
grade of Rs. 154-275 should not be 
equated with the ex-Bombay, ex- 
Madras and ex-Mysore higher grades 
which were immediately below Class 
II Gazetted grade in those respective 
States. 


23. Lastly, it may be pointed 
cut that there is one rather important 
and relevant consideration which the 
Central Government seems to have 
failed to take into account and that 
relates to the qualifications required 
for recruitment to the posts sought to 
be equated There was no dispute that 
for recruitment, whether by promo- 
tion or otherwise, to the ex-Hydera-~- 
bad grade of Rs. 154-275, it was es- 


, of 167 ex-Mysore teachers 
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sential that a teacher should be a 
trained graduate and in practice all 
teachers promoted to that grade and 
even the twe exceptional direct re- 
cruits, were trained graduates. But 
so far as the ex-Mysore grade of 
Rs. 60-150 is concerned, even an un- 
trained graduate could be appointed 
under Note A to the Order of the 
State Government dated 21st Septem- 
ber, 1947 set out in paragraph 8 of 
the affidavit in reply of respondent 
No. 8 and in fact, a large number of 
untrained graduates were appointed 
in this grade. The practice followed 
was to appoint untrained graduates, 
since trained graduates were not 
availabie, and then to depute them 
for training in B. T. course at Gov- 
ernment cost. The result was that at 
any given point of time there was 
always a large number of untrained 
graduates in the ex-Mysore grade of 
Rs. 60-150. It is highly revealing to 
note that out of about 700 ex-Mysore 
teachers in the grade of Rs. 60-150 
allocated to the State of Mysore, 
there were admittedly as many as 343 
who were untrained .graduates and 
20 more were also untrained but they 
were undergoing training on deputa- 
tion, It is difficult to see how, in the 
absence of any other strong and rele- 
vant countervailing considerations 
the .ex-Hyderabad grade of Rs, 154- 
275, where the minimum qualifica- 
tion of trained graduate was always 
insisted on and followed, could be 
equated with the ex-Mysore grade of 
Rs. 60-150 where the minimum quali- 
fication of trained graduate was not 


a sine qua non for recruitment and 


in fact more than half the number 
of teachers were untrained graduates. 
It may be noted that untrained gra- 
duates in the grade of Rs. 60-150 
were not only entitled to their usual 
increments but they covld also be 
promoted to the next higher grade of 
Rs. 130-200. There were admittedly 
at the time of reorganisation 26 out 
in the 
grade of Rs. 1380-200, who were un- 
trained graduates. Similarly, in the 
erstwhile Bombay State also, mini- 
mum qualification of trained gra- 
duate was not necessary for recruit- 
ment to the grade of Rs. 70-200. Ifa 
candidate was a trained graduate, he 
was given an advance increment, but 


ay 
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even without being trained, he could 
gain admittance in the grade. vide 
Appendix 9 to the Bombay Education 
Manual and Rule 131 in Section VII 
of the Bombay Civil Services Classi- 
fication and Recruitment Rules set 
out in paragraph 9 of the affidavit in 
reply filed by respondent No. 8. The 
Central Government failed to consi- 
der whether the ex-Hyderabad grade 
of Rs. 154-275 could legitimately be 
equated with the ex-Bombay grade of 
Rs. 70-200, when the minimum quali- 
fication for recruitment in the former 
was that the candidate should be a 
trained graduate while in the latter, 
he could just be an ordinary gra- 
duate? 


24. We are, therefore, of the 
view that the equation of posts made 
by the Central Government was ille- 
gal and invalid in so far as it related 
to the posts of ex-Hyderabad teachers 
in the grade of Rs. 154-275. We ac- 
cordingly set aside the equation of 
posts as also the Final Inter State 
Seniority-List based upon it, to the 
extent that it relates to the posts of 
ex-Hyderabad teachers in the grade 
of Rs. 154-275 and direct the Central 
Government to make fresh equation 
of posts after taking into account all 
relevant facts having material bear- 
ing on the question and in the l ght 
of the observations contained in this 
judgment. 


Writ Petition No. 149 of 1972:— 
25. The case of the ex-Coorg 


petitioners stands on the same footing , 


as that of the ex-Hyderabad peti- 
tioners in some material respects, In 
the first place, it does mot appear 
from the decision of the Central Gov- 
ernment that for the purpose of de- 
termining the proper equation of the 
posts of ex-Coorg teachers in the 
grade of Rs. 100-300, the Central 
Government applied the criteria of 
the first and the second factors by 
making a comparison of the nature, 
duties and responsibilities of the posts. 
In fact, the statement of the Central 
Government in its decision that “the 
duties etc. of the Hyderabad Inspec- 
tors in the grade of Rs. 154-275 were 
somewhat inferior to those of their 
counter-parts in Mysore, Bombay, 
Madras and Coorg” proceeded on the 
hypothesis that the duties and res- 
ponsibilities of the posts of ex-Coorg 
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teachers in the grade of Rs. 100-300 
were similar to those of the posts of 
ex-Bombay,  Ex-Madras and ex- 
Mysore teachers in the ligher grade 
Secondly, the criterion of the third 
factor, namely, the minimum qualifi- 
cations required for recruitment to 
the posts was also not applied by the 
Central Government for the purpose 
of determining the equation of the 
posts of ex-Coorg teachers in the grade 
of Rs, 100-300. All that was stated by 
the Central Government in its decision 
was that the ex-Coorg teachers in the 
grade of Rs. 80-220 were less qualified 
than the other teachers. But that had 
no bearirg on the question of quali-~ 
fications for the posts of ex-Coorg 
teachers in the grade of Rs. 100-300. 
It was common ground between the 
parties that the minimum qualifica- 
tion required for recruitment to the 
posts of ex-Coorg teachers in the 
grade of Rs. 100-300 was that the 
candidate should be a trained gra- 
duate. However, so far as the ` posts 
of ex-Mysore teachers in the grade 
of Rs. 60-150 and ex-Bombay teachers 
in the grade of Rs. 70-200 were con- 
cerned, it was not a Minimum quali- 
fication that the candidate should be 
atrained graduate but it was enough 
if he was an untrained graduate. Vide 
the relevant discussion in Writ Peti- 
tion No. 12 of 1972. It would thus 
seem that there was no equivalence 
between the posts of ex-Coorg tea- 
chers in the grade of Rs. 100-300 and 
those of ex-Mysore teachers in the 
grade of Rs. 60-150 and ex-Bombay 
teachers in the grade of Rs. 70-200 
from the point of view of the crite- 
rion of minimum qualifications re- 
quired for recruitment to the posts. 
This important consideration, how- 
ever, seemed to have been omitted to 
be taken into account by the Central 
Government. So also the Central Gov- 
ernment failed to take into account 
the criterion of the fourth factor, 
namely, the salary attached to the 
posts, for the posts of ex-Coorg tea- 
chers in the grade of Rs. 100-300 
undeniably carried a higher pay scale 
than the posts of ex-Mysore teachers 


in the grade of Rs. 60-150, ex-Bom- 
bay teachers in the grade of Rs. 70- 
200 and ex-Madras teachers in the 
grade of Rs. 85-175. In fact, the pay 
scale of the posts of ex-Coorg tea~ 
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chers in the grade of Rs. 100-300 was 
in some respects even better than 
that of ex-Mysore teachers in the 
grade of Rs. 130-200. It appears from 
the affidavit in reply filed by 8. 
Kannan, Deputy Secretary to the 
Government of India, Cabinet Secre- 
tariat on behalf of the Central Gov- 
ernment that the main consideration 
which prevailed with the Central 
Government in equating the posts of 
ex-Coorg teachers in the grade of 
Rs. 100-300 with those of ex-Bombay 
teachers in the grade of Rs. 70-200, 
ex-Madras teachers in the grade of 
Rs. 85-175 and ex-Mysore teachers in 
the grade of Rs. 60-150 was that these 
were all initial recruitment grades, 
and the posts of ex-Coorg teachers 
in the grade of Rs. 100-300 could not 
be equated with those of ex-Bombay 
teachers in the grade of Rs. 210-300, 
ex-Madras teachers in the grade of 
Rs. 165-245 and ex-Mysore teachers 
in the grade of Rs. 130-200 because 
the former belonged to the initial re- 
cruitment grade, while the latter, to 
promotional grades. But, as pointed 
out by us above, this was not a valid 
consideration which should have gui- 
ded the Central Government in deter- 
mining the equation of. posts. The 
Central Government ought to have 
taken into account the four criteria 
laid down at the conference of the 
Chief Secretaries and determined the 
equation of posts by reference to 
those criteria. It may also be pointed 
out that the next higher grade above 
the ex-Coorg grade of Rs. 


the grade of Rs. 200-300, which was 
a special grade for the Principal, Ja- 
natha College started as an experi- 
mental measure for a period of one 
year! Promotion to Class II Gazetted 
grade was from the grade of Rupees 
100-300 and it was not necessary for 
a teacher in the grade of Rs. 100-300 
to be appointed Principal, Janatha 
College in the grade of Rs. 200-300 
in order to aspire for promotion to 
Class II Gazetted grade. That is obvi-~ 
ous from the Order of the Govern- 
ment of Coorg, dated 27th June, 1956, 
Annexure 8 to the petition, promot- 
ing B. Suryanarain Rao and S. S. Kri- 
shna Rao from the grade of Rs. 100- 
300 to Class II Gazetted post of Head 
Master. The grade of Rs. 200-300 ate 
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100-300 | 
was Class II Gazetted grade and not ~™ 
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tached to the post of Principal, Jana- 
tha College was, therefore, not a pro- 
motional grade but a special grade 
which did not give its incumbent any 
preference over the -teachers in the 
grade of Rs. 100-300. The Central 
Government was clearly in error in 
proceeding on the basis that “in be- 
tween the posts of trained graduate 
Assistants and Sub-Divisional Inspec- 
tors on the one hand (in grade Rs. 100- 
300) and the posts of Head Masters 
of Government High Schools and the 
Principal of Basic Training College, 
Kudige on the other (in the grade of 
Rs. 250-10-350), the intermediate pro- 
motional post was that of Superinten- 
dent, Janatha College, Kudige in 
grade Rs. 200-10-300" and on that 
basis equating only the post of Prin- 
cipal, Janatha College in the grade of 
Rs. 200-300 with the posts of ex- 
Bombay, ex-Madras and ex-Mysore 
teachers in the higher grade. These 
infirmities vitiated the equation of 
posts made by the Central Govern- 
ment. 


26. aside 


We, therefore, set 


- the equation of posts as also the Final 


Inter State Seniority List based upon 
it, in so far as they relate to the posts 
of ex-Coorg teachers in the grade of 
Rs. 100-300 and direct the Central 
Government to make fresh equation 
of posts after taking into account all 
relevant facts having material bearing 
on the question and in the light of the 
observations contained in this judg- 
ment. 


The first respondent will pay the 
costs of the petitioners in each of 
these two writ petitions. 


Order accordingly. 





AIR 1975 SUPREME COURT 946 


(From: Bombay)* 
A. ALAGIRISWAMI AND R. S. 
SARKARIA, Jð. 

Anandji Haridas & Co. Pvt. Ltd., 
Petitioner v. Engineering Mazdoor 
Sangh and another, Respondents. 

Civil Appeal No. 2053 of 1971, 
D/- 13-2-1975. 


—— Bo 


 *(S.C.A. n 1346 of 1968, D/- 8-7-1971 
m. 


BS/BS/A635/75/AGT 


1975 


(A) Interpretation of Statutes — 
Yntention of Legislature — External 
evidence — Whether and when can 
be used. 


As a general principle of inter- 
pretation, where the words of a sta- 
tute are plain, precise and unambigu- 
ous, the intention of the Legislature 
‘is to be gathered from the language 
of the statute itself and no external 
evidence such as Parliamentary De- 
bates, Reports of the Committees of 
the Legislature or even the statement 
made by the Minister on the introduc- 
tion of a measure or by the framers 
of the Act is admissible to construe 
those words. It is only where a sta- 
tute is not exhaustive or where its 
language is ambiguous, uncertain, 
clouded or susceptible of more than 
one meaning or shades of meaning, 
that external evidence as to the evils, 
if any, which the statute was inten- 
ded to remedy, or of the circumstan- 
ces' which led to the passing of the 
statute may be looked into for the 
purpose of ascertaining the object 
whick the Legislature had in view in 
using the words in question. 

(Paras 8, 9) 

(B) Payment of Bonus Act (1965), 
Ss. 6 (c), 7 (e) — Finance Act (1966), 
Schedule I, Paragraph I (A) (2) (j— 
Industrial company — Concession in 
rate of income-tax granted under 
Finance Act 1966 — Not a rebate or 
relief in payment of direct tax, within 
Section 7 (e) of Bonus Act. 


The ‘rebate or relief’ in the pay- .. 4 
pay" mitted to the Government which by 


ment of any direct tax in order to 
fall within the purview of Sec. 7 (e) 
of the Bonus Act must satisfy two 
conditions viz., (i) that it must be a 
‘rebate or relief “allowed under any 
law for the time being in force re- 
lating to direct taxes or under the 
relevant annual Finance Act’, and fur- 
ther (ii) that it must be a relief or 
rebate for the development of any 
Industry. 

The Finance Act, 1966, does not 
say that the difference of 10 per cent 
in the rates of tax applicable to an 
Industrial Company and any other 
Company isto be deemed to be a re- 


bate or relief forthe development of 


industry. Nor hasitbeen shown that 
this difference in the ratesis allowed 
as a rebate or relief under any other 
extant law relating to direct taxes. 
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_ The difference of 10 per cent 
in the levy of income-tax provided in 
the Finance Act 1966 is thus not a 
relief or rebate in the payment of 
income-tax for the development of 
an industry for the purposes of Sec- 
tion 7 (e) of the Payment of Bonus 
Act 1965. 7 (Paras 10, 11) 


Mr. M. C. Bhandare, Sr. Advo- 
Cate, (Mz. P. H. Parekh, Mrs. S. Bhan- 
dare, Advocates with him), for Peti- 
tioner, 


Judgment of the 
vered by 


_ SARKARIA, J.:— Whether the 
difference of 10 per cent between 
an Industrial Company and other 
Companies in the levy of Income-tax 
provided in the Finance Act, 1966 is 
to be construed a “rebate” or “relief” 
in the payment of any direct tax, for 
the development of an industry, for 
the purposes of Section 7 (e) of the 
Payment of Bonus Act, 1965 — (for 
short, the Bonus Act) is the short ques- 
tion that falls to be answered in this 
appeal by special leave. 


m ; The appellant is a Private 
td. Company. It manufactures auto- 
mobile ancillaries and other goods in 


Court was deli- 


its Factory at Bombay. It employs 
about 170 workmen. The ana cae 


demanded bonus for the year 1964- 
65. Their demand was not met by 
the Company. Conciliation proceed- 
ings before the Conciliation Officer 
having failed, the dispute was sub- 


its Order, dated May 2, 1967, refer- 
red thesame for adjudication to the 
Industrial Tribunal. 


3. One of the points mooted 
before the Tribunal was, whether in 
calculating the available surplus, the 
direct tax payable by the Company 
was deductible at the rate of 55 per 
cent or 65 per cent. The case of the 
Mazdoor Sangh (Respondent No. 1) 
was that the rate should be 55 per 
cent as the Company was paying the 
tax at that rate only. As against this, 
the Company contended that it was 
entitled to deduct as per Section 7 (e) 
of the Bonus Act, direct tax at the 
normal rate of 65 per cent and not 
at 55 per cent which was only -con- 
cessional levy amounting to. a ‘relief’ 
for the purpose. of development... ’ 
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4. The Tribunal accepted the 
contention of the Company. After 
referring to the speech of the Finance 
Minister on the Budget of 1965-67, 
the Tribunal held: 


re while the private companies 
have been normally assessed to 
income-~tax atthe rate of 65 per cent, 
those engaged in industrial undertak- 
ings have been assessed at the con- 
cessional rate of 55 per cent, asa 
measure of rendering assistance to 
their growth. Such a concession 
would, unquestionably amount to 
relief for the purpose of development 
as contemplated by Section 7 (e) of 
the Act.” 

Aggrieved, the Mazdoor Sangh 
impugned the Tribunal’s Award, 
dated 29-2-1968, by a Writ Petition 
under Article 227 of the Constitution 
before the High Court of Bombay. 
The High Court held that the Com- 
pany being an Industrial Company, 
was liable to pay tax under the 
Finance Act, 1966 at the rate of 55% 
only on its total income after deduct- 
ing depreciation. Therefore, it could 
not claim deduction at a rate higher 
than 55% in calculating the available 
surplus. In the result, the High Court 
set aside the Award and remitted the 
case to the Tribunal for further dis- 
posal in accordance with law. Hence 
this appeal by the Company. 

5. Broadly, the scheme of the 
Bonus Act is this: At first, the gross 
profits derived by an employer from 
an. establishment are calculated in the 
manner specified in the First Sche- 
dule, or the Second Schedule, which- 
ever may be applicable (S. 4). On 
the basis of such gross profits, the 


available surplus for the particular 


accounting- year is computed. This is 
done by deducting therefrom the sums 
referred to in Sec. 6. According to 
Clause (c) of Section 6, one of the 
sums so deductible is: 

“Subject to the provisions of 
Section 7, any direct tax which the 
employer is liable to pay for the ac- 
counting year in respect of his income, 
profits and gains during that year’. 

6. Section 7, to which S. § (c) 
is subject, provides how for the pur- 
poses of the Act, the direct tax pay- 
able by the employer is to be calcu- 
lated. Clause (e) of Section is mate- 
rial. It runs thus: 
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“no account shall be taken of any 
rebate (other than development re- 
bate or development allowance) or 
credit or relief or deduction (not 
hereinbefore Mentioned in this sec- 
tion) in the payment of any direct 
tax allowed under any law for the 
time being in force relating to direct 
taxes or under the relevant annual 
Finance Act, for the development of 
any industry”. 


7, The rates of income-tax 
applicable to Private Ltd. Companies 
under Paragraph F Part I of the First 
Schedule fixed by the Finance Act, 
1966, are as follows: 


“I. In the case of a domestic Com- 
pany 
(A) (1) ...... 

(2) where the Company is not a 
company in which the public are 
substantially interested. 

(i) in the case of an 
Company 


(1) on so much 
of the total income 
as does not exceed 
Rs. 10,00,000 

(2) on the ba- 
lance, if any of the 
total income 

(i) in any other 
case 


industrial 


55 per cent 


— 60 per cent 


— 65 per cent 
of the total 
income”, 


It is not disputed that the Com- 
pany being an industrial. Company 
with total income for the relevant 
year not exceeding Rs. 10,00,000, the 
rate of tax under the above Para- 
graph I (A) (2) (i), applicable to it, 
was 99 per cent, and not 65 per cent, 
of the total income. However, Mr. 
Bhandare’s contention is that this was 
only a concessional rate and not the 
normal rate which was prescribed 
under Clause (ii) of the above Para- 
graph I (A) (2). The point pressed into 
argument is that this ten per cent 
concession in the tax-rate was given 
to Industrial Companies with a view 
to promote development of Industry 
and, as such, must be deemed to be a 
“relief” or “rebate” in the payment of 
direct tax of the kind contemplated 
by Section 7 (e) of the Act. Reliance 
for this contention has been placed on 
the speech of the Finance Minister on 
the Budget of 1966-67, wherein he 


1 
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proposed to provide “certain reliefs” 
which he considered “necessary for 
providing a suitable climate oÊ 
growth”, and in that context deseri- 
bed the rate of 55% tax on Industrial 
Companies as a “concessional rate”. 


8. We are afraid what the 
Finance Minister said in his speech 
cannot be imported into this case 
and used for the construction of 
Clause (e) of Section 7. The language 
of that provision is manifestly clear 
and unequivocal. It has to be cons- 
trued as it stands, according to its 
plain grammatical sense without ad- 
dition or deletion of any words. 


9. As a general principle of 
interpretation, where the words of a 
statute are plain, precise and unam- 
biguous, the intention of the Legis- 
lature is to be gathered from the 
language of the statute itself and no 
external evidence such as Parliamen- 
tary Debates, Reports of the Commit- 
tees of the Legislature or even the 
statement made by the Minister on 
the introduction of a measure or by 
the framers of the Act is admissible 
to construe those words. It is only 
where a statute is not exhaustive or 
where its language is ambiguous, un- 
certain, clouded or susceptible of 
more than one meaning or shades of 
meaning, that. external evidence as 
to the evils, if any, which the statute 
was intended to remedy, or of the 
circumstances which led to the pass- 
ing of the statute may be looked into 
for the purpose of ascertaining the 
object which the Legislature had in 


view in using the words in question. — 


10. In the case before us, the 
language of Section 7 (e) is crystal 
clear and self-contained. It indicates 
in unmistakable terms that the ‘re- 
bate or relief’? in the payment of any 
direct tax in order to fall within the 
purview of this clause must satisfy 
two conditions, viz., (i) that it must 
be a rebate or relief “allowed under 
any law for the time being in force 


relating to direct taxes or under the 
relevant annual Finance Act’, and 
further, (ii) that it must be a relief or 
rebate for the development of any 
Industry. In the present case, cordi- 
tion (i) is lacking. 

11. The Finance Act, 1966, 
does not say that this difference of 
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10 per cent in the rates of tax ap- 
plicable to an Industrial Company 
and any other Company is to be 
deemed to be a rebate or relief for 
the development of Industry. Nor has 
it been shown that this difference 
in the rates is allowed as a repate or 
relief under any other extant law re- 
lating to direct taxes. 

12. The High Court was, 
therefore, right in holding that it was 
not permissible to use the speech of 
the Finance Minister to construe the 
clear language of the statute. 

13. For the forgoing reasons 
the question posed above is answered 
in the negative and the appeal is dis- 
missed. 

14. As regards the costs, the 
delay in payment of the bonus caus- 
ed by the pendency of this appeal 
has been amply compensated vide this 
Courts order dated February i7, 
1972, which is to this effect: 

“The order of ex parte stay is 
made absolute on the condition that 
the petitioner-appellant shall pay six 
per cent interest on any amount that 
is found payable by the appellant to 
the respondent-workmen from the 
date the award become enforceable 
till the disposal of the appeal in this 
Court, in case the appeal fails in this 
Court.” 

15. The appeal has been heard 
ex parte, we therefore make noorder 
as to costs. 

Appeal dismissed. 


AIR 1975 SUPREME COURT 949 
(From: Rajasthan High Court)* 
K. K. MATHEW, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ. 

Sudarshan Mineral Co. Ltd., Ap- 
pellant v. Union of India and another, 
Respondents. 

Civil Appeal No. 2305 of 
D/- 13-2-1975. 

(A) Mines and Minerals (Reguia- 
tion and Development) Act (1957), 
Section 13 (2) (g) — Mineral Conces~ 
sion Rules (1960), R. 27 (1) (c) — Not 
ultra vires of rule making power 


*(Second Appeal No. 236 of 1961, D/- 
8-8-1969 — Raj.) 
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under Section 13 (2) (g) — Nor is it 
void on ground of uncertainty when 
applied to renewal of lease. 


Sub-section (2) of Section 13 
merely illustrates the nature of the 
rule-making power and does not 
restrict the general power under sub- 
section (1). Even under Clause (g) of 
sub-section (2) in particular the Rules 
may provide the terms on which and 
the conditions subject to which any 
mining lease may be granted or re- 
newed. Sub-rule (1) of Rule 27 re- 
quires every mining lease to be sub- 
jected to the conditions enumerated 
in clauses (a) to (n) and such condi- 
tions have got to be incorporated in 
every mining lease. The conditions 
enumerated in clauses (a) to (o) of 
Sub-rule (2) are optional and a min- 
ing lease may contain such other con- 
ditions as the State Government may 
deem necessary in regard to them. 

(Para 5) 


There is no element of uncer- 
tainty in Rule 27 (1) (c) either in re- 
gard to the grant of fresh lease or in 
respect of the renewal. The yearly 
dead rent to be fixed from time to 
time by the State Government cannot 
exceed the limit specified in Chapter 
IV. The maximum limit is therefore 
certain. To provide for payment of 
dead rent at a specified rate subject 
to variation within the limit specified 
in Schedule IV, is a term which can- 
not be said to be void on account of 
uncertainty, nor is it beyond the Rule 
making power conferred on the Cen- 
tral Government under S. 13 of the 
Act. (Para 5) 

(B) Mineral Concession Rules 
{1960), R. 28 — Mica Mining lease for 
20 years without any option of re- 
newal — Dead rent reduced by agree- 
ment — Renewal of lease under R. 28 
— Government not bound to incor- 
porate reduced dead rent against 
R. 27 (1) (o) 

Where the terms of a mica min- 
ing lease for 20 years not containing 
a clause for renewal are modified by 
agreement of parties before the ex- 
piry of the lease with the result that 
the mining area and the dead rent 
payable are reduced, and after the 
expiry of the period of lease the lease 
is again renewed under Rule 28 for 
a further period of 20 years, the 
lessee cannot insist that: the reduced 
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dead rent should also be incorpora- 
ted in the renewed lease. While 
granting a fresh lease the Govern- 
mental authority has no power tc re- 
lax the mandatory requirement of 
Rule 27 (1). By agreement it cannot 
take the conditions of the lease out 
of the said provision. In the circum- 
stances ofthis case while granting the 
renewal of the lease, the authority 
was neither bound nor empowered to 
incorporate a condition in the lease 
against clause (c) of Rule 27 (1). The 
demand of dead rent at Rs. 20/- per 
hectare ie. Rs. 8/- per acre was within 
the limits specified in Schedule IV of 
the Rules and there was no infirmity 
in it. (Para 8) 


Mr. P. C. Bhandari Advocate of 
M/s. J. B. Dadachanji & Co. Advo- 
cates, for Appellant; Mr. Girish Chan- 
dra Advocate for Mr. S. P. Nayar 
Advocate (for No. 1) and Mr. S.M. 
Jain, Advocate (for No. 2), for Res- 
pondents. 


UNTWALIA, J.:—- This is a plain- 
tiff’s appeal by special leave of this 
Court from the judgment and decree 
of the Rajasthan High Court whereby 
the plaintiffs second appeal from the 
decision of the First Appellate Court 
was dismissed and the dismissal of 
its suit was maintained. 


2. The facts of the case lie in 
a narrow compass and may usefully 
be stated at the outset. The plaintiff 
was granted a mining lease for min- 
ing mica by the erstwhile State of 
Shahpura for a period of 20 years 
commencing from the 12th August, 
1941. The area of the lease purpor- 
ted to be 1500 sq. miles. In due 
course the mining area in question 
came to form part of the State of 
Rajasthan. The Mines and Minerals 
(Regulation and’ Development) Act, 
1957 — hereinafter called the Act — 
came into force from ist June, 1958. 
Under Section 6 (1) of the Act as it 
stood at the relevant time the area 


of a mining lease in the case of mica — 


could not be more than 10 sq. miles 
and its maximum period could not ex- 
ceed 20 years as provided in Sec. 8. 
Section 16 confers power on the ap- 
propriate authority to modify a min- 
ing lease granted before 24th Octo- 
ber, 1949 to bring it in conformity 
with the Act and the Rules made 


a 
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thereunder. In exercise of this power 
and in accordance with the Mining 
Leases (Modifications of Terms) Rules, 
1956 the Controller of Mica Leases, 
Nagaur, reduced the mining area of 
the appellant’s lease to 10 sq. miles 
by his order dated November 20, 
1959. As per Rule 10 (1) (a) of the 
said Rules a compensation of Rs. 10/- 
only was fixed by agreement between 
the parties for reduction of the area, 
and by the same order the dead rent 
atthe rate of Rs. 8/- per acre per an- 
num fixed bythe original lease was 
reduced to Rs. 6/- per acre. The period 
of 20 years of the original lease came 
to an end on August 11, 1961. The 
appellant applied to the Government 
of Rajasthan for renewal of its lease 
for another 20 years. This was done 
in accordance with Rule 28 of the 
Mineral Concession Rules, 1960 — 
hereinafter called the Rules. The 
Government of Rajasthan granted the 
renewal by order dated December 13, 
1961 for a period of 20 years with 
effect from August 12, 1961. The dead 
rent fixed for the renewed lease was 
Rs. 20/- per hectare which comes to 
Rs. 8/- per acre. The appellant chal- 
lenged the order of the Government 
of Rajasthan by filing a revision be- 
fore the Central Government in ac- 
cordance with Rule 54 of the Rules. 
But the revision was dismissed. There- 
upon it filed a suit against the Union 
of India, respondent no. 1 and the 
State of Rajasthan, respondent no. 2 
for a decree of injunction to restrain 
the defendants from charging dead 
rent at the rate of Rs. 8/- per acre 
per annum and for a declaration that 
they are entitled to charge only at 
the rate of Rs. 6/- per acre. The suit 
was decreed by the Trial Court but 
was dismissed by the First Appellate 
Court. The dismissal was maintained 
by the High Court in second appeal. 


3. Mr. Y. S. Chitlay, learned 
counsel for the appellant, pressed the 
following five points in support of 
this appeal: 


(1) Under the agreement dated 
90-11-1959 the lease was to be govern- 
ed by the Act and the Rules except 
in regard to dead rent which was fix- 
ed at Rs. 6/- per acre. 


(2} Under Rule 28 of the Rules, 
the State Government while renew- 
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ing the lease had power to reduce the 
area but no power to increase the 
dead rent. 

(3) Rule 27 does not apply to re- 
newal of a lease, 

(4) Clause {ci of Sub-rule (1) of 
Rule 27 is ultra vires as it transgres- 
ses the rule making power under Sec- 
tion 13 (2) (g) of the Act. 

(5) Rule 27 (1) (c) if made ap- 
plicable to renewai of a mining lease 
introduces an element of uncertainty 
and is therefore void. 


4, Learned counsel for the 
respondents combated the appellants 
argument in all respects. In our opin- 
ion none of the contentions put for- 
ward on behalf of the appellant is fit 
ae accepted and the appeal must 
ail. 


5. As is well settled the power 
to make rules for regulating the 
grant of prospecting licences and 
mining leases in respect of minerals 
and for purposes connected therewith 
is to be found in sub-section (1) of 
Section 13. Sub-section (2) merely 
illustrates the nature of the power. It 
does not restrict the general power 
under sub-section (1). Even under 
clause (g) of sub-section (2) in parti- 
cular the Rules may provide the 
terms on which and the conditions: 
subject to which any mining lease 
may be granted or renewed. Sub- 
rule (1) of Rule 27 requires every 
mining lease to be subjected to the 
conditions enumerated in clauses (a) 
to (n) and such conditions have got to 
be incorporated in every mining lease. 
The conditions enumerated in cls. (a) 
to (o) of Sub-rule (2) are optional 
and a mining lease may contain such 
other conditions as the State Govern- 
ment may deem necessary in regard 
be them, Rule 27 (1) (c) reads as fol- 
OWS: 


‘The lessee shall pay, for every 
year, except the first year of the 
lease, such yearly dead rent within 
the limits specified in Schedule IV 
as may be fixed from time to time 
by the State Government and if the 
lease permits the working of more 
than one mineral in the same area, 
the State Government may charge 
separate dead rent in respect of each 
mineral: 

Provided that the lessee shall be 
liable to pay the dead rent or royalty. 


952 S. C, [Prs. 5-8] Sudarshan Mineral Co. v. Union of India 


in respect of each mineral whichever 
be higher in amount but not both.” 
There is no element of uncertainty in 
the Rule either in regard to the grant 
of fresh lease or in respect of the re- 
newal. The yearly dead rent to be 
fixed from time to time by the State 
Government cannot exceed the limit 
specified in Chapter IV. The maxi- 
mum limit is therefore certain. To 
provide for payment of dead rent at 
a specified rate subject to variation 
within the limit specified in Schedule 
IV, is a term which cannot be said to 
be void on account of uncertainty, 
nor is it beyond the Rule making 
power conferred on the Central Gov- 
ernment under Section 13 of the Act. 
The 4th and 5th points urged on be- 
half of the appellant therefore fail. 


6. Rule 27 (1) makes it incum- 
bent to subject every mining lease to 
the conditions enumerated in that 
sub-rule. The renewal of lease can- 
not be outside Rule 27 (1). A lease 
granted under the Rules and the re- 
newal made thereunder will not oc- 
casion any difficulty at all in the ap- 
plication of the conditions enumerat- 
edin sub-rule (1) to both. But the 
scope for argument in this case arose 
because the original lease was grant- 
ed in 1941 by the erstwhile State. 
The modifications were made in the 
year 1959 in accordance with the Act 
of 1957 and the Mining Leases (Modi- 
fication of Terms) Rules, 1956. The 
Rules of 1960 were then not in exist- 
ence. The question which deserves 
careful consideration, therefore, 1s — 
whether there is any substance m 
either of the first or second points 
urged on behalf of the appellant. 


T. The Controller of Mica 
leases prepared a note and passed a 
. final order on the 20th November, 59 
recording the modifications of the 
terms of the mining lease dated 12- 
8-1941 specifically stating therein that 
the said lease was for 20 years “with- 
out a renewal clause”. After provid- 
ing that “dead rent shall be payable 
at the rate of Rs. 6/~ per acre per 
annum”, it was mentioned ‘The fol- 
lowing clause shall be deemed to be 
inserted in the lease deed and shall 
form part thereof’: 

“Except for the modifications made 
by this order the lease shall be sub- 
ject to the Rules made or deemed to 


while granting the 
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have been made under Sections 13 
and 18 of the Mines and Minerals (Re- 
gulation and Development) Act, 1957 
(No. 67 of 1957)”. 


8. It was submitted on behalf 
of the appellant that when renewal 
of the lease was granted under R. 28 
of the Rules then the State Govern- 
ment was bound to act upon and in- 
corporate the new clause inserted in 
the original lease by order dated 20- 
11-1959. In other words, it was con- 
tended that the renewed lease had to 
be granted on the same terms and 
conditions. No term and condition 
could be varied while granting the 
renewal of the lease except in regard 
to the reduction of the area in ac- 
cordance with sub-rule (5) of R. 28. 
That being so, the argument stressed 
was that in view of the new clause 
operation of Rule 27 (1) (c) was ex- 
cluded in regard to the dead rent, it 
was not payable at any rate different 
from Rs. 6/- per acre. In our judg- 
ment the argument though attractive 
is not fruitful. If in the original lease 
there would have been a renewal 
clause giving a right to the lessee to 
have the renewal of the lease for 
another period of 20 years at its op- 
tion one could probably say that the 
renewal had to be on the same terms 
and conditions. In that event the new 
clause inserted in the original lease 
by order dated 20-11-1959 could pos- 
sibly be said to override the manda- 
tory requirement of Rule 27 (1) (c). 
But in absence of such a right of re- 
newal to the lessee the said clause 
was operative and effective only 
during the period of the original lease 
Le. upto lith August, 1961. The lease 
renewed thereafter was a renewal of 
the original lease in one sense and a 
fresh lease in another. While grant- 
ing a fresh lease the Governmental 
authority has no power to relax the 
mandatory requirement of sub-rule 
(1) of Rule 27 of the Rules. By agree- 
ment it cannot take the conditions of 
the lease out of the said provision, It 
is, therefore, clear on the facts and 
in the circumstances of this case that 
renewal of the 
lease, the authority was neither 
bound nor empowered to incorporate 
a condition in the lease against 
clause (c) of Rule 27 (1). The demand 
of dead rent at Rs. 20/- per hectare 
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ie. Rs. 8/- per acre was within the 
limits specified in Schedule IV of the 
Rules and there was no infirmity in 
it. 

9. For the reasons stated 
above we find no merit in this ap- 
peal. It is accordingly dismissed with 
costs. 

Appeal dismissed. 


AIR 1975 SUPREME COURT 953 
V. R. KRISHNA IYER AND 
R. S. SARKARIA, JJ 
Magan Gope, Fetitioner v. The 
State of West Bengal, Respondent. 


Writ Petn. No. 559 of 1974, D/- 
12-2-1975. 


(A) Maintenance of Internal Secu- 
rity Act (2971), S.3 (1) (a) Gi—Pre- 
ventive detention under—QOne of two 
grounds referring to smuggling acti- 
vity of detenu having no nexus with 
public order — Order is invalid — 
Validity or otherwise of other ground 
immaterial. 


Since the Act gives extraordi- 
nary powers to the Executive to de- 


_ tain a person without trial, meticu- 


lous compliance with the letter and 
requirements of law is essential for 
the validity of an order of detention 
made thereunder. (Para 6) 


If the exercise of the power is 
not on the face of the order co-rela- 
ted to any of the three grounds in 
Section 3 (1) (a) or concerns  activi- 
ties, which are not germane to any of 
these grounds, such exercise would 
be vitiated for lack of jurisdiction. 
Further, the satisfaction spoken of in 
Section 3 (1) which is the sine qua 
non to the exercise of the power is 
the subjective satisfaction of the au- 
thority which cannot be tested in 
court by objective standards. Ordi- 
narily, therefore, the court cannot go 
behind the satisfaction expressed on 
the face of the order. (Para 9) 


Thus where the order ex facie is 
made with a view to prevent an act 
prejudicial to the maintenance of 
Public Order, the detaining authority 
cannot be permitted to show that in 
fact the order was made to prevent 


an act prejudicial to the maintenance 
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of supplies and services essential to 
the life of the community. (Para 9) 


The various grounds indicated in 
clauses (i), (ii) and (Gii) of Section 3 (1) 
{a) are not always mutually exclu- 
sive, Nor can the prejudicial acts be 
categorised into watertight compart- 
ments. (Para 1!) 

Where the first of the two srounds 
of detention under Section 3 (1) (a) 
(ii) mentioned the attempt of inter- 
state smuggling act of the detenu ac- 
companied by show of force againsta 
public servant the activity cannot in 
the circumstances be said to be pre- 
judicial to the maintenance of publie 
order and the order of detention can- 
not be justified on the ground that 
the other ground has nexus with the 
public order. If one out of several 
grourds of detention is fsund to be 
irrelevant, the order of detention 
shall stand vitiated. The reason is 
that in such eases, it cannot be rea- 
sonably predicated as to what extent 
the irrelevant ground had influenced 
the subjective satisfaction of the de- 
taining authority. (Paras 12, 13) 
Cases Referred: Chronological Paras 
AIR 1975 SC 609 = WP No, 476 of 

1974, D/- 22-1-1975 ` 18 
AIR 1973 SC 197 = 1974 Cri LJ 395 


5) 

AIR 1973 SC 1062 = (1973) 4 SCC 4 
= 1973 Cri. LJ 862 5, ll 
AIR 1972 SC 1656 = 1972 Cri LJ 1006 
4,5 

AIR 1972 SC 1749 = 1972 SCD 805 


4 

AIR 1970 SC 269 = (1970) 1 SCR 762 

4 

AIR 1970 SC 1228 = (1970) 3 SCR 

288 4, 10 

AIR 1966 SC 740 = (1966) 1 SCR 709 

9 

AIR 1953 Pepsu 16 = 1953 Cri LJ 
120 


4, 12 


Mr. Gautam Goswami, Advocate, 
A. C. for Petitioner; Mr. G. S. Chat- 
terjee, Advocate of M/s. Sukumar 
Basu & Co., for Respondent, 


Judgment of the Court was deli- 
vered by 

SARKARIA, J..— Magan Gope, 
petitioner challenges the validity of 
the order of his detention made by 
the District Magistrate, Purulia under 
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Section 3 of the Maintensnee of Inter- 
nal Security Act, 1971. The order 
states that the detention has been 
made to prevent him from acting in 
any manner prejudicial to the main- 
tenance of public order. 

2. The impugned order is 
founded on two grounds which run 
as under: 


“1, On 1-11-73 at about 09-00 hrs, 
you along with your associates attac- 
ked Home Guard No. 900 Aswini 
Mohanti and 3 others of Layadi Home 
Guard Camp who were on cordoning 
patrol near Kashipur village, P, S. 
Joypur close to Bihar border when 
they arrested you with rice, Dalda, 
Kerosene Oil, wheat, which were be- 
ing carried by you and threatened 
them with death and snatched away 
the seized commodities from their 
custody. 

In consequence of your said acti- 
vity which comes within the purview 
of sections 143/186/332/506, LP.C. and 
7 {i} (a) Gi) of Act X of 1955, the 
maintenance of Public Order was dis- 
turbed, 

The said activity thus attract 
sub-clause (ii) of Clause (a) of sub- 
section (1) of Section 3 of the Main- 
tenance of Internal Security Act, 1971 
(Act 26 of 1971). 

2. On 6-11-73 at about 19.00 
hours, you along with your associates 
attacked the investigating Police Offi- 
cer and his Police Party with deadly 
weapons and attempted to resist your 
arrest while they went to Sidhi vil- 
lage under Joypur P. S., District 
Purulia to investigate a case. You 
and one of your associates were ar- 
rested with deadly weapons. 

These violent and dangerous acti- 
vities on your part created terror and 
panic amongst the local people who 
were over-awed and thus you have 
disturbed Public Order. 

In consequence of your said acti- 
vity which comes within the purview 
of Sections 148/149, 307/506/186 LP.C. 
the maintenance of public order was 
disturbed. i 

The said activities thus `attract 
Sub-Clause (ii) of Clause (a) of Sub- 
section (1) of Section 3 of the Main- 
tenance of Internal Security Act, 
1971 (Act 26 of 1971).” l 

3. The return has been filed 
by the District Magistrate who had 


™ 
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passed the impugned order in which 
it is averred: 


“I say that I made the detention 
order after being satisfied from the 
materials on records in support of the 
grounds of detention in question that 
with a view to preventing the said 
detenu from acting in any manner 
prejudicial to the maintenance of 
Public Order, it was necessary 10 de~- 
fain him...... T further say that the 
grounds furnished to the said detenu 
are the grounds on which I based my 
satisfaction for making the order of 
detention taking those grounds sepa- 
rately and collectively...” 


4, The main contention of 
Shri Goswami, learned Counsel ap- 
pearing as amicus curiae for the peti- 
tioner is that neither of the grounds 
of detention was relevant to Public 
Order. According to Counsel these 
incidents, at the most affect aw and 
order’. In support of his contention 
he has referred to Bakhtawar Singh 
v. State, (ATR 1951 Punj 157) = (52 
Cri LJ 17); Man Singh v. State, AIR 
1953 Pepsu 16 = (1953 Cri LJ 120); 
Arun Ghosh v. State of West Bengal 
(1970) 3 SCR 288 = (AIR 1970 SC 
1228); Kanu Biswas.v. State of West 
Bengal AIR 1972 SC 1656 = (1972 Cri 
LJ 1006); Kishori Mohan Bera v. The 
state of West Bengal, AIR 1972 SC 
1749 and Shyamlal Chakravarty v. 
oe of Police, Calcutta, AIR 1970 

269. 


> .In reply Mr. Chatterjee, 
learned Counsel for the State sub- 
mits that in these criminal incidents, 
the petitioner had threatened and 
tried to obstruct public servants in 
the discharge of their duty. When=« 
ever a criminal incident is accompa- 
nied by such threat or resistance, 
proceeds the argument, it raises a 
problem of Public Order as distin- 
suished from a simple problem of law 
and order. Reference in this connec- 
tion has been made to AIR 1972 SC 
1656 = (1972 Cri LJ 1006) (supra} 
Babul Mitra v. State of West Bengal, 
AIR 1973 SC 197 = (1974 Cri LJ 
395) and Indradeo Mahato v. State of 
West Bengal, (1973) 4 SCC 4 = (AIR 
1973 SC 1062 = 1973 Cri LJ 862). 


6. Times out of number, it has 


been emphasised by this Court that 
since the Act gives: extraordinary. 


u 
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powers to the Executive to detain a 
person without trial, meticulous com- 
pliance with the letter and require- 
ments of law is essential for the vali- 
dity of an order of detention made 
thereunder. 


7. Section 3 (1) (a) of the Act 
confers power on the authority to 
detain a person if it is satisfied that 
such detention is necessary to pre- 
vent him from acting in any manner 
prejudicial to: a 

(i) the defence of India, the rela- 
tion of India with foreign powers, or 
the security of India or 


(ii) the security of the State or 
the maintenance of Public Order, or 


(iii) the maintenance of supplies 
and services essential to the com- 
munity. 


8. Clause (b) of Section 3 (1) 
applies to a foreigner and is not rele- 
vant for our purpose. 


9, It will be seen that -the 
power can be exercised only on one 
or more of the grounds enumerated 
above. If the exercise of the power 
is not on the face of the order cor- 
related to any of those grounds or 
concerns activities, which are not 
germane to any of these grounds, 
Such exercise would be vitiated for 
lack of jurisdiction. Further, the satis- 
faction spoken of in Section 3 (1) — 
which is the sine qua non to the exer- 
cise of the power ‘is the subjec- 
tive satisfaction of the authority 
which cannot be tested in court 
by objective standards. Ordinari- 
ly, therefore, the court cannot 
go behind the satisfaction ex- 
pressed on the face of the order. 
As pointed out by this Court 
in Dr. Ram Manohar Lohia v. State 
of Bihar, (1966) 1 SCR 709 = (AIR 
1966 SC 740) “when an order is on 
the face of it not in terms of the 
rule, a court cannot equally enter in- 
to an investigation whether the order 
of detention was in fact, that is to 
say irrespective of what is stated in 
it, in terms of the rule”. Thus where 
the order ex facie is made with a 
view to prevent an act prejudicial to 
the maintenance of Public Order, the 
detaining authority cannot be per- 
mitted to show that in fact the order 
was made to prevent an act prejudi- 
cial to the maintenance of supplies 
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and services essential to the life of! 
the community. 


19. The distinction between 
‘Publie Order’ and ‘Law and Order 
has frequently come up for considera- 
tion before this Court. Recently, in 
Ram Ranjan Chatterjee v. State of 
West Bengal, W.P. No. 476 of 1974, 
decided on 22-1-1975 = (reported in 
AIR 1975 SC 609) this Court explain- 
the distinction between the two, 

us: 


"It may be remembered that 
qualitatively, the acts which affect 
‘law and order’ are not different from 
the acts which affect ‘public order’. 
Indeed a state of peace or orderly 
tranquillity which prevails as a 
result of the observance or en- 
forcement of internal laws and 
regulations by the Government, is 
a feature common to the concepts 
of ‘law and order’ and _ ‘public 
order’, Every kind of disorder or 
contravention of law affects that 
orderly tranquillity. The distinction 
between the areas of ‘law and order’ 
and ‘public order’ as pointed py this 
Courtin Arun Ghosh’s case, (1970-3 
SCR 288 = AIR 1970 SC 1228) (supra) 
“is one of degree and extent of the 
reach of the act in question on soci- 
ety’. It is the potentiality of the act 
to disturb the even tempo of the life 
of the community which makes it 
prejudicial to the maintenance of pub- 
lic order. If the contravention in its 
effect is confined only to a few indi- 
viduals, directly involved, as distin- 
guished from a wider spectrum of the 
public, it would raise a problem cf 
law and order only. These concentric 
concepts of ‘law and order’ and ‘pub- 
lic order’ may have a common ‘epi- 
centre’, but it is the length, magni- 
tude and intensity of the terror-wave 
unleashed by a particular eruption 
of disorder that helps distinguish it 
as an act affecting ‘public order’ from 
that concerning “law and order”. 


11. We may further, observe 
that the various grounds indicated in 
clauses (i), (ii) and (iii) of Section 3 
(1) (a) are not always mutually ex- 
clusive. Nor can the prejudicial acts 
be categorised into watertight com- 
partments. As pointed out by this 
Court in Indradeo M~ahato’s case, 
(1973) 4 SCC 4 = (AIR 1973 SC 1062 
= 1973 Cri LJ 862) (supra): 
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“Similar acts in different situa- 
tions may give rise to different pro- 
blems: in one set of circumstances an 
act may pose only a law and order 
problem whereas in another it may 
generate deep and widespread vibra- 
tions having serious enough impact 
on the civilized peace-abiding so- 
ciety so as to affect public order, 
One has to weigh the degree and 
sweep of the harm the act in 
question is capable of in its context. 
Every case has, therefore, to be con- 
sidered on its own facts and circums- 
tances.” 


12, Considered in the light of 
the above principles, it is quite clear 
that the activity which constitutes the 
substratum of the first ground of de- 
tention is manifestly a case of inter- 
state smuggling or attempt to smug- 
gle essential commodities such as 
rice, Dalda, Kerosene oil and wheat. 
Smuggling ordinarily is a calendes- 
tine activity. Broadly speaking, its 
concept is repugnant to what is ‘pub- 
lie’. As rightly observed by Falshaw J. 
in AIR 1951 Punj 157 = (52 Cri LJ 
17): “Prima facie there is no connec- 
tion between smuggling which is es- 
sentially a secret operation and the 
maintenance of public order in which 
the operative word is ‘publie ”. We 
will, however, hasten to add that this 
broad proposition as to the distinction 
between an act of ‘smuggling’ and an 
act affecting ‘public order’ is not an 
abstract or absolute proposition of 
law. Cases are conceivable where the 
act of smuggling may be accompanied 
by such violence and disorder that it 
throws out of gear the even tempo of 
the life of the community m. the 
locality or disturbs public tranquillity. 
The broad distinction between an act 
of smuggling and one prejudicial to 
‘Public Order’ drawn by us is helpful 
only for the purpose of determining 
whether in the circumstances of the 
present case, the smuggling activity 
attributed to the detenu as incorpo~ 
rated in the first ground of detention, 
was germane to the maintenance of 
public order for achieving which the 
preventive detention in question has 
been professedly made. In our opinion 
the answer to this question must be 
in the negative. The only fact which 
has been mentioned in addition to the 
smuggling of some essential commo- 
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dities in that ground is that the de- 
tenu and his associates had threaten- 
ed the Home-Guards and snatched 
away the seized commodities from 
their custody. Further fact men- 


tioned is that this activity comes 
within the purview of Sections 
143/186/332/506 I. P.C. and 7 (i) 


(a) (ii) of Act X of 1955. This latter 
act to the effect that such and such 
offences were committed was only a 
conclusion drawn by the authority. 
There is absolutely no mention that 
any scare was caused in the locality. 
Nor is it alleged that the detenu or 
his associates were armed with any 
deadly weapons or that their acts had 
caused panic and terror among the 
people of the locality. The incident 
was confined to the detenu and his 
associates on one hand and the Home- 
guards who checked them on the 
other. Clearly therefore it was not an 
activity which was prejudicial to the 
maintenance of Public Order. At the 
most it could be said to be an acti- 
vity affecting law and order. Nor can 
the order be justified on the ground 
that this activity was manifestly pre- 
judicial to the maintenance of sup- 
plies and services essential to the 
community. We have stated earlier 
that the court cannot go behind the 
subjective satisfaction of the detain- 
ing authority as expressed in the de- 
tention order and permit it to justify 
its order on a ground different from 
the one mentioned on the face of the 
order. 


13. We are therefore of the 
opinion that the first ground cf de- 
tention had no real nexus with the 
maintenance of Public Order. In view 
of this finding, it is not necessary for 
us to consider whether the criminal 
act incorporated in the second ground 
of detention falls within the category 
of an act affecting Public Order or 
one concerning law and order. If one 
out of several grounds of detention 
is found to be irrelevant, the order 
of detention shall stand vitiated. The 
reason is that in such cases, it cannot 
be reasonably predicated as to what 
extent the irrelevant ground had in- 
fluenced the subjective satisfaction of 
the detaining authority. 


14, We have gone through the 
cases cited by Mr. Chatterjee. It has 
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not been laid down therein as a pro- 
position of law that whenever any 
act is accompanied by show of force 
or threat to a public servant entrust- 
ed with the maintenance of law and 
order, it must necessarily fall within 
the category of an act prejudicial to 
the maintenance of Public Order, 
Even in those cases, the broad test 
applied was, whether the act was of 
such a magnitude and gravity that it 
had disturbed the even tempo of the 
life of the community in the area. 
Indeed this is essentially a question 
of fact depending on the circumstan~ 
ces of each case. 

15. In the result, we allow 
this petition, quash the impugned 
order of detention, make the rule 
absolute and direct that the petitioner 
be released forthwith. 

Petition allowed. 
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P. N. BHAGWATI, A. C. GUPTA 
AND N. L. UNTWALIA, JJ. 
Shiv Prasad, Appellant v. Durga 

Prasad and another, Respondents. 
Civil Appeal No. 998 of 1971, D/- 

12-2-1975. 

(A) Civil P.C. (1908), O. 21, Er. 39 

(2) & 90 — Party presenting applica- 
tion under Rule 90 and subsequently 
under Rule 89 — Withdrawal of ap- 
plication under Rule 90 — Mere con- 
veyance to court that he is withdraw- 
ing his application under Rule 90 is 
enough, 


An application under Rule 89 
validly made on the date of its pre- 
sentation cannot be allowed to be 
prosecuted until the subsequent ap- 
plication filed under Rule 90 is with- 
drawn. But it cannot be allowed to 
be made or be deemed to have been 
made unless the prior application fil- 
ed under Rule 90 is withdrawn. (1896) 
ILR 23 Cal 958 Rel. on. (Para 11) 

The words used in the sub-rule 
are “make or prosecute” If it were 
to be held that the applicant is not 
entitled merely to prosecute his ap- 


*(F, A. No. 443 of 1968, D/- 20-1-1971 
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plication under Rule 89 unless he 
withdraws his application under 
Rule 90, then the word “make” would 
become redundant. In order to bring 
about the true intention of the Legis- 
lature, effect must be given to koth 
the words. If a person has first ap- 
plied under Rule 90 to set aside the 
sale, then, unless he withdraws his 
application, he is not entitled to make 
and prosecute an application under 
Rule 89. The application even 1f made 
will be deemed to have been made 
only on withdrawal of the previous 
application. If however, a person has 
filed an application under Rule 89 
first and thereafter another applica- 
tion under Rule 90, he will not be 
allowed to prosecute the former un- 
less he withdrew the latter. 


Durga Prasad 


(Para 9) 

It is not correct to say that an 
application under Rule 90 does not 
stand withdrawn until an order to 
that effect is recorded by the Court. 
The applicant merely has to convey 
to the Court that he is withdrawing 
his application under Rule 90 which 
he had filed prior to the making of 
the application under Rule 89. There- 
upon he becomes entitled to make 
the latter application. Every appli- 
cant has a right to unconditionally 
withdraw his application and his uni- 
lateral act in that behalf is sufficient. 
No order of the Court is necessary 
permitting him to withdraw the ap- 
plication. The Court may make a 
formal order disposing of the appli- 
cation as withdrawn but the with- 
drawal is not dependent on the order 
of the Court. The act of withdrawal 
is complete as soon as the applicant 
intimates the Court that he with- 
draws the application. (Para 12) 


Thus where in the subsequent 
application under R. 89 the applicant 
mentioned that he was withdrawing 
his prior application under R. 90 and 
also filed aseparate application to that 
effect his application under R. 89 was 


maintainable. (Para 12) 
Cases Referred: Chronological Paras 
(1896) ILR 23 Cal 958 10 


Mr. Hardayal Hardy, Sr. Advo- 
cate (M/s. Janardan Sharma and Ji- 
tendra Sharma, Advocates, with him), 
for Appellant; M/s. Sultan Singh and 
R. P. Agarwala, Advocates, for Res~ 
pondents. 
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Judgment of the Court was deli- 
vered by 


UNTWALIA, J:— In this appeal 
by special leave of this Court is in- 
volved the interpretation and true 
meaning of sub-rule (2) of Rule 89 of 
Order 21 of the Code of Civil Proce- 
dure, 1908 — hereinafter called the 
Code. The decree-holder is the ap- 
pellant. The first respondent is the 
purchaser of a major portion of the 
property sold in execution of the ap- 
pellant’s decree against respondent 
no. 2. The appellant had filed a suit 
in the year 1951 against the hushand 
of respondent no: 2 for realization of 
certain sums of money due on a Pro- 
missory Note. The suit was dismiss- 
ed by the Trial Judge of Saharanpur. 
The appellant filed First Appeal No. 
122/1954 in the Allahabad High Court. 
Certain properties belonging to the 
husband of respondent no. 2 were 
directed to be attached before judg- 
ment by the High Court. In spite of 
the attachment, he sold the proper- 
ties in two lots. The first lot was 
sold for a sum of Rs. 7,500/- on 30-7- 
1956 to one Smt. Subadhara Devi. 
The remaining attached properties 
were sold in the second lot to the 
first respondent on 30-11-57 for 
Rs. 70,000/-. The original defendant 
died during the pendency of the first 
appeal in the High Court. His widow 
was substituted. The first appeal was 
allowed and the suit was decreed 
against the substituted defendant-res- 
pondent on 25-3-1966. 


2. The appellant filed Execu- 
tion No. 12/1967 in the Saharanpur 


Court for realization of Rs. 11,795/- 
the amount due under the decree, 


Rs. 3,528.10 p. the costs in the suit 
and the appeal together with ihe 
costs of the execution.’ In the said 
execution, the attached properties 
were sold and purchased by the ap- 
pellant on 29-11-1967 for Rs. 16,000/- 
with the leave of the Execution Court. 
The first-respondent filed on 12-12- 
1967 an application under Order 21 
Rule 90 of the Code for setting the 
sale aside. This application was re- 
gistered as Miscellaneous Case No. 
3/1967 in Execution Case No. 12/1967. 
The period of 30 days from the date 
of sale expired during holidays. Res- 
pondent no. 1 on the re-opening date 
i.e. on 1-1-1968 instituted Miscellane- 
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ous Case No. 1/1968 by an application 
made under Order 21 Rule 89 of the 
Code. The amount as was necessary 
to be deposited for the setting aside 
of the sale under Rule 89 was depo- 
sited in the Execution Court by res- 
pondent ho. 1. In his application under 
Order 21 Rule 89 of the Code a state- 
ment was made by respondent no, 1: 
‘The applicant has also given an ap- 
plication under Order 21 Rule 90 and 
the applicant withdraws the same.” 
On the same date, ie. on 1-1-1968 
respondent no. 1 also filed a separate 
application stating therein that he 
had filed an application under O. 21 
Rule 90 of the Code for cancellation 
of the auction held on 29-11-1967 
which was pending and that he had 
filed an application under Order 21 
Rule 89 of the Code also. The further 
statement was that the applicant 
“now withdraws the application 
under Order 21, Rule 90, and does 
not want to press the same.’ A sum 
of Rs. 2,000/~ by way of security had 
been deposited by respondent no. 1 
while making that application. The 
prayer in this petition was also for 
the return of the said sum of money. 


3. It appears, however, that 
the Court did not record an order of 
withdrawal in Miscellaneous Case No. 
3/1967. In the usual course that case 
was put up on 6-1-1968 when respon- 
dent no. 1 and his counsel were pre- 
sent. A direction was given to do 
Pairavi for fresh service of notice on 
the opposite party, namely, the decree 
holder and the judgment debtor. 
Steps were taken; but on 10-2-1968 
it was found that service of notice on 
the judgment debtor (opposite party 
no. 2) was not sufficient. On that 
date further steps were taken by res- 
pondent no. 1 for service of notice on 
the opposite parties. Eventually on 
9-3-1968 the Advocate for respondent 
no. 1 made an endorsement on the 
back of the application filed under 
Order 21 Rule 90 of the Code: “Sir, 
In view of application dated 1-1-68 
in our proceeding No. 1 of 1968 the 
applicant does not want to prosecute 
it.” It was only then that Miscel- 
laneous Case No. 3/1967 was dismiss- 
ed by Execution Court on 9-3-1968. 
Miscellaneous Case No. 1/1968 pro- 
ceeded to disposal. In substance the 


only objection taken by the appel- 
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lant to resist the said application was 
a plea of its non-maintainability in 
view of the provision of law contain- 
ed in sub-rule (2) of Rule 89. 


4. The Execution Court al- 
lowed the application of respondent 
no. 1 under Order 21 Rule 89 of the 
Code and set aside the sale. The ap- 
pellant’s appeal against the said order 
was dismissed by a learned single 
judge of the Allahabad High Court. 
On grant of special leave by this 
Court the present appeal was presen- 
ted. 

5. At the outset we may re- 
ject a new plea taken by the appel- 
lant in this Court that the amount 
deposited by respondent no. 1 was 
not sufficient, as poundage fee in ac- 
cordance with Rules 365 and 37i 
framed by the Allahabad High Court 
was not deposited. We did not exa- 
mine the correctness of this point as 
it involved investigation of new facts 


‘which for the first time could not be 


permitted in this Court. 


6. The only question for de- 
termination in this appeal is whether 
the application of respondent no. 1 
under O. 21 Rule 89 of the Code was 
not maintainable and (was) liable to be 
dismissed as such, and whether it has 
wrongly been allowed by the Courts 
below. 


T. Mr. Hardayal Hardy, learn- 
ed counsel for the appellant, strenu- 
ously contended that respondent no.1 
was not entitled to make an applica- 
tion under Order 21 Rule 89 of the 
Code unless he effectively withdrew 
his application under Order 21 R. 90 
and an order of the Court to that 
effect was passed. Counsel further 
submitted that instead of asking the 
Court to make an order permitting 
the withdrawal of his application 
under Rule 90, on two dates he took 
steps to prosecute that application. 
Ultimately the case was not proceed- 
ed with on 9-3-1968. In the eye of 
law, therefore, the application under 
Rule 89 should be deemed to have 
been filed only on 9-3-1968 on which 
date it was hopelessly barred by limi- 
tation. 


8. On the correct interpreta- 
tion of sub-rule (2) of Rule 89 and on 
determination of its true scope it will 
be noticed that on the facts and in 
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viso to Section 310A which 
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the circumstances of this case res- 
pondent no. 1’s_ application under 
Rule 89 has rightly been allowed. 


9. Order 21 Rule 89 (2) reads 
as follows: 


“Where a person applies under 

Rule 90 to set aside the sale of his 
immoveable property, he shall not, 
unless he withdraws his application, 
be entitled to make or prosecute an 
application under this Rule.” 
The words used in the sub-rule are 
“make or prosecute”. If it were to be 
held that the applicant is not entitled 
merely to prosecute his application 
under Rule 89 unless he withdraws 
his application under Rule 90, then 
the word “make” would become re- 
dundant. In order to bring about the 
true intention of the Legislature, ef-. 
fect must be given to both the words. 
If a person has first applied under 
Rule 90 to set aside the sale, then, 
unless he withdraws his application, 
he is not entitled to make and pro- 
secute an application under Rule 89. 
The application even if made will he 
deemed to have been made only on 
withdrawal of the previous applica- 
tion. If, however, a person has filed 
an application under Rule 89 first 
and thereafter another application 
under Rule 90, he will not be allow- 
ed to prosecute the former unless he 
withdrew the latter. 


10. Section 310A was added in 
the Code of 1882 by Act 5 of 1894. 
This section corresponds to Order 21 
Rule 89 of the Code of 1908. The pro-- 
corres- 
ponds to sub-rule (2) merely used the 
words “he shall not be entitled to. 
make an application under this sec- 
tion”. In the case of Rajendra Nath 
Haldar v. Nilratan Mitter, (1896) ILR 
23 Cal 958, an application under Sec- 
tion 310A of the Code of 1882 was 
first made and on the following day 
applicants presented an application 
under Section 311 (corresponding to 
Order 21 Rule 90). In view of the 
proviso the application under S. 310A 
failed. The argument put forward on 
behalf of the applicants was that if 
an application under Section 311 was 
filed after the filing of the applica- 
tion under Section 310A the proviso 
did not apply. It was rejected by the 
Bench consisting of Petheram, C.J. 
and Rampini, J. thus: We consider 
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that the words “he shall not be en- 
titled to make an application under 
this section” in the proviso cannot 
mean merely “he shall not be entiti- 
ed to present an application” tnder 
the section, but the word “make” 
here must mean “carry on” or “pro- 
secute”. The Legislature, it appears, 
to make the position of law certain, 
added the words “or prosecute” after 
the word “make” in sub-rule (2) of 
R. 89 of Order 21 of the Code. 


11. In our judgment, an ap- 
plication under Rule 89 validly made 
on the date of its presentation cannot 
be allowed to be prosecuted until the 
subsequent application filed under 
Rule 90 is withdrawn. But it cannot 
be allowed to be made or be deemed 
to have been made unless the prior 
application filed under Rule 90 is 
withdrawn. 


12. Even on the interpreta- 
tion of Rule 89 (2) which we have put 
we are not prepared to accept the 
contention put forward on behalf of 
the appellant that an application 
under Rule 90 does not stand with- 
drawn until an order to that effect 
is recorded by the Court. The ap- 
plicant merely has to convey to the 
Court that he is withdrawing his ap- 
plication under Rule 90 which he had 
filed prior to the making of the ap- 
plication under Rule 89. Thereupon 
he becomes entitled to make the lat- 
ter application. Every applicant hasa 
right to unconditionally withdraw his 
application and his unilateral act in 
that behalf is sufficient. No order of 
the Court is necessary permitting him 
to withdraw the application. 








Respondent no. 1 has clearly 
done so here not only by mentioning 
in his application under Rule 89 that 
i i application 
under Rule 90 but also by filing a 
separate application to that effect, 
in which not only the statement as 
to the withdrawal of the application 
under Rule 90 was made but a prayer 
for the refund of Rs. 2,000/- was also 
made. The steps taken on behalf of 
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the respondent no. 1 in Miscellaneous 
Case No. 3/1967 even after the filing 
of Miscellaneous. Case No. 1/1968 
were clearly superfluous and of no 
effect. The steps taken did not nul- 
lify the withdrawal made by respon~ 
dent no. 1 of his application under 
Rule 90 and did not make the with- 
drawal merely on that account inef- 
fective. Even if any ambiguity was 
created by the taking of such steps, 
later on 9-3-1968 in clearest language 
it was intimated on behalf of respon- 
dent no. 1 that he was not pursuing 
his application under Rule 90. It was 
only then that the Court made a for- 
mal order recording its dismissal. In 
our judgment on the facts and in the 
circumstances of this case, the order 
of the Court made on 9-3-1968 had 
the effect of merely recording the 
withdrawal of the application under 
Rule 90 which was already effectively 
made on 1-1-1968. Even without that 
order, the withdrawal was effective 
on that date. 


13. We. therefore, hold that 
the application filed by respondent 
No. 1 under Order 21 Rule 89 of the 
Code has rightly been allowed. The 
appellant pursued his remedy even to 
this Court on a mere technicality to 
grab the properties purchased by res- 
pondent no. 1 for a sum of Rupees 
70,000 which the appellant had pur- 
chased along with other portion of 
the property for a sum of Rs. 16,000/- 
only. The appeal is accordingly dis- 
missed with costs in favour of res- 
pondent no. 1. 

Appeal dismissed. 
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AND N. L. UNTWALIA, JJ. 
Atie Industries Ltd., Appellants 

v. H. H Dave, Asstt. Collector of Cen- 

tral Excise and others, Respondents. 
Civil Appeal No. 1868 of 1970, 

D/- 14-2-1975. 

(A) Central Excises and Salt Act 

(1944) Section 4 (a) — Wholesale cash 
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price — Manufacturer selling goods 
in wholesale to a wholesale dealer— 
Wholesale cash price charged by him 
less trade discount would represent 
value of goods for assessment of ex- 
cise. SCA No. 1219 of 1966 D/- 30-3- 
1970 (Guj) Reversed. 


Where the manufacturer sells the 
goods manufactured by him in whole- 
sale to a wholesale dealer at arms 
length and in the usual course of 
business, the wholesale cash price 
charged by him to the wholesale dea- 
ler less trade discount would repre- 
sent the value of the goods for the 
purpose of assessment of excise. That 
would be the wholesale cash price for 
which the goods are sold at the fac- 
tory gate within the meaning of Sec- 
tion 4 (a). The price received by the 
wholesale dealer who purchases the 
goods from the manufacturer and in 
his turn sells the same in wholesale 
to other dealers would be irrelevant 
to the determination of the value and 
the goods would not be chargeable to 
excise on that basis. Held, in the cir- 
cumstances the assessable value of 
the dye stuffs manufactured by the 
appellant must be taken to be the 
price at which they were sold by him 
to ICI (INDIA) Ltd. and Atul Pro- 
ducts Ltd., less 18% trade discount 
and not the price charged by the lat- 
ter to their dealers. SC A. No. 1219 of 
1966, D/- 30-3-1970 (Guj), Reversed; 
AIR 1973 SC 225 Applied. (Para 18) 


The value of the goods for the 
purpose of excise must take into 
account only the manufacturing cost 
and the manufacturing profit and it 
must not be loaded with post-manu- 
facturing profit arising from post- 
manufacturing operation. The price 
charged by the manufacturer for 
sale of the goods in wholesale 
would, therefore, represent the real 
value of the goods for the purpose of 
assessment of excise duty. If the 
price charged by the wholesale dealer 
who purchases the goods from the 
manufacturer and sells them in 
wholesale to another dealer were 
taken as the value of the goods, it 
would include not only the manufac- 
turing cost and the manufacturing 
profit of. the manufacturer but 
also the wholesale dealer's sell- 
ing cost and selling profit and 
that would be wholly incompatible 
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with the nature of excise, It would 
also violate the concept of the factory 
gate sale which is the basis of deter- 
mination of value of the goods for 
the purpose of excise. (Para 12) 
In the instant case no retail sales 
at all were effected by the appellant 
and the entire production was sold in 
wholesale to ICI and Atul under 
agreements entered into with them. 
It was not the case of the Excise Au- 
thorities at any time that specially 
low prices were charged by the ap- 
pellant to ICI and Atul because of 
extra commercial considerations or 
that the agreements were anything 
but fair and reasonable or arrived at 
on purely commercial basis. The 
wholesale dealings between the ap- 
pellant and ICI and Atul were purely 
commercial dealings at arms length 
and the price charged by the appel- 
lant for sales in wholesale made to 
ICI and Atul less trade discount of 
18% was, therefore, clearly ‘whole- 
Sale cash price’ within the meaning 
of Section 4 (a) and it did not make 
any difference that the wholesale 
dealings of the appellants were con- 
fined exclusively to ICI and Atul and 
apart from these two, no independent 
buyers could purchase the dye stuffs 
in wholesale from the appellants. 
(Para 10) 
Cases Referred: Chronological Paras 
AIR 1973 SC 225 = (1973) 2 SCR 
1089=1973 Tax LR 1710 6, 10, 
11, 12 
AIR 1938 PC 15 = 65 Ind App 32 9 


M/s. N. A. Palkhivala and Sol. 
J. Sorabji (Sr.) Advocates, (M/s. 
Ashok Desai, D. B. Engineer and K. 
K. Master, Advocates and Mr. Ravin- 
der Narain, Advocate of M/s. J. B. 
Dadachanji & Co. with him), for Ap- 
pellant; M/s. G. L. Sanghi and Girish 
Chandra Advocates, for Respondents. 

Judgment of the Court was deli- 
vered by 


BHAGWATI, J.— This appeal, 
on certificate of fitness obtained 
under Article 133 (1) (a) of the Con- 
stitution, is directed against a judg- 
ment of the High Court of Gujarat 
dismissing Special Civil Application 
No, 1279 (sic) (1219?) of 1966 pre- 
ferred by the appellants challenging 
the assessment to excise duty of cer- 
tain dye-stuffs manufactured by 
them. The facts giving rise to the 
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appeal are few and may be briefly 
stated as follows. 


2. The appellants carry on 
business of manufacturing dye-stuffs 
in a factory situate in a small town- 
ship called Atul in Bulsar District in 
the State of Gujarat. The dye-stuffs 
manufactured by the appellants were, 
throughout the period relevant to this 
appeal, sold by them in wholesale 
units to two wholesale buyers, name- 
ly, ICI (India) Ltd. (hereinafter re- 
ferred to as ICI) and Atul Products 
Ltd. (hereinafter referred to as Atul) 
under respective agreements entered 
into by them with ICI and Atul. 
Seventy per cent of the dye-stuffs 
manufactured by the appellants were 
sold to ICI, while the remaining 30% 
‘ to Atul. The price charged by the 
appellants to ICI and Atul was a uni- 
form price described as “the basic 
selling price” less trade discount of 
18%. ICI and Atul, in their turn, re- 
sold the dye stuffs purchased by them 
from the appellants to two categories 
of buyers. One was the category of 
textile mills and other large consu- 
mers, while the other was the cate- 
gory of distributors. The sales by ICI 
and Atul to the textile mills and other 
large consumers were at the basic 
selling price without any discount, 
but so far as the distributors were 
concerned, the sales to them by ICI 
and Atul were at a higher price, 
though with trade discount. ICI 
charged a higher price but al- 


lowed 10% trade discount, while 
Atul charged a slightly lower 
price and allowed two and a 


half per cent trade discount. The 
prices were, however, so adjusted 
that the net selling prices charged by 
ICI and Atul to the distributors were 
almost the same. The distributors, in 
their turn, resold the dye-stuffs pur- 
chased by them from ICI and Atul 
to the small consumers at a slightly 
higher price referred to as “small 
consumers price’. No discount was 
given by the distributors to the small 
consumers. 


3. The position which, there- 
fore. obtained during the relevant 
period was that the appellants sold 
the dye stuffs manufactured by them 
in wholesale units, 70% to ICI and 
30% to Atul. at the basic’ selling price, 
less trade discount of 18%: ICI and 


A. I. R. 


Atul in their turn resold a part of 
the dye-stuffs in retail units to the 
textile mills and large.consumers at 
the basic selling price and the ba- 
lance in wholesale units to the dis- 
tributors at higher selling prices with 
10% trade discount in case of ICI and 
21/2% trade discount in case of Atul, 
the net selling prices charged by both 
of them, however, being the same: 
and the distributors, in their turn, 
re-sold the dye-stuffs to small con- 
Sumers in retail units at the small 
consumers price. It may be pointed 
out that though Atul initially char- 
ged a lower selling price and gave 
a trade discount of 21/2%, it fell in 
line with ICI and adopted the same 
selling price as ICI with trade dis- 
sr of 10% from and after Ist May, 


4. There was no excise duty 
on dye stuffs prior to 1st March, 1961, 
but with effect from that date excise 
duty was imposed for the first time 
on dye-stuffs, including those manu- 
factured by the appellants. The ex- 
cise duty chargeable under the rele- 
vant entry in the first Schedule read 
with Section 3, sub-section (1) of the 
Central Excises and Salt Act, 1944 
was ad valorm, anditwas, therefore, 
necessary to determine the value of 
the dye-stuffs manufactured by the 
appellants for the purpose of assess- 
ing the excise duty payable on them. 
Section 4 of the Act provided how 
the value of an article chargeable 
with duty at a rate depending on its 
value shall be determined for the 
purpose of assessment of excise duty. 
It said: 


“Determination of value for the 
purposes of duty. Where under this 
Act, any article is chargeable with 
duty at a rate dependent on the 
value of the article, such value be 
deemed to be— 


£ 
(a) the wholesale cash price for 
which an article of the like kind and 
quality is sold or is capable of being 
sold at the time of the removal of the 
article chargeable with duty from the 
factory or any other premises of 
manufacture or production, or if a 
wholesale market does not exist for 
such article at such place, at the 
nearest place where such market 

exists, or 
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(b) where such price is not ascer- 
tainable. the price at which an arti- 
cle of the lixe kind and quality sold 
or is capahie of being sold by the 
manufacturer or producer, or his 
agent, at the time of the removal of 
the article chargeable with duty from 
such factory or other premises for 
delivery at the place of manufacture 
or production or if such article is not 
sold or is not capable of being sold 
at such place, at any other place 
nearest thereto. 


Explanation — In determining the 
price of any article under this section 
no abatement or deduction shall he 
allowed except in respect of trade 
discount and amount of duty payable 
at the time of the removal of the 
article chargeable with duty from the 
factory or other premises aforesaid.” 


The auestion arose as to how the 
value of the dye stuffs manufactur- 
ed by the appellants should be deter- 
mined on a proper application of the 
rule laid down in Section 4. The ap- 
pellants contended before the Excise 
Authorities that for the purpose of 
assessing the excise duty, the value 
of the dye-stuffs manufactured by 
the appellants should be taken to be 
the price at which the appellants sold 
“the same in wholesale units to ICI 
and Atul. less a uniform trade dis- 
count of 18% which the appellants at 
the relevant time gave to these two 
wholesale buvers, This contention 
was not accepted by the Superinten- 
dent of Central Excise who was the 
original assessing authority. He took 
the view that the value of the dye- 
stuffs for the purpose of assessment 
of excise duty should be taken to be 
the price at which ICI and Atul sold 
the dye stuffs to the distributors and 
no deduction should be allowed in 
respect of the discount given by them 
to the distributors since it was not 
uniform, being 10% in case of ICI 
and 21/2% in case of Atul. The ap- 
pellants appealed against the assess- 


ment to the Assistant Collector of- 


Central Excise, but the appeal was 
unsuccessful and the assessment was 
confirmed. That led to the filing ofa 
further appeal to the Collector of 
Central Excise. This appeal resulted 
in some gain, little though it was, as 
the Collector of Central Excise held 


that in determining the assessable 
value, trade discount: of 2 1/2% which 
was given by Atul to the distributors 
should be allowed to be deducted 
from the price charged by ICI to the 
distributors, This was, however, plain- 
ly illogical. If the price charged by 
ICI was taken as a basis, trade dis- 
count of 10% should have been al- 
lowed as that was the discount given 
by ICI to the distributors, Trade dis- 
count of 21/2% given by Atul on the 
lower price charged by it to the dis- 
tributors could not be deducted from 
the price charged by ICI to the dis- 
tributors which was fixed at a higher 
figure because of the larger trade 
discount of 10% given by it to the 
distributors. The assessable value de- 
termined by the Collector of Central 
Excise was a strange hybrid. The ap- 
pellants preferred a revision applica- 
tion to the Central Government 
against the order of the Collector of 
Central Excise. The Central Govern- 
ment in revision rejected the main 
contention of the appellants that the 
value of the dye-stuffs should be ar- 
rived at the price at which the same 
were sold by the appellant to ICI and 
Atul less 18% trade discount allowed 
to them. The reason for rejecting this 
contention was that since dye-stufts 
manufactured by the appellants were 
“available to an independent buyer 
in open market conditions at prices at 
which these are sold by them to the 
sole Distributors, M/s. ICI Ltd. and 
M/s Atul Products Ltd., these prices 
cannot be adopted as the basis of ad 
valorem assessment” under Sec, 4 of 
the Act. The Central Government, 
however, observed that these dye- 
stuffs were “available to any inde~ 
pendent buyer in open market condi~< 
tions atthe sole distributors prices”, 
that is, at the prices charged by ICI 
and Atul to the distributors and, 
therefore, these prices should form 
the basis of assessment after allowing 
discount of 10% on the prices charged 
by ICI from the beginning and 2 1/2% 
on the prices charged by Atul upto 
30th April, 1963 and 10% thereafter 
and on this basis directed refund of 
the excess duty collected by the Ex- 
cise Authorities. 


5. The appellants were obvi- 
ously not satisfied with this rather 
trivial and insignificant success and 
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since their main plea was negatived 
by the Central Government, they fil- 
ed a petition in the High Court of 
Gujarat under Article 226 of the Con- 
stitution challenging the validity of 
the various orders made by the Ex- 
cise authorities culminating in the 
order of the Central Government and 
seeking a writ directing the Union of 
India “to refund excess duty amount- 
ing to Rs. 1,26,229.80 illegally re- 
covered from the petitioners and to 
forbear from recovering duty from 
the petitioners in respect of the said 
products otherwise than on the basis 
of the prices charged by the peti- 
tioners to the said wholesale buyers 
viz. ICI and Atul” The Division 
Bench which heard the petition took 
the view, following certain decisions 
of the Calcutta, Mysore, Andhra Pra- 
desh and Bombay High Courts, that 
where the entire production is sold 
by a manufacturer to one or more 
favoured distributors, there is no 
wholesale market in the sense of 
open market at the site of the factory 
where an independent buyer can pur- 
chase the goods in wholesale and in 
such a case the price at which the 
goods are sold by the manufacturer 
to the favoured distributors cannot 
be taken to be the assessable value of 
the goods but the assessable value 
must be taken to be the price at 
which the favoured distributors, in 
their turn, sell the goods in whole- 
sale and if not in wholesale, then in 
retail. The Division Bench accord- 
ingly held that the price charged by 
the appellants to ICI and Atul less 
18% trade discount could not be ado- 
pted for determining the assessable 
value of the dye stuffs since ICI and 
Atul were favoured distributors and 
not independent buyers and the 
Central Government was right in 
taking the price charged by ICI less 
10% trade discount and the price 
charged by Atul less 21/2% trade 
discount as the assessable value be- 
cause “that was the wholesale cash 
price at which the independent buy- 
ers could get these goods in the 
nearest wholesale market at the 
relevant time.” The appellants being 
aggrieved by the decision of the High 
Court preferred the present appeal 
after obtaining certificate of fitness 


from the High Court. 


6.. It would be seen from the 
judgment of the High Court that the 
only ground on which the High Court 
negatived the contention of the ap- 
pellants that the price charged by the 
appellants to ICI and Atul less 18% 
trade discount should be taken as the 
assessable value was that JCI and 
Atul were favoured distributors and 
apart from them, no independent 
buyer could purchase the dye-stuffs 
in wholesale market at or near the 
place of manufacture so as to attract 
the applicability of the first part of 
section 4(a). This ground of course, 
at one time, looked highly plausible, 
supported as it was by decisions of 
several High Courts. But now, after 
the recent decision of this Court in 
A. K. Roy v. Voltas Ltd. (1973) 2 SCR 
1089 = (AIR 1973 SC 225 = 1973 Tax 
LR 1710) it stands completely deci- 
mated. The facts .of that case are a 
little interesting and require to be 
noticed in order to understand the 
true ratio of the decision. 


7. The respondent in that case 
carried on inter alia business of 
manufacturing air-conditioners, water- 
coolers and their component parts. It 
effected direct sales to consumers at 
list prices and the sales so effected 
came to about 90% to 95% of its pro- 
duction during the relevant period. It 
also sold its articles amounting to 5% 
to 10% of its production to whole- 
sale dealers from different parts of 
the country in pursuance of agree- 
ments entered into with them. The 
agreements provided among other 
things that the dealers should not sell 
the articles sold to them except in 
accordance with the list prices fixed 
by the respondent and the respon- 
dent would sell the articles to them 
at the list prices less 22% discount. 
The dealers were also required under 
the agreements to give service to the 
units sold in their territory. Excise 
duty on the basis of ad valorem value 
was imposed on air-conditioners, 
water-coolers and parts of water- 
coolers from 1-3-1961. The respondent 
claimed, in accordance with S. 4 (a), 
that the list prices after deducting the 
discount of 22% allowed to the 
wholesale dealers should be taken to 
be ‘the wholesale. cash price’ for as- 
certaining the real value of the arti- 
cles. This claim was resisted by the 


1975 


Excise Authorities and the respon- 
dent was therefore constrained to 
file a writ petition in the High 
Court of Bombay. The High Court 
allowed the petition holding that the 
list prices at which the articles were 
sold ta the wholesale dealers. less 
29% discount allowed to them under 
the agreements, represented ‘the 
wholesale cash price’ and excise duty 
was accordingly chargeable under Sec- 
tion 4 (a). The Excise Authorities 
thereupon preferred an appeal by 
certificate to this Court. 


8. The same argument was 
advanced before this Court on behalf 
of the Excise Authorities which has 
found favour with the High Court in 
the present case. The Excise Autho- 
rities contended that the agreements 
with the wholesale dealers conferred 
certain extra-commercial advantages 
upon them, and so, the sales to them 
were not sales to independent pur- 
chasers but to favoured ones, and, 
therefore, the price charged would not 
represent the “wholesale cash price” 
as mentioned in S, 4 (a) of the Act. 
They argued that S. 4 (a) visualizes a 
wholesale market at the place. of 
manufacture where articles of like 
kind and quality are sold or could be 
sold and that it also postulates a 
market where any wholesale pur- 
chaser can purchase the articles and, 
as no articles of a like kind and qua- 
lity were sold, at or near the place 
of manufacture, and as the wholesale 
sales were confined to the favoured 
buyers, there was no wholesale mar- 
ket at the place of manufacture. It 
was further argued that “articles ofa 
like kind and quality” is a phrase 
which suggests goods other than those 
under assessment and that one must 
disregard the price fetched by the 
sale of the goods themselves. 


9. This argument was square- 
ly negatived by the Court. Mathew, J., 
speaking on behalf of the Court, ex~ 
plained the true scope and meaning 
of Section 4 (a) and its applicability 
in a situation of this kind in the fol- 
lowing words: 


“We do not think that 
wholesale market to exist, it is neces- 
sary that there should be a market in 
the physical sense of the term where 
articles of a like kind or quality are 


for a 


Atic Industries v. Asst. Collector, Central Excise [Prs. 7-91 S. C. 965 


or could be sold or that the articles 
should be sold to so-called indepen- 
dent buyers. 


Even if it is assumed that the 
latter part of Section 4 (a) proceeds 
on the assumption that the former 


“part will apply only if there is a 
wholesale market at the place of 
manufacture for articles of a like 


kind and quality, the question is what 
exactly is the concept of wholesale 
market in the context, 
market does not always mean that 
there should be an actual place’ where 
articles are sold and bought on a 
wholesale basis. These words can also 
mean the potentiality of the articles 
being sold on a wholesale basis. So, 
even if there was no market in the 
physical sense of the term ator near 
the place of manufacture where the 
articles of a like kind and quality are 
or could be sold, that would not in 
any way affect the existence of 
market in the proper sense of the 
term provided the articles themselves 
could be sold wholesale to traders, 
even though the articles are sold to 
them on the basis of agreements 
which confer certain commercial ad- 
vantages upon them. In other words, 
the sale to the wholesale dealers did 
not cease to be wholesale sales mere- 
ly because the wholesale dealers had 
entered into agreement with the res- 
pondent under which certain com- 
mercial benefits were conferred up- 
on them in consideration of their 
undertaking to do service to the arti- 
cles sold, or because of the fact that 


no other person could purchase the 


articles wholesale from the respon- 
dent, We also think that the applica- 
tion of clause (a) of S. 4 of the Act 
does ‘not depend upon any hypcthesis 
to the effect that at the time and 
place of sale, any further articles of 
like kind and quality should have 
been sold. If there is an actual price 
for the goods themselves at the time 
and place of sale and if that isa 
‘wholesale cash price’, the clause is 
not inapplicable for want of sale of 
ae goods of a like kind and qua- 
ity.” 


The learned Judge then referred ta 
the decision of the Privy Council in 
Ford Motor Co. of India Ltd. v. Secy. 
of State for India in Council, (AIR 
1938 PC 15) and pointed out that: 


A wholesale ` 
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"This case is an authority for the 

proposition that mere existence of the 
agreements between the respondent 
and the wholesale dealers under 
which certain obligations were under- 
taken by them like service to the 
articles, would not render the price 
any the less the ‘wholesale cash 
price.’ To put it in other words, even 
if the articles in question were sold 
only to wholesale dealers on the basis 
of agreements and not to independent 
persons, that would not make the 
price for the sales anything other 
than the ‘wholesale cash price’. The 
argument that what was relevant to 
determine the ‘wholesale cash price 
under cl. (a) of S. 30 of the Sea Cus- 
toms Act, 1878, was the price of goods 
of a like kind and quality was nega- 
tived by the Privy Council by saying 
that goods under assessment may, 
under cl. (a) be considered as mem- 
bers of their own class even though 
at the time and place of importation 
there are no other members and that 
the price obtained for them may 
correctly represent the price obtain- 
able for goods of a like kind and qua- 
lity at the time and place of importa- 
tion.” 
Then, with reference to the decisions 
of the various High Courts, which had 
taken a different view, the learned 
Judge observed: “We do not think 
that these decisions, in so far as they 
hold that the price of sales to whole- 
sale dealers would not represent the 
wholesale cash price for the purpose 
of Section 4 (a) of the Act merely 
~ because the manufacturers had en- 
tered into agreements with them 
stipulating for commercial advanta- 
ges, are correct”, and proceeded to 
add: 

“Tf a manufacturer were to enter 
into agreements with dealers for 
wholesale sales of the articles manu- 
factured on certain terms and condi- 
tions, it would not follow from that 
alone that the price for those sales 
would not be the ‘wholesale cash 
price’ for the purpose of Section 4 (a) 
of the Act if the agreements were 
made at arms length and in the usual 
course of business. 


There can be no doubt that the 
“wholesale cash price’ has to be ascer- 
tained only on the basis of transac- 
tions at arms length. If there is a 


AIR 


special or favoured buyer to whom 
a specially low price is charged be- 
cause of extra-commercial considera- 
tions, eg. because he is relative of 
the manufacturer, the price charged 
for those sales would not be the 
‘wholesale cash price’ for levying 
excise under Section 4 (a) of the Act. 
A sole distributor might or might not 
be a favoured buyer according as 
terms of the agreement with him are 
fair and reasonable and were arrived 
at on purely commercial basis. Once 
wholesale dealings at arms length 
are established, the determination of 
the wholesale cash price for the pur- 
pose of Section 4 (a) of the Act may 
not depend upon the number of such 
wholesale dealings. The fact that the 
respondent sold 90 to 95 per cent of 
the articles manufactured to consu- 
mers direct would not make the price 
of the wholesale sales of the rest of 
the articles any the less the ‘whole- 
sale cash price’ for the purpose of 
S. 4 (a), even if these sales were made 
pursuant to agreements stipulating 
for certain commercial advantages, 
provided the agreements were enter- 
ed into at arms length and in the 
ordinary course of business.” 


errr itis not necessary for attracting 
the operation of Section 4 (a) that 
there should be a large number of 
wholesale sales. The quantum of 
goods sold by a manufacturer on 
wholesale basis is entirely irrelevant. 
The mere fact that such sales may be 
few or scanty does not alter the true 
position.” 


On this view, it was held that the 
respondent was liable to be charged 
with excise duty on the basis of the 
price payable by the wholesale dea- 
lers, after deducting 22% discount, 
under Section 4 (a). 


10. This decision provides a 
complete refutation of the view taken 
by the High Court in the present 
case. In fact, the present case is 
much stronger than the Voltas case 
(supra). In the Voltas’ case (supra), 90 
to 95 per cent of the production was 
sold by the manufacturer in retail 
and only a small percentage, namely, 
5 to 10 per cent was sold in whole- 
sale and yet the price charged by the 
manufacturer to the wholesale dea- 
lers less trade discount of 22% was 
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taken as ‘the wholesale cash price’ 
for assessment of value under Sec- 
tion 4 (a). Here, on the contrary, no 
retail sales at all were effected by 
the appellants and the entire produc- 
tion was sold in wholesale to ICI and 
Atul under agreements entered into 
with them. Moreover, it was not in 
dispute between the parties that the 
agreements entered into by the ap- 
pellants with ICI and Atul were made 
at arms length and in the usual 
course of business. It was not the case 
of the Excise Authorities at any time 
that specially low. prices were char- 
ged by the appellants to ICI and Atul 
because of extra commercial consi- 
derations or that the agreements were 
anything but fair and reasonable or 
arrived at on purely commercial ba- 
sis. 'The wholesale dealings between 
the appellants and ICI and Atul were 
purely commercial dealings at arms 
length and the price charged by the 
appellants for sales in wholesale made 
to ICI and Atul less trade discount 
of 18% was, therefore, clearly ‘whole- 
sale cash price’ within the meaning 
of Section 4 (a) and it did not make 
any difference that the wholesale 
dealings of the appellants were con- 
fined exclusively to ICI and Atul and 
apart from these two, no independent 
buyers could purchase the dye-stuffs 
in wholesale from the appellants. 


11. The Excise Authorities, 
robbed of what they thought was a 
strong argument prior to the decision 
in Voltas’ case (supra), then tried to 
fall back on a subsidiary argument in 
an attempt to save the assessments. 
They contended that all that Sec. 4 
(a) provides is that the value of the 
article sought to be charged to excise 
duty shall be deemed to be the whole- 
sale cash price for which the article 
is sold or is capable of being sold and 
it does not say which wholesale cash 
price shall be taken to be the value 
of the article — that charged by the 
manufacturer to the wholesale dea- 
ler or that- charged by the wholesale 
dealer who having purchased the arti- 
cle from the manufacturer sells it in 
wholesale to another dealer. The lat- 
ter price, they pointed out, would 
equally be the wholesale cash price 
within the meaning of Section 4 (a) 
as it would be the price at which the 
article is sold or in any event capable 


of being sold in the wholesale market 
and there is no reason why it should 
not be taken to be the value of the 
article for the purpose of assessment 
under S. 4 (a). The contention, there- 
fore, was that the price charged by 
ICI and Atul to the dealers less trade 
discount allowed to them should be 
taken to be the assessable value of the 
dye-stuffs and not the price charged 
by the appellants to ICI and Atul less 
trade discount of 18%. This contention 
is without force and must be rejected. 
It violates two basic principles undere 
lying imposition of excise duty. 


12. In the first place, as point- 
ed out by Mathew, J., in Voltas’ case 
(supra), “excise is a tax on the pro- 
duction and manufacture of goods... 
rr section 4 of the Act therefore 
provides that the real value should be 
found after deducting the selling cost 
and selling profit and that the real 
value can include only the manufac- 
turing cost and the manufacturing 
profit. The section makes it clear 
that excise is levied only on the 
amount representing the manufactur- 
ing cost plus the manufacturing pro- 
fit and excludes post-manufacturing 
cost and the profit arising from post- 
manufacturing operation, namely, 
selling -profit.” The value of the 
goods for the purpose of excise must 
take into account only the manufac- 
turing cost and the manufacturing 
profit anditmust notbe loaded with 
post-manufacturing cost or profit 
arising from post-manufacturing 
operation. The price charged by the 
manufacturer for sale of the goods in 
wholesale would, therefore, represent 
the real value of the goods for the 
purpose of assessment of excise duty. 
If the price charged by the whole- 
sale dealer who purchases the goods 
from the manufacturer and sells 
them in wholesale to another dealer 
were taken as the value of the goods, 
it would include not only the manu- 
facturing cost and the manufacturing 
profit of the manufacturer but also 
the wholesale dealers selling cost 
and selling profit and that would be 
wholly incompatible with the nature 
of excise. It may be noted that whole- 
sale market in a particular type of 
goods may be in several tiers and the 
goods may reach the consumer after 
a series of wholesale transactions. In 
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fact the more common and less ex- 
pensive the goods. there would be 
greater possibility of more than one 
tier of wholesale transactions. For 
instance, in. a textile trade, a manu- 


facturer may sell his entire produc- ` 


tion to a single wholesale dealer and 
the latter may in his turn sell the 
goods purchased by him from the 
manufacturer to different wholesale 
dealers at State level, and they may 
in their turn sell the goods to whole- 
sale dealers at the district level and 
from the wholesale dealers at the dis- 
trict level the goods may pass by sale 
to wholesale dealers at the city level 
and then, ultimately from the whole- 
sake dealers at the city level, the 
goods may reach the consumers. The 
only relevant price for assessment of 
value of the goods for the purpose of 
excise in such a case would be the 
wholesale cash price which the manu- 
facturer receives from sale to the first 
wholesale dealer, that is, when the 
goods first enter the stream of trade. 
Once the goods have entered the 
stream of trade and are on their on- 
ward journey to the consumer, whe- 
ther along a short or a long course 
depending on the nature of the goods 
and the conditions of the trade, ex~ 
cise is not concerned with what hap- 
pens'subsequently to the goods.’ It is 
the first immediate contact between 
the manufacturer and the trade that 
is made decisive for determining the 
wholesale cash price which is to be 
the measure of the value of the goods 
for the purpose of excise. The second 
or subsequent price, even though on 
wholesale basis, is not material. If 
excise were levied on the basis of 
second or subsequent wholesale price, 
it would load the price with a post- 
manufacturing element, namely, sell- 
ing cost and selling profit of the 
wholesale . dealer. That would be 
plainly contrary to the true nature 
of excise as explained in the Voltas’ 
case (supra). Secondly, this would 
also violate the concept of the factory 
gate sale which is the basis of deter- 
mination of value of the goods for 
the purpose of excise. 


13. There can, therefore, be 
no doubt that where a manufacturer 
sells the goods manufactured by him 
in wholesale to a wholesale dealer at 
arms length and in the usual course 


Prabbu Narayan v. A. K. Srivastava 


A.T. R. 


of business, the wholesale cash price 
charged by him to the wholesale dea- 
ler less trade discount would repre- 
sent the value of the goods for the 
purpose of assessment of excise. That 
would be the wholesale cash price 
for which the goods are sold at the 
factory gate within the meaning of 
Section 4 (a). The price received by 
the wholesale dealer who purchases 
the goods from the manufacturer and 
in his turn sells the same in whole- 
sale to other dealers would be irrele- 
vant to the determination of the 
value and the goods would not be 
chargeable to excise on that basis. 
The conclusion is, therefore, inesca- 


` pable that the assessable value of the 


dye-stuffs manufactured by the ap- 
pellants must be taken to be the price 
at which they were sold by the ap- 
pellants to ICI and Atul less 18%] - 
trade discount, and not the price 
lias by ICI and Atul to their dea- 
ers. 


14, We, therefore, allow the 
appeal, reverse the judgment of the 
High Court and quash and set aside 
the assessments to excise duty made 
by the Excise Authorities on the dye- 
stuffs manufactured by the appel- 
lants. We direct the respondents to 
refund to the appellants forthwith 
the amount collected in excess of the 
correct duty of excise leviable in ac- 
cordance with the principle laid down 
in this judgment. The respondents 
will pay to the appellants costs in this 
Court as well as in the High Court. 


Appeal allowed. 


AIR 1975 SUPREME COURT 968 
(From: Madhya Pradesh)* 

A. ALAGIRISWAMI, V. R. KRI- 
SHNA IYER AND R. S. SARKA- 
RIA, JJ. 

Prabhu Narayan, Appellant v. 
A. K. Srivastava, Respondent. 

Civil Appeal No. 1174 of 
D/- 14-2-1975. 

(A) Representation of the People 
Act (1951), Ss. 83 (1) Proviso, 86 and 


1973, 


*(Ele, Petn. No. 29 of 1972, D/- 5-4- 


1973 — Madh. Pra.) 
BS/CS/A637/75/VBB 
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123 (4) — Petition under See. 123 (4) 
— Charge of publication of pamph- 
_ lets falling under S. 123 (4) — Affi- 
davit — Requirements — Particulars 


of printing not given in affidavit al-. 


though evidence regarding printing 
was relied upon to corroborate publi- 
cation — Petition whether could be 
dismissed — M. P. High Court Rules 
(regarding election petition), R. 9 — 
Whether applies—( (i) Const. of India, 
Art. 225—(ii) M. P. High Court Rules 
{in respect of election petitions), R. 9). 


When Section 128 (4) speaks of 
publication it means distribution. 
Mere printing of the pamphlets would 
not fall under Section 123 (4). There- 
fore, where the only charge made in 
‘the election petition was the charge 
of publication of certain pamphlets 
and not their printing and evidence 
regarding the printing was relied up- 
on only to corroborate the evidence 
regarding distribution of the pamph- 
lets, the failure to give particulars of 
the printing in the affidavit filed in 
support of the election petition cannot 
lead to the dismissal of the petition. 
Nor could evidence regarding printing 
be shut out. The Proviso to Section 
83 (4) does not say that the allegation 
of corrupt practice and _ particulars 
thereof should be given in the affi- 
davit. (Para 4) 


The provisions of Rule 9 of the 
Madhya Pradesh High Court Rules 
regarding the election petitions fram- 
ed by the Madhya Pradesh High 
Court by reference to Rule 7 of the 
Madhya Pradesh High Court Rules 
found in Chapter III regarding affi- 
davits cannot be made use of for this 
purpose. The former set of rules 
are made under Article 225 of the 
Constitution and cannot make any 
substantive law and the rules them- 
selves on a perusal would show that 
they relate merely to procedural mat- 
ters unlike rules made under Sec. 122 
of Civil P.C. AIR 1973 SC 2513, Rel. 
on: AIR 1974 SC 1957, Explained. 

i (Para 5) 

Furthermore, according to Sec. 86 
of the Representation of the People 
Act, oniy petitions which do not com- 
ply with the provisions of Section 81 
or Section 82 or Section 117 are lia- 
ble to be dismissed. (Para 5) 

(B) Representation of the People 
Act (1951), Section 123 (4) — Circula- 
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tion of pamphlets falling under Sec- 
tion 123 (4) — Proof — Oral evidence 
in support — Evidence as to printing 
—Value of—Judgment of M. P. High 
Court in Election Petition No. 29 of 
1972 D/- 5-4-1973, Reversed. 


Where the question of publi- 
cation and distribution is a matter to 
be decided on the basis of oral evi- 
dence, it is easy to dispose of them by 
saying that the evidence is of persons 
interested in the election petitioner, 
the unsuccessful candidate. That is 
why a discussion of the question re- 
garding the printing should providea 
Satisfactory method of assuring one- 
self as to whether the distribution 
was made as alleged by the petitioner. 

(Para 7) 

_In the result, after discussion of 
evidence, the respondent was held 
guilty of a corrupt practice under 
Section 123 (4) in respect of the pam- 
phlets. Judgment of M. P. High Court 
in Election Petition No. 29 of 1972 
D/- 5-4-1973, Reversed. (Para 32) 
Cases Referred: Chronological Paras 
ar i SC 1957- = (1972) 1 SCC 
AIR 1973 SC 2513 = 


Srivastava 


5 
(1973) 2 SCC 
6 


759 
M/s. Y. S. Dharamadhikari and 
T. P. Naik, Sr. Advocates, (Mr. 


A. G. Ratanaparkhi, Advocate with 
him), for Appellant; M/s. S. K. Gam- 
a and V. J. Francis, for Respon- 
ent. 


Judgment of the Court was deli- 
vered by 


ALAGIRISWAMI, J.:— In the 
election held on 11th March, 1972 to 
the Legislative Assembly of Madhya 
Pradesh from Damoh constituency 
the respondent, an independent can- 
didate, was declared elected. The ap- 
pellant, the Congress candidate filed 
an election petition for declaring the 
election of the respondent void on 
various grounds all of which were 
found not proved by the learned 
Judge of the High Court of Madhya 
Pradesh who tried the petition. The 
petition was consequently dismissed 
and this appeal is against that dis- 
missal. 


2. We are concerned only 
with the charge of corrupt practices 
under Section 123 (4) of the Repre- 
sentation of the People Act in respect 
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of five pamphlets marked Exs, P-3, 
P-4, P-5, P-6 and P-8 and two public 
oa held on 4-3-1972 and 8-3- 
972. 


3: At the beginning of the 
arguments an objection was raised on 
behalf of the respondent that the 
election petition should have been 
dismissed on the ground that it did 
not comply with the requirements of 
Section 83 of the Representation of 
the People Act. This was on the 
basis that the affidavit filed in sup- 
port of the election petition did not 
give details as to the material parti- 
culars in respect of the various cor- 
rupt practices with which the res- 
pondent was charged. It was argued 
in the alternative that in any case no 
evidence should have been admitted. 
As far as this appeal is concerned 
both amount to the same thing be- 
cause charges with which we are 
concerned are charges under S. 123 
(4). We do not think that there is 
any substance in this contention on 
behalf of the respondent. 


å. On behalf of the appellant 
it was made clear that the only 
charge made in the petition was the 
charge of publication of the pam- 
Phlets and not their printing and 
evidence regarding the printing was 
relied upon only to corroborate the 
evidence regarding distribution of the 
pamphlets. It is obvious that when 
Section 123 (4) speaks of publication 
it means distribution. Mere printing 
of the pamphlets would not fall under 
Section 123 (4). Therefore the failure 
to give particulers of the printing 
cannot lead to the dismissal of the 
petition. Nor could evidence regard- 
ing it be shut out. The proviso to 
Section 83 (1) lays down that where 
the petitioner alleges any corrupt 
practice, the petition shall also be 
accompanied by an affidavit in the 
prescribed form in support of the 
allegation of such corrupt practice 
and the particulars thereof. It does 
not say that the allegation of corrupt 
practice and particulars thereof 
should be given in the affidavit. The 
election petition contains the allega- 
tion of corrupt practices and parti- 
culars thereof. That this is the inten- 
tion of the Legislature is also clear 


from a perusal of Form 25, which is ; 
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the one prescribed under Rule 94A of 
the Conduct of Elections Rules. The 
affidavit filed in support of the elec- 
tion petition is in accordance with 
that form, 


0. Reliance was placed on be- 
half of the respondent on the deci- 
sion of this Court in Virendra Kumar 
v. Jagjivan (1972 (1) scc 826) = 
(AIR 1974 SC 1957). In that case R.9 
of the Madhya Pradesh High Court 
Rules in respect of election petitions, 
which States that the rules of the 
High Court shall apply in so far as 
they are not inconsistent with the 
Representation of the People Act, 
1951 or other rules, if any made 
thereunder or the Code of Civil Pro- 
cedure in respect of all matters in- 
cluding inter alia affidavits, was re- 
ferred to. On the basis of that Rule R.7 
of the Madhya Pradesh High Court 
Rules which states that every affida- 
vit should clearly express how much 
is a statement made on information 
or belief and must also state the 
source of or grounds of information 
or belief with sufficient particularity, 
was stated to mean that grounds or 
Sources of information are to be set 
out in the affidavit. This would real- 
ly mean that the allegations found in 
the body of the election petition 
would have to be repeated in the 
affidavit. However, in that case the 
failure to conform to Rule 9 and R.7 
of the Madhya Pradesh High Court 
Rules was not held to be fatal to the 
election petition. What was said was 
that it would be helpful in assessing 
the value of the evidence. But that 
purpose is served by the allegations 
in the election petition itself. More- 
Over, it appears to us that the provi- 
sions of Rule 9 of the Madhya Pra- 
desh High Court Rules regarding the 
election petitions framed by the 
Madhya Pradesh High Court by re- 
ference to Rule 7 of the Madhya Pra- 
desh High Court Rules found in Chap- 
ter III regarding affidavits cannot be 
made use of for this purpose. The 
former set of rules are made under 
Article 225 of the Constitution and 
cannot make any substantive law and 
the rules themselves on a perusal of 
them would show that they relate 
merely to procedural matters unlike 
rules made under Section 122 of the 
Code of Civil Procedure. 


~ 
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6. In Krishan Chander v. Ram 
Lal (1973 (2) SCC 759) = (AIR 1973 
SC 2513) it was pointed out that: 


“When there are specific Rules 
made under the Act which govern the 
election petitioris, no other Rules are 
applicable. Nor is disclosure of the 
source of information a requisite 
under Order 6, Rule 15 (2), CPC. 
Decisions rendered under Order 6, 
Rule 15 and Order 19, Rule 2 of the 
Code of Civil Procedure have no rele- 
vance and do not support the sub- 
mission that if the affidavit in sup- 
port of the petition does not state the 
source of information on which the 
several allegations in the petition are 
based, those allegations cannot be 
deemed to have been made. 

The provision for setting out the 
sources of information where the al- 
legations have been verified as hav- 
ing been made on information and 
knowledge of the petitioner is not a 
requisite prescrided under Rule 94-A 
of the Conduct of Election Rules, 
1961. which are applicable to the fil- 
ing of an election petition. 


The affidavit in support of an 
election petition need not itself dis- 
close the sources of information. The 
election petition under Section 83 (1) 
(b) itself must contain all the parti- 
culars that are necessary and in the 
affidavit in support of the petition. 
the petitioner is required to say 
which of the allegations made in vari- 
ous paragraphs of the petition are 
true to his knowledge and which of 
them are true to his information. If 
any source of information has not 
been set out and the respondent can- 
not answer them without particulars, 
he can always apply for better par- 
ticulars. If the petition and the affi- 
davit conform to the provisions of 
the Act and the Rules made there- 
under, it cannot be said that because 
the sources of the information have 
not been given, the allegations made 
in the petition have to be ignored.” 
This accords with the view which we 
have taken. Furthermore, ‘according 
to Section 86 of the Representation 
of the People Act only petitions which 
do not comply with the provisions of 
Section 81 or Section 82 or Section 117 
are liable to be dismissed. We, there- 
fore, overrule the preliminary objec- 
tion, 


w 
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q. With respect to these five 
documents there is no dispute that 
they fall within the mischief of Sec- 
tion 123 (4) and it is therefore un- 
necessary to set out the contents of 
these pamphlets, nor was it seriously 
contended except in the case of Ex. 
P-8 that they were not circulated. 
The only question is whether the cir- 
culation was made by the respondent 
or with his consent. In considering 
this question it is important to bear 
in mind that all the persons who ad- 
mit that they printed these pamphlets 
are workers of the respondent. We 
will deal with the evidence in due 
course. It is necessary to go into the 
question of the printing of these pam- 
phiets because evidence regarding it 
will have a bearing on their distribu- 
tion either by the respondent or by 
his supporters with his consent. 
Though as many as 67 witnesses were 
examined and 28 of them with re- 
gard to publication, the learned trial 
Judge has rejected all of them. Where 
the question of publication and dis- 
tribution is a matter to be decided on 
the basis of oral evidence, it is easy 
to dispose of them by saying that it 
is of persons interested in the appel- 
lant. That is why a discussion of the 
question regarding the printing should 
provide a satisfactory method of assur- 
ing oneself as to whether the distri- 
bution was made as alleged by the 
appellant. (The Judgment here dis- 
cussed the evidence in Paras 8 to 28, 
The Judgment then proceeded:) 


29. After a thorough and anxi- 
ous examination of the evidence in 
this case we have come to the conclu- 
sion that the people who got printed 
Exs. P-3, P-4, P-5, P-6 and P-8 are 
close supporters of the respondent. 
They have nospecial grievance against 
the appellant, certainly not enough 
to make them go to the extent of 
having them printed of their own. 
Two of them, Vijay Kumar Agarwal 
and Suman are mere boys of 14 and 
15. They have merely been made 
use of by somebody and that some- 
body in the proved circumstances of 
this case could only be the respon- 
dent. We are not able to accept the 
evidence of Vijay Kumar Agarwal 
that he got the pamphlets at 11.30 p.m. 
on the night of the 10th March and he 


distributed them toa few people. 
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Nor are we able to accept the evidence 
of Suman that though he gave the 
matter for printing on the 10th he got 
the pamphlets only on the lith and 
so he did not distribute them. We find 
the evidence of P.Ws. 66 and 67 that it 
was given for printing on the 9th more 
acceptable. We are unable to accept 
the assertion of Ramesh Chand Jain 
that he got Ex. P-8 printed in order 
to hand it over to the Chief Minister 
when he was due to arrive at Damoh 
on the 28th of February but that he 
destroyed them because the Chief 


Minister did not turn up. All these - 


pamphlets have been printed with a 
definite purpose that is of harming 
the chances of the appellant in the 
election and thereby aiding the res- 
pondent. The plan and the direction 
could have come only from one source 
that is the respondent. He has made 
use of his supporters, two of them 
young boys of 14 and 15, to get the 
pamphlets printed in their names so 
that they could take the responsibi- 
lity and he may disown the responsi- 
bility for them. 


30. We have discussed the evi- 
dence of only non-Congress witnesses 
and we can see no reason to reject 
them. We do not agree with the 
learned Judge who rejected whole- 
sale every bit of evidence adduced on 
behalf of the respondent. Whether 
the evidence of P.Ws. 66 and 67 about 
the part played by the . respondent 
with regard to the pamphlets printed 
in the Chhabi Printing Press and of 
Kailash Chand Nakra with regard to 
the pamphlets printed in the Kailash 
Press are correct or not, we are con- 
vinced beyond reasonable doubt that 
the respondent is the guiding brain 
and hand behind all of them. He and 
his supporters must have planned all 
these things together. He has made 
his witnesses admit just enough so 
that a red herring might be drawn 
across the trail and blame may attach 
to them and not to him. The fact that 
he is an advocate or that it is the 
third election in which he is standing 
is no guarantee against his being res- 
ponsible for this. 


31. Then there is the question 
of two meetings dated 4-3-1972 and 
8-3-1972. We do not think it neces- 
sary to examine this branch of the 
case in view of the earlier findings. 
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32. In the result therefore we 
hold that the respondent is guilty of 
a corrupt practice under Sec. 123 (4) 
in respect of the pamphlets Exs. P-3, 
P-4, P-5, P-6 and P-8., 


33. The appeal is allowed and 
the respondent’s election is declared 
to be void. The respondent will pay 
the appellant’s costs. 


Appeal allowed. 


AIR 1975 SUPREME COURT 972 
(From: Goa J.C’s Court)* 


H. R. KHANNA, P. N. BHAGWATI 
AND R. S. SARKARIA, JJ. 


Gangadhar Yeshwant Bhandare, 
Appellant v. Erasmo De Jesus Sequi- 
ria, Respondent. 

Civil Appeal No. 991 of 1973, D/- 
4-2-1975. 


(A) Representation of the People 
Act (1951), Section 116-A — Appre- 
ciation of evidence by High Court — 
Interference by Supreme Court. 


The Supreme Court in an elec- 
tion appeal normally does not inter- 
fere with the appraisement of the 
evidence of the witnesses by the 
High Court unless such appraisement 
is afflicted with some glaring infir- 
mity. (Para 12) 


- (B) Goa, Daman and Diu (Citi- 
zenship) Order (1962), CI. 2 Proviso— 
Citizenship Rules (1956), Sch. IH 
Cl. 3A (as amended in 1962) — Por- 
tuguese national — Declaration under 
Proviso to Cl. 2 followed by retention 
of Portuguese passport — If and when 
conclusive — Onus of proof — Dis- 
charge of onus. 


Once a declaration as required by 
the proviso to Cl. 2 of the Goa, Da- 
man and Diu (Citizenship) Order 1962, 
choosing to retain his Portuguese Na- 
tionality is signed by a person who is 
admittedly born before 20-12-1961 in 
the Union Territory of Goa and sub- 
sequently he retains a Portuguese pass- 
port after 19-1-1963 it shall be taken 
as conclusive proof of his voluntari- 
ly acquired the citizenship of that 
country and the onus would be very 


*(Ele. Petn. No. 1 of 1971, D/- 16-3- 
1973 — Goa J.C’s Court). 
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heavy upon him to prove that the 
declaration was not signed by him 
voluntarily and that the retention of 
the Portuguese passport by him was 
also not a voluntary act. Unless he 
discharges that onus by clear and 
cogent evidence, the law would take 
its course and he would not be regard- 
ed an Indian citizen. Where, however, 
as in the present case the person con- 
cerned discharges that onus and it is 
established by clear and cogent evi- 
dence that the real choice and inten- 
tion of’ the person concerned was to 
become an Indian national and that 
he signed the declaration and retain- 
ed the passport because of the com- 
pulsion of a secret assignment entrus- 
ted to him in connection with the 
affairs of the State, he cannot be de- 
prived of his entitlement to Indian 
citizenship, AIR 1965 SC 1623, Rel. 
on. (Para 18) 


(C) Citizenship Act (1955), S. 13 
— Certificate of Citizenship under— 
Issue of by Government in case of 
doubt — Form of. 


Section 13 vests the Central Gov- 
ernment with power to certify in case 
a doubt exists as to whether a parti- 
cular person is a citizen of India that 
he is such a citizen. In the case of the 
respondent a doubt was raised by the 
Government of Goa, Daman and Diu 
on the point as to whether he was 
a citizen of India. The Government 
of Goa, Daman and Diu in this con- 
text referred to the fact that the res- 
pondent while praying on January 
15, 1964 for being declared Indian 
citizen had suppressed the fact about 
his having signed declaration P3 on 
April 27, 1962 choosing to retain 
Portuguese nationality. 


Held that the Central Govern- 
ment after being put in possession of. 
all relevant facts reiterated its view 
that the respondent was an Indian 
citizen and should be considered as 
such. Letters dated July 26, 1970 
and July 27, 1970 though they do not 
profess to be certificate issued under 
Section 13 and though the later of 
these two letters recites that there 
was no necessity of a certificate, clear- 
ly incorporate the view of the Gov- 
ernment of India that the respondent 
was an Indian citizen. The letters 
thus serve the purpose of a certifi- 
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cate and that they operated as certi- 
ficate and should be construed as 
such. (Paras 22, 23) 


Cases Referred: Chronological Paras 
Fe 1965 SC 1623 = (1965) 2 SCR 
4 19 


M/s. V. R. Bhandare, V. N. Gan- 
pule and Mrs. Urmila  Sirur, Advo- 
cates, for Appellant; Mr. A. K. Sen, 
Senior Advocate, (Mr. 5S. R. Agar- 
wala, Advocate, with him), for Res- 
pondent. 


Judgment of the Court was deli- 
vered by 


_ KHANNA, J.:— The short ques- 
tion which arises for determination in 
this appeal against the judgment of 
the Judicial Commissioner Goa, Da- 
man and Diu dismissing petition filed 
by Gangadhar Yeshwant Bhandare 
appellant to question the election of 
Erasmo De Jesus Sequiria respondent 
to the Lok Sabha is whether the said 
respondent at the relevant time was 
a citizen of India. 


2. The respondent was de- 
clared elected to the Lok Sabha from 
the Mormugao parliamentary consti- 
tuency in the elections held in March 
1971. The appellant whc had been 
validly nominated as a candidate at 
the election for the above constitu- 
ency withdrew his candidature and 
did not contest the said election. 
After the result of the election had 
been declared, the appellant filed 
election petition to have the election 
of the respondent declared void on 
the ground that on the date of 


the election the respondent was 
not qualified to be chosen to 
fill a parliamentary seat under 


the Constitution of India and the Re- 
presentation of the People Act, 1951 
as the respondent on that date was — 
not a citizen of India and not an elec- 
tor as contemplated by the Represen- 
tation of the People Act, 1951. Ac- 
cording to the appellant, prior to De- 
cember 20, 1961 when the Union 
Territory of Goa, Daman & Diu was 
liberated from the Portuguese domi- 
nation and became a part of the 
Indian Union the said territory was 
a Portuguese possession and the res- 
pondent was a Portuguese citizen. 
Following the liberation and merger 
of that territory with the Union of 
India, the Government of India in 
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exercise of the powers conferred by 
Section 7 of the Citizenship Act, 1955 
issued on March 28, 1962 Goa, Da- 
manand Diu (Citizenship) Order, 1962 
_ (hereinafter referred to as Citizen- 
ship Order) conferring the citizenship 
of India on persons born in the above 
mentioned territory before Decem- 
ber 20, 1961 on the terms and condi- 
tions set out in the order. The rele- 
vant part of clause 2 of that order 
was as under: 

“Every person who or either’ of 
whose parents or any of whose grand 
parents was born before the twen- 
tieth day of December 1961 in the 
Territories now comprised in the 
Union ‘Territory of Goa, Daman and 
Diu shall be deemed to have become 
a citizen of India on that day: 


Provided that any such ‘person shall 
not be deemed to have become a citi- 
zen of India as aforesaid if within 
one month from the date of publica- 
tion of this Order in the Official 
gazette that person makes a declara- 
tion in writing to the Administrator 
of Goa, Daman and Diu or any other 
authority specified by him in this be- 
half that he chooses to retain the 
citizenship or nationality which he 
had immediately before the twen- 
tieth day of December, 1961;” 


It is stated that the respondent chose 
to maintain his Portuguese nationa- 
lity and citizenship by making a de- 
claration in writing dated April 27, 
1962 as required by the above clause. 
The respondent thereafter proceeded 
on foreign travel as an alien on the 
basis of a Portuguese passport issued 
to him on or about June 25, 1958 by 
the former Portuguese Administra~ 
tion. As the said passport was due to 
expire on June 21, 1962 the respondent 
on arrival in London in June 1962 
applied to the Portuguese Consul in 
London for a new Portuguese pass- 
port which was granted to him on 
June 18, 1962. The new passport was 
valid up’ to June 17, 1964. The res- 
pondent returned to India in October 
1962 and as an alien applied for and 
obtained residential permit in India. 
The permit was renewed from time 
to time. 


3. On December 20, 1962 the 
Central Government published the 
Citizenship (Amendment) Rules, 1962 
and inserted in Schedule III to the 
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Citizenship Rules, 1956 clause 3A 


which reads as under: 


“3-A. Where a person, who has 
become an Indian citizen by virtue of 
the Goa, Daman and Diu (Citizenship) 
Order, 1962, or the Dadra and Nagar ` 
Haveli (Citizenship) Order, 1962, issu- 
ed under Section 7 of the Citizenship 
Act, 1955 (57 of 1955), holds a pass- 
port issued by the Government of 
any other country, the fact that he 
has not surrendered the said passport 
on or before the 19th January, 1963 
shall be conclusive proof of his hav- 
ing voluntarily acquired the citizen- 
ship of that country before that date.” 


It is stated by the appellant that the 
respondent deliberately failed to sur- 
render his Portuguese passport before 
January 19, 1963 as required under 
the above clause. In January 1964 
the respondent returned his Portu- 
guese passport to the Special Officer, 
Ministry of External Affairs and 
claimed Indian citizenship. No refer- 
ence was made in that communica- 
tion by the respondent to the fact 
that he had made a declaration re- 
taining .his Portuguese citizenship. 
On December 15, 1964 a letter was 
sent on behalf of the Administration 
of Goa, Daman and Diu to the res- 
pondent stating that prima facie he 
had become a citizen of India by vir- 
tue of the Citizenship Order. In July 
1970 the respondent addressed a com- 
munication to the Central Govern- 
ment for a certificate under Sec. 13 
of the Citizenship Act. In response to 
that the respondent was informed by 
letter dated July 27, 1970 that the 
said certificate was not necessary for 
him as the Goa Administration had 
already conveyed to him that he was 
prima facie an Indian citizen. The 
appellant asserts that the information 
conveyed to the respondent by 
the Goa Administration in letter 
dated December 15, 1964 was not 
correct and contrary to documentary 
evidence. An objection was raised at 
the time of scrutiny by the appellant 
that the respondent was not a citizen 
of India but that objection was over- 
ruled by the Returning Officer, The 
appellant accordingly prayed that the 
election of the respondent to the Lok 
Sabha be declared to be void. 


4, The respondent in his writ-< 
ten statement stated that the declara~< 
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tion filed by him on April 27, 1962 
was not a valid declaration inasmuch 
as he did not choose to retain his 
Portuguese nationality eand citizen- 
ship. The said declaration was stated 
‘ to have been made by the respondent 
at the request of the then Special 
Adviser Goa for reasons which had 
no connection with any intention on 
his part to retain the Portuguese na- 
tionality and citizenship or to lose 
Indian citizenship. The respondent ad- 
mits that he left India in May 1962 
and got his passport renewed from 
the Portuguese Consulate in London. 
The respondent was, however, ad- 
vised by his friends not to go to Por- 
tugal and consequently he did not go 
there. The respondent, it is further 
Stated, was told by the Special Ad- 
viser to continue to retain the Portu- 
guese passport so that he might be in 
a position to make a later trip to 
Portugal. According further to the 
respondent, he applied for a residen- 
tial permit and kept renewing it from 


time to time as a matter of forma- , 


lity and with the full knowledge of 
the Special Adviser that the respon- 
dent«did not intend to jeopardise his 
Indian citizenship. When clause 3A 
in Schedule III to the Citizenship 
Rules was added, the respondent ad- 
dressed a letter to the Special Officer, 
Ministry of External Affairs to the 
effect that he was retaining for the 
time being the Portuguese passport and 
that his object was to obtain Indian 
passport in due course, The respon- 
dent thereafter surrendered his Por- 
tuguese passport on January 15, 1964. 
The respondent, it is further stated, 
obtained a passport as a citizen of 
India from the Government of India 
through the Chief Secretary, Goa, 
Daman and Diu in 1965. Another 
passport was obtained by the respon- 
dent in that capacity in 1970. Accord- 
ing to the respondent, letter from 
Goa Administration dated December 
15,1964 and letter dated July 27. 1970 
from the Government of India are 
conclusive on the point that he was 
a citizen of India. Objection was also 
raised by the respondent that cl. 3A 
of Schedule II to the Citizenship 
Rules and the first proviso to clause 2 
of Citizenship Order were ultra vires 
the Citizenship Act. According to the 
respondent, he was a citizen of India 
at the relevant time and his election 
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was not liable to be declared void on 
the ground set up by the appellant. 


5. It may be stated that the 
appellant impleaded presides the res- 
pondent, the Returning Officer end 
the Union of India as respondents 2 
and 3 respectively in the election 
petition. Respondent No. 2 was dele- 
ted from the list of respondents on 
July 31, 1971 on an application filed 
by the appellant. So far as the Union 
of India respondent No. 3 is concern~ 
ed, the said respondent was deleted 
from the list of respondents on the 
application of the appellant on Fe- 
bruary 3, 1972 after some prelimi- 
nary issues had been decided on Octo- 
ber 15. 1971. Before that a written 
statement was filed on behalf of the 
Union of India. 


6. According to the Union of 
India, the respondent signed declara~ 
tion dated April 27, 1962 not volun- 
tarily but on the advice and at the 
instance of the Special Adviser Goa. 
As regards the residential permits 
which were granted to the respon- 
dent, the Union of India states that 
those permits were issued with a 
view to avoiding any complication as 
the respondent held a Portuguese 
passport for reasons connected with 
the affairs of the State. The Union of 
India has denicd that the respon- 
dent acquired Portuguese citizenship 
or that he ceased to be an Indian 
citizen. According further to the 
Union of India, the respondent is an 
Indian citizen. Indian passports are 
stated to have been issued in favour 
of the respondent because of his 
being an Indian citizen, 


Ts Following issues were fram- 
ed by the learned Judicial Commis- 
sioner: 

“1. Has this Court jurisdiction to 
entertain the election petition? 

2. Is the petitioner a citizen of 
India? 

3. Did the petitioner comply with 
the provisions of Section 81 (3) of the 
Representation of the People Act, 
1951 and if not, is the petition fit to 
be dismissed under Section 86 (1) of 
that Act? 

4. Whether the first proviso to 
para 2 of the Goa, Daman and Diu 
(Citizenship) Order, 1962 is ultra vires 
and in excess of the powers conferred 
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by Section 7 of the Citizenship Act, 
1955? 


Ð. Was the first respondent dis- 
qualified to be chosen as member of 
the Lok Sabha in March 1971 for the 
reasons stated by the petitioner in 
the election petition? 


6. To what relief?” 


Issues 1, 2 and 4 which were treated 
as preliminary issues were decided in 
favour of the appellant and against 
the respondent as per order dated 
October 5, 1971. Issue No. 3 was also 
decided in favour of the appellant. 
On issue No. 5 the learned Judicial 
Commissioner held that the respon- 
dent was entrusted with a secret mis- 
sion on behalf of the Government of 
India and it was in that connection 
that he was made to sign declaration 
dated April 27, 1962. The said decla- 
ration was not made voluntarily. The 
renewal of Portuguese passport by 
the respondent, it was held, did not 
imply the loss of Indian citizenship. 
The retention of the Portuguese pass- 
port by the respondent after January 
19, 1963 was found to be due to com- 
pelling reasons. In the opinion of the 
Judicial Commissioner, the Govern- 
ment of India must be deemed to 
have given its decision that the res- 
pondent was an Indian citizen. The 
respondent was accordingly held not 
disqualified to be chosen as a mem- 
ber of the Lok ‘Sabha. In the result 
the election petition was dismissed. 


8. In appeal before us Mr. 
Bhandare on behalf of the appellant 
has challenged the finding of the 
Judicial Commissioner that the res- 
pondent did not sign declaration dated 
April 27, 1962 voluntarily and that it 
was in connection with a secret mis- 
sion entrusted to him on behalf of 
the Government of India that he was 
made to sign that declaration. It is 
urged that the respondent was not an 
Indian citizen at the relevant time 
and as such was not qualified to be 
chosen to fill a seat in the Parlia- 
ment. We have given our careful 
consideration to the submission of Mr. 
Bhandare and though we agree with 
him that as provided in Article 84 of 
the Constitution, a person shall not be 
qualified to be chosen to fill a seat in 
Parliament unless he is a citizen of 
India, we find it difficult to accept his 
other contentions. 


A.-L R. 


9, Ex. P3 is declaration dated 
April 27, 1962 which, according to the 
appellant, was made by the respon- 
dent voluntarily. The .declaration 
reads as under: 
i Panjim 
dated 27th April 1962 
The Sr, Superintendent of Police, Goa 
Panjim 
Sir, 

i I, ERASMO JESUS DE SEQU- 
EIRA aged 23 years, resident at CAM- 
PAL, PANJIM declare that I have 
carefully read the order passed by 
the Military Governor on the 5th of. 
April, 1962 regarding the declaration 
of Nationality. I have also carefully 
perused the Notification of the Gov- 
ernment of India dated 28th March, 
1962 which is an order called ‘Goa, 
Diu and Daman Citizenship Order 
1962’. I accordingly declare that I 
choose to retain the PORTUGUESE 
citizenship Nationality which I was 
holding immediately before the 20th 
of December, 1961. I, therefore, here- 
in sign my declaration, declaring my 
PORTUGUESE citizenship Na- 
tionality. 

Sd/- Erasmo Jesus De Sequeira 

Signature” 


The learned Judicial Commissioner 
has found that the above declaration 
was made by the respondent not 
voluntarily and that he was made to 
sign it in connection with a secret 
mission entrusted to him on behalf of 
the Government of India. The find- 
ing of the Judicial Commissioner in 
this respect is supported by the evi- 
dence of Mr. G. K. Handoo who was 
appointed in December 1961 as a 
Special Adviser to the Military 
Governor of Goa and who was there- 
after appointed in March 1962 Spe- 
cial Adviser to the Lt.-Governor. 
Before that Handoo was Additional 
Inspector General of Police, Maha- 
rashtra and Commandant of the Bor- 
der Security Force of Goa, . Daman 
and Diu. He had also been dealing 
with foreign intelligence and security 
of Goa in the Ministry of External 
Affairs, According to Handoo, de- 
claration Ex. P3 was signed by the 
respondent only by way of formality 
in view of the fact that Handoo had 
decided to use the respondent in a 
top-secret matter relating to the secu- 
rity of the Government of India. The 
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respondent, it is stated, was involved 
with a Portuguese lady and that fact 
provided a cover for carrying out the 
assignment, Handoo has further sta- 
ted that the respondent retained his 
Portuguese passport and 
residential permits to stay in Goa as 
a foreigner till January 1964 at the 
instance of Handoo so that the res- 
pondent could carry out the assign- 
ment entrusted to him. It is also sta- 
ted by Handoo that the respondent 
went abroad in 1962 in connection 
with the assignment on a Portuguese 
passport under the instructions of 
Handoo. The expenses for the above 
foreign trip of the respondent were 
shared by the Government of India 
and the respondent. It is further in 
the evidence of Handoo that the res- 
pondent renewed his Portuguese pass- 
port in London under the instructions 
of the witness. On hisreturn the res- 
pondent contacted Handoo. Handoo 
then told the respondent to retain his 
passport till such time as Handoo de- 
cided to use him again or asked him 
to relinquish it. Handoo adds that he 
was competent to ask the respondent 
to retain his Portuguese passport and 
to proceed on topsecret assignment. 
Tt is also in the evidence of Handoo 
that the respondent addressed letter 
Ex. P4 to Handoo on April 27, 1962. 
The letter reads as under: 


"CAMPAL 
PANJIM 
27th APRIL, 1962 
CONFIDENTIAL 
Mr. G. K. HANDOG 
SPECIAL ADVISER 
GOA 
DEAR MR. HANDOO: 
Confirming my call on you this 


morning, I, as agreed, write to advise 
you that I wish to retain my Portu- 
guese passport No. 703/58 issued at 
Goa for the present, to enable me to 
visit Portugal and see a very personal 
friend on a highly personal reason. 

I request that permission be 
granted for me to leave India on this 
passport, and would appreciate a re- 
entry permit valid for six months be- 
ing granted at the same time. 


I am, as advised by you, regis- 
tering my passport at the police, and 
1 shall be seeing you to hand over 
this letter, immediately after. 

1975 S. C./62 V G—5 


obtained | 
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With compliments, 
Yours sincerely, 


Erasmo Jesus de Sequeira” 
On the above letter Handoo record- 
ed a note meant for Joshi who was 
incharge of Passport Section at Pan- 
jim. The note reads as under: 


‘Please see. I had speken to you 
about this. The applicant has to go 
back to Portugal with reference to 
his entanglement with a white Portu- 
guese lady and has to finally settle 
this domestic issue and return. He will 
then take over an Indian passport 
which can be issued as he will re- 
nounce Portuguese nationality. Please 
issue him a re-entry permit as desired 
at ‘A’ above.” 


10-11. The statement of the 
respondent when he came into the 
witness-box is similar to that of Han- 
doo. The learned Judicial Commis- 
sioner has accepted the evidence ad- 
duced on behalf of the respondent in 
this respect, and we see no particular 
reason to disbelieve the same. 


12. Handoo was a senior offi- 
cer who dealt with foreign intelli- 
gence and security of Goa, At the 
relevant time he was Special Adviser 
to the Lt.-Governor. So far as the 
present proceedings -of the election 
petition are concerned. he is wholly 
disinterested and there appears to be 
no cogent ground whatsoever as to 
why he should give false evidence in 
favour of the respondent. As regards 
the respondent, we find that he was 
subiected to lengthy and searching 
cross-examination lasting for 11 days. 
The learned Judicial Commissioner 
has commended the demeanour of the 
respondent in the witness~box and 
has observed that the respondent’s 
clear, unhesitating and firm answers 
impressed him for the truthfulness. 
According to the Judicial Commis- 
sioner, the evidentiary value of the 
respondent’s statement, instead of be- 
ing weakened, was fortified as a 
result of ecross-examination. This 
Court in an election appeal normally 
does not interfere with the appraise- 
ment of the evidence of the witnesses 
by the High Court unless such ap- 
praisement is afflicted with some 
glaring infirmity. After having been 
taken through the evidence of Han- 
doo and the respondent, we find no 
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reason whatsoever to take a view 
different from that taken by the Judi- 
cial Commissioner regarding the 
trustworthiness of the two witnesses. 


13. Mr. Bhandare has drawn 
our attention to the suggestion which 
was put in cross-examination to the 
respondent that he was being helped 
by the ruling party at the Centre in 
the matter of his citizenship and the 
present election petition because of 
the support lent by him to the ruling 
party since 1969. The respondent 
repudiated this suggestion and we 
find that apart from this bare sugges- 
tion in cross-examination there is no 
other material on the record to show 
that the suggestion was well-founded. 
We further find that Handoo retired 
from Government service and did not 
hold any official position after Novem- 
ber 1962. His evidence in the present 
proceedings was recorded on commis- 
sion in August 1972. Handoo being no 
longer in Government service at the 
time of the recording of his evidence, 
it is not clear as to how he could be 
influenced by the party in power at 
the Centre to give evidence in favour 
of the respondent. The evidence of 
the respondent and Handoo is also 
borne out by the letter which was ad- 
dressed by the respondent to Handoo 
on April 27, 1962 and the note made 
on that letter by Handoo. The words 
“as agreed” in the above letter go to 
show that it was in pursuance of 
some arrangement between Handoo 
and the respondent that the latter 
was retaining his Portuguese passport 
and visiting Portugal. The note which 
was made by Handoo expressly re- 
fers to the fact that the respondent 
after returning from his foreign trip 
was to take over an Indian passport 
and renounce Portuguese nationality. 
No express reference to the secret 
mission in the very nature of things 
could be expected either in the let- 
ter or in the note. It was obviously 
essential for the success of the secret 
mission that things should not be di- 
vulged by making them explicit. 


14. The evidence of the res- 
pondent and Handoo also shows that 
the expenses for the foreign trip of 
the respondent were borne partly by 
the Government and partly by the 
respondent. No question of sharing of 
those expenses by the 
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would arise if the respondent was not 
undertaking that trip for reasons con= 
nected with the affairs of the State 
as alleged by the respondent. 


15. While dealing with -the 
question as to what value should be 
attached to the evidence adduced by 
the respondent; ‘we must also bear in 
mind the written statement which 
has been filed on behalf of the Union 
of India. According to the stand 
taken by the Union of India, declara- 
tion dated April 27, 1962 was not 
signed by the respondent voluntarily 
but on the advice and at the instance 
of the Special Adviser Goa. The Union 
of India has further stated that the 
residential permits were granted to 
the respondent with a view to prevent 
any complication as the respondent 
held a Portuguese passport for rea- 
sons connected with the affairs of 
the State. Looking to all the facts, 
We agree with the learned Judicial 
Commissioner that the evidence on 
record proves that the respondent 
was entrusted with a secret mission 
on behalf of the Government of India 
and it was in that connection that he 
was made to sign declaration dated 
April 27, 1962. We also agree that the 
intention of the respondent at the 
time he signed the declaration was 
not to become a Portuguese national 
but to acquire Indian nationality and 
citizenship. 

16. The evidence of Handoo 
and the respondent also establishes 
that it was at the instance of Handoo 
in connection with the secret mission 
entrusted to him that the respondent 
travelled on a Portuguese passport in 
1962 and obtained on the expiry of 
his passport a fresh passport from 
Portuguese Consulate in London in 
June 1962. The evidence further esta- 
blishes that it was for the same rea- 
son that the respondent did not 
surrender his Portuguese passport on 
or before January 19. 1963 in accord- 
ance with clause 3A inserted in Sehe- 
dule III to the Citizenship Rules, 1956. 
The same was the reason, according 
to that evidence, for the stay of the 
respondent in Goa as a foreigner on 
residential permits till January 1964. 


17. Tt has next been argued 
by Mr. Bhandare that whatever might 
be the reason which might have 
weighed with the respondent in mak- 
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ing declaration P3 dated April 27, 
1962 regarding his Portuguese nation- 
ality and the retention of the 
Portuguese passport till after January 
19, 1963 the law must take its course 
and the court should give effect to 
the proviso to clause 2 of the Citizen- 
ship Order and clause 3A of Schedule 
TII to the Citizenship Rules, 1956. 
In accordance with the above provi- 
sions, the respondent, it is urged, 
should be held to be a Portuguese 
citizen and not an Indian citizen. 


18. We are unable to accede 
to the above submission. The respon- 
dent was admittedly born before the 
20th day of December 1961 in the 
Union Territory of Goa, Daman and 
Diu. As such, but for declaration P3 
signed by him, he would according to 
clause 2 of the Citizenship Order be 
deemed to have become a citizen of 
India on the 20th day of December 
1961. Question then arises as to 
what is the effect of declaration P3 
made by the respondent on April 27, 
1962 and the retention of the Portu- 
guese passport by him after January 
19, 1963. We have found above that 
even though the respondent wanted 
to become an Indian citizen. he sign- 
ed declaration P3 and retained the 
Portuguese passport till January 1964 
because of the secret mission which 
had been entrusted to him in connec- 
tion with the affairs of the State. It 
cannot, therefore, be said that the 
choice to retain Portuguese nationa- 
lity as expressed in declaration P3 as 
well as the choice to retain the Por- 
tuguese passport after January 19, 
1963 represented the real choice of 
the respondent exercised by him 
voluntarily and of his free volition. On 
the contrary,it was because of the 
necessity andthe compulsive reason of 
ensuring the success of the secret 
mission entrusted to him in connec- 
tion with the affairs of the State that 
the respondent signed declaration P3 
and retained the Portuguese passport 
till after January 19, 1963. The evi- 
dence on record establishes that de- 
claration P3 was a sham declaration 
which did not embody the real inten- 
tion or choice of the person signing it. 
It was not intended to be acted upon 
and was signed at the instance of 2a 
senior officer acting on behalf of the 
Government of India because it was 
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considered to be a necessary camou- 
flage and cover to facilitate the carry- 
ing out of the secret mission entrust- 
ed to him in connection with the af- 
fairs of the State. The same was the 
reason for the retention of the Por- 
tuguese. passport by the respondent 
after January 1963. As such, declara- 
tion P3 and the retention of the pass- 
port by the respondent after January 
1963 cannot have the effect of depriv- 
ing the respondent of the benefit.of 
Indian citizenship. It would indeed 
look anomalous if a declaration sign- 
ed in the above circumstances were 
to result in the evil consequence of 
the respondent being denied the right 
to become an Indian citizen. We may 
observe that once a declaration like 
P3 is signed by a person and he re- 
tains a Portuguese passport after the 
due date. the onus would be very 
heavy upon him to prove that the 
declaration was not signed by him 
voluntarily and that the retention of 
the Portuguese passport by him was 
also not a voluntary act. Unless he 
discharges that onus by clear and 
cogent evidence, the law would take 
its course and he would not be re- 
garded an Indian citizen. Where, how- 
ever, as in the present case the per- 
son concerned discharges that onus 
and it is established by clear and 
cogent evidence that the real choice 
and intention of the person concerned 
was to become an Indian national and 
that he signed the declaration and 
retained the passport because of the 
compulsion of a secret assignment en- 
trusted to him in connection with the 
affairs of the State, he cannot be de- 
prived of his entitlement to Indian 
citizenship, 

19. We may in the above con- 
text refer to the case of Mohd. Ayub 
Khan v. Commr. of Police, Madras, 
(1965) 2 SCR 884 = (AIR 1965 SC 
1623). This Court in that case was 
dealing with paragraph 3 of Schedule 
Ill to the Citizenship Rules, 1956 
which raises a conclusive presumption 
that a citizen of India who has ob- 
tained a passport from a foreign coun- 
try on any date, has before that date 
voluntarily acquired citizenship of 
that other country. Referring to that 
paragraph this Court observed: 


_ _“By the application of the rule 
in Paragraph 3 the authority must re~- 
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gard obtaining of a foreign passport 
on a particular date- as conclusive 
proof that the Indian citizen has 
voluntarily acquired citizenship of 
another country before that date. But 
obtaining of a passport of a foreign 
country cannot in all cases merely 
mean receiving the passport. If a plea 
is raised by the citizen that he had 
not voluntarily obtained the passport, 
the citizen must be afforded an op- 
portunity to prove that fact. Cases 
may be visualized in which on ac- 
count of force a person may be com- 
pelled or on account of fraud or mis- 
representation he may be induced, 
without any intention of renunciation 
of his Indian citizenship, to obtain a 
passport from a foreign country. It 
would be difficult to say that such a 
passport is one which has been ‘ob- 
tained’ within the meaning of Para- 
graph 3 of Sch. III and that a con- 
clusive presumption must arise that 
he has acquired voluntarily citizen- 
ship of that country.” 


20. The learned Judicial Com- 
missioner has held that letter R3 
dated July 27, 1970 taken along with 
other documents should be construed 
as a certificate issued by the Govern- 
ment under Section 13 of the Citizen- 
ship Act. The above finding has been 
assailed by Mr. Bhandare. In this con- 
nection we find that according to Sec- 
tion 13 of the Citizenship Act, the 
Central Government may, in such 
cases as it thinks fit, certify that a 
person, with respect to whose citizen- 
ship of India a doubt exists, is a citi- 
zen of India; and a certificate issued 
under this section shall, unless it is 
proved that it was obtained by means 
of fraud, false representation or 
concealment of any material fact, be 
conclusive evidence that that person 
was such a citizen on the date thereof, 
but without prejudice to any evidence 
_ that he was such a citizen at an earlier 
date. The respondent, as mentioned 
earlier, surrendered his Portuguese 
passport on January 15, 1964. While 
surrendering his passport, the res- 
pondent wrote letter dated J anuary 
15, 1964 to the Special Officer, Minis- 
try of External Affairs claiming 
Indian citizenship. The Ministry of 
External Affairs then referred the 
matter to the Senior Superintendent 
of Police Panjim. The statement of 
the respondent was then recorded by 
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the police and the Senior Superinten- 

dent of Police thereafter made a re- ` 
port. A report was then sent to the 
Ministry of External Affairs by the 
Chief Secretary, Government of Goa, 
Daman and Diu. A letter was there- 
after sent on behalf of the Ministry 
of External Affairs on December a 
1964 to the said Chief Secretary stat- 
ing that in view of the information 
supplied by the Chief Secretary, there 
was no objection to the respondent 
being treated as a citizen of India 
under the Citizenship Order. On De- 
cember 15, 1964 a communication was 
sent to the respondent by the Under 
Secretary, Home Department of the 
Government of Goa, Daman and Diu 
that prima facie the respondent had 
become a citizen of India by virtue of 
the Citizenship Order. More than four 
and a half years thereafter on July 1, 
1969 the Inspector General of Police 
addressed a letter to the Chief Secre- 
tary, Government of Goa, Daman and 
Diu that the respondent had made de- 
claration P3 dated April 27, 1962 
choosing to retain Portuguese citizen- 
ship and that this fact had not been 
brought to the notice of the Govern- 
ment before letter dated December 
15, 1964 was issued to the respondent 
that he had prima facie become a 
citizen of India. The Chief Secretary 
thereafter addressed a letter to the 
Ministry of Home Affairs and inform- 
ed the Additional Secretary in that 
ministry about the making of the 
above declaration by the respondent. 
There was then further correspond- 
ence between the Government of 
India and the Government of Goa, 
Daman and Diu. On July 26, 1970 the 
Joint Secretary to the Government of 
India, Ministry of Home Affairs ad- 
dressed letter P52 to the respondent 
that the matter regarding his claim 
to Indian citizenship had been recon- 
sidered and it had been decided that 
the matter should be treated as clo- 
sed. The Government of India thus 
reaffirmed its decision which had 
been conveyed to the respondent in 
1964 that the respondent had become 
prima facie a citizen of India by 
virtue of the Citizenship Order. It is 
also plain that the Central Govern- 
ment reaffirmed its decision that the 
respondent had prima facie become a 
citizen of India in spite of the fact 


that the Central Government was in- 
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formed about the making of declara- 
tion P3 by the respondent on April 
27, 1962. On July 27, 1970 the Joint 
Secretary in the Ministry of Home 
Affairs addressed the following letter 
R3 to the respondent: 


“T am directed to refer to your 
letter dated 27th July, 1970 request- 
ing for grant of a certificate of citi- 
zenship under Section 13 of the Citi- 
zenship Act, 1955, and to say that 
since the Goa Administration have in 
their letter No. HD-9-436/64 dated 
loth December, 1964, already inform- 
ed you that you have prima facie þe- 
come a citizen of India by virtue of 
the Goa, Daman and Diu (Citizenship) 
Order, 1962, the necessity of a certifi- 
cate under Section 13 does not arise.” 


2i. As already mentioned, the 
learned Judicial Commissioner has 
held that the above letter taken along 
with the preceding correspondence 
should be construed as a certificate 
issued by the Central Government 
under Section 13 of the Citizenship 
Act. We find no cogent ground to 
take a different view. By the above 
letter the Government of India plain- 
ly reiterated and reaffirmed its view 
conveyed to the respondent on De- 
cember 15, 1964 that he had prima 
facie become a citizen of India by 
virtue of the Citizenship Order. It 
was no doubt mentioned in the letter 
that the necessity of a certificate 
under Section 13 does not arise, but 
this was plainly in view of the as- 
sumption made by the Government of 
India as expressed in that letter that 
the respondent was already accepted 
to be a citizen of India. The learned 
Judicial Commissioner, in the circum- 
stances, cannot be held to be in error 
in construing letter R3 and the pre- 
ceding correspondence as a certificate 
under Section 13 of the Citizenship 
Act. ; 

22. To put it differently, Sec- 
tion 13 vests the Central Government 
with power to certify.in case a doubt 
exists as to whether a particular per- 
son is a citizen of India that he is 
such a citizen. In the case of the res- 
pondent a doubt was raised by the 
Government of Goa, Daman and Diu 
on the point as to whether he was a 
citizen of India. The Government of 
Goa, Daman and Diu in this context 

referred to the fact that the respon- 
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dent while. praying on January 15, 
1964 for being declared Indian citizen 
had suppressed the fact about his 
having signed declaration P3 on April 
27, 1962 choosing to retain Portuguese 
nationality. The Central Government 
even after being apprised of that fact 
refused to reconsider its decision of 
1964 and observed that the matter 
should be treated as closed. When the 
respondent thereafter asked for certi- 
ficate under Section 13 the Central 
Government said that no such certi- 
ficate was necessary in view of the 
earlier official communication which 
had been sent to him. that he had 
prima facie become a citizen of India. 


23. These facts, in our opinion, 
clearly establish that the Central 
Government after being put in pos- 
Session of all relevant facts reiterated 
its view that the respondent was an 
Indian citizen and should be consi- 
dered as such. Letters dated July 26, 
1970 and July 27, 1970, though they 
do not profess to be certificates issu- 
ed under Section 13 and though the 
later of these two letters recites that 
there was no necessity of a certifi- 
cate, clearly incorporate the view of 
the Government of India that the 
respondent was an Indian citizen. The 
letters thus serve the purpose of a 
certificate and we agree with Mr. 
Sen, counsel for the respondent, that 
they operated as certificate and 
should be construed as such, 


24, We may observe that the 


‘Government of India issued a pass- 


port in favour of the respondent in 
1965 and thereafter in 1970. The res- 
pondent before his election to the 
Lok Sabha in 1971 was also a mem- 
ber of the Lok Sabha from 1967 till 
1971. When elected as a member of 
the Lok Sabha in 1967 as also when 
he obtained the Indian passport in 
1965 and 1970 the respondent had to 
sign the declaration that he was an 
Indian citizen. He has already renoun- 
ced his Portuguese citizenship, To 
hold at this stage that the respondent 
is not an indian citizen would have 
the effect of rendering him Stateless. 
29. As a result of the above, 
we find that there is no merit in the 
appeal. It accordingly fails and is dis- 
missed with costs. 
Appeal dismissed. 
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V. R. KRISHNA IYER AND R. S. 
SARKARIA, Jð. 
_ Ghetu Sheik, Petitioner v. The 
State of West Bengal, Respondent. 
Writ Petn. No. 374 of 1974. D/- 
15-1-1975. 

. (A) Constitution of India, Art. 32 
m Writ petition against detention 
order — Contention that detenu be- 
img very old man could not have com- 
mitted two dacoities at different vil- 
lages on same night — Held that 
Supreme Court in writ proceedings 
could not go into question whether or 
not detenu was concerned im the da- 
coities. — (Maintenance of Internal 
Seeurity Act (1971), Section 3). l 

(Para 5) 
(B) Maintenance of Internal Secu- 
rity Act (1971), 
satisfaction of detaining authority -— 
Person already in Jail custody — 
Police report for discharge from sub- 
stantive offence — Detention if in- 
valid. 


It is now settled law that if from 
the circumstances of a particular 
case, the detaining authority is satis- 
fied that the detention or jail custody 
of the detenu is about to terminate 
shortly and further that in view of 
his prejudicial activities in the proxi- 
mate past, an apprehension of his act- 
ing in the same prejudicial manner 
after his release exists, the authority 
may, if the conditions of S. 3 are 
satisfied, validly make an order of 
detention even while the detenu is 
still in jail. The preventive jurisdiction 
which the authority exercises under 
the Act is different from the juris- 
diction to prosecute him for a substan- 
tive offence. In dealing with the ques- 
tion, however, considerations of pro- 
ximity of time will be a relevant fac- 
tor. (Para 7) 

Mrs, E. Udayaratnam, Advocate 
Amicus curiae for Petitioner; Mr. P. 
K. Chatterjee, Sr. Advocate (Mr. G. S. 
Chatterjee, Advocate, with him) for 
Respondent. 

The Judgment of the Court was 
delivered by 


SARKARIA, J3.:— The petitioner 
challenges the order of his detention 
made under Section 3 of the Main- 
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S. 3 — Subjective 
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tenance of Internal Security Act, 
1971, by the District Magistrate, Mur- 
shidabad. The order was made on 
May 10, 1973 with a view to prevent 
him from acting in any manner pre- 
Judicial to the maintenance of publie 
order. It is founded on two incidents, 
the facts of which were incorporated 
in the grounds of detention. One was 
that on the night of 31-3-1973 at 
about 00.01 hrs, the petitioner along 
with his associates armed with fire- 
arms and other deadly weapons com- 
mitted a daring dacoity in the house 
of Abdur Razak of village Chander- 
para, Police Station Domkal, and the 
second was that on the same night at 
about 2 to 2-30 hrs., he along with 
his associates armed with fire-arms 
and other deadly weapons, committed 
dacoity in the house of one Amiruddin 
Mondal of village Sreerampur, P. S. 
Jallangi, and assaulted the inmates of 
the house and looted the property. 


2. Two F.I.Rs. with regard 
to these dacoities were registered with 
the Police. One was case No. 16 of 
əl-3-1973 under Section 395, Penal 
Code, registered at Police Station 
Domkal, and the other was Case No. 
13 of 31-3-1973 registered under Sec- 
tions 395 and 397, Penal Code at Police 
Station, Jallangi. The detenu was not 
named in the F.1.Rs. But during in- 
vestigation, it was discovered that he 
Was concerned in these incidents. 


3. The petitioner was arrested 
on 3-4-1973 in connection with those 
cases. The police, however, submitted 
a report to the Magistrate that the 
detenu was a dangerous person and 
the witnesses were afraid to depose 
against him. He was consequently dis- 
charged by the Magistrate on 22-5- 
1973, but in pursuance of the deten- 
tion order he was taken into custody 
on the same day. 

4. The first contention ad- 
vanced by the learned Counsel for 
the petitioner is that the latter is an 
old man of 65 years and it was im- 
possible for him to ‘commit these. 
dacoities at two different villages on 
the same night. 

5. This Court in these pro- 
ceedings cannot go into the question 
whether or not the petitioner was 
concerned in these two dacoities. The 
statute has left that matter to the 
Subjective satisfaction of the detain- 


‘hs 
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ing authority. Moreover, it appears 
from the record that the petitioner is 
only 48 years old. We therefore repel 
this contention, 


6 Next it is contended that 
an order of preventive detention 
under the Act could not be passed 
against a person who was already in 
jail. . 

4 Tt is now settled law that if 
from the circumstances of a particular 
case, the detaining authority is satis- 
fied that the detention or jail custody 
of the detenu is about to terminate 
shortly and further that in view of 
his prejudicial activities in the proxi- 
mate past, an apprehension of his 
acting in the same prejudicial manner 
after his release exists, the authority 
may, if the conditions of Section 3 
are satisfied, validly make an order 
of detention even while the detenu 
is still in jail. The preventive juris- 
diction which the authority exercises 
under the Act is different from the 
jurisdiction to prosecute him for a 
substantive offence. In dealing with 
this question however considerations 
jot proximity of time will be a rele- 
vant factor. 

8. In the instant case, in the 
counter filed on behalf of the respon- 
dent it has been averred that the 
police had made a report for the dis- 
charge of the detenu on the ground 
that witnesses were afraid of depos- 
ing against him. 

9, Mr. Chatterjee, Counsel for 
the respondent has placed before us 
the report dated May 7, 1973 'of the 
Superintendent of Police whereby the 
District Magistrate was moved to take 
the preventive action in question. In 
this report it is indicated that the 
prosecution of the petitioner for the 
substantive offences of dacoity was 
foredoomed to failure because the 
witnesses being terror-stricken, were 
not willing to come forward and de- 
pose against him in court. Thus on 
the 10th of May 1973, when the de- 
tention order was made, the District 
Magistrate must have been satisfied 
from the report of the police that the 
prosecution pending against the peti- 
tioner was bound to result in his dis- 
charge shortly — and in fact he was 
discharged by the court on 22-3-1973. 
The grounds on which the detention 
has been ordered did not relate to 


Daroga Rai v. State of W. B. 
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stale incidents. There was a proxi- 
mate nexus between those grounds 
and the object sought to be achieved. 
In the circumstances it cannot be said 
that the impugned order is ‘colour- 
able and was not justified’, 
a0. The petition fails 
dismissed, Rule discharged. 
Rule discharged. 


and is 





AIR 1975 SUPREME COURT 983 
K. K. MATHEW, P. N. BHAGWATI 
AND N. L. UNTWALIA, JJ. 

Daroga Rai, Petitioner v. The 
State of West Bengal, Respondent. 

Writ Petn. No. 318 of 1974, Dj- 
20-12-1974. 

Maintenance of Internal Security 
Act (1971), Section 8 — Grounds of 
detention not specifying names of as- 
sociates of detenu — Grounds cannot 
be said to suffer from vice of vague- 
ness. AIR 1972 SC 1924 Relied on. 

(Para 3) 

Cases Referred: Chronological Paras 

ATR 1972 SC 1924 = (1972) 2 oe 
787 


Mr. R. K. Maheshwari. Advocate, 
Amicus curiae, for Petitioner. Mr. G. 
S. Chatterjee, Advocate, for Respon~ 
dent. 


„Judgment of the Court was deli- 
vered by 


BHAGWATI, J..— The petitioner 
challenges an order of detention made 
by the District Magistrate, 24-Para- 
ganas under sub-section (1) read with 
sub-section (2) of Section 3 of the 
Maintenance of Internal Security Act, 
1971. The order of detention was 
made on 17th August, 1972 and pur- 
suant to the order of detention the 
petitioner was arrested on 22nd Au- 
gust, 1972. The grounds of detention 
served on the petitioner at the time of 
his arrest referred only to one incident 
which was in the following terms: 


“1. That on 6-6-72 at 62.45 hrs, 
you and your associates being armed 
with weapons and ballast broke open 
wagon No. SB-23416 loaded with rice 
on line No. 4 at Sealdah Marshalling 
Yard. On being challenged by duty 
RPF Patrol party you and your as- 


sociates attacked them violently, when 
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to save lives and Government proper- 
ties RPF 6188 Nisith Ranjan Haldar 
fired 2 rounds in self defence from 
his rifle and as a result you sustain- 
ed injuries but you with your asso- 
ciates fled away leaving two bags of 
rice at the P.O. You were subsequent- 
ly arrested. 


Your actions affected 
and supplies there then.” 
The formalities required by the pro- 
visions of the Act were thereafter 
complied with within the prescribed 
time limits and the order of deten- 
tion was ultimately confirmed by the 
State Government. 

2. The first contention urged 
on behalf of the petitioner against the 
validity of the order of detention was 
that the grounds of detention were 
not communicated to the petitioner as 
required by Section 8 (1) of the Act, 
as the petitioner was illiterate and 
mere service of grounds of detention 
on him was not sufficient compliance 
with the requirement of the section. 
This contention stands completely 
answered by the supplementary affi- 
„davit filed by Shanti Ranjan Aich on 
behalf of the State Government. 
Shanti Ranjan Aich was at the mate- 
rial time Sub-Inspector of Police at- 
tached to the Sealdah Police Station 
and in the supplementary affidavit 
made by him he stated that on 22nd 
August, 1972 he served “a true copy 
of the order of detention and a true 
copy of the grounds of detention to- 
gether with the vernacular Transla- 
tion thereof after explaining the con- 
tents of the said order of detention 
and the grounds of detention to the 
detenu-petitioner in Hindi which is 
his mother tengue”. The record of the 
case produced before us on behalf of 
the State Government also showed the 
endorsement made by Shanti Ranjan 
Aich recording inter alia the fact that 
the contents of the grounds of deten- 
tion were explained to the petitioner 
in his mother tongue Hindi. There 
was, therefore, communication of the 
grounds of detention to the petitioner 
as required by Section 8 (1) of the 
Act and this contention must be re- 
jected. 


3. The petitioner then conten- 
ded that the grounds of detention sup- 
plied to him were vague inasmuch as 
they did not state the names of the 


services 
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associates who participated with the 
petitioner in the incident set out in the 
grounds of detention. But this conten- 
tion is also futile. It is now well sett- 
led by the decision of this Court in 
D. S. Roy v. State of West Bengal 
ATR 1972 S. C. 1924 that merely beca- 
use the names of the associates of the 
detenu have not been specified in the 
grounds of detention, they cannot be 
Said to suffer from the vice of vague- 
ness, Jaganmohan Reddy, J., speaking 
on behalf of the Court, pointed out: 


“Not only the dates and the time 
in each of the grounds have been 
mentioned but the acts of the peti- 
tioner have been specified in detail to 
enable him to make an effective re- 
presentation. In our view it is not 
necessary for the petitioner to make 
an effective representation to specify 
all his associates because they may 
not have been known. The petitioner 
is being detained in respect of his 
acts and if in association with others 
he has acted in a manner prejudicial 
to the maintenance of the public 
order, his detention cannot be said to 
be illegal. : 

This contention must also, therefore, | 
fail and be rejected. 


4. These were the only two 
contentions urged on behalf of the 
petitioner and since there is no sub- 


‘stance in them, the petition fails and 


the rule is discharged. 
Rule discharged. 
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K. K. MATHEW, P. N. BHAGWATI 
AND N. L. UNTWALIA, JJ. ' 


Dr. Amarjit Singh Ahluwalia, 
Appellant v. The State of Punjab and 
others. Respondents. 

Civil Appeal No. 624 of 1971, D/- 
20-12-1974. 

Constitution of. India, Arts. 309, 
14 and 16 — Integration of Provincial 
Civil Medical Service and Public 
Health Service — Promotion of elass 
If officer to class I -— Inter se senio- 
rity .—— Government memorandum 
dated 25-10-1965 CI. 2 (ii) — Inter- 
pretation. 
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The Provincial Civil Medical Ser- 
vice and Public Health Service in the 
State of Punjab were integrated 
with effect from 15-7-1964. Prior to 
the integration both services compri- 
sed class I and class II and each had 
its own separate ranking for senio- 
rity and channel of promotion. The 
appellant was District Medical Offi- 
cer of Health in Class II of Public 
Health Service until his promotion 
with retrospective effect from 25-4- 
1964. The respondents until their 
promotion by an order dated 8-4-1964 
were in Class II of Provincial Civil 
Medical Service (P. C. M. S.). Some 
posts in Class I of this service fell va- 
cant and therefore respondents were 
promoted to Class I with immediate 
effect. The order could not be com- 
municated to respondents until 23-4- 
1964 and they assumed charge of pro- 
moted posts between 27-4-1964 and 
11-5-1964. The question that arose 
consequent on the integration was as 
to the inter .se seniority of the offi- 
cers coming from the two services in 
the integrated service. The State Gov- 
ernment by a memorandum dated 25- 
10-1965 formulated a principle. Cl. 2 
(ii) states that the seniority of De- 
puty Directors and Assistant Direc- 
tors on the cadre of the Public Health 
on integration in PCMS-I should be 
determined with reference to the 
length of continuous service from the 
date of appointment in the group sub- 
ject to the condition that the senio- 
rity of a person in parent seniority 
list will not be disturbed. This was 
communicated to the appellant and 
he exercised option for integration. 
The State Government issued an order 
dated 4-12-1967 determining that the 
seniority of respondents shall be re- 
ckoned from the date of their order 
of appointment viz. 8-4-1964 irrespec- 
tive as to when they assumed the 
charge. In the joint seniority list 
which was published the respondents 
were shown senior to the appellant. 


Held, that Clause (2) (ii) was not 
intended to provide for seniority of De- 
puty Directors or Assistant Directors 
inter se in their parent service. What- 
ever was the inter se seniority of De- 
puty Directors or Assistant Directors 
in their parent service was not to be 
disturbed while adjusting the senio- 
rity of the officers in the integrated 
service and so also was the inter se 
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seniority of the officers already in 
PCMS Class I not to be violated 
while fixing seniority in the integra- 
ted service. There could, therefore, be 
no doubt that on a proper interpreta- 
tion of cl. (2) (ii) the principle of length 
of continuous service from the date of 
appointment was applicable to offi-~ 
cers coming from both the services 
for the purpose of fixing their inter 
se seniority in the integrated service. 
Thus the list of seniority was valid. 
(Para 7) 


It was true that clause (2) (ii) 
was not a statutory provision having 
the force of law and was merely an 
administrative instruction issued by 
the State Government in exercise of 
its executive power. But that does 
not present any difficulty, for it 
Is now well settled that where no 
statutory rules are made regulating 
recruitment or conditions of service, 
the State Government always can in 
exercise of its executive power issue 
administrative instructions providing 
for recruitment and laying down con- 
ditions of service. It was, therefore. 
competent to the State Government 
to issue clause (2) (ii) of the memo- . 
randum in exercise of its executive 
power laying the principle to be 
followed in adjusting inter se senio- 
rity of the officers in the integrated 
service, (Para 8) 


Now, it is true that clause (2) (ii) 
of the memorandum was in the nature 
of administrative instruction, not hav- 
ing the force of law, but the State 
Government could not at its own 
sweet will depart from it without ra- 
tional justification and fix an artifi- 
cial date for commencing the length 
of continuous service in the case of 
some individual officers only for the 
purpose of giving them seniority in 
contravention of that clause. That 
would be clearly violative of Articles 
14 and 16 of the Constitution. The 
sweep of Articles 14 and 16 is wide 
and pervasive. ‘These two articles 
embody the principle of rationality 
and they are intended to strive against 
arbitrary and discriminatory action 
taken by the ‘State’ ; where the State 
Government departs from a principle 
of seniority laid down by it, albeit by 
administrative instructions, and the 
departure is without reason and 
arbitrary. it would directly infringe 


* 
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the guarantee of equality under Arti- 
cles 14 and 16. (Para 9) 


However, the order of Govern~ 
ment dated 4-12-1967 providing that 
the seniority of respondents shall be 
reckoned from the date of their ap- 
pointment did not constitute a depar- 
ture from the principle of seniority 
laid down in Cl. 2 (ii) of memoran- 
dum. An order of appointment may 
be of three kinds. It may appoint a 
person with effect from the date he 
assumes charge of the post or it may 
appoint him with immediate effect or 
it may appoint him simpliciter with- 
out saying as to when the appoint- 
ment shall take effect. Where the 
order of appointment is of the first 
kind, the appointment would be effec- 
tive only when the person appointed 
assumes charge of the post and that 
would be the date of his appointment. 
It would be then that he is appointed. 
But in a case of the second kind, since 
the order dated 8th April, 1964 ap- 
pointed respondents to PCMS Class I 
“with immediate effect”, the appoint- 
ment would be effective immediately 
irrespective as to when the person 
appointed assumes charge of the post. 
The date of his appointment in such 
a case would be the same as the date 
of the order of appointment. It is, 
therefore, obvious that so far as res- 
pondents ‘were concerned, the date of 
their appointment was 8th April, 1964 
and the length of their continuous 
service in PCMS Class I was requir- 
ed to be reckoned from that date. 

(Para 10) 
Cases Referred: Chronological Paras 


AIR 1967 SC 1910 = (1968) 1 ee 
111 
AIR 1966 SC 1942 = (1966) 3 SCR es 


(1959) 359 US 535 = 3 Law Ed (2d) 
1012 9 
Mr. B. R. L. Iyengar Sr. Advo- 
eate, (Mr. S. K. Mehta, Advocate with 
him), for Appellant; M/s. H. R. Khanna 
and O. P. Sharma Advocates (for Nos. 
1 and 2), and M/s, Hardev Singh and 
R. S. Sodhi, Advocates. (for No. 3), 
for Respondents. 
Judgment of the Court was deli- 
vered by 
BHAGWATI, J.:— This appeal 
raises the question whether the ap- 
pellant has been given his proper 
rank in the joint seniority list of offi- 
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cers belonging to the Provincial Civil 
Medical Service, Class I after its re- 
organisation on 15th July, 1964. 


2, There were, in the State of 
Punjab prior to 15th July, 1964, two 
separate and independent services, 
namely, Provincial Civil Medical 
Service (hereinafter for the sake of 
brevity referred to as PCMS) and 
Public Health Service. Both services 
comprised two classes, Class I and 
Class II, and each had its own sepa~ 
rate ranking for seniority and chan- 
nel of promotion. The post of District 
Medical Officer of Health was a post 
in Class II of the Public Health Ser- 
vice, while the post of Assistant Direc- 
tor Health Services was a post in 
Class I of that Service. The appellant 
and one Dr. Jagjit Singh were, until 
their promotion with retrospective 
effect from 25th April, 1964, District 
Medical Officers of Health in Class TE 
of Public Health Service. Dr, Jagjit 
Singh was admittedly senior to the 
appellant in rank. Respondents Nos. 3 
to 19 were, until their promotion by 
an order dated 8th April, 1964, in 
Class II of PCMS. It appears that 
some posts in Class I of PCMS fell 
vacant and it was, therefore, decided 
to make promotions to these posts 
from amongst officers belonging to 
Class II of PCMS and an order dated 
8th April, 1964 was accordingly issu- 
ed by the State Government promot- 
ing inter alia respondents Nos. 3 to 
19 to Class I, PCMS with immediate 
effect. Though this order was made 
on 8th April, 1964, it could not be 
conveyed to respondents Nos. 3 to 19 
until 23rd April, 1964 and respon- 
dents Nos. 3 to 19 could, therefore, 
assume charge of the higher posts of 
promotion only after 27th April, 1964. 
In fact they took charge of the higher 
posts of promotion on different dates 
between 27th April, 1964 and 11th May 
1964. It may be pointed out that under 
the order dated 8th April, 1964 several 
other officers belonging to Class If, 
PCMS, in addition to respondents Nos. 
3 to 19 were also promoted to Class 
I, PCMS, but it is not necessary to 
refer to them since on bifurcation of 
the State of Punjab they were allot- 
ted to the State of Haryana and they 
are no longer contestants with the 
appellant in the ranking for seniority. 
So far as Dr Jagjit Singh and the 
appellant are concerned, Dr. Jagiit 
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Singh was on deputation with the De- 
fence Department, while the appel- 
lant was appointed to work in the 
post of Assistant Director Health 
Services on his own pay scale from 
25th April, 1964, This was the posi- 
tion which obtained when PCMS and 
Public Health Service were integra- 
ted as part of the administrative re- 
organisation of the State Medical and 
Health Department with effect from, 
15th July, 1964. 


3. The PCMS and Publie 
Health Service were integrated with 
effect from 15th July, 1964 and com- 
mon combined cadres, both in Class I 
and Class II, were created which were 
known as PCMS Class I and PCMS 
Class II cadres. The cadre of District 
Medical Officers of Health, which 
constituted Class IT in Public Health 
Service was equated with PCMS 
Class II cadre, while the cadre of 
Assistant Directors and Deputy Direc- 
tors, which constituted Class I of 
Publice Health Service, was equated 
with PCMS Class I cadre. Now at the 
time of integration Dr. Jagjit Singh 
belonged to the cadre of District 
Medical Officers of Health and the 
appellant, though working in the post 
of Assistant Director was not promo- 
ted to that post but was merely work- 
ing in that post on his own pay scale 
of District Medical Officer of Health 
and they would, therefore, have ordi- 
narily been equated and absorbed in 
the integrated PCMS Class II cadre. 
But the appellant made a represen- 
tation to the State Government that 
since he was working in the post of 
Assistant Director since 25th April, 
1964, he should be promoted to that 
post with retrospective effect from 
that date. The State Government con- 
sidered the representation of the ap- 
pellant and decided that the appellant 
should be given promotion to - the 
post of Assistant Director with effect 
from 25th April, 1964. But Dr. Jagjit 
Singh was senior to the appellant in 
the cadre of District Medical Officers 
of Health and it would, therefore, be 
unfair to him to ignore his claim and 
give promotion to the appellant who 
was his junior. The State Govern- 
ment, therefore, “with a view to pro- 
tecting his right of promotion by vir- 
tue of his parent seniority which 
could not be disturbed” passed an order 
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dated 24th July, 1965 granting. absen- 
tia promotion to Dr. Jagjit Singh to 
the post of Assistant Director, with 
effect from 25th April, 1964 and since 
Dr. Jagjit Singh was on deputation 
with the Defence Department, the 
State Government, by the same order, 
promoted the appellant to the post of 
Assistant Director with effect from 
the same date vice Dr. Jagjit Singh, 
Dr. Jagjit Singh and the appellant 
were thus promoted to the posts of 
Assistant Director with retrospective 
effect from 25th April, 1964 and they 
were accordingly Assistant Directors 
on 15th July, 1964 when integration 
took place and were, therefore, equa- 
ted and absorbed as such in PCMS 
Class I cadre. 


4. Now, one question which 
arose consequent ‘on the integration 
of Class I of Public Health Service 
with PCMS Class I was as to how the 
inter se seniority of the officers com- 
ing from the two services should be 
determined in the integrated service. 
The State Government by a memo- 
randum dated 25th October, 1965 de- 
cided that the inter se seniority of 
officers belonging to the two integra~ 
ting services should be determined on 
an following principle vide clause 2 
li): 

“The seniority of Deputy Direc- 
tors and Assistant Directors on the 
cadre of the Public Health on inte- 
gration in PCMS-I should be deter- 
mined with reference to the length 
of continuous service from the date 
of appointment in the group subject 
to the condition that the seniority of 
a person in parent seniority list will 
not be disturbed.” 

This principle for determination of 
inter se seniority was communicated 
by the Director, Health Services, Pun- 
jab to the appellant in a letter dated 
27th October, 1964. The appellant was 
given an option in regard to integra- 
tion in PCMS Class I and was told 
that on receipt of his option his 
seniority in PCMS Class I would be 
fixed in accordance with the length 
of his continuous service from the 
date of his appointment. The appel- 
lant opted in favour of integration 
and he was accordingly, as stated 
above,- integrated in PCMS Class I. 
The question then arose as to how 
the seniority of the appellant vis-a- 
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vis respondents Nos. 3 to 19 should 
be arranged. The appellant claimed 
that on the basis of the principle of 
Seniority laid down in clause 2 (ii) of 
the memorandum dated 25th October, 
1965 he was entitled to seniority over 
respondents Nos. 3 to 19 since his 
continuous service started from 25th 
April, 1964, while the continuous ser- 
vice of respondents Nos. 3 to 19 did 
not start until after 25th April, 1964 
when they assumed charge of their 
respective posts. The State Govern- 
ment, however, issued an order dated 
4th December, 1967 determining that 
the seniority of respondents Nos. 3 
to 19 shall be reckoned from the 
date of their order of appointment, 
namely, 8th April, 1964 irrespective 
as to when they assumed charge of 
their respective posts and on this 
basis, rejected the claim of the appel- 
lant. Subsequently, a provisional joint 
seniority list of PCMS Class I was 
published by the State Government 
and in this list, respondents Nos. 3 to 
19 were shown as senior to Dr. Jagjit 
Singh and the appellant. 

5, The appellant being aggrie- 
ved by the decision of the State Gov- 
ernment giving seniority to respon- 
dents Nos. 3 to 19 over Dr. Jagjit 
singh and the appellant filed a peti- 
tion under Article 226 of the 
Constitution in the High Court 
of Punjab and Haryana challeng- 
ing the seniority list published 
by the State Government. The 
main ground of challenge was that 
according to the principle of seniority 
laid down by the State Government 
in clause 2 (ii) of the memorandum 
dated 25th October, 1965 the inter se 
seniority of the integrating officers 
was to be determined with reference 
to the length of continuous service 
from the date of appointment and if 
this principle was properly applied, 
Dr. Jagjit Singh and the appellant 
would be senior to respondents Nos. 
3 to 19 as their continuous service 
in the posts of Assistant Director 
commenced from 25th April, 1964, 
while the continuous service of res- 
pondents Nos. 3 to 19 in the corres- 
ponding posts in PCMS Class I did 
not commence until after 25th April, 
1964 when they took charge of their 
respective posts and the continuous 
service put in by them was, there- 
fore, longer in duration than that put 
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in by respondents Nos. 3 to 19. This 
ground was accepted by the learned 
Single Judge who -heard the petition 
and taking the view that Dr. Jagjit 
Singh and the appellant were senior 
to respondents Nos. 3 to 19 the learn- 
ed Single Judge allowed the Petition 
and directed that the Seniority list 
Should be revised by the State Gov- 
ernment so as to give seniority to the 
ane over respondents Nos, 3 to 


6. The State Government and 
the Director of Health Services, Pun- 
jab thereupon preferred Letters Pa~ 
tent Appeal No. 446 of 1969 before a 
Division Bench of the High Court. 
Some of the respondents Nos. 3 to 19 
also preferred separate Letters Pa- 


tent Appeal No. 433 of 1969. Both 
these Letters Patent Appeals were 
heard by a Division Bench of the 


High Court. The learned J udges con- 
Stituting the Division Bench took the 
view that the memorandum dated 
25th October, 1965 laid down the prin- 
ciple determining seniority only for 
Deputy Directors and Assistant Direc- 
tors in the Public Health Service on 
integration in PCMS Class I and did 
not provide as to how seniority of 
Medical Officers already in PCMS 
Class I shall be determined vis-a-vis 
Deputy Directors and Assistant Direc- 
tors on integration. It was, therefore, 
competent to the State Government 
to issue the order dated 4th Decem- 
ber, 1967 determining that the senio- 
rity of respondents Nos. 3 to 19 shall 
be reckoned from the date of their 
order of appointment, namely, Sth 
April, 1964 irrespective as to when 
they assumed charge of their higher 
posts. The seniority of respondents 
Nos. 3 to 19 was accordingly liable 
to be reckoned from 8th April, 1984 
and since the seniority of Dr. Jagjit 
Singh and the appellant commenced 
only from 25th April, 1964, respon- 
dents Nos. 3 to 19 were rightly shown 
as senior to Dr. Jagjit Singh and the 
appellant. The learned Judges on this 
view allowed the appeal and upheld 
the provisional joint seniority list of 
PCMS Class I showing respondents 
Nos. 3 to 19 above Dr. Jagjit Singh 
and the appellant in seniority. That 
led to the filing of the present appeal 
ae special leave obtained from this 
urt. 
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T. We must first consider what 
was the true scope and ambit of the 
principle of seniority laid down in 
clause (2) (ii) of the memorandum 
dated 25th October, 1965. Did it ap- 
ply in relation to officers coming 
from both services for the purpose of 
determining their inter se seniority 
in the integrated service or was it 
intended to provide a principle for 
determining seniority only for Deputy 
Directors and Assistant Directors on 
their integration in PCMS Class I? 
To answer this question it is neces- 
sary to understand what was the pro- 
blem before the State Government 
which it set out to solve by issuing 
clause (2) (ii) of the memorandum 
dated 25th October, 1965. The position 
which then obtained was that with 
effect from 15th July, 1964 Class I 
of Public Health Service, consisting 
of the posts of Deputy Directors and 
Assistant Directors, was integrated 
with PCMS Class I and since officers 
coming from these two different ser- 
vices were to be absorbed and fitted 
into one integrated service, if was 
necessary to evolve a fair and just 
principle for determining their inter 
so seniority in the integrated service. 
It was for this purpose that the State 
Government issued clause (2) (ii) of 
the memorandum dated 25th October, 
1965. What clause (2) (ii) provided 
was that on integration in PCMS 
Class I, the seniority of Deputy Direc- 
tors and Assistant Directors vis-a-vis 
the other officers in that service 
should be determined by reference to 
the length of continuous service from 
the date of appointment, that is, the 
continuous service of such integrat- 
ing officer should be reckoned from 
the date of his appointment in his 
group — whether it be in PCMS 
Class I or in Public Health Service 
Class I — and the inter se seniority 
should be arranged according to the 
length of such continuous service. 
The measure or yard-stick for adjust- 
ing inter se seniority of the officers 
coming from the two services should 


be the length of continuous service of 
each from the date of appointment in 
his group. This was the principle laid 
down in clause (2) (ii) of the memo- 
randum dated 25th October, 1965 for 
bringing about integration of the two 
services by adjusting the inter se 
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seniority of the officers in the inte- 
grated service. There was no occasion 
or need at that time to lay down any 
principle for determining seniority 
inter se Deputy Directors or Assistant 
Directors. The seniority of Deputy 
Directors or Assistant Directors inter 
se in Public Health Service Class I 
was already determined and known 
and clause (2) (ii) of the memorandum 
dated 25th October, 1965 in fact pro- 
vided that the adjustment of inter se 
seniority in the integrated service ac~ 
cording to the length of continuous 
service from the date of appointment 
should be subject to the condition that 
“the seniority of persons in the pre- 
sent seniority list will not be disturb- 
ad”. Clause (2) (ii) of the memoran- 
dum dated 25th October, 1965 was, 
therefore, not intended to provide for 
seniority of Deputy Directors or As- 
sistant Directors inter se in their 
parent service. Whatever was the 
inter se seniority of Deputy Directors 
or Assistant Directors in their parent 
service was not to be disturbed while 
adjusting the seniority of the officers 
in the integrated service and so also 
was the inter se seniority of the oifi- 
cers already in PCMS Class I not to 
be violated while fixing seniority in 
the integrated service. There can, 
therefore, be no doubt that on a pro- 
per interpretation of clause (2) (ii) of 
the memorandum dated 25th October. 
1965 the principle of length of con- 
tinuous service from the date of ap- 
pointment was applicable to officers 
coming from both the services for the 
purpose of fixing their inter se senio- 
rity in the integrated service. 

8 Now, it is true that cl. (2) 
(ii) of the memorandum dated 25th 
October, 1965 was not a statutory 
provision having the force of law and 
was merely an administrative instru- 
ction issued by the State Government 
in exercise of its executive power. 
But that does not present any diffi- 
culty, for it is now well settled by 
several decisions of this Court that 
where no statutory rules are made 
regulating recruitment or conditions 
of service, the State Government al- 
ways can in exercise of its executive 
power issue administrative instruc- 
tions providing for recruitment and 
laying down conditions of service. 
Vide B. N. Nagarajan v. State of 
Miysore, (1966) 3 SCR 682 = (AIR 
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1966 SC 1942) and Sant Ram Sharma 
v. State of Rajasthan, (1968) 1 SCR 
111=(AIR 1967 SC 1910). It was, there- 
fore, competent to the State Govern- 
ment to issue clause (2) (ii) of the 
Memorandum dated 25th October, 
1965 in exercise of its executive 
power laying down the principle to 
be followed in adjusting inter se 
Seniority of the officers in the inte- 
grated service. 

9. But the question then 
arises whether the State Government 
could issue the order dated 4th De- 
cember, 1967 providing that the senio- 
rity of respondents Nos. 3 to 19 shall 
be reckoned from the date of issue of 
their order of appointment, namely, 
8th April, 1964 irrespective as to 
when they assumed charge of the 
higher posts, if such order was in 
contravention of the principle of 
seniority laid down in clause (2) (ii) 
of the memorandum dated 25th Octo- 
ber, 1965. Theargument urged on be- 
half of the State Government was 
that it was competent to it to fix an 
assumed date on which the continu- 
ous service of respondents Nos. 3 to 
19 should be deemed to have com- 
menced for the purpose of determin- 
ing their seniority in the integrated 
service, and the order dated 4th De- 
cember, 1967 was, therefore, not be- 
yond its power. But we do not think 
this argument is well founded. Clause 
(2) (ii) of the memorandum dated 25th 
October, 1965 provided that the senio- 
rity of the officers in the integrated 
service shall be determined by refer- 
ence to the length of continuous ser- 
vice from the date of appointment in 
the group within their respective ser- 
vice, What was, therefore, required to 
be taken into account was the actual 
length of continuous service from the 
date of appointment and not the 
length of continuous service reckoned 
from an artificial date given by the 
State Government. Now, it is true 
that clause (2) (ii) of the memoran- 
dum dated 25th October, 1965 was in 
the nature of administrative instruc- 
tion, not having the force of law, but 
the State Government could not at 
its own sweet will depart from it 
without rational justification and fix 
an artificial date for commencing the 
length of continuous service in the 
case of some individual officers only 


for the purpose of giving them senio- 
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rity in contravention of that clause. 
That would be clearly violative of 
Articles 14 and 16 of the Constitution. 
The sweep of Articles 14 and 16 is 
Wide and pervasive. These two arti- 
cles embody the principle of rationa- 
lity and they are intended to strike 
against arbitrary and discriminatory 
action taken by the ‘State’, Where the 
State Government departs from a 
principle of seniority laid down by it, 
albeit by administrative instructions, 
and the departure is without reason 
and arbitrary, it would directly in- 
fringe the guarantee of equality under 
Articles 14 and 16. It is interesting to 
notice that in the United States it is 
now well settled that an executive 
agency must be rigorously held to the 
standards by which it professes its 
actions to be judged and it must scru- 
pulously observe those standards on 
pain of invalidation of an act in vio- 
lation of them. Vide the judgment of 
Mr. Justice Frankfurter in Vitaralli 
v. Seaton, (1959) 359 US 535 at pp. 
046-547 = 3 Law Ed (2nd Series) 1012. 
This view is of course not based 
on the equality clause of the United 
States Constitution and it is evolved 
as a rule of administrative law. But 
the principle is the same, namely, 
that arbitrariness should be elimina- 
ted in State action. If, therefore, we 
find that the order dated 4th Decem- 
ber, 1967 gave an artificial date from 
which the continuous service of res- 
pondents Nos. 3 to 19 shall be deem- 
ed to have commenced, though in 
fact and in truth their continuous ser- 
vice commenced from different dates 
and it was thus in contravention of 
the principle of seniority laid down 
in clause (2) (ii) of the memorandtm 
dated 25th October, 1965, it would 
have to be held to be void as being. 
violative of Articles 14 and 16. l 


10. We do not, however, think 
that the order dated 4th December, 
1967 providing that the seniority of 
respondents -Nos. 3 to 19 shall be re- 
ckoned from the date of their appoint- 
ment. namely, 8th April, 1964 consti- 
tuted a departure from the principle 
of seniority laid down in clause (2) 
(ii) of the memorandum dated 25th 
October, 1965. The test for determin- 
ing seniority in the integrated cadre 
laid down by clause (2) (ii) of the 
memorandum dated 25th October, 


a 


a 
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1965 was the length of continuous 
service from the date of appointment 
in the group. The appellant conten- 
ded that continuous service in a post 
could commence only when the in- 
cumbent took charge of the post and 
not earlier and, therefore, though res- 
pondents Nos. 3 to 19 were promoted 
under the order dated 8th April, 1964, 
their continuous service in the posts 
of promotion in PCMS Class I did not 
commence until after 25th April, 1954 
when they took charge of their res- 
pective posts of promotion and hence 
the length of their continuous service 
in PCMS Class I was less than that of 
Dr. Jagjit Singh and the appellant in 
Public Health Service, Class I. This 
contention is fallacious in that it fails 
to give sufficient importance to the 
words “from the date of appointment” 
and ignores the true meaning and 
effect of the order dated 8th April, 
1964, First let us see what the words 
“date of the order of appointment” 
mean. Are they synonymous with 
“date of appointment’? We think 
not. An order of appointment may 
be of three kinds. It may ap- 
point a person with effect from the 
date he assumes charge of the post or 
it may appoint him with immediate 
effect or it may appoint him simplici- 
ter without saying as to when the ap- 
pointment shall take effect. Where 
the order of appointment is of the 
first kind, the appointment would be 
effective only when the person ap- 
pointed assumes charge of the post 
and that would be the date of his 
appointment. It would be then that 
he is appointed. But in a case of the 
second kind, which is the one with 
which we are concerned since the 
Jorder dated 8th April, 1964 appointed 
respondents Nos. 3 to 19 to PCMS 
Class I ‘with immediate effect’, the 
appointment would be effective im- 
mediately irrespective as to when the 
person appointed assumes charge of 
the post. The date of his appointment 
in such a case would be the same as 
the date of the order of appointment. 
It is, therefore, obvious that so far as 
respondents Nos. 3 to 19 were con- 
cerned, the date of their appointment 
was 8th April, 1964 and the length of 
their continuous service in PCMS 
Class I was required to be reckoned 
from that date. It is true that respon- 


dents Nos. 3 to 19 did not assume 
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charge of their respective posts ofi 
promotion until after 25th April, 1964, 
but that makes no difference because 
the length of continuous service is to 
be counted from the date of appoint- 


ment on the hypothesis that once the 


appointment is effective the person 
concerned is in the post and his ser- 
vice in the post is deemed to have 
commenced though under the rules 
governing his conditions of service he 
may not be entitled to the salary and 
allowances attached to the post until 
he assumes charge of the post. The’ - 
continuous service of respondents 
Nos. 3 to 19 in PCMS Class I, there~ 
fore, commenced from 8th April, 1964 
and since that was longer than the 
continuous service of Dr. Jagjit Singh 
and the appellant in Publie Health 
Service . Class I, which commenced 
only on 25th April, 1964, respondents 
Nos. 3 to 19 were entitled to be placed 
senior to Dr. Jagjit Singh and the ap- 
pellant in the joint seniority list of 
the integrated PCMS Class I. . 

11. We, therefore, uphold the 
joint seniority list of the integrated 
PCMS Class I prepared by the State. 
Government giving seniority to res- 
pondents Nos. 3 to 19 over Dr. Jagjit 
Singh and the appellant and dismiss 
the appeal. There will be no order as 


to costs. 
Appeal dismissed, 
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Smt. Rukmani Bai Gupta, Ap- 
pellant v. The State Government of 
Madhya Pradesh, Bhopal and others, 
Respondents. 

Civil Appeals Nos. 612 and 613 of. 
1974, D/- 20-12-1974. 


(A) Mines and Minerals (Regula- 
tion and Development) Act (1957), 
Ss.3 (e) and 5—Minor mineral—-Cen- 
tral Government Notfn. D/- 1-6-1953 
declaring “limestone used for lime 
burning” as minor mineral — Am- 


*(Mise. Petns. Nos. 552 of 1972 and 
675 of 1973, D/- 5-5-1973 and 27- 
2-1974 respectively — Madh Pra). 
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endment by Notfn. D/- 20-9-1961 
substituting the words “limestones 
used in Kilns for manufacture of lime 
used as building material” — Eficct 
of. (Madhya Pradesh Minor Mineral 
Rules (1961) R. 29 and Forms I & V). 


The effect of the amending noti- 
fication was that formerly limestone 
used for burning for manufacture of 
lime, whatever may be the uses to 
which such lime may be put, whether 
as building material or for other pur- 
poses, was within the definition of 
_ ‘minor mineral’, but after the amend- 
ment, it was only limestone used for 
burning in kilns for manufacture of 
lime used as building material that 
was covered by the definition of minor 
mineral. But in both cases, whether 
under the original notification or the 
amended notification, limestone was 
contemplated to be used for burning 
for manufacture of lime. The only 
difference was that in the former, 
burning could be by any means or 
process and lime manufactured could 
be for any purpose including build- 
ing material, while inthe latter, burn- 
ing could be only in the kilns and for 
manufacture of lime used only as 
building material and for no other 
purpose. Therefore, the expression 
“limestone for burning” used with re- 
ference to the mineral for which a 
quarry lease is granted by the Gov- 
ernment, being ambiguous the ques- 
tion whether it is a quarry lease for 
a minor mineral or a major mineral 
would have to be gathered from the 
other provisions of the quarry lease 
and the circumstances surrounding its 
execution. (Para 8) 


Where an application for rene- 
wal of a quarry lease in Form I pres- 
cribed by M. P. Minor Mineral Rules 
was granted by the State Government 
in exercise of its powers under R. 29 
and a lease in Form V annexed to 
the rules was executed it was held in 
the circumstances that though the 
mineral for which the quarry lease 
was granted ‘to the appellant was des~ 
cribed as “limestone for burning”, it 
was a quarry lease for “limestone for 
burning” as a minor mineral, that is, 
for “limestone used in Kilns for 
manufacture of lime used as building 
material” and it could not in the cir- 
cumstances be condemned as null and 
void. (Para 9) 


Rukmani Bai v. State of M. P. 


A.I. R. 


(B) Madhya Pradesh Minor Mine- 
ral Rules (1961), Appendix Form V— 
Application for renewal of quarry 
lease-——-Mineral intended to be mined 
described as ‘limestone for burning as 
minor mineral’ — Whether proper — 
Absence of option to renew in quarry 
lease — Renewal application liable to 
be rejected. 


When column 6 of paragraph 3 
of Form V requires an applicant to 
state the mineral which he intends 
to mine, it is for the purpose of inti- 
mating to the State Government as to 
what is the mineral for which the 
quarry lease is applied for by the ap- 
plicant. So long as the description 
given by the appellant against column 
6 of paragraph 3 is sufficient to iden- 
tify the mineral, the object of requir- 
ing the applicant to give information 
against column 6 of paragraph 3 
would be satisfied and the application 
would not suffer from the fault of 
being vague or indefinite and the 
only question then would be whether 
the mineral mentioned there is a 
minor mineral. 


Where inan application for rene- 
wal ofaquarry lease,the mineral in- 
tended tobemined was described as 
“limestone for burning as a minor 
mineral’. it was held that the applica- 
tion for renewal was aproper applica- 
tion in respect ofaminor mineral and 
the State Government was wrong in 
rejecting it on the ground that it was 
an application in respect of a major 
mineral. (Para 10) 


An applicant can ask for renewal 
of the quarry lease only if there is an 
option of renewal’ in his favour. 
Otherwise, all that he can apply for 
and obtain is a fresh lease. Since 
there was no option of renewal in 
the quarry lease, the State Govern- 
ment was entitled to reject it on this 


ground. (Para 11) 
(C) Constitution of India, Art. 136 
— New plea — Cannot be allowed to 


be raised for first time at stage of 
hearing. 


A new plea that a fresh lease has 
been wrongly granted to the respon- 
dent ignoring the application of the 
appellant will not be entertained at 
the stage of hearing of an appeal by 
special leave especially when it was 
not raised by the appellant before the 
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State Government or even before the 
High Court. (Paras 12, 14) 
(D) Madhya Pradesh Minor Mine- 
ral Rules (1961), R. 22 — Power of 
State Government to extend time for 
execution of lease — Order of Deputy 
Secretary extending time — Legality 
of. (Constitution of India, Art. 166). 


An order extending the time for 
the execution of a quarry lease under 
Rule 22 of the Rules, passed by the 
Deputy Secretary not as a delegate of 
the Government but in exercise of 
the power of the State Government 
under the Rules of business is an 
order of the State Government and 
no infirmity attached to it on the 
ground that the power to extend the 
time was not delegated to him. 

(Para 13) 


Mr. T. S. Krishnamurthy, Senior 
Advocate, (M/s. P. V. Lale, S. 5. 
Khanduja and Sushil Kumar, Advo- 
cates, with him, for Appellant; Mr. 
I. N. Shroff, Advocate, for Respon- 
dents Nos. 1-3 (in C.A. No. 612/74) 
and Respondents No. 1-4. & 6 (in C.A. 
No. 613/74); Mr. R. S. Dabir, Sr. Advo- 
cate, (Mr. V. S. Dabir, N. M. Ghatate 
and S. Balakrishnan, Advocates, with 
him, for Respondent No. 5; Mr. R. N. 
Sachthey, Advocate for Respondent 
No. 4 (In C.A. No. 512/74). 


Judgement of the Court was deli- 
vered by 


BHAGWATI, J.— The Mines & 
Minerals (Regulation & Development) 
Act, 1957 (hereinafter referred to as 
the Act) divides minerals into two 
classes, namely, minor minerals and 
minerals other than minor minerals, 
which may, for the seke of brevity, 
be referred to as major minerals. The 
Act itself makes provisions in Sec- 
tions 4 to 13 for regulating the grant 
of prospecting licences and mining 
leases in respect of major minerals 
but so far as minor minerals are con- 
cerned, grant of prospecting licenses 
and mining leases is left to be govern- 
ed by rules to be made by the State 
Government under Section 15. The 
Madhya Pradesh Government, in ex- 
ercise of the power conferred under 
Section 15, made the Madhya Pradesh 
Minor Minerals Rules, 1961 for regu- 
lating the grant of quarry lease in re- 
spect of minor minerals and for pur- 
poses connected therewith. These 
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rules - are ex hypothesi applicable 
only in relation to grant of quarry 
lease in respect of minor minerals. 
“Minor minerals” are defined in Sec- 
tion 3 (e) to mean building stones, 
gravel, ordinary clay, ordinary sand 
other than sand used for prescribed 
purposes, and any other mineral 
which the Central Government may, 
by notification in the official Gazette, 
declare to be a minor mineral, The 
Central Government, in exercise of 
the power conferred under Section 3 
(e), issued a notification dated Ist 
June. 1958 declaring inter alia “lime- 
stones used for lime burning” to be a 
Minor mineral. This notification was 
subsequently amended by the Cen- 
tral Government by a further notifi- 
cation dated 20th September, 1961 
and the words “limestone used in 
kilns for manufacture of lime used 
as building material” were substitu- 
ted for the words “limestone used for 
lime burning”. The result was that 
with effect from 20th September, 1961 
only limestone used in kilns for manu- 
facture of lime used for building 
material remained a minor mine- 
ral while limestone used for burn- 
ing for manufacture of lime for 
other purposes ceased to be a minor 
mineral and became a major mineral. 
The appellant was a lessee under a 
quarry lease of 25.32 acres of land 
situate in village Badari, Tehsil Kur- 
wara, District Jabalpur granted to 
her by the State Government for 
quarrying “limestone for burning” 
for a period of five years from 21st 
June, 1961 to 20th June, 1966. This 
quarry lease was granted under the 
Madhya Pradesh Minor Minerals 
Rules, 1961 (hereinafter referred to 
as the Rules) and it was in Form B 
annexed- to the Rules and contained 
clause (15) giving an option of rene- 
wal to the appellant for a further 
term of five years. Before the period 
of the quarry lease was due to ¢x- 
pire, the appellant applied for rene- 
wal in accordance with the provisions 
of the Rules and in the application 
for renewal against column 6 of para- 
graph 3 the appellant described the 
mineral which she intended tc mine 
as “limestone for burning”. This ap- 
plication for renewal was not disposed 
of by the State Government before 


the expiry of the quarry lease and it 
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was, therefore, deemed to have been 
refused under Rule 8 (3). The appel- 
lant thereupon made an application 
for review under Rule 28 and tre 
State Government, by an order dated 
24th December, 1966 made in exer- 
cise of the power conferred under 
Rule 29, sanctioned renewal of the 
quarry lease to the appellant. Pur- 
suant to this order a quarry lease was 
granted by the State Government in 
favour of the appellant for quarrying 
‘limestone for burning” for a period 
of five years from 21st June, 1966 to 
20th June, 1971. This quarry lease 
was also in Form V annexed to the 
Rules but it did not contain clause 
(15) giving an option of renewal to 
the appellant. 


2. Even though the last men- 
tioned quarry lease granted to the 
appellant did not contain an option of 
renewal, the appellant made an ap- 
plication dated 19th June, 1970 to the 
State Government for renewal of the 
quarry lease which was due to expire 
on 20th June, 1971. This application 
was in Form I annexed to the Rules 
and against column 5 of paragraph 3, 
which required an applicant to state 
whether the application was for a 
fresh lease or for a renewal of a lease 
previously granted, the appellant sta- 
ted that the application was for re- 
newal of quarry lease. The applica- 
tion was, therefore, clearly and avo- 
wedly an application for renewal of 
the quarry lease which was subsist- 
ing in favour of the appellant and not 
an application for a fresh lease. Then 
again, what was stated by the appel- 
lant against column 6 of paragraph 3 
is very material. The appellant stated 
there that the mineral which she in- 
tended to mine was “limestone for 
burning as a minor minera 7. . “Eas 
application was not disposed of by 
the State Government before the ex- 
piry of the quarry lease and it was, 
therefore, deemed to have been re- 
fused on 20th June, 1971. The appel- 
lant thereupon filed an application 
for review on lst July;” 1971 under 
Rule 28. 


3. Now, sometime after the 
application for renewal of the quarry 
lease was made by the appellant, res- 
pondent No. 5 made an application 
dated 11th September, 1970 for grant 
of a quarry lease in respect of the 
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same area. This application was also 
in Form I annexed to the Rules and. 
against column 6 of paragraph 3 it 
was stated that the mineral which 
the applicant intended to mine 
was “limestone used in kilns for 
manufacture of lime used as build- 
ing material’, The State Government 
failed to dispose of this application 
within one year from the date of its 
receipt and therefore under Rule 8 
(2) it was deemed to have been re- 
fused on 10th September, 1971. Res- 
pondent No. 5 too had, in the circum- 
stances, no choice but to file an cp- 
plication for review under Rule 28 on 
lith September, 1971. 


4. It appears that after: the 
appellant had made the application 
for renewal, she felt that there might 
be some difficulty so far as that ap- 
plication was concerned, and there- 
fore, with a view to err on the safe 
side, she made another application 
for grant of a fresh lease on 2ist 
June, 1971 immediately after the ex- 
piration of the subsisting lease. This 
application in column 6 of paragraph 
3 gave a full description of the mine- 
ral which the appellant intended to 
mine, namely, “limestone used in 
kilns for manufacture of lime for use 
as building material”. The State Gov- 
ernment failed to dispose of this ap- 
plication also within one year from 
the date of its receipt and it was, 
therefore, by reason of Rule 8 (2), 
deemed to have been refused on 20th 
June, 1972. The appellant thereupon 
preferred an application for review 
under Rule 28 against the deemed re- 
fusal of her application for grant of 
a fresh lease. But before that, the 
two applications for review, one made 
by the appellant on Ist July, 1971 and 
the other made by respondent No. 5 
on llth September, 1971, were dispo- 
sed of by the Deputy Secretary exer- 
cising the power of the State Govern- 
ment by an order dated 19th May, 
1972. 


5. The Deputy Secretary by 
the order dated 19th May, 1972 re- 
jected the application for review 
made by the appellant on the ground 
that “limestone for burning” for 
which the quarry lease was granted 
to the appellant was a major mineral 
after the issue of the notification 
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dated 20th September, 1961. and 
hence the quarry lease granted by the 
State Government under the Rules 
was null and void and no renewal 
could be granted of such a null and 
void lease, and moreover, the appli- 
cation for renewal made by the ap- 
pellant was also not proper as it was 
an application for mining “limestone 
for burning” which was a major 
mineral. The Deputy Secretary also 
by the same order allowed the appli- 
cation for review made by respondent 
No. 5 and sanctioned grant of a lease 
to him, as the area had become avail- 
able for grant and, according to the 
Deputy Secretary, “there was no 
other valid application for this area”. 


6. The appellant being aggri- 
eved by the order made by the De- 
puty Secretary preferred a petition 
in the High Court of Madhya Pradesh 
under Articles 226 and 227 of the 
Constitution challenging the validity 
of that order on certain grounds. But 
none of these grounds appealed to the 
High Court and affirming the view 
taken by the Deputy Secretary, the 
High Court upheld the impugned 
order and rejected the petition. The 
appellant thereupon preferred Civil 
Appeal No. 612 of 1974 after obtain- 
ing special leave from this Court. 


T. Now, the main part of R. 22 
provided that where a quarry lease is 
granted, a lease deed in Form V shall 
be executed within three months of 
the order sanctioning the lease and 
if no such lease is executed within 
that period, the order sanctioning the 
lease shall be deemed to have been 
revoked. The quarry lease in favour 
of respondent No. 5 should, therefore, 
have been executed within three 
months of the order dated 19th May, 
1972 sanctioning grant of lease to him. 
Unfortunately, however, without any 
fault on the part of respondent No. 5, 
the quarry lease could not .be execu- 
ted within the stipulated period of 
three months. The order dated 19th 
May, 1972 sanctioning lease in favour 
of respondent No. 5 would, therefore, 
have stood revoked under the main 
part of Rule 22. But the proviso to 
that rule conferred power on the 
State Government to permit the exe- 
cution of the lease deed after the ex- 
piry of the period of three months if 
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it was satisfied that the applicant for 
the lease was not responsible for the 
delay in the execution of the lease 
deed. The Additional Collector, pur- 
porting to exercise this power as a 
delegate of the State Government, ex- 
tended the time for the execution of 
the lease deed and within such ex- 
tended time, a quarry lease was exe- 
cuted by the Addl. Collector in favour 
of respondent No. 5. The appellant, 
therefore, added respondent No. 5 as 
a party respondent in her application 
for review and-also filed an applica- 
tion for revision under Rule 32B 
against the order of the Additional 
Collector granting extension of time 
and executing the quarry lease. The 
appellant contended that the Addi- 
tional Collector had no power to ex- 
tend the time for the execution of the 
quarry lease as no such power had 
been delegated to him by the State 
Government and in any event, no ex- 
tension of time could be granted after 
the prescribed period of three months 
had expired and the order dated 19th 
May, 1972 sanctioning grant of lease 
in favour of respondent No. 5 must, 
therefore, be deemed to have been 
revoked and the quarry lease must . 
be held to be null and void, and an 
order should be made sanctioning 
grant of quarry lease in favour of the 
appellant. The Deputy Secretary, 
exercising the power of the State 
Government, by an order dated 29th 
May, 1973, agreed with the conten- 
tion of the appellant that the power 
of the State Government not having 
been delegated to him, the Additional 
Collector had no power to extend the 
time for the execution of the quarry 
lease or to execute the quarry lease on 
behalf of the State Government, bit 
taking the view that respondent No.5 
was not responsible for the delay in 
the execution of the lease deed within 
the prescribed period of three months 
the Deputy Secretary extended the 
time for the execution of the quarry 
lease upto 29th August, 1973 in exer- 
cise of the power of the State Gov- 
ernment under the proviso to Rule 22. 
Both the applications of the appellant, 
one for review against the deemed 


refusal of her application for grant of 
a fresh lease and the other for revi- 
sion of the order of the Additional 
Collector under Rule 32-B were ac- 
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cordingly rejected by the Deputy 
Secretary. The appellant thereupon 
preferred a petition in the High Court 
of Madhya Pradesh under Arts. 226 
and 227 of the Constitution challeng- 
ing the validity of the order of the 
Deputy Secretary, but the High Court 
negatived the challenge and dismissed 
the petition. This led to the filing of 
Civil Appeal No. 613 of 1974 with 
special leave obtained from this Court. 


8. We will first consider Civil 
Appeal No. 612 of 1974. Two questions 
arise for consideration in this appeal. 
First, whether the quarry lease for 
the period 2ist June, 1966 to 20th 
June, 1971 granted by the State 
Government to the appellant was null 
and void; and secondly, whether the 
japplication for renewal made by the 
appellant was proper so as to merit 
consideration by the State Govern- 
ment. So far as the first question is 
concerned, the High Court took the 
view that “limestone for burning,” 
for which the quarry lease was grant- 
ed by the State Government to the 
appellant, was a major mineral at the 
date when the quarry lease was 
pranted, and therefore, the quarry 
lease was null and void. The cor- 
rectness of this view was challenged 
before-us on behalf of the appellant 
and we find considerable force in this 
challenge. The original | notification 
dated Ist June, 1958 described 
“limestone used for lime burning” as 
a minor mineral but by the amending 
notification dated 20th September, 
1961 only “limestone used in kilns for 
manufacture of lime used as building 
material” was regarded as a minor 
mineral. The field of minor mineral, 
in so far as it concerned limestone, 
was narrowed down. Formerly lime- 
{stone used for burning for manufac- 
ture of lime, whatever may be the 
uses to which such lime may be put, 
whether as building material or for 
other purposes, was within the defi- 
nition of ‘minor mineral’, but after the 
amendment, it was only limestone 
used for burning in kilns for manu- 
facture of lime used as building mate- 
rial that was covered by the defini- 
tion of minor mineral. When lime- 
stone is used for burning for manu- 
facture of lime for industrial or 
sophisticated purposes otherwise than 
as building material,it would have to 
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be of superior quality and hence after 
the amendment, it was classified as 
major mineral, leaving only lime- 
stone used for burning in kilns for 
manufacture of lime used as building 
material to be regarded as minor 
mineral. But in both cases, whether 
under the original notification or the 
amended notification, limestone was 
contemplated to be used for burning 
for manufacture of lime. The only 
difference was that in the former, 
burning could be by any means or 
process and lime manufactured could 
be for any purpose including build- 
ing material, while in the latter, 


burning could be only in the kilns 
and for manufacture of lime used 


only as building material and for no 
other purpose. It would, therefore, be 
seen that the mere use of the expres- 
sion “limestone for burning” would 
be ambiguous. It would not indicate 
whether the limestone referred to is 
a major mineral or a minor mineral. 
That would all depend on how the 
limestone is to be burnt, whether in 
kilns or otherwise, and what is the 
use to which lime manufactured by 
burning is to be put, whether as 
building material or for other pur- 


poses. The expression “limestone for 
burning” would, therefore, equally 
cover limestone as a minor mineral 


and that is clearly borne out by the 
Third Schedule to the Rules which 
prescribes a minimum output of 200 
tonnes per acre per annum for “lime- 
stone (for burning)”. It cannot, there- 
fore, be said that merely because the 
mineral for which the quarry lease 
was granted by the State Government 
to the appellant was described in the 
quarry lease as “limestone for burn- 
ing”, it was a quarry lease for a 
major mineral. Whether it was a 
quarry lease for a minor mineral or 


‘a major mineral would have to be 


gathered from the other provisions 
of the quarry lease and the circum- 
stances surrounding its execution. 


9. Now in the present case 
the quarry lease was granted to the 
appellant pursuant to the order dated 
24th December, 1966 made by the 
State Government on the application 
for renewal made by the appellant. 
The application for renewal was in 
Form I annexed to the Rules which 
was the form prescribed by the Rules 
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for an application for grant of a 
quarry lease for a minor mineral. 
The order dated 24th December, 1966 
also treated the application of the ap- 
pellant as one made for a quarry 
lease for a minor. mineral under the 
Rules and sanctioned renewal of the 
quarry lease in favour of the appel- 
lant in exercise of the power under 
Rule 29, which was a power exer- 
cisable in relation to grant or rene- 
wal of a quarry lease in respect of a 
minor mineral. The quarry lease was 
also in Form V annexed to the Rules 
which is the form prescribed for a 
quarry lease in respect of a minor 
mineral. The royalty stipulated in the 
quarry lease was Rs. 2/- per tonne 
and that also clearly indicated that 
the quarry lease was in respect of a 
minor mineral. Vide the First Sche- 
dule to the Rules. It is, therefore, 
‘iclear that though the mineral for 
which the quarry lease was granted 
to the appellant was described as 
“limestone for burning’, it was a 
quarry lease for “limestone for burn- 
ing” as a minor mineral, that is, for 
‘limestone used in kilns for manufac- 
ture of lime used as building mate- 
rial” and it could not in the circum- 
stances be condemned as null and 
void. 


10. That takes us to the se- 
cond question, namely, whether the 
application for renewal made by the 
appellant was proper? The’ only 
ground on which the State Goyern- 
ment rejected the application for re- 
newal was that against column 6 in 
paragraph 3 the mineral which the 
appellant intended to mine was des- 
eribed as “limestone for burning as 
a minor mineral’. The State Govern- 
ment took the view, and this view was 
affirmed by the High Court, that 
‘limestone for burning’ was a major 
mineral and the application for rene- 
wal was, therefore, an application for 
a quarry lease for a major mineral and 
the State Government was not com- 
petent to grant it under the Rules. 
We do not think this view taken by 
the State Government and approved 
by the High Court is correct. It rests 
on too strict a construction of the ap- 
plication for renewal ignoring the 
substance of the matter. When 
column 6 of paragraph 3 of Form V rè- 
‘quires an applicant to state the mine- 
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ral which he intends to mine, it is 
for the purpose of intimating to the 
State Government as to what is the 
mineral for which the quarry lease 
is applied for by the applicant. So 
long as the description given by the 
appellant against column 6 of para- 
graph 3 is sufficient to identify the 
mineral, the object of requiring the 
applicant to give information against 
column 6 of paragraph 3 would be 
satisfied and the application would 
not suffer from the fault of being 
vague or indefinite and the only ques- 
tion then would be whether the mine- 
ral mentioned there is a minor mine- 
ral. Here in the present case, against 
column 6 of paragraph 3 the mineral 
intended to be mined by the appel- 
lant was described as “limestone for 


burning as a minor mineral’. The- 
words “as a minor mineral” fol- 
lowing upon “limestone for burn- 


ing” clearly indicated that the mine- 
ral which the appellant intended to 
mine was not “limestone for burning” 
which was a major mineral but “lime- 
stone for burning” which was a minor 
mineral, that is, “limestone used in 
kilns for manufacture of lime used 
as building material’. It cannot be 
gainsaid that it would have been bet- 
ter if the full description of this 
mineral. had been given against 
column 6 of paragraph 3, but ab- 
sence of reiteration of the full de- 
scription cannot be regarded as hav- 
ing any invalidating effect on the ap- 
plication for renewal. What was stat- 
edby the appellant against column 6 
of paragraph 3 was sufficiently speci- 
fic to identify the mineral as ‘“lime- 
stone used in kilns for manufacture 
of lime used as building material” 
and that showed clearly beyond doubt 
that the application for renewal was 
an application in respect of a 
minor mineral. We are, therefore, of 
the view that the application for re- 
newal was a proper’ application in 
respect of a minor mineral and the 
State Government was wrong in re- 
jecting it on the ground that it was 
an application in respect of a major 
mineral. 


11. But that does not mean 
that the application for renewal made 
by the appellant should have been 
granted by the State Government. 
When the quarry lease in Form V was 
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- executed by the State Government in 
favour of the appellant, clause (15) of 
that form was deleted. There was, 
therefore, no option of renewal in the 
quarry lease and the appellant could 
not lay any claim to renewal on the 
basis of such option. It is apparent 
that an applicant can ask for renewal 
of the quarry lease only if there is 
an option of renewal in his favour. 
Otherwise, all that he can apply for 
and obtain is a fresh lease. The appli- 
cation for renewal was, therefore, 
misconceived and the State Govern- 
ment was entitled to reject it. We ac- 
cordingly uphold the rejection of the 
application for renewal by the State 
Government though for different rea- 
sons. 


12. The appellant then con- 
tended that the order dated 19th May, 
1972 sanctioning lease in favour of 
respondent No. 5 was invalid.since it 
proceeded on a wrong hypothesis that 
the application of respondent No. 5 
was the only valid application for a 
quarry lease for this area before the 
State Government. There was also be- 
fore the State Government, poin- 
ted out the appellant, the ap- 
plication made by her for grant 
of a fresh lease and though this ap- 
plication was later in point of time 
than the application of respondent 
No. 5. the State Government was 
bound to consider it as the State Gov- 
ernment could under Rule 12 (2), for 
special reasons tobe recorded, grant 
“quarry lease” to an applicant whose 
application was received later in pre- 
ference to an applicant whose appli- 
cation was received earlier’. Now, 
there can be no doubt that on 19th 
May. 1972, when the State Govern- 
ment sanctioned grant of quarry lease 
in favour of respondent No.5, the ap- 
plication of the appellant for grant 
of a fresh lease was before the State 
Government and, therefore, it would 
seem that the State Government 
ought to have considered that ap- 
plication along with the application 
of respondent No. 5 for the purpose 
of deciding whether quarry lease 
should be granted to the appellant in 
preference to respondent No. 5 even 
though the application of the appel- 
lant was received later than the ap- 
plication of respondent No. 5. Prima 
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facie the State Government was in 


error in sanctioning grant of lease in 
favour of respondent No. 5 ignoring 
the application of the appellant. But 
we do not think we would be justi- 
fied in interfering with the order of 
the State Government on this ground 
because we do not find that this con- 
tention was at any time raised by the 
appellant before the State Govern- 
ment or even before the High Court. 
The appellant could have raised this 
contention in the application for re- 
view preferred by her against the 
deemed refusal of her application for 
grant of a fresh lease and even if it 
was not raised at that stage, the ap- 
pellant had another opportunity to 
raise it and that was in either of the 
two petitions filed by her in the High 
Court. But the appellant did not 
avail herself of this opportunity and 
it was only at the hearing of this ap- 
peal before us that she for the first 
time sought to raise this contention. 
We cannot permit that to be done and 
we accordingly do not propose to en- 
tertain this contention and interfere 
with the order of the State Govern- 
ment on this ground. 


13. So far as Civil Appeal No. 
613 of 1974 is concerned, the appellant 
contended that the Deputy Secretary 
had no power to extend the time for 
the execution of the quarry lease in 
favour of respondent No. 5 as no such. 
power had been delegated to him by 
the State Government. But this con- 
tention is based on the erroneous as- 
sumption that the Deputy Secretary, 
in extending the time for the execu- 
tion of the quarry lease, acted in exer- 
cise of the power purported to have 
been delegated to him by the State 
Government, The Deputy-Secretary did 
not act as delegate of the State Gov- 
ernment. He acted in exercise of the 
power of the State Government under 
the Rules of Business. The order made 
by him extending the time for the 
execution of the quarry lease was, 
therefore. an order of the State Gov- 
ernment and no infirmity attached to 
if on the ground that the power to 
extend the time was not delegated to 
him. 


14, The appellant also tried to 
urge the same contention in this ap- 
peal which she urged in Civil Appeal 
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No. 612 of 1974, namely, that the 
order dated 19th May, 1972 sanction- 
ing grant of lease in favour of res- 
pondent No. 5 was invalid inasmuch 
as it was made without considering 
the application of the appellant for 
grant of a fresh lease. But for reasons 
which we have already given we can- 
not allow the appellant to raise this 
contention for the first time at the 
hearing of these appeals before us 
and hence we need not express any 
final opinion upon it. 


15. The result is that both 
Civil Appeal Nos. 612 of 1974 and 
613 of 1974 fail and -are dismissed 
with costs. There will be only one 
hearing fee in one set in both ap- 
peals. 


Appeals dismissed. 
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a writ of habeas corpus for his release 
on the ground that the order dated 
30-3-1974 made against him by the 
District Magistrate of Malda in exer- 
cise of his powers under sub-section 
(1) read with sub-section (2) of Section 
3 of the Maintenance of Internal Secu- 
rity Act, 1971 is illegal and invalid 
and consequently the petitioners 
detention in jail custody is without 
any authority of law. In this case the 
formalities of detention were all com- 
pleted under the law. No infirmity 
could be found or pointed out by the 
learned counsel for the petitioner who 
assisted the Court, A. C. He. however, 
submitted that the grounds served on 
the petitioner in support of the de- 
tention order could only show that 
there was disturbance of law and 
order but not of public order. We do 
not think that there is any substance 
in the argument. The two incidents 
stated in the grounds are said to have 
taken place on 16-3-1974 at about 23 
hours and 20-3-1974 at about 14.30 
hours. The petitioner along with his 
associates is said to have gone to vil- 
lage Kamaldighi in the District of 
Malda, Police Station Malda armed 
with bow and arrows, lathis, daggers 
etc. They terrorised the people in the 
first incident so much so that they 
had to take shelter in nearby jungles. 
One Shri Naren Rajbanshi was bru- 
tally assaulted. The intention of the 
mob was to kill the members of the 
R. G. (Resistance Group). In the other 
incident he with the help of his as- 
sociates terrorised the people in a vil- 
lage Hat. The grounds stated. there- 
fore, in our opinion could reasonably 
lead to the subjective satisfaction of 
the detaining authority that the peti- 
tioner had been acting in a manner 
prejudicial to the maintenance of 
Public Order andiflet loose was like- 
ly toindulge further in such activities. 
We do not find any justification in 
law to direct the release of, the peti- 
tioner from his detention. The appli- 
cation fails and is dismissed. 


Petition dismissed. — 
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AIR 1975 SUPREME COURT 1000 
K. K. MATHEW, P. N. BHAGWATI 
AND N. L. UNTWALIA, JJ. 

Teka Bahadur, Petitioner v. The 
State of West Bengal, Respondent. 

Writ Petn. No. 231 of 1974, D/- 
20-12-1974. 

(A) Maintenance of Internal Secu- 
rity Act (1971). S. 3 — Grounds for 
detention — Validity. 


In the grounds of detention in 
respect of two incidents there was the 
mention of petitioner along with as- 
sociates “including” S and G who 
were alleged to have committed the 
prejudicial acts. In the grounds of 
detention of M on the basis of same 
two incidents the name of S was omi- 
tted and that of M was added. On 
contention that in respect of the same 
two incidents there could not be one 
set of persons responsible in one case 
and another set of persons responsi- 
ble in, the other, 

Held that the word “including” 
showed that the persons named were 
not the only associates but there were 
other associates also and there was no 
inconsistency between the grounds. of 
detention in the two cases which 
might warrant an inference that the 
District Magistrate had not applied 
his mind to the case of the petitioner 
but mechanically signed the order of 
detention. (Para 2) 


Mr. Yogeshwar Prasad, Advocate, 
A. C., for Petitioner; Mr. G. S. Chat- 
terjee, Advocate of M/s. Sukumar 
Basu & Co., Advocates. for Respon- 
dent. 


= The Judgment of the Court was 
delivered by 


BHAGWATI, J.-— The District 
Magistrate, Burdwan by an order 
dated 9th February, 1972 made under 
sub-section (1) read with sub-section 
(2) of section 3 of the Maintenance 
of Internal Security Act, 1971 directed 
that the petitioner be detained on the 
ground that with a view to preventing 
` him from acting in a manner preji- 
dicial to the maintenance of supplies 
and services essential to the commu- 
nity it was necessary to detain him. 
The grounds of detention served on 
the petitioner at the time of his arrest 
were in the following terms: 
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“1. That on 6-1-72 at about 03.30 
hrs. you along with your associates 
including (1) Sankar Bouri, son of 
Shri Gopal Bouri of Roypara. Budha 
P. S. Asansol, Dist. Burdwan, (2) 
Ganesh Das, son of Shri Choto Das of 
Gour Mondal Road, P. S. Asansol 
Dist. Burdwan committed theft in res- 
pect of electric copper wire (about 
1500 feet in length) at Hatgarui, near 
Sen-Releigh Water Pump, P. S. Asan- 
sol. District Burdwan. As a result of 
this theft, water supply as well as 
electric supply in Sen Releigh Hous- 
ing Colony, P. S. Asansol, District 
Burdwan was totally disrupted for 
about 8 hours to the sufferings of the 
people of the locality. 


2. That on 12-1-72 at about 04.00 
hrs. you along with associates includ- 
ing (1) Sankar Bouri, son of Shri 
Gopal Bouri of Roypara, Bundha, 
P. S. Asansol. Dist. Burdwan (2) Ga- 
nesh Das son of Choto Das of Gour 
Mondal Road, P. S. Asansol, Dist. 
Burdwan committed theft in respect 
of electric copper-wire (about 3000 
feet in length) from the electric poles 
at ‘C’ Block of Sen-Releigh Housing 
Estate, P. S. Asansol, District Burd- 
wan. When challenged by the inhabi- 
tants of the area, you and your as- 
sociates hurled bombs towards them. 
By your act, electric supply in ‘C’ 
Block area. Sen-Releigh Housing Es- 
tate and its adjoining areas was total- 
ly disrupted for more than 12 hours 
causing much inconvenience to the 
people of the locality.” 


The petitioner contended that the 
order of .detention was made by the 
District Magistrate without applying 
his mind Since in respect of the two 
incidents mentioned in the grounds of 
detention three persons were impli- 
cated, namely, the petitioner, Sankar 
Bouri and Ganesh Das, while in the 
grounds of detention supplied to one 
Mohd. Subrati, who was also directed 
to be detained by the District Magis- 
trate on the same day on the basis of 
the same two incidents the name of 
Sankar Bouri was omitted and the 
name of Mohd. Subrati was added to 
the names of the persons alleged to 
have participated in the two incidents. 
The argument of the petitioner was 
that in respect of the same two inci- 
dents there could not be one set of 
persons responsible in one.case and 
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another set of persons responsible in 
the other. This according to the 
petitioner showed that the District 
Magistrate had mechanically signed 
the order of detention without apply- 
ing his mind to the facts of the case 
before him. 


2. We do not think this con- 
tention of the petitioner has any force. 
The grounds of detention furnished to 
the petitioner in the present case al- 
leged, in respect of both the incidents, 
that the persons responsible were the 
petitioner and his associates includ- 
ing Sankar Bouri and Ganesh Das. 
Sankar Bouri and Ganesh Das were 
not the only associates of the peti- 
tioner who were supposed to have 
participated in the twò incidents. 
There were also others. These others 
could well have included Mohd. Sub- 
rati. Similarly. the grounds of de- 
tention in the case of Mohd. Subrati 
alleged the participation of Mohd. 
Subrati and his associates including 
the petitioner and Ganesh Das in res- 
pect of both the incidents. Here also 
the petitioner and Ganesh Das were 
not the only associates implicated in 
the two incidents. There were other 
associates also and they could well 
have included Sankar Bouri. There 
was, therefore, no inconsistency be- 
tween the grounds of detention in the 
two cases which’ might warrant an 
inference that the District Magistrate 
had not applied his mind to the case 
of the petitioner but mechanically 
signed the order of detention, 


3. This was the only conten- 
tion urged on behalf of the petitioner 
~—— indeed no other contention was 
available to him — and since there 
is no substance in it, the petition fails 
and the rule is discharged. 

Rule discharged. 


AIR 1975 SUPREME COURT 1001 
K. K. MATHEW, P. N. BHAGWATI 
AND N. L. UNTWALIA, JJ. 

Ohab S. K., Petitioner v. The 
State of West Bengal and others, Res- 
pondents. 


Writ Petn. No. 407 of 1974, D/- 
20-12-1974. 
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(A) Maintenance of Internal Secu- 
rity Act (1971), S. 3 — Grounds given 
for detention not difficult to under- 
stand by ordinary ‚person — Ground 
held not vague. 


Where any reasonable person 
reading the ground given for deten- 
tion would have no difficulty in 
understanding its content and would 
make an effective representation on 
the basis of the details given therein, 
the ground cannot be said to be in- 
valid as vague. (Para 4) 


Mr. V. Mayakrishnan, Advocate, 
A. C., for Petitioner, 

The Judgment of the Court was 
delivered by 


MATHEW, J.:—— The petitioner 
challenges the validity of an order of 
detention passed under sub-section 
(1) read with sub-section (2) of section 
3 of the Maintenance of Internal Secu- 
rity Act. 1971, on 18-3-1974 by the 
District Magistrate, Murshidabad. 


2. The grounds of detention 
communicated to the detenu are: 


“That on 7-12-1972 at about 18.00 
brs. you carried weapons including 
unlicenced fire-arms, held secret meet- 
ing with your associate Kala Majhi of 
Bangla Desh and many others in the 
house of your associate Azimuddin 
Biswas at Bartanabad, P. S. Domkal 
and subsequently assembled in a jun- 
gle at Jitpore near Kalibari, partici- 
pated in a dacoity in the house of 
Basi Charu Ullah Mandal at Radha- 
khatapore, P. 5. Domkal at 23.00 hrs. 
assaulted inmates, fired several rounds 
from an unlicenced gun towards the 
approaching villagers and thereby dis- 
turbed the public order. 


“That on 6-1-1973 morning you 
carried bombs and  unlicenced fire 
arms at the village Bartanabad P. 5. 
Domkal. inviting Kala Majhi and 
many unknown others from Bangla 
Desh, holding secret meeting at the 
house of your associate at the village, 
participating in a dacoity at 18.45 hrs. 
on the same day in the house of S. K. 
Golaz Murthuza at Palsa P. S. Nabag- 
ram, assaulted inmates, fired several 
rounds towards the approaching vil- 
lagers from an unlicenced gun and 
killing one of them, looted away cash, 
ornaments, etc. from the house and 
escaped to Bangla Desh via. Bartana- 
bad P. S. Domkal on the following 
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morning and thereby disturbed the 
public order.” 

3. The only contention raised 
by counsel for the petitioner as re- 
gards the validity of the detention 
order was that the first ground was 
vague inasmuch as it did not specify 
the duration of the secret meeting 
which the petitioner had with his as- 
sociate Kala Majhi of Bangla Desh 
and many others in the house of his 
associate Azimuddin Biswas at Bar- 
tanabad in the ground. and that al- 
though it is stated in the ground that 
it was at about 18.00 hrs. on 7-12- 
1972 that the petitioner carried wea- 
pons including unlicenced fire-arms 
and his participation in the dacoity in 
the house of Basi Charu Ullah Man- 
dal at Radhakhatapore was at 23.00 
hrs. there was no mention in the 
ground that it was on the same day. 

4.. We do not think that there 
is any substance in the contention. 
The ground is reasonably specific and 
there can be no doubt that ‘23 hrs.’ 
mentioned in the ground must be on 
the same day. Any reasonable person 
reading the ground would have no 
difficulty in understanding its con- 
tent and could make an effective re- 
presentation on the basis of the de- 
tails given therein. 

5 No other ground was urged 
by counsel; nor do we see any infir- 
mity in the order of detention. 
We dismiss the petition. 

Petition dismissed. 





AIR 1975 SUPREME COURT 1002 
(From: Calcutta) 
P. JAGANMOHAN REDDY AND 
P. N. BHAGWATI, JJ. 

Superintendent and Remembran- 
- cer of Legal Affairs, W. B., Appellant 
v. Mohan Singh and others. Respon- 
dents. 

Criminal Appeal No. 13 of 1971, 
D/- 8-10-1974. 

(A) Criminal P.C. (1898), S. 561-A 
—Quashing of Criminal proceedings 
on ground of absence of prima facie 
case — Rejection of prior application 
for quashing, no bar — Quashing does 
not amount to review or revision — 
Criminal P. C. (1898), S. 369. 


BS/BS/E512/74/SAR 


A. LR. 


Inherent power of High Court to 
quash criminal proceedings in lower 
court — Proceedings long drawn out 
— No prima facie case made out 
against accused —- Proceedings may 
be quashed by High Court to prevent 
abuse of process of court and to se- 
cure ends of justice — Fact that a 
similar application for quashing the 
proceedings on a former occasion was 
rejected by the High Court on the 
ground that questions involved were 
purely questions of fact which were 
for the Court of fact to decide, is no 
bar to the quashing of the proceed- 
ings at the later stage — Such quash- 
ing will not amount to revision or 
review of the High Courts earlier 
order — Order under Section 561-A 
should be passed in view of the cir- 
cumstances existing at the time when 
the order is passed — AIR 1955 SC 
633, AIR 1959 All 315 (FB), AIR 1970 
Punj 32 and AIR 1962 Pat 417, Dis- 
tinguished. (Para 2) 
Cases Referred: Chronological Paras 


AIR 1970 Punj 32 = 1970 Cri LJ 267 
2 
1962 (2) Cri LJ 
2 


AIR 1962 Pat 417 


625 
ATR 1959 All 315 = 1959 Cri LJ 543 
(FB) 2 
AIR 1958 Orissa 20 = 1958 Cri LJ 67 


2 
AIR 1958 Punj 312 = 1958 Cri LJ 
1093 2 


AIR 1955 SC 633 = (1955) 2 SCR 94 
2 


Judgment of the Court was deli- 
vered by 

BHAGWATI. J:— On 17th May, 
1965 a lorry loaded with heavy logs 
of wood was driven by the third res- 
pondent through a narrow lane off 
Kalighat Road and brought to a halt 
in front of a saw mill of which Res- 
pondent No. 1 was the owner and 
Respondent No. 2, the manager. 
Whilst the logs of wood were being 
unloaded from the lorry by two coo- 
lies, they fell on a girl called Mita 
Mukherjee and resulted in her death. 
A first information report was there- 
upon lodged with Bhawanipur Police 
Station against Respondents Nos. 2 
and 3 and the two coolies who were 
unloading the logs of wood. On the 
basis of this first information report, 
Respondents Nos. 2 and 3 were pro- 
secuted in the Court of the Magistrate, 
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Alipore, Respondent No. 1 was also 
joined as an accused though his name 
did not appear inthe first information 
report. The two coolies were ab- 
sconding and they were, therefore, 
left out of the criminal case. The 
charge against Respondent No. 1 was 
that though residents of the locality 
had repeatedly asked him not to 
allow entry of lorries dangerously 
loaded with heavy logs of wood into 
the narrow lane. he did not pay any 
heed and on or about 17th May, 1965 
the third respondent engaged .by him 
drove the lorry in question dange- 
rously with heavy logs of wood and 
kept the lorry in the narrow lane in 
front of the saw mill rashly and negli- 
gently and his manager, the 2nd res- 
pondent, had logs of wood unloaded 
rashly and negligently without due 
care and caution to guard against the 
dangerous .consequences and caused 
the death of Mita Mukherjee and 
thereby committed an offence under 
Section 304A read with Section 109 of 
the Indian Penal Code. There was 
also a similar charge against respon- 
dent No. 2 under Section 304A of the 
Indian Penal Code. The Ist respon- 
dent filed an application being Cri- 
minal Revision No. 1375 of 1965 in 
the Caleutta High Court for quashing 
the proceeding on the ground that it 
constituted an abuse of the process of 
the Court and in any event, its quash- 
ing would secure the ends of justice. 
A Division Bench of the High Court 
rejected the application by an order 
dated 12th December, 1968. The 
only ground on which the application 
was rejected was that “the points 
raised...depend on certain questions 
of fact which have to be ascertained 
on evidence by the Court of facts” 
and the Division Bench did not, there- 
fore. propose “to interfere with the 
proceeding against the petitioner at 
this stage”. Though this order re- 
jecting the application was made on 
12th December, 1968, no progress at 
all was made in the criminal case un- 
til March, 1970. Respondents Nos. 1 
and 2, therefore, once again moved 
the Caleutta High Court for quashing 


the proceeding and this time the 
Division Bench of the High Court by 
an order dated 7th April, 1970 allowed 
the application and quashed the 
proceeding on the ground that no 
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prima facie case was at all made out 
and the continuance of the proceeding 
was, therefore. an abuse of the process 
of the Court. The State was of the 
view that once the High Court had 
rejected an application for quashing 
the proceeding by its order dated 12th 
December, 1968, it was not competent 
to the High Court to entertain another 
application for the same purpose as 
that would amount to the High Court 
reviewing its earlier order which the 
High Court had no jurisdiction to do. 
An application was, therefore, made 
by the State to the High Court for 
leave to appeal to this Court under 
Article 134 of the Constitution and 
such leave was granted by an order 
dated 25th November, 1970. Hence. 
the present appeal. 


2. The main question debated 
before us was whether the High Court 
had jurisdiction to make the order 
dated 7th April, 1970 quashing the 
proceeding against Respondents Nos. 
1, 2 and 3 when on an earlier appli- 
cation made by the lst respondent, 
the High Court had by its order dated 
12th December, 1968 refused to quash 
the proceeding. Mr. Chatterjee on be- 
half ofthe State strenuously conten- 
ded that the High Court was not com- 
petent -to entertain the subsequent 
application of Respondents Nos. 1 and 
2 and make the order dated 7th 
April, 1970 quashing the proceeding. 
because that was tantamount to a re- 
view of its earlier order by the High 
Court, which was outside the juris- 
diction of the High Court to do. He 
relied on two decisions of the Pun- 
jab and Orissa High Courts in sup- 
port of his contention, namely, Hosh- 
iar Singh v. The State, AIR 1958 Punj 
312 and Namdeo Sindhi v. The State, 
AIR 1958 Orissa 20. But we fail io 
see how these decisions can be of any 
help to him in his contention. They 
deal with a situation where an at- 
tempt was made to persuade the High 
Court in exercise of its revisional 
jurisdiction to reopen an earlier order 
passed by it in appeal or in revision 
finally disposing of a criminal pro- 
ceeding and it was held that the High 
Court had no jurisdiction to revise 
its earlier order. because the power 
of revision could be exercised only 
against an order of a subordinate 
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court. Mr. Chatterjee also relied on a 
decision of this Court in U. J. S. Cho- 
pra v. State of Bombay, (1955) 2 SCR 
94 = (AIR 1955 SC 633) where M. H. 
Bhagwati, J., speaking on behalf of 
himself and Imam, J., observed that 
once a judgment has been pronoun- 
ced by the High Court either in exer- 
cise of its appellate or its revisional 
jurisdiction, no review or revision 
can be entertained against that judg- 
ment and there is no provision in the 
Criminal Procedure Code which would 
enable the High Court to review the 
same or to exercise revisional juris- 
diction over the same. These observa- 
tions were sought to be explained by 
Mr. Mukherjee on behalf of the first 
respondent by saying that they should 
not be read as laying down any gene- 
ral proposition excluding the appli- 
écability of Section 561A in respect of 
an order made by the High Court in 
exercise of its appellate or revisional 
jurisdiction even if the conditions at- 
tracting the applicability of that sec- 
tion were satisfied in respect of such 
order, because that was not the ques- 
tion before the Court in that case and 
the Court was not concerned to in- 
quire whether the High Court can in 
exercise of itsinherent power under 
S.561A reviewanearlier order made 
by itin exercise ofits appellate or revi- 
sional jurisdiction. The question as to 
the scope and ambit of the inherent 
power of the High Court under Sec- 
tion 561A vis-a-vis an earlier order 
made by it was, therefore. not con- 
cluded by this decision and the mat- 
ter was res integra so far as this 
Court is concerned. Mr. Mukherjee 
cited in support of this contention 
three decisions, namely, Raj Narain 
v. The State, AIR 1959 All 315 (FB), 
Lal Singh v. The State. AIR 1970 
Punj 32 and Ram Vallabh v. State of 
Bihar, AIR 1962 Pat 417. It is, how- 
ever, not necessary for us to examine 
the true effect of these observations 
as they have no application because 
the present case is not one where the 
High Court was invited to revise or 
review an earlier order made by it in 
exercise. of its revisional jurisdiction 


finally disposing of a criminal pro- 
ceeding. Here, the situation is wholly 
different. The earlier application 
which was rejected by the High 
Court was an application under Sec- 
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tion 561A of the Code of Criminal 
Procedure to quash the proceeding 
and the High Court rejected it on 
the ground that the evidence was yet 
to be led and it was not desirable to 
interfere with the proceeding at that 
stage. But, thereafter, the criminal 
case dragged on for a period of about 
one and half years without any pro- 
gress atallandit wasin these circum- 
stances that respondents Nos, 1 and 2 
were constrained to make a fresh ap- 
plication to the High Court under 
Section 561-A to quash the proceed- 
ing. It is difficult to see how in these 
circumstances it could ever be con- 
tended that what the High Court was 
being asked to do by making the sub- 
sequent application was to review or 
revise the order made by it on the 
earlier application. Section 561-A 
preserves the inherent power of the 
High Court to make such orders as 
it deems fit to prevent abuse of the 
process of the Court or to secure the 
ends of justice and the High Court 
must, therefore, exercise its inherent 
powers having regard to the situation 
prevailing at the particular point of 
time when its inherent jurisdiction is 
sought to be invoked. The High Court 
was in the circumstances entitled to 
entertain the subsequent application 
of Respondents Nos.1 and 2 and con- 
sider whether on the facts and cir- 
cumstances then obtaining the con- 
tinuance of the proceeding against the 
respondents constituted an abuse of 
the process of the Court or its quash- 
ing was necessary to secure the ends 
of justice. The facts and circumstan~ 
ces obtaining at the time of the sub- 
sequent application of respondents 
Nos. 1 and 2 were clearly different 
from what they were at the time of 
the earlier application of the first 
respondent because, despite the rejec- 
tion of the earlier application of the 
first respondent, the prosecution had 
failed to make any progress in the 
criminal case even though it was filed 
as far back as 1965 and the criminal 
case rested where it was for a period 
of over one and a half years. It was 
for this reason that, despite the ear- 


lier order dated 12th December, 1968, 
the High Court proceeded to consider 
the subsequent application of respon- 
dents Nos. 1 and 2 for the purpose of 
deciding whether it should exercise 
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its inherent jurisdiction under Sec- 
tion 561A. This the High Court was 
perfectly entitled to do and we do 
not see any jurisdictional infirmity 
in the order of the High Court. Even 
on the merits, we find that the order 
ef the High Court was justified as no 
prima facie case appears to have 
been made out against respondents 
Nos. 1 and 2. 


3. The appeal, therefore, fails 
and is dismissed. 


Appeal dismissed. 


AIR 1975 SUPREME COURT 1005 
A. N. RAY, C. J., K. K. MATHEW, 
A. ALAGIRISWAMI, P. K. 
GOSWAMI AND R. 5. SAR- 
KARIA, JJ. 

Fendan Naha, Petitioner v. State 
of West Bengal, Respondent. 

Writ Petn. No. 2053 of 1972, D/- 
3-5-1974. 

(A) Maintenance of Internal Secu- 
rity Act (1971), Ss. 3, 13—Order fix- 
ing maximum period of detention — 
Validity. 


In view of Sections 12 and 13 of 
the Act, the order of detention fixing 
maximum period of detention, cannot 
be said to be invalid on the ground 
that the Authority passing the order 
did not apply its mind. AIR 1974 SC 
613 Rel. on. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1974 SC 613 = 1974 Cri LJ 486 


4 
The Judgment of the Court was 
delivered by 


RAY, C. J.:— The petitioner in a 
writ. petition under Article 32 of the 
Constitution challenges the order of 
detention dated 15 March, 1973. 


2. The order is: “in exercise 
of the powers conferred by sub-sec- 
tion (1) read with sub-section (2) of 
Section 3 of the Maintenance of 
Internal Security Act “hereinafter 
referred to as the Act” directing the 
petitioner to be detained.” 

2 The petitioner challenges 
the order on the ground that it is the” 
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duty ofthe authority to fix the period 
of detention after carefully examin- 
ing the circumstances requiring de- 
tention. The petitioner submits that 
the authorities have bodily lifted the 
section fixing the maximum period of 
detention without applying their mind 
as to the period of detention. 


4. This Court in Fague Shaw 
v. State of West Bengal, AIR 1974 SC 
613 = (1974 Cri LJ 486) held that the 
maximum period mentioned in Sec- 
tion 13 of the Act as amended by Sec- 
tion 6 (d) of the Defence of India Act, 
1971 is a constitutionally valid provi- 
sion. 


5. That section states that the 
maximum period for which any per- 
son can be detained in pursuance of 
any detention which has been con- 
firmed under Section 12 shall be 12 
months from the date of detention or 
until the expiry of the Defence of 
India Act whichever is later. 


6. This Court construed Sec- 
tion 13 of the Act to be valid with 
reference to Article 22 (7) (b) of the 
Constitution. The maximum period 
under Article 22 (7) (b) can be fixed 
with reference to the duration of an 
emergency. The expiry of the Defence 
of India Act is dependent upon the 
revocation of emergency. The dura- 
tion of maximum period of detention 
with reference to an event like the 
cessation of the period of emergency 
is not indefinite. 


7. The order of detention in 
the present case does not suffer from 
any constitutional infirmity. The au- 
thorities have applied their mind. 
The authorities have detained for the 


maximum period mentioned in the 
statute. 
8. The petition is dismissed. 


Petition dismissed. 
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AIR 1975 SUPREME COURT 1006= 
1975 TAX. L. R. 1360 
(From Madras: 1971 Tax LR 1498) 


A. N. RAY, C. J., K. K. MATHEW 
AND A. ALAGIRISWAMI, JJ. 


Secretary to Government of Home 
Department, Tamil Nadu and others, 
Appellants v. Salem Dharmapuri 
Omnibus Association and others, Res- 
pondents. 


Civil Appeals Nos. 1405-1409 of 
1971, D/- 12-11-1974.. 


(A) Madras Motor Vehicles Taxa- 
tion Act (3 of 1931), Ss. 4 and 17 — 
G. 0. M. S. 923 Home D/- 19-4- 
1969 and G. O. M. S. 434 Home D/- 
27-2-1970 — Validity — Imposition of 
higher tax on contract carriages is 
legal. 1971, Tax LR 1498 (Mad), Re- 
versed — (Constitution of India, Arti- 
cles 14, 19 and 301). 


The higher tax imposed on con- 
tract carriages by G. O. M. S. 923 
Home, D/- 19-4-1969 and G. O. M.S. 434 
Home, D/- 27-2-1970 is compensatory 
in character and therefore, the Gov- 
ernment, in exercise of its delegated 
power, was competent to impose the 
Same without in any way, restricting 
- the freedom of trade, commerce or 
intercourse. Since the Government 
had the power to impose the tax, the 
purpose behind it, viz., to eliminate 
unhealthy competition from contract 
carriages was immaterial. The High 
Court was therefore wrong in striking 
down the two G. Os. on the ground 
that the levy was not an exercise of 
the power of taxation. AIR 1975 SC 
583, Followed; 1971 Tax LR 1498 
(Mad), Reversed. (Paras 2, 3, 4) 


Cases Referred: Chronological Paras 
AIR 1975 SC 583 2 


The Judgment of the Court was 
delivered by 


MATHEW, J.:-—- The only point 
in these appeals is whether the High 
Court was right in striking down the 
two G. Os., namely, G. O. M. S. 923 
Home dated 19-4-1969 and G. O. M. S. 
434 Home dated 27-2-1970 for the 
reason that the levy of tax under the 
G.. Os. was not an exercise of the 
power of taxation but was a measure 
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for eliminating competition of the 
permit-holders of contract carriages. 


o a We have already indicated 
In our judgment in G. K. Krishnan v. 
State of Tamil Nadu, (Reported in 
AIR 1975 SC 583) that if the govern- 
ment has power to impose the tax, 
the motive or the purpose with which 
that power has been exercised is quite 
immaterial. Section 17 gives power to 
the State Government to amend Sche- 
dule H or TI by rules. A draft of any 
rule has to be laid on the table of the 
Legislative Assembly and the rule 
shall not be made unless the Assembly 
approves the draft. Neither the draft 
of the rule approved by the Assembly 
nor the rule as framed by Govern- 
ment contained the purpose of impos- 
ing a higher tax on contract carriages. 
It was only when the rule was publi- 
shed that the purpose of imposing 
the tax viz., to eliminate the unheal- 
thy competition from contract carri- 
ages, was added. If the tax was other- 
wise legal, it would not become illegal 
merely because it was intended to be 
used also as an instrument to regu- 
late an activity within the power of 
the State. 


3. We have already held in 
our judgment referred to in the pre- 
ceding paragraph that the tax im- 
posed on contract carriages by noti- 
fication No. 2044 Home dated 20-9- 
1971 is compensatory in character 
and, therefore, the government, in 
the exercise of its delegated power 
was competent to impose the same 
without, in any way, restricting the 
freedom of trade, commerce and 
intercourse. If that be so, we see no 
reason to hold that the tax imposed 
by the two notifications in question is 
not compensatory in character and 
it was not contended 
fore the High Court or here. 


4. The High Court was clearly 
wrong in declaring that the tax im- 
posed by the two notifications was 
not an exercise of the power to tax. 
The judgment of the High Court in 
these appeals is set aside and the ap- 
peals allowed but, in the circumstan- 
ces, without any order as to costs. 

Appeals allowed. 
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K. K. MATHEW, V. R. KRISHNA 
IYER AND P. K. GOSWAMI, JJ. 

N. K. Papiah & Sons, Appellants 
v. The Excise Commissioner and 
another, Respondents. 

Civil Appeals Nos. 1883 to 1886 
of 1969, D/- 20-2-1975. 

(A) Karnataka Excise Act (21 of 
1966), Sections 23 and 16 (e) — Ware- 
house established or licensed under 
Section 16 (e) — It is a “warehouse” 
within meaning of Section 23 — Sale 
from Government Depot is liable to 
Excise Duty. 


An excise duty can be levied on 
a licensee in respect of the quantity 
of arrack purchased ky him from 
Government depots. Decision of Kar- 
nataka High Court Affirmed, 
(Para 8) 
Section 23 provides that excise 
duty shall be levied on the excisable 
article issued from a warehouse also. 
There is no reason to hold that a 
warehouse established or licensed 
under Section 16 (e) is not warehouse 
as meant in Section 23. (Para 8) 


(B) Karnataka Excise Act (21 of 
1966), Sections 22, 71 — Constitutiona- 
lity—Provision not invalid on ground 
of excessive delegation of legislative 
function — Constitution of India, Arti- 
cle 245. 


The power to fix the rate of ex- 
cise duty conferred on the govern- 
ment by Section 22 is valid. The 
dilution of parliamentary watch-dog- 
ging of delegated legislation may be 
deplored but, in the compulsions and 
complexities of modern life, cannot 
be helped. AIR 1965 SC 1107, AIR 
1958 SC 909, AIR 1966 SC 693, AIR 
1967 SC 1895, ATR 1968 SC 1232 and 
AIR 1972 SC 1168, Rel. on. Decision 
of Karnataka High Court Affirmed. 

(Para 24) 


From the mere fact that it is not 


certain whether the preamble of the. 


Act gives any guidance for fixing the 
rate of excise duty, it cannot be said 
that the legislature has no control 
over the delegate. The legislative con- 


*(W.P. Nos. 949, 955, 956 and 958 of 
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trol over delegated legislation may 
take many forms. (Para 11) 


Section 71 of the Act which provi- 
des for the rule-making power im- 
poses the necessary check upon the 
wide power given to the government 
to fix the rate. The requirement of 
laying of rules before the legislature 
is control over delegated legislation. 
The legislature may also retain its con- 
trol over its delegate by exercising its 
power of repeal. (1931) A.C. 494 and 
(1894) A.C. 347 and (1967) 1 A.C, 141 


(P.C.), Rel. on. (Paras 16, 18, 21 and 
22) 
(C) Karnataka Sales Tax Act (25 


of 1957), Section 19 — Constitutiona- 
lity — Provision not ultra vires —— 
(Constitution of India, Schedule 7, 
List II, Entry 54). 


Section 19 is not ultra vires the 
powers of the legislature. Decision of 
Karnataka H. C. Affirmed. 

(Para 27) 

The section is clear that the Gov- - 
ernment could collect the tax on the 
sale made by it as if it were a regis- 


tered dealer, notwithstanding any- 
thing contained in S. 2 or S. 5. The 
section itself creates a right in the 


State to recover and an obligation on 
the purchaser from the State to pay 
the amount. Any imposition of liabi- 
lity or obligation in respect of sale 
or purchase of goods will be covered 
by Entry 54 of List II of the Seventh 


Schedule of the Constitution. 


(Para 26) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1168 = (1972) 2 SCR 
141 = 1972 Tax LR 1861 15 


E 1968 SC 1232 = (1968) 3 SCR 
201 14 
AIR 1967 SC 1895 = (1967) 3 SCR 557 

14 
(1967) 1 AC 141 (PC) 22 


AIR 1966 SC 693 = 1966-1 SCR 950 


13 
AIR 1965 SC 1107 = (1965) 2 SCR 477 
12 
AIR 1958 SC 909 = 1959 SCR 427 12 
1931 AC 494 = 100 LJ KB 306 18 


1919 AC 935 = 88 LJ PC 142 22 
1894 AC 347 = 63 LJ PC 74 19 
(1878) 3 AC 889 (PC) 22 


and Vineet 
Appellants; 
(In C. A. 


M/s. K. Srinivasan 
Kumar, Advocates, for 
H. B. Datar, Sr. Advocate 
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No. 1885 of 1969). (Mr. M. Veerappa, 
Advocate, with him), for Respondents. 


Judgment of the Court was deli- 
vered by 

MATHEW, J.:— The appellant 
was an excise contractor. He secured 
the privilege of vending arrack in re- 
tail in certain taluks in the State of 
Karnataka for a period of 18 months 
beginning from 28-12-1967 and ending 
on 30-6-1969. He purchased arrack 
from the Government at a price of 17 
paise per litre and the Government 
collected besides the sale price of 
arrack, excise duty, health cess and 
education cess. The Government also 
collected sales tax on the sale price of 
arrack, on excise duty, on health 
cess and on education cess for the 
period from 28-12-1967 to 31-1-1968 
and made similar demands for the 
month of February. 1968 also. The 
appellant and other excise contractors 
filed writ petitions in the High Court 
of Karnataka challenging the validity 
of the levy and collection of excise 
duty, education cess, health cess and. 
sales tax. The High Court accepted 
some of the contentions of the appell- 
ant, granted him reliefs on that pasis 
but rejected the other prayers. The 
appellant has filed these appeals on 
the basis of certificates granted by the 
High Court against the order. 

2. The contentions raised by 
counsel for the appellant before this 
Court were: that no exise duty can be 
levied on a licensee in respect of the 
quantity of arrack purchased by him 
from Government depots, that the 
power to fix the rate of excise duty 
conferred under S. 22 of the Mysore 
Excise Act of 1965 on the Govern- 
ment was bad for the reason that it 
was an abdication by the State Legis- 
lature of its essential legislative fun- 
ction and that no sales tax could he 
levied on the price for sale of arrack 
since S. 19 of the Mysore Sales’ Tax 
Act, 1957 under which the tax was 
levied was beyond the legislative 
competence of the State legislature. 

3. Section 22 of the Mysore 
Excise Act, 1965 (hereinafter referred 
‘to as ‘the Act’) provides for levy of 
excise duty at such rate or rates as 
-the government may prescribe on 
excisable articles manufactured or 
produced in the State under any 
licence or permit granted under the 
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Act. Section 23 of the Act deals with 
the method of levying excise duties. 


4. The first contention of the 
appellant was that Sections 16, 22 
and 23 of the Act read with Mysore 
Excise (Distillery and Warehouse) 
Rules, 1967 and with Mysore Excise 
(Excise Duties) Rules, 1968, enables 
levy of excise duty only when arrack 
is issued from a distillery or ware- 
house. or other place of storage esta- 
blished or licensed under the Act and 
since the government depot from 
which he purchased arrack does not 
come under the above category, no 
excise duty can be levied. 

5. The High Court found that 
though Sections 22 and 23 of the Act 
and Rule 2 of the Mysore Excise (Ex- 
cise Duties) Rules, 1968, do not ex- 
pressly state that excise duty levied 
at the stage of issue of liquor from 
the government depot should be col- 
lected from the issuer or from the 
person to whom it is issued, it is obvi- 
ous that excise duty cannot be col- 
lected from the State Government 
which issues liquor from its depots 
and that the only person from whom 
it can ‘be collected is the licensee, 
to whom the State Government issues 
liquor from its depots. 


6. The material portion of 
section 16 of the Act provides that 
the Excise Commissioner may, with 
the previous sanction of the State 
Government, establish or license a 
warehouse wherein intoxicants may 
be deposited and kept without pay- 
ment of duty and that without the 
sanction of the State Government no 
intoxicant shall be removed from any 
distillery, brewery, warehouse or 
other place of storage established or 
licensed under the Act unless the 
duty, if any imposed under the Act 
has been paid or a bond has been 
executed for the payment thereof. 


Ts It is clear from the return 
filed before the High Court that the 
Government purchases arrack from 
in the 
warehouse established or licensed 
under Section 16 and that any remo- 
val of arrack after the purchase of 
the same will attract the liability to 
pay excise duty. “The appellant, how- 
ever, contended that it is only the Ex- 
cise Commissioner who is competent 
to establish or license a warehouse 
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wherein intoxicants may be deposited 
and kept under clause (e) of Sec. 16 
and therefore it is not a warehouse 
established or licenced by the State 
Government. 


8. We see no force in this 
contention. Section 23 provides that 
excise duty shall be levied on the 
excisable article issued from a ware- 
house also. We see no reason to think 
that a warehouse established or licen- 
sed under Section 16 (e} is not ware- 
house within the meaning of that ex- 
pression in Section 23. 


9. The second contention rais- 
ed by the appellant was that Sec. 22 
of the Act provides for delegation of 
_ the power to fix the rates of excise 
duty to the Government by making 
rules and since no guidance has been 
furnished to the government by the 
Act for fixing the rate there was 
abdication of essential legislative fun- 
ction by the legislature and therefore 
the section is bad. 

10. The High Court after re- 
ferring to the preamble of the Act 
said that it was the policy of the Act 
both to raise revenue end to discour- 
age consumption ofliquor by making 
the price of liquor suficiently high, 
and that that would serve as a gul- 
dance to fix the rates of excise duty, 
that the rates fixed will be such as 
would keep the balance between these 
somewhat conflicting objects so as to 
serve the purpose of each. The Court 
further said that if the rate of excise 
duty is too low, not only will the 
revenue from excise duties suffer but 
also there will be increase in the con- 
sumption of liquor; but if the rate of 
excise duty on liquor is too high, it 
is likely to encourage the production 
and consumption of illicit liquor and 
consequently the control and regula- 
tion of liquor as well as the revenue 
from excise duty may be affected ad- 
versely. The Court therefore held that 
the need to arrive at such rates of 
excise duty as will serve the twin ob- 
jects of the policy underlying the Act 
operates as guidance for determina- 
tion of the rates of excise duty. 


11. We are not certain whe- 
ther the preamble of the Act gives 


any guidance for fixing the rate of 


excise duty. But that does not mean 

that the legislature here has no con- 

trol over the delegate. The legislative 
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control over delegated legislation may 
take many forms. 


= I In Corporation of Calcutta 
v. Liberty Cinema, (1965) 2 SCR 477 
= (AIR 1965 SC 1107), the validity 
of Section 548 (2) of the Calcutta 
Municipal Act, 1951, which empower- 
ed the Corporation to levy fees "at 
such rates as may from time 
to time be fixed by the Corporation” 
was challenged on the ground of ex- 
cessive delegation as it provided no 
guidance for the fixation of the 
amount. The majority upheld the 
provision relying on the decision in 
Banarsi Das v. State of Madhya Pra- 
desh, 1959 SCR 427 = (AIR 1958 SC 
909) holding that the fixation of rates 
of tax not being an essential legisla- 
tive function, could be validly dele- 
gated to a non-legislative body, but 
observed that when it was left to such 
a body, the legislature must provide ° 
guidance for such fixation. The Court 
found the guidance in the monetary 
needs of the Corporation for carrying 
out the functions entrusted tō it under 
the Act. 


13. In Municipal Board, Hapur 
v. Raghuvendra Kripal, (1966) 1 SCR 
950 = (AIR 1966 SC 693) the validity 
of the U. P. Municipalities Act, 1916, 
was involved. The Act had empower- 
ed the municipalities to fix the rate 
of tax and after having enumerated 
the kinds of taxes to be levied, pres- 
cribed an elaborate procedure for 
such a levy and also provided for the 
sanction of the Government. Sec. 135 
(3) of the Act raised a conclusive pre- 
sumption that the procedure prescri- 
bed had been gone through on a cer- 
tain notification being issued by the 
Government in that regard. This pro- 
vision, it was contended, was ultra 
vires because there was an abdica- 
tion of essential legislative functions 
by the legislature with respect to the 
imposition of tax inasmuch as the 
State Government was given the 
power to condone the breaches of the 
Act and to set at naught the Act itself. 
This. it was contended, was an in- 
direct exempting or dispensing power. 
Hidayatullah, J. speaking for the ma- 
jority, said that regard being had to 
the democratic set up of the muni-- 
cipalities which need the proceeds of 
these taxes for their own administra- 
tion, it is proper to leave to these 
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municipalities the power to impose 
and collect these taxes. He further 
Said that apart from the fact that the 
Board was a representative body of 
the local population on whom the tax 
was levied, there were other safe- 
guards by way of checks and controls 
by Government which could veto the 
action of the Board in case it did not 
carry out the mandate of the legisla- 
ture. 


14. In Devi Dass Gopal Krish- 
nan v. State of Punjab, (1967) 3 SCR 
597 = (AIR 1967 SC 1895) the ques- 
tion was whether Section 5 of the East 
Punjab General Sales Tax Act, 1948, 
which empowered the State Govern- 
ment to fix sales taxat such rates as it 
thought fit wasbad. The Court struck 
down the Section on the ground that 
the legislature did not lay down any 
policy or guidance to the executive in 
the matter of fixation of rates. Subba 
Rao, C. J., speaking for the Court, 
pointed out that the needs of the 
State and the purposes of the Act 
would not provide sufficient guidance 
for the fixation of rates of tax. He 
pointed out the ‘danger inherent in 
the process of delegation: 

“An overburdened Legislature or 
one controlled by a powerful execu- 
tive may unduly overstep the limits of 
delegation. It may not lay down any 
policy at all; it may declare its policy 
in vague and general terms; it may 
not set down any standard for the 
guidance of the executive; it may con- 
fer an arbitrary power on the execu- 
tive to change or modify the policy 
laid down by it without reserving for 
itself any control over subordinate 
legislation. This self-effacement of 
legislative power in favour of another 
agency either in whole or in part is 
beyond the permissible limits of dele- 
gation.” 

In Municipal Corporation of Deihi V. 
Birla Cotton Spinning and Weaving 
Mills, (1968) 3 SCR 251 = (AIR 1968 
SC 1232). the main question was about 
the constitutionality of delegation of 
taxing powers to municipal corpora- 
tions The Delhi Municipal Corpora- 
tion Act (66 of 1957) by Section 113 
(2) had empowered the Corporation to 
levy certain optional taxes. Under 
Section 150. power was given to the 
Corporation to define the maximum 
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rate of tax to be levied. the classes of 
persons and the description of articles 
and property to be taxed, the systems 
of assessment to be adopted and the 
exemptions, if any, to be granted. The 
majority of the court held the delega- 
tion to be valid. Wanchoo. C. J. ob- 
served that there were sufficient guj- 
dance, checks and safeguards in the 
Act which prevented excessive dele- 
gation. The learned Chief Justice ob- 
served that statements in certain cases 
to the effect that the power to fix 
rates of taxes is not an essential legis- 
lative function were too broad and 
that “the nature of the body to which 
delegation is made is also a factor to 
be taken into consideration in deter- 
mining whether there is sufficient 
guidance in the matter of delegation.” 
According to the learned Chief Jus- 
tice. the fact that delegation was made 
to an elected body responsible to the 
people including those who paid 
taxes provided a great check on «the 
elected councillors imposing unrea- 
sonable rates of tax. He then said: 


“The guidance may take the form 
of providing maximum rates of tax 
up to which a local body may be 
given the discretion to make its choice 
or it may take the form of providing 
for consultation with the people of 
the local area and then fixing the 
rates after such consultation. It may 
also take the form of subjecting the 
rate to be fixed by the local body to 
the approval of Government which 
acts as a watch-dog on the actions of 
the local body in this matter on be- 
half of the legislature. There may be 
other ways in which guidance may be 
provided.” 


15. In Sita Ram Bishambhar 
Dayal v. State of U. P., (1972) 2 SCR 
141 = (AIR 1972 SC 1168) See. 3-D 
(1) of the U. P. Sales Tax Act. 1948, 
had provided for levying taxes at 
such rates as may be prescribed by 
the State Government not exceeding 
the maximum prescribed therein. 
Hegde, J., in speaking for the Court, 
observed: 


“However much one might dep- 
lore the ‘New Despotism’ of the exe- 
cutive. the very complexity of the 
modern society and the demand it 
makes on its Government have set in 
motion forces which have made it 
absolutely necessary for the Legisla- 


” 


- solution of either 
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tures to entrust more and more powers 
to the executive. Text book doctrines 
evolved in the 19th century have 
become out of date.” 


16. In this case, we think that 
Section 71 of the Act which provides 
for the rule-making power imposes 
the necessary check upon the wide 
power given to the government to fix 
the rate. Sub-section (4) of that sec- 
tion provides: 


“Every rule made under this sec- 
tion shall be laid as soon as may te 
after it is made, before each House 
of the State Legislature while it is in 
session for a total period of thirty 
days which may be comprised in one 
session or in two or more successive 
sessions and if before the expiry of 
the session in which it is so laid or 
the session immediately following, 
both Houses agree in making any 
modification in the Rule (it?) shall 
thereafter have effect only in such 
modified form or be oi no effect, as 
the case may be: so however that any 
such modification or annulment shall 
be without prejudice to the validity 
of anything previously done under 
that rule.” 


17. The appellant submitted 
that Section 71 (4) does not provide a 
guarantee for legislative control over 
delegated legislation. The argument 
was that the rules would come into 
force as soon as they are framed and 
that the power of the legislature to 
annul the rules subsequently cannot 
be regarded as sufficient control over 
delegated legislation. 


18. That laying cf rules be- 
fore the legislature is control over 
delegated legislation is implied in the 
speech of Lord Thankerton in the 
House of’ Lords in Minister of- Health 
v. The King, 1931 AC 494 (524) where 
he said: 


“In this case, as in similar cases 
that have come before the courts, 
Parliament has delegated its legisla- 


tive function to a Minister of the 
Crown, but in this case Parliament 


has retained no specific control over 
the exercise of the function by the 
Minister, such as a condition that the 
order should be laid before Parlia- 
ment and might be annulled by a re- 
House within a 
limited period.” 
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19. In Institute of Patent Agents 
v. Joseph Lockwood, (1894) AC 347, 
Lord Watson said: 


“The Legislature retained so far 
a check that it required that the re- 
gulations which they framed should 
be laid upon the table of both Housss; 
and of course these regulations could 
have been annulled by an unfavoura- 
able resolution upon a motion made 
in either House.” 


20. In Bernard Schwartz’s “An 
Introduction to American Adminis- 
trative Law” it is stated: 


“In Britain, Parliamentary con- 
trol over delegated legislation is exer- 
cised through the various forms of 
‘laying’ prescribed in enabling Acts. 
Through them, the legislature is en- 
abled at least in theory to exercise a 
continuing supervision over adminis- 
trative rules and regulations.” 


21. As Dean Landis pointed 
out, the English techniques for laving 
the rules before the Houses have seve- 
ral virtues. “For one thing, they bring 
the legislative into close and constant 
contact with the administrative’. See 
Landis. “The Administrative Process”, 
77 (1938). 


22. The legislature may also 
retain its control over its delegate by 
exercising its power of repeal. This 
was the basis on which the Privy 
Council in Cobb & Co. v. Kropp, (1967) 
1 AC 141 (PC) upheld the validity of 
delegation of the power to fix rates 
to the Commissioner of Transport in 
that case. The question there was 
whether the Queensland Legislature 


_had legislative authority under the 


impugned Actstoinvest the Commis- 
sioner for Transport with power to 
impose and levy licence and permit 
fees. It was not disputed before their 
Lordships that fees imposed are to be 
regarded as constituting taxation. 
Accordingly, it was contended that the 
Legislature had abdicated its exclusive 
power of levying taxation. The Privy 
Council held that Queensland Legis- 
lature was entitled to use any agent 
or machinery that it considered ap- 
propriate for carrying out the object 
and the purposes of the Acts and to 
use the Commissioner for Transport 
as its instrument to fix and recover 
the licence and permit fees, provided 
it preserved its own capacity intact 
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and retained, perfect control over him; 
that as it could at any time repeal the 
legislation and withdraw such autho- 
rity and discretion as, it had vested 
in him, it had not assigned. transferred 
or abrogated its sovereign power to 
levy taxes, nor had it renounced or 
abdicated its responsibilities in favour 
of a newly created legislative autho- 
rity and that, accordingly, the two 
Acts were valid. Lord Morris of Borth- 
y-Gest said: 

“What they (the legislature) erea- 
ted by the passing of the Transport 
Acts could not reasonably be deseri- 
bed as a new legislative power or 
separate legislative body armed with 
general legislative authority (see R.v. 
Burah, (1878)3 A.C. 889 (PC) ). Nor did 
the Queensland Legislature ‘create 
and endow with its own capacity 
a new legislative power not created 
by the Act to which it owes its own 
existence’ (see In re the Initiative and 
Referendum Act (1919) AC. 935 at 
p. 945).” 

23. The point to be emphasiz- 
ed—and this is rather crucial—is the 
statement of their Lordships that the 
legislature preserved its capacity in- 
tact and retained perfect control over 
the Commissioner for Transport inas- 
much as it could at any time repeal 
the legislation 
authority and discretion it had vested 
in him, and, therefore, the legislature 
did not abdicate its. functions. 

24. We. therefore. think that 
the power to fix the rate of excise 
duty conferred on the Government by 
Section 22 of the Act is valid. The 
dilution of Parliamentary watch-dog- 
ging of delegated legislation may be 
deplored but, in the compulsions and 
jcomplexities of modern life, cannot 
be helped. 


25. The last contention raised 
by the appellant was that Section 19 
of the Karnataka Sales Tax Act. 1957 
is invalid as it purports to levy sales 
tax upon the sale of arrack made by 
the Government to licensees. The ap- 
pellant submitted that the definition 
of ‘dealer’ in Section 2 of that Act 
excludes the Government of Mysore 
and that by virtue of the provisions 
in Section 5 (3) of that Act, no tax 
could be levied on the sale of arrack 
by Government to the appellant. We 
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see no merit in this contention. Sec- 
tion 19 of the Act reads: 

“19. State Government entitled 
to collect tax as registered dealers.— 
Notwithstanding anything contain- 
ed in this Act the Government of 
Mysore shall, in respect of any sale 
of goods effected by them, be entitled 
to collect by way of tax any amount 
which a registered dealer effecting 
such sale would have been entitled to 
collect: by way of tax under this Act.” 

26. This section makes it clear 
that notwithstanding anything con- 
tained in that Act. the Government 
shall in respect of any sale of goods 
effected by it be entitled to collect 
by way of tax any amount which a- 
registered dealer effecting such sale 
would have been entitled to collect 
by way of tax under the Act. The 
section is clear that the Government 
could collect the tax on the sale made 
by it as if it were a registered dea- 
ler, notwithstanding anything con- 
tained in Section 2 or Section 5. The 
section itself creates a right in the 
State to recover ‘and an obligation on 
the purchaser from the State to pay 
the amount. Any imposition of liabi- 
lity or obligation in respect of sale or 
purchase of goods will be covered by 
Entry 54 of List II of the Seventh 


' Schedule of the Constitution. 


27. We do not think that Sec- 
tion 19 is ultra vires the powers of 
the legislature. 

28. We therefore dismiss the 
appeals but make no order as to costs. 

Appeals dismissed. 
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Dhoom Singh, Appellant v. Pra- 
kash Chandra Sethi and others, Res- 
pondents. 

Civil Appeal No. 
D/- 20-2-1975. 

(A) Representation of the People 
Act (1951), Ss. 116-A, 86 (1), 98 (a) — 
Order dismissing election petition 


*(Ele. Petn. No. 13 of 1972, D/- 23-1- 
1973 — Madh Pra.) 
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under S. 86 (1) — Appeal therefrom 
under Section 116-A — Appeal con- 
verted into one under Art. 136 of Con- 
stitution — Appellant neither party 
to election petition nor allowed inter- 
vention — Maintainability of appeal. 
(Constitution of India, Art. 136). 


Where in appeal to Supreme 
Court under Section 116-A against 
order of High Court dismissing elec- 
tion petition under Section 86 (1) for 
non-compliance with the requirement 
of Sec. 81 (3), it was found that the 
appellant was neither a party to the 
election petition nor High Court al- 
lowed him to intervene, the appeal 
being allowed to be converted into one 
under Article 136 of Constitution, the 
appellant in such an appeal could not 
challenge the High Courts order 
under Section 86 (1) although in view 
of Expln. to Section 86 (1) that order 
could be deemed to be one under Sec- 
tion 98 (a); but the appellant could 
challenge the High Court’s refusal to 
allow him to intervene. 

(Paras 5, 6) 


(B) Representation of the People 
Act (1951), Sections 81 (3), 109 — Elec- 
tion petition — Non-compliance with 
requirement of Section 81 (3) — No 
withdrawal of election petition under 
Section 109. 


Where in election petition there 
was non-compliance with require- 
ment of Section 81 (3) since copies of 
petition were not attested to be true 
copies and not signed by the election 
petitioner, such an action of the elec- 
tion petitioner, even assuming it to 
be collusive or fraudulent, could not 
be said to have the effect of with- 
drawing his election petition. Election 
Petn. No. 13 of 1972 D/- 23-1-1973 
(Madh Pra) Affirmed. (Para 8) 


(C) Interpretation. of Statutes — 
Rule of construction. 


A statute, even more than a con- 
tract must be construed, ut res magis 
valeat quam pereat, so that the inten~ 
tions of the legislature may not be 
treated as vain or left to operate in 
the air. A statute may not be ex- 
tended to meet a case for which pro- 
vision has clearly and undoubtedly 
not been made. (Para 9) 


(D) Representation of the People 
‘Act (1951), Ss. 81, 82, 117 — Dis- 
missal of election petition under — 


Dhoom Singh v. P. C. Sethi 


[Pr. 1} S. C. 1013 


Question of intervention by another 
person does not arise. 


High Court is enjoined to dismiss 
an election petition which does not 
comply. with the provisions of S. 81 
or Section 82 or Section 117. In the 
true cases of non-compliance with 
the said provisions of law a question 
of intervention by another person 
may not arise. But where as a result 
of the fraud or collusion between the 
election petitioner and the returned 
candidate the High Court is fraudu- 
lently misled to act under Section 86 
(1), even in such a situation there is 
no provision in the Act under which 
the High Court can permit a person, 
an elector to intervene in the matter 
or to substantiate his allegations of 
fraud or collusion between the elec- 
tion petitioner and the returned can- 
didate. If there be any necessity of 
avoiding any such situation it is for 
the legislature to intervene and make 
clear and express provision of law for 
the purpose. AIR 1969 SC 1024, Ex- 
plained; AIR 1970 All 1 (FB) and AIR 
1968 Punj 152 (FB) Referred to. Ele. 
Petn. No. 13 of 1972 D/- 23-1-1973 
(Madh Pra) Affirmed. (Para 10) 


Cases Referred: Chronological Paras 
AIR 1970 All 1 = 1969 All LJ 87 oo 
AIR 1969 SC 1024 = (1969) 3 Sch 

417 11 


AIR 1968 Puni 152 = 
Punj 830 (FSB) 


Mr. S. V. Gupte, Sr. Advocate 
(M/s. S. S. Khanduja and R. C. Agar- 


ILR (1967) 2 
12 


wala, Advocates with him), for Ap- 
pellant. Mr. Ram Punjwani, Advo- 
cate, and M/s. C.S.S. Rao, D.N 


Mishra, J. B. Dadachanji and O. C. 
Mathur, Advocates of M/s. J. B. Da-' 
dachanji and Co., for Respondent No. 
1. Respondent No. 3 in person. 


Judgment of the Court was deli- 
vered by 


UNTWALIA, J.:— Respondent no. 1 
in this appeal was elected a member 
of the Madhya Pradesh State Legisla- 
tive Assembly from the Ujjain North 
Assembly Constituency. The third res- 
pondent filed an election petition on 
25-4-1972 in the Madhya Pradesh 
High Court for declaring the election 
of the first respondent void. After 
service of the notice of the election 
petition along with the enclosures 
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thereto, respondent no. 1 made an 
application on 28-11-1972 to the High 
Court raising an objection that out 
ef the copies of the election petition, 
list of Annexures, Annexures and 
Affidavits served on him, only the 
Annexures were signed by respondent 
no. 3 and the rest were not signed by 
him. Respondent no. 1 submitted to 


the Court that there was non-compli- ` 


ance with the requirement of sub- 
section (3) of Section 81 of the Repre- 
sentation of the People Act, 1951 — 
(hereinafter called the Act) and hence 
the election petition was liable to be 
dismissed under Section 86 (1). A 
learned single Judge of the High 
Court to whom the election petition 
had been transferred for disposal 
heard the matter on several dates 
along with some other miscellaneous 
petitions filed in the case. Time was 
granted to learned counsel for respon- 
dent no. 3 to resist the prayer of res- 
pondent no. 1 for dismissal of the 
election petition. Eventually learned 
eounsel for respondent no. 3 with- 
drew from the case and the said res- 
pondent presented his case in person 
to the Court. Several persons in the 
meantime intervened to say that res- 
pondent no. 3 had colluded with res- 
pondent no. 1, as a matter of fact 
there was no non-compliance with 
the requirement of Section 81 (3) of 
the Act, and therefore, the election 
petition could not be dismissed under 
section 86. They asked the Court to 
allow them to intervene. Prayer of 
one such person was refused by the 
High Court on 12-1-1973. Finally when 
the order on the objection of respon- 
dent no. 1 was going to be made on 
23-1-1973, the appellant came for- 
ward to make an application for in- 
tervention. He stated that respondent 
no. 3 in collusion with respondent 
no. 1 had admitted that the copies of 
the petition were not attested to be 
true copies and were not signed by 
him, on enquiries he had come to 
know that all the copies of the peti- 
tion and the annexures were duly at- 
tested to be true copies of the peti- 
tions and were signed by respondent 
no. 3, it was not in the interest of jus- 
tice to dismiss the election petition as 
a result of the false and collusive 
stand of respondents 3 and 1. The 
appellant offered to substantiate his 
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allegations and prayed for a we2k’s 
time to do the same. In the meantime 
passing of the order on the petition of 
respondent no. 1 was asked to be de- 
ferred. 


2. The High Court asked the 
appellant’s counsel who was none else- 
than the counsel of respondent no. 3 
and who had withdrawn from repre- 
senting him, to show under what pro- 
vision of the Act or any other law an 
elector of the Constituency as the ap- 
pellant was, had a right to intervene 
in the case. Since the appellant’s Advo- 
cate was unable to show it the prayer 
of the appellant was rejected by an 
order passed on 23-1-1973. Later on 
the same date by a reasoned and long 
order the objection of respondent 
no. 1 was allowed on the basis of the 
copies of the various papers as they 
were before the Court. It was held 
that there was non-compliance with 


‘the requirement of section 81 (3) of 


the Act and hence the election peti- 
tion was dismissed by the separate 
order passed on 23-1-1973. 


3. The appellant presented an 
appeal to this Court under Sec. 116A 
of the Act along with a petition to 
permit him to file the appeal. In the 
alternative a prayer was made to 
treat the petition of appeal as a peti- 
tion under Article 136 of the Consti- 
tution of India for seeking special 
leave of this Court, to file an appeal 
from the order refusing the appel- 
lant’s prayer made in his petition 
dated 23-1-1973. A Bench of this Court 
upon hearing counsel for the appel- 
lant and respondent no. 1 permitted 
the converting of the appeal of the 
appellant into a special leave petition 
and granted special leave by its order 
dated 11-10-1973. It also directed the 


consideration of the question at the 
time of the hearing of the appeal 


whether an appeal would lie to this 
Court in the circumstances of the 
case. i 


4. Mr. Ram Panjwani, learned 
counsel for respondent no. 1 pointed 
out that special leave was granted on 
a limited question and at the ‘outset 
it had to be decided whether the ap- 
pellant’s appeal is competent. Mr. 
S. V. Gupte, learned counsel for the 
appellant submitted that in this very 
appeal it had to be decided whether 
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the appellant had a locus standi to 
prefer an appeal to this Court under 
section 116A of the Act from the order 
of the High Court dismissing the elec- 
tion petition of respondent no. 3 under 
Section 86, Inany view of the matter, 
counsel further submitted the present 
appeal was competent from the order 
of the High Court rejecting the appel- 
lants prayer made in his petition 
dated 23-1-1973. 


5. Although in view of the ex- 
planation appended to sub-section (1) 
of Section 86 of the Act an order of 
the High Court dismissing the elec- 
' tion petition under the said sub-sec- 
tion is to be deemed to be an order 
made under clause (a) of Section 98 
and hence appealable under Sec. 1164, 
learned counsel for the appellant 
found it difficult to satisfy us that 
the scope of this appecl was to find 
out whether the appellant was a per- 
son who had a right to file such an 
appeal or in any event he had such 
right. The appellant was not a party 
tothe election petition nor was he al- 
lowed the intervention by the High 
Court. In this appeal, therefore, there 
is no question of permitting the ap- 
pellant to challenge the order of the 
High Court made under section 86 of 
the Act on merits. 


6. There is, however, no doubt 
that in this appeal it is open to the 
appellant to assail the order made by 
the High Court on his petition filed 
on 23-1-1973. To do so it was argued 
for the appellant: 


(1) That in substance and effect 
the action of the third respondent was 
tantamount to withdrawal of his elec- 
tion petition and in that view of the 
matter the procedure prescribed in 
Sections 109 and 110 of the Act ought 
to have been followed and given ef- 
fect to. 


(2) That in any view of the mat- 


ter respondent no. 3 should not have 
been permitted to walk out of the 
field without an investigation of the 
facts alleged by the appellant, which 
if found true, would have shown that 
there was no non-compliance with the 
requirement of the law and the elec- 
tion petition was not liable to be dis- 
missed under Section 86. 

. (3) In an election dispute the 
whole Constituency is interested and 
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any elector of that Constituency from 
which a candidate had been returned 
and whose election has been chal- 
lenged can intervene in the matter. 


q. We do not think that any 
of the points urged on behalf of the 
appellant is fit to succeed. 


8. Chapter II of the Act con- 
taining Sections 80 to 84 deals with 
presentation of election petitions. 
Chapter Ill starting from Section 86 
is headed “Trial of Election Petitions”. 
Then comes Chapter IV incorporating 
Sections 109 to 116 providing for the 
procedure to be followed in case of 
withdrawal and abatement of election 
petitions. Under sub-section (1) of 
Section 109 an election petition may 
be withdrawn only by leave of the 
High Court. When such an application 
is made notice is to be given not only 
to the parties to the election petition 
but it is to be published in the official 
gazette also. Sub-section (2) of Sec- 
tion 110 enjoins upon the High Court 
not to allow the withdrawal applica- 
tion if it has been induced by any 
bargain or consideration which ought 
not to be allowed. If the withdrawal 
application is granted then Section 
110 (3)(c) permits a person who might 
himself have been a petitioner in the 
election petition to apply to be sub- 
stituted as petitioner in place of the 
party withdrawing within 14 days of 
the date of the publication of the 
notice in the official gazette. Similar- 
ly on the abatement of an election 
petition on the death of the peti- 
tioner or_peittioners as the case may 
be any person who might himself 
have been petitioner can apply to be 
substituted under sub-section (3) of 
Section 112. It is difficult to accept 
the contention put forward on behalf 
of the appellant that in substance and 
in effect the action of respondent 
no. 3, even assuming it was collusive 
or fraudulent. had the effect of with- 
drawing of his election petition by 
him, It may also be added that there 
was no such stand taken by the ap- 
pellant in his petition filed in the 
High Court on 23-1-1973. None of the 
provisions relating to withdrawal of 
election petition was attracted in this 
case. 


9. The Legislature in its wis- 


dom has chosen to make speciel pro- 
visions for the continuance of the 
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election petition only in case of its 
withdrawal or abatement. It has yet 
not thought it fit to make any provi- 
sion in.the Act permitting interven- 
tion of an elector of the Constituency 
in all contingencies of failures of the 
election petition either due to the 
collusion or fraud of the original 
election petitioner or otherwise. It is 
not necessary for this Court to ex- 
press any opinion as to whether the 
omission to do so is deliberate or in- 
advertent. It may be a case of casus 
omissus. It is a well-known rule of 
construction of statutes that “A sta- 
tute, even more than a contract, must 
be construed. ut res magis valeat 
quam pereat, so that the intentions of 
the legislature may not be treated as 
vain or left to operate in the air.” A 
second conseauence of this rule is 
that “a statute may not be extended 
to meet a case for which provision 
has clearly and undoubtedly not been 
made”’— See pages 69 and 70 of 
Craies on Statute Law — 6th edition. 


10. It seems plain that the 
High Court is enjoined to dismiss an 
election petition which does not com- 
piy with the provisions of Section 81 
or Section 82 or Section 117 of the 
Act. In the true cases of non-com- 
pliance with the said provisions of 
law a question of intervention by 
another person may not arise. But 
there may be a case, as the instant 
one was alleged to be (we are express- 
ing no opinion of ours in this regard 
even by any implication whether this 
was so or not), whereas a result of 
the fraud or collusion between the 
election petitioner and the returned 
candidate the High Court is fraudu- 
lently misled to act under Sec- 


tion 86 (1). Even in such a si- 
tuation we find no provision in 
the Act under which the High 


Court could permit a person like the 
appellant to intervene in the matter 
or to substantiate his allegations of 
fraud or collusion between the elec- 
tion petitioner and the returned can- 
didate. It is difficult to press into 
service the general principles of law 
governing an election petition as was 
sought to be done on behalf of the ap- 
pellant for his intervention in the 
matter. If there be any necessity of 
avoiding any such situation as the 
present one was said to be it is for 
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the legislature to intervene and make 
clear and express provision of law 
for the purpose. 


O Hu Mr. Gupte in support of 
his argument placed reliance upon a 
passage which occurs at page 421 in 
the judgment of this Court in Sheo- 
dan Singh v. Mohan Lal Gautam, 
(1969) 3 SCR 417 = (AIR 1989 SC 
1024), and which is to the following 
effect : 


“From the above provisions it is 
seen that in an election petition, the 
contest is really between the Consti- 
tuency on the one side and the per- 
son or persons complained of on the 
other. Once the machinery of the 
Act is moved by a candidate or an 
elector, the carriage of the case does 
not entirely rest with the petitioner. 
The reason for the elaborate provi- 
sions noticed by us earlier is to en- 
sure to the extent possible that the 
persons who offend the election law 
are not allowed to avoid the conse- 
quences of their misdeeds.” 


But the said observations cannot and 
were not meant to travel beyond the 
realm of the contingencies of with- 
drawal and abatement of an election 
petition. 


12. In Duryodhan v. Sitaram. 
AIR 1970 All 1 (FB) one of the learn- 
ed Judges constituting the Full Bench 
in his separate judgment pointed out 
at page 14 of a similar contingency 
arising in the case of dismissal of an 
election petition for default of ap- 
pearance of the election petitioner. 
The argument that in such a situation 
“the intention of the legislature that 
a petition should not fail by reason 
of any bargain or collusion between 
the election petitioner and the suc- 
cessful candidate would be frustra- 
ted” was repelled on the ground: 
“There is undoubtedly a lacuna in the 


-Act, because it makes provision when 


an election petitioner is allowed to 
withdraw, but makes no such provi- 
sion if he just refuses to prosecute it. 
But that reason would not, as pointed 
outby Grover, J.in J ugal Kishore’s 
case AIR 1968 Punj 152 (F.B.) (Supra) 
be a sufficient reasonto construe the 
provisions beyond the purview of their 
language.” This is another type of 
contingency, where if thought neces- 
sary, it is for the Legislature to inter- 
vene, The Court is helpless, 


| 
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13. In our judgment, there- 
fore, none of the contentions raised on 
behalf of the appellant is fit to be 
accepted as sound. The appeal fails 
and is dismissed. But in the circum- 
stances we shall make no order as to 
costs. 


Appeal dismissed. 
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KARIA AND A. C. GUPTA, JJ. 


Union of India and others, Ap- 
pellants v. R. Dalmia, Respondent. 

Civil Appeals Nos. 1107-1112 (NĪ), 
of 1970, D/- 27-2-1975. 

(A) Central Board of Direct Taxes 
(Regulation of Transaction of Busi- 
ness) Rules (1964), R. 4 — Distribu- 
tion of business — Previous approval 
of the Central Government — Formal 
order if necessary — ILR (1970) .2 
Delhi 85 Reversed. 


The distribution of work by the 
Chairman of the Board cannot be 
equated with legislation. The alloca- 
tion of business and the approval are 
matters of internal arrangement not 
affecting anyone’s rights. Rule 4 does 
not prescribe any special or particular 
manner in which the approval is to 
be recorded. The approval given at 
that stage does not touch the rights 
of the assessees. The fact that appro- 
val was given must of course be pro- 
ved and, if that has been done no 
question of publication of the order 
of allocation and the approval accord- 
ed to it by the Central Government 
can arise. The approval .need not be 
formally expressed in the shape of an 
order. AIR 1973 SC 563 Dist. ILR 
(1970) 2 Delhi 85 Reversed. 

l (Para 7) 

Cases Referred: Chronological Paras 
AIR 1973 SC 563 = (1973) 1 SCC 480 
7 

Mr. S. T. Desai, Sr. Advocate, 
(M/s. T. A. Ramachandran and S. P. 
Nayar, Advocates with him), for Ap- 
pellants. Dr. L. M. Singhvi. Sr. Advo- 
cate (Mr Bishambar Lal, Advocate, 
with him), for Respondent. 
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The Judgment of the Court was 
delivered by 


GUPTA, J.:— These six appeals 
by certificates granted by the High 
Court of Delhi arise out of six . writ 
petitions filed by the respondent be- 
fore us challenging the validity of 
six notices dated September 7. 1965 
issued under Section 148 of the 
Income-Tax Act, 1961 (hereinafter re- 
ferred to as the Act). The notices re- 
late to the assessment years 1949-50, 
1950-51 and 1951-52, the correspond- 
ing accounting years ending on the 
30th September of 1948, 1949 and 
1950 respectively. Three of the noti- 
ces were issued to the petitioner in 
his individual capacity and the other 
three were served on him as a mem- 
ber of an association of persons. The 
Petitioner had been assessed as an 
individual- for the aforesaid assess- 
ment years in accordance with the 
provisions of the Indian Income-Tax 
Act, 1922. Thereafter a Commission 
known as Vivian Bose Commission 
was appointed to enquire into the af- 
fairs of various companies with which 
the appellant was alleged to have 
been associated, On the facts disclosed 
in the report of enquiry, the Income- 
tax Officer, Special Investigation Cir- 
cle A, New Delhi, issued the afore- 
said two sets of notices to the peti- 
tioner under Section 148 of the Act. 
The notices informed the petitioner 
that these were issued “after obtain- 
ing the necessary satisfaction of the 
Central Board of Direct Taxes, New 
Delhi”. This claim was questioned 
by the petitioner in the High Court 
and one of the grounds on which the 
validity of the notices was challenged 
was that sanction of the Central 
Board of Direct Taxes had not been 
taken before the notices were issued 
as required by Section 151 of the Act. 
The High Court accepting this con- 
tention quashed all the six notices ser- 
ved on the petitioner and by issuing a 
writ of prohibition restrained the ap- 
pellants, the Union of India. the Cen- 
tral Board of Direct Taxes, New Delhi 
and the Income-tax Officer, Special 
Investigation Circle A, New Delhi, 
from taking any action upon these 
notices. As the writ petitions succeed- 
ed on this ground, the High Court did 
not consider the other objections to 
the notices raised in the petitions. 
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The propriety of that decision is in 
question in these appeals. 


2. The relevant part of S. 151 
of the Act reads as follows: 


“151. Sanction for issue of notice. 
=) No notice shall þe issued under 
Section 148 after the expiry of eight 
years from the end of the relevant 
assessment year, unless the Board is 
satisfied on the reasons recorded by 
the Income-tax Officer that it is a fit 
case for the issue of such notice. 

(2) X x x x x” 

Section 4 (1) of the Central Boards of 
Revenue Act. 1963 provides: 


“The Central Government may 
make rules for the purposes of regu- 
lating the transaction of business by 
each Board and every order made or 
act done in accordance with such 
rules shall be deemed to be the order 
or act, as the case may be, of the 
Board.” 


"Board” as defined in Section 2 of 
this Act means the Central Board of 
Direct Taxes or the Central Board of 
Excise and Customs. Rule 4 of the 
Central Board of Direct Taxes ( Regu- 
lation of Transaction of Business) 
Rules, 1964 is in these terms: 

“The ‘Chairman may, by an order 
made with the previous approval of 
the Central Government, distribute 
the business of the Board among him- 
self and the other Members and spe- 
cify the cases or class of cases which 
shall be considered jointly by the 
Board.” 


What happened in this case was that 
the Income-tax Officer put up the 
case of the respondent to the Central 
Board of Direct Taxes by a compre- 
hensive note prepared by him and 
Shri S. A. L. Narayana Row, the only 
Member of the Board besides the 
Chairman. on being satisfied on the 
reasons recorded by the Income-tax 
Officer that for each of the assess- 
ment years in both capacities of the 
respondent a fit case had been made 
out for the issue of a notice under 
Section 148 of the Act. the impugned 
notices were issued to the respondent. 
In support of his case that sanction 
of the Board had not been obtained 
the respondent relied on the Office 
Order dated January 1, 1964 annexed 
to the affidavit of Shri P. G. Gandhi, 
Under Secretary, Central Board of 
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Direct Taxes, filed in answer to the 
writ petitions, which sets out the: dis- 
tribution of work between the Chair- . 
man and the Member of the Central 
Board of: Direct Taxes. In this docu- 
ment, entry No. 7 in the list of work 
allotted to the Chairman reads: “all 
assessment work of Income-tax’. It 
was contended that Shri Narayana 
Row had therefore no authority to 
deal with cases for reopening of 
assessments and as such the impugn- 
ed notices issued upon his satisfaction 
were invalid. In paragraph 5 of the 
affidavit of Shri P. G. Gandhi. it is 
admitted that “all assessment work of 
income-tax’”’ had been assigned to the 
Chairman under office order dated 
January 1, 1964 which included mat- 
ters relating to the reopening of as- 
sessments under Section 34 of the 
Income-tax Act, 1922 or under Sec- 
tion 147 of the Income-tax Act, 1961, 
but the paragraph adds that 

“later with the approval of the 
Central Government this item of work 
was assigned to the Member of the 
Board Shri 5. A. L. Narayana Row who 
in this case accorded the sanction.” 


3. An affidavit affirmed by 


Shri J. P. Singh who at the 
relevant time was the Chairman 
of the Central Board of Direct 


Taxes and ex-officio Additional Se- 
cretary to the Government of India 
in the Ministry of Finance, was also 
filed on behalf of the appellants. 
Paragraphs 3 to 7 of Shri Singh’s affi- 
davit state how Shri Narayana Row 
came to deal with the cases relating 
to the reopening of assessments. These 
paragraphs read as follows: 

“3. That on 30-3-64 I suggested 
to Shri S. A. L. Narayana Row, the 
then Member of the Central Board of 
Direct Taxes that he should take up 
the work of according sanction of the 
Board under Section 151 (1) for re- 
opening of assessments under S. 147 
of the Income-tax Act, 1961 to which 
he consented. 

4. Rule 4 of the Central Board of 
Direct Taxes (Regulation of Transac- 
tion of Business) Rules, 1964 envisa- 
ged that Chairman may by an order 
made with the previous approval of 
the Central Government distribute 
the business of the Board among him- 
self and the other members. The ap- 
proval regarding the transfer of work 
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relating to sanction under S. 151 (1) 
of Income-tax Act from the Chair- 
man to the Member Central Board of 
Direct Taxes was accordingly refer- 


_ redtoby me to the Secretary, Minis- 


try of Finance (Department of Reve- 
nue & Expenditure) on 9-6-1964. 


5. That on 18-6-64. I personally 
discussed the proposal regarding tra- 
nsfer of work from myself to the 
Member, Central Board of Direct 
Taxes with Shri V. T. Dehejia, the 
then Secretary of the Government of 
India, Ministry of Finance (Depart- 
ment of Revenue & Expenditure). 

6. That Shri V. T. Dehejia, the 
then Secretary to the Government of 
India, Ministry of Finance (Depart- 
ment of Revenue & Expenditure) ap- 
proved the said proposal to which ef- 
fect a note was made by me on 18-6- 
64. l 

7. That pursuant to the duty as- 
signed to him under Rule 4 of the 
Central Board of Direct Taxes (Re- 
gulation of Transaction of Business) 
Rules 1964, Shri S. A. L. Narayana 
Row, Member, Central Board of 
Direct Taxes gave sanction for the 
reopening of the assessments under 
Section 147 of the Income-tax Act, 
1961 in the aforesaid’ case on 11-8- 
1965.” i 

4, The High Court observed 
that on a reading of the affidavit af- 
firmed by Shri J. P. Singh. 

tit- would appear that the work 

which had till then been done by the 
Chairman was to be transferred to the 
Member and approval of the Secre- 
tary to the Government of India was 
obtained for this transfer or alloca- 
tion of work”. . 
The High Court however found that 
the averments in the affidavit were 
‘not in line” with the office notes in 
the relevant file which appears to 
have been made available to the learn- 
ed Judges of the High Court who 
heard these writ petitions. We have 
also looked into the copies of these 
office-notes which are on record. It 
appears that on March 13, 1964 Shri 
J. P. Singh, Chairman of the Board, 
recorded the following note: 

“M (I & ED) may also consider 
whether he could take up the cases 
for sanction of reopening of assess- 
ments (old Section 34).” 
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This was obviously a note for consi- 
deration of the other Member of the 
Board who, on the next day, record- 
ed his consent to this proposal in the 
following words: 


“I will take up cases of reopen- 
ing of assessment also.” 
Below the sentence conveying Shri 
Row’s assent to the proposal, the 
Chairman wrote “Thanks”. -The mat- 
ter however did not rest there. On 
May 14, 1964 the following note was 
put up by Shri B. B. Ghosh, Under 
Secretary: 


“Rule 4 of the Central Board of 
Direct Taxes (Regulation of Transac- 
tion of Business) Rules, 1964 envisages 
that Chairman may by an order made 
with the previous approval of the 
Central Government distribute the 
business of the Board among himself 
and the other Members. Accordingly, 
the Office Order already issued in 
the matter will require amendment. 
Draft D. D. is submitted for consi- 
deration. We may also inform the 
Heads of Departments” under the 
Board about the decision. Draft letter 
is submitted for approval.” 


5. The last relevant note on 
this subject reads: 


“Discussed with Secy. (R&E). It 
is just a minor internal arrangement. 
No formal order is necessary.” 

This is signed by Shri J. P. Singh 
and bears the date 18-6-64. 

6. The High Court held that 

as no formal order was passed 


“changing the allocation with the 
previous approval of the Central 
Government, the sanction as granted 
by Shri S. A. L. Narayana Row is 
without jurisdiction and authority”. 
It is not quite clear whether the High ' 


Court was not satisfied that Shri J.P. 


Singh’s proposal for a change in the 
allocation of work was at all appro- 
ved by the Government or that in 
the absence of a formal order to that 
effect the approval was of no conse- 
quence. The High Court does not ap- 
pear to have taken any note of the 
affidavit of Shri P. G. Gandhi in para- 
graph 5 in which itisstatedthat all 
assessment work of Income-tax was 
assigned to Shri Narayana Row with 
the approval of the Central Govern- 
ment. From the affidavit of Shri J. P. 
Singh, the then Chairman of the Cen- 
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tral Board of Direct Taxes, part of 
which we have extracted above, it 
appears that Shri Singh had referred 
to the Secretary, Ministry of Finance 
(Department of Revenue and Expen- 
diture) the proposal for transfer of 
work relating to sanction under Sec- 
tion 151 (1) of the Act from the Chair- 
man to the Member of the Board, 
that Shri, Singh personally discussed 
the matter with Shri V. T. Dehejia 
who was then the Secretary, Minis- 
try of Finance, andthat Shri Dehejia 
approved the proposal. Shri J. P. 
Singh’s affidavit adds that the note 
he made in the office file on June 18, 
1964 — “Discussed with Secy. (R & 
E). It is just a minor internal arrange- 
ment. No formal order is necessary.” 
—- refers to these facts. In the face 
of the statements appearing in the 
affidavits of Shri J. P. Singh and Shri 
P. G. Gandhi that the work relating 
to the reopening of assessments was 
assigned to Shri Row with the previ- 
ous approval of the Central Govern- 
ment, it is difficult to see how it can 
be said that the office notes were not 
in line with the averments in the 
affidavits. The High Court did not 
disbelieve the statement of Shri J. P. 
Singh that he had discussed the pro- 
posal with Shri V. T. Dehejia, who 
approved the proposal. Possibly, the 
absence of a formal order expressing 
the approval led to the observation 
that Shri Singh’s affidavit was not in 
line with the office notes and also 
the ultimate finding that the notices 
issued upon the satisfaction of the 
member of the Board was “without 
jurisdiction and authority”. Dr. Sin- 
ghvi, learned counsel for the respon- 
dent, contended (1) that the material 
‘on record did not prove beyond doubt 
that the Central Government had ap- 
proved the proposal of the Chairman 
to alter the original distribution of 
work and (2) that in any event the 
lew required the approval to be ex- 
voressed in the shape of a formal order. 
Referring to the office note of the 
Chairman dated June 18, 1964, Dr. 
Singhvi submitted that it was not 
clear from this note what exactly 
was considered unnecessary — a for- 
mal order expressing the approval, or 


getting the proposed alteration ap- 
proved by the Central Government? 
It was argued that as the suggested 
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alteration was considered “just a 
minor internal arrangement,” it was 
likely thatthe Chairman thought that 
no prior approval ofthe Central Gov- 
ernment was necessary before the 
altered arrangement was put into 
operation, in which case the notices 
would be invalidin view of R. 4 ofthe 
Central Board of Direct Taxes (Regu- 
lation of Transaction of Business) 
Rules, 1964. However, it seems to us, 
when the note said “no formal order 
is necessary” it could not possibly 
mean that approval of the Central 
Government was unnecessary, and we 
have no doubt that it meant that no 
formal order conveying the approval 
was necessary. Regarding the state- 
ments in the affidavits of Shri J. P. 
Singh and Shri P. G. Gandhi that all 
work relating to the reopening of as- 
sessments was assigned to Shri Nara- 
yana Row with the approval of the 
Central Government, Dr. Singhvi 
pointed out that these statements had 
been verified by Shri J. P. Singh as 
true to his knowledge “derived from 
records inthe possession of the Central 
Board of Direct Taxes” and by Shri 
P. G. Gandhi as “based on the in- 
formation derived from record in 
possession of the Board”. It was 
argued that as the records did not 
disclose any order of approval by the 
Central Government, the said state- 
ments were of no value. It seems to 
us that the verification of the state- 
ments in Shri J. P. Singh’s affidavit 
clearly suggests that the facts stated 
therein were true to his knowledge 
which the records also bear out. AS 
stated already, the High Court did 
not question the truth of the facts 
stated in Shri Singh’s affidavit nor do 
we find any reason to do so. We have 
no doubt that the office note made 
by Shri J. P. Singh on June 18, 1964 
supports the statements made in his 
affidavit. 


7. The next question is whe- 
ther the approval should have been 
formally expressed in the shape of 
an order. On this question Dr. Singhvi 
referred to the decision of this Court 
in Fonseca (P) Ltd. v. L. C. Gupta, 
(1973) 1 SCC 480 = (AIR 1973 SC 
563). In that case an order made by 
the Deputy Secretary to the Govern- 
ment of India, Ministry of Works and 
Housing, who was not empowered to 
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make such an order under the Rules 
of Business, was held to be illegal. in- 
effective and void. We do not think 
this decision has any relevance. The 
authority of Mr. V. T. Dehejia, Secre- 
tary, Ministry of Finance (Depart- 
ment of Revenue and Expenditure) to 
approve the proposal for the Central 
Government was never questioned, 
nor the power of the Chairman to dis- 
tribute the business of the Board be- 
tween himself and the other Member 
with the previous approval of the 
Central Government. We have already 
held that upon the material on record 
such approval appears to have been 
given. Fonseca’s case, (supra) is hard- 
ly of any assistance on the question 
whether in this case the approval of 
the Central Government should have 
been recorded in a formal order. Dr. 
Singhvi characterised the distribution 
of the business of the Board by the 
Chairman as sub-delegated legislation 
and referred to a number of authori- 
ties to show that the law required 
publication of such  sub-delegated 
legislation which implied that it must 
be expressed in a formal document. It 
was submitted that this was necessary 
to enable the persons affected by such 
sub-delegated legislation to ascertam 
what the legislation was. We do not 
think that the distribution of work 
by the Chairman of the Board can be 
equated with legislation. The alloca- 
tion of business and the approval are 
matters of internal arrangement not 
affecting anyone’s rights. Initially the 
Board consisting of the Chairman and 
the member had the jurisdiction — to 
deal with the matter in question. 
Thereafter, in exercise of the power 
conferred by Rule 4 of the Central 
Board of Direct Taxes (Regulation of 
Transaction of Business) Rules, 1964 
the Chairman with the approval of 
the Central Government distributed 
the business of the Board between 
himself and the member, keeping all 
assessment work of income-tax to 
himself. Then, again with the appro- 
val of the Central Government, he 
assigned this work to the member. 
Rule 4 of the Central Board of Direct 
Taxes (Regulation of Transaction of 


Business) Rules, 1964 does not pres- 
cribe any special or particular manner 
in which the approval is to be record- 


ed. The approval given at that stage 
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does not touch the rights of the as- 
sessees, The fact that approval was 
given must of course be proved and 
In our view, that has been done in 
this case; no question of publication 
of the order of allocation and the ap- 
proval accorded to it by the Central 
Government can therefore arise, The 
office file does not also disclose any 
formal order approving the original 
distribution of work as between the 
Chairman and the member of the 
Board. It appears from the office note 
of January 1, 1964 that a draft show- 
ing the allocation of work was signed 
by Shri J. P. Singh and Shri V. T. 
Dehejia, Secretary of the Ministry of 
Finance (Department of Revenue and 
Expenditure) appended his signature 
below Shri Singh’s. This shows clear- 
ly that a formal expression of the 
approval was not considered neces- 
sary. If there is no reason to doubt 
the truth of the statements made in 
Shri J. P. Singh’s affidavit, and we 
think there is none, then the legality 
of the impugned notices under Sec- 
tion 148 of the Act cannot be challen- 
ged on the ground that they were 
issued upon the satisfaction of Shri 
Narayana Row. 


8. On behalf of the appel- 
lants our attention was also drawn to - 
the Central Board of Direct Taxes 
(Validation of Proceedings) Act, 1971 
(No. 37 of 1971) which provides, inter 
alia, that no action taken by the 
Chairman and other members of the 
Board, either singly or jointly, with- 
out having been validly entrusted 
with the powers or duties in that be- 
half in accordance with the provisions 
of the Central Board of Revenue 
Act, 1963 or the rules made there- 
under shall be deemed to be invalid — 
or ever to have been invalid on that 
ground, As in our opinion the impu- 
gned notices were issued in due com~. 
pliance with the requirements of R. 4 
of Central Board of Direct Taxes (Re- 
sulation of Transaction of Business) 
Rules, 1964, we do not find it neces- 
sary to consider the provisions of this 
Act for the purpose of these appeals. 


9. The appeals are according- 
ly allowed and the Judgment and 
Orders appealed from are set aside. 
The High Court will now proceed to 
dispose of the writ petitions in accord- 
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ance with law on the other grounds 
raised therein. The appellants will be 
entitled to their costs in this Court— 
one hearing fee. 
Appeals allowed. 


AIR 1975 SUPREME COURT 1022 
(From: Assam and Nagaland)* 
K. K. MATHEW, V. R. KRISHNA 
IYER AND A. C. GUPTA, JJ. 
The District Council, United 
Khasi Jaintia Hills, Shillong and 
another, Appellants v. Ka Drepsila 
Iyngdeh of Syllai-U-Ler, Mylliem, 
Mylliem Seimship, United Khasi- 
Jaintia Hills and others, Respondents. 


Civil Appeals Nos. 1475 and 1476 
of 1969, D/- 20-2-1975. 

(A) Constitution of India, Sch. 6 
Para 19 — Jurisdiction of District 
Council of the United Khasi-Jaintia 
Hills — Extends to Bara Bazar in vil- 
lage Mawkhar in Shillong — Civil 
Rule Nos. 264 and 328 of 1966 D/- 4- 
12-1967 Assam High Court Reversed. 


Held that the finding by the 
Assam and Nagaland High Court that 
village Mawkhar which includes Bara 
Bazar was part of the Shillong Muni- 
cipality was not justified, The notifi- 
eation dated the 16th January, 1934 
makes it clear beyond doubt that the 
Siem of Mylliem in the Khasi and 
Jaintia Hills ceded the villages (in- 
cluding Mawkhar) to the British Gov- 
ernment for the specified purpose of 
municipal administration only. It was 
also clear that though the provisions 
of the Assam Municipal Act, 1923 
were made applicable to the ceded 
villages, the villages were never in- 
cluded within the territorial jurisdic- 
tion of the Shillong Municipality. The 
notification itself directed that these 
villages were to be deemed as a dis- 
tinct municipality designated the 
Shillong (Administered Areas) Muni- 
cipality which shows that they were 


not intended to be merged in the 
Municipality of Shillong. (Para 7) 


There is also no evidence that 
those territories were subsequently 
merged in the Municipality of Shil- 
ee ae 


*(Civil Rule Nos. 264 and 328 of 1966, 
T)/~ 4-12-1967.) 


CS/CS/A863/75/VBB 


A.I. R. 


long. In view of the notification dated 
the 16th January, 1934 which pre- 
serves the distinct entity of the ceded 
villages and in the absence of any 
provision effecting a merger of these 
territories in the Municipality of 
Shillong, referencein the Khasi Siem- 
Ships (Application of Laws) Order, 
1949 to any part of the Khasi-Jaintia 
Hills District as “comprised within 
the Municipality of Shillong’ must 
be read to mean that part of the Dis- 
trict in which the officers and the au- 
thorities of the Shillong Municipality 
continued to exercise powers and dis- 
charge duties as before. The jurisdic- 
tion of the District Council of the 
Khasi-Jaintia Hills therefore extends 
to the area called Bara Bazar in vil- 
lage Mawkhar and as such the im- 
pugned orders issued at the instance 
of the District Council to the owners 
of -shops in Bara Bazar restraining 
them from constructing shops in the 
aforesaid area are not invalid. Civil 
Rule Nos. 264 and 328 of 1966 D/- 4- 
12-1967 Assam High Court Reversed. 
(Para 7) 
Mr. D. N. Mukherjee, Advocate, 
for Appellants. Mr. A. K. Sen, Sr. 
Advocate (Mr. S. K. Nandy Advocate. 
with him), (for No. 1) and Mr. G. 5. 
Chatterjee, Advocate (for No. 2) for 
Respondents. 
Judgment of the Court was deli- 
vered by 


GUPTA, J.:— The only question 
arising for decision in these two ap- 
peals, brought on certificates granted 
by the Assam and Nagaland High 
Court, is whether the jurisdiction of 


the District Council of the United 
Khasi-Jaintia Hills, extends to the 
area called Bara Bazar in village 


Mawkhar in Shillong. 

2. The question arises in this 
way. The first respondent in each of 
these appeals had a shop in Bara Ba- 
zar, which is a well-known market 
area, and both these shops were des- 
troyed by fire. In December 1964 the 
Siem of Mylliem permitted Ka Tie- 
wmon Kharkongar, the first respon- 
dent in Civil Appeal No. 1476 of 1969, 
to construct on the old site a shop 
similar to the one she had which was 
gutted by fire. A similar permission 
was given in May 1965 to Ka Dre- 
paila Lyngdoh, the first respondent 
in Civil Appeal No, 1475 of 1969. On 
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July 19, 1965, however, the Siem of 
Mylliem by a written order asked 
respondent Ka Tiewmon Kharkongar 
not to proceed with the construction 
of the shop; it was stated in the order 
that the Executive Committee of the 
District Council, United Khasi-Jaintia 
Hills, had directed that no new con- 
struction, reconstruction or renova- 
tion of stalls should be undertaken in 
Bara Bazar unless approved by the 
Executive Committee and that all 
constructions in progress should be 
stayed. Respondent Ka Drapsila Lyn- 
gdoh also received a similar com- 
munication from the Siem of Mylliem 
on May 16, 1966. Both these respon- 
dents filed writ petitions in the Assam 
and Nagaland High Court questioning 
the authority of the Executive Com- 
mittee of the District Council to make 
any order in respect of the Bara Ba- 
zar area which they contended was 
outside the District Council’s jurisdi- 
ction, The High Court disposed of the 
two writ petitions by a common 
Judgment. The High Court found 
that the District Council had no juris- 
diction, administrative or otherwise, 
over the area in question, and quash- 
ed the orders by which the respon- 
dents were prohibited from construct- 
ing their shops in that area. From the 
decision of the High Court, the Dis- 
trict Council, United Khasi-Jaintia 
Hills, Shillong, and its Executive Com- 
mittee have preferred the instant ap- 
peals. 


3. The United Khasi-J aintia 
Hills District is a tribal area within 
the State of Meghalaya as will appear 
from Part Il, item I of the Table ap- 
pended to paragraph 20 of the Sixth 
Schedule of the Constitution. Arti- 
cle 244 (2) of the Constitution lays 
down that the provisions of the Sixth 
Schedule shall apply to the adminis- 
tration of these tribal areas. Para- 
graph 1 of the Sixth Schedule pro- 
vides inter alia that the tribal areas 
in each item of PartsIand II and in 
Part Il] of the Table appended to 
paragraph 20 of this Schedule shall 
be an autonomous district. It is pro- 
vided in paragraph 2 of the Schedule 
that each autonomous District shall 
have a District Council which would 
be a body corporate, vested with the 
power to administer the District. 


Dist, Council U. K. J. Hills v. K.D. Iyngdeh 


\Prs. 2-4} S. C. 1023 


Paragraph 6 of the Schedule which, 
enumerates some of the powers of the 
District Council states inter alia tha’ 
the District Council for ar. autono- 
mous district may establish, construct, 
or manage primary schools, dispen- 
saries, markets, cattle pounds, fervies, 
fisheries, roads, road transport and 
water-ways in the district. There is 
no dispute that the territories com- 
prised within the United Knasi-~-Jaintia 
Hills District include the Bara Bazar 
area. There could be also no dispute, 
in view of paragraph 6 of the Sche- 
dule, as to the power of the District 
Council to manage the Bara Bazar 
Market and to issue for that purpose 
the orders impugned in these two 
cases, if the provisions of the Sixth 
Schedule to which we have so fer re- 
ferred were the only relevant provi- 
sions for consideration. However, 
paragraph 20 of the Schedule has a 
proviso which states that: “for the 
purposes of clauses (e) and (f) sub- 
paragraph (1) of paragraph 3, para- 
graph 4, paragraph 5, sub-paragraph 
(2}, clauses (a), (b) and- (d) of sub-para- 
graph 3 and sub-paragraph (4) of 
paragraph 8 and clause (d) of sub- 
paragraph (2) of prragraph 10 of this 
Schedule, no partofthe area compri- 
sed within the municipality of Shil- 
long shall be deemed to be within the 
United Khasi-Jaintia Hills District.” 
Therefore, if any part of the area 
comprised in the United Khasi-Jaintia 
Hills District were included in the 
municipality of Shillong before the 
said District came into being, the 
powers conferred on. the District 
Council, inter alia, by paragraph 6 of 
the Sixth Schedule would not be 
available to the Council in respect of 
that area. The question then ccmes 
to this, did the municipality of Shil- 
long include within its limits the Bara 
Bazar area? 


4, The High Court has found 
that village Mawkhar which compri- 
ses Bara Bazar: was a part of the 
municipality of Shillong. The Judg- 
ment of the High Court records the 
fact that Mawkhar was originally 
part of the kingdom of the Siem of 
Mylliem. The Judgment also refers to 
a notification dated the 16th January, 
1934 showing that Mawkhar and cer- 
tain other villages were ceded to the 
British Government by the Siem of 
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Mylliem, The relevant portion of the 
notification is as follows: 


“No. 44-I, dated New Delhi, the 
16th January 1934, Whereas the Siem 
of Mylliem in the Khasi and Jaintia 
Hills has ceded to the British Govern- 
ment the jurisdiction necessary for 
the municipal administration in ac- 
cordance with the Assam Municipal 
Act, 1923, of the villages of Mawkhar, 
Laitumkhrah. Mission Compound and 
Jaiaw South-East Mawkhar and 
Garighana, Mawprem and Jhalupara, 
Laban, Lumparing cum Madan Laban, 
Malki and Haneng Umkhra, situate 
within the boundaries described in 
the Schedule annexed hereto, subject 
to the maintenance of all other his 
rights and powers as Siem of Mylliem 
therein and with the reservation that 
the rivers Umshipi and Umkhra, so 
far as they are within the aforesaid 
villages, shall remain the property of 
the Mylliem State: 


In exercise of this jurisdiction and 
of the powers conferred by the Indian 
(Foreign Jurisdiction) Order in Coun- 
cil, 1902, and of all other powers en- 
abling him in that behalf, and in 
supersession of the Notification of the 
Government of India in the Foreign 
Department No. 3163-B., dated the 
17th September 1913, and of all noti- 
fications amending the same the Gov- 
ernor General in Council is plea- 
sed to direct as follows: 


1. All the provisions of the Assam 
Municipal Act, 1923, (Assam Act I of 
1923), as hereinbefore or hereinafter 
amended and as in force for the time 
being in the Municipality of Shillong, 
and all notifications, orders, schemes, 
rules, forms or bye-laws made or 
hereafter to be made for the said 
Municipality shall subject to the ex- 
ceptions hereinafter specified and un- 
less otherwise declared by the Gov- 
ernment of Assam, be in force in the 
said village in so far as the same may 
be applicable thereto. 


Provided that Chapter IT and Sec- 
tions 9, 51, 58, 59 (b) 59 (sg), 65, 
78,217 and 218 of the said Act shall 
not apply to thesaid villages and that 
. Clause (b) of sub-section (i) of S. 55 of 
the said Act shall not apply to the 
the Umshirpi and Umkhra rivers so 
far as they are within the said vil- 
lages, i 


ALR. 


_2. For the purposes of the appli- 
cation of the said provisions. Notifi- 
cations, orders, schemes, rules forms, 
and bye-laws. . 

(a) references to the Local Gov- 
ernment shall be read as reference 
to the Government of Assam. 


(b) the said villages shall be 
deemed to be a municipality designa- 
ted the Shillong (Administered Area) 
Municipality, and every officer or au- 
thority, for the time being appointed 
or constituted in accordance with the 
Assam Municipal Act, 1923 as amen- 
ded, to exercise powers or discharge 
duties within the Municipality of 
Shillong, shall exercise the like powers 
and discharge the like duties in ac- 
cordance with the said Act within the 
Shillong (Administered Area) Munici- 
pality and shall be deemed to have 
been duly appointed or constituted in 
accordance with the said Act. 


(c) All sums received by the 
Municipal Board of the Municipality 
of Shillong and all fines paid or levi- 
ed in the said villages shall be cre- 
dited to.the municipal fund of the 
Municipality of Shillong. 

x x 


yg” 


i 5. It would appear from this 
notification that what was ceded to 
the British Government was only 
“the jurisdiction necessary for the 
municipal administration in accord- 
ance with the Assam Municipal Act, 
1923” of certain villages including 
Mawkhar and the Governor General 
in Council was pleased to issue an 
order extending to the said villages 
the provisions of the Assam Munici- 
pal Act, 1923 subject to certain ex- 
ceptions. The order also provided that 
for the purposes of the application of 
the said Act, and the notifications, 
orders, schemes, rules, forms and bye- 
laws made for the Shillong Municipa- 
lity which were also made applicable, 
these villages were to be deemed as 
a municipality designated the Shil- 
long (Administered Areas) Municipa- 
lity. 

6. From this notification dated 
January 16, 1934, and an extract from 
the Demand and Bill Register of the 
Shillong Municipality for the year 
1957-58, annexed to one of the writ 
petitions, which refers to South-East 
Mawkhar as a Ward of the Shil- 
long Municipality, the High Court 
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held that Bara Bazar was part of the 
Shillong Municipal area. The High 
Court also relied on the Khasi Sie- 
mships (Application of Laws) Order, 
1949. This order refers for its pur- 
pose to “Shillong Administered Areas” 
by which is meant “so much af the 
areas for the time being comprised 
within the Municipality of Shillong 
as forms part of the United Khasi- 
Jaintia Hills District.” The first Sche- 
dule to the order defines the “Shil- 
long Administered Areas’ as com- 
prising the area covered by the Shil- 
long (Administered, Areas) Municipa- 
lity, which includes. Mawkhar. .- 


7. We do nob think that the 
material on which the High Court 
relied justifies the finding that vil- 
lage Mawkhar which includes Bara 
Bazar was part of the Shillong Muni- 
cipality. The notification dated the 
16th January, 1934 makes it clear be- 
yond doubt that the Siem of Mylliem 
ceded the villages for the specified 
purpose of municipal administration 
only. It seems to us also clear that 
though the provisions of the Assam 
Municipal Act. 1923 were made ap- 
plicable to the ceded villages, the 
villages were never included within 
the territorial jurisdiction of the Shil- 
long Municipality. The notification 
itself directed that these villages were 
to be deemed as a distinct Municipa- 
lity designated the Shillong (Admin- 
istered Areas} Municipality which 
shows that they were not intended to 
be merged in the Municipality of 
Shillong though the officers and au- 
thorities exercising powers or dis- 
charging duties within the Municipa- 
lity of Shillong were to exercise 
similar powers and discharge like 
duties in the ceded areas according to 
a direction contained in the notifica- 
tion. Chapter II of the Assam Muni- 
cipal Act, 1923 which, as it stood at 
the date of the notification, empower- 
ed the provincial government to m- 
clude within a municipality any local 
area in the vicinity of the same, was 
not made applicable to these villages. 
There is also no evidence that these 
territories were subsequently merged 
in the Municipality of Shillong. After 
the commencement of the Constitu- 
tion of India. as paragraph 19 of the 
Sixth Schedule provides, the adminis- 
tration of the territories comprised in 
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the United Khasi-Jaintia Hills Dis- 
trict vested in the Governor until the 
District Council was constituted in 
June 1952. It is not clear from the 
material on record whether the Dis- 
trict Council took up the entire bur- 
den of administration throughout the 
territories from the beginning or al- 
lowed the existing arrangements to 
continue at some places for some 
time. The extract from the Bill and 
Demand Register of the Shillong 
Municipality for the year 1957-58, re- 
ferred to in the judgment of the 
High Court, seems to suggest the se- 
cond possibility. Even if this were so, 
it does not mean that Mawkhar or 
South-East Mawkhar was included in 
the territorial jurisdiction of the Shil- 
long Municipality. In view of the 
notification dated the 16th January, 
1934 which preserves the distinct en- 
tity of the ceded villages and in the 
absence of any provision effecting a 
merger of these territories in the 
Municipality of Shillong, reference in 
the Khasi Siemships (Application of 
Laws) Order. 1949 to any part of the 
Khasi-Jaintia Hills District as ‘‘com- 
prised within the Municipality of 
Shillong” must be read to mean that 
part of the District in which the 
officers and the authorities of the 
Shillong Municipality continued to 
exercise powers and discharge duties 
as‘ before. In our opinion, the juris- 
diction of the District-Council of the 
Khasi-Jaintia Hills extends to the 
Bara Bazar areas and as such the im- 
pugned orders issued at the instance 
of the appellants to the first respcn- 
dent in each of these two appeals 
restraining them from constructing 
shops in the aforesaid area are not 
invalid. 


8. In the result, the appeals 
are allowed, the judgment and orders 
appealed from are set aside and the 
writ petitions are dismissed. Consi- 
dering the circumstances of the case 
we make no order as to costs. . 


Appeals allowed. 
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AIR 1975 SUPREME COURT 1026 
(From: Madhya Pradesh)* 


M. H. BEG AND A. ALAGIRI- 
SWAMI, JJ. 


Ram Kumar Pande, Appellant v. 
The State of Madhya Pradesh, Res- 
pondent. 


Criminal Appeal No. 12 of 1972. 
D/- 11-2-1975. 

(A) Constitution of India, Art. 134 
(1) (c) — Acquittal converted into 
conviction under Section 302/34 1.P.C 
and life imprisonment imposed — 
Appeal to Supreme Court — Certifi- 
cate not required — (Supreme Court 
(Enlargement of Criminal Appellate 
Jurisdiction) Act (1970) S. 2 (a). ) 


No certificate of the High Court 
is required for an appeal where an 
acquittal has been converted into a 
conviction under Section 302/34 LP.C. 
and a sentence of life imprisonment 
imposed upon an accused person. The 
appeal, in such a case, lies as a mat- 
ter of right to the Supreme Court 
under the Act of 1970. (Para 4) 


(B) Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) 
Act (1970), Section 2 (a) — Acquittal 
set aside and accused convicted by 
‘High Court — Jurisdiction of Supreme 
Court to interfere. 


If the High Court sets aside an 
acquittal and convicts, under Section 
302/34 I. P.C. the Supreme Court has 
to be satisfied, after examining the 
prosecution and defence cases and the 
crucial points emerging for decision 
from the.facts of the case, that the 
view taken by the Trial Court, on 
evidence on record, is at least as ac- 
ceptable as the one taken by the High 
Court. before Supreme Court could 
interfere with the High Court's judg- 
ment (Para 6) 


(C) Criminal P. C. (1974), S. 154 
— F.I. R. — Omission of important 
facts — Effect. (Evidence Act (1872), 
Section 11). 

No doubt, an F.I.R. is a previ- 
ous statement which can, strictly 
speaking. be only used to corroborate 
or contradict the maker of it. But 


omissions of important facts, affecting 


*(Criminal Appeal No. 653 of 1970, 
D/- 1-5-1971 — Madh. Pra.) 
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the probabilities of the case,-are rele- 
vant under Section 11 of the Evidence 
Act in judging the veracity of the 
prosecution case. (Para 9) 

(D) Penal Code (1860), Ss. 302, 34 
and 324 — Appellant convicted under 
Section 324 and acquitted of charge 
under Section 302/34 — High Court 
in appeal against acquittal convicting 
him under Section 302/34 — Convic- 
tion held not justified on appreciation 
of facts. Criminal Appeal No. 653 of 
1970 D/- 1-5-1971 (Madh Pra) Re- 
versed. 


Held on appreciation of evidence 
that the High Court was not justified 
in convicting the appellant under Sec- 
tion 302/341. P. C.. The High Court’s 
reasons to dislodge the inference 
drawn by the Trial Judge were in- 
sufficient, Criminal Appeal No. 653 of 
1970, D/- 1-5-1971 (Madh Pra) Re- 
versed. (Paras 16 and 21) 

The omission to mention any in- 
jury inflicted on deceased in the 
F.I. R. was very significant in the 
circumstances of this case. (Para 10) 


No credence to the version of the 
alleged eye witnesses could be given 
as they were not mentioned as eye 
witnesses in the F.I. R. made in the 
circumstances. (Paras 11, 12, 17) 


The alleged dying declaration 
was also not mentioned in the F. I. R. 
On the other hand, the F.I. R., men- 
tions name of witness, who tried to 
prove the dying declaration only, as 
an eye witness. (Para 18) 


Mr. R. K. Bhatt, Advocate for 
Appellant; Mr. Ram Punjwani and 
Mr. H. S. Parihar, Advocates for Mr. 
I. N. Shroff, Advocate, for Respondent. 


Judgment of the Court was deli- 
vered by l 


BEG, J. The sole appellant 
Ram Kumar Pandey, aged 45 years, 
was tried together with. Suresh 
Kumar, aged 20 years, and Mulkraj, 
aged 45 years, and Ramesh Kumar, 
aged 17 years, on two charges framed 
against him. These were: 


“Firstly; That you on or about 
the 23rd day of March 1970 at Raipur, 
did an act, to wit, hit Uttam Singh 
with a knife with such intention or 
knowledge and under such circumstan-~ 
ces, that if by that act, you had. caus- 


ed the death of Uttam Singh you 
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would have been guilty of murder 
and that you caused grievous hurt to 
Uttam Singh by the said act and that 
you thereby committed an offence, 
ae under Section 307 LP.C. 
and; 


secondly: That at the said time 
and place, you or some other persons 
did commit murder by intentionally 
or knowingly causing the death of 
Harbinder Singh and the said act was 
done in furtherance of the common 
intention of all and thereby commit- 
ted an offence punishable under Sec- 
tion 302 read with Section 34 of the 
Indian Penal Code and within the 
cognizance of the Court of Session”. 


2. suresh Kumar, Mulkraj, 
and Ramesh Kumar, were accused of 
offences punishable under Sections 
307/114 and Section 302 read with 
Sections 34 and 114 Indian Penal 
Code. The Sessions Judge of Raipur, 
who had tried the case, found Suresh 
Kumar guilty of the murder by stab- 
bing of Harbinder Singh, aged about 
16 years, and sentenced him io life 
imprisonment. He convicted the ap- 
pellant under Section 324 I.P.C. 
only for the injury inflicted on Uttam 
Singh and sentenced him to one year’s 
rigorous imprisonment, but acquitted 
him of other charges. He also.acauit- 
ted the accused Ramesh and Mulkraj 
of all charges levelled against them. 


3. The State of Madhya Pra- 
desh appealed against the acquittal of 
the appellant Ram Kumar Pandey of 
the charge under Section 302/34 LP.C.. 
and of Mulkraj and Ramesh Kumar 
of all charges. Suresh Kumar. the son 
of Mulkraj, appealed against his con- 
viction under Section 302, simpliciter, 
but this appeal was dismissed by the 
High Court which maintained his life 
imprisonment. The High Court also 
allowed the State’s appeal against the 
acquittal of Ram Kumar Pandey for 
injuries caused to Harbinder Singh, 
and, convicting him under S. 302/34 
I. P.C.. it sentenced him to life im- 
prisonment. It convicted Mulkraj of 
an offence punishable only under 
Section 323 I. P.C. and sentenced him 
to a fine of Rs. 200/-. and. in default 
of payment of fine, to rigorous impri- 
sonment for two ‘months. It upheld 
the acquittal of Ramesh Kumar Ahuja 
of all charges, 
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4. This appeal has come up 
before us after a certificate granted 
by the High Court under Article 134 
(1) (c) of the Constitution. but the 
certificate says that the appellant is 
entitled to it under the Supreme 
Court (Enlargement of Criminal Ap- 


.pellate Jurisdiction) Act. 1970. Strict- 


ly speaking, no certificate of the High 
Court is required for such an appeal 
where an acquittal has been conver- 
ted into a conviction under S. 302/34 
I. P.C.. and a sentence of life impri- 
Sonment imposed upon an accused 
person. The appeal, in such a case, 
lies as a matter of right to this Court 
under the Act of 1970. 

5. The only question before 
us now is whether the appellant, who 
had not appealed at all to the High 
Court against his conviction under 
Section 324 J. P.C.. which stands. was 
rightly convicted by the High Court 
under Section 302/34 I. P.C.. after 
setting aside his acauittal for the 
graver offence for iniuries resulting 
in the death of Harbinder Singh. 

6. The well settled rule of 
practice in a case of an appeal against 
an acquittal is that the appellate 
Court should not interfere with the 
acquittal merely because it can take 
one of the two reasonably possible 
views which favours conviction. But, 
if the view of the Trial Court is not 
reasonably sustainable. on the evi- 
dence on record. the Appellate Court 
will interfere with an acquittal. If the 
Appellate Court sets aside an acauit~ 
tal and convicts, we have to be satis- 
fied, after examining the prosecution 
and defence cases and the crucial 
points emerging for decision from the 
facts of the case, that the view taken 
by the Trial Court, on evidence on 
record, is atleast as acceptable as the 
one taken by the High Court, before 
we could interfere with the High 
Court’s judgment 

T. The prosecution case. asset 
out in the First Information Report 
was: Uttam Singh, PW 1, residing at 
Ganj Parao on the first floor. went 
home at about 3.30 p.m. on 23-3-1970 
and was preparing to have a bath 
when Suresh Ahuja came down from 
an upper storey of the house and 
complained that Uttam Singh (sic) had 
been quarrelling with members of 
his family. Uttam Singh requested 
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him to take his seat and promised to 
look into the matter. This angered 
Suresh Ahuja. Thereafter, his elder 
brother arrived and started quarrel- 
ling with Uttam Singh’s daughter. At 
this stage, the landdlord ` Mulkraj 
Ahuja, accompanied by the appellant 
Ram Kumar Pandey, who lives with 
his family in a side room on the 
ground floor, entered and immediate- 
ly gave him a blow on his eye-brow. 
Uttam Singh fell down. As Uttam 
Singh got up, the appellant struck 
him witha knife from behind. Mulk- 
raj asked Pandey torun down-stairs. 
Both the accused tried to run away. 
Uttam Singh tried to catch them but 
failed. Uttam Singh then asked his 
son Harbinder Singh to make a tele- 
phone call. At this point, Suresh, son 
of Mulkraj, stabbed Harbinder Singh 
who fell down in the lane. Uttam 
Singh saw Harbinder Singh lying 
near the house of Saudagar Shah 
with an injury on his chest which was 
bleeding profusely. Harbinder Singh 
was carried to a hospital on a cart 
and Gurcharan Singh telephoned the 
police. Joginder Singh also came while 
the injuries were being inflicted. 
Uttam Singh’s daughters Amarjit Kaur 
and Faranjit Kaur saw Uttam Singh 
wrapping a chadar on the wound of 
Harbinder Singh. Raj Jaggi had seen 
Harbinder Singh falling down. The 
motive for this incident was that 
Mulkraj Ahuja, the landlord, wanted 
his‘ house vacated by Uttam Singh. 
Harbinder Singh had died while þe- 
ing taken to hospital. 


8. The above mentioned First 
Information Report was lodged at 
Police Station Ganj on 23-3-1970 at 
915 pm. The time of the in- 
cident is stated to be 5 pm. The 
only person mentioned as an eye wit- 
ness to the murder of Harbinder 
Singh is Joginder Singh. The two 
daughters Taranjit Kaur, PW2 and 
Amarjit Kaur, PW 6, are mentioned 
in the F. I. R. only as persons who 
- saw the wrapping of the chadar on 
the wound of Harbinder Singh. What 
is most significant is that it is 
nowhere mentioned in the F. I. R. 
that the appellant had stabbed Har- 
binder Singh at all. It seems in- 
conceivable that by 9.15 p.m. it would 
not be known to Uttam Singh, the 


father of Harbinder Singh, that the 
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appellant had inflicted one of the two 
stab wounds on the body of Harbin- 
der Singh. 


9. No doubt. an F.LR. is al 
previous statement which can, strict- 
ly speaking, be only used to corrobo- 
Tate or contradict the maker of it. 
But, in this case, it. had been made 
by the father of the murdered boy to 
whom all the important facts of the 
occurrence, so far as they were known 
up to 9.15 p.m. on 23-3-1970, were 
bound to have been communicated, If 
his daughters had seen the appellant 
inflicting a blow on Harbinder Singh, 
the father would certainly have men- 
tioned it in the F.I.R. We think that 
omissions of such important facts, af- 
fecting the probabilities of the case, 
are relevant under Section 11 of the 
Evidence Act in judging the veracity 
of the prosecution case. 


10. Even Joginder Singh, PW 
8, Was not an eye witness of the oc- 
currence, He merely proves an alleged 
dying declaration. He stated that Har- 
binder Singh (described by his pet 
name as “Pappi’) rushed out of his 
house by opening its door, and held 
his hand on his chest with blood flow- 
ing down from it. He deposed that, 
when he asked Pappi what:had hap- 
pened, Pappi had stated that Suresh 
and Pandey had injured him. It is 
clear from the F.LR. that Joginder 
Singh had met Uttam Singh before 
the F.I.R. was made. Uttam Singh did 
not mention there thatany dying de- 
claration, indicating thatthe appellant 
had also injured Harbinder Singh, was 
made by Harbinder Singh. The omis- 
sion to mention any injury inflicted 
on Harbinder Singh by the appellant 
in the F.LR. seems very significant 
in the circumstances of this case. In- 
deed, according to the version in the 
F.LR., Joginder Singh, who was in 
the lane, is said to have arrived while 
Harbinder Singh was being injured. 
Therefore. if this was correct, the two 
injuries on Harbinder Singh must 
also have been inflicted in the lane 
outside. 


11, Satwant Kaur, PW 7, the 
wife of Uttam Singh, who claimed to 
have been an eye witness of the whole 
occurrence, was also not mentioned in 
the F.J.R. Suresh had, according to 
her, stabbed Harbinder Singh on the 


` 
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right side of the chest at the door of 
the kitchen, and, thereafter, Pandey 
was said to have attacked him. 


12. Again, we find that Tara- 
njit Kaur, PW 2, and Amarjit Kaur, 
PW 6, daughters of Uttam Singh, 
have figured as eye witnesses of the 
whole occurrence including the stab- 
bing of Harbinder Singh by the ap- 
pellant. As already indicated, they 
are not mentioned in the F.LR. as eye 
witnesses of the murder. This is also 
very significant in the present case, 
They have been mentioned only as 
witnesses of wrapping a chadar on the 
wound of Harbinder Singh who was 
then said to be lying in the lane after 
the occurrence. 


13. In order to explain how 
Harbinder Singh, said to have been 
attacked near the kitchen of Uttam 
Singh on the first floor, was found 
lying in the lane in a pool of blood, 
the prosecution version is that, after 
the attack with knives by Suresh and 
the appellant, Harbinder Singh ran 
and rushed down the steps into the 
lane. It was pointed out that, in view 
of the nature of two injuries sustain- 
ed by Harbinder Singh and the medi- 
cal evidence about them, it was not 
possible for Harbinder Singh either 
to have rushed down, or, in any case, 
to have made a dying declaration. 
The injuries on Harbinder Singh 
found by Dr, S. C. Vishnoi were as 
follows: 

"() An incised wound on the left 
side of the chest placed anteriorly and 
measuring 11/2” x 1/2” x 11/2” deep. 
In the fifth intercostal space—close 
to the lateral border of the left side 
of the sternum. It had clean cut and 
blood stains margins. 


(ii) An incised wound on the right 
side of back in the 8th intercostal 
space 2” below the inferior angle of 
scapula. It had’measured 1” x 1/2” x 
1”. It had clean cut and blood-stains 
margins. There was found difficulty 
in probing through this wound”. 

The Doctor said about the first in- 
jury: 

“This injury had _ entered the 
cavity of the right ventrical. It was a 
very serious injury. Right ventrical is 
an important part of the heart. Gene- 
rally such an injury would result in 
an instantaneous death. Injury to the 
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right ventrical and the paricardium 
had resulted in profuse haemorrhage”. 
He also said: 

‘Injury to the lobe of the right 
lung and the pleura as found in this 
ease will result in shock. Ordinarily 
such a injury would immediately be 
fatal”. 

14. The main points for deci- 
sion which emerged from the evidence 
in the case were: 

1. Where was 
stabbed? 

2. Who could have been the wit- 
ness of the stabbing? 

3. Could the alleged eye witnesses 
be believed? 

4. Could the dying declaration, 
said to have been made to Joginder 
Singh, be made the sole basis of the 
conviction of the appellant under Sec- 
tion 302/34 IPC if the evidence of al- 
leged eye witnesses was to be dis- 
carded? 


15. As regards the place where 
the stabbing took place, the High 
Court had itself felt highly dissatis- 
fied with the manner in which the 
case was investigated. The site plans 
do not show any place where the 
blood was found. If blood marks had 
been shown and blood had been taken 
from spots where it had fallen, it 
would have afforded very valuable 
evidence on the question whether any 
stabbing of Harbinder Singh did take 
place at the door of the kitchan and 
whether he ran after that. 


16. The site plans did not show 
even where the kitchen was. There- 
fore, we cannot know. by looking at 
these, whether the three ladies, who 
are alleged to be eye witnesses at the 
trial, could have seen the occurrence 
in the room in which Uttam Singh 
was injured as well as at the door of 
the kitchen. Taking all the relevant 
evidence on this point into account, it 
is far more likely that, as the Ses- 
sions Judge had guessed the deceas- 
ed had been stabbed by Suresh twice 
in the lane, probably once from the 
front and again while he fell or was 
trying to run away. He could not have 
moved far from the scene where he 
was stabbed. The High Court’s rea- 
sons to dislodge this inference are in- 
sufficient. 


Harbinder Singh 


_ it. As regards the second and 
third points, we are unable to give| 
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credence to the version of -the three 
alleged eye witnesses as they were 
not mentioned as eye witnesses in the 
F.I.R. made in the circumstances in- 
dicated above. 


18. Lastly, the alleged dying 
declaration is also not mentioned in 
the F.LR. On the other hand, the 
F.LR. mentions Joginder Singh, who 
tried to prove the dying declaration 
only, as an eye witness. 


19. It may be pointed out that 
the charge against the appellant for 
offences under Section 302/34 LP.C., 
is also defective inasmuch as it shows’ 
that either the appellant “or som 
other person” committed the murder, 
It does not show how or even men- 
tion that the appellant acted in con- 
cert with anyone else. However. no 
grievance has been made of any de- 
fect in the charge or any prejudice 
to the appellant from it. We there- 
fore, ignore it. 


20. It may also be mentioned 
that the High Court had itself 
recorded the following finding: 


“All the eye-witnesses have ad- 

mitted that the four accused did not 
come together at the same time in the 
room where the incident happened. 
Suresh Kumar came in that room 
first, Ramesh Kumar then entered 
the room and some time after they 
were followed by Mulkraj and Ram 
Kumar Pandey. There is nothing to 
show that there was a pre-concert be- 
tween the four accused to commit 
any particular offence in the room. 
It appears that the whole incident 
took an ugly and unexpected turn 
and the most unfortunate result was 
that Harbinder Singh was killed. We 
are of the view that the trial Court 
was right in reaching the conclusion 
that Ram Kumar Pandey and Suresh 
Kumar were individually responsible 
for their acts”. 
It is difficult, after this finding, to 
follow the reasoning of the High Court 
in coming to the conclusion that the 
appellant was guilty of an offence 
punishable under Section 302/34 
X. P.C. 


21. Consequently, we allow 
this appeal and set aside the convic- 
tion and sentence of the appellant 
under Section 302/34 ILP.C. If the 
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appellant has already served the sen- 
tence awarded under Section 324 
I.P.C., as is stated on his behalf, he 
will be released forthwith. 


Appeal allowed. 


AIR 1975 SUPREME COURT 1030 
(From: Calcutta)* 
A. N. RAY, C. J., K. K. MATHEW, 
V. R. KRISHNA IYER AND 
A. C. GUPTA, JJ. 


The Superintendent and Remem- 
brancer of Legal Affairs, W. Bengal, 
Appellant v. Girish Kumar Navalkha 
and others, Respondents. 


Criminal Appeal No. 203 of 1973. 
D/- 3-3-1975. 

(A) Constitution of India, Art. 14 
— Foreign Exchange Regulation Act 
(1947), Ss. 23 (1), 23-A and 23 (1A)— 
S. 23 (1A) of F. E.R. Act not violative 
of Art. 14 — Persons contravening 
provisions mentioned in Sec. 23 (1A) 
cannot be said to be similarly situa- 
ted with persons contravening other 
provisions of the Act, The Classifica- 
tion of offenders made in S. 23 (1) (a) 
of the F.E.R. Act 1947 cannot ‘be said 
to be unreasonable as being under- 
inclusive. Cri. Revn. No. 613 of 1972, 
D/- 14-3-1973 (Cal), Reversed. (1972) 
76 Cal WN 660, Overruled. 


Often times the courts hold that 
under~inclusion does not deny the 
equal protection of laws under Arti- 
cle 14. In strict theory. this involves 
an abandonment of the principle that 
classification must include all who are 
similarly situated with respect to the 
purpose. This under-inclusion is often 
explained by saying that the legisla- 
ture is free to remedy parts of a mis- 
chief or to recognize degrees of evil 
and strike at the harm where it thinks 
it most acute. ; (Para 9) 


There are two main considera- 
tions to justify an  under-inclusive 
classification. First, administrative 
necessity. Second, the legislature 
might not be fully convinced that the 
particular policy which it adopts will 
be fully successful or wise. (Para 11) 


*(Cri. Revn. No. 613 of 1972, D/- 
14-3-1973 —~- Cal.) 
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The classes of offences which 
have been brought under Sections 23 
(1) and 23A are what may be termed 
and those 


as ‘primary’ offences 
brought under Section 23 (1A) may 
be termed as ‘secondary’ offences. 


Primary offences are those which 
need detection and action at execu- 
tive or field level by the concerned 
specialized agency. There is greater 
need for taking deterrent measures in 
respect of these offences. The dif- 
ference between the two kinds of 
offences isthat primary offences are 
distinguished bythe volumeand areas 
of incidence and may need greater 
deterrence which sometimes may le 
in large pecuniary penalty and some- 
times in criminal punishment by way 
of imprisonment. In respect of secon- 
dary offences there are already built- 
in institutional checks laid down by 
the Reserve Bank or other Govern- 
ment agencies. Considering the legis- 
lative intent the purpose to be achie~ 
ved and legislative history of the pro- 
visions of Section 23, it cannot be 
said that the classification of offences 
made therein is anywise discrimi- 
natory. 


If this Court were to declare that 
the classification made in Section 23 
(1) (a) is under-inclusive and there- 
fore unreasonable, the result would 
be that contraventions of the provi- 
sions specified in Section 23 (1) (a) 
would also fall within Section 23 (1A) 
and would have to be dealt with by 
the Criminal Court — a consumma- 
tion which the respondents devotedly 
want to avoid. The High Court was 
¢herefore wrong in holding that Sec- 
tion 23 (1A) was bad in law as being 
discriminatory. Cri. Revn. No. 613 of 
1972 D/- 14-3-1973 (Cal) Reversed. 
(1972) 76 Cal WN 660, Overruled. 
(1903) 194 U.S. 267 (269): ATR 1974 
SC. 1300, Applied. (Paras 9, 16) 


(B) Foreign Exchange Regulation 
Act (1947), Ss. 23 (1) (a) & 23 (LA) — 
Statute creating economic offences — 
Construction of provisions — Deter- 
mination of legislative intent — Mat- 
ters to be considered in deciding the 
intent —— Proper approach indicated. 


The preamble to the Foreign Ex- 
change Regulation Act provides the 
key to the general purpose of the Act. 
That purpose is the regulation of cer- 
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dealings in foreign 
exchange and securities and the 
import and export of currency and 
bullion in the economic and financial 
interest of India. The general purpose 
or object of the Act given in the pre- 
amble may not show the specific pur- 
pose of the classification made in 
Section 23 (1) (a) and Sec. 23 (1A). 
The court has therefore to ascribe a 
purpose to the statutory classification 
and co-ordinate the purpose with the 
more general purpose of the Act and 
with other relevant Acts and public 
policies. For achieving this the Court 
may not only consider the language 
of Section 23 but also other public 
knowledge about the evil sought to 
be remedied, the prior law, the state- 
ment of the purpose of the change in 
the prior law and the internal legis- 
lative history. When the purpose of 
a challenged classification is in doubt, 
the courts attribute to the classifica- 
tion the purpose thought to be most 
probable. Instead of asking what pur- 
pose or purposes the statute and 
other materials reflect, the court may 
ask what constitutionally permissible 
objective this statute and other rele- 
vant materials could plausibly be 
construed to reflect. The latter ap- 
proach is the proper one in economic 
regulation cases. The decisions deal- 
ing with economic regulation indicate 
that courts have used the concept of 
‘purpose’ and ‘similar situations’ in a 
manner which give considerable lee- 
way to the legislature. This approach 
of judicial restraint and presumption 
of constitutionality requires that the 
legislature is given the benefit of doubt 
about its purpose. How far a court 
will go in attributing a purpose which 
though perhaps not the most proba- 
ble is at least conceivable and which 
would allow the classification to stand 
depends to a certain extent upon its 
imaginative power and its devotion 
to the theory of judicial restraint. 

> (Para 7) 
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Mr. L. N. Sinha, Solicitor Gene- 
ral. (M/s. G. L. Sanghi and Girish 
Chandra, Advocates, with him), for 
Appellant; Mr. A. K. sen, Sr. Advo- 
cate, (Mrs. Liela Seth and Mr. U. K. 
Khaitan, Advocates with him), for 
Respondents. 


Judgment of the Court was deli- 
vered by 


MATHEW, J.:— The respondents 
‘Were tried before the Presidency. 
Magistrate, 11th Court for having 
committed offences under Sections 4 
(3), 20 (3) and 22 of the Foreign Ex- 
change Regulation Act, 1947 (herein- 
after called ‘the Act’) read with Sec- 
tion 120-B of the Indian Penal Code 
and Section 23 of the Act. The Court 
discharged the respondents in view of 
the decision of the High Court of 
Calcutta in M/s. Serajuddin & Co. v. 
Union of India, Civil Rules Nos. 2183 
(W), 2184 (W) of 1966 and cases Nos. 
1998 and 1999 of 1963 decided on 
16-9-1971 = ((1972) 76Cal WN 660) 
holding that S.23 (1A)was violative 
of Article 14 of the Constitution. The 
appellant filed a revision petition 
against the order, before the High 
Court. The Court concurred with the 
decision of the trial Court and dis- 
missed the revision. This appeal, by 
special leave, is against that order. 


2. The question for considera- 
tion is whether Section 23 (1A) of the 
Act violates Article 14 of the Consti- 
tution. 


3. Section 23 (1) as it origi- 
nally stood in the Act provided that 
whoever contravenes any of the pro- 
visions of the Act or of any rule, 
direction or order made thereunder 
shall be punishable with imprison- 
ment for a term which may extend to 
two years or with fine or with both. 
and any Court trying any such con- 
travention may, if it thinks fit and in 
addition to any sentence which it 


may impose for such contravention, 
direct that any currency, security, 


gold or silver or goods or other pro- 
perty in respect of which the contra- 
vention has taken place shall be con- 
fiscated. Section 23 was amended in 
1950 and 1952. We are not concerned 
with those amendments. In 1957, the 
section was further amended by the 
Foreign Exchange Regulation (Amend- 
ment) Act, 1957 (Act No. 39 of 1957). 


ATIR. 


This amendment provided for depart- 
mental adi udication in respect of con- 
travention of certain provisions of the 
ns The section as amended read as 
under: 


“23 (1) If any person contravenes 
the provisions of Section 4, Sec. 5, 
Section 9 or sub-section (2) of S. 12 
or of any rule, direction or order made 
thereunder, he shall— 

(a) be liable to such penalty not 
exceeding three times the value of 
the foreign exchange in respect of 
whick the contravention has taken 
place, or fiye thousand rupees, which- 
ever is more, as may be adjudged by 
the Director of Enforcement in the 
manner hereinafter provided, or, 

(b) upon conviction by a Court, 
be punishable with imprisonment for 
aterm which may extend to two 
years, or with fine or with both. 

(LA) Whoever contravenes — 

(a) any of the provisions of this 
Act or of any rule, direction or order 
made thereunder, other than those 
referred to in sub-section (1) of this 
section and Section 19 shall upon 
conviction by a court, be punishable 
with imprisonment for a term which 
may extend to two years, or with fine 
or with both. 

(b} any direction or order made 
under Section 19 shall upon conviction 
by a Court, be punishable with fine 
which may extend to two thousand 
rupees.” 

å. By Section 23D it was pro- 
vided that the Director of Enforce- 
ment shall for the purpose of adju- 
dicating under clause (a} of sub-sec-~ 
tion (1) of Section 23 hold an inquiry 
after notice to the person proceeded 
against and impose a penalty, but if 
at any stage of the inquiry he is of 
opinion that having regard to the cir- 
cumstances of the case, the penalty 
he is empowered to impose would not 
be adequate, he shall, instead of im- 
posing a penalty, file a complaint in 
writing to the Court. 


5. The argument of the res- 
pondents was that Section 23 provides 
for two different procedures for 
dealing with contravention of the pro- 
visions of the Act; that while persons 
contravening the provisions of the Act 
specified in Section 23 (1) (a) have to 
be dealt with by-the Director of En- 
forcement in the first instance and 
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need face trial in criminal court only 
if he is of opinion that having regard 
to circumstances of the case the 
penalty he is empowered to impose 
would not be adequate, the persons 
contravening the other provisions of 
the Act are liable to be prosecuted 
in the first instance in criminal court 
without an inquiry by the Director 
of Enforcement which would give 
them the possibility to escape pro- 
secution in a criminal court. In other 
words the argument was that persons 
who have contravened the provisions 
specified in Section 23 (1) (a) and are 
found guilty. by the Director of En- 
forcement need not face prosecution 
in a criminal court if the Director 
is of opinion that the penalty he is 
empowered to impose would be ade- 
quate punishment, whereas, the per- 
sons alleged to contravene the other 
provisions of the Act have necessari- 
ly to face prosecution. in criminal court 
without being given the benefit of an 
inquiry by the Director of Enforce- 
ment and the opportunity to the de- 
lincuents to convince him that impo- 
sition of penalty by him would be 
adeguate punishment even if they are 
found guilty. 

6. The question, therefore, is 
whether persons contravening the 
provisions specified in Section 23 (1) 
(a) are similarly situated with persons 
contravening the other provisions of 
the Act with respect to the purpose 
or object of the Act or whether by 
reason of the nature of the offences 
resulting from the contravention of 
the provisions specified in Sec. 23 (1) 
(a) the persons contravening them 
form a class by themselves distinct 
from the persons contravening the 
other provisions of the Act and there- 
fore the legislative judgment to deal 
with them under a different proce- 
dure was justified with reference to 
the ultimate purpose of the Act. 


7. The preamble provides the 
kev to the general purpose of the Act. 
That purpose is the regulation of cer- 
tain payments, dealings in foreign ex- 
change and securities and the import 
and export of currency and bullion 
in the economic and financial interest 
of India. The general purpose or ob- 
ject of the Act given in the preamble 
may not show the specific purpose of 
the classification made in Section 23 
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(1) (a) and Section 23 (1A). The Court 
has therefore to ascribe a purpose to 
the statutory classification and co-ordi- 
nate the purpose with the more 
general purpose of the Act and with 
other relevant Acts and public poli- 
cies, For achieving this the Court may 
not only consider the language of 
Section 23 but also other public know- 
ledge about the evil sought to be re- 
medied, the prior law, the statement 
of the purpose of the change in the 
prior law and the internal legislative 
history. When the purpose of a chal- 
lenged classification is in doubt, the 
courts attribute to the classification 
the purpose thought to be most pro- 
bable. Instead of asking what purpose 
or purposes the statute and other 
materials reflect, the court may ask 
what constitutionally permissible ob- 
jective this statute and other rele- 
vant materials could plausibly be 
construed to reflect. The latter ap- 
proach is the proper one in economic 
regulation cases. The decisions deal- 
ing with economic regulation indicate 
that courts have used the concept of 
‘purpose’ and ‘similar situations’ in a 
manner which give considerable lee- 
way to the legislature. This approach 
of judicial restraint and presumption 
of constitutionality requires that the 
legislature is given the benefit of 
doubt about its purpose. How far a 
court will go in attributing a purpose 
which though perhaps not the most 
probable is at least conceivable and 
which would allow the classification 
to stand depends to a certain extent 
upon its imaginative power and its 
devotion to the theory of judicial 
restraint. 


8. At this stage, it is necessary 
to sharpen the focus to understand 
the real grievance of the respondents. _ 
As already indicated. their submis- 
sion is that since they “are similarly 
situated with persons contravening 
the provisions of the Act specified in 
Section 23 (1) (a), they should have 
been included in that class and dealt 
with by the Director of Enforcement 
in the first instance so that they 
might also have the benefit of inquiry 
by him with the possible advantage of 
escaping with penalty even if they 
are found guilty of the offences. Their 
grievance therefore is that the classi- 
fication made in Section 23 (1) is 
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under-inclusive and is, therefore, un- 
reasonable, 


9. Often times the courts hold 
that under-inclusion does not deny 
the equal protection of laws under 
Article 14. In strict theory, this in- 
volves an abandonment of the princi- 
ple that classification must include 
all who are similarly situated with 
respect to the purpose. This under- 
inclusion is often explained by saying 
that the legislature is free to remedy 
parts of a mischief or to recognize 
degrees of evil and strike at the harm 
where it thinks it most acute. 


10. The Courts have recognis- 
ed the very real difficulties under 
which legislatures operate—difficul- 
ties arising out of both the nature of 





the legislative process and of the 
society which legislation attempts 
perennially to re-shape and they 


have refused to strike down indiscri- 
minately all legislation embodying 
classificatory inequality here under 
consideration. Mr. Justice Holmes, in 
urging tolerance of under-inclusive 
classifications, stated that such legis- 
lation should not be disturbed by the 
Court unless it can clearly see that 
there is no fair reason for the law 
which would not require with equal 
force its extension to those whom it 
leaves untouched. See Missouri K. 
and T. Rly. v. May, (1903) 194 US 267 
at p. 269. What, then, are the fair 
reasons for non-extension? What 
should a court do when it is faced 
with a law making an under-inclu- 
sive classification in areas relating to 
economic and tax matters? 


11. There are two main con- 
siderations to justify an under-inclu- 
sive classification. First, administra- 
_ |tive necessity. Second, the legislature 
might not be fully convinced that the 
particular policy which it adopts will 
be fully successful or wise. Thus to 
demand -application of the policy to 
all whom it might logically encom- 
pass would restrict the opportunity of 
a state to make experiment. These 
techniques would show that sorne 
sacrifice of absolute equality may be 
required in order that the legal sys- 
tem may preserve the flexibility to 
evolve new solutions to social and 
economic problems. The gradual and 
piece-meal change is often regarded 


-~ 
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as desirable and legitimate though in 
principle it is achieved at the cost of 
some equality. It would seem that in 
fiscal and regulatory matters the 
court not only entertains a greater 
presumption of constitutionality but 
also places the burden on the party 
challenging its validity to show that 
it has no reasonable basis for making 
the classification, This was the ap- 
proach of this Court in State of Guja- 
rat v. Ambica Mills, AIR 1974 SC 
1300. The Court said: l 


“The piecemeal approach to a 
general problem permitted by under- 
inclusive classifications, appears jus- 
tified when it is considered that legis- 
lative dealing with such problems is 
usually an experimental matter. It is 
impossible to tell how successful a 
particular approach may be, what 
dislocations might occur, what eva- 
sions might develop, what new eyils 
might be generated in the attempt. 
Administrative expedients must be 
forged and tested. Legislators. recog- 
nizing these factors, may wish to pro- 
ceed cautiously, and courts must al- 


low them to do so (37 California 
Rev. 341).” 
12. The background of the 


amendment of Section 23 of the Act 
will be relevant for appreciating the 
reason for making the distinction 
between the two classes of contraven~ 
tions. From April, 1949 to December, 
1952, the Reserve Bank was handling 
all cases including those relating to 
unauthorised import, export of gold 
and silver. The Bank had an enforce- 
ment section. In 1952, the Central Gov- 
ernment authorised the Customs and 
Central Excise officers to investigate 
and prosecute cases of import or ex- 
port of gold and silver in contraven- 
tion of the provisions relating to them. 
In May, 1956, the Central Govern- 
ment took over the work relating to 
enforcement, i.e., the residuary work 
done by the Reserve Bank other than 
those entrusted to Customs Depart- 
ment. A Directorate of Enforcement 
was set up in May. 1956 with the idea 
that there should be a specialized 
agency to deal with specified catego- 
ries of offences. Between April, 1949 
and April, 1956, when the duty of en- 
forcement was with the Reserve Bank, 
the Bank had completed investigation 
in about 200 cases but prosecutions 


X 


- 
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could be launched in respect of 66 
cases only and out of these 60 cases 
ended in convictions. No prosecution 
could be launched in respect of other 
cases in view of the fact that evi- 
dence legally necessary to secure 


_ conviction in a court was not forth- 


coming. When the work was trans- 
ferred to the Enforcement Directorate 
of the Ministry of Finance, its exp2- 
rience was also similar. From May, 
1956 till about 1957, the Directorate 
had handled 832 cases. But prosecu- 
tions could be launched only in res- 
pect of 32 cases. This was due to the 
fact that legal evidence necessary for 
establishing the cases beyond doubt 
in a court of law was not forthcoming 
partly because it was difficult to 
secure co-operation of the foreign col- 
laborators in getting the incriminat- 
ing documents against the suspects 
and partly because the banks in 
foreign countries were under no obli- 
gation to furnish statements of ac- 
counts maintained by the suspects in 
them. Faced with this difficulty, the 
Government had to consider other 
ways of enforcing the provisions of 
the Act more effectively. The Gov- 
ernment, after considering the pros 
and cons decided to provide for de- 
partmental enquiry and adjudication 
of contravention of certain provisions 
of the Act by an authority specially 
constituted for that purpose. In the 
Statement of Objects and Reasons to 
the Foreign Exchange Regulation Bill, 
1957, it was stated: 


«|. The most important of these 
amendments is the one providing for 
departmental inquiry and adjudica- 
tion of foreign exchange offences by 
an authority constituted by Govern- 
ment on the lines of the Sea Customs 
Act.” 


13. In short, the reason for 
the amendments made in 1957 was 
the experience gained in the working 
of the Act till then. That experience 
was that persons contravening the 
provisions of the Act specified in Sec- 
tion 23 (1) (a) invariably escaped with- 
out punishment: firstly because, suc- 
cessful prosecution of these offences 
in many cases was not possible for 
want of legal evidence, secondly be- 
cause, the criminal courts were not 
equipped with the training, expertize 
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and experience necessary to deal with 
the intricate and ingenious methods 
adopted by the persons contravening 
them. 


14. The Government there- 
fore thought that imposition of penal- 
ty by departmental adjudication 
would prove a more effective means 
of checking these types of foreign-ex- 
change offences as against the pre- 
vious system of prosecution of all of- 
fences on the basis of the strict 
standard of proof required for criminal 
prosecution—which proof was, by and 
large, so much within the special 
knowledge of the offender and so 
much out of the reach of the depart- 
ment. It may be noted that after the 
amendment in 1957, further amend- 
ments of Section 23 were made in 
1964 whereby Sections 10, 17, 18 (A) 
and 18 (B) were also brought within 
the purview of Section 23 (1) (a). The 
introduction of these sections within 
Section 23 (1) (a) was the result of 
further experience gained during the 
succeeding years. It was only on the 
basis of the experience gained by the 
working of the Act that a decision 
could be taken about the classifica- 
tion of offences in respect of which 
a trial by a court would be expedient 
and those in respect of which sum- 
mary procedure visualized by 5. 23 
(1) (a) might be necessary. 


15. Generally speaking, there- 
fore. the basis of the classification 
was that in cases where there was 
likelihood of getting sufficiently un- 
impeachable evidence as, for instance, 
in cases involving contravention of 
Sections 14, 13 (2), 15, 18, ete., where 
the Reserve Bank of India as a spe- 
cialized agency comes into the picture 
and be in possession of relevant mate- 
rials, those cases were left to be dealt 
with under Section 23 (1A) by cri- 
minal courts, 


16. In paragraph 17 of the af- 
fidavit of Shri M. L. Sharma, Under 
Secretary, Ministry of Finance, De- 
partment of Economic Affairs, filed 
with the permission of this Court, the 
reasons why the legislature selected 
the contravention of certain provi- 
sions of the Act for being dealt with 
by the criminal courts in the first in- 
stance have been fully stated. Accord- 
ing to that affidavit, broadly speak- 
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ing, the classes of offences which have 
been brought under Sections 23 (1) 
and 23A are what may be termed as 
‘primary’ offences and those brought 
under Section 23 (1A) may be termed 
as ‘secondary’ offences. Primary of- 
fences are those which need detection 
and action at executive or field level 
by the concerned specialized agency. 
There is greater need for taking de- 
terrent measures in respect oz these 
offences. It is not a question of the 
seriousness or gravity of the offences. 
Both primary and secondary offences 
may be grave or serious and involve 
large amounts. But the difference is 
that primary offences are distinguish- 
ed by the volume and areas of inci- 
dence and may need greater deter- 
rence which sometimes may lie in 
large pecuniary penalty and some- 
times in criminal punishment by way 
of imprisonment. A delinquent who 
has become an insolvent may not feel 
any deterrent effect however large 
the pecuniary penalty may be and 
such a case may call for a sentence of 
imprisonment, In respect of secondary 
offences there are already built-in 
institutional checks laid down by the 
Reserve Bank or other Government 
agencies. As indicated above, where 
contraventions do take ‘place in re- 
gard to other sections, there would 
normally be adequate or reasonable 
documentary evidence, ete., and these 
will facilitate prosecution in courts 
of law. 


17. We do not think that there 
is any merit in the contention that 
the classification made in Section 23 
(1A) is discriminatory. Even accord- 
ing to the respondents, it is the classi- 
fication made in Section 23 (1) (a) 
which is under-inclusive and is, there- 
fore, unreasonable. If this Court were 
to declare that the classification made 
in Section 23 (1) (a) is under-inclu- 
sive and therefore unreasonable, the 
result would be that contraventions 
of the provisions specified in S. 23 (1) 
(a) would also fall within S. 23 (1A) 
and would have to be dealt with by 
the Criminal Court — a consumma- 
tion which the respondents devotedly 
want to avoid. 


18. We do not think that the 
High Court was right in holding that 
S. 23 (1-A) was bad. We set aside the 
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order of the High Court and allow the 
appeal, 
Appeal allowed. 
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Laxminarayan Dipchand Mahesh- 
wari and others. Appellants v. Maha- 
rashtra Revenue Tribunal and others, 
Respondents. 

Civil Appeal No. 2609 of 1969, D/- 
13-2-1975, 

{A) Bombay. Tenancy and Agri- 
cultural Lands (V. R.) Act (99 of 1958) 
Ss. 46 (1), 43 (14-A), 49-A, 48—Richt 
of tenants under Sec. 46 (1) — Effect 
of Section 43 (14A) — Tenant per- 
sonally cultivating land — Action of 
revenue authorities under Section 46 
read with S. 48 justified — S. 49-A 
is not attracted. 


Under Section 46 (1) the tenants 
become full owners of the tenanted 
lands by operation of law and there 
is a statutory vesting of the lands in 
them. This legal vesting by operation 
of Section 46 on and from 1-4-1961, 
cannot be divested in absence of any 
clear provision under the Act to that 
effect only by reference to a prospec- 
tive provision like Section 43 (14A) 
which came by an amendment much 
later on 1-3-1962. Where a person 
was personally cultivating the land 
as tenant on the“relevant date. the 
revenue authorities are justified in 
taking action under Section 46 read 
with Section 48 for fixing the price 





of the land in possession of the tenant. 


To such a case Section 49A would not 
be attracted. Spl. Civil Appin. No. 1039 
of 1966, D/- 10-4-1969 (Bom) Affirm- 
ed. (Paras 8, 7) 


(B) Constitution of India, Arts. 
31A, 19 (1) (£) — Bombay Tenancy 
and Agricultural Lands (V.R.) Act (99 
of 1958), Section 46 — Section is saved 
by Article 31A and not challengeable 
under -Art, 19 (1) ($). 

Section 46 and such other provi- 
sions in the Act are in furtherance of 


*(Spl. Civil Appln. No. 1039 of 1966, 
D/- 10-4-1969 —- Bom. at Nagpur.) 
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agrarian reforms which are one of the 
principal objects of the Act. The fact 
that Section 46 in terms transfers the 
land from landlord to tenant and 
vests the ownership in the latter does 
not mean that there is no extinguish- 
ment of the estate or its rights in 
favour of’ the State for the sole rea- 
son that there is no express mention 
of such acquisition by the State in 
terms. (Para 9) 


The State being the paramount 
owner of the lands had earlier gran- 
ted the land to the tenure holders 
who are the landlords under the Act. 
In order to transfer the land to te- 
nants from the landlords the first 
step the State will have to take is to 
extinguish the rights of the tenure 
holders under the paramount owner. 
It is only then that transfer of the 
same land to the tenants under the 
landlords will be possible. Section 46 
has achieved the twin purpose of ex- 
tinguishment of the right of the land- 
lord in the estate and conferment of 
the same right upon the tenant. Once 
that happens there is in one breath 
extinguishment of the right in favour 
of the State and the conferment of 
the said right in favour of the tenant. 

(Para 9) 


Section 46 is, thus, saved by Arti- 
cle 31A of the Constitution and is not 
liable to be challenged as violative of 
Art. 19 (1) (5. (Para 9) 

- Mr. V. S. Barlingay, Sr. Advo- 
cate, (Mrs. Sheil Sethi and Mr. Gan- 
pat. Rai, Advocates with him), for Ap- 
pellants; Mr. E. C. Agarwala, Advo- 
cate, (for No. 2) and Mr. M. C. Bhan- 
dare, Sr. Advocate. (Mr. S. P. Nayar, 
Advocate, with him), (for No. 5), for 
Respondents. 

Judgment of the Court was deli-. 
vered by 


GOSWAMI, J.:— This petition by 
special leave is directed against the 
judgment of the Bombay High Court 
rejecting the appellant-landlords’ ap- 
plication under Articles 226 and 227 
of the Constitution with regard to a 
revenue matter under the Bombay 
Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958 (briefly 
the Act). The second respondent 
(hereinafter the respondent) was the 
cultivating tenant under the appel- 
lant-landlords. It was never in dis- 
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pute in any of the earlier proceedings 
that the respondent was personally 
cultivating the land as a tenant. 


2. On a report of the patwari 
submitted on April 6. 1963, the Agri- 
cultural Lands Tribunal, Malkapur, 
took action under Section 46 read 
with Section 48 of the Act for fixing 
the price of the land in possession of 
the respondent. The appellants contes- 
ted the proceeding without success 
and an appeal preferred before the 
Special Deputy Collector for Tenancy 
met with the same fate. The appel- 
lants then preferred a petition of re- 
vision before the Maharashtra Reve- 
nue Tribunal, Nagpur. That also fail- 
ed. As noticed earlier eventually the 
High Court also rejected the writ ap- 
plication. The short question that had 
been persistently raised in all the ear- 
lier proceedings and has been strene- 
ously urged by Dr. Barlingay before 
us is whether in view of S. 43 (14A) 
of the Act the order of the 
ye Tribunal is legally sustain- 
able. 


3. In order to appreciate the 
above submission it is necessary to 
look at the relevant provisions. 
Section 41 (1) reads as follows: 

41 (1). “Notwithstanding anything 

to the contrary in any law, usage or 
contract but subject to the provisions 
of Sections 42 to 44 (both inclusive) 
a tenant other than an occupancy te- 
nant shall, in the case of land held 
by him as a tenant, be entitled to pur- 
chase from the landlord the land 
held by him as a tenant and cultiva- 
ted by him personally”. 
It is not necessary to quote Sec. 42 
which provides for the extent of land 
which a tenant may purchase under 
section 41. 


4, Section 43 (1) (a) and (14A) 
upon which much stress has been 
laid may be set out: 

43 (1) (a). “A tenant who desires 
to exercise the right conferred by 
Section 41 shall make an offer to the 
landlord stating the price at which he 
is prepared to purchase the land. 
such price not exceeding twelve times 
the rent payable by him and the de- 
preciated value. of any structures, 
wells and embankments constructed 
and permanent fixtures made and the 
value of any trees planted on the 
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land by the landlord after the period 
of the last Settlement or where no 
such Settlement is made during the 
period of thirty years before the com- 
mencement of this Act and the amount 
of the arrears of rent, if any, lawfully 
a on the day on which the offer is 
made”. 


43 (14A) “If a tenant fails to 
exercise his right of purchase under 
Section 41 in respect of any land or 
the purchase of any land becomes 
ineffective, the land shall be deemed 
to have been surrendered to the land- 
lord, and thereupon the provisions of 
sub-sections (l) and (2)of S. 21 and 
Chapter VII shall apply to such land 
as if the land was surrendered by the 
tenant under Section 20”. 


5. The next material section 
is 46 (1) which reads as under: 

46 (1). “Notwithstanding anything 
in this Chapter or any law for the 
time being in force or any custom, 
usage. decree, contract or grant to the 
contrary, with effect on and from the 
first day of April 1961, the owner- 
ship of all lands held by tenants 
which they are entitled to purchase 
from their landlords under any of the 
provisions of this Chapter shall stand 
transferred to and vest in, such te- 
nants and from such date such te- 
nants shall be deemed to be the full 
owners of such lJands:” 

xx XX xx” 


Section 49A (1) may also be read: 


49A (1). “Notwithstanding any- 
thing contained in Section 41 or 46, 
or any custom, usage, decree. con- 
tract or grant to the contrary but 
subject to the provisions of this sec- 
tion, on and from the 1st day of April 
1963 the ownership of all land held 
by a tenant (being land which is not 
transferred to the tenant under Sec- 
tion 46 or which is not purchased by 
him under Section 41 or 50) shall 
stand transferred to and vest in, such 
‘tenant who shall, from the date afore- 
said, be deemed to be the full owner 
of such land if such land is cultiva- 
ted by him personally, and...” 
XX XX << 


6. Tt is submitted by Dr. Bar- 
lingay that since the tenant had not 
exercised his right to purchase the 
land in question, under sub-sec. (14A) 
of Section 43 the land shall be deem- 


v. Mah. Rev. Tribunal 
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ed to have been surrendered to the 
landlords and no question of statutory 
transfer of ownership of the land 
would arise. He also 
Section 49A is not applicable in the 
instant case as the opening non obs- 
tante clause of that section makes no 
reference to Section 43 (14A) while 
specifically mentions Section 41 and 
Section 46. 


T. We may at once say that 
Section 49A is not attracted in the in- 
stant case since the section provides 
for ownership of land which is not 
transferred to the tenant under Sec- 
tion 46 or which is not purchased by 
the tenant under Section 41 or Sec- 
tion 50. It is admitted by the learned 
counsel that the land in question was 
not purchased by the tenant under 
Section 41 or under Section 50. The 
oniy contention is that tkis land can- 
not be the subject mattər for com- 
pulsory transfer of ownership under 
Section 46. 


8. Sub-section (14A) of Sec- 
tion 43 was inserted by Maharashtra 
Act 2 of 1962 with effect from March 
1, 1962. On the other hand Sec. 46 (1) 
brings about a legal consequence with 
regard to transfer of ownership of 
land to tenants on and from April 1, 
1961. Section 46 (1) provides clearly 
and unambiguously that notwithstand- 
ing anything contained in Chapter HT 
(containing Ss. 38 to 57) the ownership 
of all lands held by tenants, which 
they are entitled to purchase from 
their landlords under any of the pro- 
visions of this Chapter, shall stand 
transferred to and vest in such tenants 
on and from April 1. 1961, from which 
date such tenants shall be deemed to 
be the full owners of such lands. 
The tenants, therefore, become full 
owners of the tenanted lands by 
operation of law and there isa 
statutory vesting of the lands in 
them. This legal vesting by operation 
of Section 46 on and from April 1. 
1961, cannot be divested in absence of 
any clear provision under the Act to 
that effect only by reference to a 
prospective provision like sub-section 
(14A) of Section 43 which came by an 
amendment much later on March 1, 
1962. It is, therefore, not even neces- 
sary to consider the legal effect of the 
amalgam of the three Sections, 
namely, sub-section (14A) of See. 43, 


submits that - 
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Section 46 and Section 49A in this 


appeal. We are satisfied the revenue 
authorities were justified in taking 
action under Section 46 read with 


Section 48 and the order cannot be 
challenged as unsustainable in law. 


9. The learned counsel next 
contends that Section 46 of the Act is 
violative of Article 19 (1) (£) of the 
Constitution and is not saved by Arti- 
cle 31A which is not applicable. Coun- 
sel submits that under Section 46 
there is no acquisition by the State 
of any estate or of any rights therein 
or the extinguishment or modifica- 
tion of any such rights in order to 
come within the saving provision of 
Article 31A (1) (a). According to coun- 
sel the land is transferred from the 
landlord and vests in the tenant by 
virtue of Section 46. There is, there- 
fore, no acquisition by the State of 
any estate or of any rights therein 
nor is there any extinguishment or 
modification of such rights in’ favour 
of the State. Section 46 and such 
other provisions in the Act are in 
furtherance of agrarian reforms which 
are one of the principal objects of the 
Act. The fact that Section 46 in terms 
transfers the land from landlord to 
tenant and vests the ownership in the 
latter does not mean that there is no 
extinguishment of the estate or its 
rights in favour of the State for the 
sole reason that there is no express 
jmention of such acquisition by the 
State in terms. The scheme underly- 
ing the provisions may be briefly sta- 
ted. The State being the paramount 
owner of the lands had earlier gran- 
ted the land to the tenure holders 
who are the landlords under the Act. 
In order to transfer she land to te- 
nants from the landlords the first step 
the State will have ‘to take is to ex- 
tinguish the rights of the tenure hol- 
ders under the paramount owner. It 
is only then that transfer of the same 
land to the tenants under the land- 
lords will be possible. Section 46, in 
our opinion, has achieved the twin 
purpose of extinguishment of the 
right of the landlord in the estate and 
conferment of the same right upon 
the tenant. Once that happens there 
is in one breath extinguishment of 
the right in favour of the State and 
the conferment of the said right in 
favour of the tenant. There is, there- 
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fore, no substance in the contention 
that Article 31A is not applicable in 
this case to enable the appellants to 
challenge the provision under Arti- 
cle 19 (1) (£) of the Constitution. The 
objection of the learned counsel is, 
therefore, without substance. Since 
Article 31A is clearly applicable, we 
need not deal with the objection of 
counsel on the score of violation of 
Article 14 of the Constitution. 


10. In the result the appeal 
fails and is dismissed with costs. 


Appeal dismissed. 


AIR 1975 SUPREME COURT 1939 
(From: AIR 1970 All 428 (FB)) 


Y. V. CHANDRACHUD, R. S. SAR- 
KARIA AND A. C. GUPTA, JJ. 


The Commissioner of Sales Tax, 
Uttar Pradesh, Lucknow, Appellant v. 
M/s. Parson Tools and Plants, Kanpur, 
Respondent. 


Civil Appeals Nos. 1458-1459 of 
1970, D/- 27-2-1975. 

(A) U. P. Sales Tax Act (15 of 
1948), S. 19 — U. P. Sales Tax Rules, 
Rule 68 (5) & (6) — Limitation 
Act (1963), Ss. 5 and 14 (2) — Limita- 
tion — Revision filed beyond time 
prescribed by Section 10 — Condona- 
tion of delay — Whether principles of 
Ss. 5 and 14 (2) of Limitation Act at- 
tracted to proceedings under the Sales 
Tax Act — (Interpretation of Statute 
—Legislative intent) -—- Interpretation 
of Statutes — Casus omissus)). AIR 
1970 All. 428 (FB) Reversed. 


The Appellate Authority and the 
Judge (Revisions) under the U. P. 
Sales Tax Act are not ‘Courts’ but 
merely administrative Tribunals, Sec- 
tion 14 (2) of the Limitation Act does 
not in terms apply to proceedings be- 
fore them. 


Three features of the scheme of 
S. 10 of the U.P. Sales Tax Act 1948 
are noteworthy. The firstis that no 
limitation has been prescribed for the 
suo motu exercise ofits jurisdiction by 
the Revising Authority. The second is 
that the period of one year prescribed 
as limitation for filing an application 
for revision by the aggrieved party is 
unusually long. The third is that the 
Revising Authority has no discretion 
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to extend this period beyond a fur- 
ther period of six months even on 
sufficient cause shown. (Para 8) 


The three stark features of the 
scheme and language of the above 
provision, unmistakably show that 
the legislature has deliberately ex- 
cluded the application of the princi- 
ples underlying Sections 5 and 14 of 
the Limitation Act, except to the ex- 
tenb and in the truncated form em- 
bodied in Sub-section (3-B) thereof. 
Delay in disposal of revenue matters 
adversely affects the steady inflow of 
revenues and the financial stability 
of the State. Section 10 is therefore 
designed to ensure speedy and final 
determination of fiscal matters within 
a reasonably certain time-schedule. 

(Para 9) 

These provisions of the Limita- 
tion Act cannot be imported into 
the U. P. Sales Tax Act even 
by analogy. An enactment being 
the will of the legislature, the para- 
mount rule of interpretation. which 
overrides all others, is that a statute 
is to be expounded according to the 
intent of them that made it. 

(Para 11) 

If the legislature wilfully omits 
to incorporate something of an ana- 
logous law in a subsequent statute, or 
even if there is a casus omissus in a 
statute, the language of which is 
otherwise plain and unambiguous, the 
Court is not competent to supply the 
omission by engrafting on it or in- 
troducing in it, under the guise of 
interpretation, by analogy or impli- 
cation, something what it thinks to 
be a general principle of justice and 
equity. To do so, would be entrench- 
ing upon the preserves of the Legis- 
lature, the primary function of a 
Court of law being jus dicere and not 
jus dare. The High Court therefore 
was in error in importing whole hog 
the principle of Section 14 (2) of the 
Limitation Act into S. 10 (3-B) of the 
U. P. Sales-Tax Act. AIR 1963 SC 416 
and AIR 1962 SC 1621 Foll. AIR 1963 
Punj 62, AIR 1954 Bom. 309 Appro- 
ved. AIR 1929 P.C. 103 held no lon- 
ger good law. AIR 1970 All 428 (FB) 
Reversed. (Para 12) 

(B) Interpretation of Statutes — 
Special and general statute — Provi- 
sion prescribing period of limitation 
in special statutes — Principles of 


A. LR. 


general statute cannot be imported 


into special statute. 


If the legislature in a special 
statute prescribes a certain period of 
limitation for filing a particular 
application thereunder and pro- 
vides in clear terms that such 
period on sufficient cause being 
shown, may be extended, in the 
maximum, only upto a specified time- 
limit and no further, then the tribual 
concerned has no jurisdiction to treat 
within limitation, an application filed 
before it beyond such maximum time- 
limit specified in the statute, by ex- 
cluding the: time spent in prosecuting 
In good faith and with due diligence 
any prior proceeding on the analogy 
of S. 14 (2) of the Limitation Act. | 

Where the legislature clearly de- 
clares its intent in the scheme and 
language of a statute, it is the duty 
of the Court to give effect to the same 
without scanning its wisdom or policy, 
and without engrafting, adding or 
implying anything which is not conge- 
nial to or consistent with such ex- 
pressed intent of the law-giver; more 
soifthe statute is a taxing statute. 

(Paras 17, 18) 
Cases Referred: Chronological Paras 


(1972) 2 All ER 6 = (1972) 1 WLR 
534 18 
AIR 1963 SC 416 = (1963) 2 SCR 850 
= 1963 (1) Cri LJ 330 5 
AIR 1963 Puni 62 = 64 Pun LR 975 


12 
AIR 1962 SC 1621 = (1963) 1 SCR 
6 


7 

AIR 1954 Bom 309 = 56 Bom LR 214 

7, 15 

AIR 1929 PC 103 = 56 Ind App 128 

, 14, 16 

Mr. N. D. Karkhanis, Sr. Advo- 

cate (Mr. O. P. Rana, Advocate with 
him), for Appellant. 


Judgment of the Court was deli- 
vered by 


SARKARIA, J..— The common 
question of law for determination in 
these appeals by special leave is: Whe- 
ther Section 14 (2) of the Limitation 
Act, in terms, or, in principle, can be 
invoked for excluding the time spent 
in prosecuting an application under 
Rule 68 (6) of the U. P. Sales Tax 
Rules for setting aside the order of 
dismissal of appeal in default, under 
the U.P. Sales Tax Act, 1948 (for short, 


fa 


~ Rule 68 provided for 


la 


_ 
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the Sales-tax Act) from computation 
of the period of limitation for filing 
a revision under that Act? 


2. It arises out of these cir- 
cumstances: 


The respondent, M/s. Parson Tools 
and Plants (hereinafter referred to as 
the assessee) carries on business at 
Kanpur. The Sales-tax Officer assess- 
ed tax for the assessment years, 1958- 
1959 and 1959-60, on the assessee by 
two separate orders. The assessee fil- 
ed appeals against those orders before 
the Appellate Authority. On May 10, 
1963, when the appeals came up for 
hearing, the assessee was absent. The 
appeals were, therefore, dismissed in 
default by virtue of Rule 68 (5) of the 
U. P. Sales-tax Rules. Sub-rule (6) of 
setting aside 
such dismissal and re-admission of 
the appeal. On the same day (May 
10, 1963), the assessee made two ap- 
plications in accordance with Sub- 
rule (6) for setting aside the dismis- 
sal. During the pendency of those 
applications, Sub-rule (5) of Rule 68 
was declared ultra vires the rule- 
making authority by Manchanda, J. 
of the High Court who further held 
that the Appellate-Authority could 
not- dismiss an appeal in default but 
was bound to decide it on merits even 
though the appellant be absent. When 
these applications under Rule 68 (6) 
came up for hearing, on 20-10-64, the 
Appellate-Authority dismissed them 
outright in view of the ruling of 
Manchanda J. Against the order of 
dismissal of his appeals, the assessee 
on 16-12-1964 filed two revision peti- 
tions under Section 10 of the Sales- 
tax Act, before the Revisional Autho- 
rity (Judge (Revisions) Sales-tax). 
These revision petitions having been 
filed more than 18 months after the 
dismissal of the appeals, — which 
was the maximum period of limita- 
tion prescribed by sub-sec. (3) of Sec- 
tion 10 — were prima facie time- 
barred. They were however, accom- 
panied by two applications in which 
the assessee prayed for exclusion of 
the time spent by him in prosecuting 


< the abortive proceedings under Rule 
68 (6) for setting aside the dismissal 


of his appeals. The Revisional Autho- 

rity found that the assessee had been 

pursuing his remedy under Rule 68 (6) 

with due diligence and in good faith. 
1975 S. C/66 V G—9 
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It therefore excluded the time spent 
in those proceedings from computa- 
tion of limitation by applying S. 14, 
Limitation Act and in consequence, 
held that the revision petitions were 
within time. On the motion of the 
Commissioner of Sales-tax, the Revi- 
sional Authority made two references 
under Section 11 (1) of the Sales-tax 
Act to the High Court for answering 
the following question of law: 

“Whether under the circumstan- 
ces of the case, Section 14 of the 
Limitation Act extended the period 
for filing of the revisions by the time 
during which the restoration applica- 
tions remained pending as being pro- 
secuted bona fide.” 


3. The references were heard 
by a Full Bench of three learned 
Judges, each of whom wrote a sepa- 
rate Judgment. Dwivedi J. with whom 
Singh J. agreed after reframing the 
question held “that the time spent in 
prosecuting the application for setting 
aside the order of dismissal of appeals 
in default can be excluded from com- 
puting the peridd of limitation for 
filing the revision by the application 
of the principle underlying S. 14 (2), 
Limitation Act.” 

4. Hari Swarup J. was of the 
opinion: “The Judge (Revisions) Sales- 
tax while hearing the revisions under 
section 10 ofthe U.P. Sales Tax Act 
does not act as a Court but only asa 


revenue tribunal and hence the provi- 
sions of the Indian Limitation Act 
cannot apply to proceedings before 
him. If the Limitation Act does not 
apply then neither Section 29 (2) nor 
Section 14 (2) of the Limitation Act 
will apply to proceedings before him.” 
The learned Judge was further of’ the 
view that the principle of Section 14 
(2) also, could not be invoked to ex- 
tend the time beyond the maximum 
fixed by the Legislature in sub-sec- 
tion (3-B) of Section 10o0fthe Sales- 
tax Act. 

' Sub-section (2) of S. 14, Limita- 
tion Act, runs thus: 

“In computing the period of 
limitation for any application, the 
time during which the applicant has 
been prosecuting with due diligence 
another civil proceeding, whether in 
a Court of first instance or of appeal 
or revision, against the same party 
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for the same relief shall be excluded, 
where such proceeding is prosecuted 
in good faith in a Court which, from 
def=ct of jurisdiction or other cause 
of a like nature, is unable to enter- 
tain it.” 
(emphasis added) 

5. _ It will be seen that this 
sub-section will apply only if — 

(1) both the prior and subsequent 
proceedings are civil proceedings pro- 
secuted by the same party: 


(2) the prior proceedings had 
been prosecuted with due diligence 
and in good faith; 


(3) the failure of the prior pro- 
ceedings was due to a defect of juris- 
diction or other cause of a like nature: 


(4) both the proceedings are pro- 
ceedings in a Court. 


Mr, Karkhanis, learned Counsel 
appearing for the appellant does not 
dispute the view taken by the High 
Court that the proceedings in ques- 
tion under the Sales-tax Act could be 
deemed as civil proceedings. Learned 
Counsel, however, contends that the 
authorities irrespective of whether 
thev exercise, original, appellate or 
revisional jurisdiction under the Sales 
Tax Act are not ‘Courts’ within the 
contemplation of Section 14 (2) of the 
Limitation Act. It is pointed out that 
this question stands concluded by this 
Court’s decision in Jagannath Prasad 
v. State of U. P. (1963) 2 SCR 850 = 
(AIR 1963 SC 416). 


6. Mr. Karkhanis is right that 
this matter is no longer res integra. 
In Uiiam Bhaiv.State of U. P.. (1963) 
1 SCR 778 = (AIR 1962 SC 1621), 
Hidayatullah J. (as he ' then was) 
speaking for the Court, observed: 


"The taxing authorities are in- 
strumentalities.of the State. They are 
not a part of the legislature, nor are 
they a part of the judiciary. Their 
functions are the assessment and col- 
lection of taxes and in the process of 
assessing taxes, they follow a pattern 
of action which is considered judicial. 
They are not thereby converted into 
Courts of Civil Judicature. They still 
remain the instrumentalities of the 
State and are within the definition of 
“State” in Article 12.” 


The above observations were quoted 
with approval by this Court in Jagan- 


A.LR. 
nath Prasad’s case, (1963) 2 SCR 350 


= (AIR 1963 SC 416) (supra), and it- 


was held that a Sales-tax Officer 
under U. P. Sales-tax Act, 1948 was 
not a Court within the meaning of 
Section 195 of the Code of Criminal 
Procedure although he is required to 
perform certain quasi-judicial fune- 
tions. The decision in Jagannath Pra- 
Sad’s case, it seems, was not brought 
to the notice of the High Court. In 
view of these pronouncements of this 
Court, there is no room for argument 
that the Appellate-Authority and the 
Judge (Revisions) Sales-tax exercis- 
ing jurisdiction under the Sales-tax 
Act, are courts.’ They are merely ad- 
ministrative Tribunals and “not 
courts”. Section 14, Limitation Act, 
therefore, does not, in terms apply to 
proceedings before such Tribunals. 


7. Further question that re- 
mains is: Is the general principle 
underlying Section 14 (2) applicable 
on grounds of justice, equity and good 
conscience for excluding the time 
spent in prosecuting the abortive ap- 
plications under Rule 68 (6) before 
the Appellate Authority, for comput- 
ing limitation for the purpose of revi- 
sion applications. Mr. Karkhanis 
maintains that the answer to this 
question, also, must be in the nega- 
tive because definite indications are 
available in the scheme and language 
of the Sales-tax Act, which exclude 
the application of Section 14 (2), Limi- 
tation Act, even in principle or by 
analogy. Learned Counsel further 
submits that the ratio of the Privy 
Council decision in Ramdutt Ram- 
Kissen Dass v. E D. Sassoon & Co. 
AIR 1929 PC 103 relied upon by the 
majority judgment of the High Court 
is not applicable for computing limi- 
tation prescribed under the Sales Tsx 
Act. Reference in this connection has 
been made to Purshottam Dass Has- 
saram v. impex (India) Ltd. ATR 1954 
Bom 309, wherein a Division Bench 
of the Bombay High Court explained 
the rule of decision in Ramdutt’s case 
(supra) and found it to be inapplica- 
ble for the purpose of computing 


limitation for applications under the. 


+ 


Arbitration Act, 1940. 2 
8. The material part of S. 10 

runs thus: 
*(3) (i). The Revising Authority 


. may, for the purpose of satisfy- 


`A 


+ on the application 
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ing itself as to the legality or pro- 
priety of any order made by any ap- 
pellate or assessing authority under 
this Act, in its discretion call for and 
examine, either on its own motion or 
of the Commis- 
sioner of Sales-tax or the person ag- 
grieved, the record of such order and 
pass such order as it may think fit. 
x x x 

(3A) .... 

(3B) The application under sub- 
section (3) shall be made within one 
year from the date of service of the 
order complained of, but the Revising 
Authority may on proof of sufficient 
cause entertain an application within 
a further period of six months.” 


Three features of the scheme 
- |OL the above provision are notewor- 
thy. The first is that no limitation has 
been prescribed for the suo motu 
exercise of its jurisdiction by the Re- 
vising Authority. The second is that 
the period of one year prescribed as 
limitation for filing an application 
for revision by the aggrieved party 
is unusually long. The third is that 
the Revising Authority has no discre- 
tion to extend this period beyond a 
further period of six months, even on 
sufficient cause shown As rightly 
pointed out in the minority judgment 
of the High Court, pendency of pro- 
ceedings of the nature contemplated 
by Section 14 (2) of the Limitation 
Act, may amount to a sufficient cause 
for condoning the delay and extend- 
ing the limitation for filing a revision 
“lapplication, but Section 10 (38-B) of 
the Sales Tax Act, gives no jurisdic- 
tion to the Revising Authority to ex- 
tend the limitation. even in such a 
case, for a further period of more 
than six months. 


9. The three stark features of 
the scheme and language of the above 
provision, unmistakably show that 
the legislature has deliberately ex- 
cluded the application of the princi- 
ples underlying Sections 5 and 14 of 
the Limitation Act, except to the ex- 
tent and in the truncated form em- 
bodied in sub-section (3-B) of Sec- 
x tion 10 ofthe Sales Tax Act. Delay in 
disposal of revenue matters adversely 
affects the steady inflow of revenues 
and the financial stability of the 
State. Section 10 is therefore design- 
ed to ensure speedy and final deter- 
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mination of fiscal matters within a 
reasonably certain time-schedule. 


10. It cannot be said that by 
excluding the unrestricted application 
of the principles of Sections 5 and 14 
of the Limitation Act, the Legislature 
has made the provisions of Section 10, 
unduly oppressive. In most cases, the 
discretion to extend limitation, on 
sufficient cause being shown for a 
further period of six months only 
given by sub-section (3-B) would be 
enough to afford relief. Cases are no 
doubt conceivable where an aggrie- 
ved party despite sufficient cause, is 
unable to make an application for re- 
vision within this maximum period 
of 18 months. Such harsh cases would 
be rare. Even in such exceptional 
cases of extreme hardship, the Revis- 
ing Authority may. on its own motion, 
entertain revision and grant relief. 


11, Be that as it may, from 
the scheme and language of S. 10, the 
intention of the Legislature to ex- 
clude the unrestricted application of 
the principles of Sections 5 and 10 of 
the Limitation Act is manifestly clear. 
These provisions of the Limitation 
Act which the legislature did not, 
after due application of mind, incor- 
porate in the Sales Tax Act, cannot be 
imported into it by analogy. An enact- 
ment being the will of the legislature, 
the paramount rule of interpretation, 
which overrides all others, is that a 
statute is to be expounded “according 
to the intent of them that made it”. 


“The will of the legislature is the 
supreme law of the land, and de- 
mands perfect obedience”’.* “Judicial 


power is never exercised”, said Mar- 
shall C. J. of the United States, “for 
the purpose of giving effect to the 
will of the Judges; always for the pur- 
pose of giving effect to the will of the 
Legislature; or in other words, to the 
will of the law”. 


12. If the legislature wilfully 
omits to incorporate something of an 
analogous law in a subsequent statute, 
or even if there is a casus omissus in' 
a statute, the language of which is 
otherwise plain and unambiguous, the 
Court is not competent to supply the 
omission byengrafting onit or intro- 


ducing init, under the guiseof inter- 


*See Maxwell on Interpretation of 
Statutes, 11th Edn., pp. 1, 2 and 251. 
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something what it thinks to be a 
general principle of justice and equity. 
“To do so” — (at p. 65 in Prem Nath 
L. Ganesh v. Prem Nath L. Ram Nath 
ATR 1968 Punj62. Per Tek Chand J.) 
“would be entrenching upon the pre- 
serves of Legislature’, the primary 
function of a court of law being jus 
dicere and not jus dare. 

13. In the light of what has 

been said above, we are of the opi- 
nion that the High Court was in error 
in importing whole hog the principle 
of Section 14 (2) of the Limitation Act 
into Section 10 (3-B) of the Sales-tax 
Act. 
l 14. The ratio of the Privy 
Council decision in AIR 1929 PC 103. 
(Supra) relied upon by the High Court 
is not on speaking terms with the 
clear language of Section 10 (3-B) of 
the Sales-tax Act. That decision was 
rendered long before the passage of 
the Indian Arbitration Act, 1940. It 
lost its efficacy after the enactment 
of the Arbitration Act which contain- 
ed a specific provision in regard to 
exclusion of time from computation 
of limitation. 

15. The case in point is AIR 
1954 Bom 309 (supra). In this Bombay 
case, the question was, whether the 
suit was barred by limitation. It was 
not disputed that Article 115 of the 
Limitation Act governed the limita- 
tion and if no other factor was to be 
taken into consideration, the suit was 
filed beyond time. But what was reli- 
ed upon by the plaintiff for the pur- 
pose of saving limitation was the fact 
that there were certain infructuous 
arbitration proceedings and if the 
time taken in prosecuting those pro- 
ceedings was excluded under Sec- 
tion 14. the suit would be within limi- 
tation. It was held that if Sec- 
tion 14 were to be construed strictly, 
the plaintiff would not be entitled to 
exclude the period in question. 


16. On the authority of Ram- 
dutt Ramkissen’s case, AIR 1929 P.C. 
103 (Supra), it was then contended 
that the time taken in abritration pro- 
ceedings should be excluded on the 


somethin by analogy or implication, 


i 


analogy of Section 14. This conten-- 


tion was also negatived on the ground 
that since the decision of the Privy 
Council, the legislature had in Section 
37 (5) of the Arbitration Act, 1940, 


A. ER. 


provided as to what extent the provi- 
sions of the Limitation Act would be 
applicable to the proceedings before 


the arbitrator. Section 37 (5) was as 


follows: 


“Where the court orders that an 
award be set aside or orders, after the 
commencement of an arbitration, that 
the arbitration agreement shall cease 
te have effect with respect to the dif- 
ference referred. the period between 
the commencement of the arbitration 
and the date of the order of the Court 
shall be excluded in computing the 
time prescribed by the Indian Limi- 
tation Act, 1908, for the commence- 
ment of the proceedings (including 
arbitration) with respect to the dif- 
ference referred.” 


The reasons advanced, the observa- 
tions made and the rule enunciated 
by Chagla C. J., who spoke for the 
Bench in that case, are apposite and 
may be extracted with advantage: 


“...we have now a statutory pro- 
vision for exclusion of time taken up 
in arbitration proceedings when a 
suit is filed, and the question arises 
of computing the period of limitation 
with regard to that suit, and the time 
that has got to be excluded is only 
that time which is taken up as pro- 
vided in Section 37 (5). There must 
be an order of the Court setting aside 
an award or there must be an order 
of the Court declaring that the arbi- 
tration agreement shall cease to have 
effect, and the period between the 
commencement of the arbitration and 
the date of this order is the period 
that has got to be excluded. 


It is therefore no longer open to 
the Court to rely on Section 14 Limi- 
tation Act as applying by analogy to 
arbitration proceedings. If the Legis- 
lature intended that Section 14 should 
apply and that all the time taken up 
in arbitration proceedings should be 
excluded, then there was no reason 
to enact Section 37 (5). The very fact 
that Section 37 (5) has been enacted 
clearly shows that the whole period 
referred to in Section 14, Limitation 
Act is not to be excluded but the 
limited period indicated in S. 37 (5). 

x x x 


“It may seem rather curious—and 
it may also in certain cases result in 
hardship——as to why the legislature 


+ 


y 


My 
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should not have excluded all time 
taken up in good faith before an 
arbitrator just as the time taken up 
in prosecuting a suit or an appeal in 
good faithis excluded. But obviously 
the legislature did not intend that 
parties should waste time in infruc- 
tuous proceedings before arbitrators. 
The Legislature has clearly indicated 
that limitation having once begun to 
run, no time could be excluded mere- 
ly because parties chose to go before 
an arbitrator without getting an 
award or without coming to Court to 
get the necessary order indicated in 
Section 37 (5).” 

What the learned Chief Justice 
said about the inapplicability of Sec- 
tion 14, Limitation Act, in the con- 
text of Section 37 (5) of the Arbitra- 
tion Act, holds good with added force 
with reference to Section 10 (3-B) of 
the Sales-tax Act. 

17. Thus the principle that 
emerges is that if the legislature in a 
special statute prescribes a certain 
period of limitation for filing a par- 
ticular application thereunder and 
provides in clear terms that such 
period on sufficient cause being 
shown, may be extended, in the maxi- 
mum, only upto a specified time-limit 
and no further, then the tribunal con- 
cerned has no jurisdiction to treat 
within limitation, an application filed 
before it beyond such maximum time- 
limit specified in the statute, by ex- 
cluding the time spent in prosecuting 
in good faith and due diligence any 
prior proceeding on the analogy of 
Section 14 (2) of the Limitation Act. 


18. We have said enough and 
we may say it again that where the 
legislature clearly declares its intent 
in the scheme and language of a sta- 
tute, it is the duty of the court to give 
full effect to the same without scan- 
ning its wisdom or policy, and with- 
out engrafting, adding or implying 
anything which is not congenial to 
or consistent with such expressed in- 
tent of the law-giver; more so if the 
statute is a taxing statute. We will 
close the discussion by recalling what 
Lord Hailsham (at p. 11 in Pearl- 
berg v. Varty (1972) 2 All ER 6) has 
said recently in regard to importation 
of the principles of natural justice 
into a statute which is a clear and 
complete Code, by itself: 
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“It is true of course that the 
courts will lean heavily against any 
construction of a statute which would 
be manifestly fair. But they have no 
power to amend or supplement the 
language of a statute merely because 
in one view of the matter a subject 
feels himself entitled to a larger 
decree of say in the making of a deci- 
sion than a statute accords him. Still 
less is itthe functioning ofthe courts 
to form first a judgment on the fair- 
ness of an Act of Parliament and 
then to amend or supplement it with 
new provisions so as to make it con- 
form to that judgment.” 


For all the reasons aforesaid, we are 
of the opinion that the object, the 
scheme and language of Section 10 of 
the Sales-tax Act do not permit the 
invocation of S. 14 (2) of the Limi- 
tation Act, either, in terms, or, in 
principle, for excluding the time spent 
in prosecuting proceedings for setting 
aside the dismissal of appeals in de- 
fault, from computation of the period 
of limitation prescribed for filing a 
revision under the Sales-tax Act. 
Accordingly. we answer the question 
referred, in the negative. 


19. In the result, we set aside 
the judgment of the High Court and 
accept these appeals. Since the 
appeals have been heard ex parte 
there will be no order as to costs. 


Appeal allowed; Judg- 
ment of High Court 
Reversed. 
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beyond reasonable doubt. Ele. Petn. 
No. 14 of 1972, D/- 30-3-1973 (Punj & 
Har) Reversed. : 

, Fhe charge of a corrupt practice 
in the course of an election must be 
treated as quasi-criminal in character 
which has to be proved beyond rea- 
sonable doubt. Thus the Judge com- 
mits an error in taking the view, that 
a mere consideration of probabilities, 
without applying a strict standard of 
proof beyond reasonable doubt to a 
charge ofcorrupt practice, is enough. 
AIR 1975 SC 290. Followed. Ele. Petn. 
No. 14 of 1972 D/- 30-3-1973 (Punj & 
Har.) Reversed. (Paras 7, 9) 


(B) Representation of the People 
Act (1951) Ss. 87 and 123 (5) — Elec- 
tion petition — Charge of corrupt 
practice -—~ Proof of — Oral evidence, 
admissibility. 


It is erroneous to assume that 
oral testimony cannot be accepted 
when a corrupt practice is set up to 
assail an election unless it is corzrobo- 
rated by other kinds of evidence in 
material particulars. There is no gene- 
ral inflexible rule of law or practice 
which could justify a wholesale con- 
demnation or rejection of a species of 
evidence which is legally admis- 
sible and can be acted upon under the 
provisions of the Evidence Act in 
every type of case if it is, after pro- 
per scrutiny, found to be reliable or 
worthy of acceptance, There is no 
presumption, either in this country 
or anywhere else. that a witness, de- 
posing on oathinthe witness box, is 
untruthful unless he is shown to ba, 
indubitably, speaking the truth. On 
the other hand, the ordinary presum- 
ption is that a witness deposing so- 
lemnly on oath before a judicial tribu- 
nal is a witness of truth unless the 
contrary is shown. It is not required 
by our law of evidence that a witness 
must be proved to be a perjurer be- 
fore his evidence is discarded. It may 
be enough if his evidence appears to 
be quite improbable or to spring from 
such tainted or biased or dubicus a 
source as to be unsafe to be acted 
upon without corroboration from evi- 
dence other than that of the witness 
himself The evidence of every wit- 
ness inan election case cannot be dub- 
bed as intrinsically suspect or defec- 
tive. It cannot be equated with that 
of an accomplice in a criminal case 
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whose testimony has, according to a 
rule of practice though not of law, to 
be corroborated in material particulars 
before it is relied upon. (Paras 10, 11) 


(C) Representation of the People 
Act (1951) Ss. 87 and 123 (5) — Elec- 
tion petition — Corrupt practice of 
hiring trucks — Pukar register and 
documents relating to prosecution of 
truck drivers are admissible in evi- 
dence, (Evidence Act (1872), S. 11). 


Even though the course of busi- 
ness under which the Pukar Register 
was kept was not proved, the docu- 
ments, such as the Pukar register and 
those relating to the prosecution of 
the truck drivers who were said to be 
carrying voters on the day of polling 
could be proved under Section 11 of 
the Evidence Act. (Para 24) 


(D) Representation of the People 
Act (1951) Section 87 — Trial of 
election petition — Power of Tribu- 
nal to put questions to witness. (Evi- 
dence Act (1872), Section 165); Civil 
P.C. (1908), Order 16 Rule 14). 


The election Tribunal is not 
powerless in the performance of its 
duty to ascertain the truth. There is 
not only Section 165 of the Evidence 
Act which enables the Court to put 
any question it likes to a witness, but 
there are also the provisions of O. 16 
R. 14 Civil P.C. in this regard. 

(Para 25) 

(E) Representation of the People 
Act (1951). S. 116-A — Appeal to 
Supreme Court — Re-appreciation of 
evidence. Ele. Petn. No. 14 of 1972, 
D - 30-3-1973 (Punj & Har.) Revers- 
ed. 


Where important aspects of the 
case were neither satisfactorily 
brought out clearly by the evidence 
in the case nor examined by the High 
Court despite the voluminous evi- 
dence led by the parties and the 
lengthy judgment delivered by the Tri- 
bunal and the Court also adopted a 
standard of proof which was not 
strict enough in appraising the worth 
of evidence produced to support a 
charge of corrupt practice: 


Held, that it was not the practice 
of the Supreme Court to reassess evi- 
dence or to perform the duties of the 
trial Court even in election first ap- 
Deals unless no other course was left 


‘open to it. In the circumstances it 


as 
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was a fit case to be sent back to the 
High Court for its reconsideration. 
Ele. Petn. No. 14 of 1972 D/~ 30-3-1973 
(Punj & Har) Reversed. (Para 26) 
Cases Referred: Chronological Paras 
AIR 1975 SC 290 = (1974) 2 SCC 660 

4 12, 16 

M/s. R. K. Garg, B. C Agarwala, 
V. J. Francis and R. C. Kaushik. Advo- 
cates for Appellant; M/s. T. S. Krish- 
namurthi Iyer, (Sr.) Advocate, (M/s. 
K. C. Agarwala, M. M. L. Srivastava 
and E. C. Agarwala, Advocates. with 
him (for No. 1) and Mr. A. T. M. 
Sampath (for No. 2) for Respondents. 

Judgment of the Court was deli- 
vered by 

BEG, J.-— Pratap Singh, the 
appellant before us under Sec. 116A 
of the Representation of the People 
Act, 1951 (hereinafter referred to as 
‘the Act’), was elected at an election 
held on 11-3-1972 for the Haryana 
State Legislative Assembly, the re- 
sult of which was declared on 12-3- 
1972. The Respondent Balbir Singh 
questioned this election by means of 
an election petition alleging that the 
election was void as the appellant had 
committed corrupt practices hit by 
Sec. 123, sub-ss. (4), (5). and (6) of the 
Act. The petition was allowed by a 
learned Judge of the High Court of 
Punjab and Haryana, solely on the 
ground that the corrupt practice, pro- 
vided for as follows, in Section 123 
(5) of the Act, was committed by the 
appellant: 

“123 (5). The hiring or procuring, 
whether on payment or otherwise, of 
any vehicle or vessel by a candidate 
or his agent or by any other person 
with the consent of a candidate or his 
election agent, or the use of such 
vehicle or vessel for the free convey- 
ance of any elector (other than the 
candidate himself, the members of his 
family or his agent) to or from any 
polling station provided under Sec- 
tion 25 or a place fixed under sub- 
section (1) of Section 29 for the poll: 

Provided that the hiring of a 
vehicle or vessel by an elector or by 
several electors at their joint costs for 
the purposes of conveying him of 
them to and from any such polling 
station or place fixed for the poll 
shall not be deemed to be a corrupt 
practice under this clause if the vehi- 
cle or vessel so hired is a vehicle or 


Pratap Singh v. Rajinder Singh (Beg J.) 


{[Prs, 1-3} S. C. 1047 


vessel not propelled by mechanical 
power: 


Provided further that the use of 
any public transport vehicle or vessel 
or any tramcar or railway carriage 
by any elector at his own cost for 
the purpose of going to or coming 
from any such polling station or place 
tixed for the poll shall not be deemed 
to be a corrupt practice under this 
clause”, 


2. The appellant assails the 
judgment of the High Court on the 
following main grounds with which 
we will deal seriatim: 

1. That, the High Court erred in 
relying upon legally unproved entries 
in what is called a Pukar book or 
register showing both the hiring out 
and then payments for the use of cer- 
tain trucks on 11-3-1972, the date of 
election, for purposes of election. 

2. That, the Register itself is in- 
admissible in evidence under any pro- 
vision of the Evidence Act. 

3. That, the entries in the Pukar 
Register are suspicious indicating that 
the Register itself, or, at least, the er- 
tries involved were not contempora- 
neous but fabricated after the elec- 
tion was over. 


4. That, the High Court erred in 
relying upon the evidence of challans 
by the police on 11-3-1972 of drivers 
of trucks said to have been used by 
the appellant when the best evidence 
in the possession of the police relat- 
ing to these challans was not forth- 
coming so that the challans appeared 
to have been manoeuvred for the 
purpose of supporting a false case. 

5. That, the High Court erred in 
relying upon merely uncorroborated 
oral testimony of Motor truck drivers 
in accepting the respondents case 
which wasnotreally corroborated as 
the alleged corroborative evidence was 
not evidence at all in the eye of law. 

6. That, the High Court overlook- 
ed the well established principle that 
the charge of a corrupt practice in 
the course of an election must be 
treated as quasi-criminal in character 
which has to be proved beyond rea- 
sonable doubt 

3. We will deal with these ob- 
jections in the reverse order, starting 
with the last mentioned ground of 
attack on the High Court’s judgment. 
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The judgment rests largely on ap- 
preciation of oral evidence. I: could 
not, therefore, be easily disturbed by 
us as has been repeatedly poinzed out 
by this Court even in first app2als on 
facts in election cases. If the High 
Court overlooks serious infirm‘ties in 
the evidence adduced to support the 
case accepted by it or misreads evi- 
dence or ignores the principle that a 
charge of corrupt practice, in the 
course of an election. is a grave one 
which, if established, caste a serious 
reflection and imposes a disability 
upon the candidate held guilty of it, 
so that the Court must be satisfied 
beyond reasonable doubt about its 
veracity, this Court will not hesitate 
to interfere. 


4. Learned Counsel for the ap- 
pellant has relied upon the dacision 
of this Court in Rahim Khan v. Khur- 
shid Ahmed: (1974) 2 SCC 6560 at 
p. 666 = (AIR 1975 SC 290 at pp. 294- 
295), where Krishna Iyer, J., speaking 
for this Court, said (at p. 666) (of 
SCC) = (at pp. 294-295 of ATR): 


“An election once held is not to 
be treated in a light-hearted manner 
and defeated candidates or disgrun- 
tled electors should not 
with it by filing election petitions on 
unsubstantial grounds and irrespon- 
sible evidence, thereby introducing a 
serious element of uncertainty in the 
verdict already rendered by the elec- 
torate. An election is a politically 
sacred public act, not of one person 
or of one official, but of the collec- 
tive will of the whole constituency. 
Courts naturally must respect this 
public expression secretly written -and 
show extreme reluctance to set aside 
or declare void an election which has 
already been held unless clear and 
cogent testimony compelling the 
Court to uphold the corrupt practice 
alleged against the returned candi- 
date is adduced. Indeed, election peti- 
tions where corrupt practices ar2 im- 
puted must be regarded as proceed- 
ings of a quasi-criminal nature where- 
in strict proof is necessary. The bur- 
den is therefore heavy on him who 
assails an election which has been 
concluded”. 


5. In Rahim Khan’s case (1974) 
2 SCC 660 = (AIR 1975 SC 290) 
(supra) our learned brother Krishna 
Iyer also warned us in the words of 


get away . 


A.L R. 


Sydney Harris (at p. 666) (of SCC) = 
(at p 295 of AIR): 


“Once We assuage our conscience 
by calling something a ‘necessary 
evil’, it begins to look more and more 
necessary and less and less evil’. 
He then proceeded to observe (at 
p. 663) (of SCC) = (at p. 295 of AIR): 


“For this very reason the Court 
has to be stern so as to induce in 
the candidates, the parties and wor- 
kers that temper and truthfulness so 
apprepriate to the process. . .”’ 


After pointing out the difficulty of 
laying down any cast iron or rigid 
rules for testing the veracity of wit- 
nesses, this Court said (at p. 672) (of 
SCC) = (at p. 299 of AIR) there: 


“We regard it as extremely un- 
safe, in the present climate of kilken- 
ny~-cat election competitions and par- 
tisan witnesses wearing robes of vera- 
city, to upturn a hard won electoral 
victory merely because lip service to 
a corrupt practice has been rendered 
by some sanctimonious witnesses. The 
Court must look for serious assur- 
ance unlying circumstances or 
unimpeachable documents to uphold 
grave charges of corrupt practices 
which might not merely cancel the 
election result, but extinguish many 
a man’s public life”. 


In that case, this Court found the 
charge of a corrupt practice to be 
established upon oral and documen- 
tary evidence given to support it. 


6. In the case before us, we 
find that the High Court accepted the 
evidence of Uggar Sain, P.W. 24, be- 
cause, inter alia, it was supported by 
a “Pukar Register” kept by the Union 
of truck drivers of trucks hired in 
the order said to be determined by 
their places in the Register. It relied 
on this evidence despite certain seri- 
ous objections to the entries in the 
Register showing payments for the 
trucks said to have been used by the 
appellent. The High Court, however, 
held that the testimony of Uggar Sain 
found sufficient corroboration not only 
from the entries in Pukar Register 
but also from the testimony of Khan- 
du Ram, P.W. 25, Harish Lal, P.W. 26, 
Jai Gopal, P.W. 27, Chokha Namad, 
P.W. 28, Gurbachan Singh, P.W. 37 
and Rajinder Singh, P.W. 38, each of 
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whom had deposed that he was paid 
asum of Rs. 150/- on 10-3-1972 for 
performing election duty for the ap- 
pellant for carrying voters on 11-3- 
1972. The learned Judge observed 
about these drivers: 


“None of them is shown to be in- 
terested in the petitioner or against 
the returned candidate nor was the 
deposition of any one of them shaken 


. in cross-examination and I do not see 


any good reason for discarding their 
sworn word. As would be seen later, 
they actually plied their trucks for 
the returned candidate on the 11th of 
March, 1972 a fact which clinches 
the matter against him”. 


4. The denials of the returned 
candidate were rejected by the learn- 
ed Judge on the ground that these 
were made by a highly interested 
party. After having been taken 
through the judgment we are not 
satisfied that the learned Judge did 





anything more than to rather mecha-. 


nically accept the oral and documen- 
tary evidence given to support the 
charge, We certainly do not find there 
any consideration or discussion of a 
number of infirmities which have 
been placed before us both in the oral 
and documentary evidence adduced to 
support the charge. We think that this 
is so because the learned Judge seems 
to have held the view that a mere 
consideration of probabilities, without 
applying a strict standard of proof 
beyond reasonable doubt to a charge 
of corrupt practice was enough here. 


8.. After going through the evi- 
dence relating to the use of each truck 
and repeating, rather mechanically, 
that this evidence on behalf of the 
petitioner was acceptable in each in- 
stance given, the learned Judge con- 
cluded: 

"As a result of the discussion of 
the evidence under this issue, I hol 
that the returned candidate hired and 
used trucks Nos. HRR 5155, HRR 
5161, HRR 5077, HRR 5013, and HRR 
597, for the free conveyance of elec- 
tors to various polling stations, and 
thus committed the corrupt practice 
defined in clause (5) of Section 123 of 
the Act”. 

9. We find no indication any- 
where in the judgment that the stric- 
ter standard of proof, which is appli- 
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_There is no presumption, 
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cable to such charges, was kept 
view by the learned Judge. 


10. The fifth ground of objec- 

























testimony cannot be accepted when a 
corrupt practice is set up to assail an 
election unless it is corroborated by 
other kinds of evidence in material 
particulars. We are not aware of 
any such general inflexible rule oflaw 
or practice which could justify a 
wholesale condemnation or rejection 
of a species of evidence which is 
legally admissible and can be acted 
upon under the provisions of Evi- 
dence Act in every type of case if it 
is, after proper scrutiny, found to be 
reliable or worthy of acceptance. 
either in 
this country or anywhere else, that 
a witness, deposing on oath in the 
witness box, is untruthful unless he is 
shown to be, indubitably, speaking 
the truth. On the other hand, the 
ordinary presumption is that a wit- 
ness deposing solemnly on oath he- 
fore a judicial tribunal is a witness of 
truth unless the contrary is shown. 


11. It is not required by our 
law of evidence that a witness must 
be proved to be a perjurer before his 
evidence is discarded. It may be 
enough if his evidence appears to be 
quite improbable or to spring from 
such tainted or biased or dubious a 
source as to be unsafe to be acted upon 
without corroboration from evidence 
other than that of the witness him- 
self. The evidence of every witness 
in an election case cannot be dubbed 
as intrinsically suspect or defective. It 
cannot be equated with that of an 
accomplice in a criminal case whose 
testimony has, according to a rule of 
practice though not of law, to becor- 
roborated in material particulars be- 
fore it is relied upon. 


12. This Court pointed out in 
Rahim Khan’s case, (1964) 2 SCC 660 
= (AIR 1975 SC 290) (supra) that 
there are no golden rules for apprais- 
ing human testimony. In assessing its 
worth Judges can err honestly just as 
witnesses can make honestly mistaken 
statements under oath. The extrac- 
tion of what should constitute the 
credible foundation of judicially 
sound judgment is an art which 
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nothing except sound common sense 
and prudence combined with experi- 
ence can teach. A sound judgment 
must disclose a fair attempt to “sepa- 
rate the grain from the chaff’ as it 
has often been said. 


13. Section 3 of the Evidence 
Act lays down: 


“A fact is said to be proved when 
after considering the matters before 
it, the Court either believes it to exist 
or considers its existence so probable 
that a prudent man ought, under the 
circumstances of the particular case, 
to act upon the supposition that it 
exists”. 

14. Hence, it has sometimes 
been argued that the same standard 
of proof applies to all types of cases. 
Such a contention 
But, what has to be borne in mind is 
that, in judging the evidence of a 
grave charge, prudence dictates that 
the belief in its correctness should 
form the basis of a judicial verdict of 
guilt only if that belief reaches a con- 
viction beyond reasonable doubt. If 
prudence is the real test, it preseribes 
differing standards of proof in differ- 
ing circumstances. Its requirements 
preclude any Procrustean bed cf uni- 
formly rigid rules for each type of 
case. 

15. The circumstances under 
which reasonable doubt may or may 
not exist in a case cannot possibly be 
exhaustively catalogued. All that one 
can say is that in deciding whether 
the stricter standard of proof is satis- 
fied in a case of alleged corrup? prac- 
tice, resting upon oral evidence only, 
the Courts should be particularly 
astute and not omit to examine fairly 
the effect of every existing substan- 
tial ground which could introcuce a 
reasonable doubt in a case. In doing 
so, the Court has also to beware of 
bare suspicion, based on popular pre- 
judices or beliefs sought to be intro- 
duced merely to bias the Court against 
a witness or a party of a particular 
type. 

16. In the case before us, we 
find that the learned Counsel for the 
appellant hes repeatedly referred to 
the fact that the respondent, whose 
election petition succeeded before the 
learned Judge, was a defeated former 
Minister of the ruling Congress party. 
Learned Counsel wanted us to infer 


seems plausible.. 


that, because the respondent had been 
welcomed and garlanded by the Presi- 
dent of the Motor Truck Drivers’ 
Union of Ganaur, the evidence of 
motor drivers was easily available to 
him. In other words, we were asked 
to assume that the motor drivers 
would be prepared to commit per- 
jury, at the instance of the President 
of the Motor Truck Drivers’ Union. 
only to please a former defeated 
Minister. We do not think that it is 
reasonable to carry such a suspicion 
to the extent of attributing to every 
Witness appearing in support of the 
respondent’s case a tendency or de- 
sire to commit perjury. The law does 
not discriminate against or frown up- 
on a former Minister, belonging to 
any party, whether in or out of power, 
so that it must view every witness 
produced by him with suspicion sim- 
ply kecause he had been a Minister. 
On the other hand, we think that it 
would not be unreasonable to believe 
that a person who has occupied the 
responsible position of a Minister will 
be less inclined to suborn witnesses or 
conspire to produce perjured evidence 
just because he is defeated in an elec- 
tion which is not the only test of a 
person’s worth or respectability im 
society. We think that a person who 
has held a responsible office will bs 
acting imprudently if he spoils his 
public image by deliberately produc- 
ing perjured evidence. We are not 
prepared to uphold the 5th conten- 
tion of the appellant that, either as a 
general rule in election cases, or, on 
the facts of this particular case, the 
evidence of the motor drivers must 
be necessarily rejected simply be- 
cause it is oral testimony of divers 
of trucks who had formed a Union 
which had once invited and garland- 
ed the respondent. We, however, 
think that their evidence had to be 
more carefully scrutinized than the 
High Court was disposed to do it. As 
was pointed out in Rahim Khan’s 
ease, (1974) 2 SCC 660 = (AIR 1975 
SC 290) (supra), evidence considered 
unsafe to be acted upon by a judicial 
Tribunal need not be necessarily false. 


17. Turning to the 4th ground 
of objection, relating to prosecutions 
of truck drivers by the Police for al- 
leged offences said to have taken 
place on 11-3-1972, we find that the 
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High Court accepted the allegation 
that the drivers were challaned on 
11-3-1972 without commenting on 
some conflicting evidence as to the 
date on which the motor drivers were 
challaned. In reply, it has been con- 
tended that witnesses who could have 
given more evidence on this question 
were not only given up by the peti- 
tioner respondent but also by the ap- 
pellant as the date of challans was 
accepted or not questioned on behalf 
of the appellant. Our attention is in- 
vited to a Miscellaneous application 
No. 216-E/72 dated 19-10-1972 where 
learned Counsel for the appellant not 
merely stated that he did not want to 
examine either the Mohrir Constable 
of Police Station Ganaur or a Clerk 
of the office of the Superintendent of 
Police, Rohtak, but prayed that “the 
above two witnesses may kindly be 
informed telegraphically not to ap- 
pear on 23-10-72”, 


18. It is, therefore, argued not 
without force, that the date of the 
ehallans was not seriously disputed 
by the appellant before the High 
Court so that this question should 
not be allowed to be argued before 
us. It was also contended on behalf 
of the respondent that there had been 
some tampering with the record in 
the Magistrate’s Court which explain- 
ed the contrary evidence given by 
Subash Chander, P.W. 11, the Ahal- 
mad of a Magistrate’s Court, showing 
that the challan was dated 17-3-1972. 
It was orally prayed that we should 
summon and examine, at this stage, 
the original record from the Court of 
the Magistrate concerned. However, as 
no argument appears to have been ad- 
dressed on this question in the High 
Court we think that this is a matter 
which the High Court can and should 
itself examine after summoning the 
record from the Magistrate’s Court as 
we propose to send the case back to it 
for reconsideration after taking some 
further evidence. 


19. It has been argued on be- 
half of the respondent that there is 
enough evidence of the motor truck 
drivers and of the voters carried as 
well as documentary evidence, in- 
cluding a log book of a driver, to 
show that the trucks used on behalf 
of the respondent were carrying 
voters to the election booth, and were, 


Pratap Singh v. Rajinder Singh 
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therefore, challaned on 11--3-l 972 
because carrying of passengers in 
trucks was not permitted. 


20. It was admitted that no 
entry was made in the general diary 
of Gannaur Police Station, according 
to the rules, but this, it was contend- 
ed for the respondent, is not conclu- 
sive as relevant entries relating to 
some petty offences are often missing. 
These are, however, some of the mat- 
ters which the High Court can and 
should consider. 


21. It appears to us that a 
number of points, on the worth of 
various items of evidence, which have 
been raised for the 1st time to ques- 
tion the authenticity of the evidence 
relating to the prosecution of drivers 
of trucks, said to have been carrying 
voters for the appellant, were not ad- 
vanced before the High Court. We 
think that we ought to have the bene- 
fit of scrutiny of the whole evidence 
on this question by the High Court 
and its findings thereon. We are not 
prepared to proceed on the assump- 
tion that the respondent could easily 
get evidence fabricated as he had been 
a Minister. 

22. We may now deal with 
the first three grounds of objection, 
all relating to what is called the 
Pukar Register. 


23. It is true that Uggar Sain, 
P.W. 24, who was called to prove the 
Pukar Register, did not actually de- 
pose in whose handwriting the en- 
tries in it were made or what could 
or could not be properly entered here. 
The trend of cross-examination, how- 
ever, shows that it proceeded on the 
assumption that Uggar Sain, P.W. 24, 
was actually making entries in it. But, 
neither this fact was proved in the 
examination-in-chief nor was the 
course of business, according to which 
entries could be made in the Regis- 
ter, including entries of alleged pay- 
ments by the respondent, proved. A 
number of questions raised before us, 
throwing some suspicion on the au- 
thenticity of the entries in this Pukar 
Register and the dates on which they 
could be or were made seem to us to 
be entirely new. They were not sug- 
gested to P.W. 24, Uggar Sain, who 
might have had some explanations 
for these suspicious features. Nor do 
all these defects seem to have been 


(Beg J.) 
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mentioned in the course of arguments 
before the High Court. For example, 
the truck numbers of trucks said to 
have been sent to the appellant do 
not appear against the name of the 
appellant but seem inserted after- 
wards above the place where they 
would be expected to be found. The 
exact meaning or effect of such a 
feature could only have been brought 
out by cross-examination of Ugzgar 
sain, P.W. 24, on behalf of the appcl- 
lant. 

24, As regards the admissibi- 
lity of the Pukar Register and evi- 


dence of prosecution of the truck dri- - 


vers, we are unable to accept the sub- 
mission that these are inadmissible 
under the Evidence Act. Even though 
the course of business under which 
the Pukar Register was kept was not 
proved, we think that documents, 
such as the Pukar Register and those 
relating to the prosecutions of the 
drivers, who were said to be carrying 
voters on 11-3-1972, could be proved 
under Section 11 of the Evidence Act. 

25. We think that, in view of 
the importance of the evidence of 
Uggar Sain, P.W. 24, both his exami- 
nation-in-chief and his cross-examina~ 
tion are most unsatisfactory. We may 
there observe that the Election Tribu- 
nal is not powerless in such cases in 
[the performance of its duty to ascer- 
tain the truth. There is not only Sec- 
tion 165 of the Evidence Act which 
enables the Court to put any question 
it likes to a witness, but there are 
also the provisions of Order XVI, 
Rule 14, Civil Procedure Code which 
lay down: 

“Subject to the provisions of this 
Code astoattendance and appearance 
and to any law for the time being in 
force, where the Court at any time 
thinks it necessary to examine any 
person other than a party to the suit 
and not called as a witness by a party 
to the suit, the Court may, of its own 
motion, cause such person to be sum- 
moned as a witness to give evicence, 
or to produce any document in his 
possession, on a day to be appointed, 
and may examine him as a witness or 
require him to produce such docu- 
ment”. 

26. We think that the ascer- 
tainment of a number of essential facts 
relating to the charge was neither 


A.L R. 


regular nor sufficiently detailed in the 
case now before us. We find that the 
High Court proceeded on the assump- 
tion that facts which ought to have 
been technically proved had been 
sufficiently proved. It too readily 
accepted the evidence, both oral and 
documentary, without examining all 
the defects of it which have been 
sought to be placed before us. We are 
left with an unavoidable impression 
that important aspects of the case 
were neither satisfactorily brought 
out clearly by the evidence in the 
case nor examined by the High Court 
despite the voluminous evidence led 
by the parties and the lengthy judg- 
ment delivered by the Tribunal. We 
also find that the Court adopted a 
standard of proof which is not strict 
enough in appraising the worth of 
evidence produced to support a charge 
of corrupt practice. As it is not the 
practice of this Court to reassess evi- 
dence or to perform the duties of the 
Trial Court, even in election first ap- 
peals, unless no other course is left 
open to it, we think that this is a fit 
case in which we should send back 
the case for reconsideration by the 
High Court after recalling such wit- 
nesses aS may be considered neces- 
sary by it, and, in particular, Uggar 
Sain, P.W. 24, so that at least the 
Pukar Register, assumed to have been 
duly proved, may be proved in ac- 
cordance with law. We think that the 
objections to the proof of this docu- 
ment, and of entries in it do not go 
beyond objections to the mode of 
proof. The entries in it could be ac- 
cepted as sufficiently reliable only 
after a much more rigorous examina- 
tion of their maker than the parties 
or the Court subjected him to. We 
think that we should not give a find- 
ing upon the reliability of these en- 
tries before the allegedly suspicious 
features have been specifically put to 
P.W. 24, Uggar Sain, who was assum- 
ed to have made the entries without 
even asking him whether he did make 
them. 


27. In the result, we set aside 
the judgment and order of the High 
Court and we remand the case to it 
for disposal in accordance with law 
after adduction of such further evi- 
dence as may be necessary in the 
interests of justice. In view of our 


a 
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order remanding the case to the High 
Court it is unnecessary to consider 
the three Civil Miscellaneous Peti- 
tions for urging additional grounds, 
for condonation of delay in filing the 
application for urging additional 
grounds, and for permission to file a 
certified copy of the summary regis- 
ter for 21-3-1972 and 22-3-1972 of the 
Court of Judicial Magistrate Ist Class, 
Sonepat. These applications are, 
therefore. dismissed. The parties may, 
however, make appropriate applica- 
tions in the High Court. The costs of 
this litigation in the High Court as 
well as in this Court will abide the 
result. The appellant will continue 
to function as an elected member 
subject to the result of the election 
petition. 

Case remanded. 
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(From: Patna) 
A. ALAGIRISWAMI AND N. L. 
UNTWALIA, JJ. 
Surya Kant Roy, Appellant v. 
Imamul Hai Khan, Respondent. 
Civil Appeal No. 1116 of 1973, 
D/- 12-3-1975. 


(A) Representation of the People 
Act (1951) S. 100 (1) (a) — “Person 
holding office under Government” — 
Interpretation. (B & O Mining Settle- 
ment Act (4 of 1920) S. 7). 


The Chairman of the Mines Board 
of Health appointed by the State Gov- 
ernment under B. & O. Mining Set- 
tlement Act (4 of 1920) is not a person 
holding office under the State Gov- 
ernment because such a Board is not 
wholly under the control of the Gov- 
ernment in all its functions. Maore- 
over, payments to him are not from 
out of the Government revenues. 
Hence he is not disqualified for stand- 
ing for election to Legislative As- 
sembly. AIR 1958 SC 52 and (1971) 
3 SCC 870 and AIR 1969 SC 744 Rel. 
on. (Para 7) 


(B) Representation of the People 
Act (1951), S. 123 (7) — Corrupt pra- 
ctice — Evidence and proof. (Evidence 
Act (1872), S. 3). 
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An allegation of corrupt practice 
being a serious one, leading not mere- 
ly to the consequence of the election 
of the successful candidate being set 
aside but also of his being disqualified 
to stand for election for a certain 
period, should be proved beyond 
reasonable doubt. (Para 9) 
Cases Referred: Chronological Paras 


(1971) 3 SCC 870 = 1970 U. J. SC 334 


6 

AIR 1969 SC 744 = (1969) 3 SCR 425 
=1969 Lab IC 1139 gi 
AIR 1958 SC 52 = 1958 SCR 387 5 


The Judgment of the Court was 
delivered by 


ALAGIRISWAMI, J.:— This ap- 
peal by one of’ the unsuccessful can- 
didates in the election held to the 
Legislative Assembly of Bihar State 
from the Baghmara constituency is 
against the dismissal of his election 
petition questioning the respondent's 
election by the High Courtat Patna. 


2. Only two questions were 
argued before us (1) that the respon- 
dent was disqualified for standing for 
the election as he held an office of 
profit under the Government of 
Bihar, and (2) that he obtained the 
services of- a Sub-Inspector of Police 
for the furtherance of the prospects 
of his election. 


3. The facts relating to the 
first question are these: Under the 
Bihar and Orissa Mining Settlement 
Act, 1920 a Board called the Mines 
Board of Health may be established 
to provide for the control and sanita- 
tion of any area within which persons 
employed in a mine reside and for 
the prevention therein of the out- 
break and spread of epidemie dis- 
eases. Before the area is declared to 
be a mining settlement for the pur- 
poses of the Act certain prescribed 
formalities like receiving objections 
ete. have to be observed. The Board 
is a body corporate having perpetual 
succession and a common seal with 
power to hold and acquire property. 
It consists of not less than seven and 
not more than eleven members of 
whom not less than two and not more 
than four are elected by owners of 
mines within the mining settlement, 
three non-officials selected by the 
State Government and two or more 
members but not exceeding four nomi- 
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nated by the State Government. The 
Chairman of the Board is to be ap- 
pointed by the State Government 
from among the members of the 
Board. A fund called “The Mining Set- 
tlement Fund” is formed for every 
mining settlement and the fund vests in 
the Board. The fund consistsof sums 
charged by the Board under the Act 
from lanå owners ete. as also sums 
allotted to the Board from the State 
revenues; sums borrowed by the 
Board under the ` Local Authorities 
Loans Act; grants received from 
Local Authorities, associations and 
private persons ete. The Board ap- 
points Health Officers as wel. as 
Sanitary Inspectors. The Board can 
impose taxes like latrine tax and also 
make yearly assessment. There are 
certain powers conferred on the State 
Government under the Act but they 
are no more than powers conferred on 
State Governments in respect of vari- 
ous local bodies. The respondent was 
appointed by the Government as the 
Chairman of the Jharia Mines Board 
of Health. 


A, We agree with the learned 
Judge of the High Court that it is 
_ difficult to accept the argument that 
the Board is wholly under the con- 
trol of the State Government in all 
its functions. The Board levies taxes 
and other assessments and has got its 
own funds. The fact that the Govern- 
ment andotherlocal authorities might 
make grants to the Board does not 
mean that all the funds of the Board 
are Government funds or Govern- 
ment property. The provisions we 
have set out above are enough to 
establish that the Board is a ‘local 
authority’ within the meaning of that 
expression as defined in clause (31) 
of Section 3 of the General Clauses 
Act, 1897. Indeed this position does 
not seem to have been disputed by 
the petitioner before the High Court 
in the course of his argument. We do 
not, therefore, think that the mere 
fact that the respondent was appin- 
ted as Chairman of the Board by the 
Government would make him a per- 
son holding an office under the State 
Government. 


5. We may in this connection 
refer to certain decisions of this 
Court. In Abdul Shakur v. Rikkab- 
chand,, (1958 SCR 387 at p. 394) = 


Government, and (5) Does the 


A. IR. 
(AIR 1958 SC 52 at p. 55) this Court 
held : 


“The power of the Government 
to appoint a person to an office of 
profit or to continue him in that office 
or revoke his appointment at their 
discretion and payment from out of 


Government revenues are important 


factors in determining whether that 
person is holding an office of profit 
under the Government.” 


We have already pointed out that in 
this case the payments to the respon- 
dent are not from out of the Govern- 
ment revenues. l 


6. In Shivamurthy Swami v. 
Agadi Sanganna Andanappa (1971 (3) 
SCC 870) this Court pointed out: 


*..the office in question must have 
been held under a Government and to 
that some pay, salary, emoluments 
or allowance is attached...... This 
Court in several decisions had laid 
down the tests for finding out whe- 
ther an office in question is an office 
under a Government and whether it 
is an office of profit. Those tests are: 
(1) Whether the Government makes 
the appointment; (2) Whether the 
Government has the right to remove 
or dismiss the holder; (3) Whether 
the Government pays the remunera~ 
tion; (4) What are the functions of the 
holder? Does he perform them for the 
Gov~ 
ernment exercise any control over 
the performance of those functions?” 
Here again it is to be pointed out that 
the Government does not pay the 
remuneration nor does the holder 
perform his functions for the Gov- 
ernment. To hold otherwise would be 
to hold that local bodies like Muni- 
cipal Councils perform their func- 
tions for the Government though in 
one sense the functions they perform 
are governmental functions. 

T. The decision of this Court 
in Gurushantappa v. Abdul Khuddus, 
(AIR 1969 SC 744 = 1969 (3) SCR 
425), which was also relied upon by 
the High Court, may be usefully re- 
ferred to. 

Tt was there observed: 


“Thus, in the case of election as 
President or Vice-President, the dis- 
qualification arises even if the candi- 
date is holding an office of profit 
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under a local or any other authority 
under the control of the Central Gov- 
ernment or the State Government. 
whereas. in the case of a candidate for 
election as a Member of any of the 
Legislatures, no such disqualification 
is laid down by the Constitution if 
the office of profit is-held under a 
local or any other authority under 
the control of the Government and 
not directly under any of the Gov- 
ernments. This clearly indicates that 
in the case of eligibility for election 
as a member of a Legislature, the 
holding of an office of profit under 
a corporate body like a local autho- 
rity does not bring about disqualifica- 
tion even if that local authority be 
under the control of the Government. 
The mere control of the Government 
over the authority having the power 
to appoint, dismiss, or control the 
working of the officer employed by 
such authority does not disqualify 


that officer from being a candidate ` 


for election as a member of the Legis- 
lature in the manner in which such 
disqualification comes into existence 
for being elected as the President or 
the Vice-President.” 


The office held by the respondent is 
held . under a local authority. The 
holding of an office of profit in it 
does not bring about a disqualifica- 
tion even if that local authority be 
under the control of the Government. 
The mere control of Government over 
the authority having the power to 


' appoint, dismiss, or control the work- 


ing of the officer employed by such 
authority does not disqualify that 
officer from being a candidate 
for election as a member of the 
Legislature. Therefore, the control 
exercised by the Government over 
the Board in this case does not 
make the Board an organ of the Gov- 
ernment nor does it make the res- 
pondent a person holding an ofiice 
under the Government. It is, there- 
fore, unnecessary to go into the ques- 
tion whether the office held by the 
respondent was an office of profit, 
though we may indicate that on the 
evidence available in this case we 
have come to the conclusion that it 
is not an office of profit. We are not 
setting out the evidence at length 
only because it is unnecessary for the 
purpose of this case. 


Surya Kant v. J. H. Khan (Alagiriswami J.) 
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8. As regards the 2nd ques- 
tion the allegation of the appellant 
was that the respondent taking ad- 
vantage of his position as a former 
Cabinet Minister of the State of Bihar 
had procured the services ofthe offi- 
cer-in-charge of Chas police station 
in arranging and holding his election 
meeting on 20th February, 1972 within 
the premises of the Chas police sta- 
tion and this was a corrupt practice 
within the meaning of sub-s. (7) of 
Section 123 of the Representation of 
the People Act. According to the res- 
pondent the election meeting was 
held in the vacant space on the sou- 
thern side of the compound wall of 
the police station. The evidence relied 
upon by the appellant for proving his 
charge was his own and that oftwo 
of his co-villagers, The appellant was 
not an eye witness of this meeting 
and his evidence was pure hearsay. 
The person who is said to have in- 
formed him was not examined. The 
evidence of P.Ws. 1 and 2 was not 
accepted by the High Court. The 
police officer concerned, who was 
examined as R.W. 8, as well as the 
respondent (R.W. 10) have denied the 
allegation. After a careful examina- 
tion of all the evidence the High 
Court held this charge not proved. 
We have gone through the evidence 
and see no reason to differ from the 
High Court on this point. 


9. An allegation of corrupt 
practice being a serious one leading 
not merely to the consequence of the 
election of the successful candidate 
being set aside but also of his being 
disqualified to stand for election for 
a certain period should be proved 
beyond reasonable doubt and we find 


such proof lacking in this case. 
10. The appeal is dismissed 
with costs. 


Appeal dismissed. 
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(From: Railway Rate Tribural, 
Madras)* 
A. N. RAY, C. J., K. K. MATHEW, 

V. R. KRISHNA IYER AND 

A. C. GUPTA, JJ. 

The Jaipur Udyog Ltd., Appel- 
lant v. Union of India and cthers, 
Respondents. 

Civil Appeals Nos. 1479 and 1547 
of 1974, D/- 5-3-1975. 

Railways Act (1890), Ss. 41, 41A 
-Railway siding line — Maintenance 
charges — Complaint against — 
Powers of Railway Rates Tribunal on 
revision of its previous order. 


The appellant company had tekena 
siding line connecting their factory 
with the main railway line. They filed 
a complaint before Railway Rates Tri- 
bunal against the Railway Adminis- 
tration for unreasonable charges levi- 
ed by the Administration. The Tri- 
bunal reduced the charges but on 
revision revoked its earlier order, On 
appeal to Supreme Court by special 
leave; 

Held that in the circumstances of 
the case, the order of revocation of 
previous orders was the only choice 
left to the Tribunal. The order was 
proper and it was not necessary to 
remand the matter back to the Tri- 
bunal. AIR 1963 SC 217, Distinguish- 
ed, (Paras 5, 6) 
Cases Referred: Chronological Paras 


AIR 1963 SC 217 = (1963) 2 SCR = 


Mr. A. K. Sen, Sr. Advocate (in 
C. A. No. 1479 of 1974), Mr. FY. S. 
Chitale, Sr. Advocate (in C.A. Nos. 
1479 and 1547 of 1974), (M/s. K. K. 
Jain, Bishamber Lal, Advocates with 
him) and S. K. Gupta Advocate, for 


Appellant; M/s. S. C. Gupta and 
Girish Chandra, Advocates, for Res- 
pondents, 


The Judgment of the Court was 
delivered by — 

GUPTA, J.:— These two appeals 
by special leave are directed against 
two orders of the Railway Rates Tri- 
bunal (hereinafter referred to as the 


*(Appln. No. 1 of 1972, D/- 4-1-1974 
Rly. Rate Tri. Madras) 
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Tribunal) revoking under Sec. 41A 
the Indian Railways Act, 1890 PSE 
inafter referred to as the Act) two 
previous orders passed by the Tribu- 
nal upon complaints made under Sec- 
tion 41 of the Act by the appellant 
before us. 


. The material facts are as 
follows. Jaipur Udyog Limited, ap- 
pellant in each of these appeals, owns 
a cement factory at Swaimadhopur, 
a station on the Western Railway, 
and a limestone quarry at Phallodi at 
a distance of 24 kilometres from the 
factory. Phallodi is about 8 kilome- 
tres from Rawanjna Dungar station 
on the Western Railway. There is a 
siding connecting the main railway 
line at Rawanjna Dungar station with 
the quarry at Phallodi. The siding is 
maintained by the railway adminis- 
tration on payment of charges by the 
appellant. On November 22, 1965 the 
appellant filed a complaint under 
Section 41 of the Act, registered as 
Complaint No. 6 of 1965, alleging 
that the charges levied by the Rail- 
way administration were unreason- 
able. Civil Appeal No. 1479 of 1974 
arises out of this complaint. By its 
order dated January 31, 1969 the Tri- 
bunal disposed of the complaint re- 
ducing the maintenance, siding and 
the supplementary charges. On De- 
cember 1, 1971 the railway adminis- 
tration applied under Section 41A of. 
the Act for revision of the earlier 
order of the Tribunal praying that 
the earlier order be revoked or a 
fresh order made refixing the rates 
and charges, Civil Appeal No. 1547 of 
1974 has its origin in a similar com- 
plaint, registered as Complaint No. 7 
of 1965, made by the appellant on 
November 18, 1965, in respect of 
similar charges made by the railway 
administration for the placement of 
wagons on and their removal from 
the railway lines within the appel- 
lant’s premises and for maintenance 
of these lines. In this case also the 
Tribunal had reduced the charges by 
its order dated July 30, 1970. The 
railway administration applied under 
Section 41A of the Act for variation 
or revocation of the said order. How- 
ever, at the hearing of these applica- 
tions under Section 41A, the railway 
administration prayed for complete 


revocation of the previous orders 
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which the Tribunal allowed. In these 
appeals the appellant contends that 
instead of revoking the earlier orders 
the Tribunal should have refixed the 
rates and charges on the evidence be- 
fore it. 

3. It appears from the impu- 
gned orders that the Tribunal did not 
find sufficient material for refixing 
the charges and vary the previous 
orders accordingly. On behalf of the 
appellant it was contended that if the 
railway administration had failed to 
adduce proper or sufficient evidence 
to enable the Tribunal to vary the 
earlier orders by refixing the char- 
ges, their application under S. 41A 
should have been dismissed. Sec. 41. 
so far as it is relevant for the present 
purpose, and Sec. 41A of the Act read 
as follows: 

“41. (1) Any complaint that a 
gailway administration — 

(a) is contravening the provisions 
of Section 28, or 

(b) is charging for the carriage 
of any commodity between two sta- 
tions a rate which is unreasonable, or 


(c) is levying any other charge 
which is unreasonable, 
may be made to the Tribunal, and 
the Tribunal shall hear and decide 
any such complaint in accordance 
with the provisions of this Chapter. 

(2x x x X X 

(3) x X x x X 

(4)x x x XX 

41 A. Where a railway adminis- 
tration, bound by an order of the Tri- 
bunal. considers that since the order 
was made there has been a material 
change in the circumstances on which 
it was based, the railway administra- 
tion may, after the expiry of one year 
from the date of the order, make an 
application to the Tribunal for revi- 
sion of the order and the Tribunal 
may, after making due inquiry into 
the matter in accordance with the 


provisions of this Chapter, vary or 
revoke the order.” 
4. The Tribunal held that 


since the previous orders were made, 
the cost of the operations as well as 
the wages of the staff have gone up 
appreciably and there has thus been a 
material change in the circumstances 
on which the said orders were based. 
On the application under Section 41-A 
arising out of complaint No. 6 of 1965. 
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the Tribunal found, as regards the 
maintenance charges, thatthe formula 
on the basis of which the charges had 
been fixed in the previous order in- 
volved many arbitrary assumptions 
and was of no help in estimating rea- 
sonable maintenance charges for the 
siding. The Tribunal further held that 
the “payable cost of siding charges” 
had increased and found that the 
basis adopted in the previous order 
for fixing the siding charges was of 
“no significance.” With regard to 
supplementary charges, the Tribunal 
noted that in the earlier order the 
supplementary charges were “fixed 
on the basis of the percentage in 
force for similar charges on freight” 
and that there being no supplemen- 
tary charges on freight with effect 
from April 1, 1970, the circumstances 
upon which the charges under this 
head were fixed by the earlier order 
had undergone a material change. On 
the other application under 5S. 41A, 
directed against the order made cn 
complaint No. 7 of 1965. the Tribunal 
recorded similar findings on the 
placement charges, maintenance char- 
ges and supplementary charges fixed 
by the said order. Having found that 
there has been material change in 
the circumstances justifying the exer- 
cise of the revisicnal jurisdiction 
under Section 41A of Act. the Tribu- 
nal considered which of the two al- 
ternatives permitted by Section 41A, 
variation or revocation of the previ- 
ous orders would be appropriate As 
stated already, the Tribunal held that 
on the evidence before it, it was not 
in a position to vary the earlier order 
by refixing the charges. 


5. Before us it was contended 
on behalf of the appellant that the 
railway administration by choosing 
not to lead evidence necessary for 
variation of the previous orders cculd 
not compel the Tribunal to revoke 
these orders. It was submitted that 
under Section 41A. the Tribunal had 
a discretion either to vary or to re- 
voke the previous orders and it was 
not permissible for the railway ad- 
ministration to lead evidence in such 
away as would compel the Tribunal 
to exercise its discretion in one par- 
ticular manner only leaving no alter- 
native. That may be so, but the main 


difficulty that the Tribunal appears 
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to have experienced in refixing the 
charges was that it found the basis 
on which some of the charg2s were 
fixed not proper or reliable and felt 
that vertain relevant factors which 
should have been taken note vf were 
not considered in the previous orders. 
These difficulties felt by the Tribunal 
in the way of refixing the charges 
could not have been anticipated by 
the railway administration while ad- 
ducing evidence in these cesses and 
under the circumstances revocation of 
the previous orders was the only 
choice left to the Tribunal. 


6. It was stated before us that 
after the revocation of the previous 
orders the railway administration has 
refixed the charges at rates which 
according to the appellant are egor- 
ditant. It was submitted that if we 
sound that evidence was lacking for 
fixation of the charges by the Tribu- 
nal we should remit the matters to 
the Tribunal for variation of the ear- 
lier orders with liberty to the parties 
to adduce further evidence: other- 
wise, it was submitted, if the appel- 
pellant were driven to make fresh 
complaints under Section 41 of the 
Act. orders reducing the charges made 
on such complaints would be effec- 
tive only from a future date, as held 
by this Court in Upper Doab Sugar 
Mills Ltd. v. Shahdara (Delhi) Saha- 
ranpur Light Rly. Co, Ltd., (1963) 2 
SCR 333 = (AIR 1963 SC 217) and 
the appellant would be denied any 
relief for the interim period, It was 
further submiited that the law stated 
in that decision that the Tribunal in 
passing an order fixing reasonable 
rates or charges under S. 41 ofthħe Act 
cannot make the order effectiv2 even 
from the date of the complaint but 
has to “mention a future date for 
this tocome into operation” required 


reconsideration. The decision in Upper. 


Doab Sugar Mills’ case (supra) does 
not arise for consideration in these 
appcals in which we are conzerned 
only with the propriety of the two 
orders made under Section 41A of the 
‘Act. We do not also think that it 
would be more advantageous to the 
appellant if the matters were re- 
manded to the Tribunal for being re- 
heard, especially when the railway 


administration has admittedly refixed 
the charges. The appellant will be 
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free to make fresh complaints regard- 
Ing these charges under Section 41 of 
the Act, and we were told by the 
learned counsel for the respondent 
that these complaints are now dispo- 
sed of without much delay. 


re For the reasons stated above 
the orders of revocation passed in 
these cases cannot be said to be il- 
legal or without jurisdiction. Aecord- 
ingly. we dismiss both the appeals 
but, considering all the relevant cir- 
cumstances, without any order as to 
costs. 
Appeals dismissed. 
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Rani Inder Kumari, ete., 
tioners v. The State of Rajasthan and 
another, Respondents, 

Writ Petns, Nos, 610-614 of 1970, 
D/- 25-2-1975, 

(A) Rajasthan Cash Jagirs Aboli- 
tion Act (29 of 1958), S, 3 — Accept- 
ance of compensation under Act for 
full length of period of twelve years 
~~ Petitioners, held, had no locus 
standi to challenge the constitutiona- 
lity of the Act. (Constitution of India, 
Arts. 19 (1) (f), 31 and 32; Evidence 
Act (1872), S. 115), 


Acceptance of the compensation 
under the Act for the full length of 
the period of twelve years complete- 
ly negatives the scope of attack upon 
the abolition ofthe grant. The founda- 
tion of the compensation is the aboli- 
tion of the eash jagirs. Section 3 (2) 
under which the compensation is 
available is integrally connected with 
Section 3 (1) which has abolished the 
cash jagirs from a specified date and 
it is only on such abolition that com- 
pensation is rendered possible. Ag- 
ceptance of compensation, therefore, 
gives a quietus to the claim to have 
the Act adjudged as ultra vires, AIR 
1968 SC 1053, Distinguished. 

{Para 10) 


At any rate the petitioners have 
approached the court after inordinate 


. delay and even then after enjoying 


the full benefit under the Act. The 
CS/CS/A904/75/CWM 
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petitions, therefore, cannot be en- 

tertained. (Para 10) 

Cases Referred: Chronological Paras 

a a SC 1053 = (1968) 3 SCR 
8 


Mr. Mohan Behari Lal Advocate, 
for Petitioners Mr. L. M. Singhvi, 
Sr. Advocate (Advocate-General Ra- 
jasthan) and (Mr, S. M. Jain, Advo-~- 
cate with him), for Respondents. 


Judgment of the Court was deli- 
vered by 


i GOSWAMI, J.— By the above 
Writ Petitions the constitutional vali- 
dity of the Rajasthan Cash Jagirs 
Abolition Act, 1958 (Act No. 29 of 
1958) is challenged as violative of the 
petitioners’ fundamental rights under 
Articles 14,.19 (1) (£) and 31 of the 
Constitution. 

2. The facts of Writ Petition 
No, 610 of 1970 may alone be suffi- 
cient. The petitioner states that in 
view of the near relationship as well 
ag in lieu of her husband’s share in 
the parental jagir of Riri the Maha- 
yaja of Bikaner sanctioned a separate 
cash grant to her husband, Maharaj 
Chander Singhji, of Rs. 1200/- per 
annum on May 23, 1942. This amount 
was continuously paid to her husband 
by the State of Bikaner and was later 
raised to Rs. 2400/- per annum with 
affect from February 2, 1943, This 
grant of Rs. 2400/- with an addition 
of Rs. 600/- as dearness allowance 
was shared between her and her hus- 
band under the order of the Prime 
Minister of Bikaner State dated Sept- 
ember 18, 1942. Thus payment of 
Rs. 1500/- per annum was continued 
to be received by the petitioner 
through Bikaner Treasury upto the 
formation of the State of Rajasthan, 
on April 7, 1949. After the death of 
her husband on May 6, 1951, the pay~ 
ment of her grant was continued. The 
Stote of Rajasthan being the succes~ 
sor to the former Bikaner State re- 
copnised this grant and continued to 
make payment to the petitioner. It 
appears that after the death of her 
husband it was decided in December 
1953 that no payment should be made 
to her thereafter and the regular 
payments received by her after the 
death of her husband would not be 
‘recovered, On the petitioner’s repre- 
sentation, however, the grant’ was 
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restored and was allowed to continue 
till its discontinuance by the act of 
the legislature. Annexure ‘C’ to the 
petition shows the order of the Ac- 
countant General of Rajasthan to the 
Treasury Officer, Bikaner, conveying 
the sanction of the Governor for the 
continuance of the grant of Rs. 125/- 
per month to the petitioner from the 
date the same had been discontinued 
“till the cash jagirs are resumed”. 
This order is dated June 5, 1958. 


3. The Rajasthan Cash Jagirs 
Abolition Act, 1958 (briefly the Act) 
received the assent of the President 
on July 13, 1958. 


4. Section 2 (a) of the Act de- 
fines cash jagir to mean “any grant 
of money by way of jagir or other- 
wise, made or recognised to have 
been made by the Government in any 
part of the State or by the Ruler of 
a covenanting State without any 
consideration or in lieu of jagir re- 
sumed or abolished otherwise than 
under the Rajasthan Land Reforms 
and Resumption of Jagirs Act, 1952.. 


eo @ @ ® 


5. Section 8 which provides 
for abolition of cash jagirs reads thus: 

3 (1). “Notwithstanding anything 
to the contrary contained in any law, 
sanad, order, custom or usage in force 
in any part of the State, all payments 
of money on account of cash jagirs to 
which this Act applies, that were be- 
ing made or enforced at the com- 
mencement of this Act, shall be dis- 
continued on and from the 1st day of 
April, 1958 and all such cash jagirs 
enan stand abolished as from that 
ay. : 
(2) Notwithstanding . such discon- 
tinuance and abolition the State Gov- 
ernment shall continue to make pay- 
ments by way of compensation in ac- 
cordance with the scale laid down in 
the Second Schedule, and the provi- 
sions of the Rajasthan Pensions Act, 
1958, shall apply to such payments”. 


6. The Second Schedule shows, 
inter alia, that if the monthly rate of 
the grant exceeds Rs. 50/- but does 
not exceed Rs. 250/- the grantee will 
be paid the compensation for a period 
of twelve years from the ist day of 
April, 1958. 

T, Section 6 (2) which is also 
under attack, provides that “nothing 
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in this Act or in the rules made there- 
under shall affect such other grants 
of money as the State Government 
may, from time to time, by rotifica- 
tion in the official Gazette, declare to 
be exempt from the provisions of’ this 
Act, and the provisions of the Rajas- 
than Pensions Act, 1958, shall apply 
to such exempted grants of money”. 


8. It is contended on behalf of 
the petitioners that Section 3 of the 
Act is violative of Articles 31 and 19 
(1) (£) of the Constitution and S. 6 (2) 
is violative of Article 14 of th= Con- 
stitution, According to the petitioners 
their cases are covered by a decision 
of this Court in State of Madhya 
Pradesh v. Ranojirao Shinde, (1968) 3 
SCR 488 = (AIR 1968 SC 1053), 
where this Court held the Madhya 
Pradesh Abolition of Cash rants 
Act, 1963, to be violative of Art. 31 
(2) or in the alternative of Article 19 
(1) (f) of the Constitution. 


‘9, Before we proceed further 
we have to state that the petitioners 
have an insurmountable obstacle to 
get over in these petitions. In Madhya 
Pradesh case (supra) the petitioners 
therein approached the High Court 
soon after the promulgation of the 
particular Act in 1963 and the High 
Court accepted their contention that 
the Act was ultra vires of Art. 19 (1) 
(f) of the Constitution and wes not 
saved by sub-article (5) thereof. The 
State of Madhya Pradesh appealed to 
this Court by a certificate obtained 
from the High Court under Art. 133 
(1) (c) and this Court in the above 
mentioned decision dismissed the Sta- 
te’s appeals. In the present case the 
petitioners took advantage cf the 
provisions of the Act, particularly 
sub-section (2) of Section 3 by which 
payments by way of compensation 
were allowed notwithstanding the 
abolition of the grant under su D-sec- 
tion (1) of Section 3. So far as the 
abolition of the cash jagirs was con- 
cerned it was complete on and from 
the Ist day of April, 1958 under sub- 
section (1) of Section 3 of the Act. 
The petitioners had been in enjoy- 
ment of the compensation in accord- 
ance with the scale laid down in the 
Second Schedule from the inception 
of the Act which abolished the cash 
jagirs on and from ist April, 1958, 
till 31st March, 1970, and approached 


this Court under Article 32 of th 
Constitution on October 12, 1970, 
when under sub-section (2) of Sec. 3 
the compensation was discontinued. 


10. The petitioners cannot be 
allowed to blow hot and cold in the 
same breath. Right to the compensa- 
tion, of whatever nature or content, 
flowed from the abolition of the cash 
Jagirs under the Act. Acceptance of 
the compensation under the Act -for 
the full length of the period of twelve 
years completely negatives the scope 
of attack upon the abolition of the 
grant. The foundation of the com- 
pensation is the abolition of the cash 
jagirs, Section 3 (2) under which the 
compensation is available is integral- 
ly connected with Section 3 (1) which 
has abolished the cash jagirs from a 
specified date and it is only on such 
abolition that compensation is render- 
ed possible. Acceptance of compensa- 
tion, therefore, gives a quietus to the 
claim to have the Act adjudged as 
ultra vires. The petitioners cannot 
eat a cake and have it. At any rate 
the petitioners have approached the 
court after inordinate delay and even 
then after enjoying the full benefit 


under the Act. The petitions, there- 
fore, cannot be entertained. 
11. The petitioners also con- 


tend that Section 6 (2) of the Act is 
discriminatory and is violative of the 
equality clause under Article 14 of 
the Constitution. Section 6 is a saving 
provision. The case of the petitioners 
is that a good number of persons 
have been exempted from the opera- 
tion of the abolition of the grant. It 
is submitted that while under S. 6 (1) 
there is guidance with regard to the 
exemption, there is none whatsoever 


under Section 6 (2). Whatever the 
merit of this submission, the peti- 


tioners are not going to be benefited 
by striking down Section 6 (2) of the 
Act. Assuming it is ultra vires, Sec- 
tion 6 (2) is clearly severable from 
the rest of the provisions. On the 
other hand, depending upon this pro- 
vision, the petitioners may be able to 
receive appropriate consideration 
from the Government to be included 
in the list of exemptees. Indeed, Dr. 
Singhvi, the learned Advocate-Gene- 
ral, gave us to understand that he 
would himself recommend the case 
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of three of the petitioners as deserv- 
ing consideration under Section 6 (2). 
We do not know whether the other 
two petitioners may also be able to 
convince the Government about the 
merit of their case for equal consi- 
deration. We assume that under these 
provisions the Government has cer- 
tain principles on which it acts to 
give relief to the needy. It is, there- 
fore, idle for the petitioners to have 
a decision from this Court to strike 
down a provision which may ultima- 
tely be to their aid. We are not, there- 
fore, inclined to pass on this sub- 
mission advanced by the petitioners. 
In the result the petitions fail and 
are dismissed, but in the entire cir- 
cumstances of the case the parties 
will bear their own costs. 

Petitions dismissed. 
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Anil Kumar Chowdhury, Petitioner V. 
State of Assam and others, Respondents. 

State of Meghalaya, Intervener. 

Writ Petn. No. 379 of 1972, DJ- 71-3- 
1975. 

(A) Constitution of India, Art. 32 — Writ 
Petition — Preliminary objection — Duty of 
Court. 

To bar the processual doors of justice 
like harsh judicial janitors — if one has a 
right to relief — is the reluctant refuge of 
a Court — and that at the instance of the 
State, at the final stage. (Para 1) 


(B) Indian Administrative Service (Re- 
gulation of Seniority) Rules (1954), R. 3 (3) 
(b) — Year of allotment formula — Require- 
ments — Declaration — Formal notification 
necessary — Continuity in service — Disrup- 
tion. 

The four-fold components of the ‘year 
of allotment formula’ emerging from the rule 
are (a) the year of allotment of the junior- 
most among the officers recruited to the ser- 
vice by the direct method; (b) the year from 
when the claimant officer officiated continu- 
ously in a senior post from a date earlier 
than the date of commencement of like offi- 
ciation by the juniormost direct recruit of 
the year; (c) the promotee shall be deemed to 
have been officiating continuously in a senior 
post even prior to his inclusion in the select 
list ‘if the period of such officiation is approv- 
ed by the Central Government in consulta- 
tion with the (Union Public Service) Commis- 
sion’; and (d) the deemed continuous officia- 
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tion in a senior post shall have its genesis 
on that date from which ‘he continues to 
hold without any break or reversion a senior 
post otherwise than as a purely temporary 
or local arrangement’. _. (Para 5 

The rule requires, as a condition prece- 
dent, officiation in a particular post declared 
as cadre post by the State Government plus 
approval thereof, by the Central Government. 
Such declaration can be ex post facto. But 
there cannot be a declaration without a for- 
mal notification to that effect. AIR 1972 SC 
2350, Rel. on. (Paras 10, 11, 12) 

There has been an amendment of the 
Rules in April 1967 whereby the power of 
the State Government to make retroactive 
declarations is deleted. (Para 11) 

Continuity once disrupted, the claim 
breaks down. Service for long years comes 
to naught merely because of a week’s discon- 
tinuity. In Jaw a short gap may prove a 
costly failure. The plea that this little in- 
terval was bridged by the joining time taken 
by the official may be good as an explanation 
for not taking charge immediately, but cannot 
cover up the legal ingredient of continuity in 
service. (Para 12) . 
Cases Referred : Chronological Paras 
AIR 1972 SC 2350 == (1972) 3 SCR 548 i 

Mr. Sachin Choudhry Sr. Advocate with 
(M/s. U. P. Singh, Sukumar Mitter and S. N, 
Choudhry Advocates with him), for Petitioner; 
Mr. S. K. Nandy Advocate (for No. 1) and 
M/s. L. N. Sinha, Solicitor General of India 
(M/s. P. R. Rao and Girish Chandra Advo- 
cates with him) (for No. 2) and M/s. D. N. 
Mukherjee and G. S. Chatterjee Advocates 
(for Nos. 3, 4, 8, 9, 11, 12, 15, 19, 22, 26, 31 
and 32), for Respondents; Mr. D. N. 
Mukherjee, Advocate, for Intervener. 

Judgment of the Court was delivered by 

KRISHNA IYER, J.:— A senior civil 
servant of the Indian Administrative Service, 
brought in by promotion and borne on the 
cadre of the Assam State (now of the joint 
cadre of Assam and Meghalaya), seeks, in 
this petition under Article 32, redress 
of alleged infraction of his fundamental right 
to equality under Article 16, vis-a-vis certain 
direct recruits. We will proceed to scan the 
case to see if, on the merits, this public ser- 
vant has suffered a big illegal blow by dimi- 
nishing his length of service, that being the 
core of the controversy. For this reason, 
we are not disposed to rebuf the petitioner in 
limine on the preliminary objection urged 
by the learned Solicitor General. To bar the 
processual doors of justice like harsh judicial 
janitors—if one has a right to relief—is the 
reluctant refuge of a Court—and that at the 
instance of the State, at the final stage. 

2. Stripped of details and in simple 
terms the gravamen of the petitioner’s grie- 
vance is that while he is eligible to be placed 
above serial number 34 in the I. A. S. Grada- 
tion List (Annexure F), he has been illegally 
pitch-forked into serial number 65. His real 
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length of service has been lopped off 3y denial 
of a considerable period spent in pcsts equi- 
valent in status and responsibility to IAS 
cadre posts and in violation of Rule 3 (3) of 
the I. A. S. (Regulation of Seniority) Rules, 
1954. We will amplify this case and examine 
the alleged infraction of his right. 


3. The story of the Indian Adminis- 
trative Service, its genesis, the sources of 
recruitment and kindred matters have been 
delineated in some detail in a case where 
Rule 3 (3) (b) aforesaid fell for considera- 
tion. That is R. P. Khanna v. 8S. A. F. 
Abbas, (1972) 3 SCR 548 = (AIR 1972 SC 
2350). We need not go over the ground once 
again since the necessary rules and regulations 
have been fully set out in that judgment so 
that we will confine ourselves to the specific 
provision that needs a close look. 


4, The 1954 Cadre Rules defined 
‘cadre post’ to mean any of the posis speci- 
fied in item 1 of the Schedule to the Indian 
Administrative Service (Fixation of Cadre 
Strength) Regulations. Another term which 
crops up in the various rules is ‘senior post’ 
which means, according to the Regulation of 
Seniority Rules, 1954, a post included and 
Specified under item 1 of the Cadre of each 
State in the Schedule to the Fixation of Cadre 
Strength Regulations, 1955. The question of 
seniority as between promotees and direct re- 
cruits is covered by Rule 3 (3) (b) cf the 
Indian Administrative Service (Regulation of 
Seniority) Rules, 1954. The crucial rule that 
is decisive may be extracted to facilitate fur- 
ther discussion : 


“Rule 3 (3) — The year of allotment of 
an Officer appointed to the service after the 
commencement of these rules shall be: 


x x x x 

(b) Where the officer is appointed to the 
service by promotion in accordance with sub- 
rule (1) of Rule 8 of the Recruitment Rules, 
the year of allotment of the juriormost 
among the officers recruited to the service in 
accordance with Rule 7 of these rulzs, who 
officiated continuously in a Senior Pest from 


a date earlier than the date of commencement 
of such officiation by the former. 


Provided that the year of allotment of 
an officer appointed to the service in accord- 
ance with sub-rule (1) of Rule 8 of the re- 
cruitment rules who started officiating con- 
tinuously in a senior post from a date earlier 
than the date on which any of the Officers 
recruited to the service in accordance with 
Rule 7 of these rules, so started officiating, 
shall be determined ad hoc by the Central 
Government in consultation with tke Staie 
Government concerned. 

Provided further that an officer appoint- 
ed to the service after the commencement of 
these rules in accordance with sub-rule (1) 
of Rule 8 of the recruitment rules shall be 


deemed to have been officiating contnvously 
in a senior post prior to the date cf inclu- 
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sion of his name in the ‘Select List’ prepared 
in accordance with the requirements of the 
Indian Administrative Service (Appointment 
by Promotion) Regulations framed under sub- 
rule (1) of Rule 8 of the Recruitment Rules, 
if the period of such officiation prior to that 
date is approved by the Central Government 
in consultation with the Commission. 

Explanation I— The officer shall be 
deemed to have officiated continuously in a 
Senior Post from a certain date if during the 
period from that date to the date of his con- 
firmation in the Senior Grade he continues 
to hold without any break or reversion, a 
Senior post otherwise than as a purely tem- 
porary or local arrangement.” 

(emphasis ours) 


5, The four-fold components of the 
‘year of allotment formula’ emerging from 
the cumbrous rule are (a) the year of allot- 
ment of the juniormost among the officers re- 
cruited to the service by the direct method: 
(b) the year from when the claimant officer 
officiated continuously in a senior post from 
a date earlier than the date of commencement 
of like officiation by the juniormost direct re- 
cruit of the year; (c) the promotee shall be 
deemed to have been officiating continuously 
in 2 senior post even prior to his inclusion in 
the -select list ‘if the period of such officiation 
is approved by the: Central Government in 
consultation with the (Union Public Service) 
Commission’; and (d) the deemed continuous 
Officiation in a senior post shall have its 
genesis on that date from which ‘he con- 
tinues to hold without any break or rever- 
sion a senior post otherwise than as a purely 
temporary or local arrangement’. The appli- 
cant has thus four hurdles to surmount be- 
fore he can link his prior officiating service 
and ante-date hig baptism into the IAS 
category. 


6. Back to the facts. The petitioner 
came into the Assam Civil Service, Class I, in 
1949, was confirmed as such in 1957 and since 
then spiralled his way up to fill a set of res- 
ponsible positions. By the end of 1961 he 
was included in the Select List prepared under 
the provisions of the I. A. S. (Appointment 
by Promotion) Regulation, 1955. Although . 
this officer was admittedly functioning in 
senior positions equivalent to cadre posts re- 
served for JAS personnel, his actual induc- 
tion into this coveted Indian Administrative 
Service took place only on February 1, 1967 
and his confirmation therein, in the Senior 
Scale, only a year later. The dispute centres 
round the claim of the petitioner to credit for 
alleged continuous officiation in his offices, 
equivalent to cadre posts, while fixing his 
date of birth into this privileged All India 
Service, His official horoscope and even post- 
retirement prospects will very much depend 
on the year of entry into this close [AS 
preserve. 
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7; The impressive set of posts oc- 
cupied by the petitioner do credit to his claim, 
They begin with June 2, 1960 and run on 
without a break upto when he was regularly 
promoted into the IAS except for a week’s 
gap early in March 1966. The contretemps 
is that while rank-wise these offices are 
cadre posts when the petitioner filled them, 
no declaration as demanded by the relevant 
Rule 3 (3) (b) had been made, This legal 
omission is being pressed into service by the 
Solicitor General to deny what in morality 
belongs to the petitioner. 

8. The bone of contention is that 
these posts were not formally declared equiva- 
Jent to ‘cadre posts’ with the Union Govern- 
ment’s approyal and service therein was im- 
sufficient to back the right set up. Moreover, 
there was an interregnum of a week when, on 
his own showing, he was not officiating in 
a cadre post. A miss is as good as a mile 
and continuity means continuity, The short 
hiatus destroys the credential for seniority 
accumulated by long officiation. We will 
deal with these submissions in opposition in 
the background of the relevant law. 

5, The capacities in which the peti- 
tioner served Government since 1960 are cata- 
logued by him and asserted to be ‘factually 
equivalent to the post of Additional District 
Magistrate and in fact superior to that post.’ 
The Additional District Magistrate’s post is 
a cadre post reserved for LAS personnel. The 
short issue here is whether legally these various 


posts were declared cadre posts. They were 
not. 


10. We have no doubt that the peti- 
tioner has occupied responsible positions vis- 
a-vis cadre posts. Even so, the formal re- 
quirements of the rule just quoted are basic 
to his claim for adding special antecedent 
merit to pre-date his entry into the IAS. We 
may safely proceed on the facts affirmed in 
the counter-affidavit of the Union of India 
Since no exception can ordinarily be, or has 
been, taken to that course. Paragraph 3.1 of 
that affidavit states: ` 


“On a careful scrutiny of the relevant 
records, however, it is seen that the petitioner, 
Shri Anil Kumar Choudhary, was actually 
officiating in the non-cadre post of Additional 
Deputy Commissioner, United Mikar and 
North Cachar Hils and beld the current 
charge of the post of Deputy Commissioner, 
United Mikar and North Cachar Hils, When 
the proposal for the appointment of Shri Anil 
Kumar Choudhary and the determination of 
his seniority was sent for the first time by 
the Government of Assam, under their No. 
AAI/56/64 dated ist June, 1966, the Goyern- 
ment of Assam had indicated that Shri Anil 
Kumar Choudhary was holding the non-cadre 
post of Additional District Magistrate, United 
Mikar and North Cachar Hills with effect 
from 9-12-1964 to 3-3-1966. A copy of the 
proposal sent by them is given as Annexure 
S-II to this Supplementary Counter Affidavit. 
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Subsequently, the Government of Assam 
oed oda on 19th August, 1966 appoint- 
ing Shri Anil Kumar Choudhary retrospec- 
tively appointing the petitioner to officiate as 
Deputy Commissioner, United Mikar and 
North Cachar Hills, with effect from the 10th 
December, 1964 to the 2nd March, 1966. A 
copy of the said order of the Government of 
Assam is exhibited as Annexure S-I to this 
Supplementary Counter Affidavit.” 

The plain consequence of this denial is dis- 
astrous because the posts he had occupied in 
the intervening years anterior to his appoint- 
ment as ISA officer are non-cadre posts and 
cannot, therefore, possess the sanctity which 
officiation in cadre-posts may have. Secondly, 
the rule requires, as a condition precedent, 


officiation in a particular post declared as 
cadre post oy the State Government plus 
approval thereof, by the Central Government, 
The affidavit on behalf of the Central Govern- 
ment has categorically stated thus: 


“From the 9th March, 1966, till the 
date of his appointment to the service that 
is Ist February 1967, he held non-cadre post 
of Chairman, Gauhati Development Autho- 
rity and Liaison Officer, Industries. His 
officiation in the cadre post was not approved 
and his officiation in the ex cadre post was 
not counted for the purposes of his seniority 
because the ex cadre post of Chairman, 
Gauhati Development Authority and Liaison 
Officer, Industries was not declared equi- 
valent to a Cadre post by the State Govern- 
ment. Hence, the date of his appointment to 
the Service was the releyant date for the 
fixation of his seniority.” 

(emphasis ours) 

il. We have already pointed out with 
reference to the rule in question that the 
declaration of equivalence has to be made by 
the State Government. Counsel] for the peti- 
tioner rightly argues that such declaration 
can be made ex post facto and there is autho- 
rity of this Court for that proposition (vide 
R. P. Khanna’s case, (1972) 3 SCR 548 = 
(AIR 1972 SC 2350) (supra) ). However, Shri 
Sachin Chowdhary is not able to put his 
finger on any specific declaration of. equi- 
valence made by the State Government 
except to state that in the counter affidavit 
by the State Government there is a statement 
admitting the post of Additional District 
Magistrate and those higher in rank claimed 
to have been occupied by the petitioner to 
be factually correct. Super-added is the 
State's averment which goes in substantiation 


of the petitioner's contention and may well 
be extracted : 


“The posts mentioned in sub-paras (i) to 
(v) are equivalent to cadre posts of Addi- 
tional District Magistrate, Deputy Secretary 
or Settlement Officer. The post mentioned in 
Sub-para (vi) is a cadre post and the posts 
mentioned in sub-para (vil) were regarded in 
rank, status, and responsibility as above the 
cadre posts. of Additional District Magistrate 
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and Deputy Secretary. These posts are equi- 
valent to the cadre post of Deputy Commis- 
sioners or Heads of Departments posts like 

mmiussioners of Taxes and Registrar of Co- 
operative Societies of the I. A. S. Cadre.” 
Could there be a declaration without a formal 
notification to that effect? We think not, Gov- 
ermments speak and act formally and in 
solemn writing, not informally. In the pre- 
sent case no formal declaration is found but 
the State Government is prepared to go to 
the extent of helping the petitioner with the 
Statement :— 


“Formal declarations under Rule 9 of 

the J. A. S. (Pay) Rules, 1954, are not neces- 
sary when non-cadre officers hold such ex 
cadre equivalent posts.” 
Shri Sachin Choudhary uses this averment to 
, contend that the State Government’s affidavit 
may be treated as a formal declaration of 
equivalence but the difficulty is that there 
has been an amendment of the Rules in April 
1967 whereby the power of the State Gov- 
ernment to make retroactive declarations is 
deleted. Moreover, as the Solicitor General 
points out such declaration as is found to have 
been made by the State has reference to the 
Pay Rules and not the Seniority Rules which 
bear upon the present dispute. 


12. Another impediment confronting 
the unfortunate petitioner is that the proviso 
to Rule 3 (3) (b) requires not merely the State 
Government’s declaration regarding the posts 
being equal to cadre post but such officiation 
must be with the approval of the Central 
Government; none such is forthcoming. And, 
indeed, the absence of such approval is the 
stand of the Central Government. The Soli- 
citor General not content with these vital 
flaws points out two more shortcomings, In 
his submission, some of the posts occupied 
by the petitioner were purely temporary and 
this is testified by the record. And so such 
short-term ad hoc officiation is insufficient. 
Moreover, there is a break in the oficiating 
ervice of the petitioner between March 3, 
1966 and March 9, 1966. Continuity once 
disrupted, the claim breaks down. Service 
for long years comes to nought merely be- 
cause of a week’s discontinuity. In law a 
short gap may prove a costly failure. The 
plea that this little interval was bridged by 
the joining time taken by the official may 
be good as an explanation for not taking 
charge immediately, but cannot cover up the 
legal ingredient of continuity in service. 


13. True, on account of certain for- 
mal non-conformance with thè strictness of 
the rules, the petitioner loses the battle, but 
we hope the State will have compassionate 
regard to the substantial fulfilment of the 
qualifications for pre-dating his seniority in 
the IAS the rules predicate. The long but 
unavailing officiating experience of the peti- 
tioner may judiciously be taken into account 
by the State when promotional prospects 
arise, not because the petitioner has a right 


Mohd. Abdul Salam Khan v. Sarfaraz 


A.I. R. 


but because his past should not altogether be 
ost. 
14. The writ petition is dismissed. 
Parties will pay and bear their own costs. 
Petition dismissed. 


EPAR 





AIR 1975 SUPREME COURT 1064 
(From: 1973 All LJ 420) 


A. N. RAY, C. J., K. K. MATHEW, 
V. R. KRISHNA IYER AND 
l A. C. GUPTA, JJ. 
Mohammad Abdul Salam Khan, Appel- 
lant v. Sarfaraz Ahmed and others, Respond- 
ents. 


a Appeal No. 1200 of 1974, DJ- 5-3- 


(A) U. P. Town Areas Act (2 of 1914), 
S. 6-K — Police constable dismissed for mis- 
conduct under R, 16 (2) (ii) of Punjab Police 
Rules read with S. 7 of the Police Act — He 
is debarred from re-employment under State 
and disqualified under S. 6-K from being 
elected as Chairman of Town Area. 1973 All 
LJ 420, Reversed; ((1) Police Act (1861), 
S. 7; Q) Panjab Police Rules (1959), R. 16 
(2) (iii) ). 

When a police constable is dismissed for 
misconduct under Rule 16 (2) (iii) of Punjab 
Police Rules read with Section 7 of the Police 
Act, he is debarred from re-employment under 
the State and as such he incurs disqualifica- 
tion under Section 6-K of the U. P. Town 
Areas Act from being elected as Chairman 
of Town Area. 1973 All LI 420, Reversed. 

(Para 13) 

If dismissal simpliciter carries within it 
the ban on re-employment as a necessary jural 
incident, then both the elements i.e. dismissal 
and disbarment from re-employment are pre- 
sent implicitly in the order. It is not as if 
the interdict against re-employment should be 
Separately stated in the order if by force of 
law an effective bar in that behalf can be 
read into the order cashiering the constable. 

(Para 6) 

The expression ‘dismissal’ as used in Sec- 
tion 7 of the Police Act must be deemed to 
have conveyed the official semantics attached 
to that expression, viz., removal from service 
plus a ban on re-employment by the State. 
The non-enumeration of ‘removal’ as a dis- 
tinct form of punishment does not divest the 
appointing authority from exercising, subject 
to legal restrictions, the power to remove from 
service without inflicting the more serious 
punishment of dismissal. (Para 8) 

Rule 16 (2) (iii) does not state that ‘in 
other cases of dismissal’ the bar against re- 
employment operates only where there is pub- 
lication in the police Gazette to that effect. 
Dismissal, as such, carries with it this addi- 
tional penalty in both classes of cases but in 
the first category covered by the rule publica- 
tion is a duty cast upon the authority while 
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in the second type of cases the authority is 
left with the option to publish or not to 
publish. Absence of such publication does 
not confer on the dismissed official a right 
to re-employment. (Para 11) 

(B) Constitution of India, Art. 311 — 
Dismissal and removal — Distincfion. 

The words ‘dismissal’ and ‘removal’ have 
one distinction, viz., that the former disquali- 
fies from future employment while the latter 


does not. AIR 1958 SC 300 and AIR 1954 
SC 369, Followed. (Para 9) 
Cases Referred : Chronological -Paras 
AIR 1958 SC 300 = 1958 SCR 1080 9 
AIR 1954 SC 369 = 1955 SCR 26 9 


AIR 1948 PC 121 75 Ind App 225 9 


M/s. R. K. Jain, N. R. Choudhary, Rajesh 
Prasad Singh and K. K. Mohan Advocates, 
for Appellant; M/s. J. R. Goyal and G. S. 
Chatterjee, Advocates, for Respondent No. 1. 


Judgment of the Court was delivered by 


KRISHNA IYER, J.:— A single legal 
issue presents itself for solution in this appeal. 
The question is whether a public servant dis- 
missed for misconduct is not ipso jure dis- 
barred from employment under the State. 
If ‘yes’, the Ist respondent is ineligible for 
the public office of Chairmanship of Town 
Area Bugrasi from where he has been re- 
moved on the ground of dismissal from Gov- 
ernment service, resulting in the eruption of 
this election dispute. If ‘no’, restoration to 
the lost office inevitably follows. 


2. The appellant and Ist respondent 
were rivals for Chairmanship of Town Area 
Bugrasi in U. P. The latter, a dismissed 
police constable, was returned by the elec- 
torate and the former, chagrined by the 
defeat, successfully petitioned the Election 
Tribunal. 

The Ground: 


3. The appellant and the Ist respond- 
ent were two of the three candidates for 
Chairmanship of the Town Area of Bugrasi. 
The 1st respondent secured the highest num- 
ber of votes and was declared elected by the 
Returning Officer. Thereupon the appellant 
moved the statutory tribunal by an election 
petition which was allowed on the score of 
disqualification for being chosen as Chairman 
by virtue of Section 6-K of the U. P. Town 
Areas Act (Act II of 1914). The disqualifica- 
tion stemmed from dismissal of the Ist res- 
pondent on September 26, 1963 from the 
Delhi Police Force. When the Election Tri- 
bunal set aside the Ist respondent’s election 
and declared the appellant as the Chairman, 
the unseated candidate invoked the writ juris- 
diction of the High Court. The learned 
Single Judge who heard the petition affirmed 
the order of the Tribunal substantially but 
in relation to the relief directed against the 
declaration of the appellant as Chairman, the 
order was vacated. That question was left 
to be decided afresh in the light of certain 
observations of the learned Judge. Dissatis- 
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fied by the result, both the appellant and the 
Ist respondent filed Writ Appeals before a 
Division Bench of the High Court which 
ended in the allowance of the claim of the 
ist respondent to be Chairman and conse- 
quential dismissal of the appeal of the other. 
The aggrieved appellant has, therefore, come 
up to this Court by special leave for relief 
based on the construction of two slightly 
ambiguous rules having some impact on this 
village election. 


4, Before opening a political chapter, 
respondent No. 1 had ended his official career 
as police constable under dismissal order 
dated September 26, 1963: 


“Constable No. 3048 Sarfraz Ahmad 
Khan is dismissed from the forenoon of 25-9- 
1963 of having been in illicit relation with 
Mrs. Chatterjee and her daughter. The con- 
duct of the constable is most reprehensible, 
adulterous and unworthy of a Police Officer 
who is supposed to protect the Society from 
such vices.” 


He ran for Panchayat Chairmanship and won, 
defeating the appellant and the 2nd respond- 
ent. The disability for election in the pre- 
sent instance is said to spring from the dis- 
missal of the Ist respondent from Govern- 
ment service as aforesaid. 


5. Let us examine the relevant legal 
texts. The pertinent part of Section 6-K, 
relied on by the appellant as fatal disqualifica- 
tion, reads: 

“6-K. Disqualification for members and 
Ohairman— 

A person notwithstanding that he is 
otherwise qualified, shall be disqualified for 
being chosen as, and for being, a member or 
Chairman of a Committee, if he— 

{a) is a dismissed servant of a local 
authority, the State or Central Government 
and is debarred from re-employment therein, 


x x x 

Is the contesting respondent ‘a dismissed ser- 
vant of the State Government and is debarred 
from re-employment therein? That is the 
question. The statute is of 1914 vintage, but 
amended from time to time, and we have to 
Interpret it in the light of legal provisions 
and constitutional developments. Does ‘dis- 
missal’ automatically spell ‘disbarment from 
re-employment’? The argument which weigh- 
ed with the High Court is that Section 6-K 
speaks of two components (a) dismissal; 
(b) and being debarred from re-employment. 
The second ingredient is not present in the 
terminal order against the constable and so 
the formula for disqualification is not ful- 
filled. 

6. We are not impressed with this 
dualism. If dismissal simpliciter carries with- 
in it the ban on re-employment as a neces- 
sary jural incident, then both the elements 
are present implicitly in the order. It is not 
as if the interdict against re-employment 
should be separately stated in the rule or 
order if by force of law an effective bar in 
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that behalf can be read into the order 
cashiering the constable. So we are thrown 
back on the order itself which, admittedly, 
lis silent on prohibition of re-employment, 


7. Counsel for the contestant, Shri 
Goyal, strenuously argued that the Police Act 
and the relevant rules bearing on disciplinary 
action are telling and must be treated as 
decisive. Brushing aside the ripples of con- 
fasion raised in the course of arguments 
about the source of power for framing these 
rules — no party, at any stage, has challeng- 
ed the vires of the rules—-we may reproduce 
Rule 16 (2) (Gii) which governs the situation. 
Before that, a glance at Section 7 of the 
Police Act: 

“Subject to the provisions of Article 311 


of the Constitution and to such rules as the 
State Government may from time to time 
make under this Act, the Inspector General, 
Deputy Inspectors-General, Assistant Inspec- 
tors-General and District Superintendents of 
Police may at any time dismiss, suspend or 
reduce any police-officer of the subordinate 
ranks whom they shall think remiss or negli- 
gent in the discharge of his duty or unfit for 
the same.” 

8. It is clear that Section 7 speaks of 
dismissal as a single category of punishment, 
not as two twigs from the same branch i.e., 
dismissal without and with embargo on Te- 
entry into State. Et may, however, be notic- 
ed that there is no specific reference to Te- 


moval from service, a recognised form of 


punishment sanctified by the Constitution 
Acts, including Article 311. Since Section 7 
expressly subjects itself to the paramount Jew 
of the Constitution it is obvious that the 
power to remove is not eroded and vests in 
the appointing authority apart from the 
power to dismiss. Indeed, the Central and 
State rules regulating disciplinary control, all 
over the country, have, for a long period, 
made distinction between dismissal and re- 
moval, the former carrying the more injurious 
incident of removal plus refusal of future re- 
employment. Anyone conversant with disci- 
plinary control of Government servants in 
India will agree that this fundamental dif- 
ference between mere removal and dismissal 
exists. Article 311 enumerates dismissal and 
removal as two different punishments, one 
more serious than the other. Jt is perfectly 
plain that, understood in this environment of 
legal control of Government servants pre- 
valent historically in this country. Section 7 
of the Police Act, when it uses the expres- 
sion ‘dismissal’ must be deemed to have con- 
veyed the official semantics attached to that 
expression, viz., removal from service plus a 
ban on re-employment by the State. ‘The 
jnon-enumeration of ‘removal’ as a distinct 
[form of punishment does not divest the ap- 
ipointing autherity from exercising, subject to 
ilegal restrictions, the power te remove from 
iservice without inflicting the more serious 
jpunishment of dismissal. 


{Prs. 6-10] Mohd. Abdul Salam Khan v. Sarfaraz (K. Iyer J.) 


ALR 


9, The expression ‘dismissal’ and ‘re- 
moval’ look alike for the laity but in law they 
have acquired technical meanings sanctified 
by long usage in Service Rules. In Khem 
Chand v. Union of India, 1958 SCR 1080 
at p. 1089 = {AIR 1958 SC 300 at p. 304) 
this Court observed : 


ce 


words taken from the service rules where 
they are used to denote the three major cate- 
gories of punishment.” 

As has been rightly pointed out in a recent 
book, The Civil Servant under the Law and 
the Constitution — by Dr. N. Narayanan 
Nair — The Academy of Legal Publications, 
Trivandrum-1, Kerala (1973), the werds “dis- 
missal’ and ‘removal’ have one distinction, 
yiz., that the former disqualifies from future 
employment while the latter does not. Like- 
wise, there is reference to this distinction in 
Shyamlal’s case AIR 1954 SC 369 at p, 374 
wherein it was said: 

“The position, therefore, is that both 
under the rules and according to the last 
mentioned decision of the Judicial Committee 
(I. M. Lal’s case AIR 1948 PC 121) there is 
no distinction between a dismissal and -a 
removal] except that the former disqualifies 
from future employment while the latter does 
not ........ and it may safely be taken, for 
reasons stated above, that ............ removal 
and dismissal stand on the same festing ex- 
cept as to future employment. In this sense 
removal is but a species of dismissal.” 

Rule 49 of the Civil Services (Classification, 
Control and Appeal) Rules, 1930 proyides 
inter alia: 

“Removal is termination of seryice which 
does not disqualify from future empleyment.” 
“Dismissal is removal from service which 
ordinarily disqualifies from future employ- 
ment.” 

It follows that ‘dismissal’ is ‘removal with a 
prohibition superadded.’ 

10. Against this background, there is 
Rule 16 (3 Gii) of the Punjab Police Rules 
which applied during the relevant time to the 
Ist respondent < 

“16 (2) Gii). When a Police Officer is con- 
victed judicially and dismissed, or dismissed 
as a result of a departmental enquiry, in con- 
sequence of corrupt practice, the conviction 
and dismissal and its cause shall be published 
in the Police Gazette. In other cases of dis- 
missal, when it is desired to ensure that the 
Officer dismissed shall not ‘be re-employed 
elsewhere, a full descriptive roll, with parti- 
culars of the punishments, shall be sent for 
publication in the Police Gazette.” 

The submission made with some attractiveness 
by Shri Goyal receives verbal support from 
the text of the rule. Tt speaks of z police 
officer being dismissed in consequence of 
‘corrupt practice? in which case these is a 
mandate to the State Government that ‘its 
cause shall be published in the Police 
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Gazette’. ‘in other cases of dismissal’, the 
provision for publication in the- Police Gazette 
is facultative. Counsel spins out the argu- 
ment that if ‘in other cases of dismissal’ the 
authority intends to inflict the additional 
penalty of non-reemploymient, it should also 
publish the punishment in the Police Gazette. 
In the present case there is no indication of 
any such publication and-so the dismissal does 
not carry with it the forbidding factor re- 
garding re-employment. Read with S. 6-K, 
which refers to dismissal together with 
debarment from re-employment, the conclu- 
sion is sought to be drawn that the Ist res- 
pondent’s case does not attract the disquali- 
fication in Section 6-K. 

fi. We do not agree. Fhe reasons 
are two-fold. As earlier explained, every 
‘dismissal’ has a double consequence under- 
stood in its contextual connotation. It re- 
moves the man from his office and super- 
adds debarment from re-employment. Such 
being its meaning in the Indian Constitution, 
in the relevant rules which have been in 
force in the country over the decades and 
indeed has become part of our officialese, 
we have to understand the dismissal as punish- 
ment imposed upon the constable in this 
case as one which embodies the latent penalty 
of disability from being re-employed. 

12. Secondly, even Rule 16 (2) (iii) 
carefully scanried, refuses to yield the help- 
ful inference drawn. from it by counsel for 
the ist respondent. That rule-does not state 
‘in other cases of dismissal’ the bar against 
re-employment operates only where there is 
publication in the Police Gazette to that 
effect, Dismissal, as such, carries with it this 
additional penalty in both classes of cases but 
in the first category covered by the rule, 
publication is a duty cast upon the authority 
while in the second type of cases the authority 
is left with the option to publish or not to 
publish. If the dismissing authority desires 
to ensure itself that unwittingly some other 
department may not employ the dismissed 
official, he may, by way of abundant caution, 
resort to publication of the punishment in the 
Police Gazette. The language is clear that 
to ensure that the officer dismissed shall not 
be re-employed the concerned authority shall 
send for publication the relevant particulars. 
Not that without such publication a right to 
re-employment inheres in the dismissed 
Official, but that to make sure that any un- 
knowing slip may not be committed by an- 
other department, the dismissing officer may 
take care to forward the particulars of punish- 
ment for proper publication. It is enabling 
so far as the dismissing authority is concern- 
ed and is legally unnecessary to spell the two- 
in-one punishment of dismissal. 

13. In this view of the matter, there 
is no escape from the conclusion that the 
ist respondent was punished under the former 
part of Rule 16 (2) (iii) and incurred the ex- 
treme wrath of the law including disbarment 
from re-employment. Logically therefore he 
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suffered disqualification under Section 6-K of 
the Act and the Tribunal, in removing him 
from Chairmanship, acted legally. 

14.- No other point has been urged 
before us and therefore we allow the appeal 
and affirm the learned Singh Judge’s judg- 
ment. In the circumstances of the case we 
direct that the parties will bear their costs 
in this Court. The costs of the appellant 
in the courts below will be paid by the Ist 


respondent. 
Appeal allowed. 
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(From: Himachal Pradesh) 


A. ALAGIRISWAMI AND 
R. S. SARKARIA, JJ. 


Divya Prakash, Appellant v. Kultar 
Chand Rana and another, Respondents. 


Civil Appeal No. 1325 of 1973, Dj- 
18-11-1974, 


(A) Constitution of India, Art. 191 (1) 
(a) — ‘Office of profit” —. Nomination of 
Chairman of Himachal Pradesh Board of 
Schoo] Education under S. 18 of Himachal 
Pradesh Board of School Education Act (1969) 
-— Appointment only In an honorary capa- 
city — Chairman receiving no salary — He 
is not holder of “Office of profit.” 

In the absence of any profit accruing to 
the Chairman as a result of the holding of 
the office of Chairman, it cannot be said that 


he: was holding an office of profit. AIR 1975 
SC 575, Foll. (Para 2) 
Cases Referred: Chronological Paras 


AIR 1975 SC 575 = Civil Appeal No. 2365 
of 1972, D/- 18-11-1974 2 


Judgment of the Court was delivered by 


ALAGIRISWAMI, J. :-—~ Elections were 
held in March, 1972 to the Himachal Pradesh 
State Legislative Assembly. The ist respond- 
ent was elected to that Assembly from the 
Shahpur Constituency in Kangra District. An 
election petition was filed by the appellant, 
a voter in that constituency, on the ground, 
among others, that at the time of filing of 
nominations the 1st respondent was holding 
an office of profit under the Government of 
Himachal Pradesh and as such was disquali- 
fied for election under Article 191 (1) (a) of 
the Constitution. The petition having been 
dismissed by the High Court of Himachal 
Pradesh this appeal has been filed against 
the order of dismissal. 

2. The only ground which is relevant 
for the purpose of decision of this appeal 
and which was urged before this Court, was 
that as the 1st respondent was holding an 
Office of profit under the State Government 
he was disqualified under Article 191 (1) (a) 
of the Constitution to be elected as a mem- 
ber of the State Legislative Assembly. The 
Ist respondent was nominated Chairman of 
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the Board of School Education of Himachal 
Pradesh in the year 1969 by the Himachal 
Pradesh Government under the provisions of 
the Himachal Pradesh Board of School Edu- 
cation Act, 1969. At all relevant times he 
was holding that post. Under Section 18 of 
the Act the Chairman is nominated by the 
Government. The Board is constituted by 
the Government under Section 3 of the Act. 
Though there is nothing said in the Act about 
the authority competent to remove the Chair- 
man from his office it may be assumed for 
the purposes of this case that the Govern- 
ment was competent to do so. There can be 
very little dispute and indeed it is not dis- 
puted that the office. of the Chairman of the 
Board is an office under the State Govern- 
ment. The only question is whether it is an 
office of profit. Admittedly, the Ist respond- 
ent was not in receipt of a salary. The order 
appointing him to the post of Chairman makes 
it clear that he was appointed only in an 
honorary capacity. The fact that he was 
entitled to receive travelling and daily allow- 
ance in the course of the discharge of his 
duties as Chairman would not be 4 disquali- 
fication because of the provisions of Sec- 
tion 3 (m) of the Himachal Pradesh Legisla- 
tive Assembly Members (Removal of Dis- 
qualifications) Act, 1971, and this is not dis- 
puted. What is, however, contended on be- 
half of the appellant is that though the Ist 
respondent might not have been in receipt 
of a salary, the post itself carried a scale of 
pay and therefore it is an office of profit 
which the Ist respondent was holding. We 
are unable to agree. The question is whe- 
ther the holding of the office has resulted in 
any profit to the holder of that office, how- 
ever small that profit may be. We have dis- 
cussed this question at great length in the 
judgment delivered by us today in C. A. No. 
2365 of 1972 = (reported in AIR 1975 SC 
575). In the absence of any profit eccruing 
to the Ist respondent as a result of the hold- 
ing of the office of Chairman it cannot be 
said that he was holding an office of profit. 
This is not even a case where the Chairman 
was appointed to an office and a salery was 
provided for him by the order of appoint- 
ment or he was entitled to a salary as a result 
of the appointment and he gave up his right 
to the salary. The order of appointment it- 
self was one made in an honorary capacity. 
. 3 There is a further fact whick shows 
that the contention of the appellant thai the 
post carried a scale of pay is not correct. 
This contention that the post carried a scale 
of pay is based on Resolution No. 12 passed 
by the Board on January 17, 1970 fixing a 
salary of Rs. 1600-1800 per month for the 
Chairman. We are Satisfied that the Board 
was not competent to fix a scale of pay for 
the Chairman by a resolution. We are unable 
to accept the contention on behalf of the 
appellant that Section 10, Clause (18) of the 
Himachal Pradesh Board of School Educa- 
tion Act, 1968 enables the Board to fix the 
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scale of pay of the Chairman. The fixing of 
the scale cf pay of the Chairman cannot be 
to any of the 
purposes mentioned in Clauses I to 17 of the 
section or to be one for the purpose: of car- 
Tying into effect the provisions of the Act. 
Though under Section 17 the Chairman is 
also called an officer of the Board, he is under 
Section 19 the administrative head of the 
Board. He is to call the meeting of the Board 
and preside over it and is. entitled in any 
emergency that requires an immediate action 
to take such action as he deems necessary. 
The Secretary to the Board is also appointed 
by. the Government upon such conditions 
and for such period as to the Government 
may deem fit under Section 22. We presume 
that this section enables the Government to 
fix his scale of pay also. Under Section 23 
the Government is entitled to appoint Deputy 
Secretaries and Assistant Secretaries to the 
Board on such conditions and for such periods 
as the Government may deem fit, which as 
in the case of the Secretary would include 
the power to fix their scale of pay. This 
is clear from the fact that sub-section (4) 
of Section 23 lays down that the qualifica- 
tions, conditions of service and the scale of 
pay of officers and servants of the Board, 
other than Deputy Secretary, Assistant Secre- 
tary and Secretary would be determined by 
the Regulations. This sub-section when it 
enables the Board to make regulations regard- 
ing qualifications, conditions of service and 
scales of pay of officers and servants of the 
Board other than the Deputy Secretary and 
Assistant Secretary, applies only to the cases 
of officers lower in rank than these officers 
mentioned. The presence of the word ‘offi- 
cer’ in that sub-section cannot be held to 
refer to the Chairman also merely because he 
is also called an officer of the Board under 
Section 17. It would be curious if the Act 
while conferring on the Government the 
power to specify the conditions of service 
including the scales of pay of Deputy Secre- 
tary, Assistant Secretary and Secretary, it had 
left to the Board to determine the scale of 
pay of the Chairman by clubbing him along 
with officers and servants of the Board lower 
in rank than even the Assistant Secretary. We 
are clearly of opinion that Section 23 (4) does 
not enable the Board to determine the scale 
of pay of the Chairman. Even in the case 
of other officers and servants the scale of 
pay is to be determined by Regulations. The 
first Regulations were made by the Govern- 
ment under Section 27 and in the Regulations 
so made there is no provision for the scale 
of pay of the Chairman of the Board. Nor 
have we been shown any regulation made by 
the Board fixing the scale of pay of the Chair- 
man. A mere resolution of the Board, which 
is concerned with the carrying on of the 
day-to-day administration of the Board, 
cannot have the effect of fixing the scale of 
pay of the Chairman. We do not think that 
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of the Board to make Regulations for the 
appointment of officers, clerks and other ser- 
vants of the Board and the conditions of their 
service can cover the Chairman because there 
is no question of the Board being competent 
to deal with the appointment or conditions of 
service of the Chairman. Clause (p) of sub- 
section (2) of S. 26 speaks of the emolu- 
ments and allowances of the members of the 
Board and all its Committees. This clause 
when it refers to members of the Board can- 
not refer to the Chairman. The distinction 
between the Chairman and the members is 
brought out in Section 4 which says that the 
“Board shall consist of the Chairman nominat- 
ed in accordance with Section 18 and of the 
following members” and then goes on to 
enumerate the members. Though generally 
speaking the pay of a person can be said to 
be his emoluments, the emoluments and allow- 
ances referred to in clause (p) cannot refer 
to the scale of pay. The Act does not con- 
template any scale of pay for members. On 
a close reading of the provisions of the Act 
we are Satisfied that there is no provision in 
the Act enabling the Board to fix a scale 
of pay for the Chairman by a resolution. 
Therefore, it cannot be said that the resolu- 
tion has validly fixed a scale of pay for the 
Chairman and, therefore, it cannot be said 
` that the post of the Chairman carries with 
it a scale of pay. 


4. In any case-as far as the 1st res- 
pondent is concerned the test for deciding 
whether he holds an office of profit is very 
simple. It is whether he can sue for or 
otherwise claim the scale of pay fixed by 
the resolution of the Board. In the face of 
his order of appointment such a claim would 
not be upheld. 


B- We hold, therefore, in agreement 
with the High Court that the ist respondent 
was not holding an office of profit at the 
time when he filed his nomination or when 
he was elected. The appeal is, therefore, dis- 


missed with costs. 
Appeal] dismissed. 
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(From: ILR (1968) 2 Punj 499 (FB) ) 

A. N. RAY, C. J., P. JAGANMOHAN 
REDDY, H. R. KHANNA AND 
P. K. GOSWAMI, JJ. 

Dharam Das etc. etc., Appellants v. The 
State of Punjab and others, Respondents. 

Civil Appeals Nos. 354, 1222 and 1251 of 
1969, D/- 14-1-1975. 

(A) Constitution of India, Arts. 226 and 
372 — Punjab Sikh \ Gurdwaras Act (8 of 
1925), Ss. 7 (3) and 8 — Gurdwara declared 
_ to be a Sikh Gurdwara long prior to the Con- 
stitution and managed by Interim Gurdwara 
Board constituted im 1946 by Firman of 
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Erstwhile Ruler of State — Locus standi to 
challenge the factum that it is æ Sikh 
Gurdwara. 

Where a particular Gurdwara was dec- 
lared to be a Sikh Gurdwara long prior to 
the Constitution and was managed by the 
Interim Gurdwara Board constituted by the 
Firman of the Maharaja of Patiala issued in 
1946 and the petitioner had no manner of 
right during the entire period from 1946 till 
long after the Amending Act 1 of 1959 
(Punjab) by which the Sikh Gurdwaras Act 
was extended to erstwhile areas of Pepsu, nor 
did he even assert his right thereof since then 
until the filing of the writ petition in 1962: 

Held that the petitioner could not be 
allowed to challenge the factum that the 
Gurdwara is a Sikh Gurdwara. The Firman 
of the Maharaja was the law of the Pepsu 
State having the force of law even after the 
Constitution by virtue of. Article 372 and 
continued to be law till it was repealed and 
substituted by a law made the competent 
legislature. The status of the Gurdwara as 
a Sikh Gurdwara had been determined be- 
fore the Constitution and since it was a pre- 
constitution law which declared so the peti- 
tioner could not challenge it on the ground 
of violation of his fundamental rights. Even 
if the petitioner continued to be in posses- 
sion he had not acquired a right of manage- 
ment when once that right was vested in an- 
other body. (Case law discussed). 
(Paras 20, 23) 

(B) Punjab Sikh Gurdwaras Act (8 of 
1925), Ss. 3 (4) and 7 (5) — Walidiiy — Pro- 
visions do not suffer from any constitutional 
or other legal impediment — (Constitution of 
India, Arts. 14, 39 (1) (© and 26). 

The provisions of Section 3 (4) and Sec- 
tion 7 (5) do not suffer from any constitu- 
tional or other legal impediment. They are 
not violative of Article 14 on the ground that 
the: mere publication of a declaration under 
Section 3 (2) is by virtue of Section 3 (4) a 
conclusive proof of the compliance with the 
requirements of sub-sections (1) to (4) of 
Sec. 3 and that such presumption has the 
effect of taking away the rights which are 
available to the parties in contesting their 
suits under Section 38, thus driving a wedge 
of invidious discrimination between cases tried 
under Part I of the Act on the one hand 
and those tried under Part HT (Section 38) 
on the other. ILR (1968) 2 Punj 499 (ŒB), 
Affirmed. (Paras 26, 39) 


The whole object of the Act was to re- 
duce the chances of protracted litigation in 
a matter involving the religious sentiments of 
a large section of a sensitive people proud 
of their heritage. The long history of the 
struggle of the Sikhs to get back their reli- 
gious shrines to which reference has been 
made in the Sikh historical books make it 
amply clear that the intensity of the struggle, 
sacrifice and shedding of blood had made the 
Government of the day realize that a speedy 
remedy should be devised and accordingly 


1070 &. ©. 


the pröcedurés prescribed in Sections 3 and 
7 have been innovated by the Act. The pro- 
vision of law which shuts out further enquiry 
and makes à fidtification in respect of cértain 
prelitninary steps conélusive, doés not involve 
thé exercise of any judicial functiog3, 
(Pata 25) 
__Sub-section (4) of S. 3 and sub-section (5) 
of S. 7 of the Act are rules of evidence pre- 
Scribéd by the Legislature which is compe- 
tent to provide: for irrebuttable and conclusive 
presumptions not only as mere rules of evi- 
dence but even as substantive pieces af law 
So long as the relévant provisions ara within 
the legislative competence of the Legislature 
and afe not otherwisé unconstitutional. E 
(Para 25) 
When a Legislature says that an enquiry 
into the truth or otherwise of a fact shall 
stop at a given stage and that fact :s taken 
to be conclusively proved, no question of dis- 
crimination would arise. In fact under sub- 
section (2) of S. 3 of the Act it is on thé 
receipt of a list “duly forwarded urder the 
provisions of sub+s. ({)" that the Staze Gov- 
ernment is expected to publish a notification, 
the publication of which is made a conclusive 
proof of certain facts by sub-section (4) of 
S. 3. The use of the expression “duly for- 
warded” in relation to an application tinder 
sub-section (1) of S. 3 shows that the State 
overnment is expected to satisfy itself be- 
fore the issue of a notification undsr sub- 
Section (2) of S. 3, that the application in 
question is a proper application under sub- 
section (1), and has been duly forwarded, 
which implies that the application has been 
made by a Sikh or by the present office- 
holder of a Gurdwara specified in Sch T, and 
that in effect it has fulfilled the requirements 
of sub-section (1) of S. 3. (Case Law dis- 
ciissed). (Para 26) 


‘Once the provision of conclusive pre- 
sumption under sub-section (5) of S. 7 was 
held to be valid and constitutional the ques- 
tion regarding personal notice to be served 
under Section 7 (4) could not be alicwed to 
be agitated or rebutted as that would militate 
against the conclusive nature of the statutory 
presumption. Nor having regard to the ob- 
ject of the Act can that provision be con- 
sidered to be unreasonable as these are only 
preliminary steps necessary for holding an 
enquiry which enquiry forms an essential part 
to the determination of the lis. (Para 27) 


(C) Punjab Sikh Gurdwaras Act (8 of 
1925), S. 8 — Limitation — Period of 90 days 
prescribed under S. 8 for filing the petition 
is not unreasonable —— (Constitution of India, 
Art. 14). 

The period of limitation is by its verv 
nature fo some extent arbitrary but it has 
never been urged that the period prescribed 
in the Limitation Act is violative of Art, 14 
of the Constitution, nor if such a position is 
taken can it be sustained. It is an elementary 
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right should not sleep over it and must come 
forward as qttickly as possible, (Para 39) 
_, The contingency that if a Mahant dies 
within a period of 90 days after the publica- 
tion of the notification under sub-section (3) 
of S. 7 without nominating his suecessor there 
would be ho time for the Bhekh to nominate 
the sticcessor to the office or for the Bhekh 
to call a meeting to elect 2 successor and to 
get twenty or more worshippers to challenge 
that notification, do not make the provision 
mvalid. Ninety days is sufficient time for 
twenty ot more worshippers to get together 
to challenge the notification which is design- 
ed to declare the purdwara in which they 
arè worshipping to be a Sikh Gurdwara and 
which offends their belief and worship. 
(Para 29) 
. (D) Constitution of India, Arts. 14 and 
133 — Punjab Sikh Gurdwaras Aci (8 of 
1925), S$. 3 (4) — Presumption as to consti- 
tutional validity of the provision — Inter- 
ference by Supreme Court. 

Per H. R. Khanna, J, -- There is a pre- 
sumption of the constitutional validity of a 
Statutory provision. If a provision, like Sec- 
tion 3 (4) of the Act, of a local enactment 
has been on the statute book for about haif 
a century and a particular construction has 
been placed upon it by the High Court of 
the State which sustains the constitutional 
validity of the provisions, the Supreme Court 
should lean in favour of the view as would 
sustain the validity of the provision and not 
disturb the construction which has been ac- 
cepted for such a length of time. ATR 1973 
SC 291, Foll, (Para 37) 
Cases Referred : Chronological Paras 
AIR 1975 SC 706 = 1974-1 SCC 500 23 
AIR 1973 SC 291 = (1973) 2 SCR 835 38 
AIR 1966 SC 693 = (1965) 1 SCR 950 re 


AIR 1965 SC 502 = (1964) 8 SCR 252 23 
AIR 1962 SC 1052 = 1962 Supp (3) sr 
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1958 Ch 574 = (1958) 1 All ER 205 38 
AIR 1955 SC 624 23 
AIR 1953 SC 91 = 1953 SCR 404 23 
AIR 1936 PC 93 = 63 Ind App 180 8, 12 
AIR 1929 Lah 603 = 120 Ind Cas 2 36 


Mr. ©. K. Daphtary, Sr. Advocate, (In 
Civil Appeal No. 354 of 1969) and V. M. 
Tarkunde, Sr. Advocate (In Civil Appeal No. 
1251 of 1969), (M/s. M. B. Lal, R. D. Mahant, 
N. S. Das Behl and P. K. Palli, Advocates, 
with them), for Appellants (In Civil Appeals 
Nos. 354 and 1251 of 1969); M/s. Naunit Lal, 
Harbhajan Singh Kathutia and Miss Lalit 
Kohli, Advocates, for Appellant (In Civil Ap- 
peals No. 1222 of 1969); Mr. D. V. Patel, Sr. 
Advocate (In Civil Appeal No. 1251 of 1969), 
(M/s. Charan Singh and Harbans Singh, Ad- 
vocates, with him), for Respondent No. 3 
(In all the Appeals); Mr. V. S. Desai, Sr. Ad- 
vocate, (Mr. K. K. Chawla, Advocate (In 
Civil Appeal No. 354 of 1969) and Mr. O. P. 


principle of justice that a person having a- Sharma, Advocate with him), for Respondents 


` 
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Nos. 1, 2 (In Civil Appeals Nos, 354 and 

1222 of 1969) and Respondents Nos, i and 4 

(In Civil Appeal No. 1251 of 1969). 
Judgment of the Court was delivered by 


JAGANMOHAN REDDY, J. (for him- 
self and on behalf of Ray, C. J, and Gos- 
wami, J.) ;— Civil Appeals Nos. 354 and 1251 
of 1969 are by certificate against the judg- 
ment of the Full Bench of the Punjab and 
Haryana High Court in Civil Writ Petitions 
Nos, 514 of 1966 and 1935 of 1962 respec- 
tively in which by majority the provisions of 
Section 3 read with Schedule I and Sec- 
tions 5, 7 and 8 of the Sikh Gurdwaras Act, 
1925, which were challenged, were held to 
be valid. Following the Full Bench Judg- 
ment in the above two Civil Writ Petitions, 
Civil Writ Petition No, 2314 of 1965 was also 
disposed of by a Division Bench of that High 
Court. Against that Judgment Civil Appeal 
No, 1222 of 1969 is by certificate. 


2, In all these appeals the places of 
worship to which the impugned provisions 
have been made applicable were situated in 
the erstwhile Patiala and East Punjab States 
Union. After the States Reorganisation Act, 
1956 when the said territories were merged, 
the Sikh Gurdwaras Act, 1925 (hereinafter 
called ‘the Act’) was made applicable to the 
places of worship situated in the areas to 
which the Act was made applicable by Pun- 
jab Act 1 of 1959 (hereinafter called ‘the 
amending Act’). 


3, The appellant Lachman Das in 
Civil Appeal No. 1251 of 1969 alleges that 
he is an Udasi Faquir belonging to the Udas! 
sect founded by Sri Chand; that he was the 
Mahant of Gurdwara Sahib Pinjore for seve- 
ral years and in that capacity was in posses= 
sion and control of all the properties belong- 
ing to it that the Mahantship of an Udasi 
Gurdwara devolves from Guru to Chella 
which is opposed to the belief of the 
Sikhs who believe only in ten Gurus and none 
else; and that though the Gurdwara is an 
Udasi Gurdwara it has been included in 
Sch. I of the Act the effect of which, read 
with sub-ss. (2) and (4) of S. 3, makes the 
declaration in the notification that it is a 
Sikh Gurdwara conclusive and incapable of 
being challenged, 


4. The appellant Dharam Das in Civil 
Appeal No, 354 of 1969 js an Udasi Sadh 
and Mahant of Dera Udhasi Sadhan, It is 
alleged that the followers.of this Sampradaya 
form a distinct religious denomination, as such 
the notification dated February 17, 1961 in- 
cluding it in Sch. I of the Actis objectionable, 
It is further stated that not even the notice 
under Seetion 7 (4) of the Act was given to 
the appellant and he was not allowed to con- 
test that the applicants were neither Sikhs nor 
worshippers of the institution in dispute, nor 
are the fifty or more persons required for 
making an application under Sec. 7 (1) of the 
Act and who made the application residents 
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of the relevant Police Station, nor could the 
allegations that the signatures were obtained 
by fraud or that the application was not in 
time be enquired into. The notification was 
further challenged on the grounds that there 
was no authority which is required to satisfy 
itself that the applicants were alive or dead 
nor does the Act give a right to the Mahant, 
the person seriously affected, to challenge the 
locus standi of the applicants. 


5, The first appellant in C. A. 1222 
of 1969 claims that he was appointed by the 
village Panchayat as the Mahant after re- 
moving Gurcharan Singh who succeeded after 
the death of the last Mahant Hari Singh who 
was the Guru, because Hari Singh had con- 
tracted a marriage. He alleged that the 
Dera in dispute known as Gurdwara Punjab 
Sahib was established by one Mahant Kesera 
Singh. The Dera has considerable properties 
movable and immovable which are managed 
by the village Panchayat which also appoints 
Mahant from amongst the Chellas of the pre- 
vious Mahants. The succession, according to 
these averments, devolves from Guru to Chela, 
but if a Mahant after he succeeds contracts 
a marriage he is liable to be removed by 
the village Panchayat and another is appoint- 
ed by them who will not be a hereditary 
Mahant within the meaning of the Act. Ac- 
cording to the appellant on April 11, 1961 
about 52 persons of Tahsil Barnala, District 
Sanerur, gave an application under sub-sec- 
tion (1) of S. 7 of the Act to get the Dera 
in question declared a Sikh Gurdwara which 
application was still pending on the date of 
the filing of the writ petition on August 21, 
1965 before the Sikh Gurdwara Tribunal. 


6, In Civil Appeal No. 1251 of 1969 
the High Court held that the appellant Lach- 
man Dass claimed to be a Mahant of a dif- 
ferent Gurdwara than the one included in 
Sch. I of the Act. At p. 327 of the printed 
paper book this is what is stated ;— 


“The petitioner has not claimed himself 
to be the owner of the institution defined and 
described in item No, 249 of the first Sche- 
dule, and has, therefore, no locus standi to 
claim that the said institution should have 
been included in Schedule H, The institu- 
tion in which he claims to have interest 
“Gurdwara Sahib Pinjore” has not been listed 
in Schedule I. Item No. 249 in the first 
Schedule relates to an institution of “Pad- 
shahi Pahaili’, and the petitioner admits that 
he has nothing to do with institutions of 
Padshahi Pahaili, There is, therefore, no, 
force in any of the arguments advanced on 
behalf of the petitioner in this case, and Civil 
Writ 1935 of 1962 also, therefore, merits 
dismissal,” 


7. It is submitted before us that this 
finding of the High Court was based on a 
misapprehension that the appellant had claim- 
ed to be a Mahant of a different Gurdwara 
than that included in Schedule I of that Act. 
Apart from this, it is contended that sub-sec- 
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tion (4) of S. 3 of the Act clearly offends the 
guarantee of Art. 25 of the Constitution in- 
asmuch as it provides that a Gurcwara by 
virtue of its inclusion in Schedule I of the 
Act shall be treated as a Sikh Gurdwara and 
Shall be managed by Sikh representatives, 
that the provision also violates the guarantee 
under Article 19 (1) (f) of the Constitution 
as it affects the rights of the appellant not 
only to claim the properties of the Gurdwara 
as a Mahant thereof but also to the office of 
the Mahant of the said Gurdwara, and that 
the declaration in the notification under sub- 
section (4) of S. 3 of the Act which operated 
as conclusive proof that the Gurdwara was 
a Sikh Gurdwara, was an wnreasonable res- 
triction on the appellant’s fundamental rights 
both under Art. 26 and Art. 19 (1) (5. It was 
further contended that the provisions in the 
earlier part of S. 3 (4) providing that the 
declaration mentioned therein shall be conclu- 
sive proof that- the provisions of sub-sec- 
tions (1), (2) and (3) of S. 3 have been duly 
complied with are {i) arbitrary and hence 
violative of Article 14 of the Corstitution 
and (ii) operate as an unreasonable restriction 
on the appellant’s fundamental rights under 
Articles 26 and 19 (1) (). 


8. In Civil Appeal No. 354 of 1969 
apart from the contentions raised in Lach- 
man Dass’s case the appellant Dharem Dass 
urged certain additional grounds for invalidat- 
ing the provisions of the Act. It is submit- 
ted that the rule of succession followed for 
the past more than 200 years from Guru 
to Chela is inconsistent with the Gurdwara 
being a Sikh Gurdwara, but notwithstanding 
this it has been so declared by a notification 
under sub-section (3) of S. 7 on an applica- 
tion made under sub-section (1) of S. 7 of 
the Act claiming it fo be a Sikh Gurdwara. 
The Privy Council had pointed out the essen- 
tial differences between Udasis and Sikhs in 
Hem Singh v. Basant Das, 63 Ind App 180 = 
(AIR 1936 PC 93) which criteria had not 
been kept in view before including the ap- 
pellant’s Math in Schedule I of the Act. The 
appellant having come to know of this noti- 
fication under sub-section (3) of S. 7 filed a 
petition under Section 8 of the Act as a here- 
ditary office holder claiming that the Gurd- 
wara or Dera in question is not a Sikh 
Gurdwara and its properties do not belong 
to a Sikh Gurdwara before the Tribunal con- 
stituted under the Act to which the dispute 
was referred. The appellant filed an applica- 
tion before the Tribunal on 6-1-1966 re- 
questing it to examine and determine the locus 
standi of the persons who made the petition 
under Section 7 (1) of the Act on the basis 
of which the notification was issued by the 
Government. The Tribunal, however, dis- 
missed the application on the ground that it 
had no jurisdiction to go into the question by 
reason of the provisicns of sub-section (4) of 
S. 7 of the Act. Inasmuch as the appellant 
is in possession of the Dera in ques- 
tion and is sought to be dispossessed 
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and deprived of his Mahantship he has 
every right to challenge the notification 
but the provisions of sub-section (5) of 
Section 7 of the Act prohibit, him from 
challenging the validity of the petition on the 
basis of which the notification under sub-sec- 
tion (3) of Sec. 7 of the Act was founded. As 
sub-section (5) of Sec. 7 makes the publication 
of the notification conclusive proof that the 
provisions of sub-sections (1), (2), (3) and (4) 
have been duly complied with, although 
matters in sub-section (4) may be subsequent 
to the publication it violates Art. 14 as it is 
arbitrary. It also violates Articles 19 (1) (f) 
and 26 because it places an unreasonable 
restriction on the exercise of the appellant’s 
fundamental rights as an Udasi Mahant. The 
claim made by the appellant under Section 8 
of the Act that he is a hereditary office holder 
Within the meaning of sub-section (4) of S. 2 
of the Act has been challenged by Sikh 
Gurdwara Prabandhak Committee. The Ap- 
pellant apprehends that the Tribunal will raise 
this as a preliminary issue and possibly de- 
prive the appellant an opportunity to esta- 
blish that the Gurdwara is not a Sikh Gurd- 
wara. The appellant also apprehends that 
he may not be accepted as a hereditary 
Mahant because according to the submissions 
made on his behalf of the definition under 
sub-section (4) of S. 2 rules out any Mahant 
who may be accepted or recognised as a 
Mahant of the institution by the Udasi Bekh. 
It may sometimes happen that there may be 
a break in the chain of succession from Guru 
to Chela such as where a Guru dies before 
nominating his successor or there may be a 
dispute between two Chellas as to who has 
been nominated. In such cases it is the Bekh 
or the congregation which determines the 
matter and selects a particular chela as 
Mahant. A single break in the chain, accord- 
ing to the learned Advocate for the appellant, 
deprives a Mahant of being a hereditary office 
holder who may be prevented from maintain- 
ing a petition under Section 8 of the Act on 
the ground that it does not strictly comply 
with the definition of a Mahant. It is also 
submitted that the definition of a Mahant in 
sub-section (4) of S. 2 is unfair and viola- 
tive of Article 14 of the Constitution as it 
makes a distinction between Mahant as des- 
cribed in the definition and other Mahants 
without any nexus with the object of the Act. 
Further Section 8 read with Section 18 is 
violative of the appellant’s fundamental rights 
because any claim to a property which has 
been notified as a Sikh Gurdwara is defeated 
by the conclusive presumption under Sec. 18 
arising from any of the grounds mentioned in 
that section. 


9. In Civil Appeal No. 1222 of 1969 
additional contentions urged were that a 
notice. under Section 7 (4) of the Act was 
in fact issued to a dead person, namely, Hari 
Singh. The contention of the appellant that 
the notice to a dead person is void and is 
not a notice under law was objected by the 
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High Court on the ground that since there 
was no change in the annual revenue record 
and the name of the dead person was entered 
there in the column of ownership the notice 
was valid which finding is challenged as being 
erroneous in law. The contention that no 
notification was ever published along with the 
list at the Headquarters of the District and 
of the Tahsil under Section 7 (3) of the Act 
was also rejected on the ground that under 
sub-s. (5) of S. 7 of the Act, some of the 
provisions of the said section that have been 
complied with are made conclusive and can- 
not be challenged. As an example, it is stat- 
ed that the application presented by fifty or 
more persons contains thumb marks of per- 
sons who are not in existence and whose 
identity cannot be ascertained but notwith- 
standing this the appellants- are estopped under 
sub-section (5) of S. 7 from proving that the 
application is actually signed by less than 50 
persons. On this ground also the validity 
of sub-section (5) of S. 7 is assailed. It is, 
therefore, submitted that sub-section (5) of 
S. 7 is ultra vires the provisions of the Con- 
stitution. It is also submitted that appeals 
in which the Punjab and Haryana High Court 
bad held that a notice under sub-section (4) 
of S. 7 of the Act sent to a dead person or 
notice sent after the publication of the noti- 
fication under „sub-section (3) of S. 7 is bad 
in law, are pending in this Court. It has 
been further contended that there is no in- 
telligible differentia between a hereditary 
office holder as defined in Section 2 (iv) and 
(v) of the Act and a de facto holder of office 
as there is no nexus between the two. Sec- 
tion 8 is also assailed as contravening Art. 14 
because the Act provides for two different 
procedures for the same purpose under Sec- 
tion 8 and Section 38 of the Act. The pro- 
cedure under Section 8 is onerous and con- 
fers rights on a hereditary office holder. It 
does not confer any such right on other office 
holders. The section also prescribes a period 
of limitation of 90 days and sets out numerous 
defences open to a petitioner who wants to 
make an application. As against this the 
procedure prescribed in Section 38 affords 
to any person who claims to have an interest 
in the Dera the right to appear and defend 
the suit and establish that the institution is 
not a Sikh Gurdwara. The two different pro- 
cedures: for the- same purpose and object are 
discriminatory under Article 14. In any case 
these are unreasonable restrictions on the 
nt Ae the appellants and violate Article 19 


10. On behalf of the respondents it 
is submitted that the appellants have not esta- 
blished or even prima facie satisfied the Court 
that the institutions were established by the 
Udasis. No documents were produced not 
even a rejoinder of the denial of the res- 
pondents giving details about the truth of the 
allegations was filed, nor even a single af- 
fidavit of a worshipper has been filed. The 
mere allegation that Udasi Faquirs have been 
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in charge from Guru to Chela and that the 
appellants are Mahants is not sufficient to 
establish a right which is essential for pre- 
senting an application under Article 226 of 
the Constitution. Several cases of this Court 
have been referred to in support of this pro- 
position. 


11, Even assuming without conceding 
that the institutions were Udasi institutions, it 
is submitted that that right having been lost 
even prior to the Constitution by virtue of 
the firmans of the Meharaja of Patiala no 
relief can be claimed nor the proyisions of 
the Act can be challenged as being uncon- 
stitutional. Several other arguments were ad- 
vanced which will be dealt with hereafter. 


12. The main question in these ap- 
peals is whether the appellants have the right 
to challenge the provisions of the Act by and 
under which a Gurdwara or an institution is 
declared or assumed to be a Sikh Gurdwara. 
The- Full Bench of the Punjab and Haryana 
High Court in its detailed judgment has con- 
sidered several aspects in the light of the con- 
tentions advanced before it which contentions 
have been repeated before us. Before we ex- 
amine the impugned provisions, it is neces- 
sary to state that in order to remedy a situa- 
tion arising out of certain historical landmarks 
of Sikh struggle to retain their shrines which 
had come into the possession of persons sub- 
scribing to non-Sikh faiths the Act was pas- 
sed. The Sikhs believe in the ten Gurus — 
the last of whom was Guru Gobind Singh. 
They further believe that there is no other 
Guru after Guru Gobind Singh who enjoin- 
ed on his followers that after him they should 
consider Guru Granth Sahib as the Guru. 
They do not subscribe to idol worship 
and polytheism, nor do they have any 
Samadhi in their shrines. The teaching of 
Sikhs was against asceticism. They believe in 
Guru Granth Sahib, which is a Rosary of 
Sacred poems, exhortations, etc. During the 
time of the Sikh Gurus, the Gurdwaras were 
under their direct supervision and control or 
under their Masands or missionary agents. 
After the death of Guru Gobind Singh the 
Panth is recognised as the corporate represen- 
tative or the Guru on earth and thereafter 
they were managed by the Panth through their ` 
Granthis and other sewadars who were under 
direct supervision of the local Sangat or con- 
gregation. During Maharaja Ranjit Singh’s 
time Sikhism became the religion of the State 
and large estates and Jagirs were granted to 
the Gurdwaras, apart from the Jagirs which 
had been earlier granted during the Mugal 
period. The position of the Gurdwaras 
changed during British regime. The Mahants 
who were in charge of the Sikh Gurdwaras 
could either be a Sikh Mahant or Udasi 
Mahant. It may here be stated that the 
Udasis were not Sikhs. While the teachings 
of Sikhs were against asceticism and were 
opposed to Hindu rites, the Udasis though 
“using the same sacred writings as the Sikhs, 
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kept up much more of the old Hincu prac- 
tices, followed asceticism, were given to the 
veneration of Samadhis or Tombs and con- 
tinued the Hindu rites concerning birth, mar- 
riage and Shradh.” (See 63 Ind App 180 at 
p. 201 = (AIR 1936 PC 93 at p. 100)). 
Though there was no raconciliation between 
the Sikhs and Udasis, it did not matter if 
the Mahant of a Sikh Gurdwara was not 
a Sikh Mahant because the Panth of Sangat 
exercised control over the Gurdwaras. After 
the death of Maharaja Ranjit Singh when the 
power of the Sikhs had waned and they were 
disorganised and dejected, the non-Sikh 
Mahants asserted their control and denied to 
the Panth or the Sangat rights ovez those 
Gurdwaras. After the Sikhs had recovered 
from their frustration caused by the defeat 
of the Sikh Rajas they began to assert their 
tights by filing suits and embarking on litiga- 
tion for the recovery of their holy shrines. 

43. The Shiromani Gurdwara Parban- 
dhak Committee — hereinafter referred to as 
‘the S. G. P. C? — had come into existence 
some time in January 1921 and was later re- 
gistered under the Societies Registration Act 
in the same year. After several attempts were 
made to arrive at a settlement and afier try- 
ing many drafts bills the Government of the 
time brought forward a measure which pro- 
vided a Central Body called the Board of 
Control, for the management and control of 
all the historical Gurdwaras. By then the 
S. G. P. C. had ‘taken control of many of the 
Gurdwaras from the Mahants who were 
either religious. minded or realising thet their 
personal interests lay in their seeking the 
protection of the S. G. P. C. which had been 
especially formed for the purpose of manag- 
ing and maintaining the Gurdwaras on lines 
consistent with the teachings of the Gurus 
and the wishes of the community had volun- 
tarily placed the Gurdwaras under the control 
of the $. G. P. C. In order to provide for 
the control and management of these Gurd- 
waras and those Gurdwaras which were claim- 
ed by the Sikhs to be the Sikh Gurdwaras, a 
Bill which later became the Act was presented 
in 1925, the aims and objects of whick were, 
inter alia, stated as follows :— 


“1. The present Sikh Gurwares and 
Shrines Bill is an effort to provide a legal 
procedure by which such Gurdwares and 
shrines as are, owing to their origin and habi- 
tual use, regarded by Sikhs as essentially 
places of Sikh worship, may be: brought 
effectively and permanently under Sikh con- 
trol and their administration reformed so as 
to make it consistent with the religious views 
of that community. The Sikh Gurdwaras 
and Shrines Act, 1922, which is to be replaced 
by the present Bill, failed to satisfy the aspira- 
tions of the Sikhs for various reasons. One, 
for instance, was that it did not establish 
permanent committees of management for 
Sikh Gurdwaras and Shrines. Nor did it 
provide for the speedy confirmation by judi- 
cial sanction of changes already introduced 
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by the reforming party in the management 
of places of worship over which it had ob- 
tained effective control. 


2. The present Bill provides a scheme of 
purely Sikh management, secured by statutory 
and legal sanction, for places of worship 
which are decided either by the Legislature 
or by an independent Tribunal set up for the 
purpose, or by an ordinary Court of law, to 
be in reality place of Sikh worship which 
should be managed by Sikhs.” 


14. The scheme of the Act was that 
there were certain places of worship about 
which no substantial doubt existed and those 
places were forthwith placed in Schedule I. 
Part III which describes: and regulates the 
manner of management could be. made ap- 
plicable by the speedy assertion of the claim 
made on behalf of the shrines to the property 
alleged to belong to it, which assertion was 
to be by petition to the Local Government: 
(vide Sections 3 to 6). Secondly whether any 
place not included in Schedule I should or 
should not be placed for management under 
the provisions of Part III could be determin- 
ed in the manner provided for in Sections 7 
fo 11. In respect of these Gurdwaras under 
sub-section (1) of Section 7 fifty or more 
Sikh worshippers of a gurdwara, each of 
whom is more than twenty-one years of age 
and was on the commencement of the Act or, 
in the case of the extended territories from 
fhe commencement of the Amending Act, a 
resident in the police station area in which 
the Gurdwara is situated, may forward to 
the State Government, through the appro- 
priate Secretary to Government so as to reach 
the Secretary within one year from the com- 
mencement of the Act or within 180 days 
from the commencement of the Amending 
Act, a petition praying to have the Gurdwara 
declared to be a Sikh. Gurdwara. Under 
section 8 twenty or more worshippers of the 
guardwara, each of whom is more than 
twenty-one years of age and was on the 
commencement of the Act or, in the case of 
the extended territories, on the commence- 
ment of the Amending Act, as the case may 
be, a resident of a police station area in 
which the gurdwara is situated may forward 
to the State Government, so as to reach the 
Secretary within ninety days from the date 
of the publication of the notification, a peti- 
tion signed and verified by the petitioner, or 
petitioners, as the case may be, claiming that 
the gurdwara is not a Sikh Gurdwara, and 
may in such petition make- a further claim 
that the hereditary office-holder or any per- 
son who would have succeeded to such office- 
holder under the system of management pre- 
vailing before the first day of January, 1920, 
or, in the case of the extended territories, be- 
fore the Ist day of November, 1956, as the 
case may be, may be restored to office on 
the grounds that such gurdwara is not a Sikh 
Gurdwara and that such office-holder ceased 
to .be an office-holder after that day. ` Sec- 
tion 9 deals with the effect of omission to 
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present a petition under Section 8. It pro- 
vides that the publication of a notification 
under the provisions of sub-section (1) of 
S. 9 shall be conclusive proof that the gurd- 
wara is a Sikh Gurdwara and the provisions 
of Part DI shall apply to the gurdwara with 
effect from the date of the publication of the 
notification. Section 10 provides for the filing 
of a petition claiming a right, title or interest 
im any property included in the list published 
under sub-section (3) of S. 7. If no claim 
has been made in respect of any of the pro- 
perties within the: specified period the State 
Government is empowered to publish a noti- 
fication which was to be conclusive proof 
of the fact that no such claim was made in 
respect of any right, title or interest specified 
in the notification. Section 11 provides for 
compensation to a hereditary office-holder of 
gurdwara notified under Section 7 or his pre- 
sumptive: successor. Chapter III of Part I 
provides for the constitution and procedure 
of tribunal for purposes of the Act vide Sec- 
tions 12 to 37. Part II Section 38 is con- 
cerned with the application of the provisions 
of Part IIT to gurdwaras found to be Sikh 
Gurdwaras by courts other than the Tribunal 
constituted under the Act. Part III Chap- 
ter V, as already stated, deals with the con- 
trol of Sikh Gurdwaras. 


o LB, The Act, as we have stated ear. 
lier, was extended to the erstwhile areas of 
Patiala and East Punjab States Union — 
known as PEPSU by the: Amending Act, con- 
sequently some of the provisions have been 
amended to provide for that situation. For 
instance in sub-section (1) of S. 3 the list 
to be forwarded to the State Government 
through the appropriate Secretary to Govern- 
ment had to be forwared within one hun- 
dred and eighty days of the commencement of 
the Amending Act. In so far as Sch. I Gurd- 
waras are concerned it is incumbent upon 
any Sikh or any holder of a Gurdwara on 
the date of the commencement of the Act or 
on the date of the Amending Act to forward 
to the State Government a list of all rights, 
titles and interests in immovable properties 
situated in Punjab inclusive of the gurdwara 
and in all monetary, endowments yielding in- 
come or profit received in Punjab which he 
claims to belong, within his knowledge, to 
the gurdwara and to furnish several details 
specified therein. On receipt of this list the 
State Government under sub-section (2) is 
enjoined to publish, as soon as may be, a 
notification declaraing that the gurdwara to 
which it relates is a Sikh Gurdwara and, after 
the expiry of the period provided in sub- 
section (1) for forwarding lists shall, as soon 
as may be, publish by notification a consoli- 
dated list in which all rights, titles and in- 
terests in any such properties as are describ- 
ed in sub-section (1) which have been in- 
cluded in any list duly forwarded, shall be 
included, and shall also cause the consoli- 
dated list to -be published, in such manner 
. as may be prescribed, at the headquarters of 
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the district and of the tahsili where the gurd- 
wara is situated. The State Government has 
to send by registered post notice of the claim 
to any right, title or interest included in th: 
consolidated list to each of the persons naraed 
therein as being in possession of such right, 
title or interest either on his own behalf or 
on behalf of an insane person or minor or on 
behalf of the gurdwara, provided that no such 
notice need be sent if the person named as 
being in possession is the person who forward. 
ed the list in which the right, title or interes: 
was claimed. Sub-section (4) makes the pub- 
lication of a declaration and of a consolidated 
list under the provisions of sub-section (2) 
conclusive proof that the provisions of sub- 
sections (1), (2) and (3) with respect to such 
publication have been duly complied with and 
that the gurdwara is a Sikh Gurdwara, and 
the provisions of Part IH shall apply to such 
gurdwara with effect from the date of the 
publication of the notification declaring it to 
be a Sikh Gurdwara. Section 4 provides that 
if in respect of any gurdwara specified in 
Sch. I no list has been forwarded under the 
provisions of sub-section (1) of S. 3, the State 
Governinent shall, after the expiry of ninety 
days from the commencement of the Act, 
or in the case of the extended territories, after 
the expiry of one hundred and eighty days 
from the commencement of the Amending 
Act, as the case may be, declare by notifica- 
tion that such Gurdwara shall be deemed to 
be excluded from specification in Sch. I. 
Section 5 deals with a situation where a list 
has been published. A _ petition in respect 
of the consolidated list specified in the noti- 
fication published under sub-section (2) of 
S. 3 may be forwarded to the State Gover.- 
ment claiming a right, title or interest in ary 
property included in such consolidated lisi 
except a right, title or interest in the gurdwara 
itself within the specified period: (emphasis 
added). Sub-section (3) of S. 5 provides that 
the State Government shall also, as soon as 
may be, after the expiry of the period for 
making a claim under the provisions of sub- 
section (1) publish a notification specifying 
the rights, titles or interests in any properties 
in respect of which no such claim has been 
made; and the publication of the notification 
shall be conclusive proof of the fact that no 
such claim was made in respect of any right, 
title or interest specified in the notification. 
Section 6 provides for a claim for compensa- 
tion by a hereditary office-holder of a notified 
Sikh Gurdwara or his presumptive successor, 
Within the period prescribed therein by pre- 
senting a petition claiming to be awarded 
compensation on the grounds that such office- 
holder has been unlawfully removed from his 
office after the first day of January, 1920, or. 
in the case of the extended territories, after 
the Ist day of November, 1956, as the case 
may, and before the date of the publication 
of the notification, and that such office-holder 
or his presumptive successor has suffered or 


will suffer pecuniary Ioss in consequence of 
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the gordwara having been declared to be a 
Sikh Gurdwara. 


16. A canvass of the provisions of 
the Act presents four situations —- (i where 
the Legislature in its judgment considers a 
Gurdwara to be a Sikh Gurdwara anc places 
it in Schedule I to which the provisions of 
Sections 3 to 6 are applicable; (ii) in respect 
of the institutions contained in Schedule II 
no petition under Section 7 can be entertain- 
ed uniess the institution is deemed to be 
excluded from specification in Sch. I under 
the provisions of Section 4 by a notification 
made after the expiry of ninety days from 
the commencement of the Act, or, in the 
case of the extended territories, after the ex- 
piry of one hundred and eighty days from 
the commencement of the Amending Act; 
(iii) in respect of other Gurdwaras fifty or 
more Sikh worshippers of a Gurdwara fulfill- 
ing the requirements of sub-section (1) of 
S. 7 can pray to have the Gurdwara declar- 
ed to be a Sikh Gurdwara and thereafter the 
provisions of Sections 7 to 11 would become 
relevant. That claim can be forwarded by 
the State Government to a Tribunal under 
Section 14 and enquired jnto by it under 
section 16. If the Tribunal finds tkat the 
Gurdwara is not a Sikh Gurdwara sutject to 
its finding being confirmed by the High Court 
in appeal, it shall cease to have any jurisdic- 
tion over it thereafter, subject of course to 
any claim made in accordance with tke pro- 
visions of Section 8 praying for the restora- 
tion of the hereditary office-holder or a per- 
son who would have succeeded to such office- 
holder under the system of management pre- 
vailing before the first day of January. 1920, 
or. in the case of the extended territories, 
before the ist day of November, 1956, in 
respect of which the Tribunal shall ccntinue 
to have jurisdiction. On the other hend, if 
the Tribunal came to the conclusion chat it 
was a Sikh Gurdwara with respect to which 
either there was no appeal to the High Court 
or the High Court had confirmed the finding 
of the Tribunal, that fact would be intimated 
to the State Government and the State Gov- 
ernment shall. as soon as may be, publish a 
notification declaring such gurdwara to be 
a Sikh Gurdwara, and the provisions of 
Part III shall apply thereto with effect from 
the date of the publication of such notifica- 
tions (vide Section 17); and (iv) where after 
the expiry of one year from the commence- 
ment of the Act or in the case of the ex- 
tended territories from the commencement of 
the Amending Act as the case may be or of 
such further period as the State Goverament 
may have fixed under the provisions of sub- 
section (1) of S. 7 two or more persons hav- 
ing interest in any gurdwara in respect of 
which no notification declaring the gurdwara 
to be a Sikh Gurdwara has been published 
under the provisions of the Act may, with 
the consent of the Deputy Commissiorer of 
the district in which such Gurdwara is situat- 
ed, institute a suit, whether contentious or 
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not, in the principal court of original juris- 
diction or in any other court empowered ‘in 
that behalf by the State Government within 
the local limits of whose jurisdiction the 
gurdwara is situated praying for any of the 
reliefs specified in Section 92 of the Code of 
Civil Procedure, 1908, and may in such suit 
pray that the provisions of Part III be applied 
to such gurdwara: (See Section 38). Sub- 
sections (2) to (6) of S. 38 prescribe the pro- 
cedure for the inquiry. 


17. In so far as Lachman Dass’s ap- 
peal is concerned the Gurdwara Panjaur 
Padshahi Pehli was included as item 249 in 
Sch. I by Section 50 of the Punjab Act 1 of 
1959. It is contended that the appellant has 
been denied a right of hearing by reason of 
which he has been precluded from challeng- 
ing that the Gurdwara is not a Sikh Gurd- 
wara but a Udasi Gurdwara, and that the 
provisions of the Act are arbitrary, unreason- 
able and offends his fundamental rights under 
Arts. 14, 19 (1) (f). 


18. During the course of the lengthy 
arguments, the Learned Advocate for the’ 
respondents on behalf of the State of Punjab 
put forward the contention that a Gurdwara 
as mentioned in first part of sub-section (1) 
of S. 3 namely that specified in Sch. I is a 
spiritual notion without any physical form 
but that word used in the context of the latter 
part of that sub-section which specifies a list, 
Signed and verified by any Sikh or any pre- 
sent office-holder of a gurdwara specified in 
Sch. I of all rights titles and interests in im- 
movable properties situated in Punjab inc'u- 
sive of the Gurdwara would imply that the 
place of worship, namely the Gurdwara itself, 
can be the subject of an inquiry as to whe- 
ther it belongs to the Sikhs or non-Sikhs. Ac- 
cordingly he made a statement conceding that 
it is permissible to make a claim that the 
property mentioned in the second notifica- 
tion under sub-section (2) of S. 3 including 
the property described as Gurdwara itself in 
respect of item 249 in Sch. I is Udasi and 
consequently submits that the appellant has 
not been denied a right of hearing. 


19. It is true that a denial of a right 
to be heard as expressed in the maxim 
audi alteram partem whether by legislative or 
executive action or in any other manner is 
abhorrent to a civilised society; it is destruc- 
tive of the elementary principles of justice 
according to which every citizen has to be 
judged and is contrary to the cherished 
notions of the rule of law which is the sheet- 
anchor and the umbilical of the democratic 
system of Government embodied in our Con- 
stitution. But is this principle applicable to 
the facts and circumstances of this case? What 
are the facts and circumstances and whether 
having regard to them the appellant has a 
right to challenge before us that the Gurd- 
wara Panjaur Padshahi Pehli is not a Sikh 
Gurdwara. The question would only arise if 
he has a locus standi to do so. But if he 
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has not, the question whether under the pro- 
visions of the Act he could challenge the in- 
clusion of the Gurdwara as a Sikh Gurdwara 
in Sch. I or the declaration under sub-sec- 
tion (2) of S. 3 that it is a Sikh Gurdwara 
need not be gone into. 


20. This Gurdwara had been declar- 
ed to be Sikh Gurdwara and its management 
vested in the Interim Gurdwara Board con- 
stituted for the management of Sikh Gurd- 
waras in the erstwhile State of Pepsu. By a 


Firman-I-Shahi dated November 2, 1946, the 


Maharaja of Patiala declared his intention 
to associate the Sangat with the management 
of Gurdwaras and with that object he issued 
necessary instructions to prepare a compre- 
hensive legislation. In the meantime in order 
to avoid delay in giving that intention a prac- 
tical shape he decided to appoint an Interim 
Committee which will undertake the manage- 
ment of the Gurdwaras pending the passing 
of the legislation. Six days thereafter i.e. 
on November 8, 1946 the Maharaja issued 
another Firman appointing an Interim Com- 
mittee for the management of the Sikh 
Gurdwaras in the State and nominated mem- 
bers thereof. In that Firman he designated 
the Committee as an “Interim Gurdwara 
Board”, which was directed to assume the 
functions till then performed by the Deodhi 
Department and to exercise the powers vested 
in the Sardar Sahib Deodhi Mualla. It was 
also provided that the Interim Gurdwara 
Board shall elect a Vice-President and Secre- 
tary out of the members and its decisions 
will be given effect to by majority of votes. 
The President or Chairman will have a cast- 
ing vote in case of a tie. Eight members 
were to form the quoram for a meeting. On 
December 23, 1946, pursuant to the Firman 
dated November 8, 1946 a notification was 
issued by Deodhi Mualla Department, Patiala, 
for the information of the general public that 
the: management of the Sikh Gurdwaras speci- 
fied therein had been handed over to the In- 
terim Gurdwara Board, Patiala. In that list 
is mentioned at item 24 Gurdwara at Pinjore 
in the memory of Padhshahi Pehli. This 
Board continued to function even after the 
Amending Act came into force. Sec- 
tion 148-C of the Act provides thus: 


“148-C. Notwithstanding anything con- 
tained in this Act, every local committee in 
the extended territories functioning for 
the management of one or more: Grudwaras 
under the control of the Interim Gurdwara 
Board, Patiala, immediately before the com- 
mencement of the Amending Act, shall, till 
the constitution of the new Committee, be 
deemed to be a Committee for such Gurd- 
waras under this Act.” 


This had reference to Section 148-B which 
added to the Board constituted under Sec- 
tion 43 additional members till the next elec- 
tion of the new board under Section 43-A. 
Section 148-D made provisions in respect of 
employees of the Interim Gurdwara Board, 
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Patiala and the local committee functioning 
under it. Section 148-E made special provi- 
sions regarding the assets and liabilities of 
Interim Gurdwara Board, Patiala. It pro- 
vided that all lands and buildings (together 
with all interests of whatsoever nature or kind 
therein) belonging to the Interim Gurdwara 
Board, all assets, including stores, articles, and 
movable properties belonging to the Interim 
Gurdwara Board immediately before such 
commencement and utilised for or in connec- 
tion with the Interim Gurdwara Board shall 
pass to and vest in the Board. Similarly 
Cls. (c), (d) & (e) made provision for debts, 
rents and suits etc. Section 148-F made pro- 
vision for removal of difficulties. In this way 
the Amending Act gave continuity to the 
vesting of the Gurdwara Pinjore Padhshahi 
Pehli in the Interim Gurdwara Board and to 
Manage it even after the Amending Act, with- 
out creating any kind of hiatus in the control 
and management of such Gurdwaras. The 
Pinjore Gurdwara was declared to be a Sikh 
Gurdwara long prior to the Constitution and 
was managed by the Interim Gurdwara Board 
constituted by the Firman which was the law 
of the Pepsu State having the force of law 
even after the Constitution by virtue of Arti- 
cle 372 and continued to be law till it was 
repealed and substituted by a law made-. by 
a competent Legislature. The appellant had 
no manner of right during the entire period 
from 1946 till long after the Amending Act 
nor did he even assert his right thereto since 
then until the filing of the Writ Petition and 
cannot be allowed to challenge now the 
factum that the Gurdwara is a Sikh Gurdwara. 


21. It is strenuously contended by the 
Learned Advocate for the appellant that the 
appellant cannot be non-suited as there were 
no pleadings, no allegation that the Gurdwara 
was declared a Sikh Gurdwara or that its 
Management and possession was vested in the 
Interim Gurdwara Board or that the appel- 
lant was dispossessed at any time; nor were 
these allegations canvassed by the appellant 
in the writ petition during the hearing before 
the High Court nor has the High Court dealt 
with this aspect; nor were any accounts re- 
quired to be produced nor was the Mahant 
ever appointed as a servant of the Gurdwara. 
He further contended that the Firman does 
not affect the status of the Gurdwara as it 
was not only of a temporary nature but it 
specifically stated that it will be in force till 
a new law was made. 


22. In our view these contentions have 
no force and must be rejected. The allega- 
tion of the appellant in his Writ petition-para- 
graph 9 (d) was that the State Government 
when preparing the two schedules did not 
make any enquiry, never served any notice 
on the appellant asking him to explain as 
to whether it was an Udasi institution or a 
Sikh Gurdwara, and arbitrarily included 
Gurdwara Panjaur Sahib, an Udasi institution, 
in Schedule I which is against the principles 
of natural justice. In reply thereto in para- 
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graph 9 (d) respondents 1 and 3 denied these 
allegations and averred that the Institution 
was a Sikh Gurdwara and was under the 
management of the Interim Gurdwara Board 
in the erstwhile Pepsu territory. Respondent 
2 also while admitting that the appellant was 
in possession of the Gurdwara and the pro- 
perty attached therewith said that pcssessian 
was on behalf of the said Gurdware. Res- 
pondent 2, further, while emphatically denying 
that the Gurdwara was an Udasi institution, 
asserted that the institution was a Sikh 
Gurdwara. Annexure A-1 was relied upon 
by the appellant to show that nothing had 
been stated therein that the Gurdwera was 
under the management of the Interim Gurd- 
wara Board. This annexure related to an 
entry in last Jamabandi for the year 1954-55 
in which Column I showed the number of the 
Khata and in the second column name of 
the Owner was described as “Gurdwara Sahib 
Panjore Malik Behetman, Mahant Lachman 
Das Chela Mahant Isher Dass caste Udasi, 
resident of village Panjore, Mohtmim.” In 


the third column the name of the cultivator. 


was given. There is nothing in this entry 
which shows that the Gurdwara was an Udasi 


-= Gurdwara or that Lachhman Dass was not 
-working under the management of the Interim 


'. Girdwara Board. The words ‘Behetman and 
`, Mohtmim’ clearly show that he was only 


managing it. This is not inconsistent with 
the allegations that many of the Sikh Gurd- 
waras were managed by Udasis nor is it in- 
consistent with the fact that under the Firmans 
the Interim Gurdwara Board which was in 
management of the Gurdwara could zet the 
affairs of the Gurdwara looked after by others 
under their supervision. For this reason per- 
haps originally the vires of the provisions oz? 
the Act was not specifically agitated in the 
original petition. It was only subsequently 
that an attempt was made to have it amend- 
ed. Be that as it may it cannot be said that 
the question of the management of the im- 
pugned, Gurdwaras was not raised. In para- 
graph 2 of the affidavit of Kehar Singh Manr. 
the deponent stated that the Sikh Gurdwaras 
in the State of Pepsu fell into three cate- 
gories— (1) Gurdwaras owned and managec 
by the Government; (2) Gurdwaras whick 
were managed by the Interim Gurdwara 
Board established by the Ruler of the erst- 
while State- of Patiala by order of the Ijlas-i- 
khas December, 1946; and (3) Gurdwaras 
which were privately managed by the Local 
Committees. The Government by notifica- 
tion No. 48 Gurdwaras dated February 1. 
1957, constituted a committee consisting of 
M. L. As. and M. L. Cs. to submit its re- 
port for suitable amendments being made in 
the Act covering the Gurdwaras situeted in 
Pepsu and after obtaining the relevant data 
the Committee submitted its report on Septem- 


ber 14, 1957 which is R-I a copy of which was 
attached to the affidavit of Kehar Singh Mann. 
These recommendations of the Committee 
were accepted and the Amending Act was in- 
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troduced. The full Bench in its judgment re- 
ferred to the basis on which certain historical 
Sikh Gurdwaras of erstwhile Pepsu area were 
included in Schedule I and others not so 
included. According to the Advisory Com- 
mittee’s report: 


“All the Gurdwaras managed by Gov- 
ernment and the Interim Gurdwaras Board 
should not be included in Schedule I. While 
recommending the inclusion of Gurdwaras 
mentioned in the attached lists, the Committee 
has given due consideration to the religious 
and historical importance of the Gurdwaras 
and their economy. It was felt that the in- 
clusion of all the Gurdwaras managed by the 
Interim Gurdwara Board in Schedule I and 
Section 85 of the Act, would be conducive 
to inconvenience and complications in the 
management of some of the Gurdwaras. The 
Committee has, therefore, not recommended 
the inclusion of some of the Gurdwaras in 
Schedule I.” ; 


The Full Bench also further stated that the 
appellant has not claimed himself to be the 
owner of the institution defined and describ- 
ed in item No. 249 of the Sch. I and there- 
fore has no locus standi to claim that the 
said institution should have been included in 
that Schedule. 


23. It is, therefore, clear that the 
question whether Gurdwara Pinjore Padh- 
shahi Pehli was a Sikh Gurdwara or was an 
Udasi Gurdwara had been determined as early 
as 1946 by the Firman of the Maharaja of 
Patiala. The fact that the appellant alleges 
that he was in possession of the Gurdwara! 
is of little moment because if the law vested 
the management in the Interim Gurdwara 
Board the possession of the appellant could 
either by permissive or hostile. In either case 
the status of the Gurdwara as a Sikh Gurd- 
wara had been determined before the Con- 
stitution and since it was a pre-Constitution 
law which declared so the appellant cannot 
challenge it on the ground of violation of 
his fundamental rights. Even if the appel- 
lant continued to be in possession he has not 
acquired a right of management when once 
that right was vested in another body. That 
Firman of an erstwhile Ruler of a Princely 
State was law and continued to be law till 
repealed or substituted by a competent Legis- 
lature has been concluded by the decisions of 
this Court in Ameerunnissa Begum v. Mah- 
boob Begum, 1953 SCR 404 = (AIR 1953 SC 
91) and State of Rajasthan v. Sajjanlal, (1974) 
1 SCC 500 at p. 511 = (AIR 1975 SC 706 
at p. 714). In view of this legal position 
an attempt was made to describe the Firman 
of the Maharaja of Patiala referred to above 
as an administrative order not having the 
force of law. With this submission we are 
unable to agree. A glance at the Firman 
leaves no manner of doubt that it vested the 
management and possession of the Gurdwaras 
in a body created by it, with a Constitution 
and Membership quorum etc. It could only 


1975 


be administrative if the Gurdwaras in res- 
pect of which the management was vested 
were already vested in the State but that will 
be fatal to the case of the appellants. The 
very fact that pending a comprehensive law 
the Maharaja was issuing the firman itself 
shows that it is a law. The pleadings clearly 
raised the question of the locus standi of the 
. appellant to assert that the Gurdwara was not 
a Sikh Gurdwara and it was clearly asserted 
that the possession of the appellant was on 
behalf of the said Gurdwara which is not 
inconsistent with the fact that the possession 
and management of it was vested in the In- 
terim Gurdwara Board. Jt was contended by 
the learned Advocate for the appellant that 
if the pre-Constitution law takes away rights 
for an interim period then the rights existed 
after the interim period and are subject to 
the Constitution. But even if this proposition 
is admitted, and it is not necessary to express 
our view, the assumption on which it is based 
is invalid. No doubt the Maharaja of Patiala 
envisaged a comprehensive law to replace his 
Firmans but by that time the State of Patiala 
was merged and the law embodied by the 
Firmans which was continued to be the law 
after the merger was replaced by the Amend- 
ing Act which provided for the Interim 
Gurdwara Board being in possession and 
management during the transition period. In 
Rajendraswami v. Commr. of Hindu Religious 
Charitable Endowments, Hyderabad, (1964) 
8 SCR 252 = (AIR 1965 SC 502) a scheme 
had been framed before the Constitution and 
Section 103 (d) of the Madras Hindu Religious 
and Charitable Endowments Act, 1951, pro- 
perly construed, gave an operative force to 
the earlier schemes framed under the Madras 
Act 2 of 1973 as though they were framed 
under the Act 19 of 1951. It was not intend- 
ed by this section that those schemes must be 
examined and reframed in the light of the 
relevant provisions of the Act. In these cir- 
cumstances it was held that although the 
scheme in question had not been completely 
implemented before the Constitution, that was 
no ground for examining its provision in the 
light of Article 19 of the Constitution. The 
fundamental rights conferred by the Con- 
stitution are not retrospective in operation 
and the observations made by this Court in 
Shanti Sarup v. Union of India, AIR 1955 
SC 624 were not applicable to that case. 


24. The complaint in the appeals re- 
lating to Sch. I Gurdwaras is that the mere 
publication of a declaration of a consolidated 
list under sub-section (2) of S. 3 is by virtue 
of sub-section (4) of S. 3 conclusive proof of 
the fact that the application made under sub- 
section (1) of S. 3 was in fact made by a Sikh 
or any present office-holder of the Gurdwara 
in question specified in Sch. I of the Act that 
the notification and the consolidated list had 
been published in the prescribed manner at 
the headquarters of the District ete., and the 
fact that the State Government sent by re- 
gistered post a notice of the claim etc. to each 
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of the persons named in the list as being in 
possession of any such right etc. i.e. of the 
requisites of sub-sections (1), (2) and (3) of 
Section 3. The appellant Dharam Das fur- 
ther complains that sub-section (5) of S. 7 
bars an inquiry into the fact whether the 
persons who made the application under sub- 
section (1) of S. 7 were in fact fifty or 
more or not, whether such persons were in 
fact Sikh worshippers of the Gurdwaras or 
not, and whether each one of them was more 
than twenty-one years of age or not at the 
relevant time. The publication of this noti- 
fication is to be conclusive proof of the com- 
pliance with the requirements of sub-sec- 
tions (1) to (4) of S. 7. These provisions have 
been challenged as offending Article 14 be- 
cause the impugned presumptions have the 
effect of taking away the rights which are 
available to the parties in contesting their 
suits under Section 38 thus driving a wedge 
of invidious discrimination between cases tried 
under Part I of the Act on the one hand and 
those tried under Part H of the Act (S. 38) 
on the other, that the said presumptions are 
pieces of substantive Jaw and not merely 
rules of evidence; and that the presumptions 
in question have the effect of taking away 


certain defences which are normally open to. +. 


a litigant in an ordinary legal proceedings, ., 
i.e. the plea as to the locus standi of “4-*clai- `. 
mant either under sub-section (1) of S. 3 or 
under sub-section (1) of S. 7 by pleading and 
proving that such claimants did not possess 
the requisite qualifications entitling them to 
make the claim in dispute. These very con- 
tentions were urged before the High Court 
and negatived by it on a detailed considera- 
tion by reference to the case law. 


25. It must not be forgotten that the 
Whole object of the Act was to reduce the 
chances of protracted litigation in a matter 
involving the religious sentiments of a large 
section of a sensitive people proud of their 
heritage. The long history of the Struggle 
of the Sikhs to get back their religious shrines 
to which reference has been made in the Sikh 
historical books make it amply clear that the 
intensity of the struggle, sacrifice and shedd- 
ing of blood had made the Government of 
the day realize that a speedy remedy should 
be devised and accordingly the procedures 
prescribed in Sections 3 and 7 have heen 
innovated by the Act. The provision of law 
which shuts out further enquiry and makes a 
notification in respect of certain preliminary 
steps conclusive, does not involve the ex- 
ercise of any judicial function. It has been 
so held in Municipal Board, Hapur v. Raghu- 
vendra Kripal, AIR 1966 SC 693. Though 
this case and the case of Izhar Ahmad Khan 
v. Union of India, 1962 Supp (3) SCR 235 = 
(AIR 1962 SC 1052) had been cited before 


the High Court as supporting the contention 
that sub-section (4).of S. 3 and sub-section (5) 
of S. 7 are liable to be struck down as they 
are equivalent to an ex parte judgment of 
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the legislature given against the petitions on 
the relevant point, the High Court in an 
examination of this case held that the ratio 
supported a contrary conclusion. In Izhar 
Ahmed Khan’s case sub-section (2) of S. 9 
`of the Citizenship Act provided that if any 
question arises as to whether, when or how 
any person has acquired the citizership of 
another country, it shall be determined by 
such authority, in such manner, and having 
regard to such rules of evidence, as may be 
prescribed in that behalf. Under the above 
provision Rule 3 of Sch. IO of the Citizen- 
ship Rules, 1956 was framed and it was this 
tule that was challenged. The Court while 
upholding it examined the question as to when 
it could be said that the conclusive presump- 
tion prescribed by the statute fell within the 
ambit of the rules of evidence and when jit 
could not be so said. If rebuttable presump- 
tions are within the domain of the law of 
evidence, irrebuttable presumptions would also 
be within the domain of that branch of the 
law. Even though the rule provided for a 
conclusive presumption, the majority held that 
lit prescribed a rule of evidence. That was 
a case of a rule made under a statutcry pro- 
vision but sub-section (4) of S. 3 and sub- 
-|section (5) of S. 7 of the Act are rules of 
. levidence prescribed by the- Legislature- which 
`- lis competent to provide for irrebuttadle and 
conclusive presumptions not only as mere 
tules of evidence but even as substantive 
pieces of law so long as the relevant provi- 
sions are within the legislative competence of 
the Legislature and are not otherwise uncon- 
stitutional. 


26. In Municipal Board, Hapur’s case 
AIR 1966 SC 693 also the majority decision 
of this Court held that when a Legislature 
says that an enquiry into the truth or other- 
wise of a fact shall stop at a given stage and 
that fact is taken to be conclusively proved, 
no question of discrimination would arise. In 
fact that case specifically held that the pro- 
visions ‘of law which shuts out further enquiry 
and makes a notification in respect of certain 
preliminary steps conclusive, does not involve 
the exercise of any judicial function. It was 
pointed out that the Evidence Act is full of 
such fictions. In fact under sub-section (2) 
of S. 3 of the Act it is on the receipt of a 
list “duly forwarded under the provisions of 
sub-section (17° that the State Government 
is expected to publish a notification, the pub- 
lication of which is made a conclusive proof 
of certain facts by sub-section (4) of S. 3. 
As pointed out by the High Court the use of 
the expression “duly forwarded” in relation 
to an application under sub-section (1) of 
S. 3 shows that the State Government is ex- 
pected to satisfy itself before the issu3 of a 
notification under sub-section (2) of S. 3, that 
the application in question is a proper ap- 
plication under sub-section (1), and has been 
duly forwarded, which implies that fhe ap- 
plication has been made by a Sikh or by the 
present office-holder of a Gurdwara specified 
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.in Sch. I, and that in effect it has fulfilled 
the requirements of sub-section (1) of S. 3. 
We are in agreement with this conclusion of 
the High Court for the reasons given by it 
that the provisions of sub-section (4) of S. 3 
and sub-section (5) of S. 7 do not suffer from 
any constitutional or other legal impediment. 
It was, however, pointed out by the High 
Court that the above plea was not taken in 
any of the writ petitions except that in the 
petition filed by Dharam Das. 


27, There seems to have been a diver- 
gence of opinion in the Punjab and Haryana 
High Court in respect of personal notice to 
be served under sub-section (4) of Section 7 
and even though it was served subsequent to 
the notification under sub-section (5) of Sec- 
tion 7 it was none-the-less determined by the 
tule of conclusive proof. But as the Full 
Bench of the High Court explained, and we 
concur with that explanation, once the pro- 
vision of conclusive presumption under sub- 
section (5) of Section 7 was held to be valid 
and constitutional that question could not be 
allowed to be agitated or rebutted as that 
would militate against the conclusive nature 
of the statutory presumption. Nor having 
regard to the object of the Act can that pro- 
vision be considered to be unreasonable as 
these are only preliminary steps necessary for 
holding an enquiry which enquiry forms an 
essential part to the determination of the list. 
To take advantage of preliminary steps to 
protract litigation is. itself unreasonable. The 
presumption that the authorities enjoined by 
the Act to take certain steps will do so has 
been an irrebuttable presumption and if that 
does not affect substantial justice being done 
between the parties to the lis, no question of 
unreasonableness will arise. It may also be 
pointed out that before us it was contended 
that no notice was served on Bhag Singh. The 
Respondents’ Advocate, however, wanted to 
produce. the notice on which Bhag Singh had 
signed in token of his having received it, but 
that is a matter which we cannot entertain 
in this appeal. 


28. It is also argued in Dharam Das’s 
case that the right conferred by Section 8 of 
the Act on any hereditary office-holder confers 
that right only on a person who could trace 
his office as a hereditary office-holder from 
an unbroken line of Gurus to Chela and if 
there is any hiatus in that, such as. for instance, 
the death of a Guru before he nominates his 
Chela or where a Guru marries and is dis- 
qualified and another person is appointed as 
a Mahant that person is not given the right 
to challenge the notification under sub-sec- 
tion (3) of S. 7. This contention, in our view, 
is unjustified for the simple-reason that “here- 
ditary office” has been defined in clause (iv) 
of sub-section (4) of S. 2 as meaning “an 
office the succession to which before- the first 
day of January, 1920, or, in the case of the 
extended territories, before the Ist day of 
November, 1956; as the case may be, devolv- 


1975 


ed, according to hereditary right or by nomi- 
nation by the office-holder for the time being, 
and “hereditary office-holder” means the hol- 


der of a hereditary office. If a hereditary. 


oftice-holder within the meaning of clause (iv) 
of S. 2 (4) cannot be found then Section 8 
provides for a challenge to the notification 
under sub-section (3) of S. 7 by any twenty 
or more worshippers of the Gurdwara, each 
of whom is more than twenty-one years of 
age and was on the commencement of the Act 
a resident of a police station area in which 
the gurdwara is situated. Surely, if as is con- 
tended the Bhekh of a Sampradaya is entitled 
to nominate a successor where a Mahant could 
not nominate his successor, we presume that 
the Bhekh will have more than twenty wor- 
Shippers who could challenge the notification. 
We- cannot assume that the Bhekh which 
nominated the Mahant would be of less than 
twenty worshippers. If it had lesser number 
of worshippers than 20, it could hardly be 
called a Bhekh. There. is, in our view, noth- 
ing unreasonable or discriminatory in this 
provision. As to whether a person is a here- 
ditary office-holder at the time of the pre- 
sentation of the petition under Section 8, will 
always be a case for the Tribunal to deter- 
mine having regard to well-established rules 
of evidence by which Courts determine these 
matters. The assumption that if there is a 
break before 100 years of a succession between 
a Guru and Chela, present incumbent will 
not be considered as a hereditary office- 
holder is purely hypothetical and this Court 
will not venture to express its view on such 
an assumption. It is for the Tribunal to apply 
the law for determining as to whether the 
person who challenges the notification is a 
hereditary office-holder and has locus standi 
to do so. 


29. In Civil Appeal No. 1222 of 1969 
.the filing of the petition within ninety days 
prescribed under Section 8 is challenged as 
unreasonable. The period of limitation is by 
its very nature to some extent arbitrary but 
it has never been urged that the period pre- 
scribed in the Limitation Act is violative: of 
Article 14 of the Constitution, nor if such a 
position is taken can it be sustained. It is an 
elementary principle of justice that a person 
having a right should not sleep over it and 
must come forward as quickly as possible. 
The contingency that if a Mahant dies within 
a period of 90 days after the publication of 
the notification under sub-section (3) of S. 7 
without nominating his successor there would 
be no time for the Bhekh to nominate the 
successor to the office or for the Bhekh to 
call a meeting to elect a successor and to get 
twenty or more worshippers to challenge that 
notification, does not make the provision in- 
valid. Ninety days is sufficient time for 
twenty or more worshippers to get together 
to challenge the notification which is designed 
to declare the gurdwara in which they are 
worshipping to be a Sikh Gurdwara and which 
offends their belief and worship. 
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30. In our view there is no substance 
in any of the appeals filed before us. We 
agree with the conclusion arrived at by the 
Full Bench of the Punjab and Haryana High 
Court and dismiss all these appeals, but in 
the circumstances, without costs. 


KHANNA, J. :— 31. The short 
question which arises in civil appeal No. 1251 
of 1969 is whether Section 3 (4) of the Sikh 
Gurdwaras Act, 1925 (hereinafter referred to 
as the Act) is violative of the appellant's 
fundamental rights under Article 19 (1) (f) 
and Article 26 of the Constitution. 


32. Gurdwara Sahib Panjore, Pahli 
Patshahi, situate in Panjore is entered at item 
No. 249 in the first Schedule to the Act. 
After a list of properties attached to the 
Gurdwara was forwarded, a declaration was 
issued under Section 3 (2) of the Act on May 
24, 1960 that the above mentioned Gurdwara 
was a Sikh Gurdwara. By a separate noti- 
fication a consolidated list of rights, title and 
interest claimed to belong to the Gurdwara 
was also published. In reply to a notice 
issued to him, Lachhman Dass appellant in 
civil appeal No. 1251 of 1969 filed petition 
under Sec. 5 of the Act claiming rights and 
interest in the above mentioned property. The 
appellant’s petition was forwarded to the Sikh 
Gurdwara Tribunal. In the course of the 
proceedings before it, the Tribunal declined 
to frame an issue whether the Gurdwara in 
question was a Sikh Gurdwara in view of 
Section 3 (4) of the Act. The appellant then 
submitted an application for amending his 
petition so as to assert that the provisions of 
the Act were violative of his fundamental 
rights. The application of the appellant was 
rejected by the Tribunal on the ground that 
it was not germane to the inquiry. The ap- 
pellant thereupon filed a writ petition in the 
High Court under Article 226 of the Con- 
stitution on the allegation that he was an 
Udasi faqir and that the shrine in question 
was an Udasi institution and not „a Sikh 
Gurdwara. He prayed that a number of pro- 
visions of the Act might be declared to be 
violative of the appellant’s rights under the 
Constitution. The petition was resisted by 
the State of Punjab and the Shiromani Gurud- 
wara Parbandhak Committee (SGPC). The 
petition was ultimately decided by a Full 
Bench and the contentions of the petitioner 
were. rejected by the majority. 


33. The contention which has been ad- 
vanced by Mr. Tarkunde on behalf of Lachh- 
man Das appellant is that Section 3 (4) of the 
Act is violative of the appellant’s fundamental 
rights under Article 19 (1) (f) and Art. 26 of 
ae Constitution. Section 3 (4) reads as ` 
under : 


“(4) The publication of a declaration and 
of a consolidated list under the provisions of 
sub-section (2) shall be conclusive proof that 
the provisions of sub-sections (i), (2) and (3) 
with respect to such publication have been 
duly complied with and that the Gurdwara is 


x 


1082 S. C. [Prs. 33-37] 


a Sikh Gurdwara, and the provisions of 
Part I shall apply to such Gurdwera with 
effect from the date of the publication of the 
notification declaring it to be a Sikh 
Gurdwara.” 

It is urged that the ‘conclusive nature of the 
declaration under the above provisior opera- 
tes as a denial of opportunity to the appellant 
to prove that the institution in questicn is an 
Udasi institution and not a Sikh instituton, 
and as such, amounts to an wnrezsonable 
restriction on the appellant’s rights under Arti- 
cle 19 (1) (Ð and Art. 26. 


34. At the hearing of the appeal, 
Jearned counsel for the State of Punjab as 
well as for that of SGPC have stated that it 
is permissible to make a claim that the pro- 
perty mentioned in the second not-fication 
under Section 3 (2), including the property 
described to be the Gurdwara itself, in res- 
pect of item No. 249 in the first Schedule 
belongs to an Udasi institution. 


35. It is plain that if the above stand 
taken on behalf of the respondents were to be 
accepted, the basis of the grievance of the 
appellant that there is denial of opportunity 
to him to establish his claim tkat the 
institution in question is an Udasi insti- 
tution would disappear. It is also obvious 
that if the interpretation sought to be placed 
upon Section 3 of the Act by the learned 
counsel for the respondents were accepted, 
Section 3 (4) would not be violative of the 
appellant’s rights under Article 19 (1) (£) and 
Article 26. 

36. Mr. V. S. Desai on behalf of the 
State of Punjab and Mr. Patel on behalf of 
SGPC point out that the above interpretation 
of Section 3 is in consonance with the- view 
taken by Coldstream, J., who was the Presid- 
ent of the Sikh Gurdwara Tribunal, in his 
order dated January 29, 1929, relating to 
Gurdwara Rupar mentioned at serial No. 233 
of the first Schedule to the Act as well as a 
Division Bench consisting of Broadway and 
Harrison, JJ. of Lahore High Court in the 
case of Davindar Singh v. Gurdwara Parban- 
dhak Committee, AIR 1929 Lah 603. Colds- 
tream, J. observed in his order: 

“The sub-section itself certainly does not 
expressly authorise the Local Government to 
decide what building is referred to in the 
Schedule nor take away from the Tribunal 
jurisdiction to decide this question. The 
‘Gurdwara itself? is clearly one of the pro- 
perties to be claimed on 
Gurdwara under Section 3 (1). Petitions con- 
testing these claims are sent to the Tribunal 
under Section 14, and it is for the Tribunal 
to decide what part of the property, if any, 
is the ‘Gurdwara itself’ in which nc right, 
title or interest can be claimed as privete pro- 
perty.” 

The Division Bench observed in the zase of 
(Mahant) Davinder Singh as under: 

“The question, therefore, is narrowed 

down to this: can the correctness of the noti- 
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fication under Section 5 (3) be challanged; 
and if so, can any individual or religious 
body claim any portion of the area described 
as a Gurdwara by the SGPC, and if it can 
claim any portion, can it claim the whole? 


The answer to the first portion is, I think, 
that-so far as the notification under Section 5 
deals with claims to Gurdwaras it is meaning- 
less inasmuch as there can be no such claim. 
The- test is not whether a man admits that 
there is a Gurdwara or not but whether he 
claims the Gurdwara‘ as such, e.g. supposing 
there be a dispute between two sets or bran- 
ches of Sikhs they cannot put in rival claims 
to the Gurdwara as a Sikh Gurdwara. Any- 
body may put in a claim provided he avoids 
describing it as a claim to a Gurdwara. He 
may claim, in other words, that what the 
SGPC or any other religious body declares 
to be a Sikh Gurdwara form part of his pri- 
vate property or a part of the endowment of 
any Institution. This is the view clearly 
taken by the officials responsible for the noti- 
fication when they excluded ‘F (a corner of 
the property had been marked ‘H’ in the 
plan annexed to the Government notifica- 
tion under Section 3 (2) of the Act). 


Now, if he can claim a portion is there 
any reason why he cannot claim the whole? 
The test suggested by Mr. Petman is impos- 
sible and unworkable and, inasmuch as Gov- 
ernment has not seen fit to Jay down that the 
Schedule is conclusive proof that there is a 
Gurdwara at each of the places entered there- 
in, or that a Gurdwara is a place notified 
as such, there is no reason, in my opinion, 
why any individual should not come forward 
and claim the whole area described and 
defined in the notification; provided always 
that he abstains from using the word 
‘Gurdwara’ as describing and forming the 
subject-matter of his claim.” 


Narula, J. (as he then was) speaking for the. 
majority of the Full Bench in the judgement 
under appeal relied upon the above observa- 
tions and added: . 


“The judgment of the Division Bench of 
the Lahore High Court clearly supports the 
view that though Section 5 (1) bars any claim 
in respect of the Gurdwara itself, every inch 
of the land and every part of the building - 
of what may be described and claimed as 
the physical Gurdwara can be the subject- 
matfer of a claim under Section 5 (1) and 
of adjudication by the Tribunal. This also 
shows that the: word ‘Gurdwara’ as used in 
Section 5 (1) was understood by the Lahore 
High Court to be an institution as distinguish- 
ed from the physical building popularly called 
the Gurdwara.” 


37. There is a presumption of the con- 
stitutional validity of a statutory provision. 
If a provision like Section 3 (4) of the Act 
of a local enactment has been on the statute 
book for about half a century and a parti- 
cular construction has been placed upon it 
by the High Court of the State which. sus- 
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tains the constitutional validity of the provi- 
sion, this Court, in my opinion, should lean 
in favour of the view as would sustain the 
validity of the provision and not disturb the 
construction which has been accepted for such 
a length of time. 


38. Reference in this context may be 
made to the case of Raj Narain Pandey v. 
Sant Prasad Tewari, AIR 1973 SC 291 where- 
in this Court observed: 


“In the matter of the interpretation of a 
local -statute, the view taken by the High 
Court over a number of years should normal- 
ly be adhered to and not disturbed. A dif- 
ferent view would not only introduce an ele- 
ment of uncertainty and confusion, it would 
also have the effect of unsettling transactions 
which might have been entered into on the 
faith of those decisions. The doctrine of 
stare decisis can be aptly invoked in such a 
situation. As observed by Lord Evershed 
M. R. in the case of Brownsea Haven Pro- 
perties v. Poole Coron, (1958) Ch 574, there 
is well-established authority for the view that 
a decision of long-standing on the basis of 
which many persons will in the course of 
time have arranged their affairs should not 
lightly be disturbed by a superior court not 
strictly bound itself by the decision.” 


39, T would, therefore, hold that Sec- 
tion 3 (4) is not violative of the appellant’s 
rights under Article 19 (1) (f) and Art. 26. 


40. Question has been raised about 
the locus standi of the appellant to file peti- 
tion under Article 226 of the Constitution be- 
fore the High Court. In this respect I find 
that in the notice issued under sub-section (3) 
of S. 3 of the Act the appellant was men- 
tioned to be in possession of the property in 
dispute. The appellant made a claim about 
_the property in dispute and the same is pend- 
ing before the Tribunal. During the pen- 
dency of the proceedings before the Tribunal 
the appellant wanted to agitate the question 
that the- property in dispute was an Udasi 
institution and not a Sikh Gurdwara. The 
Tribunal declined in view of Section 3 (4) of 
the Act to frame an issue on the question 
as to whether the Gurdwara in question was a 
Sikh Gurdwara. According to the appellant 
the denial of opportunity to him that the pro- 
perty in dispute was an Udasi institution and 
not a Sikh Gurdwara was violative of his 
fundamental rights. These facts, in my 
opinion, were sufficient to clothe the appel- 
lant with a right to file the petition before 
the High Court. Whether the appellant would 
ultimately succeed in establishing his claim 
would be a matter for the Tribunal to adjudi- 
cate upon. The question as to what would 
be the effect of the different Farmans on the 
rights of the appellant relates to the merits 
of his claim and the same can be gone into 
only in the proceedings before the Tribunal 
and not in writ proceedings before the High 
Court. nor in appeal in this Court against the 
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judgment of the High Court dismissing the 
writ petition. 

4}, So far as the other two appeals 


are concerned, they relate to properties about 
which notification has been issued under Sec- 
tion 7 of the Act. The properties covered by 
these two appeals have not been ‘ncluded in 
the first Schedule to the Act. I agree with 
my learned brother Jaganmohan Reddy, J. that 
none of the impugned provisions has been 
shown to be violative ‘of the constitutional 
Tights of the appellants in these tw6 appeals. 
42. I further agree that all the three 
appeals should be dismissed and that parties 
be left to bear their own costs of the appeals. 
Appeals dismissed. 
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AIR 1975 SUPREME COURT 1983 
(From: Allahabad) 
M. H. BEG, Y. V. CHANDRACHUD 
AND A. C. GUPTA, JJ. 
Jhamman, Appellant v. State of 
U. P., Respondent, 


~ Criminal Appeal No. 270 of 1973, 
D/- 4-12-1974. 


(A) Penal Code (1860), S. 302—Mur- 
der charge — Evidence — Conflict 
between prosecution case and medi- 
cal evidence, 


Post-mortem report referring to 
number of incised wounds on the 
person of the deceased and also 
marks of strangulation, Evidence of 
eye-witness that she saw the accus- 
ed striking the deceased with a knife 
does not belie the statement in the 
post-mortem report that death was 
caused by strangulation. Hence in 
such cases there cannot be said to be 
any inconsistency between the pro- 
secution case and the medical evi- 
dence, (Para 7) 


Judgment of the Court was deli- 
vered by 


GUPTA, J.:— The appellant has 
been convicted under Sec. 302 of the 
Indian Penal Code for the murder of 
his sister’s husband and sentenced to 
death by the Sessions Judge, Shah- 
jahanpur. He has been further con- 
victed under Section 449 of the Indian 
Penal Code and sentenced to rigorous 
imprisonment for five years; the sen- 
tence under Section 449 of the Indian 
Penal Code, as the Sessions Judge 
directed, was not to be carried out in 
case the death sentence was confirm- 
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ed. The accused appealed to the High 
Court at Allahabad and the High 
Court heard the appeal along with 
the reference made by the S2ssions 
Judge for confirmation of the death 
sentence. On a consideration vf the 
material on record the High Court 
dismissed the appeal and accepted 
the reference. In the instant appeal 
by special leave the accused appel- 
lant questions the correctness of the 
Judgment of the High Court. 


2. The appellant’s sister Tej 
Kumari was married to one Joti i of 
village Gopalpur. The prosecution 
case is that the appellant was a fre- 
quent visitor to the house of his 
brother-in-law Joti from whcm he 
quite often used to demand financial 
assistance. A case under Sec. 326 of 
the Indian Penal Code had been star- 
ted against the appellant for causing 
injury to his own wife. A few weeks 
before the murder he asked his 
brother-in-law Joti for money which 
he needed to defend that casa, but 
Joti refused to oblige him on this 
occasion. This infuriated the appellant 
who threatened to kill Joti. On the 
night of January 21/22, 1972 Joti was 
sleeping inside his house and his wife 
Tei Kumari was also asleep a few feet 
. away from her husband. There were 
a few “Kuthiyas” (grain bils) in the 
intervening space between them. At 
about midnight Tej Kumari woke up 
hearing a gurgling sound coming 
from the direction of where her hus- 
band was sleeping and saw through 
the space between the ‘“Kuthiyas 
that somebody was sitting on har hus- 
band’s chest. She ran out to the court- 
yard and recognised the assailant as 
her brother Jhamman, the apvellant, 
who was striking Joti with =€ knife. 
The appellant threatened her asking 
her to keep quiet, but she raised an 
alarm on hearing which her father- 
in-law Jhabbu who was sleeping out- 
side under a Khaprail came hurrying 
inside the house just in! time to see 
the appellant running away with a 
knife in hand. Her Shrieks also 
brought several neighbours including 
Ram Bilas and Moola to: the place of 
occurrence. Both Ram Bilas and Moola 
saw the appellant running away with 
knife in hand in the light of the torch 
that each was carrying. Coming to the 


place of occurrence they: found Joti 
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lying dead. Ram Bilas who was a cou- 
sin of Jhabbu went to Police Station 
Tilhar about eight miles away and 
lodged the first information of the 
occurrence next day at 7.50 A.M.; out 
of fear none of them was willing to 
go and lodge the report on the night 
of the occurrence. 


3.. The autopsy of the body of 
Joti was conducted by Dr. S. P. Sri- 
vastava, Surgeon-in-charge, District 
Hospital, Shahjahanpur at 12.30 p.m. 
on January 23, 1972. According to the 
Post-Mortem Report, Ex. Ka-1, the 
following ante-mortem injuries were 
found on the person of the deceased. 


“I. Oblique incised wound 5 cm. 
x 1 cm. directed outwards from left 
angle of mouth x muscle deep. 


2. Four linear incised wounds 
ee about 4 em. in front middle of 
neck, 


3. Swelling with contusion and 
abrasion on both sides of front of 
neck. On cutting, laceration of the 
muscles and compression of blood 
vessels on both sides were marked. 
The larynx was broken into pieces. 

4. Incised wound transverse 1-1/2 
cm. x 1/2 em. x muscle deep 2 cm. 
below mid of left collar bone. 

5. Abrasion in an area of 6 em, x 
4 cm. mid of chest. 


6. Vertical incised wound 2em.x 
1/3 cm. x skin on the dorsum of left 
mid-finger, 

7. Vertical incised wound 3 em. x 
1/2 em. x muscle deep (tendon) on 
the outer aspect of left fore-finger. 

8. Vertical incised wound 1 em. x 
1/4 em. x skin on whole of left ear.” 


4. In the opinion of the doc- 
tor, death was due to asphyxia as a 
result ofstrangulation. The statement 
of Dr. Srivastava recorded before the 
committing court is Ex. Ka-13, 


5. The prosecution case, apart 
from the medical evidence, rests on 
four witnesses: P.W. 6 Tej Kumari, 
who is the only witness who had seen 
the assault on her husband, P.W. 1 
Ram Bilas. an uncle of the deceased 
and a neighbour, P.W. 4 Jhabbu, 
father of the deceased, and P.W. 5 
Moolu also a neighbour. The narra- 
tion of the occurrence given above is 
asummary of the evidence of these 
witnesses in Court. 
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6. The High Court cn a con- 

sideration of the material on record 
found that this was a case of cold- 
blooded, calculated and brutal mur- 
der and was of opinion that the ac- 
cused had been rightly convicted. The 
High Court also considered the state- 
ment made by the accused under Sec- 
tion 342 of the Code of Criminal Pro- 
cedure that he had been falsely im- 
plicated by his sister Tej Kumari. This 
was also suggested to her in cross- 
examination but she denied the sug- 
gestion. The High Court found that 
the suggestion was entirely false and 
there was nothing on record to lend 
any support to H. 


7. Before us the learned coun- 
sel for the appellant submitted that 
the medical evidence did not support 
the prosecution case. Referring to the 
evidence of Tej Kumari, P.W. 6, it 
was argued that she claimed to have 
seen the appellant striking her hus- 
band with a knife but in the opinion 
of the medical officer death was due 
to strangulation. This argument does 
not appear to have any substance. It 
is clear from the Post-Mortem Report 
that there were a number of incised 
wounds on the person of the deceased 
in addition to marks of strangulation. 
Injury No. 3 in the Post-Mortem Re- 
port shows clearly that death was due 
to strangulation. Tej Kumars evl- 
dence is that she woke up from sleep 
on hearing a gurgling sound which 
evidently came from her husband 
when he was being strangulated. It 
is apparent from her evidence that 
she saw the latter part of the oc- 
currence when the appellant was deal- 
ing knife injuries to the victim. There 
is therefore no question of the medi- 
cal evidence being inconsistent with 
the prosecution case. 


8. The learned counsel for the 
appellant also commented on the fact 
that though the incident took place at 
midnight, first information was lodged 
several hours later on the morning of 
the next day. The reason given is that 
no one dared to move out of the house 
on the night of occurrence. We do not 
find any reason to hold that this is 
not a sound or convincing explana- 
tion. The High Court found the evi- 
dence of the prosecution witnesses to 
be true and came to the conclusion 
that the case against the accused had 
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been proved. We do not find any 
error or infirmity in the Judgment of 
the High Court to induce us to hold 
that the case against the appellant 
has not been proved beyond reason- 
able doubt. 

9, The appeal is accordingly 
dismissed. 


Appeal dismissed. 
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K. K. MATHEW, P. K. GOSWAMI! 
AND N. L. UNTWALIA, JJ. 
, Tourang Ibotombi, Petitioner v. 
Union of India, Respondent. 


Writ Petn. No. 375 of 1970, D/- 
19-2-1975. 


(A) Recruitment Rules for Class I 
and Class If Posts of Government of 
Manipur — Amendment of Rules on 
20-4-1970 superseding earlier Rules 
D/- 22-4-1969 — Amendment held not 
made mala fide. 


The Departmental Promotion 
Committee concluded its deliberations 
for the selection to the past of Direc- 
tor of Education on the 18th April, 
1970 in accordance with the amend- 
ments to the Rules which had been 
approved by the Union Public Ser- 
vice Commission. The recommenda- 
tion of the Departmental Promotion 
Committee was sent to the Union 
Public Service Commission on whose 
approval the impugned order appoint- 
ing respondent was made. The Union 
Public Service Commission had ap- 
proved the required amendment in 
the Rules in their letter dated 8-4 
1970 and the Rules were accordingly 
amended on the 20th April, 1970 in 
supersession of the earlier Rules dated 
22nd April, 1969. 


Held, that in the absence of any 
facts in the petition to show that any 
person in the Departmental Promo- 
tion Committee or the Union Publie 
service Commission or the Manipur 
Administration had any animus against 
the petitioner or an unduly favour- 
able disposition towards respondent 
there was no basis for the bald al- 
legation of the amendment of the 
Rules having been made mala fide. 
On the facts stated in the counter it 
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was clear that it was not so. The ap- 
pointment of respondent did not suf- 
fer from any infirmity in the eye of 
law (Para 4) 


Mr. D. Goburdhan, Advocate, for 
Petitioner; M/s. S. N. Prasad and 
R. N. Sachthey, Advocates, for Res- 
pondent. 


Judgment of the Court was deli- 
vered by 


UNTWALIA, J.:— The post of 
Director of Education, Manipur fell 
vacant on 7-12-1969 due to the sud- 
den death of the incumbent of that 
post. According to the recruitment 
Rules for Class I and Class II posts 
of Government of: Manipur framed on 
the 2nd April, 1969 the vacancy could 
be filled up by promotion of the offi- 
cers already in service or by transfer 
on deputation, failing either by direct 
recruitment. The petitioner ïn this 
writ application under Article 32 of 
the Constitution of India at the rele- 
vant time was Inspector of Schools, 
Department of Education, Government 
of Manipur. The third respondent was 
the Principal, G. P. Women’s College, 
Imphal. By order dated 25tk May, 
1970, a copy of which is Annexure 
'D’ to the writ application, the Lit. 
Governor of Manipur, respondent 
no, 2 appointed by promotion the 
third respondent to the post of Direc- 
tor of Education. The petitioner ob- 
tained a rule from this Court against 
the respondents (also impleading 
Union of India as respondent no. 1) 
to show cause why the order dated 
25-5-1970 be not quashed and why 
respondents 1 and 2 be not directed to 
consider the case of the petitiorer ac- 
eording to the relevant Recruitment 
Rules. 


2. Cause has been shown on 
behalf of the respondents and a 
counter-affidavit sworn by the Under- 
Secretary, Appointments and Service 
Department to the Government of 
Manipur has also been filed. 


3. The grievance of the peti- 
tioner in this case is that according to 
the combined seniority list Annexure 
‘B’ he was senior to respondent no. 3, 
according to the Rules dated 22nd 
April, 1969 — Annexure ‘A’—respon- 
dent no. 3 was not qualified to be 
appointed by promotion to the post 
of Director of Education, Rules were 
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amended mala fide and i 

the amended Rules — a © 
the essential requirement of the can- 
didate being the holder of a degree or 
diploma in education was relaxed 
and o respondent no. 3 was 
appointed ignoring th i 

eee & the claim of the 


_ 4. According to the 
tained in Annexure ‘A’ the pra 
qualifications applicable in the case of 
a direct recruit including the one that 
the candidate must be a holder of a 
degree or diploma in education ap- 
plied in the case of promotion also, 
Respondent no. 3 fulfilled other edy- 
cational qualifications but he was not 
a holder of a degree or diploma in 
education. The Rules were amended 
in consultation with the Union Public 
Service Commission and came into 
effect on the 20th April, 1970, The 
requirement of the educational quali- 
fication in the case of a direct recruit 
that he should possess a degree or 
diploma in education was relaxed and 
made only a desirable one in the case 
of a promotee. It would appear from 
the counter of the respondents that 
difficulties were felt in the matter of 
promotion to the post of Director. 
Education insisting on the requisite 
condition of a candidate being a hol- 
der of a degree or diploma in educa- 
tion and consequently a reference 
was made to the Union Public Service 
Commission which approved the re- 
quired amendment in the Rules in 
their letter dated 8th April, 1970. The 
Rules were accordingly amended on 
the 20th April, 1970 in supersession 
of the earlier Rules dated 22nd April, 
1969. The Departmental Promotion 
Committee presided over by a. Mem- 
ber of the Union Public Service Com- 
mission with two other members, 
namely, the Chief Secretary and the 
Secretary, Education, of the Manipur 
Administration considered the cases 
of all the candidates then available 
from the feeder posts. Only 2 were 
found to be qualified namely the peti- 
tioner and respondent no. 3. The De- 
partmental Promotion Committee 
concluded its deliberations for the 
Selection to the post of Director of 
Education on the 18th April, 1970 in 
accordance with the amendments to 
the Rules which had been approved 
by the Union Public Commission. 


+ 
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After examining the record of both 
the candidates it found the petitioner 
“not yet fit” whereas respondent no. 3 
was categorised as “good”. The re- 
commendation of the Departmental 
Promotion Committee was sent to the 
Union Publie Service Commission on 
whose approval the impugned order 
appointing respondent no. 3 was made 
by respondent no. 2. It is difficult to 
accept the contention put forward on 
behalf of the petitioner that the 
amendment of the Rule was made 
mala fide merely to favour respon- 
dent no. 3. No facts are alleged in the 
petition to show that any person mMm 
the Departmental Promotion Commit- 
tee or the Union Publie Service 
Commission or the Manipur Ad- 
ministration had any animus against 
the petitioner or an unduly favour- 
able disposition towards respon- 
dent no 3. There is no _ basis 
for the bald allegation of the amend- 
ment of the Rules having been made 
mala fide. On the facts stated in the 
counter it is clear that it was not SO. 
The appointment of respondent no. 3 
does not suffer from any infirmity in 
the eye of law. 

5. For the reasons stated above 
we find no substance in this writ ap- 
plication It is accordingly dismissed 
and the rule is discharged. There 


would be no order as to costs. 
Rule discharged. 
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(From: Punjab and Haryana)* 
A. N. RAY, C. J.. K. K MATHEW 
AND V. R. KRISHNA IYER, JJ. 
Municipal Committee, Amritsar, 
Appellant v. Hazara Singh, Respon- 
dent. 
Criminal Appeal No. 228 of 1972, 
D/- 12-3-1975. 
(A) Constitution of India, Art. 136 
—_- Appeal against acquittal — Cases, 
insignificant and routine — Invoca~ 
tion of jurisdiction under Art. 136 — 
Not proper. 
Where an appeal against acquit- 
tal of accused stands dismissed in 


*“(Cri. Appeal No. 883 of 1972, D/- 
12-6-1972 (Puni & Har.). 
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limine by the High Court as too tri- 
vial and no question of grave miscar- 
riage of justice or that of general 
public importance is involved. Supre- 
me Court’s jurisdiction under Article 
136 should not be invoked on trivial 
questions and/or in insignificant and 
routine cases. (Para 3) 


(B) Constitution of India, Art 141 
— Obiter dictum of Supreme Court-—- 
Value of — Statements on matters 
other than law (e.g. questions of fact) 
have no binding force — (Precedent). 

Even obiter dictum of the 
Supreme Court should be accepted as 
binding. But statements on matters 
other than law have no binding force. 
Since on facts no two cases are simi- 
lar, Supreme Court’s decisions which 
are essentially on questions of fact 
cannot be relied upon as precedents 
for decision of other cases. 1975 Cri 
LJ 97 (Ker.) Approved. 1972 F.A.C. 
549 (Punj) and AIR 1960 SC 195 iol- 
lowed. (Para 4) 


(C) Constitution of India, Arti- 
cle 136 — Scope and applicability. 


An appeal with special leave 
under Article 136 should not be filed 
merely to get a declaration that a 
casual statement in a judgment of 
Supreme Court which ex facie had no 
kinship with the question under im- 
pugned decision, was not the ratio in 
the case. (Para 5) 
Cases Referred: Chronological Paras 
1975 Cri LJ 97 = 1975 FAC 8 (Ker) 4 
1972 FAC 549 = 1972 Cur LJ 522 4 
(1967) Cri Appeals Nos. 235 and 236 


of 1964 D/- 14-8-1967 = 1968 Jab 
LJ 213 4 
AIR 1960 SC 195 = 1960 Cri LJ 283 
4 


Mr. Naunit Lal, Advocate, for Ap- 
pellant. 


Judgment of the Court was deli- 
veréd by 


KRISHNA IYER, J.:— We regret 
to begin this judgment with the ob- 
servation that the high purpose of 
reserving the Supreme Court’s juris- 
diction for substantial legal issues af- 
fecting the nation, should not be 
taken by cases of lesser consequence. 
The present criminal appeal is a sig- 
nal instance of litigation of little 
public interest being brought up here. 
holding up other momentous causes. 
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2. The facts: A jpetty milk 
vendor was prosecuted for alleged 
adulteration, proof of which rested on 
a minimal shortfall in the percentage 
of ‘milk solids not fat’ going by the 
prescribed standard (Rule 5 of the 
Prevention of Food ‘Adulteration 
Rules). The plea of the accused that, 
if at all, there might have been a 
marginal error, while the analysis 
was conducted was rightly rejected 
and the Magistrate sentenced him to 
imprisonment and fine as laid down 
in Section 7 and Section :16 (1) of the 
Prevention of Food Adulteration Act 
(hereinafter called the Act). The milk 
vendor hopefully appealed ard im- 
pressed by the fact that the milk 
solids were of the required szandard 
and the ‘milk solids not fat’ were 
slightly sub-standard, the Sessions 
Judge ignored ‘the minor de-iciency 
which is in the nature of permissible 
error’ and acquitted the; accused. 


3. The Municipal. Committee 
pursued the matter to the High Court 
in appeal. But a Division Bench of 
that Court dismissed it in limine, pre- 
sumably as too trivial for an appeal 
against acquittal, However, the ap- 
pellant has arrived in! this Court 
claiming that this is a test case and 
making it appear that some important 
question of law hangs on! the decision, 
although it was represented, at the 
time special leave was sought by the 
counsel, ‘that his clients will not press 
for the conviction of the respondent’. 
This latter representation itself is 
suggestive of the absence of serious- 
ness surrounding this particular case. 
Apart from this tell-tale circum- 
stance, the facts we ‘have set out 
above show that nothing grave or 
great in law, by way of miscarriage 
of justice or general public import- 
ance is involved. This is,one cf those 
routine cases, comparatively insigni- 
ficant, where one court has acquitted 
‘and the High Court has felt it unjus- 
tified for appellate reversal. It is of 
‘paramount importance. thai this 
‘Court’s time should not !be consumed 
by questions which are trifles. 


: 


4, It is plain from sukmission 
of counsel that the appellant's grie- 
vance is not so much against the ac- 
quittal as against a passing reference 
by the Sessions Court to an obiter 
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observation of this Court in Malwa 
Co-operative Milk Union Ltd., Indore 
v. Biharilal, Crl. As. Nos. 235 and 236 
of 1964, decided on 14-8-1967; = 
(1968 Jab LJ 213). Obviously, the Ses- 
sions Judge had concluded that a 
minor error in the chemical analysis 
might have occurred. He was perhaps 
not right in saying so. Anyway, a 
reading of his judgment shows that 
the mention of this Courts unrepor- 
ted ruling (supra) was meant to forti- 
fy himself and not to apply the ratio 
of that case. Indeed, this Court’s deci- 
sion cited above discloses that Hida- 
yatullah. J. (as he then was) was not 
laying down the law that minimal de- 
ficiencies in the milk components jus- 
tified acquittal in food adulteration 
cases. The point that arose in that 
case was whether the High Court was 
justified in upsetting an acquittal in 
revision, when the jurisdiction was 
invoked by a rival trader, the alleged 
adulteration having been so negligi- 
ble that the State had withdrawn the 
prosecution resulting in the acquittal. 
Certainly, the revisional power of the 
High Court is reserved for setting 
right miscarriage of justice, not for 
being invoked by private persecutors. 
Such was the ratio but, in the course 
of the judgment, Hidayatullah J. to 
drive home the point that the case it- 
self was so marginal. referred to the 
microscopic difference from the set 
standard, To distort that passage, tear 
it out of context and devise a new de- 
fence out of it in respect of food ad- 
ulteration cases, is to be grossly un- 
just to the judgment. Indeed, the 
Kerala case cited before us by coun- 
sel viz., State of Kerala v. Vasudevan 
Nair, Cri Appeal No. 89 of 1973 de- 
cided by Kerala High Court on 18-7- 
1974 = 1975 FAC 8 = (1975 Cri LJ 
97) itself shows that such distortion 
of the passage in the judgment did 
not and could not pass muster, When 
pressed with such misuse of this rul- 
ing, the High Court repelled it. The. 
law of food adulteration, as also the 
right approach to decisions of this 
Court. have been set out correctly 
there: 


“Judicial propriety, dignity and 
decorum demand that being the 
highest judicial tribunal in the coun- 
try even obiter dictum of the Supreme 
Court should be accepted as binding. 
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Declaration of law by that Court even 
-Jif it be only by the way has to be 
respected. But all that does not mean 
that every statement contained in a 
judgment of that Court would be 
attracted by Art. 141. Statements on 
matters other than law have no bind- 
ing force, Several decisions of the 
Supreme Court are on facts and that 
Court itself has pointed out in Gur- 
charan Singh v. State of Punjab (1972 
FAC 549) and Prakash Chandra Pa- 
thak v. State of Uttar Pradesh, (AIR 
1960 SC 195) that as on facts no two 
cases could be similar, its own deci- 
sions which were essentially on ques- 
tions of fact could not be relied upon 
as precedents for decision of other 
cases.” 

x x x 

“The standard fixed under the 
Act is one that is certain. If it is vari- 
ed to any extent, the certainty of a 
general standard would be replaced 
by the vagaries of a fluctuating stan- 
dard. The disadvantages of the result- 
ing unpredictability, uncertainty and 
impossibility of arriving at fair and 
consistent decisions are great.” 

5. It is extraordinary _ that 
an appeal with special leave under 
Art. 136 should havebeen filed,to get 
a declaration that a casual statement 
in a judgment of this Court which ex 
facie had no kinship with the question 
under decision, was not the ratio in 
ithe case. 


6. This appeal was ill-advised. 
misconceived and unnecessary and 
merits dismissal. 


Appeal dismissed. - 
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of discretion, neither perverse nor illegal — 
Non-interference by High Court in second 
appeal held under circumstances, justified — 
S. A. No. 18 of 1958, D/- 7-9-1967 (AID, Af- 
firmed — (Limitation Act (1963), S. 5). 
(Para 10) 
(8) Interpretation of Statutes — Limita- 
tion Act — Rule of construction — (Limita- 
tion Act (1963), Pre.). 


The Limitation Act deprives or restricts 
the right of an aggrieved person to have re- 
course to legal remedy, and where its lan- 
guage: is ambiguous, that construction should 
be preferred which preserves such remedy to 
the one which bars or defeats it. A court 
ought to avoid an interpretation upon a statute 
of Limitation by implication or inference as 
may have a penalising effect unless it is driven 
to do so by the irresistible force of the lan- 
guage employed by the legislature. 


(Para 19) 
(C) Limitation Act (1908), S. 12 (2) — 
“Time requisife’, meaning of — Limitation 


for filing first appeal — Computation — En- 
tire time between date of pronouncement of 
judgment and date. of signing of decree held 
under circumstances, must be excluded — 
S. A. No. 18 of 1958, D/- 7-9-1967 (All), 
Reversed; (1890) ILR 12 All 461 (FB) and 
AIR 1951 All 122 (FB), Overruled. (Limifa- 
tion Act (1963), S. 12). 


The expression “time requisite” as used 
in Section 12 (2) means all the time counted 
from the date of the pronouncement of the 
judgment (the same being under Order 20, 
Rule 7, Civil Procedure Code, the date of 
the decree) which would be properly requir- 
ed for getting a copy of the decree, includ- 
ing the time which must ex-necessitas elapse 
in the circumstances of the particular case, 
before a decree is drawn up and signed. If 
any period of the delay in preparing the 
decree is attributable to the default or negli- 
gence of the appellant, the latter shall not 
be entitled to the exclusion of such period 
under Section 12 (2) of the Limitation Act, 
1908. (The Supreme Court expressed no 
opinion as to whether the law enunciated 
above will hold good in cases governed by 
the new Section 12 of the 1963 Act.) (1890) 
ILR 12 All 461 (FB) and AIR 1951 All 122 
(FB), Overruled; S. A. No. 18 of 1958, D/- 
7-9-1967 (AID, Reversed. Views held by 
Bombay, Calcutta, Patna, Nagpur and Assam 
High Courts Approved. (Paras 2], 24) 


The. respondents filed a suit against ap- 
pellant for dissolution of partnership, rendi- 
tion of accounts and recovery of share 
amount. The drawing up or coming into ex- 
istence of the original decree, of which the 
copy was sought, was conditional upon the 
payment of court-fee by the plaintiffs within 
thirty days of the pronouncement of the 
judgment (30-10-1956). The respondents- 
plaintiffs did not comply with that direction 
within the time originally specified in the 
judgment. They deposited the court-fee only 
on 18-1-1957 within the extended time which 
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was granted without notice to the defendant- 
appellant, Even after that, the decree was 
not signed till 30-1-1957. Although the ap- 
pellant prematurely filed an application for 
getting a copy of the non-existent cecree on 
26-11-1956, he could legitimately dzfer that 
action till the condition precedent on which 
the drawing up of the decree was dependent, 
was performed by the respondents/plaintiffs. 


Held that the appellant was entitled to 
the exclusion of the entire time between the 
date of the pronouncement cf the -udgment 
and the date of signing of the decree, as the 
‘time requisite for obtaining a copy of the 
decree’. After such exclusion — avoiding 
double counting — his appeal filed in the 
court of the Additional Civil Judge on 12-2- 
1957, was fully within time. AIR 1922 PC 
352 and AIR 1928 PC 103, Followed. S. A. 
No. 18 of 1958, D/- 7-9-1967 (All), Reversed; 
AIR 1951 All 122 (FB), Overruled, 

(Para 22) 
Cases Referred : Chronological Paras 
AIR 1968 Bom 204 = 69 Bom LR 633 23 
AIR 1955 Assam 129 = ILR (1955) 7 Asen 


297 (SB) 
ILR (1955) Nag 791 = 1955 Nag LI 286 

FB 16 
54 Bom LR H 


( 
AIR 1952 Bom 122 = 
(FB) 
AIR 1951 All 122 = 1950 All LI 946 
14 


(FB) 7, 12, 
AIR 1936 Pat 45 = ILR 15 Pat 234 (FB) 16 
AIR 1932 Cal 331 = 36 Cal WN 469 r 


AIR 1928 PC 103 = 55 Ind App 161 18 
AIR 1922 PC 352 = 49 Ind App 307 17 
(1890) ILR 12 All 461 = 1890 All WN 149 


(FB) 
(1886) ILR 13 Cal 104 (FB) 16, 17 


M/s. R. K. Garg, S. C. Agrawala and 
V. J. Francis, Advocates, for Appellants; Mr. 
A. N. Goyal, Advocate, for Respondents. 


7 The judgment of the Court was Celivered 
y 

R. S. SARKARIA, J. :— This appeal by 
special leave directed against a judgment of 
the Allahabad High Court raises a question 
in regard to the interpretation of Section 12 
(2) of the Limitation Act 1908. It arises out 
of these circumstances : 


Roshan Lal and two others filed a suit 
in the Court of Munsif Havali, Lucknow 
against Balmukund and another for dissoju- 
tion of partnership, rendition of accounts and 
recovery. The suit was finally heard and 
decided by the Munsif as per his judgment, 
dated 30-10-1956, in these terms: 


“Defendant No. 1 Lala Bal Mukand shail 
pay a total sum of Rs. 15,927/2/- to the plain- 
tiffs in which they have equal shares, Plain- 
tiffs shall also get their costs from defendant 
No. 1. Let a final decree be prepared ac- 
cordingly provided necessary court-fee is paid 
by the plaintiffs within one month.” 


~ 
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The plaintiffs did not pay the court-fee within 
the time originally fixed in the judgment. They 
asked for extension of time which was grant- 
ed without notice to the other side. The 
plaintiffs then deposited the necessary court- 
fee within this extended time, on 18-1-1957. 
About 12 days thereafter, on 30-1-1957, the 
final decree was drawn up and signed, 


3. The appellant (Defendant No. 1) 
made an application for obtaining a copy of 
the judgment on 14-11-1956, The copy was 
prepared and delivered to the appellant on 
16-11-1956. On 26-11-1956 i.e. about two 
months before the decree was actually 
drawn up and signed, the appelant made 
an application for a copy of the decree. The 
copy was prepared and delivered to Counsel 
for the appellant on 1-2-1957. Information 
about the supply of this copy was received 
by the appellant at Delhi on 3-2-1957. 

4. Against the judgment and decree 
of the Munsif, the defendant filed an appeal 
on 12-2-1957 before the Additional Civil 
Judges Lucknow, Along with the Memoran- 
dum of Appeal, he submitted an application 
under S. 5 of the Limitation Act, for con- 
donation of delay in respect of the period 
from 6-2-1957 to 12-2-1957. By his judg- 
ment dated 14-2-1957, the Judge dismissed 
the appeal as time-barred. 

5. Agerieved, the defendant prefer- 
red a second. appeal to the High Court. 

6. Before the learned single Judge of 
the High Court the appellant urged: (1) That, 
the first appellate Court did not properly ex- 
ercise its discretion when it held that there 
was no sufficient cause for condoning the 
delay; (2) (a) That as the decree passed was 
conditional on payment of court-fee, the date 
when the decree was actually signed should 
be the date of the decree; (b) That as the 
decree was prepared late, it should be held 
that the “time requisite” for obtaining a copy 
of the decree” was not the only time while 
the application for a copy of the decree re- 
mained pending but also the time prior to it. 

7. The learned Judge rejected both 
these contentions. Following the rule in 
Keshar Sugar Works, Bombay v. R. C. 
Sharma, AIR. 1951 All 122 (FB) he held that 
the period between the date of the judgment 
(30-10-1956) and the date (26-11-1956) of mak- 
ing the application for copy could not be 
excluded as “time requisite for obtaining a 
copy of the decree” under Section 12 (2) of 
the Limitation Act. In the result he dismis- 
sed the appeal as barred by limitation. Hence 
this appeal. 


8. The contentions which were can- 
vassed on behalf of the appellant in the High 
Court, have been reagitated before us by 
Shri R. K. Garg. 


9. Firstly, it is urged that the Addi- 
tional Civil Judge had exercised his discre- 
tion under Section 5 of the Limitation Act 
in a grossly unjust and unreasonable manner 
in not condoning the delay. It is submitted 
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that apart from the sworn statement of the 
appellant that he was ill, there were patent 
circumstances in this case which by them- 
selves constituted a sufficient cause for con- 
doning the delay of six days in filing the 
appeal, It is stressed that the law on the 
point was anything but clear, and the delay 
in applying for a copy of the decree was due 
to the delay in preparation of the decree, 
which in turn, was attributable mainly to the 
default of the plaintiffs-respondents in not 
furnishing the court-fee within the time 
specified in the judgment. 

10. It is to be noted that in the courts 
below, the appellant did not take up the plea 
that the delay was due to wrong advice of 
the Counsel or that the appellant was labour- 
ing under any mistake or misapprehension of 
law. The case then set up by him was that 
being a patient of heart disease he remained 
confined, under medical advice, to bed. He 
was fit enough to travel on. the 10th February 
but for want of funds, he could not reach 
Lucknow from Delhi on the 11th February. 
He produced a post-dated medical certificate, 
but did not examine the Doctor concerned. 
The appellant had an adult son who used to 
look after the case. In these circumstances, 
it could not be said that the first appellate 
court exercised its discretionary power per- 
versely or illegally so as to warrant interfer- 
ence by the High Court in second appeal. 
We therefore negative the first contention. 


11. Next it is contended that the en- 
tire period between the date of the judgment 
and the signing of the decree, in the circum- 
stances of this case, was the “time requisite” 
for obtaining a copy of the decree and should 
have been excluded, as such under Sec. 12 
(2) of the Limitation Act, 1908. According 
to the learned Counsel, the Allahabad High 
Court has wrongly interpreted the provisions 
of Section 12 (2); while the contrary view 
taken by the other High Courts is correct. 

12. As against this, Mr. Goyal, the 
learned Counsel for the Respondent takes his 
stand on the reasoning and ratio of the Full 
‘Bench decision of the Allahabad High Court 
in Keshar Sugar Mill’s case AIR 1951 All 122 
(FB) (supra). 

13. The material part of S. 12 (2) 
runs thus: - 

“In computing the period of limitation 
for an appeal ............ the day on which the 
judgment complained of was pronounced and 
the time requisite for obtaining a copy of 
the decree .......s000 or order appealed from 


Dannan Shall be excluded.” 
(emphasis supplied) 

14. There is a conflict of opinion as 
to the meaning and scope of the phrase “time 
requisite for obtaining a copy of the decree 
or order.” This conflict has arisen because 
the phrase in question is susceptible of a 
restricted as well as a liberal interpretation 
on a natrow-guage view, the “time requisite” 
spoken of in this phrase is to be strictly 
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confined to the period commencing with the 
date of making the application for copy and 
ending with the date of the grant of the copy 
irrespective of whether the decree or order, 
copy of which is sought, is or is not in ex- 
istence. This view has found favour with the 
Allahabad High Court. It was first propound- 
ed by Mahmood, J. in Bechi v. Ahsan Ullah 
Khan, (1890) ILR 12 All 461 (FB) thus: 

“The words “requisite” and “obtaining” 

as they occur in the context seem to me to 
assume that some definite step ancillary to 
the “obtaining”, that is, acquisition, is not 
only intended to be taken but has already 
been taken The time requisite for 
“obtaining a copy of the decree” cannot refer 
to any period antecedent to the appellant’s 
asking for a copy by the usual mode of ap- 
plying therefor, or to any period subsequent 
to its being ready for delivery.” 
The ratio of Bechi’s case (supra) has been 
reaffirmed by Malik, C. J., speaking for the 
majority in AIR 1951 All 122 (FB) (supra), 
With this observation : 

Taa „the words “requisite” and “ob- 
taining” mean that some definite step should 
be taken by the applicant himself towards the 
attainment of the copy and it cannot be said 
that the time was required for obtaining a 
copy if the appellant has not applied for a 
copy thereof......... the appellant is not re- 
quired to wait till the decree is ready before 
he can file his application for a copy.” 


15. The basis of this view is that the 
process of ‘obtaining’ a copy begins only when 
an application for it is made. Thus it places 
greater stress on the word ‘obtaining’ than 
on the expression ‘fime requisite’. It purports 
to ignore the delay in drawing up of the 
decree — the existence of which is a condis 
tion precedent to the obtainment of its copy 
—- even where such delay is the result of 
circumstances beyond the control of the ap- 
pellant. 


16. The contrary view proceeds on a 
liberal interpretation of the language of Sec- 
tion 12 (2). It places due emphasis on the 
expression “time requisite’ and gives it full 
effect, which, according to it, is not restricted 
to the time actually taken, but is wide enough 
to encompass all the time properly required. 


Consequently the time properly taken for the 
preparation of the decree and the time which 
properly elapses in the circumstances of a 
particular case between the pronouncement 
of the judgment and the signing of the decree, 
should also be excluded as the time neces- 


sary for obtaining its copy. The action on 
the part of the appellant in applying for a 
copy of the decree is not always decisive factor 
in considering whether any time should be 
so excluded. In a case where various steps 
might have to be taken by the parties before 
a decree could be ready and signed, the court 
would have to consider whether any of the 
time taken for preparation of the decree could 
be attributed to the fault or negligence of 
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the appellant. If any of the time could be 
so attributed, then that time could not be 
excluded under Section 12 (2). This, in sub- 
stance is the view adopted by the High Courts 
of Bombay, Jaya Shankar v. Mayabnai, AIR 
1952 Bom 122 (FB); Calcutta, Beni Madhub 
Mitter v. Matangi Dassi, (1886) ILE. 13 Cal 
104 (FB); Secy of State v. Parijat Debi, AIR 
1932 Cal 331; Patna, Gabriel Christian v. 
Chandra Mohan Missir, ILR 15 Pat 284 = 
(AIR 1936 Pat 45) (FB); Nagpur, Bhagwant 
y. Liquidator, Co-operative Society Serphapur, 
ILR (1955) Nag 791 (FB) and Assam, Arun 
Chandra Swami v. Mohd. Majid Choudhury, 
AIR 1955 Assam 129 (SB). 


17. The leading case wherein this 
view was first enunciated is (1886) ILR 13 
Cal 104 (FB) (supra). In Pramatha Nath 
v. W. A. Lee, AIR 1922 PC 352 the Privy 
Council referred to Bani Madhub’s case in 
terms which could be indicative of an implied 
approval of its ratio decidendi. The Judi- 
cial Committee distinguished Bani Madhub’s 
ease on the ground that the appellant therein 
was not at fault at all and all that Bani 


Madhub’s case had decided was that the two 
periods of time, “one of which was prompt 
and effective and the other of which the ap- 
pellant might not have been able to control, 
ought to be deducted from the Jengtk of time 
between the decree and the lodging of the 
memorandum.” In their Lordships’ opinion 
the real test was whether the party was res- 
ponsible for the delay in preparation of the 
decree or order, or the delay was unavoidable, 
and due to circumstances beyond the control 
of the appellant. The conduct of the ap- 
pellant was considered to be a material factor 
in determining the time requisite for obtain- 
ing a copy of the order. In computing such 
time requisite, the benefit of any period which 
elapsed due to circumstances beyond the ap- 
pellant’s control had to be given to him. But 
any time which lapsed on account of his 
default should not be so excluded. 


18. In Jiji Bhoy N. Surty v. T. S. 
Chettyar Firm, 55 Ind App 161 = (AIR 1928 
PC 103) the Judicial Committee held that the 
word ‘requisite’ in Section 12 (2) means “pro- 
perly required’ and implies that no part of 
the delay beyond the prescribed period was 
due to the appellant’s default. 


19. We do not wish to encumber this 
judgment with a detailed discussion o= all the 
citations and the reasoning advanced therein 
in support of one or the other view. It will 
be sufficient to say that upon the language 
of Section 12 (2) both the constructions are 
possible, but the one adopted by the majo- 
rity of the courts, appears to be mecre con- 
sistent with justice and good sense. The 
Limitation Act deprives or restricts the right 
of an aggrieved person to have reccurse to 
legal remedy, and where its language is 
ambiguous, that construction should be pre- 
ferred which preserves such remedy to the 
one which bars or defeats it. A Court ought 
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to avoid an interpretation upon a statute of 
Limitation by implication or inference as 
may have a penalising effect. unless it is 
driven to do so by the irresistible force of the 
language employed by the legislature. 


20. Considered in the light of this 
cardinal canon, we are not persuaded to 
accept the Allahabad view. Although there 
is nothing in the Limitation Act or the Code 
of Civil Procedure requiring that the applica- 
tion for a copy of the decree or order should 
be made within the ordinary period of limita- 
tion, this view reads such a peremptory re- 
quirement into the statute and makes it a 
terminus-a-quo of the time necessary for ob- 
taining a copy of the decree even if such a 
decree did not or could not come into ex- 
istence within the prescribed period; due to 
circumstances beyond the control of the ap- 
pellant. It puts undue emphasis on the 
starting point of the process of obtainment 
of a copy by synchronising it with the date 
of applying, where as the emphasis should 
have been on the final act of obtaining the 
copy. It unnecessarily  whittles down the 
amplitude of the word “for” (immediately 
preceding the expression “obtaining’’) as if it 
was “in”, where as in the context it appears 
to carry a wider connotation, equivalent to 
“in respect of”, indicating that the scope of 
the expression “time requisite’ and “obtain- 
ing” (in association with which it occurs) is 
not necessarily confined to the activity of the 
appellant, but is relatable to the circumstances 
of the case, beyond the control of the appel- 
lant. The Allahabad view overlooks the stark . 
truth that if a party applies for a copy of 
a decree not yet in existence, he cannot be 
said to be ‘obtaining’ the copy during the 
period the original was yet to be prepared 
and which for some reason, not of the party’s 
making, could not be brought into existence. 
To hold that in such a case, also, he was 
‘obtaining’ a copy of the non-existent ori- 
ginal, would be conjuring up a new fiction 
over and above that envisaged by Order 20, 
Rule 7 of the Code of Civil Procedure. In 
short, this construction constricts the scope 
of the phrase “the time requisite for obtain- 
ing a copy of the decree or order” so as to 
have an unduly penal effect. We would there. 
fore, eschew this construction and approve the 
other adopted by most of the High Courts. 


a ‘é In our opinion the expression 
„tme requisite” as used in Section 12 (2) 
in the phrase in question, means all the time 
counted from the date of the pronouncement 
of the judgment (the same being under O. 20, 
R. 7, Civil P. C., the date of the decree) which 
would be properly required for getting a 
copy of the decree, including the time which 
must ex-necessitas elapse in the circumstances 
of the particular case, before a decree is 
drawn, up and signed. If any period of the 
delay in preparing the decree was attributable 
to the default or negligence of the appellant,[ 
the latter shail not be entitled to the exclu- 
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.|sion of such period under Section 12 (2) of 
the Limitation Act, 1908. ` 

Applying the law as enunciated 
above to the facts of the case in hand, it will 
be seen that the drawing up or coming into 
existence of the original decree, of which the 











pronouncement ! 
judgment (30-10-1956). The plaintiffs did 
not comply with that 
time originally specified in the judgment. 
hey deposited the Court-fee only on 18-1- 
1957 within the extended time which was 
granted without notice to the defendant-ap- 
pellant. Even after that, the decree was not 
signed till 30-1-1957. Under the judgment 
or any rules of the Court, the appellant was 
not required to take any step towards the 
preparation of the decree. No period of 
the delay in drawing up the decree. was at- 
tributable to the fault of the appellant. 
delay was mainly due to the delayed deposit 
of the court-fee by the plaintiffs and partly 
due to the laxity of the office of the Court. 


ly defer that action till the condition prece- 
dent on which the drawing up of the decree 
was dependent, was performed by the plain- 
tiffs. It would not have been extravagant 
for the appellant to wait fill the Court-fee 
was deposited by the plaintiffs, for, in the 
event of non-deposit of the Court-fee, there 
was a reasonable possibility of their suit being 
dismissed, or at any rate, of the decree 
against which the defendant felt aggrieved 
and eventually appealed, not being passed. 
Under the circumstances, the appellant was 
entitled to the exclusion of the entire time 
between the date of the pronouncement of 
the judgment and the date of signing of the 
decree, as the ‘time requisite for obtaining 
a copy of the decree’. After such exclusion 
— avoiding double counting — his appeal 
filed in the Court of the Additional Civil 
Judge on 12-2-1957, was fully within time. 

23. Before parting with this judg- 
ment we may mention that Mr. Goyal, learn- 
ed Counsel for the respondents had also 
pointed ‘out that in view of the Explanation 
appended to the re-enacted Section 12 of the 
Limitation Act, 1963, the Allahabad view is 
the correct one and the contrary opinion 
held by the other High Courts is no longer 
good law. In this connection he has cited 
Sitaram Dada v. Ramu Dada, AIR 1968 Bom 
204. 

24. We would dispose of this conten- 
tion on the short ground that in the present 
case we are concerned with the interpreta- 
tion of Section 12 as it stood in the Limita- 
tion Act of 1908. We are not called upon to 
consider the construction of the new Sec- 
tion 12 of the Limitation Act, 1963. No 
part of the new Section 12 has been given 
retrospective effect. We therefore, express 
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no opinion as to whether the- law enunciated 
above will hold good in cases governed by 
the new Section 12 of the 1963 Act. . 


25. For the foregoing reasons, we set 
aside the judgment of the High Court and 
allow this appeal with costs throughout. 
The case shall now go back to the Additional 
Civil Judge, Lucknow for disposal of the ap- 
peal in accordance with law. 

Appeal allowed. 


AIR 1975 SUPREME COURT 1093 
(From: Orissa)* 
H. R. KHANNA AND M. H. BEG, JJ. 


Dinanath Pansari, Petitioner v. Collector 
and D. M. Keonjhar and another, Respond- 
ents. 


Writ Petn. No. 39 of 1975 (under Arti- 
cle 32 of the Constitution of India) and 
ee Leave Petn. No. 267 of 1975, DJ- 
-4-1975. 


(A) Maintenance of Internal Security 
Act (1971), S. 3 (D) (a) (iil) — Detention — 
Manager of fleet owner company selling tyres 
in black market, which he purchased for own 
use — Validity of detention — Satisfaction 
of authorities ——- Interference. 

Where a manager of a fleet owner com- 
pany purchased a bulk of tyres from the 
manufacturer for his own use but sold them 
in black market, his detention under the Act 
cannot be said to be arbitrary or not con- 
nected with the purposes for which a deten- 
tion may be ordered under Section 3 (1) (a) 
(iti) of the Act. (Para 11) 


In considering the legality of an order 
of detention the Supreme Court does not 
function as a Court of appeal. If there is 
any material to justify the passing of the 
detention. order the necessity for it is a matter 
of subjective assessment and satisfaction by 
the detaining authority with which no court 
would be ordinarily justified in interfering. 
It is only when the order is shown to be of 
such a nature: that it could not possibly fall 
within the scope of the Law conferring the 
power to make it that the Supreme Court 
would intervene to quash it. (Para 11) 

The question whether the petitioner had 
Satisfactorily accounted for the tyres pur- 
chased from the manufacturers was one of 
fact. If his case was that he had used the 
tyres for his own fleet he was in the best 
position to prove it. He could not take 
Shelter behind the plea that the detaining 
authority did not ask the manufacturer to 
give the number of tyres sold by them to 
the petitioner. (Para 10) 


Further, the need to take drastic steps 
for maintaining the supplies of an essential 
commodity, which had become scarce, was 


*(O. J. C. No. 1133 of 1974, DJ- 15-1-1975 
—Orissa). 


DS/DS/B246/75/MVI 


1094 $. C. [Prs. 1-3] 


there in Orissa. The Supreme Court would 
not interfere éven if two Views aboit the ex- 
istence of the need to detain for the object 
set out in Section 3 (1) (a) GH) of the Act 
were possible. It was for the detairing autho. 
rities to determine the duration of the neéd 
to detain the petitioner provided they comply 
with the provisions of law whenever they 
do so. In the circumstances, there was no 
legal flaw in the proceedings which resulted 
in the impugned detention order. 

(Para 11) 


Cases Referred ¢ Chronological Paras 
AIR 1974 SC 816 = 1974 Cri LI 699 6 
AIR. 1973 Orissa 6 = ILR (1972) Cut 747 
9. II 

= Mr. A. K. Sen, Sr. Advocate (in W. P, 
No. 39 of 1975), Mr. Bishen Narain, Sr. Ad- 
vocate (in S. L. P. No. 267 of 1975) and 
(M/s. B. P. Maheshwari, Suresh Sethi and 
R. K. Maheshwari with him), (in W. P. No. 
39 of 1975) and (in S. L. P. No. 267 of 1975), 
for Petitioner; Mr. Gobind Das, Sr. Advocate, 
(Mr. B. Parthasarthy, Advocate with him), 
for Respondents. (in W. P. No. 39 of 1975). 

Judgtiént of the Court was delivered by 

BEG, J.:— This habeas corpus petition 
is directed against a detention order dated 
6-7-1974 passed by the District Mazistrate of 
Keonjhar in Orissa. The order recites. that 
the District Magistrate was satisfied that “with 
a View to preventing Shri Dinanath Pansari 
s/o. Shri Dwarikanath Pansari of Barbil town, 
P. S. Barbil, District Keonjhar from acting 
in any manner prejudicial to the maintenance 
of supplies and services essential to the com- 
munity, it is necessary to make” the order 
under Section 3 read with Section 5 of the 
Maintenance of Internal Security Act, 1971 
(hereinafter referred to as ‘the Act}. On the 
same daté, grounds of this satisfaction were 
communicated fo the petitioner giving the 
following particulars : 

“L On 15-2-1974 you received Auto- 
mobile (Truck) tyres from Madras Rubber 
Factory through Carty Co. at Barbil as 
Manager of United Commercial Company, 
Barbil and these tyres were specified to be 
used in the fleet of trucks owned by United 
Commercial Co. as a fleet owner. But in- 
Stead’ of using the tyres in the fleet of United 
Commercial Co. you sold two of those. tyres 
the same day (15-2-1974) to one Narayan 
Singh at Rs. 5,400/- without authority and 
cash memo. On this issue Barbif P. S. case 
No, 32 dated 15-2-1974 under Section 7 E. C. 
Act was registered and charge-shested against 
you. - 

2. You, as Manager of the United 
Commercial Co. received 149 truck tyres 
(137-through Tata Nagar Transport Cor- 
poration, Barbil and 12 through, Carry Co. 
Barbil) between 14-2-1974 and 27-4-1974 as 
2 fleet ‘owner for use in a fleet of 10 trucks 
maintained by you. During enquiry by the 
Special Magistrate, Barbil only six number 
of tyres were found in your company’s 
Godown and your office-in-charge Shri 
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Shamasundér Pandit stated these six tyres to 
be the only stock in hand. On verification 
of 8 trucks belonging to your fleet on 19-5- 
1974 it was found that only 3 tyres fitted to 
these trucks were new and the rest of the tyres 
were éither too old or resoled or damaged 
ones, This reveals that you have disposed of 
tyres received as a ficet ownér otherwisé in 
contravention of law. 


By the above acts of yours the mainten- 
ance of supplies and services of essential com- 
modities namely Automobile tyres have been 
dislocated.” 


2 The petitioner alleges that he is a 
law-abiding citizen who, after completing his 
studies in 1966, started a business under the 
name and style of M/s. Nancy Automobiles, 
Rourkela, in Orissa, to deal in auto car parts, 
which he carried on until about the end of 
1972; and, thereafter, he became a Director 
of a private Transport Company. Soon after- 
wards, in 1972, he started busines under the 
name of Vivek Automobiles in Barbil in the 
District of Keonjhar. ' He admits that he is 
“the Sole Proprietor of the said business” and 
“was engaged in the purchase and sale of 
automobile spare parts, tyres and tubes.” He 
asserts that he is a registered dealer under 
the Orissa Automobile Tyres and Tubes Con- 
trol Order, 1973, He alleges that the Central 
Government has not fixed the selling prices 
of tyres and tubes at any time, He states 
that, although, originally the Control order 
covered only 50 per cent. of the tyres and 
tubes received by a licencee, stibsequently, a 
total restriction was imposed upon dealings in 
these goods which had been declared essen- 
tial commodities. But, he claimed that, on 
18-12-1973, the Controller of Supplies had 
issued an order permitting free sales by license 
holders to the extent of 25 per cent. of their 
stocks. He alleges that, roundabout January, 
1974, the District Magistrate of Keonjhar 
held a meéting at which he insisted that 25 
per cent. of tyres and tubes available for free 
Sale by the licensed dealers be sold only for 
use on vehicles registered in Keonjhar on 
which tax had been paid under the Bihar and 
Orissa Motor Vehicles Taxation Act, and then 
issued a circular letter to dealers directing 
that this be done by them. The petitioner 
states that he vehemently protested against 
the District Magistrate’s instructions which 
were invalid under the law. He also asserts 
that he objected to the formation of an allot- 
ment committee by the District Magistrate for 
the purpose of distributing tyres and tubes in 
the District with the result that the District 
Magistrate was displeased with the petitioner. 

3. The petitioner also alleges that, in 
Barbil, which is a mining area, there is con- 
siderable tratisport business and that truck 
owners in that District had formed an As- 
sociation called “The Barbil Mining Area 
Truck Owners’ Association.” He asserts that 
he has always resisted the illegal demands of 
truck owners. The petitioner goes on to state 


1975 


dharpur, Distt. Singhbhum, in Bibar, started 
a transport business at Barbil in 1970, under 
the name of “United Commercial Company” 
(hereinafter referred to as ‘the Company’) 
which had a fleet of ten vehicles. According 
to the petitioner, this Company’s competition 
with the truck owners deprived them of big 
contracts and thus he ineurred their dis- 
pleasure, He states that, while the Truck 
Owners’ Association wanted to raise the rates 
of freight, the rates of the company were 
not raised and that this further displeased 
the truck owners’ Association, He suggests 
that the District Magistrate wanted to please 
the truck owners, 


4. The petitioner does not state his 
own position in or connection with the United 
Commercial Company, but, his assertions 
show, on the one hand that he was associat- 
ed with this Company as its Manager, as 
Stated in the grounds of the order of deten- 
tion, and, on the other hand, that he was 
anxious to justify sales of tyres to the public 
at any price which was no part of the busi- 
mess of this company, Such sales could be 
made by him in another capacity and only 
according to the provisions of the releyant 
Contro] Order, According to the opposite 
parties prices were also controlled. 


~ § The petitioner has tried hard to 
prove the mala fides. of the District Magis- 
trate in passing the detention order. But, he 
has failed to discharge the difficult burden of 
doing that, 

6 It has been urged on behalf of the 
petitioner that even if the total quantity of 
149 tyres shown to have been purchased 
directly from the manufacturers by the peti- 
tioner as a Manager of the United Com- 
mercial Company, between 14-2-1974 and 
27-4-1974, specifically for the use of the fleet 
of ten trucks maintained by the company 
had not been fully utilised for the fleet but 
_ had been mostly sold clandestinely by the 
petitioner, as was inferred by fhe District 
Magistrate from the failure of the petitioner 
to account for more than 21 out of 149 tyres, 
yet, this activity of the petitioner could not 
reasonably lead to the inference that ji was 
necessary to detain the petitioner for the 
purpose of maintaining the supplies of the 
essential commodity in future. Reliance was 
placed upon Debu Mahto v, State of West 
Bengal, AIR 1974 SC 816 = (1974 Cri LJ 
699) the facts of which have little connection 
with the facts of the case of the petitioner 
who must haye appeared to the detaining 
authorities to be using his dual capacity, one 
as a licensed dealer of tyres and tubes and 
another as the Manager of the United Com- 
mercial Company, as a cover for systematic 
concealed jllegal sales at exorbitant prices. 


7. As the Manager of the United 
Commercial Company, the petitioner was cer- 
tainly not a licensed dealer. The. 149 tyres 
had been obtained by the company for actual 
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use on the trucks but most of them had, ap- 
parently, been disposed of in what is known 
as the “black market,’ The provisions rejat- 
ing to licensed dealers did not warrant such 
sales which were struck by the provisions of 
clause 2 of the Orissa Automobile Tyres and 
Rie Control Order, 1973. This provides as 
follows ; 


“2. Ligensing of dealers (1) No person 
Shall obtain, attempt to obtain, or store for 
sale or distribution or offer for sale or. sell 
automobile tyres and tubes except under and 
in accordance with the terms and eonditions 
of a license issued in this behalf by the 
Licensing Authority. 


(2) Eyery dealer who is doing business 
on the commencement of the order shall ap- 
ply for the Licence within fifteen days of 
such commencement,” 


8. The petitioner had not been de- 
tained for any irregularity or illegality com- 
mitted as a licensed dealer, but as a person 
who seemed to have been diverting tyres from 
their pretended use, for which a large stock 
obtained directly from 
manufacturers, to sales in what is known as 
the “black market” as a regular side occupa- 
tion, He was unable to repel the allegation 
that such a transaction with one Narayan 
singh had been detected. He put forward 
what did not appear to be an honest plea — 
that he had loaned two tyres to Narayan 
Singh who had deposited Rs, 5,000/- as seçi- 
rity, However, it is not for this Court to 
pronounce on pessible inferences from evi- 
dence for or against the petitioner. It is for 
the detaining authorities to satisfy themselves 
about these matters and about the need to 
order to preventive detention and its duration. 
The Advisory Board had also indorsed the 
action of the detaining authorities. 

9, It was submitted on behalf of the 
petitioner that, after a direction given on 
19-8-1974 by the Collector, Keonjhar, to the 
tyre manufacturing Companies not to supply 
tyres to the company as an owner of a fleet 
of trucks, the sources of supplies of tyres were 
dried up and there could be no necessity to 
detain the- petitioner. We were referred to 
Pusparaj & Co. v. Collector of Balasore, ILR 
(1972) Cut 747 == (AIR 1973 Orissa 6) to 
show that such a direction was not legal. Jf 
that is sd, the petitioner can obtain relief 
against the direction by appropriate proceed- 
ings, We cannot pronounce here upon its 
legality. 

10. The question whether the peti- 
tioner had satisfactorily accounted for the 
149 tyres purchased from manufacturers from 
14-2-1974 to 27-4-1974 was also one of fact. 
If the petitioner’s case was that all the 149 
tyres had been actually used in this period 
on the ten trucks, as he would like to make 
out, he was in.the best position to prove this 
fact. He could not take shelter behind the 
plea that the detaining authorities did not ask 
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the manufacturers to give the numbers of 
tyres sold by them to the United Commer- 
cial Company when the petitioner, called 
upon to explain what had happened to the 
149 tyres, could not himself give their num- 
bers or show that he had them all fitted on 
to his trucks, or that he had to ciscard so 
many tyres in this period. No stock of dis- 
carded tyres was evidently shewn by the peti- 
tioner to the Magistrate who came to his 
premises to inquire into actual facts. How- 
ever, such questions of sufficiency of evidence 
are not for this Count at all to determine. 
We mention them only as an attempt was 
made to raise them before. us. 


11. We are unable to hold that the 
impugned detention order against the peti- 
tioner is either arbitrary or not connected 
with the purposes for which a detention may 
be ordered under Section 3 (1) (e) (iii) of 
the Act. In considering the legality of such 
an order we cannot function as a Court of 
Appeal. If there is any material to justify 
the passing of the detention order the neces- 
sity for it is a matter of subjective assessment 


and satisfaction by the detaining authority with | 


which no Court would be ordinarily justified 
in interfering. It is only when the order is 
shown to be of such a nature thac it could 
‘not possibly fall within the scope of the law 
conferring the power to make it that this 
Court would intervene to quash it. A refer- 
ence to ILR (1972) Cut 747 = (AIR 1973 
Orissa 6) (supra), itself shows that the need 
to take drastic steps for maintaining the sup- 
plies of an essential commodity, which had 
become scarce, was there in Orissa. This 
Court would not interfere even if zwo views 
about the existence of the need to detain for 
the object set out in Section 3 (1) (a) (iii) of 
the Act were possible. It was for the detain- 
ing authorities to determine the duration of 
the*need to detain the petitioner provided 
they comply with the provisions of law when- 
ever they do so. We are unable tc find any 
legal flaw in the proceedings which resulted 
in the impugned detention order of 6-7-1974. 


12. this 
petition. 


Consequently, we dismiss 


[As a consequence, Special Leave Peti- 
tion (Cri) No. 267 of 1975 directed against 
the order of the Orissa High Court dated 
15-1-1975 and Misc. P. No. 238 of 1975 are 
ST Those orders are not reported— 

J. 


Petition dismissed. 
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AIR 1975 SUPREME COURT 1096 
(From: Punjab and Haryana)" 
R. S. SARKARIA AND A. C. GUPTA, JJ. 


The State of Punjab, Appellant v. 
P. S. Cheema, Respondent. 


Civil Appeal No. 134 of 1968, D/- 
11-4-1975. 

(A) Constitution of India, Article 311 
— Termination of service of temporary 
servant by way of punishment — Article 
311 attracted. 


An order terminating the services of 
a temporary servant or a probationer, if 
it is by way of punishment, will attract 
Article 311 of the Constitution; the form 
oz: the order is not conclusive, it is the 
substance of the matter that has to be 
looked into. Whether or not an order of 
termination is by way of punishment 
would depend on the facts and circum- 
stances of each case, AIR 1974 SC 2192, 
Followed. (Para 3) 


(B) Constitution of India, Article 136 
— Concurrent findings of fact —- Inter- 
ference under Article 136, 

Where a suit was filed by a tempo- 
rary servant for declaration that order 
terminating his services was illegal þe- 
cause of non-compliance with Article 311 
(2) and both the trial Court and the first 
appellate Court took the view that ter- 
mination was by way of punishment, an 
appeal under Article 136 therefrom must 
be dismissed as having no merit, more so 
when the High Court dismissed the second 
appeal in limine in view of the concur- 
rent finding and when it also dismissed 
leave to file a Letters Patent Appeal in ab- 
sence of any ground on which leave could 
be granted. Civ. Misc. No. 1414/C of 1967, 
D/- 28-7-1967 (Puni. and Har.), Affirmed. 

(Para 3) 

Cases Referred: Chronological Paras 
AIR 1974 SC 2192 = (1974) 2 SCC 831 = 
1974 Lab IC 138 3 

M/s. Bishamber Lal, S. K. Gupta and 
O. P. Sharma, Advocates, for Appellant: 
Mr. G, S. Vohra, Sr. Advocate, (M/s. K. J. 
John and P. C. Bhartari, Advocates of 
M/s. J. B. Dadachanii and Co.. with him), 
for Respondent, 


Judgment of the Court was delivered 


by 

A. C. GUPTA, J.:— The respondent 
was a temporary Tax Sub-Inspector in 
Excise and Taxation Department of the 
erstwhile Patiala and East Punjab States 
Union, On the formation of the State of 
Punjab he continued in service in the 
new State, A charge was framed against 
the respondent by the Vigilance Depart- 
ment, Government of Punjab in which 
the respondent was accused of dereliction 


*(Civil Mise. No. 1414/C of 1967, D/- 28-7- 
1967 — Punj. and Har.), 
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of duty and gross negligence, The memo- 
randum accompanying the charge-sheet 
informed the respondent that action under 
Rule 7 of the Punjab Civil Services 
(Punishment and Appeal) Rules, 1952 was 
proposed to be taken against him and he 
was asked to state in writing within three 
weeks from the receipt of the memoran- 
dum whether he admitted the truth of all 
or any of the charges and what explana- 
tion or defence if any he had to offer and 
whether he desired to be heard in person. 
The respondent filed his written state- 
ment replying to the charges. Thereafter 
by a communication dated May 28, 1963, 
addressed to the respondent the Excise 
and Taxation Commissioner, Punjab ter- 
minated his services by giving him one 
month’s notice. On receipt of this order 
the respondent made a representation to 
the then Chief Minister of the State. The 
Chief Minister called for a report and di- 
rected that in the meantime the respon- 
dent should continue in service. On June 
16, 1964, the Chief Minister after consi- 
dering the report ordered that in view of 
the respondent’s previous good record, he 
did not deserve the “punishment of ter- 
mination of service only on account of a 
few bad reports” and that the respon- 
dent should “continue in service and his 
case should be reviewed after he has 
earned another report from the present 
E. T, C. (Excise and Taxation Commis- 
sioner) for the year 1964-65”. However, 
on October 27, 1964, the Excise and Taxa- 
tion Commissioner without waiting for the 
report as directed by the Chief Minister 
made an order terminating the services of 
the respondent. The order was in these 
terms: 

“In terms of the conditions of your 
service you are hereby given one month’s 
notice whereafter your services shall 
stand terminated.” 

2. The respondent instituted a suit 
in the Court of the Senior Subordinate 
Judge, Patiala on June 8, 1965, for a dec- 
laration that the order dated October 27, 
1964, was illegal and void having been 
made without giving him an opportunity 
as required by Article 311 (2) of the Con- 
stitution and that he should be deemed as 
continuing in service and therefore entitl- 
ed to all rights, benefits and privileges 
available to members of that service, The 
trial Court considering the circumstances 
of the case was of opinion “that the ser- 
vices of plaintiff were terminated by way 
of punishment and the impugned order 
was based on misconduct and inefficiency 
on the part of the plaintiff’. The trial 
Court further held that on the facts, 
stated above, the provisions of Article 311 
(2) of the Constitution were attracted and 
the impugned order was void, having been 
passed in violation of that Article. On 
this view, the trial Court decreed the suit 
quashing the order of termination and 
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also granted the other declarations pray- 
ed for. On appeal by the State of Punjab 
the Additional District Judge, Patiala, on 
a consideration of the material on record 
observed: “I have no doubt left in my 
mind that the plaintiff was visited with 
evil consequences due to an alleged mis- 
conduct”. The Additional District Judge 
accordingly dismissed the appeal. On May 
24, 1967, a learned Judge of the Punjab 
and Haryana High Court dismissed in 
limine the second appeal preferred by the 
State of Punjab, On July 28, 1967 an ap- 
plication for leave to prefer Letters Pa- 
tent Appeal was also dismissed. The pre- 
sent appeal by the State of Punjab is by 
special leave from the order refusing the 
petition for leave to file Letters Patent 
Appeal, 


3. An order terminating the ser- 
vices of a temporary servant or a proba- 
tioner, if it is by way of punishment, will 
attract Article 311 of the Constitution: the 
form of the order is not conclusive, it is 
the substance of the matter that has to be 
looked into, Whether or not an order of 
termination is by way of punishment 
would depend on the facts and circum- 
stances of each case. This well establish- 
ed position has been reiterated by this 
Court recently in the case of Samsher 
Singh v. State of Punjab, (1974) 2 SCC 
831 = (AIR 1974 SC 2192 = 1974 Lab IC 
138) on a review of the earlier decisions 
on the point, The trial Court and the 
first appellate court both took the view 
that the order of termination in the in- 
stant case was by way of punishment. 
The High Court dismissed the second ap- 
peal in limine apparently in view of this 
concurrent finding. The application for 
leave to file a Letters Patent Appeal 
must therefore be held to have been 
rightly dismissed, there being no ground 
on which leave could have been granted, 
This appeal has no merit and is dismiss- 
ed with costs, 

Appeal dismissed. 


AIR 1975 SUPREME COURT 1097 
(From Calcutta: 69 Cal WN 747) 
A. N. RAY, C. J. AND V. R. 
KRISHNA IYER, J. 
M/s. Harsook Das Bal Kishan Das, 
Appellant v. The First Land Acquisition 
Collector and others, Respondents. 


Civil Appeal No. 558 of 1970. D/- 8-4- 
75. 


(A) Land Acquisition Act (1894), Sec- 
tion 49 (2) — Applicability — Land con- 
templated in Section 49 (2) may be land 
or land including building or part of a 
building, 
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Even if there is vacant land Sec, 49 
(2) will be attracted by reason of defini- 
tion of land. To accede to the contention 
that Section 49 (2) speaks only of acqui- 
sition of land along with a building and 
not to the case of acquisition of vacant 
land is to rob the meaning of land under 
Section 49 (2) and the content of Sec. 49 
(2), Section 49 (2) of the Act applies to 
caseg of acquisition of vacant land along 
with structures, AIR 1964 SC 350, Dis- 
tinguished, (1965) 69 Cal WN 747, Affirm- 
ed, ‘(Paras 6 and 11) 

(B) Land Acquisition Act (1894), Sec- 
tions 49 (2) and 23 — Claim under third 
clause of Section 23 (1) — Requirement 
of Section 49 (2) is satistied — Addition of 
claim under fourth clause of Section 23 
(1) makes no difference. (1965) 69 Cal 
WN 747, Affirmed. (Fara 10) 


(C) Land Acquisition Act (1894), Sec- 
tion 49 (2) — Acquisition of remaining 
land — Fresh declaration of public pur- 
pose — Not required. i 

Sub-sections (2) and {3) of Section 49 
indicate that the acquisition fop public 
purpose need not be stated. Section 49 
(3) specifically provides that no fresh deg- 
laration under Sections 6 te 10 shall be 
necessary. Section 49 (2) implies public 
purpose inasmuch as the compensation 
for acquisition is payable out of the pub- 
lie fund Sections 4 and 5 are excluded 
because of proposal by owner in case of 
further acquisition under Section 49 (1) 
and proposal by Government fer further 
acquisition in a case under Section 49 (2). 
The public purpose is to prevent people 
from making exaggerated claims, Bec- 
tion 49 (2) is subsidiary to public pur- 
pose. The aequisition is for publie pur- 
pose. The subsequent acauisition is in aid 
of that purpose. (1965) 69 Cal WN 747, 
Affirmed. (Fara 13) 

(D) Land Acquisition Act (1894), Sec- 
tion 49 (2) — Provision does not require 
that the opinion shall tbe formed after 
‘hearing the person concerned, (1965) 69 
Cal WN 747, Affirmed. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1964 SC 350 = (1964) 3 SCR 332 7, 4 

Dr. L, M. Singhvi, Sr. Advocate (M/s 
O. C Mathur and D, M. Mishra, Adve» 
cates of M/s, J, B. Dadachanji and Co. 
with him), for Appellant; Mr. Niren De, 
Attorney-General of India, (M/s, D. M. 
Mukherjee, G. S. Chatterjee and Sukumar 
Basu and Co, Advocates with him), (for 
Nos, 1 and 4) and Mr. Niren De, Attor- 
ney-General of India (M/s. 5, K. Dnolakia 
and R. C. Bhatia, Advocates, with him) 
{for No. 3), for Respondents, 

Judgment of the Court was delivered 
by 

RAY, C, J:— This appeal by certi- 
ficate raises the question as to whether 
Section 49 (2) of the Land Acquisition Act 
hereinafter referred “to as the Act has 


any application to the acquisition of the 


‘land in question, 


2 The premises in question are 2 
Garishat Road now known as 2 Raja 
Pubodh Mullick Road, Caleutta. The 
total area is approximately 23 bighas. 
The appellant alleges that there are no 
houses er buildings, The Land Acquisi- 
fion Collector found certain structures 
occupied by certain persons and other 
structures and a compound wall and the 
major portion of the land to be vacant, 
There is a big tank covering over 3 
bighas of the land. The appellant alleges 
that the land is highly developed and is 
ideal for building site. The Land Aequi- 
sition Collector found the maior portion 
of the land undeveloped and below road 
level and to become water-logged during 
rainy season, The appellant denies these 
allegations, 


_ 3. Qut of the total area the State 
in 1959 aequired 1 bigha, 13 chattaks, 
43 sa. feet for the State Transport, The 
appellant claimed Rs. 3,50,000 inter alia 
for severance of the land acquired, In 
the month of September, 1962 the Goy- 
ernment communicated to the appellant 
that the Government agreed that the 
claim put forward by the appellant under 
the clause “thirdly of sub-section (1) of 
Section 23 of the Act” is unreasonable end 
excessive, 

4. The sanetion of the Goyernor 
was therefor accorded to the acquisition 
of the entire premises 2, Gariahat Road, 
Calcutta under Section 49 (2) of the Act. 
Between the months of February and 
September, 1960, notices were issued to 
acquire a further area of 7 bighas, 4 cot- 
tahs, 9 chattaks and 10 sg. feet. The pre- 
mises were acquired. An award was made. 

5. § The principal contention of the 


appellant is that Section 49 (2) of the. 


Act has no application in the case of acs 
quisition of vacant land. The appellant 
contends that the land acquired in the 
present case was vacant, The State eon- 
tended to the eontrary. The materials on 
record support the contention of the 
State, The appellant submits that See- 
tion 49 (2) of the Act applies only where 
land with building is taken. Sectien 49 
(2) of the Act is as follows:— 
_ “Tf, in the case of any claim under 
Section 23, sub-section {1), thirdly, by a 
person interested, on account of the 
severing of the Jand to be aequired from 
his other land, the appropriate Govyern- 
ment is of opinion that the claim js un- 
reasonable and excessive, it may, at any 
time before the Collector thas made his 
award, order the acquisition of the whole 
of the land of which the land first sought 
to be acquired forms a part.” 

6 Land is defined in Section 3 (a) 
of the Act to inelude benefits to erise out 
of land and things attached to the earth 
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or permanently fastened to anything at- 
tached to the earth, Therefore, land con- 
templated in Section 49 (2) of the Act 
may be land or land including building 
6r part of a building, 

Ta Counsel for the appellant re- 
lied on the decision of this Court in State 
of Bihar v. Kundan Singh, (1964) 3 SCR 
392 -= (AIR 1964 SC 350) and extracted 
the observation at page 394 of the Report 
(SCR) = (at p. 354 of AIR) that Section 49 
(2) of the Act contemplates cases where 
land is acquired and it is shown to form 
part of a house. In short, the contention 
of the appellant ig that if there is vacant 
land Section 49 (2) of the Act has no ap- 
plication. This is not only misreading the 
decision but also the relevant section. 


8 In Kundan Singh’s case (1964) 
3 SCR 382 = (AIR 1964 SC 350) (supra) 
the question for consideration was whe- 
ther the desire of the owner for the ac- 


quisition of the entire house under Sec- 


tion 49 (1) of the Act should be expressed 
before the award is made. In Kundan 
Singh’s case (supra) the State acquired a 
plot of land which consisted of the main 
house and an outhouse with an open 
space, The owner of the property was 
not satisfied with the award. The owner 
contended that other lands and_ buildings 
contiguous to the land and building ac~ 
quired which all belonged to the owner 
had not been acquired. As a result of 
partial acquisition the owner alleged loss. 
The ruling of this Court is that such plea 
under Section 49 of the Act cannot be 
considered in an enquiry under Section 18 
of the Act, Section 49 (1) of the Act 
shows that if the owner has any objec- 
tion to the acquisition of a part of his 
house it is open to him to withdraw or 
modify his objection before an award is 
made under Section 11 of the Act, If an 
objection under Section 49 (1) of the Act 
is taken by the owner and the Collector 
decides to accept the objection then the 
Collector acquires the whole of the house. 
If the Collector does not accept the claim 
the matter is judicially determined under 
yee second proviso to Section 49 (1) of the 
Ct. 


9, Section 49 (2) of the Act states 
that where on account of the severing of 
the land to be acquired from his other 
land, the person interested prefers a 
claim under the third clause under Sec- 
tion 23 (1) of the Act and the Govern- 
ment is of opinion that the claim is un- 
reasonable or excessive, the Collector 
may, at any time before the award is 
made, order the acquisition of the land. 


10. The appellant submits that the 
appellant made the claim for compensa~ 
tion under the third and fourth clauses of 
Section 23 (1) of the Act, and, therefore, 
Section 49 (2) of the Act has no applica~ 
tion. In one of the letters of the appel- 
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lant dated 25th February, 1960, it is stated 
that the area of 7 bighas, 4 cottahs, 9 chit- 
taks and 10 sq. feet of front land has been 
acquired for the purpose of over-bridge 
at Gariahat Road level crossing including 
the entire frontage of the said premises 
as a result of which the remaining por- 
tion of the land measuring about 16 
bighas of land will be land locked caus- 
ing heavy damages, severance and inju- 
rious affectation, In the writ petition the 
appellant claimed damages only in respect 
of severance, Section 23 (1) clause three 
of the Act speaks of damage sustained by 
the person interested at the time of the 
Collector’s taking possession of the land 
by reason of severance of such land from 
the other land of the owner. Clause four 
of Section 23 (1) of the Act speaks of 
claim for damage sustained by the person 
interested at the time of the Collector’s 
taking possession of the land by reason of 
the acquisition including (damage) affect- 
ing his other property, moveable or im- 
movable, in any other manner, or his 
earnings, Therefore, if a claim under the 
third clause of S. 23 (1) of the Act is 
made the requirement of Sec, 49 (2) of the 
Act is satisfied, Addition of a claim under 
the fourth clause of Section 23 (1) of the 
Act makes no difference. 


11. In the present case, the land 
was not completely vacant. Even if there 
is vacant land Section 49 (2) of the Act 
will be attracted by reason of definition 
of land, To accede to the contention on 
behalf of the appellant that Section 49 (2) 
speaks only of acquisition of land along 
with a building and not to the case of ac- 
quisition of vacant land is to rob the 
meaning of land under Section 49 (2) of 
the Act and the content of Section 49 (2) 
of the Act. Section 49 (2) of the Act ap- 
plies to cases of acquisition of vacant land 
along with structures. 


12. The object of Section 49 (1) of 
the Act is to give to the owner the option 
whether he would like part to be acquir- 
ed, The Government cannot take the 
other part under Section 49 (1) of the Act 
unless the owner says so. Section 49 (2) 
of the Act has nothing to do with Sec- 
tion 49 (1) of the Act, Section 49 (2) of 
the Act gives the option to the Govern- 
ment only where the claim under the 
third clause of Section 23 (1) of the Act 
is excessive. Reference to the third 
clause of Section 23 (1) of the Act makes 
it clear that the claim under the third 
clause of Section 28 (1) is for severance. 
The Government in such a case of acaui- 
Sition of the remaining portion of the land 
under Section 49 (2) of the Act saves the 
public exchequer money which otherwise 
will be the subject-matter of a claim for 
severance. 


13. Counsel on behalf of the ap- 
pellant contended that the acquisition of 
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the remaining land was not for a public 
purpose and was, therefore, invalid, It 


was said that there should have been a 


fresh declaration of public purpose after 
the proposed acquisition of the remaining 
portion of the land. This contention is 
unacceptable, Sub-sections (2) and (3) of 
Section 49 of the Act indicate that the 
acquisition for public purpose need not 
be stated. Section 49 (3) of the Act spe- 
cifically provides that no fresh declaration 
under Sections 6 to 10 of the Act shall be 
necessary. Section 49 2) of the Act im- 
plies public purpose inasmuch as the 
compensation for acquisition is payable 
out of the public fund. Sections 4 and 5 
of the Act are excluded because of pro- 
rosal by owner in case of further acqui- 
sition under Section 49 (1) of the Act and 
proposal by Government for further ac- 
quisition in a case under Section 49 (2) of 
the Act. All that is necessary is that in 
one case the owner of the land and in the 
other the Government must act under 
Sections 49 (1) and 49 (2) of the Act res- 
pectively before the award is made, The 
public purpose is to prevent people from 
making exaggerated claims, Section 49 
(2) of the Act is subsidiary to public pur- 
pose. The acquisition is for public pur- 
pose. The subsequent acauisition is in aid 
of that purpose. 


14. Counsel on behalf of the ap- 
pellant submitted that he was entitled to 
be heard before the order was made 
under Section 49 (2) of the Act. This 
submission is unacceptable, Section 49 
(2) of the Act does not require that the 
opinion shall be formed after hearing the 
person concerned. 


15. For these reasons, the appeal 
feils and is dismissed. In view of the 
fact that the High Court directed eacn 
party to pay and bear its own cost, there 
will be no order as to costs. 

Appeal dismissed. 
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(From: Andhra Pradesh)}* 
N. L UNTWALIA AND S. MURTAZA 
FAZL ALI, JJ. 

Ababala Parusamdu, Appellant v. The 
State of Andhra Pradesh, Respondent. 

Criminal Appeal No. 91 of 1971, D/~ 
8-4-1975. 

(A) Penal Code (1860), Section 302 — 
Murder trial — Appeal to High Court 
against acquittal — Powers of High Court 
to order conviction., (Criminal P. C, 
(1898), Sections 417, 423). 


*(Criminal Appeal No. 898 of 1969, D/- 
20-11-1970 — Andh. Pra.). 


DS/DS/B336/75/HGP 


Ababala v. State of A. P. (Untwalia J.) 


A.L R. 


Where in a murder case the evidence 
of eye-witness was well corroborated, and 
the injuries on the body of the deceased 
led to the conclusion that it was a case of 


homicidal and not suicidal death, and 
there was motive behind the crime, the 
only view that could be taken was that 


the prosecution case was proved to the 
hilt against the accused, If the view taken 
by the trial Court in acquitting the ac- 
cused was perverse and unsustainable, 
and the High Court on appeal by prose- 
cution convicted the accused under Sec- 
tion 302, the High Court was well within 
the limit of its powers and cannot be said 
to have transgressed them in interfering 
with the trial Court’s order of acquittal. 
AIR 1974 SC 606, Ref. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1974 SC 606 = 1974 Cri LJ 479 6 


Mr. P. Basi Reddy, Sr. Advocate 
(M/s. G. N, Rao and K. Narayana Rao, 
Advocates with him), for Appellant: Mr. 
P, Ram Reddy, Sr. Advocate, (Mr. P, P. 
ce Advocate with him), for Respon- 

ent. 


Judgment of the Court was deliver-~ 
ed by 


UNTWALI, J.:—- The appellant in 
this appeal under Section 2 of the Sup- 
reme Court (Enlargement of Criminal 
Appellate Jurisdiction) Act of 1970 was 
acquitted by the Sessions Judge of the 
charges of having committed the murder 
of his mistress Veeramma and of having 
attempted to commit suicide. On appeal 
by the Public Prosecutor the High Court 
of Andhra Pradesh has convicted the ap- 
pellant under Section 302, Indian Penal 
Code and sentenced him to undergo im- 
prisonment for life. He has also been 
convicted under Section 309 of the Code 
and awarded a concurrent sentence of one 
year’s simple imprisonment. 

2. The case is a simple one and 
in our opinion there was no scope for en- 
tertaining any doubt in regard to the pro- 
secution version of the occurrence, The 
judgement of acquittal passed by the trial 
Judge was not only wrong but perverse. - 
The High Court has rightly convicted the 
appellant. 


3. The deceased was aged about 
22 years at the time of the occurrence 
which took place on the 29th May, 1969, 
at about 7 O’clock in the morning, The 
appellant was then 23 years of age. 
Though the deceased was a married 
woman, she had left her husband and was 
living as the mistress of the appellant in 
a hut provided to her bv him. The ap- 
pellant seems to be a man of sexually 
loose morals, Though he got married, 
still he continued his illicit connections 
with the deceased girl, He later develop- 
ed an intimacy with a Nala woman which 
was resented by the deceased. About a 
week before the occurrence the deceased 
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left the residence of the appellant and 
went back to her parents. In the evening 
of the day prior to the occurrence the ap- 
pellant went to the house of P, W. 1 
Palivala Maremma — mother of the de- 
ceased and told her (deceased) that she 
should not remain in the village when she 
had left residing with him and threaten- 
ed her that if she continued to remain in 
the village, he would stab her. On the 
following morning at about 7 A. M. the 
deceased and her mother went to fetch 
fresh water from a tank near a temple 
close-by, P. W. 2 Mamidala Annapurna 
who also lived close-by was at the tank 
for cleaning her vessels, The appellant 
pounced upon the deceased after jumping 
over the compound wall of the temple, 
pulled a dagger from the sheath tied to 
his waist and gave a blow on the chest 
of the deceased. Veeramma fell down 
and died instantaneously, Thereafter the 
appellant stabbed himself twice in the 
chest with the same dagger and rushed 
towards the road with the dagger in ‘his 
hand, After going for some distance, he 
fell down near the house of one Gopala- 
rao. 


4, First Information Report was 
lodged at the Police Station by P. W., 1 
at 7.30 A. M. within half an hour of the 
occurrence which was witnessed by P. W. 
29 also. All the material particulars of the 
prosecution story were given in the 
F. I. R. The appellant for treatment of 
his injuries was eventually sent to the 
hospital at Eluru where P. W. 13 the 
Medical Officer examined his two injuries. 
Not being sure whether the appellant 
would survive, a memo was sent to the 
local Magistrate to record the dying dec- 
laration of the appellant, It was record- 
ed by the Additional Munsif of Eluru at 
12.40 noon. The statement is Ext. P-9. 
The defence of the appellant throughout 
starting from his statement in P-9 has 
been that it was the deceased girl who 
' stabbed him first and thereafter it was 
not known to him how she got the stab 
injury. The suggestion seems to be that 
she committed suicide by giving a dag- 
ger blow on the left side of her chest. 


5. Learned Sessions Judge who 
tried the appellant did not believe the 
evidence of the two eye-witnesses P. Ws. 
1 and 2. The corroborative pieces of evi- 
dence coming, from the testimony of P. 
Ws. 3, 7 and 8 also lost their importance 
in the trial Court. The High Court has 
rightly pointed out that the evidence of 
the prosecution witnesses was discarded 
by the trial Court on flimsy grounds, 


6. We were taken through the 
judgment of the trial Judge as also of the 
High Court. The evidence of P. Ws. 1 
and 2 was read before us in full. We also 
perused the evidence of P. W. 5 the Medi-~ 


cal Officer of the Government hospital, 


Ababala v. State of A. P. 
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Bhimavaram who performed the autopsy 
on the dead body of the deceased as also 
the evidence of P. W, 13 who examined 
the injuries on the person of the appel- 
lant. We are definitely of the view that 
for the reasons given by the High Court 
the evidence of P. Ws, 1 and 2 corrobo- 
rated as it was by the evidence of P. Ws. 
3, 7 and 8 was fully trustworthy. Taking 
into consideration the nature of the ex- 
ternal and internal injuries found on the 
deceased girl one could safely conclude 
that it was a case of homicidal death and 
not suicidal. There is absolutely no sug- 
gestion on behalf of the appellant that 
she was killed by any other person, The 
stand which was stuck to the end or his 
behalf was a suggestion of commission of 
suicide by the deceased. In our opinion 
it was not so. The High Court has right- 
ly pointed out that although P. W. 1 was 
not keeping good health, her evidence 
that she went to the tank in the com- 
pany of her daughter was believable and 
her previous statements in the Commit- 
ting Court did not show that on the date 
of occurrence she was not in a position 
to move. Similarly, it has rightly been 
observed by the High Court on the basis 
of the evidence of P., W. 18 the Investi- 
gating Officer that P, W. 2, if she stood 
up, could have very well seen the occur- 
rence although she was on the last step 
of the tank and the occurrence took place 
on the platform. Her positive testimony 
was that she had stood up and seen the 
occurrence. There was motive for the ap- 
pellant to stab the deceased. There was 
no reason to disbelieve the testimony of 
P. W. 1 on the point of the appellant giv- 
ing a threat to the girl a day prior to the 
occurrence, No witness of that incident 
was available but the evidence of P. W. 1 
above was reliable in that regard. Others 
had come on the scene but after the occur- 
rence, Nobody else was available to be 
examined who had witnessed the occur- 
rence. Jn our opinion the prosecution 
case was proved to the hilt against the 
appellant. No two views were reasonably 
possible in the matter. The view taken 
by the trial Judge was perverse and un- 
sustainable, The High Court was well 
within the limit of its power as enunciat- 
ed in paragraph 9 at page 610 in the case 
of Ram Jag v. State of U. P., AIR 1974 
SC 606 = (1974 Cri LJ 479). It did not 
transgress the self imposed limitations of 
the power of the High Court in interfer- 
ing with an order of acquittal or the 
scope of an appeal from the judgment of 
acquittal, The blow given by the appel- 
lant on the deceased was, on objective 
test, found to be sufficient in the ordi- 
nary course of nature to cause her death. 
There is no escape from the position. that 
the appellant was guilty under Section 


302 of the Indian Penal Code for commit- 
ting the murder of the girl and under 


-| 
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shea 309 for attempting to commit sui- 
cide. 


7. In the result 
and is dismissed. 


the appeal fails 


Appeal dismissed. 
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N. L. UNTWALIA AND S. MURTAZA 
FAZL ALI, JJ. 


Gour Chandra Dey, Petitioner v. The 
State of West Bengal, Respondent., 

Writ Petn. No. 29 of 1975, D/- 8-4- 
1975. 


(A) Maintenance of Internal Security 
Act (1971), Section 4 — Detention order 
— Arrest after discharge from criminal 
proceeding and release from jail custody 
— Delay in arrest held satisfactorily ex- 
plained. 


Where in pursuance of the detention 
order D/- 23-10-1973, the petitioner was 
arrested on 24-11-1973 and it was stated 
in the District Mapistrate’s affidavit that 
the petitioner was detained after he was 
discharged from some criminal proceed- 
ings and released from jail custody on 
24-11-1973: 

Held that the explanation given by 
the State was satisfactory and convincing 
and it could not be said that there was 
no urgency in the matter. The delay in 
arrest of the petitioner had been satisfac- 
torily explained. (Para 3) 


Mr. O. P. Rana, Advocate, Amicus 
Curiae, for Petitioner; Mr. G, 5S, Chatter- 
jee, Advocate, for Respondent. 


i Judgment of the Court was delivered 
y 


FAZL ALI, Js— The petitioner 
was detained by the District Magistrate, 
Howrah, under Section 3 (1) read with 
sub-section (2) of Section 3 of the Main- 
tenance of Internal Security Act, 1971. 
The order of detention was passed by the 
District Magistrate on October 23, 1973, 
and was approved by the State Govern- 
ment on October 28, 1973. The other 
legal formalities nequired by the Act 
have been duly observed and no grie- 
vance on that score has been made be- 
fore us, The petitioner was, however, 
arrested on November 24, 1973 and the 
sheet-anchor of the argument by the 
counsel for the petitioner has been that 
‘the inordinate delay in the arrest of the 
petitioner even after the order of deten- 
tion was passed on him has not been 
satisfactorily explained by the respon- 
dent, It has not been and could not be 
argued before us that the grounds are 
vague or ambiguous because the grounds 
appear to be absolutely clear and specific. 
The grounds are as- follows; 
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A.L R. 


“I. That on 4-9-1973 at about 23.15 
bours, you along with associates being 
armed with bombs entered into the shop 
of Chalitar Shaw at 95/4, Belilious Road, 
P. S Bantra (Howrah) snatched away 
cash of Rs, 136/- from the shop and hurl- 
ied bomb towards the chasing local people 
to cover your retreat. 

This incident created panic in the 
locality and disturbed public order. 

2. That on 6-9-1973 at about 21-15 
hrs. you were found forcibly extorting 
money at the point of knife and holding 
out threats from the shop keepers and 
vegetable dealers within Kadamtala 
Bazar, P. 5. Bantra (Howrah), as a result 
of which the shop keepers, vegetable dea- 
lers etc., ran hither and thither out of 
fear leaving their shops and vegetables. 
You also kept Sarju Shaw, a grocery shop 
keeper of the said Kadamiala Bazar, 
wrongfully restrained within his shop 
under threat. You were arrested by the 
police on a hot chase and a sum of Rupees 
241.25 was seized from your possession as 
suspicious money. 

This incident created panic in the 
locality and disturbed public order.” 


2. A perusal of the grounds would 
manifestly reveal that overt acts have 
been attributed against the petitioner 
which are directly connected with the 
disturbance of the public order. It has 
been clearly mentioned in the grounds 
that the petitioner along with his asso- 
ciates being armed with bombs entered 
into the shop and hurled bomb towards 
the local people and tried even to prevent 
them from protecting their lives, Ground 
No. 2 also shows that the petitioner is 
alleged to have forcibly extorted money 
at the point of knife as a result of which 
various shop keepers ran helter-skelter. 
The petitioner further wrongfully res- 
trained one of the shop keepers. In these 
circumstances we are satisfied that the 
grounds mentioned in the order of deten- 
tion. are clear and specific and do not suf- 
fer from any legal infirmity. 


3. Coming now to the main argu- 
ment advanced before us, namely, that 
the delay in the arrest of the petitioner 
has not been satisfactorily explained, our 
attention has been drawn by the counsel 
for the State to paragraph 17 of the aff- 
davit filed by the District Magistrate, 
Howrah, which runs thus: 


“The statements made in paragraphs 
23 and 24 of the Writ Petition are mat- 
ters of record and are substantially cor- 
rect, I however say that there has not 
been any undue delay in actual detention 
of the detenu-petitioner, I further say 
that the detenu-petitioner was detained 
after he was discharged from the said 
Criminal Proceedings on November 24, 
1973, on the prayer of the Investigating 
Officer and was released from the Jail 
Custody,” 
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The statement in the affidavit clearly 
shows that the petitioner was detained on 
the basis of some criminal proceedings in- 
stituted against him and was discharged 
on November 24, 1973, on a concession 
made by the Investigating Officer and was 
thereafter released from jail custody. 
This, therefore, satisfactorily explains the 
delay in arresting the petitioner on No- 
vember 24, 1973, even though the order 
of detention was passed on October 23, 
1973. The explanation given by the State 
appears to us to be satisfactory and con- 
vincing and we are unable to agree with 
the learned counsel for the petitioner 
that there was no urgency in the matter 
or that the delay in the arrest of the peti- 
tioner has not been properly explained. 
4. The result is that the petition 
fails and is accordingly dismissed, The 
rule is discharged. 
Rule discharged. 


AIR 1975 SUPREME COURT 1103 
(From: AIR 1973 Raj 7) 


V. R. KRISHNA IYER AND 
N. L. UNTWALIA, JJ. 


Dhanraj, Appellant y. Smt. Surai Bai, 
Respondent. 

Civil Appeal No. 476 of 1973. 
3-4-1975. 

(A) Hindu Adoptions and Mainten- 
ance Act (1956), Ss. 9, 5 (1) and 6 (ii) — 
Capacity to give in adoption — Step- 
mother giving her step-son in adoption — 
Validity of. (Hindu Law — Adoption). 

Under the old Hindu Law a step- 
mother could not give her step-son in 
adoption. This position in law is not 
changed even after the coming into force 
of the Hindu Adoptions and Maintenance 
Act, 1956. The term ‘mother’ in S. 9 read 
as a whole means the ‘natural mother’ 
and not the step-mother. The explana- 
tion {i) to Section 9. which savs that the 
term ‘mother’ does not include ‘adoptive 
mother’ cannot by implication mean that 
the term ‘mother’ includes step-mother. 
Hence, the adoption of a step-son given in 
adoption by the step-mother who has no 
capacity to do so is invalid bv virtue of 
S. 5 (i) read with S. 6 (ii) (Para 7) 


(B) Hindu Adoptions and Mainten- 
ance Act (1956), Ss. 10 and 11 (vi) — Ad- 
option of an adult orphan — Not permis- 
sible under Act except in case of custom, 

The contention that the condition of 
giving in adoption mentioned in Sy I1 (vi) 
is applicable only to a minor child and 
not to an adult is of no substance. Under 
Seciion 10 a person is not capable of be- 
ing taken in adoption if he or she has 
completed the age of 15 vears and that is 
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the reason that the word “child” has been 
used in Sections 9 and 11. The use of the 
word “person” in Section 6 (ili) and at 
the commencement of Section 10 is not 
for the purpose of bringing about any 
difference in law in regard to the giving 
of the child. If the custom permits a 
person of the age of 15 vears or more to 
be taken in adoption then even such per- 
son would be the child of the father or 
the mother. Child would not necessarily 
mean in that context a minor child. If 
the child is a minor. in absence of the 
father or the mother, a guardian appoint- 
ed by the will of the child’s father or 
mother and a guardian appointed or de- 
clared by a Court, would be competent to 
pive the child in adoption. But in case 
of a major in absence of the father or 
the mother, nobody will be competent to 
give. him in adoption because no such 
provision has been made in the Act to 
meet such a contingency. The scheme of 
the Act was not to make a child of 15 
years of age or above fit to be taken in 
adoption. Exception was made in favour 
ef a custom to the contrary. (Para 8) 


Held that in the present case the ad- 
option of a bov of 21 vears whose natural 
father and mother were dead was invalid 
although the boy was viven in adoption 
by his step-mother and a registered deed 
of adoption was executed. AIR 1973 Raj 
7, Affirmed, (Paras 2. 10) 


(C) Constitution of India, Art. 133 — 
New point of law — Cannot þe allowed 
to be raised for first.time in appeal with- 
out any foundation of facts in pleadings 
to support it, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1958 Bom 79 = 59 Bom LR 1178 9 
AIR 1947 Nag 143 = 1947 Nag LJ 133 4 
AIR 1921 Bom 147 (1) = 22 Bom LR 1195 


9 
(1893) ILR 16 Mad 384 = 3 Mad LJ 80 4 

Mr. S, M. Jain, Advocate. for Appel- 
lant; Mr. L. M. Singhvi, Sr. Advocate. 
(Mrs. Urmila Sarur and M/s. A, Gupta 
and J, K, Jain, Advocates with him). for 
Respondent. 

i Judgment of the Court was delivered’ 
y: 

UNTWALIA, J.:— In this appeal 
filed by certificate of the Rajasthan High 
Court we are concerned with the auestion 
of the legality and validity of the adop- 
tion of the appellant by the husband of 
the respondent. Amichand, respondent’s 
husband, adopted the appellant with the 
consent of the respondent on the 18th 
November, 1959 and executed a regis- 
tered deed evidencing the fact of adop- 
tion. The appellant at that time was 21 
years of age. Both his natural father and 
mother were dead. He had a sten-mother 
Bhuri Bai with whom the appellant was 
residing at the time of the impugned ad- 
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option. The appellant was given in ad- 
option by his step-mother. Subsequent- 
ly the respondent’s husband and the res- 
pondent filed a suit in the year 1963 
against the appellant impeaching his ad- 
option on various srounds and for a de- 
claration that the adoption was illegal and 
invalid. The appellant contested the suit 
and, inter alia, pleaded a custom applic- 
able to the parties according to which a 
person being of the age of 15 years or 
more could be taken in adoption. The 
custom was pleaded in view of the provi- 
Sion of the law contained in clause (iv) 
of Section 10 of the Hindu Adoptions and 
Maintenance Act, 1956 — hereinafter re- 
ferred to as the Act. The appellant aiso 
Stated in his written statement that under 
the Act the step-mother was competent 
to give him in adoption. 


2. Several issues were framed in- 
cluding an issue regarding the custom as 
pleaded. Issue No. 1-A by agreement of 
the parties without the adducing of any 
evidence was tried as a preliminary issue 
by the trial Court. The said issue runs 
as follows: : 

“whether the adoption of Dhanrai is 

invalid on the ground that he has been 
given in adoption by his step-mother 
Mst. Bhuri Bai.” 
The trial Court decided the issue in fav- 
our of the plaintiffs and against the de- 
fendant. The latter filed a first appeal 
in the High Court. During the pendency 
of the appeal, plaintiff No. 1 died. The 
only respondent left was his widow. The 
High Court has held that the step-mother 
was not competent to give the appellant 
in adoption and maintained the dismissal 
of the suit on that preliminary issue. 
Hence this appeal. 


eae ae The only point, therefore. which 
falls for determination in this appeal is 
whether the step-mother was competent 
to give the appellant in adoption. If not. 
whether the adoption, is void? 


4, In Mayne on Hindu Law and 
Usage, eleventh addition is found a pass- 
age at page 226 to say— 


“No other relation but the father or 
mother can give away a boy. For in- 
stance, step-mother cannot Sive away her 
step-son, a brother cannot give away his 
brother. Nor can the paternal grand- 
father, or any other person. Nor is a 
woman competent to give in adoption her 
illegitimate son born of adulterous inter- 
course. It is well settled that the parents 
cannot delegate their authority to an- 
other person. for instance. a son. So as to 
enable him, after their death, to give away 
his brother in adoption, for the act when 
done must have parental sanction. And, 
therefore, even an adult orphan cannot 
be adopted. because he can neither give 
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himself away. mor be given by anyone 
with authority to do so.” 

In Papamma v. V. Appa Row. (1893) ILR 
16 Mad 384, Muttusami Awvyar and 
Best, JJ. have held that under the Hindu 
Law the step-mother could not give her 
step-son in adoption. An identical view 
has been expressed in the case of Hari- 
nae v. Ajabrao Ramjiji, AIR 1947 Nag 


5. The question for consideration 

is whether the law that a step-mother 

could not give a step-son in adoption is 

Guanued after coming into force of the 
ct. 


8, Section 4 (1) of the Act pro- 
vides: 

“Save as otherwise expressly provid- 
ed in this Act. — 

(a) any text. rule or interpretation 
of Hindu law or any custom or usage as 
part of that law in force immediately be- 
fore the commencement of this Act shall 
cease to have effect with respect to any 
matter for which provision is made in 
this Act”, 

7. Section 5(1) says: 

“No adoption shall be made after the - 
commencement of this Act bv or to a 
Hindu except in accordance with the pro- 
visions contained in this Chapter. and any 
adoption made in contravention of the 
Said provisions shall be void.” 

No adoption shall be valid as mentioned 
in Section 6 unless— 

(ii) the person giving in adoption 
has the capacity to do so:” 

Other conditions for a valid adoption 
under the Act are stated in Section 11 
which provides: 

‘In every adoption, the following 
conditions must be complied with :— 


(vi) the child to be adopted 
must be actually given and taken 
in adoption by the parents or 


guardian concerned or under their autho- 
rity with intent to transfer the child 
from the family of its birth or in the 
case of an abandoned child or a child 
whose parentage is not known, from the 
place or family where it has been brought 
up to the family of its adoption:” 

The physical act of giving and receiving 
was absolutely necessary to the validity of 
an adoption under the Hindu Law as it 
existed before coming into force of the 
Act: vide para. 489 at page 554 of Mulla’s 
Hindu Law, Fourteenth Edition. Identi- 
cal is the position under the Act. Nor is 
it different as to the incapacity of the 
step-mother to give her step-son in adop- 
tion. Section 9 of the Act enumerates 
the persons capable of giving in adop- 
tion. Swh-section (1) says: 


“No person except the father or 
mother or the guardian of a child shall 
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have the capacity to give the child in 
adoption.” 

The departure in the law is that under 
the Act even the guardian of a child has 
the capacity to give him or her in adop- 
tion. But the step-mother as such thas 
not. The father or mother mentioned in 
sub-section (1) must necessarily mean the 
natural father and the natural mother. 
Explanation (i) appended to Section 9 was 
pressed into service to sav that the step- 
mother is included in the term’ “mother” 
because the said explanation savs “the 
expressions “father” and “mother” do not 
include an adoptive father and an adop- 
tive mother.” 
appellant submitted that step-mother has 
not been excluded from the expression 
“mother” and only an adoptive mother 
has been so excluded. By necessary im- 
plications. therefore, it was submitted 
that it ought to be held that the word 
“mother” in sub-section (1) includes a 
step-mother. We have no difficulty in 
rejecting this argument. Reading Sec- 
tion 9 as a whole and specially in the con- 
text of sub-sections (2). (3) and (4) it Is 
clear that the term “mother” means the 
natural mother and not the step-mother. 
A step-mother for many purposes such 
as inheritance ete. is distinct and diffe- 
rent from mother; while, generally speak- 
ing, an adoptive mother takes the place 
of mother to all intents and purposes. 
The necessity of the explanation. there- 
fore, arose to exclude the adoptive mother 
from the expression mother so that an 
adoptive mother may not be competent 
to sive the adopted son in adoption to 
somebody else. 


g. Learned counsel for the appel- 
lant then submitted that in case of an 
adult orphan. as the appellant was at the 
time of adoption, no consent was neces- 
Sary of any person except the adoptee 
himself. No body could be available to 
give him in adoption. The use of the 
word “child” in clause (vi) of Section 11 
and in Section 9(1) read in contra-dis- 
tinction of the use of word “person” in 
clause (ili) of Section 6 would make it 
clear. counsel submitted, that the condi- 
tion of giving in adoption is applicable 
only to a minor child and not to an adult. 
We see no substance in this argument. 
Under the law as engrafted in Section 10 
of the Act, a person is not capable of be- 
ing taken in adoption if he or she has 
completed the age of 15 vears and that 
is the reason that the word “child” has 
been used in Sections 9 and 11. The use 
of the word “person” in Section 6 (iii) and 
at the commencement of Section 10 is 
not for the purpose of bringing about anv 
difference in law in regard to the ygiving 
of the child. If the custom permits a 
person of the age of 15 vears or more 
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to be taken in adoption then even such 
person would be the child. of the father 
or the mother. ‘Child’ would not neces- 
sarily mean in that context a minor child. 
if the child is a minor, in absence of the 
father or the mother, a guardian appoint- 
ed by the will of the child’s father or 
mother and a guardian appointed or de- 
clared by a Court. would be competent 
to give the child in adoption. But ‘in 
case of a maior in absence of the father 
or the mother, No body will be compe- 
tent to give him in adoption hecause no 
Such provision has been made in the Act 
to meet such a contingency. The scheme 
of the Act was not to make a child of 
15 vears of age or above fit to be taken 
in adoption. Exception was made in fav- 
our of a custom to the contrary. 


9, Learned counsel for the appel- 
lant then attempted to argue on the basis 
of the decisions of the Bombay High Court 
in the cases of Motilal Mansukhram v. 
Maneklal Dayabhai, AIR 1921 Bom 147 
(1) and Pralhad Sheonarayan Chokhani v. 
Damodhar Rankaran Vaishnao, AIR 1958 
Bom 79, that even under the old Hindu 
Law the adoption of an orphan was not 
valid except by custom: but if the cus- 
tom. permitted it, and in the case of Por- 
wal Jains it did permit, then an orphan 
who was not minor could vo in adoption 
by his own consent without the consent 
of and the giving by anybody else, We 
think that it would be a ticklish and de- 
batable question to decide whether the 
second part of clause (a) of Section 4 
would save such a custom from the over- 
riding effects of Sections 6. 9 and 11. But 
it will be a futile exercise here to embark 
upon the decision of this point as in our 
judgment it does not arise at all in this 
case. In paragraph 4 of the written state- 
ment the only custom pleaded was that a 
person more than 15 vears old could be 
taken in adoption. Nothing was pleaded 
to sav that there was a custom of giving 
an orphan in adoption or that a person 
above the age of 15 years could £o in 
adoption without the physical act of giv- 
ing by anybody. on his own and with his 
consent only. On the other hand the 
pleading in sub-paras. (1) and (3) of para- 
graph 4 of the written statement was that 
under the Act the step-mother was com- 
petent to give the defendant in adoption 
and that she did give him in adoption. It 
was not open to the appellant, therefore. 
to take this new point of law for the first 
time in this Court without the foundation 
of facts to found it upon. 


10. For the reasons stated above, 
we dismiss the appeal. No costs. 
Appeal dismissed. 
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V. R. KRISHNA IYER, R. S. SARKARIA 
AND A. C. GUPTA, JJ. 


The Commr. of Sales Tax. U. P.. An- 
pellant v. M/s. Mangal Sen Shyam Lal, 
Respondent. M/s. Bhagwan Labsing. In- 
tervener, 


Civil Appeal No. 1861 of 1970, 
2-4-1975. 

(A) U.P. Sales Tax Act (15 of 1948), 
S. 10 (3-3) — Revision against original 
assessment order by Department — Limi- 
tation — Starting point — Date of ser- 
vice of the order is the terminus a quo for 
limitation and not the date cf the order 
— “Service”, interpretation. 1970 All LJ 
381, Reversed, ( (i) Words and Phrases — 
“Service” (of order), interpretation; (ii) 
U. P. Sales Tax. Rules, R. 70 (1)). 


Where the Department (Commis- 
sioner, Sales Tax) prefers a revision 
against the original assessment order, the 
date of service of the order complained 
of, on the revision applicant, is the start- 
ing point of limitation within the con- 
templation of Section 10(3-B) of the Act. 
and not the date of assessment order. 
Since the revision application in the in- 
stant case was filed by the Commissioner 
within’ one year of the communication of 
the assessment order to him. it was with- 
in time. 1970 All LJ 381. Reversed. 

(Para 25) 


“Service” of an order of assessment 
in the context of the scheme of the Act 
and the Rules means something subse- 
quent and distinct from the mere making 
of the order of assessment. It implies 
formal communication of the order after 
it has been passed on termination of the 
proceedings. so that the party to whom 
it is communicated, may. if aggrieved, 
seek redress in a higher forum in the 
manner prescribed by law. (Para 17) 


True that the Act and the Rules do 
not make any provision for service of an 
assessment order passed bv the Sales Tax 
Officer against a dealer on the Commis- 
sioner, At the.same time there js nothing 
in these statutory provisions, which in- 
hibits the service of such an order on the 
Commissioner, Rather. the necessity of 
serving such an order of assessment on 
the Commissioner to enable him. if neces- 
sarv. to file a revision-application. is im- 
plicit in the language of Section 10 (3-B). 
Indeed. regular and prompt communica- 
tion of such orders to the Commissioner, 
is a must for a proper and fair working 
of the provision. (Para 19) 


It is not proper to interpret Section 10 
(3-B) of the Act on the analogy of Sec- 
tions 263 (2) and 264 (2) of the Income-tax 
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Act,. 1961 which are not in pari materia 
with the sub-section in question. 


n {Para 16) 
(Necessity of amending the statute to 
make its intent clear, stressed), 


(B) Interpretation of Statutes — Duty 
of Court — Importance of maxim “ut res 
magis valeat quam pereat” —~ Intent of 
legislature ambiguous —- Aids to inter- 
pretation not helpful — It is a case for 
Legislature to amend statute to make in- 
tent clear. (Maxims — Ut res magis 
valeat quam pereat). 


A statute is supposed to be an au- 
thentic repository of the legislative will 
and the function of a Court is to inter- 
pret it “according to the intent of them 
that made it”. From that function the 
Court is not to resile. It has to abide by 
the maxim ut res magis valeat quam 
pereat, lest the intention of the legisla- 
ture may go in vain or be left to evapo- 
rate into thin air. Where that intent is 
clearly expressed in the language of the 
Act, there is little difficulty in giving 
effect to it. But where such intent is 
covert and couched in language which is 
imperfect, imprecise and deficient or is 
ambiguous or enigmatic and external 
aids to interpretation are few, scanty and 
indeterminate, the Court may, despite ap- 
plication of all its experience, ingenuity 
and ratiocination. find itself in a position 
no better than that of a person solving a 
cross-word puzzle with a few given hints 
and hunches. In such a situation a mere 
reference to the High Court ef a aues- 
tion for opinion mav not afford an ade- 
quate solution. Only legislative amend- 
ment may furnish an efficacious and 
speedy remedy. (Para 27) 


Mr. S. C. Manchanda. Sr. Advocate. 
(Mr. O. P. Rana Advocate with him). for 
Appellant: Mr. Hardayal Hardy. Sr. Ad- 
vocate (M/s. K. B. Rohtagi, M. K. Garg. 
and E. C. Agarwala Advocates with him), 
for Respondent; Mr. Hardayal Hardy Sr. 
Advocate (M/s. K. B. Rohtagi and Ram 
Lal, Advocates with him), for Intervener. 
i Judgment of the Court was delivered 

y 


SARKARIA, J.:— This appeal by 
special leave js directed against the juds- 
ment of the Allahabad High Court an- 
Swering against the Department. the fol- 
lowing question referred to it under Sec- 
tion 11 of the U. P. Sales Tax Act, 1948: 


“Whether under the circumstances 
of the case. starting point of limitation 
for the Department to prefer a revision 
against the original assessment order 
would start from the date of assessment 
order or would start according to the 
discretion of the assessing officer or the 
Department from the time the assessing 
officer wishes to apprise the Department 
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about the passing of the assessment as in 
this case,” 


2. The respondent-assessee is a 
dealer carrying on business at Beriyagani 
Shahjahanpur. On 26-7-1958, the Sales 
Tax Officer passed an order assessing him 
for the vear 1957-58. Subsequently, the 
Sales Tax Officer felt that by oversight a 
mistake had crept in the order of assess- 
ment made by him. Consequently, in 
January 1960. he wrote a letter to P. A. 
to the Commissioner, Sales Tax seeking 
guidance as to how he should proceed: in 
the matter to rectify the omission. The 
Commissioner treated that intimation re- 
ceiyed on 27-1-1960 as service on him. 
Thereafter on 11-4-1960. the Commis- 
sioner filed a revision application under 
Section 10 of the Act before the Judge 
(Revisions). 


3. When this revision came up for 
arguments before the revisional autho- 
Tity, the assessee urged that the revision 
was time-barred inasmuch as it had been 
filed more than 18 months after the date 
of the assessment order. The assessee’s 
contention was that the starting point for 
limitation was the date of the assessment 
order. As against this. the Department 
maintained that the terminus a auo for 
limitation was 27-1-1960. on which date 
the Personal Assistant to the Commis- 
sioner had received the intimation of the 
assessment order, and consequently. the 
Tevision having been filed within one 
year of that date, was fullv within time. 
The Judge (Revisions) accepted the con- 
tention of the assessee and dismissed the 
revision as barred by limitation. 


å. At the instance of the Commis- 
sioner, the Judge (Revisions) referred 
the question under Section 11 of the Act 
to the High Court for opinion. The re- 
ference, in the first instance. was heard 
by a Division Bench consisting of Jag- 
dish Sahai and M. H. Beg JJ. Jagdish 
Sahai J. was of the view that the 
Starting point of limitation in the case 
of a revision application filed by the 
Commissioner would be the date on which 
the assessment order was passed by the 
Sales-tax Officer because the law creates 
a presumption that the Commissioner 
‘would be deemed to have been served on 
that date. 


5. Beg J. struck the discordant 
note: 

“My answer to thé first part of the 
question, as framed, is in the negative. 
I am of opinion that the period of limi- 
tation for the Commissioner to prefer a 
revision application under Section 10 (3) 
(i) of the Act will not start from the 
date of the assessment order. I would 
answer the second part of the question 
also in the negative by saving that the 
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period of limitation would not commence 
to run from any date lying within the 
discretion or depending upon the wishes 
of the assessing officer. It would com- 
mence, in accordance with Section 10 
(3-B). from the actual date on which the 
Commissioner has been duly apprised of 
the contents of the assessment order in 
a mode which may be deemed to be 
“service” upon him. The mere passing 
of an assessment order cannot, in my 
opinion, be possibly deemed to be “ser- 
vice” automatically upon the Commis- 
sioner, In the case before us the Com- 
missioner applied within the prescribed 
period after the communication of the 
contents of the assessment order to him 
which was sufficient “service.” ” 


6. On account of this difference 
of opinion, the case was referred to Ver- 
ma J. who agreed with Jagdish Sahai J. 
and answered the question against the 
Department, Hence this appeal. 


7. Before 1954, no limitation for 
filing an application for revision was 
provided in the Act or in the rules fram- 
ed thereunder. Such a provision was 
first made by the U. P. Act VIII of 1954. 
This amending Act added sub-sections 
(3-A) and (3-B) in Section 10 of the prin- 
cipal Act of 1948. Section 10. after this 
amendment, reads as follows: 


“I0. Power of Revision. (1) The 
State Government shall appoint as Re- 
vising Authority a person qualified under 
clause (2) of Article 217 of the Constitu- 
non for appointment as Judge of a High 

ourt. 


(2) The appellate authority appoint- 
ed under Section 9 shall be under the 


superintendence and control of the 
Revising Authority. 
(3) G) The Revising Authority (or 


an Additional Revising Authority) may. 
for the purposes of satisfying itself as to 
the legality or propriety of anv order 
made by anv appellate or assessing autho- 
rity under this Act, in its discretion, 
call for and examine, either on its own 
motion or on the application of the Com- 
missioner of Sales Tax or the persons 
aggrieved, the record of such order as it 
thinks fit: 

Provided that no such application 
shall be entertained in any case where 
an appeal lay against the order. but was 
not preferred: 


(Provided further that an applica- 
tion for stay of realisation of any 
amount of tax, fee or penalty. shal] not 
be entertained by the Revising Authority 
or by any Additional Revising Authority. 
unless an appeal or revision from the 
order of the assessing authority or the 
appellate authority. as the case may be 
is pending before proper authority: 
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Provided also that whenever reali- 
sation of anv amount of tax, fee or 
penalty is stayed by the Revising Autho- 
rity, or by any Additional Revising 
Authority, the applicant shal] be reauir- 
ed to furnish security to the satisfaction 
of the assessing authority concerned with- 
in such period as may be specified; by 
it). 

(ii) The State Government may ap- 
point (such number of Additional Revis- 
ing Authorities, as it may deem neces- 
sary. out of persons qualified for appoint- 
ment as Revising Authority), The Addi- 
tional Revising Authority shall exercise 
Such powers of the Revising Authority 
as may be prescribed or assigned to him 
by the State Government either general- 
ly in any area or in respect of anv class 
of cases, 

.(8-A) A copy of the order passed 
under sub-section (3) shall be served upon 
the applicant. 

(3-B) The application under sub- 
section (3) shall be made within one vear 
from the date of service of the order 
complained of but the Revising Authority 
may on proof of sufficient cause enter- 
tain an application within a further pe- 
riod of six months. 


(4) The Revising Authority shall not 
Pass any order under sub-section (3) ad- 
versely affecting any person unless an 
opportunity has been given to such per- 
son to be heard. 


(5) If the amount of tax assessed, 
fee levied or penalty imposed is reduced 
by the Revising Authority under sub- 
section (3) it shall order the excess 
amount of tax (fee or penalty) if al- 
ready realised to be refunded.” 


8. Answer to the question refer- 
red hinges upon a correct interpretation 
of sub-section (3-B). 


9. From the imprecise and un- 
happy language of this provision, four 
different constructions can possibly be 
suggested, and indeed have been suggest- 
ed at one stage or the other. First. that 
sub-section (3-B) does not at all take in 
a revision application by the Commis- 
sioner, Second, even if it does so. it 
does not provide any starting point of 
limitation in the case of a revision filed 
by the Commissioner, Third, that the 
starting point of limitation for a revision 
application whether filed by the dealer or 
the Commissioner, is the date on which 
the order of assessment is served on the 
dealer. Fourth, the starting point of 
limitation is the date of service of the 


order on the revision applicant, be he- 


the Commissioner or the dealer. 


10. The first is manifestly unten- 
able. Sub-section (3-B) starts with an 
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express reference to “the application 
under sub-section (3)”. Sub-section (3), 
in terms, provides that the revision-ap- 
plication may be made either by the dea- 
ler or by the Commissioner. The Com- 
missioner’s right under sub-section (3) 
to move the Revising Authority by an 
application is distinct and independent of 
the one conferred on the dealer, although 
the latter has under Sec. 9, an additional 
Tight of appeal against the assessment 
order, which must be exhausted before 
he can invoke the revisional jurisdiction 
under this section. Thus. in the con- 
text, sub-section (3-B) comprehends both 
categories of revision-applicants, namely, 
the Commissioner as well as the dealer, 


11. Mr, Manchanda, the learned 
Counsel for the appellant canvasses, in 


the first place, for the second construc- 
tion, and, in the alternative for the 


fourth, with the elucidation that the 
mere making of an order of assessment 
by the Sales-tax Officer does not — con- 
trary to the reasoning of the High Court 


‘= amount to automatic ‘service’ of that 


order on the Commissioner, 


12. Mr. Hardayal Hardy. the learn- 
ed counsel for the caveators, does not 
Support the interpretation adopted by 
the High Court. He maintains that the 
third construction. is the correct one. The 
starting point of limitation fot a revi- 
Sion application. according to the Coun- 
sel, even if it be filed by the Commis- 
Sioner, is the date of ‘service’ of the order 
on the assessee. Mr. Hardy does not 
dispute the correctness of the proposi- 
tion propounded by Mr. Manchanda that 
the very act of passing an assessment 
order by the Sales-tax Officer does not 
amount to its ‘service’ upon the Commis- 
sioner or his representative. Learned 
Counsel, however, points out that there 
is no provision in respect of ‘service’ of 
an order of assessment made against a 
dealer by the Sales-tax Officer, on the 
Commissioner, while elaborate provisions 
for service of such an order on the dealer 
exist in the Act and the rules framed 
thereunder., Viewed against this back- 
ground, proceeds the argument. limita- 
tion would start running from the date 
of service of the order of assessment on 
the dealer, even against the Commis- 
sioner, irrespective of whether the latter 
was or was not aware of the order. 
contends the counsel. þe- 
cause once limitation begins to run. then, 
on the principle of Section 9, Limitation 
Act, unawareness of the order on the 
Fig of the Commissioner. will not stop 
it, 


13. Once it is conceded that sub- 
section (3-B) encompasses all revision- 
applications, whether made bv the asses- 
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see or by the Commissioner, then it neces- 
sarily follows that the period and the 
starting point of limitation provided 
therein, govern, without exception, all 
such aprlications, Contention in favour 
of the second construction thus suffers 
from an inherent infirmity and self-con- 
A PHON: It must, therefore, be reject- 
ed. 


14. We are now left to choose be- 
wen the third and the fourth construc- 
ions, ; 


15. The only starting point of 
limitation mentioned in Section 10 (3-B) 
is “the date of service of the order com- 
plained of.” Now. what is meant by 
‘service’? And on whom is it contem- 
plated? The sub-section is . either ob- 
scure or silent on these points. The 
learned Judges of the High Court have 
tried to clear this obscurity by referring 


_ to the scheme of the Act and the Rules. 


They have also referred to somewhat 
Similar provisions of the Income-tax 
Act, and imported them by analogy into 
the sub-section in question so as to reach 
the conclusion that in the case of a revi- 
sion application by the Commissioner, 
the starting point of limitation is the 
date on which the assessment order is 
made by the Sales-tax Officer. If we 
may say so with respect. in accepting 
that corstruction, the High Court hag. as 
it were, by judicial legislation introduc- 
ed in sub-section (3-B) a different start- 
ing point of limitation in case of a revi- 
sion filed by the Commissioner. 


16. In our opinion, it ts not pro~ 
per to interpret Section 10 (3-B) of the 
Act on the analogy of Sections 263 (2) 
and 264 (2) of the Income-tax Act, 1961 
which are not in pari materia with the 
sub-section in question. 


17. It is safe and sufficient for our 
purpose to adhere to the scheme and lan- 
guage of the Act and the Rules. ‘Ser- 
vice’ of an order of assessment in the 
context of the scheme of the Act and the 
Rules means something subsequent and 
distinct from the mere making of the 
order of assessment, It implies for- 
ma] communication of the order after it 
has been passed on termination of the 
proceedings, so that the party to whom it 
is communicated. may. if aggrieved. seek 
redress in a higher forum in the man- 
ner prescribed by law. That this should 
be the sense of the term ‘service’ in sub- 
section (3-B) will be clear from a refer- 
ence to Rule 70 (1) which provides: 


“70 (1). A conv of every order of the 
Assistant Commissioner (Judicial) under 
sub-section (3) of Section 9 or of the 
Judge (Revisions) under sub-section (3) 
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of Section 10 shall be delivered or sent 
post to the person affected by the 
order, and to the Commissioner,” 


18. It is true that the Rule does 
not, in terms, apply to an original assess- 
ment order passed by the Sales-tax Off- 
cer, but that does not detract from its 
value as illustrative of the proposition 
that the mere passing of an order (in ap- 
peal or revision) does not operate as ser- 
vice or communication of its contents to 
the Commissioner. It is to be noted 
that an order passed under Section 9 (3) 
by the Assistant Commissioner {Judi- 
cial) in appeal, is revisable on an appli- 
cation filed by the Commissioner under 
sub-section (3) and limitation for such 


an application also is governed by sub- 


section (3-B) of Section 10. The starting 
point of limitation for a revision-applica- 
tion whether filed against an appellate 
order or an original order of assessment, 
being the same, viz., service of the order 
sought to be revised. the connotation of 
eae ‘service’ must also remain cons- 
ant. 


19. True that the Act and the 
Rules do not make any provision for ser- 
vice of an assessment order passed by the 
Sales-tax Officer against a dealer on the 
Commissioner. At the same time there is 
nothing jin these statutory ‘provisions, 
which inhibits the service of such an order 
on the Commissioner. Rather, the neces- 
sity of serving such an order of assess~ 
ment on the Commissioner to enable him, 
if necessary, to file a revision-applica-~ 
tion, is implicit in the language of Sec- 
tion 10 (3-B), Indeed. regular and 
prompt communication of such orders to 
the Commissioner, is a must for a pro- 
per and fair working of ‘the provision. 


20. We are not persuaded to ac- 
cept Mr. Hardy’s contention that the 
phrase “the date of service of the order 
complained of? does not include service 
on the Commissioner. This phrase has . 
to be read as a whole consistently with 
the scheme of the Act and the Rules 
(particularly Rule 70 (1)) with due em- 
phasis on the key words “complained 
of”, Thus construed. the phrase can legi- 
timately be expanded as “the date of ser- 
vice on the revision-applicant, of the 
order complained of”. ‘This is the only 
interpretation which, in our opinion com~ 
ports best with the scheme and language 
of the statute and the maintenance of 
parity between the assessee and the De- 
partment in the matter of limitation 
which was intended to be secured bv the 
amendment of 1954. - 


21. The alternative interpreta- 
tions — one suggested by Mr. Hardy. and 
the other devised by the High Court — 
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appear to be repugnant to the scheme and 
object of the statute: they envisage a 
varying and uneven construction of the 
Scope, meaning and effect of the word 
“service”. applying it differently toe dif- 
ferent applicants though similarly situat- 

The very nature of the right to file 
a revision, under Section 10 imports, as a 


necessary condition. service or communi- 


cation of the contents of the order com- 


plained of. In a sense, this remedial 
right cannot be said to accrue until the 
party concerned on being served, be- 
comes aware of the cause of grievance 
and consequent necessity of redress. The 
interpretation expounded by Mr. Hardy 
‘seems to be lop-sided and anomalous. It 
unfairly reserves the “service” exclusive- 
ly for the dealer, keeping the Commis- 
sioner out in complete darkness without 
due chance of knowing whether an order 
of assessment passed by the Sales-tax Of- 
ficer is injurious to public revenue or 
not. The construction put by the High 
Court is too fictional and innovative. Nor 
doeg it keep the Commissioner and the 
assessee in pari passu. Drawing more by 
analogy from Sections 263 and 264 of the 
Income-tax Act, 1961 and less from the 
statute under consideration, it is. at best, 
a conception of law as it- ought to be, 


rather than of what it actually is. 


22. We are conscious that the 
law contained in S. 10 (3-B). as exposed 
by us, is not perfect, It is susceptible to 
abuse. Indeed. it was such an apprehen- 
Sion that seems to have persuaded the 
learned Judges of the High Court. too 
far away from the language of the sta- 
tute, into the realm of speculation and in- 
duced them. as it were, to substitute — 
so far as the Commissionér was concern- 
ed — “the date of the order” for “the 
date of service of the order” provided by 


the Legislature. Said Varma J: 


“If a different view were to be taken 
then it would be open to the Sales-~tax 
Officer not to serve a copy of the assess- 
ment order on the Commissioner for ten 
or twenty years. It is preposterous to 
imagine that the period of limitation 
would remain in abeyance until the 
Sales-tax Officer chooses to serve, for- 
mally, a copy of the assessment order on 
the Commissioner.” 


23. These are strong words and 
the apprehension expressed therein is 
not altogether baseless. But the appre- 
hension does not stem from any inherent 
defect in the legislature’s choice of “ser- 
vice” ag the terminus a auo for limita- 
tion. It arises out of the omission to 
make any provision in the Act and the 
Rules requiring the Sales tax Officer to 
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send forthwith a copy of every assess- 
ment order to the Commissioner, also. 
Supplying of that omission is a matter 
for the legislature and not for the Court. 


24, Be that as it may. the court 
cannot scan the wisdom of the legisla- 
ture in prescribing ‘the date of service’ 
as the starting point of limitation. Nor 
can: the court refuse to give effect to it 
or substitute for it anv other terminus 
which it thinks to be more reasonable. 
merely because there is an apprehension 
of its abuse. 


25. In the light of the above dis- 
cussion, we are of the opinion that the 
date of service of the order complained 
of, on the revision-applicant, is the start- 
ing point of limitation within the con- 
templation of Section 10 (3-B) of the Act. 
Accordingly, we allow the appeal. set 
aside the judgment of the High Court 
and answer the question referred in 
favour of the Revenue. Since the revi- 
Sion-application in the instant case. was 
filed: by the Commissioner within one 
year of the communication of the assess- 
ment order to him, it was within time. 
In the circumstances of the case, there 
will be no order as to costs. 


26. We part with this judgment 
with a note of regret but in the hone 
that something good may come out of it. 


27. A statute is supposed to be an 
authentic repository of the legislative 
will and the function of a court is to in- 
terpret it “according to the intent of 
them that made it”. From that function 
the court is not to resile. It has to 
abide by the maxim ut res magis 
valeat quam pereat, lest the inten- 
tion of the legislature may go in vain or 
be left to evaporate into thin air. Where 
that intent is clearly expressed in the 
language of the Act. there is little dif- 
ficulty in giving effect to it. But where 
such intent is covert and couched in lan- 
guage which is imperfect, imprecise and 
deficient, or is ambiguous or enigmatic 
and external aids to interpretation are 
few, scanty and indeterminate, the court 
may, despite application of all its experi- 
ence, ingenuity and ratiocination. find 
itself in a position no better than that of 
a person solving a cross-word puzzle with 
a few given hints and hunches. In such 
a situation a mere reference to the High 
Court of a question for opinion may not 
afford an adequate solution. Only legis- 
lative amendment mav furnish an effica- 
cious and speedy remedy. The present is 
a typical illustration of such a case, The 
difficulty in the interpretation of the un- 
happy language of this statute was felt 
In 1960 and even earlier. We are now 
in 1975. For fifteen long -vears. the 
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Department has been fighting this tardy. 
expensive and sterile litigation. Even 
after this long-drawn struggle culminat- 
ing in judicial finale, a doubt might per- 
sist as to whether the court hag succeed- 
ed in divining the true legislative intent. 
It is therefore desirable that the legisla- 
ture should amend the statute and make 
its intent clear. In any event to make 
the law workable, it should make a sta- 
tutory provision requiring the Sales-tax 
Officer to send forthwith a copy of every 
assessment order made by him tp the 
Commissioner for information. 


Appeal allowed. 
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Dattonpant Gopalvarao Devakate, Ap- 
pellant v. Vithalrao Marutirao, Respon- 
dent. 


Civil Appeal No. 1180 of 1974. D/- 
3-4-1975, 

(A) Mysore Rent Control Act (22 of 
1961), S. 50 — Powers of revision of 
High Court — Interference by Supreme 
Court, (Constitution of India, Art. 136). 


Though the power conferred on the 
High Court under Sec, 50 is not as nar- 
row as the revisional power of the High 
Court under Section 115 of the Code of 
Civil Procedure it is not wide enough to 
make the High Court a second court af 
first appeal. 


Where the findings of fact recorded 
by the Appellate Court were not found to 
be such’ by the High Court as to justify 
the exercise of its revisional power under 
Section 50: Held that there were no such 
pressing grounds which would justify the 
Supreme Court upsetting the views of the 
High Court confirming those of the lower 
Appellate Court. (Para 5) 


(B) Transfer of Property Act (1882), 
Ss. 106, 116 — Lease not for manufac- 
turing purpose -—— Lessee holding over — 
Tenancy commencing on 10th day of a 
month but notice requiring tenant to 
vacate on 8th day — Validity — Cc. R. 
1054 of 1973 decided by Karnataka High 
Court, Reversed. 


If the purpose of the lease was not a 
manufacturing one, then the holding over 


*(Civil Revn. Petn. No. 1054 of 1973, Di- 
29-3-1974—K arnataka.)} 
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under Section 116 created a month-to- 
month tenancy terminable by 15 days 
notice ending with the tenancy month 
given under Section 106, 
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The tenancy for one year having 
commenced from 9-4-1945, under Section 
110 in computing the period of one year 
the date of commencing i.e. the 9th -day 
of April, 1945 had to be excluded. The 
one year’s tenancy ended on the 9th 
April, 1946. By holding over, the tenancy 
from month-to-month started from 10th 
April, 1946 ending on the 9th day of the 
following month. The notice served on 


‘the tenant on 21-11-1968 purported to 


terminate the tenancy by the 8th Decem- 
ber, 1968 treating the month of tenancy 
as commencing from the 9th day of a 
month and ending on the 8th day of the 
month folowing. Held that the notice 
did not expire with the end of the month 
of the tenancy. The end of the month of 
the tenancy was the 9th day and not the 
8th day. Thus there was no valid and 
legal termination of the contractual ten- 
ancy. C. R. 1054 of 1973 decided by Kar- 
nataka High Court on 29-3-1974, Revers- 
ed. (Paras 6, 7, 8) 


(C) Transfer of Property Act (1882), 
S. 106 — Notice — Necessity. i 


The appellant was a contractual ten- 
ant who would have become a statutory 
tenant within the meaning of clause (r) of 
Section 2 of the Mysore Rent Control Act 
(22 of 1961) if he would have continued 
in possession after the termination of the 
tenancy in his favour. Otherwise not. 
Without termination of the contractual 
tenancy by a valid notice or other mode 
set out in Section 111, T. P. Act it was 
not open to the respondent landlord to 
treat the appellant as a statutory tenant 
and seek his eviction without service of 
a notice to quit. (Para 11) 


(D) Transfer of Property Act (1882), 
S. 111 — Tenancy determined by efflux 
of time — Notice to quit. 


No notice is necessary if a lease of 
immovable property determines under 
clause (a) of Section 111 by efflux of the 
time limited thereby. (Para 12) 
Paras 


Cases Referred: Chronological 


AIR 1964 SC 461 1963 Supp (2) SCR 
906 12 


AIR 1961 SC 1067 = (1961) 3 SCR 813 12 
AIR 1949 FC 124 = 1949 FCR 262 12 
AIR 1932 PC 279 = 59 Ind App 414 10 


Mr. V. S. Desai, Sr. Advocate (Mr. 
R. B. Datar, Advocate with him), for Ap- 
pellant; Mr, Y. S. Chitale, Sr. Advocate 


l 


~ 
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(M/s. P. C. Kapur and V. N. Ganpule, Ad- 
vocates with him); for Respondent, 


The Judgment of the Court was deli- 
vered by 


UNTWALIA, J.:— The defendant- 
appellant in this appeal by special leave 
was-a tenant of the suit premises situated 
in the town of Hubli when the plaintiffs- 
respondents purchased the property from 
the original owners by two sale deeds 
executed in August, 1968. The appellant 
thereafter became a tenant under the res- 
pondent, The latter gave notice purport- 
ing to terminate the former’s tenancy 
and thereafter filed an application under 
Section 21 (1) (a) and (h) of the Mysore 
Rent Control Act, 1961 — hereinafter re- 
ferred to as the Act, for his eviction from 
the suit premises consisting of two shops. 
The appellant resisted the application for 
eviction on several grounds. The trial 
Court dismissed it but on appeal by the 
landlord the District Judge allowed the 
application for eviction. The tenant filed 
an application in revision under Section 
50 of the Act in the Karnataka High 
Court. The High Court dismissed the re- 
vision application. Hence this appeal. 


2. The issue as to the appellant’s 
liability to be evicted on the ground 
mentioned in clause (a) of sub-section (1) 
of Section 21 of the Act was not pursued 
and eventually given up, The learned 
Additional Munsif who tried the applica- 
tion in the first instance held against the 
respondent on the question of the pre- 
mises being reasonably and bona fide re- 
quired by the landlord within the mean- 
ing of clause (h). He also held that hav- 
ing regard to all the circumstances of the 
case greater hardship would be caused 
by passing a decree for eviction than by 
refusing to pass it. In that view of the 
matter also as provided in sub-section (4) 
of Section 21, the trial Court refused to 
pass a decree. It further held that the 
lease was for a manufacturing purpose 
or at least the dominant purpose was a 
manufacturing one, it was an yearly lease 
and could not be terminated by less than 
6 months’ notice or in any view of the 
matter the notice given even treating the 
tenancy to be a monthly one was illegal 
and invalid. 


3. The learned District Judge in 
appeal has reversed all the findings of the 
trial Court. He has held that the land- 
lord required the premises reasonably 
and bona fide for occupation by himself 
and that no hardship would be caused to 
the tenant by passing a decree for evic- 
tion. He also held that the lease was not 
for a manufacturing purpose nor an year- 
ly one. The notice terminating the 
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monthly tenancy was good and valid. The 


i High Court in revision has affirmed the 


view of the Appellate Court on all -the 
controversial issues. 


4, Mr. V. S. Desai, learned coun- 
sel for the appellant urged three points 
in support of this appeal: ; 


(1) That the findings of the lower 
Appellate Court and the High Court in 
regard to the reasonable and bona fide 
requirement of the suit premises for 
ea ime by the landlord are vitiated 
in law. 


(2) The finding on the question of 
comparative hardship of the landlord and 
the tenant has been recorded by commit- 
ting errors of law. 


(3) That the notice terminating the 
tenancy was invalid because the lease 
was an yearly one being for a manufac- 
turing purpose and even if the tenancy 
be a monthly one, the notice was not in 
accordannce with law. 


Mr. Y. S. Chitaley controverted the sub- 
missions made on behalf of the appellant 
and added in the alternative that the 
appellant was a statutory tenant and 
hence no notice was required to be given 
before seeking a decree for eviction 
against him. 


5. The appellant had taken the | 
suit premises on rent for a period of one 
year from the respondent’s predecessors- 
in-interest by a written document Ext. 
P-12 dated 15-6-1945. The tenancy com- 
menced from 9-4-1945, ‘The respondent 
purchased the property in August, 1968 
and gave a notice on 19-11-1968 which 
was served on the appellant on 21-11- 
1968 terminating his tenancy and asking 
him to deliver possession by the 8th De- 
cember, 1968. We have been taken 
through the portions of the judgments of 
all the three courts below and the rele- 
vant pieces of documentary and oral evi- 
dence adduced by the parties. On the 
question of the respondent requiring the 
Suit premises reasonably and bona fide 
for his personal occupation as also on 
the point of comparative hardship two 
views were possible on the materials in 
the record of this case. A view in favour 
of the tenant was taken by ‘the trial 
Court but against him by the Appellate 
Court. The findings of fact recorded by 
the Appellate Court were not found to 
be such by the High Court as to justify 
the exercise of its revisional power under 
Section 50 of the Act. It is true that the 
power conferred on the High Court under 
Section 50 is not as narrow as the revi- 
sional power of the High Court under 
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Section 115 of the Code of Civil Proce- 
dure, But at the same time it is not wide 
enough to make the High Court a second 
court of first appeal. We do not think 
that there are such pressing grounds in 
this case which would justify our upset- 
ting the views of the High Court con- 
firming those of the lower Appellate 
Court. It is not necessary to discuss the 
first two points urged on behalf of the 
petitioner in any detail and we reject 
them on the short ground mentioned 
above. 
: 6. Coming to the question of 
notice we would like to state at the out- 
set that on the basis of the evidence in 
the case the Appellate Court took the 
view that the lease was not for a manu- 
facturing purpose. The lease was for one 
year which expired on 9-4-1946. The ten- 
ant held over under Section 116 of the 
Transfer of Property Act. Ext. P-12 did 
not mention the purpose of the lease. 
The learned District Judge was of the 
opinion that the appellant started manu- 
facturing Soda in a small portion of the 
demised premises after the lease for one 
year was taken. In any view of the mat- 
ter the dominant purpose of the lease 
was not a manufacturing one but was the 
sale of aerated water. The High Court 
has affirmed this finding in revision. We 

do not feel inclined to upset the findings 
‘ lof the two courts below in this regard. 
If the purpose of the lease was not a 
manufacturing one, then the holding over 
under Section 116 of the Transfer of Pro- 
perty Act created a month-to-month ten- 
ancy terminable by 15 days’ notice end- 
ing with the tenancy month given under 
Section 106 of the said Act, 


7. The appellant, however, must 
succeed on the last submission made on 
his behalf that even so, the notice was 
invalid. As already stated the notice pur- 
ported to terminate the tenancy by the 
8th December, 1968 treating the month 
of tenancy as commencing from the 9th 
day of a month and ending on the 8th 
day of the month following. The reaui- 
site period of 15 days was given but the 
defect in the notice was that it did not 
expire with the end of the month of the 
tenancy. The end of the month of the 
tenancy was the 9th day and not the 8th 
day as wrongly held by the High Court 
eons the view of the lower Appellate 

ourt. 


8. Under Ext, P-12 the appellant 
agreed to pay Rs. 600 as rent for one year 
from 9-4-1945. The tenancy obviously, 
therefore, commenced from that date. 
That being so, under Section 110 of the 
Transfer of Property Act in computing 
the period of one year the date of com- 
mencing ie. the 9th day of April, 1945 
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had to be excluded. The one year’s ten- 
ancy ended on the 9th April, 1946, It is 
clearly mentioned to be so in Ext. P-12 
in these words: 





“I shall make use and enjoyment of 
the said shops as a tenant for one year 
and deliver your shops to you without ob- 
jection on 9-4-1946.” ‘ 


By holding over the tenancy from month- 
to-month started from the 10th April, 
1946 ending on the 9th day of the follow- 
ing month. This view finds support from 
the Rent Receipts Exts, D-1 and D-1 (a). 
The evidence on behalf of the respon- 
dent that there was a mistake in ~ those 
receipts is not correct as the said receipts 
are in conformity with Ext. P-12. On the 
other hand Exts. P-13 and P-14, the other 
two Rent Receipts, being not in accord 
with Ext. P-12. could not be relied on. In 
Ext. P-~-16 the Controller by his order 
dated 29-9-1963 while fixing the fair rent 
of the suit premises at Rs. 1050 per year 
has fixed it with. effect from 10-4-1963. 
That also shows that the tenancy month 
commenced from 10th day of a month 
and ended on the 9th day of the follow- 
ing month. 


9, The view taken by the learned 
District Judge as also by the High Court 
that the one year’s tenancy ended on the 
8th April, 1946 when the tenant agreed 
to deliver possession on the 9th April 
and hence the monthly tenancy started 
from the 9th day of the month ending on 
the 8th day of the following month. is 
clearly erroneous in law. That being so 
there was no valid and legal termination 
of the contractual tenancy. 


10. In Benoy Krishna v. Sal- 
siccioni, 59 Ind App 414 = (AIR 1932 PC 
279) on the facts of that case Lord Tom- 
lin delivering the judgment of the Judi- 
cial Committee of the Privy Council held 
the notice to be valid. A lease for resi-- 
dential purpose of certain property in 
Calcutta was expressed to be from June 
1, 1921, for the ensuing four years. The 
tenant held-over. The monthly tenancy 
was sought to be terminated by the lessee 
stating therein that possession would be 
given up on March 1. The landlord’s con- 
tention that the notice ended on Febru- 
ary 29, 1928 was not accepted. The four 
years’ lease was held to have ended on 
midnight of June 1, 1925. The monthly 
tenancy began on the 2nd of the month 
ending on the Ist and so the notice was 
held to be valid. 


11. We do not think that the al- 
ternative argument put forward by Mr. 
Chitaley that no notice was necessary in 
this case is correct, The appellant was a 
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contractual tenant who would have be- 
come a statutory tenant within the mean- 
ing of clause (r) of Section 2 of the Act 
if he would have continued in possession 
after the termination of the tenancy in 
his favour, Otherwise not. Without termi- 
nation of the contractual tenancy by a 
valid notice or other mode set out in Sec- 
tion 111, T. P. Act it was not open to the 
landlord to treat the appellant as a sta- 
tutory tenant and seek his eviction with- 
. out service of a notice to quit. 


12. In support of his contention 
Mr. Chitaley placed reliance on two deci- 
sions of this Court namely Ganga Dutt v. 
Kartik Chandra, (1961) 3 SCR 3813 = 
(AIR 1961 SC 1067) and in Pooran Chand 
v. Motilal, 1963 Supp (2) SCR 906 = (AIR 
1964 SC 461). Neither of these supports 
his contention. In the case of Ganga Dutt 
Murarka a passage from the decision of 
the Federal Court in the case of Kai 
Khushroo Bezonee Capadia v. Bai Jerbai 
Hirjibhoy Warden, 1949 FCR 262 = (AIR 
1949 FC 124) was quoted with approval. 
A portion of it may be usefully quoted 
here also. It runs thus: 


“In such circumstance, acceptance of 
rent by the landlord from a statutory 
tenant whose lease has already expired 
could not be regarded as evidence of a 
new agreement of tenancy, and it would 
not be open to such a tenant to urge, by 
way of defence, in a suit for ejectment 
brought against him, under the provisions 
of Rent Restriction Act that by accept- 
ance of rent a fresh tenancy was created 
which had to be determined by a fresh 
notice to quit.” 


The tenancy of the appellant in the above 
case was found to have been determined 
by efflux of time and subsequent occupa- 
tion was not in pursuance of any con- 
tract, express or implied but by virtue of 
the protection given by successive sta- 
tutes. In the case of Pooran Chand, Subba 
Rao, J. as he then was, said at p. 912 (of 
1963 Supp 2 SCR) = (at p. 463 of ATR), 
when a similar argument was advanced 
before him: 


“It is not necessary in this appeal to 
express our opinion on the validity of this 
contention, for we are Satisfied that the 
term of the tenancy had expired by efflux 
of time: and, therefore, no question of 
statutory notice would arise.” 


No notice is necessary if a lease of im- 
movable property determined under 
clause (a) of Section 111 of the Transfer 
of Property Act by efflux of the time 
limited thereby. 


13. In the result we allow this 
appeal and set aside the decree of evic- 
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tion passed against the appellant and in 
favour of the respondent by the lower 
Appellate Court as affirmed by the High 
Court. In the circumstances we shall 
make no order as to costs, 


Appeal allowed. 


AIR 1975 SUPREME COURT 1114 
(From: AIR 1968 Orissa 129) 


K. K. MATHEW, V. R. KRISHNA IYER 
AND A. C. GUPTA, JJ. 


The Hindustan Steel Ltd., Appellant 
v, The Presiding Officer, Industrial Tri- 
bunal and another, Respondents. 


Civil Appeal No. 1969 of 1969, D/- 
4~4~19°75, 

(A) Industrial Disputes Act (1947), 
Sch. MI, Item 5 — Production Incentive 
Scheme — Bus drivers carrying workers 
from their homes to steel plant —- Whe- 
ther entitled, to benefit of. 


After the expiry of Production Bonus 
scheme, the Hindustan Steel Limited in- 
troduced in 1964 a new scheme called 
Production Incentive Scheme in Rourkela 
Steel Plant extending its benefit to a 
number of additional categories of work- 
men but not to vehicle drivers, The 
scheme classified workers into various 
groups, two of such groups being the 
service group and the general group. 
When the dispute raised by the vehicle 
drivers was pending before the Industrial 
Tribunal, the Management extended the 
benefit of the scheme to truck drivers, 
who operated inside the steel plant carry- 
ing materials and stores but not to 24 
bus drivers whose duty it is to carry the 
workers from their homes to the plant on 
the ground that they are not directly 
connected with the production. The Tri- 
bunal gave award in favour of the 24 bus 
drivers. On dismissal of writ petition by 
the Orissa High Court, the Management 
filed the present appeal by special leave 
before Supreme Court. 


Held: The benefit of the scheme has 
been extended to the Sewage Treatment 
Plant Workers, workers of the Serap and 
Salvage Department, Time-keepers and 
Time Checkers and such other categories 
of workers with regard to whom it is not 
quite clear in what sense they are said 
to contribute to the production, If in- 
crease in the workload of any class of 
workmen as a result of increased produc- 
tion consequent on the introduction of 
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the scheme is the test to find out whe- 
ther they contribute to the production, 
the Tribunal has found that the workload 
of the vehicle drivers has increased and 
that of the Sewage Treatment Plent wor- 
kers has not. The Tribunal has further 
found that “the Management transfers 
the drivers according to necessity from 
township to plant and vice versa and 
from one department to another.” That 
being so, these 24 workers cannot be deni- 
ed the benefit of the scheme on the 
ground that they are bus drivers when 
at any time they may have to work as 
truck drivers to whom the scheme has 
been extended. The Management had 
agreed to include the truck drivers in the 
service group and the drivers’ job is 
transferable in the sense that a bus dri- 
ver may also be asked to drive a truck. 
Therefore there is nothing wrong in the 
order of the Tribunal leaving it to the 
Management to decide in which of the 
said two groups the vehicle drivers 
should be included. The Tribunal is cor- 
reet in holding that “to avoid industrial 
unrest and further dispute, it is essential 
that all the drivers of motor vehicles 
should be admitted to the benefit of the 
new scheme’. AIR 1960 SC 896, Ref; 
AIR 1968 Orissa 129, Affirmed. 

(Paras 3, 4, 5) 


Cases Referred: Chronological Paras 
AIR 1960 SC 896 = (1960) 3 SCR 423 3 


Mr. L, N. Sinha, Solicitor General 
(M/s. Santosh Chatterjee and G. S. Chat- 
terjee Advocates with him), for Appel- 
lant; M/s. Gobind Das, N. C. Sikri and 

x N. Gupta Advocates, for Respondent 
- No. 3. 


Judgment of the Court was delivered 


by 

GUPTA, J.:— The only question we 
are called upon ‘to answer in this appeal 
by special leave is, whether 24 bus dri- 
vers of the Hindustan Steel Limited at 
their Rourkela Steel Plant should bead- 
mitted to the benefit of a production in- 
centive scheme. The question arises in 
this way. In 1961 the Hindustan Steel 
Limited introduced a production bonus 
scheme in all their three plants at Bhilai, 
Durgapur and Rourkela which covered 
approximetely 9000 workers out of a total 
strength of 23000. This was a scheme for 
three years. On the expiry of this sche- 
me, a new scheme called the Production 
Incentive Scheme was introduced in the 
Rourkela Steel Plant which was made 
effective from August 1, 1964, The new 


» scheme included a number of additional 


categories of workmen. The vehicle dri- 
vers employed at the Rourkela Steel 
Plant hed been excluded from the bene- 
fit of the 1961 Scheme. When the Scheme 
of 1964 also was not extended to them, 
they raised a dispute which was referred 
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by the Labour Department of the Gov- 
ernment of Orissa by its Order dated 
January 22, 1964 to the Industrial Tri- 
bunal for adjudication, The question re~ 
ferred was: 

“Whether the vehicle drivers of the 
Hindustan Steel Limited, Rourkela, are 
entitled to production bonus? If so, at 
what rate?” 

2. It appears that in their writ- 
ten statement filed before the Tribunal 
on September 14, 1964 the Management 
of Hindustan Steel Limited agreed to ex- 
tend the preduction incentive scheme to 
the truck drivers who operated inside the 
plant carrying materials and stores but 
not to the drivers of other kinds of vehi- 
cles. The Tribunal in its Award came to 
the conclusion that all the vehicle dri- 
vers of Hindustan Steel Limited, Rour- 
kela, should be admitted to the benefit of 
the Production Incentive Scheme. The 
Scheme classified the workers into vari- 
ous groups, two of such groups being the 
service proup and the general group. The 
Tribunal held that the drivers should be 
brought “either under the service group 
or general group as decided by the Ma- 
nagement in view of the nature of servi- 
ces rendered by them”, The Hindustan 
Steel Limited, Rourkela sought to quash 
the award by a writ petition made before 
the Orissa High Court, This writ petition 
was ultimately dismissed by the High 


Court, and the appellant, Hindustan Steel - 


Limited, questions the propriety of that 
order in this appeal. 

3. At the hearing of this appeal 
we were told that now the Management 
have extended the Scheme to cover all 
vehicle drivers except the 24 bus drivers 
whose duty is to carry the workers from 
their homes to the plant. According to 
the appellant the bus drivers are not 
entitled to the benefit of the production 
incentive scheme as they do not directly 
contribute to the production. This was 
also the argument before the Tribunal 
and the High Court. The contention is 


that the scheme being a production in-~ 


centive scheme, workers like bus drivers 
who are not directly connected with the 
production, cannot be admitted to the 
benefit of the scheme. To this the reply 
on behalf of the Union, respondent No. 3, 
is that the bus drivers who carry the 
workers from their homes -to the plant 
also contribute to the production. Jn sup- 
port of this contention reliance was plac- 
ed on M/s. Burn and Co. Ltd. v. Their 
Employees, (1960) 3 SCR 423 = (AIR 1960 
SC 896) where this Court overruling a 
contention similar to the one raised here 
on behalf of the appellant observed in 
respect of the clerical staff and the sub- 
ordinate staff: 

“Tt is also true that the clerical staff 
and the subordinate staff do not directly 
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produce goods like manual workers and 
that that may be a reason for treating 
them somewhat differently in the matter 
of incentive bonus and that is what the 
Tribunal seems to have done......ccc.e. But 
there can be no doubt that economically 
speaking the clerical -staff and the sub- 
ordinate staff also take part in the pro- 
duction and there is no reason therefore 
tor excluding them altogether from the 
scheme of incentive bonus.” 

{it appears to us that in this case the 
question does not arise in that simple and 
detached form—whether the bus drivers 
deing the job stated above contribute to 
the production. The scheme is of course 
called a procuction incentive scheme, We 
find that the benefit of the scheme has 
been extended to the Sewage Treatment 
Plant Workers, workers of the Scrap and 
Salvage Department. Time-keepers and 
Time Checkers and such other categories 
of workers with regard to whom it is not 
quite clear in what sense they are said to 
contribute to the production. If increase 
inthe workload of any class of workmen 
as a result of increased production con- 
sequent on the introduction of the sche- 
me is the test to find out whether they 
contribute to the production, the Tribu- 
nal has found that the workload of the 
vehicle drivers has increased and that of 
the Sewage Treatment Plant workers has 
not. The Sewage Treatment Plant wor- 
kers have however been given the bene- 
fit of the scheme and not the bus-drivers. 
The Tribunal has further found that “the 
Management transfers the drivers accord- 
ing to necessity from township to plant 
and vice versa and from one department 
to another. A person who is driving a 
bus today may be taken to the plant as 
a truck driver. Even a driver of a heavy 
vehicle can be asked to drive a light vehi- 
cle for some time’, That being so, it is 
difficult to see how these 24 workers 
can be denied the benefit of the scheme 
on the ground that they are bus drivers 
when at any time they may have to work 
as truck drivers to whom the scheme has 
been extended. 

4. Another grievance made on be- 
half of the appellant is that the Tribunal 
should not have directed the Manage- 
ment to bring the drivers under the ser- 
vice group or the general group without 
the aid of expert opinion as to whether 
they could be included within any of 
the classifications already made in the 
scheme ocr they should be treated alto- 
` gether as a new group. But it appears 
that the Management had agreed to in- 
clude the truck drivers in the service 
group and the drivers’ job is transferable 
in the sense that a bus driver may also 
be asked to drive a truck. We therefore 
find nothing. wrong in the order 
of the Tribunal leaving it to the Manage- 
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ment to decide in which of the said two 


groups the vehicle drivers should be in- 
cluded. 

5. In these circumstances, we 
agree with the Tribunal that “to 
avoid industrial unrest and further 


dispute, it is essential that all the dri- 
vers: of motor vehicles should be admit- 
ted to the benefit of the new scheme” and 
we do not find any error in the decision 
of the High Court refusing to cuash the 
award. The appeal is accordingly dismiss- 
ed with costs to respondent No. 3. 


Appeal dismissed. 


AIR 1975 SUPREME COURT 1116 
(From: Delhi)* 


A. ALAGIRISWAMI AND N. L. 
UNTWALIA. JJ. 


Raj Kumar, Appellant v. Union 
of India and others, Respondents. 


Civil Appeal No. 1730 of 1972, 
D/- 19-3-1975. 

Editorial Note:— In this case, the 
Supreme Court has earlier delivered 
one judgment (reported in AIR 1975 
SC 536 (March)). This is the second 
judgment in the same case. This 
(later) judgment has presumably been 
delivered on re-consideration of the 
earlier one. Though there is no ex- 
press reference in the judgment to 
review, from the effect of the judg- 
ment it must be regarded as one deli- 
vered on review and as superseding 
the earlier judgment reported in AIR 
1975 SC 536. 

(A)' Central Civil Services (Tem- 
porary Service) Rules (1965) R. 5 (1) 


. Proviso — Retrospective effect of am- 


ended proviso from 1-5-1965 — Tem- 
porary employee — Termination of 
service ‘forthwith’—Payment of notice 
pay at same time as service or tender 
of termination notice not obligatory— 
(Constitution of India, Art. 309). 


The amendment of the proviso 
to Rule 5 (1) with retrospective effect 
from 1-5-1965 is valid because these 
Rules made under the proviso to Arti- 
cle 309 of the Constitution are legis- 
lative in character and therefore can 
be given effect to retrospectively. The 
effect of the amendment is that even 


though the Government has ‘forth- 
with’ terminated the services of a 


*(Civil Writ Petn. No. 1261 
D/- 6-12-1971 — Delhi). 
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- temporary employee by an order 
passed in 1971 (i.e. after 1-5-1965) it 
is not obligatory on the Government 
to pay him a month’s emoluments in 
view of notice in spite of its direction 
to pay in the order of termination and 
the Government servant is only en- 
titled to claim them but cannot main- 
tain a writ petition to challenge the 


validity of the order on the basis of’ 


Supreme Court decision in AIR 1972 
SC 1487 which is no longer good law 
in view of the amendment. 

(Para 2) 


Once a law is given retrospective 
effect as from. a particular date all 
actions taken under the Act after 
that date but before the amendment 
was made would be deemed to have 
been taken under the Act as amended 
and there could be really no question 
of having to validate any action al- 
ready taken. The question of the par- 
ticular form of the validation would 
always depend on the circumstances 
of a case and no general formula can 
be devised for all circumstances. In 
the present case the action taken be- 
ing in accordance with the amended 
rule was legally a valid action and 
there was no need to have a validat- 
ing provision in respect thereof. AIR 
1970 SC 192 Ref. ; (Para 3) 

(B) Constitution of India Art. 14 
.. Termination of service of tempo- 
rary employee in accordance with 
Rule without assigning reason — 
Court cannot go into reasons —— No 
. question of violation of Art. 14 arises. 

(Para 4) 

(C) Constitution of India, Art. 309 
Proviso — Rules made under Proviso 
are legislative in character and can 
be given effect to retrospectively. 

ara 2) 

Cases Referred: Chronological Paras 

AIR 1972 SC 1487 = (1972) 3 SCR 

530 = 1972 Lab IC 826 1, 2 

ATR 1970 SC 192 = (1970) 1 ie 
388 

M/s. M. C. Bhandare & Govind 
Das Sr. Advocates, (M/s. C. P. Lal, 
Kapil Sibal and A. N, Goyal Advo- 
cates with them) for Appellant; 
F. S. Nariman, Addl. Solicitor Gene- 
ral (Mr. S. P. Nayar, Advocate. with 
him) for Respondent. 

Judgment of the Court was deli- 
vered by 

ALAGIRISWAMI, J.— The ap- 
pellant was appointed as Airport Ti- 
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cKet Clerk in the Civil Aviation De- 
partment of the Government of India 
on 14-8-1967. On 15-6-1971 his servi- 
ces were terminated ‘forthwith’ and 
it was directed that he shall be paid a 
sum equivalent to the amount of pay 
and allowances for a period of one 
month (in lieu of the period of notice) 
calculated at the same rate at which 
he was drawing them immedi- 
ately before the date on which 
the order was served on or, as the 
case may be, tendered to him. But the 
pay and allowances were not paid to 
him at the same time as the service of 
the order of termination of his ser- 
vices. His appeal against the termina- 
tion as well as representations having 
failed he filed a writ petition out of 
which this appeal arises. The High 
Court of Delhi dismissed the writ 
petition in limine ard this appeal has 
been filed in pursuance of a certifi- 
cate granted by the High Court be- 
cause of the decision of this Court in 
R. M. S. Cochin v. K. V. Gopinath, re- 
ported in (1972) 3 SCR 536 = (AIR 
1972 SC 1487 = 1972 Lab IC 826), of 
which that Court was not aware when 
it dismissed the petitioner’s petition. 


2. It was not brought to ths 
notice ofthe High Court that the pro- 
viso to sub-rule (1) of Rule 5 of the 
Central Civil Services (Temporary 
Service) Rules 1965 had been amen~ 
ded with retrospective effect from ist 
my 1965. The rule as now amended 
reads: 


“5, Termination of temporary 
service — 


(1) (a) The services of temporary 
Government servant who is not in 
quasi-permanent service shall be lia- 
ble to termination at any time by a 
notice in writing given either by the 
Government servant to the appoint- 
ing authority or by the appointing 
authority to the Government servant; 


(b) The period of such notice 
shell be one month: 


Provided that the services of any 
such Government servant may be ter- 
minated. forthwith and on such ter- 
mination: the Government servant 
shall be entitled to claim a sum equi- 
valent to the amount of his pay plus 
allowances for the period of the notice 
at the same rates at which he was 
drawing them immediately before the 
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termination of the services or as the 
case may be for the period by which 
such notice falls short of one month.” 


The effect of this amendment is that 
on lst May 1965 as also on 15-6-1971, 
the date on which the appellant’s ser- 
vices were terminated forthwith it 
was not obligatory to pay to him a 
sum equivalent to the amount of his 
pay and allowances for the period of 
the notice at the rate at which he was 
drawing them immediately before the 
termination of the services or as tne 
case may be for the period by which 
such notice falls short. The Govern- 
ment servant concerned is only en- 
titled to claim the sums hereinbefore 
mentioned. Its effect is that the deci- 
sionof this Court in Gopinath’s case 
(1972) 3 SCR 530=(AIR 1972 SC 1487 
= 1972 Lab IC 826) (supra) is no lon- 
ger good law. There is no doubt that 
this rule is a valid rule because it is 
now well established that rules made 
under the proviso to Article 309 of 
the Constitution are legislative in 
character and therefore can be given 
effect to retrospectively. It follows 
that the decision of the Delhi High 
Court dismissing the appellant’s writ 
petition is correct and this appeal will 
have to be dismissed. 


3. But it was argued by Mr. 
Bhandare appearing on. behalf of the 
appellant that there is no validating 
provision in the rule as now amended 
and therefore the intention of the 
Government in making the amend- 
ment cannot be validly given effect 
to. For this purpose he relied upon 
the decision of this Court in Prithvi 
Mills v. Broach Municipality, 1970 (1) 
SCR, 388 = (AIR 1970 SC 192) and in 
particular the following observations 
therein: 


"Sometimes this is done by re- 
enacting retrospectively a valid and 
legal taxing provision and then by 
fiction making the tax already col- 
lected to stand under the re-enacted 
law. Sometimes the legislature gives 
its own meaning and interpretation of 
the law under which the tax was col- 
lected and by legislative fiat makes 
the new meaning binding upon courts. 
The legislature may follow any one 
method or all of them and while it 
does so it may neutralise the effect of 
the earlier decision of the court which 
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becomes ineffective after the chanze 
of the law. Whichever method is 
adopted it must be within the compe- 
tence of the legislature and legal and 
adequate to attain the object of vali- 
dation. If the legislature has the 
power over the subject-matter and 
competence to make a valid law, it 
can at any time make such a valid law 
and make it retrospectively so as to 
bind even past transactions.” 


This argument proceeds upon a mis- 
comprehension of the above observa- 
tion and the effect of a validating sta- 
tute. Once alawis given retrospective 
effect as from a particular date all 
actions taken under the Act even 
before the amendment was made 
would be deemed to have been taken 
under the Act as amended and ther 
could be really no question of having 
to validate any action already taken 
provided it is subsequent to the datel. 
from which the amendment is given 
retrospective effect. The question of 
the particular form of the validation 
would always depend on the circum- 
stances of a case and no general for- 
mula can be devised for all circum- 
stances. It is enough to say that: in 
the present case the action taken 
against the appellant was on a date 
subsequent to the date on which the 
amended rule takes effect and there- 
fore that action being in accordance 
with the amended rule is. legally a 
valid action and there is no need to 
have a validating provision in respect 
thereof, 


4, It was then argued by Mr. 
Bhandare that the matter has been 
disposed of in limine by the High 
Court and there are certain other as- 
pects which may have to be consider- 
ed, and therefore the appeal should not 
be dismissed but that the writ peti- 
tion should be directed to be disposed 
of afresh by the Delhi High Court 
after considering the other questions 
raised in the writ petition. There are 
only two questions raised by the peti- 
tioner in his writ petition. One is that 
certain persons junior to have 
been continued in service while his 
services have been terminated and 
that it offends Article 14. The termi- 
nation of the appellant’s services was 
not on the ground of retrenchment. 
The question of offending Article 14 
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does not therefore arise, When action 
is taken against him under the rele- 
vant rules which enable the authori- 
ties concerned to terminate his tem- 
porary service without assigning any 
reason the Court would not go into 
the reasons which led to the appel- 
lant’s services being terminated. The 
other point raised in the writ petition 
is that action terminating the appel- 
lant’s services was mala fide. We see 
no substance in this contention. The 
action is said to be mala fide because 
after the appellant’s services were 
terminated certain other persons have 
been appointed. It is not alleged that 
those persons exercised their influ- 
ence and had the petitioner’s services 
terminated in order to provide them 
with posts. Naturally when a vacancy 
arises by the termination of services 
of an employee other persons would 
have to be appointed to take his place. 
This would not show any mala fides. 


5. The appeal is therefore dis- 
missed but in the circumstances there 
will be no order as to costs. 

Appeal dismissed. 


AIR 1975 SUPREME COURT 1119 
(From: Punjab & Haryana)" 


Y. V. CHANDRACHUD, 
R. S. SARKARIA ANDA. C. GUPTA. JJ. 


Munna Lal (Dead) by L.Rs. Etc.. Ap- 
pellants v. Surai ‘Bhan and others, Res- 
pondents. 

Civil Appeals Nos. 1268 and 1269 of 
1968, D/- 4-3-1975. 


(A) Registration Act (1908), S. 17 — 
Document, a mere memorandum of parti- 
tion — If inadmissible in evidence the 
same not being registered. 


Held that it was impossible top accept 
the contention that the partition of the 
shops was itself effected by the document. 
The document expressly mentions that the 
parties had appointed one T as a Punch 
and that they had decided to accept the 
decision given by him. The document 
then sets out the terms of that decision 
and says: “We both shall be bound by 
that decision”. ‘Thus, the parties had ask- 
ed a person of common confidence to 
effect the partition and it was not intend- 


ed to resort to any formal proceeding 


*(F. A. No. 45 of 1962, D/- 9-11-1967). 
CS/DS/A940/75/GDR 


Munna Lal v. Surai Bhan (Chandrachud. J.) 


[Prs. 1-3] S.C. 1119 


under the Arbitration Act. It ways there- 
fore not necessary for the parties to ex«- 
ecute a formal reference or for the Panch 
to declare a formal written award. As a 
memorandum of a past event. the docu- 
ment could, therefore, be received in evi- 
dence though it is not registered. 
(Para 6) 
(B) Evidence Act (1872). S. 3 — Suit 
for declaration — Memorandum of parti- 
tion — Absence of defendant’s signature 
on it — Effect. 


Held that the conduct of the parties 
Subsequent to the partition shows «that 
the arrangement effected under the guid- 
ance of the Panch was mutually accept- 
ed and acquiesced in, The absence of a 
defendant’s signature on the memoran~ 
dum of partition will not invalidate the 
partition effected by the Panch. 

(Para 7) 


(C) Constitution of India, Art. 1236 — 
Appeal by special leave — New plea can- 
not be raised for the first time, 

(Para 8) 


Mr. D. V. Patel. Sr. Advocate (Mr. 
K. B. Rohtagi. Advocate with him), for 
Appellants; Mr. V. €C. Mahajan. Mrs. 
Urmila Kapoor and Miss Kamlesh Bansal, ~ 
Advocates, for Respondent No. 1. 


Judgment of the Court was delivered 
y 


CHANDRACHUD, J.:— These ap- 
peals by special leave arise out of a suit 
filed by the ist respondent. Suraj Bhan. 
for a declaration that he was the sole 
owner of certain houses and shops situat- 
ed at Mouza Bikaner and at Rewari. The 
trial Court decreed the suit and that de- 
cree was affirmed in appeal by the High 


. Court of Puniab and Haryana at Chandi- 


garh. 


2. The scone of the dispute is 
narrow and we will only refer to such 
of the facts as are relevant for the pur- 
poses of these appeals. One Bansidhar 
had four sons, Sukhan Lal. Munna Lal, 
Prabhu Dayal and Chhanga Mal. The 
plaintiff Suraj Bhan is the son of Sukhan 
Lal. Munna Lal is defendant 1 while his 
sons, Onkar Mal and Banarsi Dass are 
defendants 2 and-3 to the suit. Prabhu 
Dayal’s son is defendant 4 and Chhanga 
Mal’s sons are defendants 5 to 8. Short- 
ly, the dispute is between the plaintiff on 
the one hand and his uncle and cousins 
on the other. 


3. On Julv 6, 1943 defendant 4 
Puran Mal and Chhanga Mal separated 
from the joint family and we are not con- 
cerned in these appeals either with de- 
fendant 4 or with defendants 5 to 8. They 
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Nee impleaded to the suit as formal par- 
ies. 


4, On April 1. 1948 plaintiff and 
his uncle defendant 1 purchased two 
shops. The joint family was already pos- 
sessed of houses situated at Mouza Bika- 
ner and Rewari as also of some orna- 
ments. The ornaments were partitioned 
between the plaintiff and defendant 1 
under a document, Ex. ‘Z’, dated August 
14.1948. The houses were partitioned 
under a document Ex, ‘X’ dated Dec.. 3, 
1949. We are not concerned in these ap- 
peals, with the partition of houses and, the 
ornaments, On February 15, 1950 the two 
shops were partitioned as mentioned in a 
document Ex, ‘Y’. Disputes arose between 
the parties as regards the right to the 
shops which led to proceedings under 
Sections 107 and 145 of the Criminal P; C. 
A portion of the propertv was under the 
order of a Magistrate put under lock and 
key. In 1959 the parties referred their 
disputes to arbitration but eventually the 
award was set aside on the ground that 
defendant 1, Munna Lal, had not signed 
the reference. The suit out of which 
these appeals arise was filed bv the Ist 
respondent on December 20, 1960 for a 
- declaration that he is the owner of the 
properties which were allotted to his 
share in the partitions. 


5. Counsel appearing on behalf of 
the appellant has raised three contentions 
in these appeals: (1) Ex. ‘Y’ dated Febru- 
ary 15, 1950 is not a mere memorandum 
of partition: the partition of the shops 
having been effected by and under that 
document. the document is inadmissible 
in evidence as it is not registered. As the 
parties had reduced the terms of parti- 
tion into writing, evidence apart from the 
document is inadmissible to prove the 
fact of partition. (2) Defendant 1. Munna 
Lal had not signed the document of parti- 
tion Ex. °Y’ and therefore the partition is 
not binding on him. The shops must 
therefore be repartitioned. and (3) the 
two shops were purchased out of partner- 
ship funds, the partnership consisting of 
the plaintiff, defendant 1 and the two 
sons of defendant 1, namely defendants 2 
and 3. Each of the partners would there- 
fore have a one-fourth share in the shops. 


6. Turning to Ex: ‘Y’ we find it im- 
possible to accept the contention that the 
partition of the shops was itself effected 
by the document. The document ex- 
pressly mentions that the parties had ap- 
pointed one Thakar Chandsi Ram Gupta 
as a Punch and that they had decided to 
accept the decision given bv him. The 
document then sets out the terms of that 
decision and says: “We both shall be 


bound by that decision”. It is contended 
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that the decision of the Punch must be 
treated as a nullity because a Punch is in 
the position of an arbitrator and he could 
not have acted except in accordance with 
the provisions of the Arbitration Act. This 
argument seems to us too sophisticated to 
be applied to the facts before us. The 
parties appear to have asked a person. of 
common confidence to effect the partition 
and it was not intended to resort to any 
formal proceeding under the Arbitration 
Act. It was therefore not necessary for 
the parties te execute a formal reference 
or for the Panch to declare a formal 
written award. As a memorandum of a 
past event, the document could, therefore. 
be received in evidence though it is not 
registered. The first contention accord] 
ingly fails. 


4. As regards the second conten- 
tion that Ex. SY’ is not binding on defen- 
dant 1. he not having signed it. the ab- 
sence of defendant Il’s signature on the 
memorandum of partition will not invali- 
date the partition effected by the Panch. 
Besides, as held by the High Court. the 
conduct of the parties subsequent to the 
partition shows that the arrangement 
effected under the guidance of the Panch 
was mutually accepted and acquiesced in. 
After the partition, the erstwhile partners 
began to look after their respective pro- 
perties separately. The property allotted 
to the share of the plaintiff was in the 
possession of a tenant but defendants 1 
to 3 did not ever ask for a share in the 
rent of the property. It is urged on be- 
half of the appellant that there is nothing 
to shaw that the tenant paid the rent. But. 
in the absence of anv allegation that the 
tenant had not paid the rent, it would be 
reasonable to assume that the tenant had 
not committed default in payment of the 
rent. Further. taxes in respect of the 
shop allotted to the share of defendants I 
to 3 were separately paid by them. Thus 
the second contention must also fail. 


8. The last contention as regards 
the allotment of shares in the shops suf- 
fers from the weakness that no such plea 
was taken in the written statement and 
naturally therefore no issue was raised 
on the point. We cannot permit this con- 
tention to be taken for the first time in 
this Court. 


9, Accordingly, the appeals fail 
and are dismissed with costs. Costs shall 
be in one set, 


Appeals dismissed. 
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Supreme Court repelled the contention 
and upheld the validity of 1971 Act on 
the ground that the Parliament had re- 


enacted the law retrospectively removing - 


the discrimination, 


15. It is thus clear that the Sup- 
reme Court in the above two cases, 
namely Hari Singh’s case, AIR 1972 SC 
2205 and State of Mysore’s case, AIR 1969 
SC 477 did not accept the contention that 
a post-Constitution law if void under 
Article 18 (2) of the Constitution was 
non est and could not be re-vitalised by 
the legislature even if the constitutional 
defects are removed subsequently with 
retrospective effect. - 


16. In L, Jaganmath v. Authorised 
Officer, Land Reforms, Madurai, (AIR 
1972 SC 425) the validity of Madras Land 
Reforms (Fixation of Ceiling on Land) 
Act (No. 58 of 1961) was challenged, The 
validity of that Act had been challenged 
earlier also in Krishnaswami Naidu v. 
State of Madras fAIR 1964 SC 1515). The 
Supreme Court had struck down the Act 
on the ground that its provisions violat- 
ed Articles 14, 19 and 31 (2) of the Con- 
stitution. Thereafter, by the 17th Amend-~ 
ment of the Constitution the said Madras 
Act was included in the [Xth Schedule. 
The validity of the Act was again chal- 
lenged before the Supreme Court on the 
ground that the Ceiling Act of 1961 hav~ 
ing been declared void under Article 13 
(2) of the Constitution, the legislation 
was void ab initio and it was effaced 
from the Statute Book, it could not 
therefore be enforced or made operative 
merely by constitutional amendment 
without re-enacting the provisions of the 
Act. The Supreme Court after consider- 
ing -a mumber of authorities repelled the 
contention in the following words: 


“These Acts even if void or inopera~ 
tive at the time when they were enacted 
by reason of infringement of Article 13 
(2) of the Constitution, assumed full 
force and vigour from the respective dates 
of their enactment after their inclusion 
in the Ninth Schedule read with Article 
31-B of the Constitution.” 


17. In view of the above discus- 
sion the contention of Sri Khare that as 
the 1951 Act was void and that it stood 
obliterated from the statute book and 
the schemes framed thereunder or the 
notifications issued in pursuamce of that 
Act could not be re-vitalised by the 1955 
Act cannot be accepted. 


18. There is yet another reason to 
reject the respondents’ contention, As al- 
ready noted all the authorities relied on 
on behalf of the respondents laid down 
that it is always permissible to a legisla- 
ture to re-enact law to remove Constitu- 
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tional defects. In the instant case the State 
Legislature re-enacted the law for creat- 
ing monopoly in transport business in 
favour of State Transport Undertaking 
by enacting the 1955 Act which was put 
in operation retrospectively with effect 
from 18th June, 1951, i.e. from the date 
the First Constitution Amendment Act 
came into force. Even in Saghir Ahmad’s 
ease (AIR 1954 SC 728), Mukerji, J. had 
expressly observed that the 1951 Act 
could not be held valid by virtue of the 
First Constitution Amendment unless the 
Same was re-enacted. The State Legisla- 
ture, therefore, re-enacted the law and 
Sections 19 and 20 of the 1955 Act sought 
to validate all orders and notifications 
issued under the 1951 Act and by a legal 
fiction those orders and notifications were 
deemed to have been issued under the 
corresponding provisions of the 1955 Act. 
The legislature not only declared the 
schemes valid but it declared that the 
orders or motifications issued under the 
1951 Act shall be deemed to have been 
Issued under the 1955 Act. As already 
noted the State Legislature had legisla- 
tive competence on the topic of motor 
transport. It, therefore, had jurisdiction 
to remove the lacuna and constitutional 
infirmities and to validate the law with 
retrospective effect. 


19. Sri S. C. Khare then urged 
that since the 1955 Act came into force 
on 18-6-1951, it could not operate þe- 
tween 26-1-1950 and 18-6-1951 to save 
or validate the notification dated 12-2- 
1951 under Section 13 (1) (b) of the 1951 
Act. This contention cannot be accepted 
for various reasons. Firstly, Sections 19 
and 20 operate to validate orders and 
notifications issued under the 1951 Act 
prior to 18-6-1951. Whatever schemes, 
notifications or orders were in existence 
on 18-6-1951 stood validated by Sections 
19 and 20 of the Act notwithstanding any 
judgment or decree of court. Admittedly 
the notification dated 12-2-1951 was in 
existence on 18-6-1951 as the same had 
not been struck down or quashed or de- 
clared illegal by any competent court by 
that date. The notification, therefore, 
stood validated under Ss. 19 and 20. The 
1955 Act picked up the notification issued 
under 1951 Act and re-enacted law to va- 
lidate the same with retrospective effect. 
If the legislature had mot re-enacted and 
if it had merely declared that the notifi- 
cations issued under the 1951 Act were 
valid, then different considerations could 
arise. But in the instant case, the legis- 
lature took care to re-enact law and to 
validate the earlier notifications with re- 
trospective effect. It is always permissible 
to a legislature to re-enact law and to 
remove the defect and to validate the 


actions taken under the earlier Act (See 
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AIR 1962 SC 1753, AIR 1969 SC 477 and 
AIR 1972 SC 2205). 


20. Secondly, even if the 1951 Act 
Was void, it was not effaced from the sta- 
tute book. As already discussed the result 
was that the Act could not be enforced 
during 26-1-1950 to 18-6-1951 and for the 
same reason the notification issued under 
Section 13 (1) (b) could not also be legally 
enforced. But once the constitutional 
limitation was removed and the Act was 
re-enacted by 1955 Act it was open fo 
the legislature to validate the notifica- 
tion and to enforce the same with effect 
from 18-6-1951. Even if the notification 
could not affect the right of a citizen 
prior to 18-6-1951, it legally became en- 
forceable on 18-6-1951 and the route in 
question became a notified route confer- 
ring exclusive right on the State Trans- 
port Undertaking to ply its vehicles on 
that route. The respondents could noi, 
therefore, claim any right to obtain per- 
mit under Chapter [V of the Motor Vehi- 
eles Act on Meerut-Delhi route merely 
on the ground that the notification dated 
12-2-1951 could not be enforced prior to 
18-6-1951. Even if the respondents’ con- 
tention is accepted, the result would be 
that the monopoly of the State Transport 
Undertaking on the Meerut-Delhi route 
was not in accordance with law during 
the period 12th February, 1951 to 18th 
June, 1951. Consequently the operation 
of the vehicles of the State Transport 
Undertaking was rendered illegal. Sec- 
tion 19 of the 1955 Act validated opera- 
tion of these vehicles with effect from 
18th June, 1951. None of the three res- 
pondents had made any application for 
the grant of permit during the said period 
on Meerut-Delhi route, and none of their 
rights were affected, as such they can 
have no grievance, If the rights of a citi- 
zen were affected adversely by the illegał 
operation of State Transport Undertaking 
vehicles during the period between 12th 
February, 1951 to 18th June, 1951, he 
could be entitled to relief but the respon- 
dents are not entitled.to any relief or to 
grant of permit after 18th June, 1971. The 
schemes framed under the 1951 Act and 
notified under the notification dated 12th 
February, 1951 were revitalised and were 
enforced with effect from 18th June, 1951. 
But even assuming that the notification 
dated 12-2-1951 was dead and could not 
be revived on 18-6-1951 the route in ques- 
tion could not be available for grant of 
permit to private operators. Section 19 
(2) (a) of the 1955 Act laid down that if 
on the appointed date viz., 4-2-1955, or 
cles of State Transport Undertaking ha : 
been operating on a route in that ahi 
the operation of the State Ta 
Undertaking shall be deemed to be unger 


a scheme framed under the provisions of . 


1955 Act, Admittedly the State Road 
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‘Transport Service was operating on the 
Meerut-Delhi route on the appointed 
date, Therefore by virtue of the deem- 
ing provisions contained in Section 19 (2) 
(a) of the 1955 Act, the Meerut-Delhi 
route was deemed to be a notified route 
under a scheme prepared and published 
in accordance with Sections 4 to 8 of the 
Act. Thus for this reason also the respon- 
dents have no right to get any permit for 
plying stage carriage on the Meerut- 
Delhi route. 


21. Sri Khare then urged that 
since the State Legislature was not com- 
petent to create monopoly in favour of 
the State Transport Undertaking in road 
transport business prior to 1951, there- 
fore Sections 19 and 20 of the 1955 Act 
could not validate the earlier notifica- 
tions or schemes issued or framed under 
the 1951 Act. Reliance was placed on Sri 
Prithvi Cotton Mills v, Broach Borough 
Municipality (AIR 1970 SC 192) and 
Municipal Corpn. v, New Shrock Spg. & 
Wvg. Co. Ltd., 1970 (2) SCC 280 = (AIR 
1970 SC 1292). I have carefully consider- 
ed these cases. In my opinion none of 
these cases lend any support to the res- 
pondents contention. In Prithvi Cotton 
Mills’ case while considering the validity 
of the Validation Act the Supreme Court 
observed:— 


“If the legislature has the power over 
the subject-matter and competence to 
make a valid law it can at any time make 
such a valid law and make it retrospec-~ 
tive So as to bind even the past transac- 
tions. The validity of a Validating Law, 
therefore, depends upon whether the 
legislature possesses the competence 
which it claims over the subject-matter 
and whether in making the validation it 
removes the defect which the court had 
found in the existing law and makes ade- 
quate provisions in the Validating Law 
for a valid imposition of the tax.” 


In view of the above observations, once 
it is conceded that the legislature has 
power over the subject-matter and is 
competent to make law it can any time 
enact a law validating the earlier actions 
provided it removes the defect which the 
court may have found in the existing 
law. In the instant case it is conceded that 
the topic of legislation relating to motor 
vehicles falls under entry 35 of the Con- 
current List of the Seventh Schedule to 
the Constitution and as such the State 
Legislature was competent to make a 
law creating monopoly in favour of the 
State Transport Undertaking. Entry 35 of 
the Concurrent List read with Article 298 
of the Constitution leaves no manner of 
doubt that the State Legislature was com- 
petent to enact the 1955 Act which creat- 
ed monopoly in Transport business. (See 
ATR 1960 SC 1073). As already discussed 
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the two defects found by the Supreme 
Court in Saghir Ahmad’s case AIR 1954 
SC 728 in 1951 Act were removed by the 
1955 Act. The defect relating to unrea- 
sonable restrictions stood removed by the 
First Constitution Amendment Act while 
the defect relating to compensation was 
also removed by the legislature by enact- 
ing Section 11 in the 1955 Act which 
made provision for payment of compen- 
sation to the affected operators. In the 
instant case therefore the legislature had 
legislative competence over the subject- 
matter and it removed the defects which 
the Supreme Court had found in the 1951 
Act. Even Section 19 of the 1955 Act 
which validated the earlier schemes made 
provision for payment of compensation 
to the affected operators. In my opinion, 
therefore, the legislature could validate 
the earlier schemes and could legally re- 
enact the law giving it retrospective 
effect to bind the past transactions. For 
the same reasons the law laid down ım 
Firm Bengali Mal v. Sales Tax Officer 
(AIR 1958 All 478) (FB) and Municipal 
Corporation case (1970) 2 SCC 280 = 
(AIR 1970 SC 1292) is not applicable to 
the present case. In those cases the vali- 
dating provisions were found ineffective 
because the legislature had not re- 
enacted the law nor the defects pointed 
out by the court had been removed. 


22. It was then urged that Sec- 
tions 19 and 20 did not in fact achieve the 
purpose .for which those provisions were 
enacted. The material portions of Sec- 
tions 19 and 20 are set out below:— 


“19. Validation of proceedings 
actions— 


(1) Subject to the right of any per- 
son to receive compensation, if any, under 
Section 11 in respect of cancellation of 
a permit or curtailment of a route cover- 
ed by it, but without prejudice to the 
provisions of any other “law for the time 
being in force— 


and 


(a) all orders made, actions or pro- 
ceedings taken, directions issued or juris- 
diction exercised by any authority under 
or in accordance with the provisions of 
the U. P, State Road Transport Act, 1950, 
or deemed under the said Act, to have 
been so made, taken, issued or exercised, 
shall be deemed to be as good and valid 
in law as if such orders, actions, proceed- 
ings, directions and jurisdictions had been 
duly made, taken issued or exercised 
under this Act, any judgment, decree, 
order or decision of amy court or autho- 
rity notwithstanding; 

(2) Without prejudice to the gene- 
rality of the provisions of clause {a) of 
sub-section (1) it is hereby declared 
that— 
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{a} every route on which the State 
Road Transport Service was operating on 
the appointed date and every such service 
shall be for purposes of this Act be 
deemed to be a route specified in the 
notification under Section 3, and the ser- 
vice operating under a scheme duly pre- 
pared and published under and in accord- 
ance with Sections 4 to 8: 

20. (2) For the removal of doubts, 
it is hereby declared that this repeal or 
the repeal of the U. P. State Road Trans- 
port Act 1950, by the aforesaid Ordin- 
ance shall not prejudice or affect the 
validity of— 

(a) any State Road Transport Service 
or order referred to in clause (a) of sub- 
section (1) of Section 13 of the said Act 
and they shall continue to be as valid in 
law as if the said Act had not been re- 
pealed; 

(b) anything done or any action 
taken including any appointment or ap- 
plication made, notification, order, in- 
struction or direction issued, rule, form, 
bye-law or scheme framed, certificate, 
permit or licence granted and registra- 
tion effected under the said Act or the 
Ordinance shall, as far as it is not incon- 
sistent with the provisions of this Act, 
continue in force and be deemed to have 
been done or taken under the correspon- 
ding provisions of this Act.” 


Section 19 (1) (a) seeks to validate all 
orders made, actions or proceedings 
taken, directions issued or jurisdiction 
exercised under the 1951 Act and for that 
purpose the legislature created a legal 
fiction that all the orders issued, pro- 
ceedings taken or actions taken or juris- 
diction exercised under the 1951 Act shall 
be deemed to have been issued, taken or . 
exercised under the corresponding provi- 
sions of 1955 Act. Section 19 (1) (a) thus 
validated the orders and notifications 
issued or the Schemes framed under the 
1951 Act while sub-section (2) sought to 
validate the operation of the State Trans- 
port Service on the routes on which the 
State Road Transport Undertaking may 
have been plying its vehicles on the ap- 
pointed date namely 4th February, 1955, 
and for that purpose the legislature creat- 
ed a legal fiction that the operation of the 
State Road Transport Services on such 
routes shall be deemed to be in pursu- 
ance of the scheme duly prepared and 
published in accordance with the provi- 
sions contained in Sections 4 to 8 of the 
1955 Act. Section 19 (1) (a) was general 
in nature to validate all actions taken or 
orders or notifications issued under the 
1951 Act which would include a scheme 
notified under that Act, while sub-sec~ 
tion (2) made special provision to vali- 
date the operation of the vehicles of State 
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Transport Undertaking even though such 
operation may be in the absence of any 
scheme. The operation of the State Trans- 
port Undertaking vehicles in the absence 
of any scheme framed under a valid law 
was without any legal sanction, the same 
was rendered illegal, The legislature 
therefore sought to validate the operation 
of the State Transport Services by creat- 
ing a legal fiction under sub-section (2) of 
Section 19 of the 1955 Act. In my opinion 
in the present case the notification dated 
l2th February, 1951 issued under sub- 
section (1) of Section 13 of the 1951 Act 
notifying the Meerut-Delhi route stood 
validated by Section 19 (1) (a) of the 
1955 Act, but even if no valid scheme had 
been framed under the 1951 Act the ex- 
clusive operation of the Motor Vehicles 
was validated by the deeming provisions 


' of sub-section (2) of Section 20 of the ; 


1955 Act because the State Transport 
Service was operating on Meerut-Delhi 
route on 4th February, 1955. 


23. Sri Khare then urged that 
Section 19 (2) (a) of the 1955 Act could 
not validate the operation of the Meerut- 
Delhi route as U. P, Government Road- 
ways were plying in illegal manner on 
the said route without obtaining any per- 
mit. He placed reliance on State of Uttar 
Pradesh v. Inter-State Transport Appel- 
late Tribunal (AIR 1971 All 488). In that 
case a Division Bench of this Court held 
that the U. P. Government Roadways was 
not exempt from obtaining permits under 
the provisions of the Motor Vehicles Act 
for plying its vehicles on a notified route. 
It is noteworthy that in that case the 
interpretation of Section 19 (2) (a) was 
neither raised nor considered. 


Z4. Sri Khare then relied upon 
the judgment of a Division Bench in 
Jagat Nath Wahal v. State (Special Ap- 
peal No. 25 of 1970 (AIl) decided by the 
Lucknow Bench on 9-4-1971), The Divi- 
sion Bench while interpreting the ex- 
pression “operating” occurring in sub- 
section (2) (a) of Section 19 of the 1955 
Act, held that it implied plying of State 
Road ‘Transport Services in accordance 
with law and not in violation of law. The 
Bench held that since the U. P. Govern- 
ment Roadways had not obtained permits 
as required by Section 42 of the Motor 
Vehicles Act, the plying of their services 
on Delhi-Agra route was illegal. The 
Bench was of the view that the legisla- 
ture in enacting Section 19 (2) (a) of the 
Act contemplated that the operation of 
Road Transport Services must be in ac- 
cordance with law and therefore any 
illegal or unauthorised operation of State 
Road Transport Service could not be 
validated under Section 19 (2) (a) of the 
Act and as such the route could not be 
treated a notified route under the said 


AIR. 


provision. With profound respect to the 
learned Judges I am unable to agree with 
the interpretation of Section 19 (2) (a) of 
the 1955 Act. In my opinion, the legisla- 
ture intended that even if the operation 
of State Transport Services was not in 
accordance with law, the operation should 
be treated valid as if the services were 
being operated in pursuance of a validly 
framed scheme under the 1955 Act. The 
plain meaning of the expression ‘operat- 
ing” in my opinion is that the State Road 
Transport Services were being plied on 
the route on the aforesaid date namely 
the 4th February, 1955. The setting and 
the context in which clause (2) (a) was 
enacted must be taken into account in 
interpreting the expression “operating”. 
As already discussed, the legislature was 
keen to ensure the operation of the U. P. 
State Vehicles on the route as the schemé 
framed under the 1951 Act had been de- 
clared void. The deeming provision con- 
tained in Section 19 (2) (a) pre-supposed 
that the operation of the vehicles of the 
State Transport Undertaking was not in 
accordance with law and for that reason 
a necessity arose to validate the operation 
of vehicles. The interpretation placed by 
the learned Judges of the Division Bench 
defeats the very purpose for which the 
legislature enacted Section 19 (2) (a). 
Moreover, the violation of any provision 
of the law in plying its vehicles by the 
State Transport Undertaking cannot 
affect the validity of the deeming provi- 
sion nor it could affect the nature and 
character of a notified route. Take a case 
where admittedly the route is notified 
but the vehicles of the State Transport 
Undertaking ply on that route in viola- 
tion of law, for example, without ob- 
taining any fitness certificate which is 
mandatory under the provisions of the 
Motor Vehicles Act. In plying their vehi- 
cles without fitness certificate, the State 
Transport Undertaking may be guilty of 
an offence for which it may be liable to 
punishment but that breach of law can- 
not change the nature of the notified 
route. It is conceded that the route was 
not denotified because the vehicles of the 
State Transport Undertaking were com- 
mitting breach in plying its vehicles. 

25. In Special Appeal No. 15 of 
1972 (All) (Jagannath Wahal v. State 
Transport Undertaking) decided on 9-10- 
1972, a Division Bench of this Court up- 
held the judgment of brother C. S. P. 
Singh, J. in holding that the Lucknow- 
Kanpur route was a notified route and no 
private operator was entitled to obtain 
a stage carriage permit on that route. 
The Division Bench held that the scheme 
framed under the 1951 Act for exclusive 
operation of the State Transport Services 
was validated by Section 19 of the 1955 


Act. Similar argument as raised before 
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me in the present case was repelled and 
it was held that Section 19 (1) (a) was 
Wide enough to validate any schemes or 
notifications issued under 1951 Act. The 
Division Bench did not agree with the 
interpretation of Section 19 (2) (a) as 
given by the other Division Bench in 
Special Appeal No. 25 of 1970. In Special 
Appeal No. 15 of 1972, both the learned 
Judges, O. P, Trivedi as well as Jagmohan 
Lal, JJ. disagreed with the view express- 
ed by the Division Bench in Special Ap- 
peal No. 25 of 1970, but since the scheme 
relating to Lucknow-Kanpur route was 
upheld on the interpretation of Section 
19 (1) (a) the learned Judges did not refer 
the matter to larger Bench, In the instant 
case also, since the notification dated 12th 
February, 1951, stood validated by Sec- 
tion 19 (1) (a) of the Act, it is not neces- 
sary to invoke the provisions of Section 
19 (2) (a) for upholding the validity of 
the notification dated 12th February, 1971. 
I therefore do not consider it necessary 
to refer the matter to a larger Bench. 


26. In Janta Motor Transport Co. 
Vv. State (Special Appeal No. 883 of 1967 
connected with Special Appeal No. 885 of 
1967), decided on 17-9-1968 (All) a Divi- 
sion Bench of this Court consisting of 
S. N. Dwivedi and Gangeshwar Prasad, 
JJ. considered the scope of Section 19 of 
1955 Act. S. N. Dwivedi, J. speaking for 
the Bench held that ‘Section 19 (1) (a) 
contained a general validating provision, 
while sub-section (2) of Section 19 was 
illustrative of the general provision which 
sought to validate certain things, namely, 
the continued operation of the State 
Transport Services on every route on 
which the State Road Transport Services 
were already operating on the appointed 
date. The Bench held that the notification 
dated 12th February, 1951, notifying the 
Moradabad-Meerut route stood validated 
by Section 19 of the 1955 Act and the 
Moradabad-Meerut route continued to be 
notified route and no private operator 
was entitled to obtain a permit on that 
route, It is noteworthy that the Meerut- 
Delhi route was also notified by the same 
notification and therefore the law laid 
down by the Division Bench in Janta 
Motor Transport case is fully applicable 
to the present case. The respondents’ con- 
tention, therefore, cannot be accepted, 


27%. Sri Khare then urged that the 
notification dated 12-2-1951 did not con- 
tain any scheme, it merely notified the 
plying of vehicles of the U. P. State Road 
Transport Services on various routes of 
the State. The necessary particulars and 
details of a scheme as required by the 
1951 Act were not contained in the noti- 
fication and there was no prohibition con- 
tained in.that notification excluding ope- 
ration of vehicles on the Meéerut-Delhi 
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route by any other private individuals, 
A copy of the notification dated 12-2 
1951 has been filed as Annexure I to the 
petition. During the course of arguments 
a copy of the Gazette containing that 
notification was produced before me. The 
notification was issued in pursuance of 
the provisions of Section 18 of Act II of 
1951, Section 18 was enacted to validate 
the plying of the State Road Transport 
Services on various routes of the State 
which had been operating even prior to 
the enactment of 1951 Act. The State 
Government was plying vehicles on vari- 
ous routes of the State including the 
DelhixzMeerut route under executive 
orders without there being any law. 
After the decision of Moti Lal’s case 
AIR 1951 All 257 (FB) the Legislature 
enacted U. P. Act No. JI of 1951 and in 
that connection it sought to validate the 
plying of the State Road Transport Ser- 
vices on the various routes. Section 13 (1) 
(b) laid down that every route on which 
State Road Transport was operating on 
the appointed date viz., 9-2-1951 and 
every such service shall for purpose of 
the Act be deemed, as the case may be, 
to be a route specified in a notification 
issued under Section 3, and the service 
operating under a scheme duly prepared 
and published under and in accordance 
with Sections 4 and 5 provided that the 
State Government published in the Offi- 
cial Gazette within 15 days of the com- 
mencement of the Act as to the aforesaid 
road transport service providing as. far 


as may be, for all or any of the matters 
specified in sub-section (2) of Section 4 


and the scheme so published shall be and 
be deemed to be the scheme duly con- 
firmed and published under sub-section 
(3) of Section 5 thereafter the route to 
which it relates shall be called a notified 
route and the provisions of Sections 6 and 
7 shall be applicable thereto. It is con- 
ceded that the State Government pub- 
lished in the Official Gazette a notification 
within 15 days of the enforcement of the 
Act in compliance with the provisions 
contained in Section 13 (1) (b). Once the 
requirement of Section 13 (1) (b), was 
complied with and a notification was pub- 
lished in the Gazette the routes mention- 
ed in that notification were deemed to be 
notified routes and the consequences con- 
tained in Sections 6 and 7 automatically 
ensued, Consequently no other person 
except the State Road Transport Under- 
taking was entitled to ply vehicles on the 
notified route. The notification which was 
published in the Gazette dated 12-2-1951 
expressly mentioned the Meerut-Delhi 
route, It is therefore reasonable to hold 
that the Meerut-Delhi route became a 
notified route and no other person was 


entitled to obtain any permit for plying 


166 AH, 


vehicles on that route. The contention of 
Sri Khare that the notification did not 
contain necessary details or particulars as 
contemplated by Sections 4 to 8 of 1955 
Act and further it did not contain any 
prohibition, therefore it was not a scheme 
in accordance with the Act and the route 
was not a notified route is untenable. 
Section 13 (1) (b) laid down that the noti- 
fication need not be comprehensive one. 
it merely required details as far as pos- 
sible including the name of the route, the 
services which were being run and the 
date of the commencement of the State 
Transport Service and the number of ser- 
vices by others on the route or part of it. 
The notification contained seven columns. 
A careful perusal of those columns make 
it clear that on the Meerut-Delhi route 
66 State Road Transport Services were 
being provided exclusively by the State 
Government with effect from 1-3-1950. In 
my opinion the notification fully complied 
with the requirements laid down in Sec- 
tion 13 (1) (b) of the Act. A similar con- 
tention was repelled by a Division Bench 
in interpreting the notification dated 12-2- 
1951 in Special Appeal No. 883 of 1967 
connected with Special Appeal No. 885 of 
the 1967 (supra), After a detailed discus- 
sion the Division Bench held that all 
matters mentioned in sub-section (2) of 
section 4 were not required to be speci- 
fied in each and every scheme. The Bench 
further held that it was not necessary to 
state in the notification that private bus 
operators were prohibited from operating 
on the route, Once the State Government 
was. operating its vehicles exclusively on 
the Meerut-Delhi route and if that was 
notified the consequences contemplated 
by Section 7 of the 1951 Act automati- 
cally ensued, therefore by necessary im- 
plication the notification contained a pro- 
vision prohibiting the private bus opera- 
tors from operating on the Meerut-Delhi 
route. The notification dated 12-2-1951 
contained a scheme in respect of Meerut- 
Delhi route which was published within 
15 days of the enforcement of the 1951 
Act as a result of which the said route 
was deemed to be a notified route under 
that Act. The notification dated 12-2-1951 
is not vitiated on account of any lack of 
necessary particulars or details. 

28. Lastly it was urged that the 
Regional Transport Authority, Meerut 
had granted permits to private operators 
for certain routes which overlap portions 
of Meerut-Delhi route, as such the autho- 
rities themselves were not treating the 
route as a notified route. The grant of 
permit for other route which may be 
overlapping a portion of Meerut-Delhi 
route stands on a different footing. Even 
though such -permit could legally be 
granted, the character and nature of Mee- 
rut-Delhi route could not be changed and 
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no permit to a private operator on Mee- 
rut-Delhi route could be granted. More- 
over, if the transport authorities are 
granting permit in illegal manner, that 
can hardly be a ground to treat the said 
route a non-notified route available for 
grant of permit to private operators. I 
therefore find no merit in this contention. 


29. To sum up, my conclusions 
are that the notification dated 12th Feb- 
ruary, 1951, was validated by the 1955 
Act and the Meerut-Delhi route continu- 
ed to be a notified route with the result 
no private operator could legally obtain 
any permit on that route. The transport 
authorities, namely the State Transport 
Authority and the Appellate Tribunal 
had no jurisdiction to entertain any ap- 
plication under Chapter IV of the Motor 
Vehicles Act or to grant any stage carri- 
age permit on the said route to any pri- 
vate operator. The schemes framed by 
the State Government in respect of 
inter-Statal route were valid and if there 
was any lacuna, the same stood removed 
by the Parliamentary legislation, namely, 
Section 135 of the Motor Vehicles Act, 
1939. 


30. In the result the petition suc- 
ceeds. The order of the State ‘Transport 


-Appellate Tribunal dated 27th February, 


1973, is quashed. In the circumstances of 
the case parties shall bear their own 


costs. 
Petition allowed. 
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All 1 (FB), Overruled. (Contract Act 
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tion of India, Arts. 13 (3} and 366 (10) — 
Law, meaning of). 

Per Full Bench:— 

A person to whom an accommodation 
governed by the U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947 has 
been let out by the landlord in contra- 
vention of the general order passed by the 
District Magistrate under S. 7 (2) of the 
Act is liable to be proceeded against 
under S. 7-A at the instance of the per- 
son in whose favour an allotment order 
was passed by the District Magistrate 
even though that allotment order was 
passed subsequent to the accommodation 
being unauthorisedly let out and occu- 
pied by the former person. AIR 1964 All 


1 (FB), Overruled. 
(Paras 27, 41 and 42) 
Per Mathur. C. J. (Prem Prakash. J. 
concurring):—~ 
On the application of the principles 
contained in the definitions in S. 3 (29), 
General Clauses Act, 1898 and Art. 13 (3) 
read with Art. 366 (10) of the Constitu- 
tion of India it can safely be laid down 
that the term ‘law’ includes an order by 
a competent authority having the force of 
law. Consequently, where any agreement 
is forbidden by an order of the competent 
authority having the force of law, it shall 
be an agreement forbidden by law as con- 
templated by S. 23 of the Contract Act. 
This ‘shall be irrespective of whether the 
general or special order of the District 
Magistrate under S. 7 (2) is or is not an 
administrative order. It is an order pass- 
ed under S. 7 (2) of the Act which has the 
force of law. Such an order has also the 
sanction of the law because the illegal 
act is punishable under S. 8. Further, any 
private agreement in contravention of the 
general or special order under S. 7 (2) is 
of such a nature that, if permitted, it 
would defeat the provisions of the Act. 
(Paras 12, 18) 


Consequently, a private agreement 
of tenancy between the landlord and a 
third person in contravention of the gene- 
ral or special order of the District Magis- 
trate under S. 7 (2) is void and his posses- 
sion can be overlooked and in the eye of 
the law, the accommodation shall be 
deemed to be vacant such that the Dis- 
trict Magistrate can pass special order 
under S. 7 (2), and if necessary steps 
under Section 7-A of the Act can be 
taken to put the allottee into possession 
of the accommodation. (Para 15) 

(for reasons given by Jagmohan Lal 
and Bakshi, JJ. (Jha, J. concurring) see 
Para. 38). 
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MATHUR, C. J.:— The learned Sin- 
gle Judge hearing the Second Appeal was 
of opinion that the Full Bench decision of 
this Court in Udhoo Dass v, Prem Pra- 
kash, 1963 All LJ 406 = (AIR 1964 All 1) 
(FB) requires reconsideration and, there- 
fore, referred the following question for 
consideration by a larger Bench: 

“Whether a person to whom an ac- 
commodation governed by the U. P. 
(Temporary) Control of Rent and Evic- 
tion Act, 1947, has been let out by a land- 
lord in contravention of a general order 
passed by the Magistrate under Section 7 
of that Act, is liable to be proceeded 
against under Section 7-A at the instance 
of the person in whose favour an allot- 
ment order has been passed by the Dis- 
trict Magistrate subsequent to the date on 
which the accommodation was unautho- 
risedly let out by the landlord to the 
former person.” 


The material facts of the case are that 
the previous tenant, Jamal Waris, ‘was 
occupying the disputed shop situate in 
the city of Lucknow without any allot- 
ment order, i.e. an order of the District 
Magistrate under Section 7 (2) of the 
U. P. (Temporary) Control of Rent and 
Eviction Act, 1947 (hereinafter referred 
to ‘as the Act’) and he vacated the ac- 
commodation on 2-6-1967. He was in 
arrears of rent amounting to Rs. 50. 
Mohd. Ishaq applied to the District Ma- 
gistrate on 6-6-1967 for an order of allot- 
ment under Section 7 (2) and such an 
order was passed in his favour on 26-8- 
1967 and the order was issued on 28-8- 
1967. Prior to the passing of the allot- 
ment order the landlord made a private 
contract of tenancy with the present 
appellant, Abdul Hameed, who agreed to 
pay a monthly rent of Rs. 4 per month 
and also paid the arrears due from the 
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previous tenant. There is no dispute ın 
that Abdul Hameed occupied the shop 
before the passing of the allotment order. 
Tt is also not in dispute that neither the 
landlord nor the previous tenant, Jamal 
Waris, had intimated to the District Ma- 
gistrate under Section 7 (1) of the Act 
that the accommodation had fallen 
vacant, 


2. When the District Magistrate 
took proceedings under Section 7-A of 
the Act for the eviction of the appellant 
and for putting the allottee in possession, 
the appellant instituted the present suit 
against the allottee Mohd. Ishaq for in- 
junction to restrain him from dispossess- 
ing the appellant from the shop. The 
suit was dismissed by both the courts 
below and while hearing the second 
appeal the learned Single Judge made the 
above reference to a larger Bench. 

3. The order of reference repro- 
duced above assumes that there exists a 
general order under Section 7 (2) of the 
Act passed by the District Magistrate, 
Lucknow, which forbids the landlords not 
to let out to any one any accommodation 
which is or has fallen vacant or is about 
to fall vacant. 


4; The points that arise for con- 
sideration are whether any private agree- 
ment of tenancy between the landlord 
and the appellant in contravention of the 
general order passed by the District Ma- 
gistrate under Section 7 (2) of the Act is 
or is not legal so as to confer rights on 
him, and whether the occupation of the 
accommodation by the appellant in pur- 
suance of the agreement of tenancy is, in 
the eye of law, legal in the sense that the 
accommodation cannot be deemed to pe 
vacant in respect of which a special order 
under Section 7 (2) of the Act can he 
passed by the District Magistrate. Ano- 
ther question for consideration shall be 
whether for enforcement of the special 
order under Section 7 (2) of the Act, can 
action be taken by the District Magistrate 
under Section 7-A. of the Act for the dis- 
possession of the appellant and to put the 
allottee, namely, Mohd. Ishaq, in posses- 
sion thereof? 


5. In 1963 All LJ 406 = (AIR 1964 
All 1) (supra) the Full Bench has express- 
ed the opinion that where the order of 
allotment was passed after the private 
tenant had entered into possession of the 
accommodation, irrespective of whether 
a general order under Section 7 (2) of the 
Act does or does not exist, the special 
order under Section 7 (2), in other words, 
the allotment order is, not valid and can- 
not be enforced under Section 7-A. We 
respectfully differ with the view. 

6. We shall like to make it clear 
that the rule laid down in the Full Bench 
case can, in our opinion, be applied only 
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to those cases where no general order as 
contemplated by Section 7 (2) of the Act, 
not to let out the accommodation without 
the permission or order of the District 
Magistrate, has been passed. In such a 
case there would merely be the direction 
contained in Section 7 (1) (a) of the Act, 
but there shall be no restriction on the 
landlord to himself make a contract with 
any person for letting out the accommo- 
dation. The restriction imposed by sub- 
section (2) of Section 7 comes into play 
only after the District Magistrate passes 
a general or special order. When no such 
order exists, the landlord can unhesitat- 
ingly exercise the fundamental right 
guaranteed to him under Article 19 of the 
Constitution and if he decides to exer- 
cise his fundamental right his action can- 
not be deemed to be illegal simply be- 
cause the District Magistrate could have 
passed a general or special order in res- 
pect of the accommodation. When a per- 
son possesses the fundamental right to 
use his property in any manner he likes, 
he need not await the orders of the pub- 
lie authorities and can act under and in 
accordance with the ordinary law, name- 
ly, the Transfer of Property Act and the 
Contract Act. When the landlord has the 
right to make a contract in respect of his 
property and such contract is valid, the 
accommodation shall be deemed not to 
be vacant on the date the accommodation 
is actually occupied by the lessee and 
when the accommodation is not vacant 
the District Magistrate cannot have the 
power under Section 7 (2) to pass any 
general or special order, Any order of 
allotment passed after the accommodation 
has been occupied by the lessee shall in 
such circumstances be contrary to law 
and hence unenforceable under §. 7-A. 


4. But where the District Magis- 
trate has passed a general order under 
Section 7 (2) of the Act, directing the 
landlord not to let out the accommoda- 
tion without his permission or order, 
there comes into existence a restriction 
in the exercise of the aforementioned 
rights and the question naturally arises 
whether such a private contract of ten- 
ancy is valid and enforceable and also 
whether the District Magistrate can pass 
an order of allotment under Section 7 (2) 
which is enforceable under Section 7-A. 


8. Before making comments on 
the observations made in the Full Bench 
case of 1963 All LJ 406 = (AIR 1964 All 
1) (supra) it will be proper to make our 
own comments on the provisions of the 
Act and also of the ‘Contract Act to 
clearly indicate the basis of our forming 
a contrary opinion. 

9. The object of the Act is “to 
provide for the continuance during a 
limited period, of powers to control the 


‘the absence of an order 


1975 


letting and the rent of residential and 
non-residential accommodation and to 
prevent the eviction of tenants there- 


‘from”, Clause (1) of Section 7 (1) of the 


Act provides that “every landlord shall 
within 7 days after an accommodation be- 
comes»vacant by his ceasing to occupy it 
or by the tenant vacating it or otherwise 
ceasing to occupy it or by termination of 
a tenancy or by release from requisition 
or in any other manner whatsoever, give 
notice of the vacancy in writing to the 
District Magistrate”. Similarly, clause (b) 
of this section places responsibility on the 
tenant occupying the accommodation to 
give notice in writing to the District 
Magistrate of his vacating the accommo- 
dation or ceasing to occupy it. Both the 
landlord and the previous tenant admit- 
tedly contravened the provisions of sub- 
section (1) of Section 7 for which they 
can be prosecuted under Section 8 of the 
Act; but in the absence of a general or. 
special order under sub-section (2) of 
Section 7, they cannot be said to have dis- 
regarded the provisions of the Act nor 
an order passed under Section 7. The 
intimation under sub-section (1) can be 
for the information of the District Magis- 
trate to enable him to decide whether or 
not to issue a general or special order 
under sub-section (2), Consequently, in 
under sub-sec- 
tion (2) the landlord is free to exercise 
his ordinary rights, that is, to let out the 
accommodation. Under sub-section (2) of 
Sec, 7 the District Magistrate can pass 
a general or special order requiring a 
landlord to let or not to let to any per- 
son any accommodation which is or has 
fallen vacant or is about to fall vacant. 
Ordinarily, the District Magistrate shall 
not pass an order directing the landlord 
not to let out the accommodation to a 
specific person. Such an order may be 
regarded as discriminatory and, there- 
fore, invalid. Consequently, such an order 
would generally be in a general form di- 
recting the landlord not to let out the 
accommodation to any one without ‘the 
prior permission or order of the District 
Magistrate. The special order contemplat- 
ed by the sub-section would invariably 
be in favour of a particular person. The 
difference between the general and spe- 
cial order is thus material, 


10. Consequently, where no gene- 
ral order under Section 7 (2) of the Act 
has been passed, the only liability placed 
upon the landlord and the previous ten- 
ant is to give intimation to the District 
Magistrate under Section 7 (1) of the 
vacancy, and for disregard of this statu- 
tory provision both can be prosecuted 
under Section 8 of the Act. However, in 


view of the fact that Section 7 (1) does 
not, in any way restrict the power of the 
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landlord to make private contract of ten- 
ancy with any person, he can enter into 
an agreement and if the lessee enters into 
possession before the passing of the spe- 
cial order under Section 7 (2) that order 
shall be invalid because on the date of 
the passing of the order there is no 
vacancy,—the accommodation being al- 
ready in the possession of the lessee. But 
where there exists a general order of the 
District Magistrate under Section 7 (2) of 
the Act directing the landlord not to let 
out the accommodation to any person 
without the permission or direction of the 
District Magistrate any private agreement 
arrived at between the landlord and a 
third person shall be against the general 
order of the District Magistrate. If such 
a private agreement arrived at before the 
passing of the special order, that is, the 
order of allotment under Section 7 (2) of 
the Act, is held to be valid and enforce- 
able, the very object and purpose of the 
Act shall be defeated. Where the land- 
lord or the previous tenant does not give 
any intimation under Section 7 (1) of the 
Act to the District Magistrate, he shall 
be ignorant of the vacancy and it shall 
not be possible for him to promptly pass 
an order of allotment under Section 7 (2) 
of the Act. Within the intervening period 
the landlord can enter into a private 
agreement with a third person and re- 
cover from him any amount of rent, The 
person with whom the landlord may 
enter into an agreement shall not neces- 
sarily be a person who needs the accom- 
modation the most. Needs of other per- 
sons may be more urgent. The result 
Shall be that it shall not be possible for 
the District Magistrate to allot the accom- 
modation to the most deserving person. 
Further, it shall be possible for the land- 
lord to enhance the rent in spite of the 
rent being controlled under the provi- 
sions of the Act. To put it differently, if 
a private agreement arrived at between 
the landlord and another person, as a 
result of which the latter is put in pos- 
session of the accommodation as a tenant, 
is regarded as a void and unenforceable 
transaction, any special order passed by 
the District Magistrate under Section 7 
(2) shall become ineffective and the ob- 
ject and the purpose of the Act shall be 
completely defeated, 


ii. Coming to the Contract Act 
Section 10 thereof provides that “all 
agreements are contracts if they are made 
by the free consent of parties competent 
to contract, for a lawful consideration 
and with a lawful object and are not 
hereby expressly declared to be void.” 
Consequently, agreements which are not 
for a lawful consideration and with the 
lawful object, or which are expressly de- 


clared to be void, are not contract, that 
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IS an agreement enforceable under the 
law. There being no provision in the Act 
declaring private agreements of tenancy 
fo be void, the later part of Section 10 is 
inapplicable. Section 23 of the Contract 
Act, however, lays down which conside- 
rations and objects of an agreement are 
lawful and which are not, The material 
part of Section 23 runs as below:— 

“The consideration or object of an 
agreement is lawful, unless— 

it is forbidden by law; or 
_ 4s of such a nature that, if permitted, 
it would defeat the provisions of any 
law; or 

is fraudulent;— 


In each of these cases, the considera- 
tion or object of an agreement is said to 
be unlawful. Every agreement of which 
the object or consideration is unlawful, 
is void.” 

12. The expression ‘law’ has not 
been defined in the Contract Act, nor in 
the U. P. General Clauses Act, 1904, but 
in the Central General Clauses Act. 1897, 
Indian Law’ is defined in Section 3 (29) 
as below:— l 

‘Indian law’ shall mean any Act, 
Ordinance, Regulation, rule, order, bye- 
law or other instrument which before the 
commencement of the Constitution had 
the force of law in any Province of India 
or part thereof, or thereafter bas the 
force of law in any Part A 
State or Part C State or part thereof, 
but does not include any Act of Parlia- 
ment of the United Kingdom or any 
Order in Council, rule or other instru- 
ment made such Act.” 


This definition is applicable tọ all the 
Central Acts and Regulations made after 
the commencement of the General Clau- 
ses Act. The Contract Act was enacted in 
1872 before the commencement of the 
General Clauses Act, 1897. Therefore, 
this definition is not directly applicable 
to the Contract Act, but there appears to 
be no reason why the principles contain- 
ed in the above definition be not made 
applicable to even the earlier enactments. 
‘Law’ must, therefore, include not only 
an Act and Ordinance but also Regula- 
tions, rule, order, bye-law or other in- 
strument which has the force of law. Si- 
milar inference can be drawn from the 
provisions of the Constitution also. For 
the purposes of Art. 13 of the Constitution 
the term ‘law’ includes any Ordinance, 
order, bye-law, rule, regulation, notifica- 
tion, custom or usage having in the terri- 
tory of India the force of law. In Article 
366 (19) the expression ‘existing lew’ has 
been defined for the purpose of the Con- 
stitution, to mean any law, Ordinance, 
order, bye-law, rule or regulation passed 
or made before the commencement of 
this Constitution by any Legislature, au- 
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thority or person having power to make 
such a law, Ordinance, order, bye-law, 
rule or regulation. By virtue of Article 
367 (1), the General Clauses Act, 1897, is, 
subject to such adaptations and modifica- 
tions that may be made therein under 
Article 372, apply for the interpretation 
of the Constitution as it applies for the 
interpretation of an Act of the Legisla- 
ture of the Dominion of India. 


13. On the application of the 
principles contained in the above defini- 
tion contained in the General Clauses 
Act, 1897 and the Constitution of India it 
can safely be laid down that the term 
‘law’ includes an order by a competent 
authority having the force of law. Con- 
sequently, where any agreement is for- 
bidden by an order of the competent 
authority having the force of law, it 
shall be an agreement forbidden by law 
as contemplated by Section 23 of the 
Contract Act, This shall be irrespective 
of whether the general or special order 
of the District Magistrate under Section 
7 (2) is or is not an administrative order. 
It is an order passed under Section 7 (2) 
of the Act which has the force of law. 
Such an order has also the sanction of 
the law because the illegal act is punish- 
able under Section 8 of the Act. Further, 
as already indicated above, any 
private agreement in contravention of 
the general or special order under Sec- 
tion 7 (2) of the Act is of such a nature 
that, if permitted, it would defeat the 
provisions of the Act. 


14, One of the recognised forms 
of subordinate legislation is by issue of 
a general order by an authority to which 
such power has been delegated under the 
enactment. For example, Section 3 of the 
Essential Commodities Act, 1955, dele- 
gates authority to the Central Govern- 
ment to legislate on matters mentioned 
therein by issue of general orders. The 
Central Government can further dele- 
gate this power to the State Government 
or any authority or officer subordinate 
to the State Government, Similarly, the 
Defence of India Act conferred powers 
on the Central Government and the State 
Government to legislate on several mat- 
ters by issue of general orders. The sta- 
tutory orders validly issued by the au- 
thorities empowered to do so have been 
held to be ‘law’ within the meaning of 
Section 23 of the Act and any agreement 
made in violation of such order has been 
held to be void and illegal. See Sm. 
Mukul Dutta Gupta v, Indian Airlines 
Corpn. (AIR 1962 Cal 311). Similarly, in 
Debi Prasad v. Rup Ram, (1888) ILR 10 
All 577 the. agreement of sub-letting of 
the licence made punishable as an of- 
fence under the Excise Act, was held to 
be contrary to law within the meaning 


me 
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of Section 23 of the Contract Act and the 
claim to recover the amount due under 
such an agreement, unenforceable in a 
court of law. It may here be mentioned 
that in this case there was no provision 
in the Excise Act prohibiting the sub- 
letting of the licence; the Excise Act 
simply made the violation of any condi- 
tion of a licence granted under the Act 
a punishable offence. However, one of the 
conditions of the licence was to prohibit 
sub-letting the benefits of the licence. A 
similar view was expressed in ‘Thithi 
Pakurudasu v. Bheemtudu, (1903) ILR 26 
Mad 430. 


15. Consequently, a private agree- 
ment of tenancy between the landlord 
and a third person in contravention of 
the general or special order of the Dis- 
trict Magistrate under Section 7 (2) of 
the Act is one which is forbidden by law 
or is at least of such a nature that, if 
permitted, it would defeat the provisions 
of the law. By virtue of Section 23 of the 
Contract Act the consideration or object 
of the agreement is unlawful and such 
an agreement-is void. A void agreement 
is, in the eye of law non-existent and 
does not confer any right on the parties to 
the agreement, A void agreement can be 
disregarded by a third party and, there- 
fore, in a case of the present nature the 
possession of the so-called lessee being 
unlawful shall be as trespasser which 
can be kept out of consideration and the 
state of affairs existing before he took 
possession shall come into play. In other 
words, in respect of an accommodation 
having been occupied by a person under 
a private agreement with the landlord, 
his possession can be overlooked and in 
the eye of law, the accommodation shall 
be deemed to be vacant such that the 
District Magistrate, can pass special 
order under Section 7 (2), as was done in 
the present case in favour of Mohd. 
Ishaq, and if necessary steps under Sec- 
tion 7-A of the Act can be taken to put 
the allottee into possession of the accom- 
modation. 


16. In the Full Bench case of 1963 
All LJ 406 = (AIR 1964 All 1) (supra) it 
was held that the contract of tenancy 
between the landlord and a third person 
is not void and consequently where a 
person has taken possession of the ac- 
commodation on the basis of the private 
agreement of tenancy the accommodation 
cannot be deemed to be vacant and the 
District Magistrate has no power to pass 
an order of allotment under Sec. 7 (2) 
and no steps can be taken under Section 
7-A to put the allottee in possession. This 
rule, according to the Full Bench, shall 
be applicable irrespective of whether any 
general order under Section 7 (2) had 
or had not been passed, provided that 
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there was a private agreement of ten- 
ancy and the accommodation was occupi- 
ed before the passing of the allotment 
order. Further no proceeding under Sec- 
tion 7-A for dispossession of that person 
can be taken to enforce the order of 
allotment. 


17. Evidently, the Full Bench 
came to this conclusion being of the view 
that the tenancy and the relationship of 
landlord and tenant was not created by 
the order of the District Magistrate but 
by subsequent contract between the land- 
lord and tenant. Observations made by 
Desai, C. J. in this case are:— 


“The order issued by the District 
Magistrate does not confer any tenancy 
rights upon him, naturally he cannot be- 
come a tenant unless a contract of ten- 
ancy has been entered into between him 
and the landlord. Landlord-tenant rela- 
tionship is governed by the provisions of 
the Transfer of Property Act and the 
Contract Act.” 


18. A special order under Section 
7 (2) is passed often without the consent 
of the landlord and at occasions against 
his wishes. Once an allottee is not to the 
liking of the landlord, the latter would 
never enter into contract of tenancy with 
the allottee. Even though the landlord 
may not enter into a contract of tenancy 
with the allottee, he can occupy the ac- 
commodation and pay rent as contem- 
plated by the law. Consequently, in spite 
of there being no contract between the 
landlord and the tenant the possession 
of the allottee shall be as a tenant and 
there shall exist a relationship of land- 
lord and tenant. As defined in the Act, 
landlord is one who is entitled to recover 
rent while the allottee is a tenant beiny 
liable to pay rent to the landlord. The 
relationship between the two will thus be 
based not on contract, but under the 
statutory provisions. The relationship can 
thus be regarded as one of statutory ten- 
ancy. It is true that a statutory tenant 
does not enjoy all the benefits and privi- 
leges of a lessee as detailed in the Trans- 
fer of Property Act, but for so long as 
he is in occupation of the accommodation 
he enjoys the status of a tenant and he 
can easily be called a statutory tenant. 
See Anand Nivas Private Ltd. v. Anandji 
Kalyanji’s Pedhi (AIR 1965 SC 414). 


19. Thus, the District Magistrate 
has no power to dictate the term of ten- 
ancy or to direct the landlord to enter 
into a contract of tenancy with the allot- 
tee, but once the order of allotment is 
passed and the allottee takes possession 
of the accommodation, the relationship 
between the landlord and the allottee 
acquires the status of landlord and ten- 
ant though the relationship is to a large 
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extent, be governed by the special law, 
namely, the present Act. 


20. The Full Bench was also 
guided by the factor that the making of 
the private contract of tenancy was pro- 
hibited by the District Magistrate and 
not by the law, and that the order of the 
District Magistrate may have the force 
of law but was not a law. The meaning 
and scope of the term ‘law’ has already 
been commented upon above. An order 
passed by a competent authority under 
the statutory provisions has the force of 
law, all the more, when contravention of 
the provisions of the Act has been made 
punishable under Section 8 of the Act. 


21. The Full Bench also laid stress 
upon the fact that a lease involves two 
agreements: one by the landlord agreeing 
to let his accommodation be used by the 
tenant in consideration of the  latter’s 
paying him money, called rent, and the 
other by the tenant agreeing to pay to 
the landlord money, called rent. in con- 
sideration of the latter’s allowing him to 
use his accommodation. Desai, C. J. ob- 
served that the object of one agreement 
was to acauire money and the object of 
the other agreement was to carry on 
business and neither of the two objects 
was unlawful within the meaning of Sec- 
tion 23 of the Contract Act. A private 
agreement of tenancy in contravention 
of the general and special order under 
Section 7 (2) of the Act is, already com- 
mented upon above, forbidden by law or 
is of such a nature that if permitted 
would defeat the provisions of the Act. 
Consequently, even though otherwise the 
consideration or object of the asreement 
may be lawful, being in contravention of 
the order under Section 7 (2), its consi- 
deration or object ceases to be lawful 
and on account of there being a general 
or special order under Section 7 (2) be- 
comes a void agreement, which cannot be 
enforced. 


22. In the Full Bench case an at- 
tempt was also made to differentiate be- 
dween consideration and contract. It was 
observed that the argument that the 
consideration for the tenant’s agreement 
was the use of the accommodation and 
that it was forbidden by law confused 
consideration with the contract itself. 
Desai, C. J. further observed that allow- 
ing accommodation to be used was not 
forbidden by any law; but what was 
prohibited was entering into a contract 
of tenancy in contravention of an order 
made under Section 7 (2). An agreement 
is a contract enforceable before the 
courts of law only when its considera- 
tion is lawful. In other words, when con- 
sideration is not lawful, there is no con- 
tract and any private agreement forbid- 
den by law or which will defeat the 
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provisions of the Act is void and un- 
enforceable. Once the landlord cannot 
enter into a contract of tenancy, he can- 
not permit any one other than the allot- 
tee to occupy the accommodation as ten- 
ant, There is thus not material difference 
between allowing an accommodation to 
be used as tenant and entering into a 
contract of tenancy. 


23. Similarly, Desai, C. J. observ- 
ed that an order made under Section 7 
(2) by a District Magistrate may have the 
force of law but is not law and that al- 
lowing the lessee to occupy the accom- 
modation is an act forbidden by the Dis- 
trict Magistrate but not by law within 
the meaning of Section 23 of the Con- 
tract Act. We have already made our 
comments on this point and for reasons 
already given above, the order of the 
District Magistrate under Section 7 (2) 
having the force of law is for the pur- 
pose of Section 23 of the Contract Act 
a ‘law’. 

24. The Full Bench placed the 
order of the District Magistrate under 
Section 7 (2) of the Act in the same cate- 
gory as an injunction order issued by 
the courts of law. It is said that the in- 
junction order did not stand in the cate- 
gory of law and on similar grounds the 
order of the District Magistrate may 
have the force of law but cannot be 
treated to be law within the meaning of 
section 23, Under Article 19 (1) (£) of the 
Constitution the State Legislature can 
place reasonable restrictions on the exer- 
cise of the right of a citizen to acquire, 
hold and dispose of property either in 
the interest of the general public or for 


the protection of the interest of any 
scheduled tribe, Where in the interest 


of general public it is not necessary ta 
impose a restriction throughout the State 
the State Legislature can delegate this 
power to a subordinate authority like the 
District Magistrate and the delegation of 
power can be in one form or the other. 
In the instant case, District Magistrates 
have been given the power to issue a 
general order under Section 7 (2) of the 
Act prohibiting the landlord from enter- 
ing into an agreement of tenancy without 
his permission or consent. It may be 
necessary to impose this restriction in a 
few districts and not all, or in certain 
areas of the district. Consequently, an 
order passed by the District Magistrate 
under Section 7 (2) is under a delegated 
authority having the same force as the 
enactment itself. The order applies to all 
the persons owning accommodation with- 
in the notified area. Such an order can- 
not have the same value as an injunction 
order binding merely the parties to the 
proceeding. An injunction order passed 
by a civil court is a judicial order which 
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cannot be placed in the category of a 
statutory order, that is, within the mean~ 
ing of ‘law’. The cases in which it was 
held that a sale held in disobedience of 
an injunction order passed by civil court 
is not void, can, therefore, be of no help 
in deciding the points in issue in the in- 
Stant case. z 


25. The Full Bench quoted with 
approval the observations in A. R. L. P. 
Firm v. U Po Kyaing, AIR 1939 Rang 305 
where it was observed that ‘law’ in the 
phrase ‘forbidden by law’, meant juridical 
statute law. In this Rangoon case the ap- 
plicability of the personal law was in 
issue and not a statutory order passed by 
a competent authority to give effect to 
the intention and the object of the enact- 
ment, For reasons already indicated 
above, we would not be justified to give 
such a restricted meaning to the term 
‘law’ used in Section 23 of the Contract 
Act. 


26. Before the Full Bench deci- 
sion in Udhoo Dass’s case, 1963 All LJ 406 
= (AIR 1964 All 1) (supra) the view of 
this Court was that an agreement of ten- 
ancy made in contravention of the order 
passed by the District Magistrate under 
Section 7 (2) is illegal and void. See 
Shyam Sunder Lal v. Lakshmi Narain 
Mathur, AIR 1961 All 347 and Shamsher 
Bahadur v. State, ATR 1964 All 395. A 
similar view was expressed by a Division 
Bench in the case of Ravindra Kumar v. 
Ram Chand Kohli, AIR 1973 All 247 
wherein the Full Bench case was distin- 
guished on the ground that the contract 
of tenancy may not be void between the 
landlord and the lessee but that will not 
make the possession of the lessee as that 
of a valid tenant within the meaning of 
Section 7 (2) of the Act. However in Ram 
Lal v. S. M. Singh, 1962 All LJ 260, 
Desai, C. J. and S. D. Singh J. took the 
view later adopted in the Full Bench case. 
It may be mentioned that in this case 
there was no reference to a general order 
under Section 7 (2) of the Act. 


27. The question referred to the 
Full Bench proceeds with the assumption 
that there exists a general order passed 
by the District Magistrate under Section 
7 (2) of the U. P. (Temporary) Control of 
Rent and Eviction Act, 1947. Consequent- 
ly, while expressing our opinion on the 
auestion referred to the larger Bench, we 
must restrict ourselves to cases where 
such a general order has been passed, In 
respect of such cases, we respectfully 
differ from the view expressed in the 
above Full Bench case of 1963 All LJ 406 
=(ATR 1964 All 1) (supra) and are of opin- 
ion that an agreement of tenancy made 
in violation of the general order issued 
by the District Magistrate under Section 
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7 (2) is void and the person to whom an 
accommodation governed by the U. P. 
(Temporary) Control of Rent and Evic- 
tion Act has been let out under such an 
agreement is liable to be proceeded 
against under Section 7-A at the instance 
of the person in whose favour the allot- 
ment order has been passed by the Dis- 
trict Magistrate either prior or subse- 
quent to the date on which the accommo- 
dation was unauthorisedly let out by the 
landlord. Our answer to the question re- 
ferred to this Bench is in the affirmative. 


PREM PRAKASH, J.:— I concur 
with my Lord the Chief Justice. 


JAGMOHAN LAL, J.:— (With P. N. 
Bakshi, J.) :— The following point has 
been referred to this Full Bench:— 


"Whether a person to whom an ac- 
commodation governed by the U. P. 
(Temporary) Control of Rent and Evic- 
tion Act, 1947, has been let out by a land- 
lord in contravention of a general order 
passed by the Magistrate under Section 
7 of that Act, is liable to be proceeded 
against under Section 7-A at the instance 
of the person in whose favour an allot- 
ment order has been passed by the Dis- 
trict Magistrate subsequent to the date 
on which the accommodation was unau- 
thorisedly let out by the landlord to the 
former person.” 


28. The facts so far as relevant 
for deciding this reference are that a shop 
situate in the city of Lucknow governed 
by the provisions of the U .P. (Tempo- 
rary) Control of Rent and Eviction Act, 
1947 (hereinafter referred to as the Act) 
was vacated by its former tenant on 2-6- 
1967. The defendant-respondent Mohd. 
Ishaq applied to the District Magistrate 
on 6-6-1967 for an order of allotment 
under Section 7 (2) and such an order 
was issued in his favour on 28-8-1967. 
But prior to that the landlord made a 
private contract of tenancy with the ap- 
pellant Abdul Hameed who entered in 
possession of the shop. After the shop 
had fallen vacant on 2-6-1967 no intima- 
tion of the vacancy was given by the 
landlord to the District Magistrate under 
Section 7 (1). 


29. When the District Magistrate 
took proceedings under Section 7-A of 
the Act for the eviction of the appellant 
and putting the respondent in possession 
in enforcement of the allotment order 
dated 28-8-1967 passed in his favour, the 
appellant instituted the suit out of which 
the second appeal in which this reference 
has been made arose, seeking an injunc~ 
tion to restrain the allottee Mohd. Ishaq 
respondent from dispossessing the appel- 
Jant from the said shop. The suit was 
dismissed by the trial court, That decree 
was affirmed in appeal by the lower ap- 
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pellate court. The plaintiff then filed a 
second appeal in this Court. While hear- 
ing the second appeal the Single Judge 
being of the opinion that an earlier Full 
Bench decision of this Court in 1963 All 
LJ 406 = (AIR 1964 All 1) (FB) required 
re-consideration made the above refer- 
ence to this larger Full Bench. The refer- 
ence assumes that there is a general order 
passed by the District Magistrate, Luck- 
now which forbids the landlords from 
letting out any accommodation to any 
person without his permission or an allot- 
ment order passed by him. That such a 
general order exists in respect of this 
district would also be evident from a de- 
cision of this Court in AIR 1964 All 395 
in which that order dated 22-5-1947 pass- 
ed by the then District Magistrate, Luck- 
now has been extracted. 


30. We have therefore to see whe- 
ther the private letting out of the accom- 
modation by the landlord to the plaintiff- 
appellant in contravention of the said 
general order passed by the District Ma- 
gistrate is illegal so as to confer no rights 
on him. Secondly whether the occupation 
of the accommodation by the appellant 
in pursuance of that illegal agreement of 
tenancy made by the landlord is no occu- 
pation in the eye of law and the accom- 

_modation shall be deemed to be vacant 
which could be allotted by the District 
Magistrate to the respondent under his 
allotment order issued on 28-8-1967. 
Lastly, we have to consider whether in 
order to enforce his order of allotment 
and put the respondent in occupation of 
the accommodation the District Magis. 
trate could take proceedings against the 
appellant under Section 7-A by way of 
ejecting him and using necessary force, 
if required, for this purpose. The rele- 
vant provisions of the Act are contained 
in Sections 7, 7-A and 8. The material 
portion of Section 7 is as follows: 

(1) (a) Every landlord shall, within 
seven days after an accommodation be- 
comes vacant by his ceasing to occupy it 
or by the tenant vacating it or otherwise 
ceasing to occupy it or by termination of 
tenancy or by release from requisition or 
in any other manner whatsoever, give 
notice of the vacancy in writing to the 
District Magistrate. 

) Every tenant occupying accom- 
modation shall within seven days of vaca- 
tion of such accommodation or ceasing 
to occupy it give notice thereof in writ- 
ing to the District Magistrate. 

(c} The notice given under clause (a) 
or (b) shall contain such particulars as 
may be prescribed. 

(2} The District Magistrate may “by 
general or special order require a land- 
lord to let or not to let to any person any 
accommodation which is or has fallen 
vacant or is about to fall vacant. 
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“(1) Where in pursuance of an order 
of the District Magistrate under sub-sec- 
tion (2) of Section 7, the vacancy of any 
accommodation is required to be reported 
and is not reported, or where an order 
requiring any accommodation to be let or 
not to be let has been duly passed under 
sub-section (2) of Section 7 and the Dis- 
trict Magistrate believes or has reason to 
believe that any person has, in contra- 
vention of the said order occupied the 
accommodation or any part thereof, he 
may call upon the person in occupation 
to show cause, within a time to be fixed 
by him, why he should not be evicted 
therefrom: 


Provided that no order under this 
section shall be passed if the District 
Magistrate is satisfied that there has been 
undue delay or it is otherwise inexnedi- 
ent to do so. 

(2) If such person fails to appear in 
reply to the notice served under sub-sec- 
tion (1), or, if he appears but fails to 
satisfy the District Magistrate that the 
order under sub-section (2) of Section 7 
was not duly passed and that he is en- 
titled to remain in occupation of the ac- 
commodation, the District Magistrate 
may, without preiudice to any other ac- 
tion which may be taken against him 
under this Act or any other law for the 
time being in force, direct him to vacate 
Aa premises within a period to be speci- 

ed. 


(3) Upon the making of tthe order 
under sub-section (2), the person against 
whom the order is made and every per- 
son claiming under him shall vacate the 
accommodation. If the accommodation is 
not vacated within the time allowed or 
such extended period, as the District Ma- 
gistrate may grant, the ‘District Magis- 
trate may evict or cause to be evicted 
the person or persons and use 
such force as may be necessary for 
earrying out the order, and also put the 
person, entitled under sub-section (2) of 
Section 7,.in occupation of the accommo- 
dation. 


Sr 


Sub-section (1) of Section 8 provides: 

“Any person who contravenes any 
of the provisions of this Act, or any order 
made in pursuance thereof, shall be pu- 
nishable on conviction with simple 
imprisonment for a term which may ex- 
tend to six months or with fine upto Rs. 
5,000 or with both.” 

31. The general order passed by 
the District Magistrate under sub-section 
(2) of Section 7 is usually in the form of 
directing the landlords in general not to 
let out any accommodation without his 
written permission. A special order con-= 


j 
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templated by the said sub-section relates 
to specific accommodation and is passed 
in favour of a particular person which 
in terms of this sub-section requires the 
landlord to let out the accommodation to 
the person in whose favour that order 
has been passed. This order is popularly 
known as allotment order, The State 
Government has also designated such an 
order passed by the District Magistrate 
under Section 7 (2) as allotment order in 
Rule 3 of the Rules known as the Con- 
trol of Rent and Eviction Rules, 1949 
framed under Section 17 of the Act. 


32. Before proceeding to consider 
the points as formulated above the facts 
of the case in 1963 All LJ 406 = (AIR 
1964 All 1) (FB) as mentioned in the 
judgment of Oak J, (as he then was) may 
also be noticed. In that case also a shop 
was let out by the landlord to Prem Pra- 
kash respondent in that appeal on 1-2- 
1952. Subsequently an allotment order 
was passed in favour of the appellant 
Udhoo Dass on 20-2-1952. Prem Prakash 
had entered in occupation of the shop on 
the basis of the private tenancy made by 
the landlord before the appellant Udhoo 
Dass and secured the allotment order. It 
had not been shown in that case that any 
general order forbidding the landlords to 
let out accommodation without the per- 
mission of the District Magistrate had 
been passed by the District Magistrate, 
Kanpur where the accommodation was 
situate, before 1-2-1952. On those facts 
the private contract of tenancy between 
the Jandlord and Prem Prakash could not 
be said to have been made in contraven- 
tion of any general or special order pass- 
ed by the District Magistrate under Sec- 
tion 7 (2) for the simple reason that be- 
fore 1-2-1952 no such order was in exist- 
ence. 


33. The mere fact that under Sec- 
tion 7 (1) (a) every landlord is required 
to give intimation of the vacancy of any 
accommodation to the District Magistrate 
does not mean that there was any restric- 
tion imposed on this common law right 
to let out that accommodation to any per- 
son of his choice. The giving of this inti- 
mation may be only for the purpose of 
record or with a view to enable the Dis- 
trict Magistrate, if he so liked to pass an 
allotment order under Section 7 (2) in 
favour of some person, But before such 
an allotment order is actually passed the 
landlord is not prohibted by Section 7 (1) 
itself or this sub-section read with Rules 
3 and 4 of the aforesaid Rules from let- 
ting out the accommodation privately. In 
fact the landlord after intimating the 
vacation to the District Magistrate need 
not wait for any length of time before 
letting out the accommodation or ask the 
District Magistrate if he intended to allot 
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it to some one else. If he privately lets 
out the accommodation to any person be- 
fore an allotment order is actually pass- 
ed by the District Magistrate that allot- 
ment order would be infructuous and 
void as there was no vacancy at that 
time. Such an allotment order could not 
be enforced by the District Magistrate by 
taking recourse to the procedure pres- 
cribed under Section 7-A. 

34. If however the landlord had 
not actually exercised his right of letting 
out the accommodation privately to any 
person before an order of allotment 
order was passed by the District Magis- 
trate under Section 7 (2), his freedom of 
action in this matter comes to an end 
and after that he is bound to comply 
with that order and to let out the accom- 
modation to the allottee and not to any 
other person. If he lets out the accommo- 
dation to any other person in violation 
of that allotment order, the tenant would 
not acquire any rights under the agree- 
ment of tenancy and he would be liable 
to be ejected by the District Magistrate 
under Section 7-A. After ejecting him the 
District Magistrate can put the allottee in 
possession. So on the facts of Udhoo 
Dass’s case the private contract of ten- 
ancy between the landlord and the ten- 
ant Prem Prakash was valid. To that 
extent I am in respectful agreement with 
the view expressed by the Full Bench in 
that case. 


35. The reference that was made 
to that Bench however proceeded on the 
assumption that there was a general 
order passed by the District Magistrate 
under Section 7 (2) forbidding the land- 
lords to let out any accommodation with- 
out his written permission, The learned 
Judges therefore proceeded to consider 
the question if a private agreement of 
tenancy entered into between the land- 
lord and a tenant, though made in con- 
travention of general order of the Dis- 
trict Magistrate, created a valid tenancy 
and the tenant was not liable to be eject- 
ed by the District Magistrate by taking 
recourse to provisions of Section 7-A. On 
this aspect of the matter the Full Bench 
pronounces the following propositions of 

w: 


1. If besides a general order passed 
by the District Magistrate prohibiting all 
landlords from letting out any accommo- 
dation without his permission, an order 
of allotment has also been passed by him in 
favour of X and the landlord in violation 
of both these orders lets out the accom- 
modation to Y, the contract of tenancy 
between the landlord and Y shall not be 
void. But in that case the Distriet Magis- 
trate besides prosecuting these persons 
under Section 8, can take proceedings 
under Section 7-A and after dispossessing 
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Y can enforce his order of i 
bere of allotment in 


Be At however the allotment order in 
favour of X is passed by the District Ma- 
Zistrate subsequent to the accommodation 
having already been let out to Y by the 
landlord, though in violation of the ge- 
neral ordér passed by the District Magis- 
‘trate, neither the contract of tenancy 
is void nor the District Magistrate can 
take proceedings under Section 7-A and 
dispossess Y to enforce the order of allot- 
ment in favour of X, All that can be done 
in such a ease is to prosecute and punish 
the landlord under Section 8 and possi- 
bly the tenant also under the same sec- 
tion read with Section 11 of the Act. 


36. With all respects to the learn~ 
ed Judges I am wholly unable to sub- 
scribe to the second proposition. Even 
with regard to the first proposition I find 
it difficult to agree with the view that an 
agreement of tenancy made by the land- 
lord in violation of the general order of 
the District Magistrate is not void and 
illegal. In fact if the agreement of ten- 
ancy between the landlord and the tenant 
is held to be valid it is difficult to hold 
that the tenant is still liable to be pro- 
ceeded against under Section 7-A. I shall 
now examine the reasons given by the 
Full Bench in support of its view and 
state my own reasons for the different 
view. 

37. The reasons given by the Full 
Bench in support of its view may be 
summarised as follows: 


1. An order of allotment passed by 
the District Magistrate under Section 7 
(2) only directs the landlord to let out 
the accommodation to the allottee. After 
that it is for the landlord to enter into 
a contract of tenancy with the allottee. 
But if he does not do so, the allotment 
order by itself does not create the rela- 
tionship of landlord and tenant. 


2. For the breach of an order passed 
by the District Magistrate under Section 
7 (2) the landlord may be prosecuted 
and punished under Section 8 and possi- 
bly the tenant to whom the accommoda- 
tion is let out by the landlord in contra- 
vention of that order can also be punish- 
ed under Section 8 read with Section 11 
of the Act if the necessary ingredients 
of abetment are established. But that 
does not render the contract void. 


3. A contract prohibited by law is 
of course an illegal and unenforceable 
contract. But there is no provision what- 
soever in the Act rendering a contract of 
tenancy made by a landlord and another 
person in contravention of an order pass- 
ed by the District Magistrate under Sec- 
tion 7 (2) void or even illegal, 
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4. The making of a private contract 
of tenancy in such cases is prohibited by 
the District Magistrate and not by law. 

5. An order made by the District 
Magistrate under Section 7 (2) is not law. 
According to Desai C. J. such an order 
may have the force of law but is not law 
for the purposes of Section 23 of the Con- 
tract Act. According to Oak J. it is only 
an administrative order or it can at best 
be pleased on the same footing as an 
injunction order passed by the civil court 
in a case instituted in that court. A sale 
made by a person in disobedience of an 
injunction order issued against him bD 
the Civil Court directing him not sell 
the property has not been held to be a 
void sale. On the same principle, a pri- 
vate agreement of tenancy made by the 
landlord in contravention of a general 
order passed by the District Magistrate 
under Section 7 (2) does not render the 
agreement of tenancy void. 

6. The term ‘law’ occurring in the 
phrase ‘forbidden by law’ used in the 
first phrase of Section 23, Contract Act, 
means juridical statute law and not an 
order like the general order passed by 
a District Magistrate under Sec, 7 (2). 

7. Neither the consideration nor the 
object of an agreement of tenancy made 
by landlord in contravention of a general 
order passed by the District Magistrate 
under Section 7 (2) is of such a nature 
that, if permitted, it would defeat the 
provisions of any law. Such an agreement 
may defeat the object of the Act but it 
does not defeat any provision of the Act. 


8. In some cases proceedings under 
Section 7-A can also be taken by the 
District Magistrate if the letting has been 


_done after an allotment order was pass- 


ed in defiance of that order as well as 
a general order passed by the District 
Magistrate, But if the letting had been 
done only in contravention of general 
order and the order of allotment was 
passed subsequent to such private letting 
proceedings under Section 7-A also can- 
not be taken. In such a ease the only 
action that can be taken against the land- 
lord and the tenant is criminal action 
under Sections 8 and 11, 


38. I shall examine these reasons 
seriatim. 

1. It is true that a special order pass~ 
ed by the District Magistrate under Sec- 
tion 7 (2) which is popularly known as 
an order of allotment is in terms of this 
sub-section a direction issued to the land- 
lord to let out the accommodation to the 
allottee. But it is not quite correct to say 
that the relationship of landlord and ten- 
ant can be created only when the land- 
lord is pleased to enter in a contract of 
tenancy with the allottee and that if he 
is not willing to do so for reasons best 


% 


1975 Abdul Hameed v. Mohd. Ishaq 


known to him no tenancy is created, If 
an allotment order has been validly pass- 
ed and the allottee lawfully enters or is 
put in possession, a statutory tenancy is 
created even though the landlord with- 
out any justification refuses to enier in 
a contract of tenancy with him. Refer- 
ence may be made to Anand Nivas (P.) 
Lid. v. Anandji Kalyanji’s Pedhi, AIR 
1965 SC 414. j 


2. The landlord and ‘tenant, of 
course, incur criminal liability under 
Sections 8 and 11 by making a private 
agreement of tenancy in contravention of 
a general order passed by the District 
Magistrate. But criminal action against 
them is not the only remedy provided 
under the Act. The person in occupation 
of the. accommodation under such agree- 
ment is liable to be ordered to vacate the 
premises under sub-section (2) of Section 
T-A., This sub-section clearly provides 
that the District Magistrate may take 
this action without prejudice to any 
other action which may be taken against 
him under this Act or any other law for 
the time: being in force. This shows that 
the criminal action against the offenders, 
who defy the general order of the Dis- 
trict Magistrate, taken under Section 8 
and civil action taken under sub-section 
(2) of Section 7-A are not mutually ex- 
clusive but are complementary remedies 
to rectify the breach committed by them. 
The point worth noticing is that the legis- 
lature has placed the breach of the order 
passed by the District Magistrate under 
Section 7 (2) on the same footing as the 
‘breach of any other provision of the Act 
itself for the purposes of punishing the 
offender. Further sub-section (2) of Sec- 
tion 7-A provides that unless the offender 
satisfies the District Magistrate that the 
order under Section 7 (2) was not duly 
passed, he will be directed by the Dis- 
trict Magistrate to vacate the premises. 
This shows that the legislature itself has 
provided in the Act the remedial action 
against the offender for breach of a duly 
passed order under Section 7 (2). 


3. The distinction between an agree- 
ment which may be forbidden by law and 
one which is merely declared to be void 
was pointed out by the Full Bench in 
Dip Narain v. Nageshwar Prasad, AIR 
1930 All 1 (FB). A contract forbidden by 
law is not only a void contract but it is 
illegal. Such a contract cannot become 
valid even if parties can agree to it as 
was held by this Court in Gouri Datt v. 
Bandhu, AIR 1929 All 394. In that case 
it was also held that it is seldom that an 
Act can be construed to declare some- 
thing unlawful unless that Act provides 
a penalty for breach of the provision. In 
the present case the Act by itself does 
not contain any provision prohibiting the 
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landlord and another person from enter- 
ing in a contract of tenancy. But dele- 
gates that power to the District Magis- 
trate to impose such a restriction by 
issuing a general or special order under 
Section 7 (2). Once that order has been 
passed by the authority to whom power 
has been delegated under Section 7 (2) 
that order is effective and binding on all 
concerned like any other provision con- 
tained in the Act itself. Since the Act it- 
self provides a penalty for breach of 
such an order it follows that an agree- 
ment of tenancy made in violation of 
that Order would be illegal. 


4, Desai C. J. concedes that it is the 
act of entering into a contract of tenancy 
in contravention of an order made under 
Section 7 (2) by the District Magistrate 
that may be said to be prohibited. But ıt 
is an act forbidden by the District Ma- 
gistrate and not by law within the mean- 
ing of Section 23. The District Magistrate 
does not prohibit the making of such a 
private contract of tenancy by making 
request to the landlord, He does so by 
passing a statutory Order under Section 
7 (2) which is law within the meaning 
of Section 23, Contract Act as we shall 
just see, 

3. It may be stated that even if the 
making of a contract is prohibited by a 
provision having the force of law, a con- 
tract made in violation of such provision 
will be an illegal contract. However, to 
say that a general Order passed by the 
District Magistrate under Section 7 (2) 
is only an administrative order or to 
place it on the same footing as an in- 
junction order passed by the Civil Court 
in a particular case, is to overlook the 
essential legal character of delegated 
legislation, In modern times, a large 
volume of law is made through subordi- 
nate or delegated legislation which takes 
the form of rules, regulations, bye-laws 
etc. The term ‘law’ has not been defined 
in the Contract Act. But Section 3 (29) 
of the General Clauses Act, 1897 contains 
the following definition of the expression 
‘Indian law’. 

““Indian law” shall mean any Act, 
Ordinance, Regulation, Rule, Order, bye- 
law or other instrument which before 
the commencement of the Constitution 
had the force of law in any Province of 
India or part thereof, or thereafter has 


‘the force of law in any Part A State or 


Part C State or part thereof. but does 

not include any Act of Parliament of the 

United Kingdom or any Order in Council, 

es , or instrument made under such 
ct? 


The definition of law which was not 
perhaps brought to the notice of the 
Full Bench, clearly includes subordinate 
legislation also within its ambit. One of 
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the recognised forms of subordinate legis- 
lation is a general Order issued by an 
authority to which power to issue such 
orders has been delegated by the statute 
itself. Section 3 of the Essential Commo- 
dities Act, 1955 delegates authority to the 
Central Government to legislate on mat- 
ters mentioned therein by issue of gene- 
ral orders. The Central Government can 
further delegate this power to the State 
Government or any authority or officer 
subordinate to the State Government. 
Similarly the Defence of India Act con- 
ferred powers on the Central Govern- 
ment and the State Government to legis- 
late on several matters by issue of gene- 
ral orders. The statutory orders validly 
issued by the authorities empowered to 
do so have been held to be ‘law’ within 
the meaning of Section 23, Contract Act 
and any agreement made in violation of 
such Order has been held to be void and 
illegal. Reference may be made to Sita 
Ram v. Kunj Lal, AIR 1963 All 206 and 
Mukul v, -Indian Air Lines Corporation, 
AIR 1962 Cal 311. 


In (1888) ILR 10 All 577 the plaintiff 
was granted a licence by the excise au- 
thorities under Section 42 of the Excise 
Act, 1881, to manufacture and sell coun- 
try liquor which contained a condition 
against subletting the benefits of the 
licence. In the Act itself there was no 
such prohibition and it simply provided 
that the violation of any condition of a 
licence granted under the Act would be 
a punishable offence, The plaintiff sub- 
let the licence to the defendants in viola- 
tion of that condition and the defendanis 
executed an agreement to pay to the 
plaintiff Rs. 1,500. When the plaintiff 
filed a suit to recover the money on the 
basis of that agreement, it was held that 
the subletting of the licence having been 
made punishable as an offence is to be 
. deemed as an act contrary to law within 
the meaning of Section 23, Contract Act 
and the claim to recover the amount due 
under such an agreement could not 
therefore be enforceable in a court of 
law. The same view was taken by the 
Madras High Court in (1903) ILR 26 Mad 
430. 

The courts do not legislate and they 
only adjudicate on individual disputes in 
accordance with law. So an injunction 
order passed by a civil court cannot be 
deemed as statutory Order. The cases in 
which it has been held that a sale held 
in disobedience of an injunction order 
passed by Civil Court is not void, are 
therefore of no help in deciding the point 
under consideration. 

6. In AIR 1939 Rang 305 (FB) the 
question was whether a person who had 
become a monk under the Buddhist law 
could buy and sell property though under 
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the personal law governing such a monk 
there was a prohibition for monks being 
engaged in a trade, The monk having 
entered in a trade agreement the ques- 
tion arose whether the agreement was 
vold under Section 23, Contract Act. It 
was held that the expression ‘the provi- 
sions of any law’ used in the second 
clause of Section 23 were comprehensive 
enough to “include the provisions of 
Buddhist law also governing the monks 
though the expression ‘law’ used in the 
first clause of that section means only 
juridical law, ie. law enacted by legis- 
lature. Juridical law would include not 
only Acts and Ordinances but also sub- 
ordinate legislation in the form of statu- 
tory rules, regulations, orders, bye-laws 
etc. This decision is not an authority to 
propound the proposition that subordi- 
nate legislation is excluded from the term 
‘law’ used in the first clause of Sec. 23. 


It may also be pointed out that the 
expression ‘law’ as used in Part III of the 
Constitution has been defined in Clause 
{3) of Article 13 on similar lines as Sec- 
tion 3 (29) of the General Clauses Act so 
as to include subordinate legislation also 
in its purview. The Supreme Court in 
Narendra Kumar v. Union of India, AIR 
1960 SC 430 held that a statutory order 
issued by the Central Government under 
Section 3 of the Essential Commodities 
Act known as Non-Ferrous Metal Control 
Order, 1958 was a law within the mean- 
ing of Article 13 and for its validity it 
had to satisfy the requirement contained 
in clause (2) of this Article, 


Similarly a regulation which is ano- 
ther form of subordinate legislation 
framed under the Mines Act was held by 
the Supreme Court in Chief Inspector of 
Mines v. K. C. Thapar, AIR 1961 SC 838 
as ‘law’ within the meaning of Article 
20 (1) of the Constitution. I am therefore 
of the opinion that a statutory order like 
a general Order passed by a District 
Magistrate under Section 7 (2) of the Act 
is law within the meaning of Section 23, 
Contract Act. 


7. If an agreement made by a land- 
lord with a person in violation of a ge- 
neral Order issued by the District Magis- 
trate under Section 7 (2) is held as a 
valid contract it would not only defeat 
the purpose of the Act but would also 
make the provisions of that Act as con- 
tained in Section 7 read with Rule 3 and 
Section 7-A nugatory. In that case it 
would be open to a landlord not to inti- 
mate the vacancy to the District Magis- 
trate under sub-section (1) of Section 7 
and to let out the accommodation to any 
person whom he likes at any rent as 
agreed upon between him and that 
person and thereby disabling the District 
Magistrate from allotting the accommo- 
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dation to a person whom he thinks it 
should be allotted under Rule 3 within 
a period of thirty days of the receipt of 
the intimation sent by the landlord under 
Section 7 (1) (a) and thereafter the Dis- 
trict Magistrate would also be helpless 
to dispossess that person by taking re- 
course to the proceedings under Section 
7-A. If such a contract is allowed to 
stand, it would defeat the provisions of 
the Act within the meaning of clause two 
of Section 23. 


8. If an accommodation has been let 
out by the landlord in violation of a 
general Order issued by the District 
(Magistrate under sub-section (2) the ten- 
ant can evidently be preceeded against 
under Section 7-A. There is no reason to 
draw a line that such proceedings can be 
taken only if besides a general order an 
order of allotment has also been passed by 
the District Magistrate prior to that sub- 
letting. In my opinion, the proceedings 
under Section 7-A against a person to 
whom the accommodation has been let 
out by the landlord in violation of the 
general Order are not dependent on the 
passing of an order of allotment. Even 
without passing such an order of allot- 
ment the District Magistrate can dispos- 
sess that tenant by following the proce- 
dure laid down in Section 7-A and there- 
after he can allot it to any person whom 
he thinks proper. If however he has al- 
ready passed an order of allotment in 
favour of any person whether before or 
after the accommodation had been let 
out by the landlord to the tenant the 
proceedings under ‘Section 7-A can never- 
theless be taken and after dispossessing 
that tenant the allottee can be put in 
possession in enforcement of that allot- 
ment order. 


39. I may now consider some 
cases specifically relating to this matter. 
In Waman Shriniwas v. R. B. and Co. 
AIR 1959 SC 689 an accommodation had 
been let out by the landlord in violation 
of Section 15 of Bombay Hotel and Lodg- 
ing House Rates Control Act, 1947 which 
prohibited subletting and made it unlaw- 
ful for a tenant to assign or transfer his 
interest in the premises let to him. It was 
held that the agreement of sub-tenancy 
made in violation of Section 15 was void 
and unenforceable. The mere fact that in 
that case the prohibition was contained 
in the Act itself while the prohibition in 
the present case is contained in subordi- 
nate legislation in the form of a general 
Order issued by the District Magistrate, 
does not make any difference. Once 
a statutory order in exercise of the dele- 
gated authority had been validly passed 
by the authority competent to do so that 
order has as much the force of law as the 
provisions contained in the Act itself._ 


Abdul Hameed v, Mohd. Ishaq 


“ 


(FB) (J. Lal J.)  [Prs. 38-41] All. 179 


40. Before the Full Bench in 
Udhoo Dass’s case 1963 All LJ 406 = . 
(AIR 1964 All 1) the view taken by this 
Court was that an agreement of tenancy 
made in contravention of an order pass- 
ed by the District Magistrate under Sec- 
tion 7 (2) was illegal and void. Reference 
may be made to the decision in AIR 1961 
All 347 and AIR 1964 All 395 (supra). In 
1962 All LJ 260 it was held that if a per- 
son has already entered into occupation 
of an accommodation under a contract of 
lease with the landlord before an order 
under sub-section (2) of Section 7 has 
been passed by the District Magistrate, 
he cannot be said to be in occupation of 
an accommodation in contravention of 
the-order passed under Section 7 (2) and 
cannot be called upon to show cause 
under Section 7-A (1) why he may not be 
evicted from that accommodation. The 
contravention of a prior general order 
under Section 7 (1) was not considered 
in this case. 


41. Even after the Full Bench de- 
cision, a Division Bench of this Court 
consisting of Satish Chandra and P. N. 
Bakshi JJ. held in the case or AIR 1973 
All 247 that where a general order has 
been passed by the District Magistrate 
under Section 7 (2) prohibiting the land- 
lord from letting out any accommodation 
then, without an allotment order the let- 
ting in defiance of such a general order 
would be unauthorised and in the eyes 
of law there was vacancy; and the Rent 
Control and Eviction Officer had juris- 
diction to make an allotment order in 
respect of the premises. In my opinion, 
this view though it runs counter to the 
view of the Full Bench in Udhoo Dass’s 
case 1963 All LJ 406 = (AIR 1964 All 1) 
(FB) is correct view. The learned Judges 
instead of formally recording a dissent 
against that Full Bench decision and re- 
ferring to a larger Bench chose to ob- 
serve that the Full Bench was not of 
material assistance in deciding the point 
involved in that case. It was for this 
reason that the present reference to a 
larger Bench was felt necessary. I am 
therefore of the opinion that an agree- 
ment of tenancy made in violation of a 
general order issued by the District 
Magistrate under Section 7 (2) is void and 
the person to whom accommodation has 
been let out under such agreement is 
liable to be proceeded against under Sec- 
tion 7-A at the instance of the person in 
whose favour an allotment order has 
been passed by the District Magistrate 
either prior or subsequent to the date on 
which the accommodation was unautho- 
risedly let out by the landlord to the 
former person or by the District Magis- 
trate suo motu even in the absence of 
such allotment order, The reference 
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Should therefore be answered 
(affirmative, 

D. N. JHA, J. :— 41-A. I concur with 
Hon’ble Jagmohan Lal J. 

BY THE COURT 

42. The question referred to the 
Full Bench is answered in the affirma- 
tive, namely, that a person to whom an 
accommodation governed by the U. P. 
( Temporary) Control of Rent and Evic- 
tion Act, 1947 has been let out by the 
landlord in contravention of the general 
order passed by the District Magistrate 
under Section 7 (2) of the Act is liable to 
be proceeded against under Section 7-A 
at the instance of the person in whose 
favour an allotment order was passed by 
the District Magistrate even though that 
allotment order was passed subsequent to 
the accommodation being unauthorisedly 
let out and occupied by the former 
person. 


in the 
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nature. $ 

A finding of fact recorded by the 
courts below cannot be interfered with 
when there is a difference of opinion be~ 
tween the Judges constituting the Bench. 
In such a case sub-section (2) of S. 98 will 
be applicable as respects that finding 
alone on which there is a difference of 
opinion and not to the result of the ap- 
peal itself when in the opinion of one 
Judge the lower court has misapplied the 
law on the facts found but the other 
Judge does not concur in that view. 
Where the opinion of the third Judge on 
the legal point is severable from his opin- 
ion on the finding of fact that finding be- 
comes conclusive by the application of 
S. 98 (2) irrespective of the opinion re- 
corded by the third Judge. (Para 17) 
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JAGMOHAN LAL, J.:— This second 
appeal has been filed by a tenant against 
whom a decree for ejectment has been 
passed by the lower appellate court 
though the trial court had dismissed the 
suit of the plaintiff-respondent. The ac- 
commodation, which is the subject-mat- 
ter of the suit, is governed by the provi- 
sions of the U. P. (Temporary) Control of 
Rent and Eviction Act (to be hereafter 
called as the Act) which has since been 
repealed. The ejectment of the tenant 
was sought by the landlord on the ground 
that he had committed default within 
the meaning of Section 3 (1) (a) of the 
Act. A notice dated 16-9-1964 demanding 
arrears of rent due till then for a period 
of more than three months was served 
by the landlord on the tenant on 17-9- 
1964 requiring him to pay the arrears of 
rent within one month from the date of 
the receipt of that notice. The tenant sent 
the arrears of rent by money order on 
10-10-1964, The money order was add- 
ressed to the landlord who resided in 
district Sitapur though the accommoda- 
tion is situate in the city of Lucknow. 
The money order was taken by the post- 
man to the landlord on 31-10-1964 and 
on that date the postman reported that 
the landlord had gone out of station for 
indefinite period and so he returned the 
money order to the tenant who received 
it back on 9-11-1964. On these facts the 
landlord alleged that the tenant was 
liable to ejectment under S. 3 (1) (a). 


2. The defence of the tenant was 
that there was an agreement between the 
parties that rent would be sent by the 
tenant to the landlord through money 
order after deducting money order com- 
mission. As such, the defendant did not 
commit any default when he sent the 
arrears of rent to the landlord by means 
of a money order on 10-10-1964 which ‘n 
ordinary course must have reached him 
before the expiry of the period of one 
month’s notice. If for some reason the 
money order did not reach the landlord 
within time or he did not accept it, the 
tenant was not at fault and the Post Office 
in such circumstances shall be deemed to 
be the agent of the landlord.” 


3. The trial court accepted the 
plea of the defendant and dismissed the 
suit. The lower appellate court while 
agreeing with the finding of the trial 
court that there was an agreement be- 
tween the parties under which rent could 
be remitted by the tenant through money 
order after deducting money order com- 
mission, was, however, of the opinion 
that merely because the tenant remitted 
the arrears of rent by money order on 
10-10-1964 will not protect him unless 
the money actually reached the landlord 
before the expiry of the period of notice. 


Ri 
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The learned Civil Judge relied on a de- 
cision of this Court in Jodha v. Ayodhya 
Prasad, 1967 All LJ 491 in support of 
this view. He accordingly held that the 
defendant was liable to ejectment under 
section 3 (1) (a) of the Act and passed 
a decree for ejectment against him. 


4. The defendant filed this second 
appeal against that decree. The appeal 
had a chequered history in this Court. 
It came for hearing before G. D. Sahgal, 
J. who under his order dated 23-8-1968 
noted that there was a difference of 
opinion in this Court on the question 
whether in the circumstances of the case 
when rent was remitted by the tenant 
to the landlord by money order, the Post 
Office acted as an agent of the tenant or 
of the landlord and so referred it to a 
larger Bench. The two decisions in which 
contradictory views on this point were 
taken were Jodha v. Ayodhya Prasad, 
1967 All LJ 491 (supra) and Ratan Lal 
v. Jagannath Prasad, 1967 All LJ 1029. 


5. The appeal then came before 
a Bench consisting of G. D, Sahgal and 
O. P. Trivedi, JJ. Along with this appeal 
there was another appeal also in which 
a similar point of law was involved 
though there was no agreement between 
the parties in that case with regard to 
remitting the rent by money order as it 
was found to be in the present case. 


6. After hearing these appeals a 
difference of opinion arose between the 
two Judges. Sahgal, J., was of the view 
that the remittance of arrears of rent by 
money order well in time by the tenant 
was a good payment for the purposes of 
Section 3 (1) (a) and that the tenant was 
not to suffer if for no fault of his the 
money order does not reach the landlord 
within normal time. Further, so far as 
the present case is concerned, he was 
of the view that since there was an 
agreement between the parties permit- 
ting the tenant to send the money by 
money order after deducting money 
order commission, the Post Office was 
acting as agent of the landlord after the 
tenant had tendered the money to it on 
10-10-1964. On the other hand, Trivedi 
J. was of the opinion that the remittance 
of rent by money order before the ex- 
piry of the period of notice under Sec- 
tion 3 (1) (a) was not by itself sufficient 
unless the money reached the landlords 
before the expiry of the period of notice. 
According to him the Post Office acted, 
in such conditions, as agent of the tenant 
and not as agent of the landlord. In res- 
pect of the finding of fact that there was 
an agreement between the parties that 
the tenant could send rent by money 
order, he was of the opinion that no such 


agreement could be spelt out from the. 


facts of the case. 
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7. In view of this difference of 


‘Opinion the Bench framed the following 


point and referred it for the opinion of 
the third Judge under the proviso to sub- 
section (2) of Section 98 of the Code of 
Civil Procedure:— 


‘Does a tenant, who has arranged to 
send to the landlord arrears of rent, re- 
ferred to in clause (a) of sub-section (1) 
of Section 3 of the U. P. (Temporary) 
Control of Rent and Eviction Act, 1947 
(Act ITI of 1947), through postal money 
order well within time so as to reach him - 
within one month of the service of notice 
of demand on the tenant, “fail to pay 
the same” under the provision of law if 
the amount fails to reach the landlord 
within that period for no fault of the 
sender.” 


8. This reference came before 
Lakshmi Prasad, J. who in his opinion 
dated July 8, 1969, partly agreed with 
Sahgal, J. and partly with Trivedi, J. He 
held that it cannot be laid down as a 
general rule that where a tenant arranges 
to send to the landlord arrears of rent 
demanded from him under Section 3 (1) 
{a) of the Act, through postal money 
order well within time so as normally 
to reach the landlord within the period 
of notice, he shall be deemed to have 
made such payment and he cannot be 
said to have failed to pay the same even 
though the money is actually tendered 
by the postman to the landlord beyond 
the period of notice. He was of the view 
that normally the Post Office in such 
cases acts as an agent of the tenant who 
chooses to send the arrears of rent 
through postal money order and it can- 
not be deemed to be an agent of the land- 
lord, So the Hability of payment of rent 
is discharged only when the money is 
actually tendered by the postman on be- 
half of the tenant to the landlord. But 
this ordinary rule was subject to an €x- 
ception where the tenant sends to the 
landlord arrears of rent through money 
order either on the request of the land- 
lord or under an agreement with the 
landlord and in that case the Post Office 
acts as an agent of the landlord. If the 
tenant has tendered money to the Post 
Office well within time, he cannot be said 
to have failed to pay the same within the 
meaning of Section 3 (1) (a), even though 
the amount is actually taken to the land- 
lord by the postman for some reason or 
the other after the expiry. of the period 
of notice. 


9, The learned Judge further 
tried. to resolve the difference of opinion 
between Sahgal, J. and Trivedi, J. on 
the question of fact whether or not there 
was an agreement between the parties 
in the present case under which the land- 
lord had permitted the tenant to send 
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rent through money order after deduci- 
ing money order commission. He agreed 
with the finding of Sahgal, J. on that 
point and disagreed with the finding of 
Trivedi, J. After recording this opinion, 
he further observed that so fas as the 2nd 
Appeal No. 614 of 1962 was concerned, 
the tenant had failed to pay the arrears 
of rent within the meaning of Section 3 
(1) (a) when he himself chose to remit 
the rent by money order and that money 
order actually reached the landlord after 
the expiry of the notice. But so far as 
the present case is concerned, the defen- 
dant-appellant could not be said to have 
committed a default because he had sent 
the arrears of rent by money order in 
pursuance of the agreement between the 
parties, 


10. When this opinion of the third 
Judge was received by the Bench con- 
sisting of Sahgal and Trivedi, JJ., Second 
Appeal No. 614 of 1962 was dismissed in 
accordance with the opinion of the third 
Judge. But with regard to his opinion in 
relation to the present second appeal, 
a further controversy was raised by the 
learned counsel for the plaintiff-respon- 
dent that the difference of opinion on 
question of fact as to whether or not 
there was an agreement between the par- 
ties that rent could be sent by the tenant 
to the landlord by money order, could 
not be referred to the third Judge under 
Section 98, C. P. C., and that in view of 
sub-section (2) of that section the decree 
passed by the lower appellate Court 
should be confirmed. The Bench under 
its order dated 4-11-1969 adjourned the 
case to another date so that this objec- 
tion raised by the counsel for the plain- 
tiff-respondent could be heard and de- 
cided afier hearing the arguments on be- 
half of both the parties. 


11. The case then came before 
another Bench consisting of Gursharan 
Lal and Jagmohan Lal, JJ. since by that 
time Sahgal, J. as well as the third Judge 
Lakshmi Prasad, J. had retired. That 
Bench accepted the contention of the 
learned counsel for the plaintiff-respon- 
dent that a difference of opinion between 
the two Judges on a question of fact 
could not be referred to a third Judge 
under Section 98, C.P.C., but only a 
legal point could be so referred under 
the proviso to sub-section (2) of that sec- 
tion. The Bench reframed the reference 
arising out of the difference of opinion 
originally existing between Sahgal, J. 
and ‘Trivedi, J. and referred it for tHe 
opinion of the third Judge. 


32. This time the reference went 
before K. B. Srivastava, J. He was of 
the opinion that the question so referred 
to him could be sub-divided in three 
parts out of which the first two parts 
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related to questions of fact, while the 
third part alone was a legal point. So far 
as the first two parts were concerned. 
they could not be referred under Section 
98 to the third Judge. Since the legal 
point covered by the third part was de- 
pendent on the finality of the facts as 
involved in the first two points, he did 
not think it possible to record his opinion 
on the legal point also. 


13. The case has now come be- 
fore this Bench since in the meantime 
Gursharan Lal, J. also retired. 


14. We have carefully perused 
the opinions originally recorded by Sah- 
gal, J. and Trivedi, J. with regard to this 
aspect of the case. Sahgal, J. observed 
as follows: 


“In the case giving rise to 2nd Appeal 
No. 8 of 1968 we have the additional 
ground that in that case as the landlord 
resided in Khairabad in the district of 
Sitapur, the property being situated in 
Lucknow, he had authorised the tenant 
to send the money by money order allow- 
ing the money order commission to be 
deducted and if the tenant had sent the 
money order well in time, the mere fact 
that it reached the landlord later than 
the date on which it ought to have reach- 
ed to avoid the mischief of ejectment, the 
tenant cannot be held liable.” 

On the other hand, Trivedi, J. observed: 


“The first appellate court held that 
there was an agreement between the 
parties that the tenant may send the rent 
by money order after deducting the 
money order commission. On the basis 
of this finding it was urged by learned 
counsel for the appellant that in his case 
the post office should be deemed to be 
the agent of the landlord and when ad- 
mittedly the rent was tendered in the 
post office before the expiry of one month 
of the service of notice there was no de- 
fault, To my mind it is impossible to 
spell out in this case an agreement be- 
tween the tenant and the landlord to the 
effect that the tenant should send = rent 
to the landlord through post office. The 
landlord appears to have agreed that if 
the plaintiff exercised the option of send- 
ing rent by money order he. may deduct 
the commission. To my mind that circum- 
stance alone would not justify the infer- 
ence that the landlord had either made 
a request or had agreed to remittance 
of the rent to him through post office.” 


15. It is, therefore, necessary to 
find what is the finding on this question 
which has been recorded by the courts 
below. The Munsif made the following 
observation in his judgment: 


“The defendant states that there was 
an agreement whereby he was to remit 
the rent to the plaintiff by M. O, after 
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deducting the M. O. charges. The plain- 
tiff denies the existence of any such 
apreement......... I therefore believe the 
defendant on this point and hold that 
there was an agreement whereby the rent 
was to be remitted by M. O. after de- 
ducting the M. O. charges.” 


16. The Civil Judge after refer- 
ring to the finding recorded by the trial 
Court on this point made the following 
observation of his own: 


“In my opinion also there was an 
apreement between the parties that the 
defendant may pay rent by money order 
after deducting money order commis- 
sion.” 


1%. From the above, it is clear 
that so far as the lower Courts are con- 
cerned, they have recorded a concurrent 
finding of fact in clear terms that there 
was an agreement between the parties 
under which the tenant was permitted 
to send the rent by money order after 
deducting money order commission. It 
was argued by the learned counsel for 
the plaintiff-respondent that in any case 
since the two Judges who originally 
heard this appeal recorded divergent 
opinions as regards this finding the de- 
cree of the lower appellate Court should 
be confirmed under sub-section (2) of 
Section 98. In our opinion, sub-section (2) 
would have been applicable to bring out 
this result if the difference between the 
two Judges had been confined only to this 
finding of fact. But actually the differ- 
ence of opinion between them was also 
as to the application of law to the finding 
of fact as recorded by the Courts below. 
Ordinarily, this Court while hearing a 
second appeal does not interfere with a 
finding of fact. In any case, a finding of 
fact recorded by the courts below can- 
not be interfered with when there is a 
difference of opinion between the Judges 
constituting the Bench. It, therefore, fol- 
lows that the finding of fact as recorded 
by the Courts below has to be accepted. 
In such a case sub-section (2) will be 
applicable as respects that finding alone 
on which there is a difference of opinion 
and not to the result of the appeal itself 
when in the opinion of one Judge the 
lower court has misapplied the law on 
the facts found but the other Judge does 
not concur in that view. So the question 
that survives is whether on that finding 
of fact the lower appellate Court had cor- 
rectly applied the law by holding that 
even though the rent was sent by the 
tenant in accordance with that agree- 
ment, the post office was holding the 
money as an agent of the tenant and if 
the money was not actually delivered to 
the landlord before the expiry of the 
notice, the tenant had failed to pay the 
arrears of rent within the meaning of 
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Section 3 (1) (a). The Bench, which ori- 
ginally heard the second appeal, had 
differed on that point. The third learned 
Judge to whom a reference was made has 
clearly recorded his opinion that in view 
of this agreement the post office was 
holding the money on behalf of the land- 
lord and not as an agent of the tenant 
and so the tenant cannot be deemed to 
have failed to make the payment after 
he had tendered the money to the post 
office on 10-10-1964. This opinion of 
Lakshmi Prasad J. on this legal point is 
severable from his opinion on the finding 
of fact respecting the alleged agreement 
which is in conformity with the finding 
of the lower court which finding becomes 
conclusive by the application of sub-sec- 
tion (2) of Section 98, C. P.C. irrespec- 
tive of the opinion recorded by the third 
Judge. In this view of the matter no 
further reference to third Judge is called 
for to resolve the difference existing in 
the opinions recorded by the two Judges 
who originally heard this appeal. 


18. In accordance with this opin- 
ion the appeal has to be allowed. The 
appeal is accordingly allowed. The result 
will be that the suit of the plaintiff shall 
stand dismissed, but under the circum- 
stances of the case, parties shall bear 
their own costs throughout. 


19. The opinion recorded by Sah- 
gal, J., Trivedi, J, and Lakshmi Prasad, 
J. shall be deemed to form part of this 
judgment. 

Appeal allowed. 
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Ram Kripal Sharma and~others, Ap- 
pellants v. The State of Uttar Pradesh 
and another, Respondents. 


Civil Misc. Writ Petn. No. 2285 with 
2531 of 1974, D/- 24-5-1974. 


(A) U. P. Milk and Milk Products 
Control Order (1974), Preamble — Con- 
stitutional validity —- Order is not viola- 
tive of Art. 14 on ground that it has been 
made applicable to only a few districts. 
(Constitution of India, Art. 14). AIR 1970 
SC 1133 and AIR 1972 SC 828, Rel. on. 

(Para 2) 


(B) U. P. Milk and Milk Products 
Control Order (1974), Cl. 3 Proviso (i) — 
Validity — It is not violative of Art. 14 
on ground that it makes an exception in 
regard to ice cream or Kulfi and thereby 
makes discrimination as against those 
who deal in commodities like cream, khoa 
etc. (Constitution of India, Art. 14). 
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W. P. No. 187 of 1966, D/~ 24-2-1967 (SC), 
` Foll. (Para 3) 


(C) U. P. Milk and Milk Products 
Control Order (1974), Preamble and Cl. 2 
— Validity — By the mere fact that the 
order has not been made applicable to 
dried milk, it cannot be said that it either 
defeats the purpose of order or is dis- 
criminatory. (Constitution of India, Arti- 
cle 14). á (Para 4) 

(D) U. P. Milk and Milk Products 
Control Order (1974), Preamble — Con- 
stitutional validity — Not violative of 
Art. 19. (Constitution of India, Art. 19 
(1) (g) and (6)), 

If with a view to maintain adequate 
supplies of milk, which is essential to the 
life of the community, restrictions are 
imposed against the. manufacturer of 
commodities mentioned in the Order it 
cannot be said that the restrictions are 
unreasonable. W. P. No, 187 of 1966, D/- 
24-2-1967 (SC), Foll (Para 5) 

(E) Essential Commodities Act (1955), 
S. 3 — U. P. Milk and Milk Products 
Control Order (1974), Preamble — Vali- 
dity — Order was not beyond the power 
State Government under S. 3 of the 

ct. p 
The power contained in Section 3 is 
very wide and could be legitimately used 
for imposing the restrictions contained in 
the Control Order with a view to pro- 
mote the purpose of the order. If no 
prohibition was made in regard to diver- 
sion of liquid milk for purposes of manu- 
facturing various milk products enume- 
rated in the order the purpose of the 

order would have been defeated. 
(Para 7) 

The. prohibitions contained in the 
Control Order do not violate any funda- 
mental right granted by the Constitution. 
It cannot, therefore, be said that the im- 
pugned order has been issued beyond the 
powers conferred by Section 3 of the Es- 
sential Commodities Act. AIR 1960 SC 
430 and 1968 All LJ 740, Foll. (Para 7) 

(F) U. P. Milk and Milk Products 
Control Order (1974), Cl. 3 (c}) — Prohi- 
bition under, of sale of sweets prepared 
with imported khoa etc. whether justified. 

Prohibition contained in Cl. 3 (c) of 
sale of sweets prepared with imported 
Khoa, cream etc, was justified even 
though there was no prohibition in re- 
gard to import of cream, khoa, etc. The 
cream, khoa etc. imported from outside 
places would not have any special mark 
to distinguish it from the cream or khoa 
` manufactured in the district covered by 
the Order. The restrictions on those mar- 
ginal cases could be justified to ensure 
effective enforcement of the provisions of 
the Control Order, 1968 All LJ 740 and 
C. W. No. 250 of 1969, D/- 9-5-1969 
{Delhi), Foll. (Para 9) 
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(G) U. P. Milk and Milk Products 
Control Order (1974), Cl. 3 (c) — Prohibi- 
tion regarding service of various milk 
oe — “Service” — Interpretation 
oO L 


The word "šervice” has to be read in 
the context in which it has been used 
namely “sell, serve, supply or export or 
cause to be sold, served, supplied or ex- 
ported.” If a resident of the district 
covered by Order imports any of the milk 
products mentioned in clause 3 (c) and 
uses it for his consumption and the con- 
sumption of his family members he will 
not be committing any breach of the 
order. (Para 10) - 


(H) U, P. Milk and Milk Products 
Control Order (1974), Cl. 3 (a) — Prehibi- 
tion only in regard to preparation of but- 
ter or ghee from cream and not from 
other methods — Restriction -being in | 
interest of general public for making 
liquid milk available to it, does not of- 
fend Art. 19 (1) (g). (Constitution of 
India, Art, 19 (1) (g)). 1968 All LJ 740, 
Foll. (Para 12) 
Cases Referred: Chronological Paras 
ATR 1972 SC 828 = (1972) 1 SCC 421 2 
AIR 1970 SC 1133 = (1970) 1 SCC 189 2 
(1969) Civil Writ No. 250 of 1969, D/- 

9-5-1969 = ILR (1969) Delhi 964 9 
1968 All Lg 740 6, 9, 12 
(1967) Writ Petn. No, 187 of 1966, D/- 

24-2~1967 (SiC) 3, 5. 6 
AIR 1961 SC 418 = (1961) 2 SCR 343 3 
AIR 1960 SC 430 = (1960) 2 SCR 375 7 


H. S. Nigam, for Appellants; Stand- 
ing Counsel, for Respondents. ‘ 


ORDER :— These two writ petitions 
challenge the validity of the U. P. Milk 
and Milk Products Control Order, 1974, 
petitioners 1 and 8 in writ petition No. 
2285 of 1974 are Halwais who prepare 
Rubree, Khoa and Paneer from milk and 
use them in preparing sweets and sell 
these goods at their respective shops 
whereas petitioners 2 to 7 are manufac- 
turers of Khoa from milk. The two peti- 
tioners in writ petition No. 2531 of 1974 
earry on the business of manufacturing 
ghee and butter after extracting cream 
out of milk. All the petitioners of these 
two writ petitions carry on their respec- 
tive trade in the district of Moradabad 
which is one of the districts to which the 
aforesaid order has been made applicable. 
A portion of the order which will be rele- 
vant for purposes of deciding the various 
points raised in the present writ petitions 
is reproduced below: 


“In pursuance of the provisions of 
clause (8) of Article 348 of the Constitu- 
tion the Governor is pleased to order the 
publication of the following English 
translation of notification No. 1116-C (4)/ 
XII-CB-18-74, dated April 2, 1974, 


C plies of liquid milk and 
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No. 1116-C (4)/XII-~CB-13-74. 


WHEREAS THE State Government is 
of opinion that it is necessary and expe- 
dient so to do for maintaining the sup- 
for securing its 
equitable distribution and availability in 
certain areas: 

Now, THEREFORE, in exercise of the 
powers under Section 3 of the Essential 
Commodities Act, 1955 (Act No. 10 of 
1955) read with Government of India, 
Ministry of Food, Agriculture, Commu- 
nity Development and Co-operation (De- 
partment of Food) Order No, G.S.-R, 1111, 
dated July 24, 1967, as amended by G.S.R. 
No. 284, dated February 9, 1968 and with 
the prior concurrence of the Central Gov- 
ernment, the Governor is pleased to make 
the following order, namely; 


U. P. MILK AND MILK PRODUCTS 
CONTROL ORDER, 1974. 


4. Short title, extent and commencement. 


(i) This order may be called the U, P. 
Milk and Milk Products Control 
Order, 1974. 


(ii) It extends to the areas covered by 
the Districts of Lucknow, Bara 
Banki, Rae Bareli, Hardoi, Sitapur, 
Sultanpur, Etawah, Fatehpur, Deh~ 
radun and Moradabad, 

This Order shall come into force 
with effect from April 2, 1974 and 
shall remain in force till August 14, 
1974 unless withdrawn earlier. 


9. Definitions, 
In this order, 
otherwise requires— 
(a) “Controlling Officer” means any 
officer apointed as such by the 
State Government and different 
controlling officers may be appoint. 
ed for different districts ° 
(b) “export” means to take or cause to 
be taken, by any means whatso~ 
ever, out of any place within the 
areas to which this order extends 
to any place outside those areas; 


(c) “milk” means the normal, clean 
and fresh secretion obtained by 
milking of the udder of a cow, buf- 
falo, goat or sheep and includes 
milk with or without fat, butter 
milk, standardised milk, toned 
milk, double toned milk or milk 
prepared from milk powder, but 
does not include the article com- 
monly known as dried milk or milk 
powder or condensed -milk. 


3. Prohibition of manufacture, sale, ser~ 
vice, supply, export of milk and mil 
products. 

No person shall— 
(a) use milk of any kind for the manu- 
facture of cream, casein, skimmed 
milk, khoa, rubree, paneer or any 


(iii) 


unless the context 
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kind of sweets in the preparation 
of which milk or any of its pro- 
ducts except ghee is an ingredient; 


or 
(b) export milk of any kind; or 
(c) sell, serve, supply or export or 
cause to be sold, served, supplied 
or exported cream, casein, skim- 
med milk, khoa, rubree, paneer, or 
any kind of sweets in the prepara- 
tion of which milk or any of its 
products (including dried milk or 
milk powder or condensed milk), 
except ghee, is an ingredient, 

Provided that nothing in this clause 
shall apply— 

(i) to the use of milk for the manu- 
facture of and to the sale, service, supply 
or export of ice cream, kulfi or kulfa, in 
the preparation of which no khoa, rubree 
or cream is used: 


(ii) to the conversion of milk, which 
becomes unfit for consumption as fluid 
milk, into cream and casein by such per- 
sons who may be engaged in the process- 
ing of fluid milk on scientific lines into 
any of the above products and who hold 
a permit to that effect from the control- 
ling officer.” 


2. __ The first ground on which the 
aforesaid order has been challenged ‘s 
that it violates Article 14 of the Consti- 
tution, It was pointed out that the afore- 
said order has been made applicable to 
only a few districts of the State of Uttar 
Pradesh including Moradabad where the 
petitioners carry on their trade and since 
it has not been made applicable to the 
remaining districts, those who carry on 
their trade in the districts mentioned in 
the order have been discriminated. It 
was also pointed out that a similar order 
had been issued in the year 1973 which 
included the district of Kanpur too but 
in the order issued this year Kanpur has 
been deleted and Moradabad and Dehra- 
dun have been added. According to learn- 
ed counsel, there is no rational basis on 
which only some of the districts are pick- 
ed up for purposes of the application of 
the order. In so far as the submission of 
learned counsel for the petitioners that 
in the order of the year 1973 Kanpur was 
included and has been deleted in the 
order in question, it has been pointed out 
on behalf of the respondents that the 
English version of the Gazette seems to 
have inadvertently omitted Kanpur as 
one of the districts to which the order is 
applicable. A copy of the Hindi version 
of the Gazette was shown to me which 
includes Kanpur also. Be that as it may, 
in my opinion the order cannot be struck 
down on this ground. It is well recognis- 
ed that a classification made on geographi- 
cal ground is reasonable. As would ap- 
pear from the preamble of the order the 
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purpose for issuing it was to maintain the 
supplies of liquid milk and to secure its 
equitable distribution and availability in 
certain areas. In the counter-affidavit fil- 
ed by_Ashok Kumar in writ petition No. 
‘2285 of 1974 it has been stated that the 
restrictions imposed by the order were 
with a view to ensure adequate supply of 
milk to the public during the lean sum- 
mer months. It would be seen that the 
order is to remain in force only from 
April 2, 1974, to August 14, 1974 unless 
withdrawn earlier. It is apparent that the 
State Government was of opinion that in 
the districts to which this order has been 
made applicable it would not be possible 
to maintain the supply of liquid milk and 
to secure its equitable distribution and 
availability unless the restrictions con- 
tained in the order were imposed. In 
Twyford Tea Co, Ltd. v. State of Kerala, 
(1970) 1 SCC 189 = (AIR 1970 SC 1133) 
it was held that to be able to succeed in 
the charge of discrimination a person 
must establish conclusively that persons 
equally circumstanced have been treated 
unequally and vice versa. In Dantuluri 
Ram Raju v. State of Andhra Pradesh, 
(1972) 1 SCC 421 = (AIR 1972 SC 828), 
relying upon the aforesaid case, if was 
held that burden is on a person complain- 
ing of discrimination and for this pur- 
pose it is necessary to prove: not possible 
inequality but hostile unequal treatment. 
The. petitioners have not furnished any 
material to indicate that those who were 
{earrying on similar trade as that of the 
petitioners in the districts to which the 
order has not been made applicable were 
similarly circumstanced, namely that the 
availability of liquid milk in those dis- 
tricts too was identical to the districts to 
which the order has been made applic- 
able. Consequently, the complaint of dis- 
crimination on this score cannot succeed. 


3. It was then urged that proviso 
(i) to clause 3 of the order makes an ex- 
ception in regard to ice-cream, kulfi or 
kulfa and thereby again makes a discri- 
mination as against those who deal in 
commodities like cream, khoa, ete. An 
order similar to the one as impugned in 
the writ petitions had been issued by the 
Punjab Government, being the Punjab 
Milk Products Control Order, 1966. The 
validity of this order was challenged be- 
fore the Supreme Court in S. Ajit Singh 
v. The State of Punjab, Writ Petn. No. 
187 of 1966, D/- 24-2-1967 (SC). A similar 
argument had been raised before the 
Supreme Court but was repelled on the 
ground that there was no evidence that 
a large percentage of milk was diverted 
in the manufacture of these articles. It 
was further observed that ice-cream is 
nothing but sweetened milk which has 
been frozen and it has the same value as 
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liquid milk. In these writ petitions also 
there is no material to indicate that a 
large percentage of milk is diverted in 
the manufacture of ice-cream, kulfi or 
kulfa, The challenge. to the order on this 
ground also, therefore, must fail. 


4, Article 14 was invoked yet on 
another ground, namely that the impugn- 
ed order made an exception in regard to 
the preparation of dried milk or milk 
powder or condensed milk as was clear 
from the definition of the word “milk” 
contained in clause 2 (c) of the order. 
According to learned counsel, there was 
a factory in Moradabad known as Dal- 
patpur Co-operative Milk Factory which 
manufactured dried milk in huge quan- 
tity and that the powdered milk produc- 
ed by the said factory was known as 
“Parag” milk which was sold all over 
India, It was urged that the impugned 
order had really been issued with a view 
to help the said factory. In support of 
this submission also, it is to be seen, that 
no details have been given in regard io 


the quantity of milk used by the said 
factory for purposes of manufacturing 
dried milk. Relying, however, on para- 


graph 7 of the counter-affidavit of Ashok 
Kumar (in Writ Petition No, 2285 of 1974) 
it was urged that the said factory on the 
own case of the respondents appeared to 
be using huge quantity of milk for manu- 
facturing dried milk. It is true that in the 
said paragraph of the counter-affidavit 
it has been stated that the said factory 
was purchasing milk on a large scale. But 
unless some data was furnished to indi- 
cate the entire quantity of milk available 


in Moradabad as also the percentage of . 


the milk purchased by the said factory 
it cannot be said that the said factory 
was using a large percentage of milk so 
as to defeat the purpose of the order, 
namely to maintain the supply of liquid 
milk. That apart, it has been stated in 
paragraph 9 of the same counter-affidavit 
that the dried milk is nothing but milk 
minus water. The dried milk retains all 
the values of liquid milk and is used as 
baby food and as such exclusion of dried 
milk from the order was based on reason- 
able grounds. The export of dried milk 
is no doubt not prohibited by the order 
but there is no material to indicate that 
the entire dried milk manufactured by 
the aforesaid factory is exported outside 
Moradabad. It is quite possible that the 
residents of Moradabad may themselves 
be consuming a fair quantity of the dried 
milk which can be converted very easily 
into liquid milk by. just adding water to 
it. It cannot, therefore, be said that by 
the mere fact that the impugned order 
had not been made applicable to dried 
milk it either defeats the purpose of the 
order or is discriminatory. The submis- 
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sion that the order has been issued really 
te give a fillip to the trade of the afore- 
said factory brings in an element of mala 
fide. It is easy to make such an allegation 
but very difficult to establish it. In the 
instant case it has not been stated as to 
who is responsible for this mala fide ac- 
tion nor has any material been placed on 
record to substantiate the plea of mala 
fide. Consequently, the attack to the 
order on this ground also must fail, 


5. It was then urged that the im- 
pugned order was in violation of Article 
19 of the Constitution. A similar argu- 
ment was raised and repelled’ by the 
Supreme Court in the case of S. Ajit 
Singh, Writ Petn. No. 187 of 1966, D/- 
24-2-1967 (SC) (supra). It was held that 
if with a view to maintain adequate sup- 
plies of milk, which is essential to the 
life of the community, restrictions are 
imposed against the manufacturer of 
commodities mentioned in the Order it 
cannot be said that the restrictions are 
‘unreasonable, The observations made in 
the aforesaid case apply equally to the 
instant case also and the submission 
made by learned counsel in this behalf 
must fail. 


6. Learned counsel for the peti- 
tioners then submitted that the impugned 
order was beyond the power conferred 
on the State Government by Section 3 of 
the Essential Commodities Act which is 
the section under which the said order 
purports to have been issued. It was 
pointed out that the powers conferred by 
Section 3 can be exercised only if it is 


-> necessary or expedient to do so for main- 


taining or increasing supplies of any 
essential commodity or for securing its 
equitable distribution and availability at 
fair prices. It was pointed out that if 
liquid milk was the essential commodity 
to maintain the supply and securing the 
equitable distribution of which the order 
was issued, a provision could be made 
only in regard to liquid milk Since the 
impugned order prohibits sale not of 
liquid milk but of the various products 
of liquid milk, it was invalid. According 
to learned counsel, the various products 
of liquid milk, for instance cream or 
khoa, could not be treated as liquid milk 
and no restriction as such could be placed 
in regard to the sale of these products. 
The argument even though attractive is 
on the face of it untenable. In Crystal 
Dairy Products v. Union of India, 1968 
All LJ 740 at p. 741 the validity of Delhi, 


` Meerut and Bulandshahr Milk and Milk 


Products Control Order, 1968, had been 
challenged. The said order, was held to 
be valid by this Court. After referring 
to the decision of the Supreme Court in 


the case of S. Ajit Singh, Writ Petn. No. 


Ram Kripal v. State of U. P. 


(Ojha J.) [Prs. 4-8] All. 187 


187 of 1966, D/~ 24-2-1967(SC) (supra) it 
was held: 

"IE cannot be disputed that milk is 
an essential commodity and it is a very 
important item of food. In the judgment 
of the Supreme Court upholding the vali- 
dity of the Punjab order, it was ob- 
served: 

‘In India and especially amongst the 
people who either do not eat non-vege- 
tarian food or cannot afford it milk is the 
best of animal protein.’ 


It is well known that liquid milk is 
essential for growing children and for the 
old and infirm people. It is also an ad- 
mitted fact that the production of natu- 
ral milk goes down considerably during 
Summer months. It also cannot be dis- 
puted that if fresh liquid milk is diverted 
for use in the manufacture of milk pro- 
ducts like cream, casein, skimmed milk, 
khoa, rubree, paneer or sweetmeats the 
availability of fresh liquid milk would be 
seriously affected,” 


iF If no prohibition was made in 
regard to diversion of liquid milk for 
purposes of manufacturing various milk 
products enumerated in the order the 
purpose of the order would have been 
defeated, Sections 3 (1) and 3 (2) (d) of 
the Essential Commodities Act make it 
clear that the power contained in the said 
section can be exercised for regulating or 
prohibiting the production, supply and 
distribution of the essential commodity 
and trade and commerce therein as also 
for regulating by licences, permits or 
otherwise the storage, transport, distri- 
bution, disposal, acquisition, use or con- 
sumption of any essential commodity. 
The power contained in Section 3 is very 
wide and could be legitimately used for 
Imposing the restrictions contained in the 
impugned Order with a view to promote 
the purpose of the order. In’ Narendra 
Kumar v. Union of India, AIR 1960 SC] 
430 it was held: 


“It is clear therefore that when S. 3 

confers power to provide for regulation 
or prohibition of the production, supply 
and distribution of any essential commo- 
dity it gives such power to make any 
regulation or prohibition in so far as such 
regulation and prohibition do not violate 
any fundamental right granted by the 
Constitution of India.” 
It has already been held above that none 
of the fundamental rights which the peti- 
tioners claim to have been violated has 
been really violated by the impugned 
order. It cannot, therefore, be said that} 
the impugned order has been issued be- 
yond the powers conferred by Section 3 
of the Essential Commodities Act. 

8. It was then urged that at all 
events the order was-bad in so far as the 
prohibition contained in clause 3 (c) of 
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the said order is concerned. In this con- 
nection it was pointed out that even 
though there was no prohibition contain- 
ed in the said order in regard to the im- 
port of cream, casein, skimmed milk, 
khoa, rubree, paneer or any kind of 
sweets in the preparation of which milk 
or any of its products except ghee is an 
ingredient, a prohibition in regard to 
sale, service or supply of the various milk 
products referred to above was imposed. 
According to learned counsel, there was 
no justification for making this prohibi- 
tion inasmuch as if the various milk pro- 
ducts mentioned in the aforesaid sub- 
clause (c) were imported from any of the 
districts to which the impugned order 
was not applicable and were sold, served 
or supplied in the district of Moradabad 
it will in no way have any effect on 
either the supply or equitable distribu- 
tion of liquid milk. 


9. The Delhi, Meerut and Buland- 
shahr Milk and Milk Products Control 
Order, 1968, which had been challenged 
in the case of Crystal Dairy Products, 
1968 All LJ 740 (supra) before this Court 
had also been challenged before the Delhi 
High Court in Civil Writ No. 250 of 1969 
(Deep Chand v. Union of India) decided 
on 9-5-1969 (Delhi). A similar argument 
was raised before a Division Bench of 
that Court and H. R. Khanna, J. (as he 
then was) speaking for the Court, held: 


“Lastly it has been argued that even 
if it was necessary to ban the manufac- 
ture of khoa and other milk products 
in the areas covered by the Order, there 
was no justification for banning the sale 
of sweets prepared with khoa after im~ 
porting it from places like Jaipur, Alwar, 
Agra, Mathura, Aligarh, Muzaffarnagar, 
Moradabad, In this respect we find that 
the affidavit of Shri Santokh Singh shows 


that the districts of Meerut and Buland-— 


shahr are the main sources of supply of 
khoa for Delhi and that Jaipur, Alwar, 
Agra, Mathura, Aligarh, Muzaffarnagar 
and Muradabad supply insignificant quan- 
tities of khoa that too occasionally. Be 
that as it may, there is one aspect of the 
matter which cannot be lost sight of. In 
case the sale of sweets manufactured 
with khoa imported from places outside 
the arsa covered by the impugned order 
was allowed, it would be difficult to en- 
force the provisions of the order and is 
bound to result in large scale circumven- 
tion of its provisions. The reason for that 
is that the khoa imported from outside 
places would not have any special mark 
to distinguish it from the khoa manu- 
factured in Delhi. The restriction in those 
marginal cases would thus have to be 
upheld in order to ensure effective en- 
forcement of the provisions of the im- 
pugned order. We may in this context 


Ram Kripal v. State of U. P. (Ojha J.) 


A.I.R. 


refer to the case of Manoharlal v. The 
State of Punjab, AIR 1961 SC 418, where- 
in it was observed while upholding the 
validity of the provisions of the Punjab 
Trade Employees Act, 

“It may be pointed out that acts 
innocent in themselves may be prohibit- 
ed and that the restrictions in that regard 
would be reasonable, if the same were 
necessary to secure the efficient enforce- 
ment of valid provisions. The inclusion 
of a reasonable margin to ensure effec- 
tive enforcement will not stamp a law 
otherwise valid as within legislative com- 
petence with the character of unconsti- 
tutionality as being unreasonable. The 
provisions could, therefore, be justified 
as for securing administrative conveni- 
ence and for the proper enforcement of 
it without evasion.” 


In view of the observations made above, 
with which I respectfully agree, the sub- 
mission made by the petitioners’ counsel 
in this behalf cannot be accepted. It was 
argued that the Supreme Court in Mano- 
har Lals case AIR 1961 SC 418 (supra) 
laid emphasis on “reasonable margin” 
and those observations could not be ap- 
plied to the facts of the present case in- 
asmuch as it cannot be said that the pre- 
sent case also is of reasonable margin. 
Suffice it to point out in this behalf that 
the Division Bench of the Delhi High 
Court held that cases in respect of which 
the restriction had been placed to be mar- 
ginal cases and I have no reason to take 
a contrary view. 


10. It was. then urged that by 
using the word “serve” in clause 3 (c) of 
the order a prohibition was made even 
in regard to service of the various milk 
products by a house~holder to the mem- 
bers of his family which in any view of 
the matter cannot be said to be reason~ 
able. Firstly, the challenge to the im- 
pugned order by the petitioners who are 
carrying on the trade in various milk 
products is not on this ground. Secondly, 
the word “serve” has to be read in the 
context in which it has been used name- 
ly “sell, serve, supply or export or cause 
to be sold, served, supplied or exported.” 
In my opinion, if a resident of Morada- 
bad imports any of the milk products 
mentioned in clause 3 (c) and uses it for 
his consumption and the consumption of 
his family members he will not be com- 
mitting any breach of the order. 

11. Learned counsel appearing for 
the petitioners in Writ Petition No. 2531 
of 1974 made two more: submissions, 
firstly, that no opinion had been formed 
by the State Government as contemplat- 
ed by Section. 3 of the Essential Commo- 
dities Act before issuing the said order. 
The argument cannot be accepted for the 
simple reason that there is no averment 
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in this behalf in the writ petition so that 
the respondents could be called upon to 
furnish details in respect of the forma- 
tion of the opinion. As is apparent from 
the preamble to the order the requisite 
opinion had been formed and since no 
material has been placed by the peti- 
tioners to justify taking of a contrary 
view, the submission in this behalf must 
be repelled. 


12, secondly, it was urged that 
the order contained a prohibition only in 
regard to the preparation of butter or 
ghee from cream and since the petition- 
ers were preparing these two items after 
extracting cream from milk, they have 
been virtually prohibited from carrying 
on their trade whereas no such prohibi- 
tion has been made in regard to those 
who were manufacturing butter or ghee 
by first preparing ‘dah? and then churn- 
ing it. This argument also is devoid of 
any force. Firstlý, the petitioners also 
can manufacture butter or ghee by pre- 
paring ‘dahi’ and churning it and second- 
ly, as observed in the case of Crystal 
Dairy Products, 1968 All LJ 740 (supra), 


“Tt may well be that the Central 
Government did not totally prohibit the 
manufacture of butter as the manufac- 
ture of butter by methods other than 
from cream did not significantly affect 
the availability of liquid milk and that 
it prohibited the manufacture of cream 
and, consequently, of butter through 
cream as a large proportion of liquid 
milk was being used in the extraction of 
cream. It is true that the prohibition on 
the manufacture of cream seriously af- 
fects the rights of the petitioners and 
some others to manufacture butter out 
of cream, but the restriction is in the 
interest of general public for making 
liquid milk available to it. I am unable 
to hold that the impugned Order offends 
Article 19 (1) (g) of the Constitution.” 


13. The various submissions made 
in their support having failed, both these 
writ petitions are dismissed but in the 
circumstances of the cases there will be 
no order as to costs. 

Petitions dismissed. 
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Bahal Singh Arya, Applicant v. The 
Pradeshik Co-operative Federation and 
another, Opposite Parties, 

Civil Revn. No. 30 of 1975, D/- 3-1- 
1975.* 

*(Against order of Mahavir Singh, Dist. 
J.. Rampur, D/- 7-11-1974.) 
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Bahal Singh v. P. Co-op. Federation (N. D. Ojha J.) 


[Prs. 1-3] All. 189 


(A) Court-fees Act (1870), Ss. 3, 4, 25 
and 26 — Compliance of — Act does not 
require that document itself should be 
stamped — Affixation of requisite amount 
of court-fee stamps on a separate sheet 
of paper instead of affixing proper stamp 
on every document filed —- Whether de- 
fective — Documents, held, duly stamp- 
ed and not defective. AIR 1951 AI 451, 
Relied on. (Paras 4, 5, 6) 
Cases Referred: Chronological Paras 
ATR 1951 All 451 = 1951 All WR (HC) 76 

5 


R. P. Goel, for Applicant. 


ORDER :— The memorandum of re- 
vision was presented before the Stamp 
Reporter on 2nd of January, 1975. Court- 
fee stamps of Rs. 20 were affixed on a 
separate sheet of paper. On that sheet of 
paper it was mentioned that out of the 
court-fee stamps of Rs. 20, court-fee 
stamps of Rs. 10 were meant for being 
affixed on the memorandum of- revision, 
of Rs. 5 on the Vakalatnama of Rs. 3 on 
two judgments and of Rs. 1-50 on the 
formal order, The Stamp Reporter has 
made a report to the following effect :— 

“Copies of judgments and formal 
order are unstamped. They should bear 
a court-fee stamp worth Rs. 1/50 each. 
Similarly the Vakalatnama is also un- 
stamped. It should bear a court-fee stamp 
worth Rs. 5.” 


2. The report of the Stamp Re- 
porter appears to be on the basis that no 
court-fee stamp has been affixed on the 
vakalatnama and the copies of the judg- 
ments and formal order. He has not taken 
the affixation of court-fee stamps of Rs. 
20 on a separate sheet of paper as suff- 
cient compliance of payment of court-fee 
in respect of the vakalatnama, copies of 
judgments and formal order. 

3. I have heard learned counsel 
for the applicant and the learned Chief 
Standing Counsel in respect of the ob- 
jection of the Stamp Reporter. Learned 
counsel for the applicant has submitted 
that since he has paid Rs. 20 in court-fee 
stamps which are sufficient not only for 
the memorandum of revision but also 
for all the documents attached to it, there 
has been sufficient compliance with the 
requirements of the Court Fees Act. 
Court-fee stamp of Rs. 10 is payable on 
the memorandum of revision and on the 
other documents it is payable in the man- 
ner stated in the report of the Stamp 
Reporter. The total amount of court-fee 
payable thus comes to Rs. 19.50. In its 
place the applicant has paid court-fee in 
the sum of Rs. 20. If the payment of 
court-fee on a separate sheet of paper is 
taken to be sufficient compliance, it can- 
not be said that any of the documents 
attached to the memorandum of revision 
is unstamped. i 
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4, Section 3 of the Court Fees Act 
provides that the fees payable for the 
time being on documents referred to in 
the said section shall be collected in man- 
ner hereinafter appearing, Section 4 of 
the Court Fees Act provides that no docu- 
ment chargeable with fees shall be filed, 
exhibited, recorded, received or furnish- 
ed in any case “unless in respect of such 
document there be paid a fee of an 
amount not less than that indicated by 
either of the said schedules as the proper 
fee for such document.”. Section 4, there- 
fore, requires only payment of a fee as 
mentioned in the schedules. This fee is 
to be paid in the manner specified in 
Sections 25 and 26 of the Court Fees Act. 
Section 25 lays down that all fees refer- 
red to in Section 3 or chargeable under 
this Act shall be collected by stamps, 
whereas Section 26 provides that the 
stamps used to denote any fees charge- 
able under this Act shall be impressed 
or adhesive, or partly impressed and 
partly adhesive, as the appropriate Gov- 
ernment may, by notification in the offi- 
cial Gazette from time to time direct. On 
a plain reading of Sections 3, 4, 25 and 26 
it is apparent that what is required iş 
that in respect of each document which 
is filed a fee has to be paid in the man- 
ner specified in the Act, namely by sup- 
plying impressed or adhesive court-fee 
stamps of the value of the fee payable in 
respect of that document. 

5. In Jhamman Lal v, Parma 
Nand (AIR 1951 All 451) it was held that 
the Court Fees Act unlike the Stamp Act 
does not require that the document it- 
self should be stamped. It only requires 
the payments of requisite court-fees in 
respect of the document. 


6. In this view of the matter, I 
am of opinion that not only the memo- 
randum of revision but also the vakalat- 
nama, the two judgments and the formal 
order are duly stamped and they are not 
defective. 

q. A copy of this order may be 
sent to the Stamp Reporter for his guid- 
ance, 

Ordered accordingly, 
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C., D. PAREKH AND K. N. SINGH, JJ. 

Ravi Kiran Jain and others, Peti- 
tioners v. Bar Council of U. P. and others, 
Respondents. 

Civil Mise. Writ Petn. 
1974, D/- 18-12-1974. 

(A) Advocates Act (1961), S. 15. — 
Rules under — Rules for preparation of 
electoral roll and prescribing disqualifi- 


AS/BS/A227/'75/DHZ 


No. 2860 of 


Ravi Kiran Jain v. Bar Council, U. P. 


A. LR. 


cations for membership — Rule 4 {a) not 
mandatory, 


The preliminary electoral roll is al- 
ways a tentative one which is prepared 
to five opportunity to those who may be 
interested in getting the entries in the 
electoral roll corrected. The requirement 
of Rule 4 (a) for preparation of prelimi- 
nary electoral roll within 120 days before 
the. date of expiry of the term of mem- 
bers of the State Bar Council is directory 
and not mandatory. The rules do not in- 
dicate that the roll if prepared beyond 
120 days from the expiry of the term of 
the members would be invalid. 

(Para 5) 

(B) Advocates Act (1961), S. 15 — 
Rules under — Rules for preparation of 
electoral roll and prescribing disqualifi- 
cations for membership — R, 4 — Change 
of date fixed for election — Effect. 


The State Bar Council has jurisdic- 
tion to alter the dates fixed for election. 
Even if Rule 4 (b) was not strictly com- 
plied with the election was not vitiated. 
The State Bar Council had jurisdiction 
to fix dates of election and it could post- 
pone the dates or refix the same. Neither 
the statute nor the rules framed there- 
under place any restriction on the exer- 
cise of the power of the State Bar Coun- 
cil. ADR 1974 All 211, Rel. on. 

(Paras 7, 8) 


(C) Advocates Act (1961), S. 15 — 
Rules under — Rules for preparation of 
electoral roll and prescribing disqualifica- 
tions for membership — R. 4 — Inclu- 
Sion of names of advocates in electoral 
roll after fixing date of election 


It cannot be said that once notifica- 
tion was issued and the Bar Council fix- 
ed dates of election, the names of Advo- 
cates who were enrolled thereafter could 
not be included in the electoral roll. Rule 
4 (b) contemplates inclusion of the names 
of Advocates in the electoral roll before 
75 days of the date of election. (Para 9) 

(D) Evidence Act (1872), S. 115 — 
30-9-1973 fixed as last date for filing no- 
mination papers — The date was altered 
to 31-10-73 — Petitioners filing nomina- 
tion papers after 30-9-1973 and contesting 
election —- They cannot, after they are 
unsuccessful, turn round and contend 
that those who filed nomination papers 
after 30-9-1973 had no rights to contest 
election. (Para 10) 


(E) Advocates ‘Act (1961), S. 15 (2) 
— Rules under — Rr. 20.to 31 — Altera- 
tions in ballot paper — Effect, 


The entire ballot papers could not 
be declared invalid in a situation where 
the: voter himself did not make any alte- 
ration or erasure or signature; instead 
some outside agency made overwriting at 


a subsequent stage. In a case where doubt 


+s 


1975 


may arise on account of the erasure or 
alteration made in a particular prefer- 
ence the same may not be taken into ac- 
count, but the mere fact that some out- 
Side agency had made alteration in one 
of the preferences cannot be sufficient to 
render the entire ballot. papers vitiated. 

The rules contemplate the counting 
and examination of ballot papers several 
times with a view to determine the re- 
sult, 63 rounds of counting were done 
before final result could be determined. 
In the sixty-third counting one S was 
eliminated and the final result was deter- 
mined. The tampering of the voting 
papers was made during the 59th round 


‘ of counting; before that no tampering 


was discovered or even alleged. The votes 
recorded in favour of other candidates 
were not tampered. Therefore the elec- 
tion of those who had already been dec- 
lared elected could not be vitiated on ac- 
count of the tampering of ballot papers 
during the 59th round of counting. 
(Paras 15, 16, 17) 

(F) Constitution of India, Art. 226 — 
Election disputes under Advocates Act — 
Powers of High Court to set aside elec- 
tions — (Advocates Act (1961), S. 15 — 
Rules under — R. 32). 

If a statutory remedy is available 
under the Advocates Act and the Rules 
thereunder, normally the High Court 
does not interfere with election disputes 
under Art. 226 of the Constitution. A sta- 
tutory Tribunal has been created by the 
Act and the Rules conferring special ju- 
risdiction on that Tribunal to decide 
election disputes. The aggrieved party, 
therefore, must follow that remedy be- 
fore that forum. The petitioners can raise 
the various grievances relating to the ille- 
gality and irregularity committed at the 
election, e.g. the irregularities committed 
at the counting or tampering of ballot 
papers or wrong determinations of the 


result of the counting. Clause (6) of Rule, 


39 confers wide powers on the Tribunal 
to direct scrutiny of ballot papers, to 
recount ballot papers and to set aside the 


election of a candidate or declare casual 


vacancy, Absence of specified grounds for 
setting aside election does not restrict 
the power of the Tribunal, On the other 
hand the absence of specified grounds 
widens the scope of power of the Tri- 
bunal. (Para 18) 


(G) Advocates Act (1961), S. 15 — 
Rules under — R. 32 (5) — Constitution 
of election tribunal after date on which 
time of eleċtion was fixed under R. 4 — 
Effect — Rule not mandatory. 


It is true that Rule 32 (5) required 
the Bar Council to constitute the election 
tribunal before the date of election was 
fixed, but if the Bar Council could not 
constitute the Tribunal prior to that date, 
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its power to constitute the Tribunal was 
not taken away or exhausted. The Bar 
Council’s failure to constitute the Tribu- 
nal prior to the fixing of the date of elec- 
tion did not adversely affect the right of 
any person. The requirement of time fix- 
ed under that rule for the performance 
of a public duty by the Bar Council is 
not mandatory; instead it is directory. 
The delay in constituting the tribunal 
did not take away the power of the Bar 
Council to perform its public duty and 
the constitution of the Election Tribunal 
is not rendered invalid or illegal, 
(Para 19) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1218 = 1974-4 SCC 854 8 
AIR 1974 All 211 3, 4, 7, 8 
AIR 1972 SC 447 14 
AIR 1970 SC 314 = (1970) 1 SCR 839 9 
AIR 1970 SC 1576 = (1971) 1 SCR 413 9 
AIR 1969 SC 692 = (1969)2 SCR 1019 14 
AIR 1969 All 390 = 71 ITR 204 19 
AIR 1965 SC 1424 = (1965) 2 SCR 403 14 
1964 All LJ 180 = ILR (1964) 1 All 849 
18 
Bashir Ahmad, for Petitioners: B. N. 
Verma, V. K. Khanna, A. K. Yog, R. C. 
Verma, V. C. Mishra in person, G. C. 
Dwivedi, Chand Kishore, M. A. Ansari 
and V. S. Saran, for Respondents. 


K. N. SINGH, J. :— Ravi Kiran Jain, 
an Advocate of this Court, and sixteen 
other Advocates have filed the present 
petition under Article 226 of the Consti- 
tution challenging validity of the election 
of respondents Nos. 6 to 30 as members 
of the Bar Council of Uttar Pradesh. The 
petitioners have claimed relief for the 
issue of a writ, order or direction in the 
nature of certiorari quashing the election 
of respondents Nos. 6 to 30 and the reso- 
lution of the Bar Council dated 3ist 
March, 1974 constituting Election Tribu- 
nal, and for the issue of a writ, order or 
direction to the Bar Council of India -to 
take recourse to sub-section (2) of Sec- 
tion 48-B of the Advocates Act, ‘1961, and 
to hold fresh elections under its auspices 
according to law. 


2. The Bar Council of Uttar Pra- 
desh, the Bar Council of India and the 
Returning Officer Sri R. K. Kaul, who 
conducted the election, and the Advocate- 
General of Uttar Pradesh have been 
arrayed as respondents. ‘In addition to 
that, respondents Nos. 6 to 30 who have 
been declared elected to the Bar Council 
of Uttar Pradesh have been arrayed as 
respondents. Further the other candidates 
who contested the election and also the 
members of the erstwhile Bar Council 
whose term expired have also been array- 
ed as respondents. The Superintendent, 
Government Printing and Stationery, 
U. P. Allahabad, has also been arrayed 
as respondent No. 81. The Bar Council 
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of Uttar Pradesh,-the Bar Council of 
India as well as the newly elected mem- 
bers of the U. P, Bar Council, respon- 
dents Nos. 6 to 30 have filed counter- 
affidavits and contested the petition. 


3. Briefly, the facts giving rise to 
the present petition are that the term of 
the members of the Bar Council of Uttar 
Pradesh expired on 4th April, 1973. Ac- 
cording to the provisions of the Advo- 
cates Act and the Rules framed there- 
under the preparation of electoral roll 
should have been done within 120 days 
before the expiry of the term of mem- 
bers of the Bar Council but this was not 
done. The electoral roll was, however, 
published on 29th August, 1973, and a 
notification was issued fixing the election 
programme according to which polling 
was to take place for election of members 
on 5th and 6th November, 1973. Subse- 
quently, the Bar Council postponed the 
election and fixed 7th and 8th January, 
1974, but on 4th November, 1973 the 
Bar Council postponed the election sine 
die. Thereafter Ravi Kiran Jain peti- 
tioner filed Writ Petn. No. 7113 of 1973 = 
(reported in AIR 1974 All 211) challeng- 
ing the action of the Bar Council in post- 
poning the election and for the quashing 
of the resolution of the Bar Council 
dated 4th November, 1973. During the 
pendency of the writ petition the Bar 
Council of Uttar Pradesh, vide ifs reso- 
lution dated 25th December, 1973, fixed 
15th and 16th April, 1974, for holding 
of election. On behalf of the Bar Coun- 
cil of Uttar Pradesh an undertaking was 
given to this Court in that Writ Petition 
that there would be no further postpon~ 
ment of the election; the writ petition 
was thereupon dismissed. The contention 
of Ravi Kiran Jain that the Bar Council 
had no jurisdiction to change the dates 
fixed for holding the election was rejected 
The judgment is reported in AIR 1974 
All 211. Thereafter the elections were 
held on 15th and 16th April, 1974. The 
seventeen petitioners including Ravi 
Kiran Jain and respondents Nos. 6 to 30 
along with others contested the election. 
After the polling counting commenced on 
25th April, 1974, and continued up to 7th 
May, 1974. The results of the election of 
all the members of the Bar Council, res- 
pondents Nos. 6 to 30, were declared by 
8th May, 1974. All the 17 petitioners were 
eliminated. Instead respondents Nos. 6 te 
30 were declared elected as they had ob- 
tained majority of valid votes. But before 
the results of the election could be noti- 
fied in the Official Gazette the present 
petition was filed by the seventeen un- 
successful candidates challenging the 
validity of the election as aforesaid. 


4, Sri Bashir Ahmad, learned 
counsel for the petitioners, urged that the 


m 
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entire election was null and void because 
the electoral roll was not prepared with- 
in 120 days of the expiry of the term of 
the elected members of the Bar Council 
of Uttar Pradesh as required by Rule 4 
(a) and (b) of the Bar Council of India 
Rules framed in exercise of the powers 
contained in Section 15 (2) of the Advo- 
cates Act. He further urged that those 
Advocates who were enrolled after 29th 
August, 1973, were not entitled to be in- 
cluded as voters in the electoral roll. 
Since the electoral roll which is the 
essence of the election was vitiated the 
entire election was rendered void. In that 
context the learned counsel further urg- 
ed that once the date for holding election 
had been fixed by the Bar Council and 
7th and 8th January, 1974 for polling, 
the Bar Council was divested of ‘ts 
power to alter dates of election or to fix 
the election programme afresh, These 
very questions had been raised by Ravi 
Kiran Jain in Writ Petn. No. 7113 of 1973 
= (reported in AIR 1974 All 211), but 
these contentions were repelled and it 
was held that the Bar Council did not 
exceed its jurisdiction in changing dates 
of election and that it acted within its 
jurisdiction in postponing the date and 
fixing dates for polling. The contention 
that the electoral roll had been prepar- 
ed in violation of Rules 4 (a) and 4 (b) 
was also repelled. A Special Appeal had 
been filed against that judgment by Ravi 
Kiran Jain but he did not press the same 
and got that appeal dismissed by making 
a statement that since the election was 
being held the Special Appeal had been 
rendered infructuous, although the con- 
tention with regard to invalidity of the 
election on the ground of electoral roll 
was very much alive even at that stage. 
We are in agreement with the reasons 
recorded in the judgment in AIR 1974 
All 211. We find no good reason to take 


a different view. 


5. The Bar Council of India .has 
framed rules under Section 15 of the Ad- 
vocates Act, 1961 (hereinafter referred to 
as ‘the Act’) for preparation of electoral 


roll and prescribing disqualifications for- 


membership. Rules 4 (a) and 4 (b) are 
contained in Chapter I of Part TII of the 
Rules framed by the Bar Council of India 
ee to the preparation of electoral 
roll. 


Rule 4 (a) and (b) read— 

"4 (a) A preliminary electoral roll 
containing the names of all Advocates 
whose names are required to be included 
under these rules shall be put up on the 


notice board of the State Council within - 


120 clear days before the expiry of the 
term of the members of the said State 
Council necessitating the election and 
relevant portions thereof shall be sent to 


“eninge o 
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AIR 1975 ANDHRA PRADESH 113 


SAMBASIVA RAO AND 
RAMACHANDRA RAO, JJ. 


Konakalla Venkata Satyanarayana (died) 
and others, Appellants v. State Bank of India 
and others, Respondents. 


Appeal No. 64 of 1969, Dj- 18-8-1973.* 


(A) Civil P. C. (1908), S. 96 — Defendant 
giving up contest with regard to part of 
claim of plaintiff —- He cannot raise that 
question in appeal. 

Where in the suit by the bank the de- 
fendant gave up his contest with regard to 
the trunk call charges claimed by the bank, 
the defendant cannot raise that question in 
appeal. (Paras 10, 11) 

(B) Civil P. C. (1908), O. 34, R. 11 and 
S. 34 — Suit by bank fo recover loan ad- 
vanced on pledge of goods — Interest at con- 
tract rate from date of suit till date of decree 
can be awarded nS ee oa pipes 34 
does not ly, ATR , Rel. on. 

des (Paras 12, 14) 

(C) Contract Act (1872), S. 173 — Bank 
advancing Factory Type of loan to firm on 
pledge of goods — Bank appointing watchman 
to watch goods im godown and debiting watch- 
man’s charges in monthly account — Ac- 
count confirmed Aei --- Firm is liable to 

watchman’s charges. 
ve (Paras 14, 22, 26) 


(D) Contract Act (1872), S. 8 — Bank 
affording overdraft facilities: to firm — Agree- 
ment providing for calculating interest on 
daily balance of account. and charging same 
to the account on last day of each month — 
Agreement held contemplated charging of 
compound interest. (Paras 27, 37) 


Œ) Contract Act (1872), S. 8 — Firm 
availing overdraft facilities of bank for seve- 
ral years — Periodical statements of account 
charging compound interest sent — No ob- 
jection by firm —— Firm held agreed to com- 
pound rate of interest. AIR 1920 PC 61 and 
AIR 1932 Cal 521 and AIR 1958 Cal 644, 
Rel. on. (Para 37) 


(Œ) Usurious Loans Act (1918), S. 3 (as 
‘amended by Madras Amendment Act 8 of 
1937) — Charging of compound interest — 
Debtor must prove that it is excessive — 
Then only presumption under S. 3 (1), Expl. 
(1) can arise —— Interest at 84 p. c. per annum 
with monthly rests cannot be presumed to 
be excessive — Accumulation of interest to 
considerable amount —- Transaction cannot 
be deemed to be unfair — Case law referred. 

(Paras 43, 55) 


Cases Referred: Chronological Paras 
(1970) L. P. A. No. 69 of 1968, DJ- 5-8- 
1970 (Andh Pra) 4i 


*(Against Judgment and decree of Dist. J., 
Guntur, in original suit No. 50 of 1968, 
D/- 13-8-1968). 

TR/KR/E454/74/GNB 
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AIR 1967 SC 412 = (1967) 1 SCR ni 
AIR 1961 Mad 326 = (1960) 2 Mad LY 489 
AIR 1960 Mad 359 = (1960) 2 Mad LJ 8i 


AIR 1959 Andh Pra 433 = (1959) 2 Andh 
WR 225 47 


AIR 1958 Cal 644 35 
AIR 1950 Pat 379 = ILR 29 Pat 545 54 
AIR 1949 FC 57 = 1949 FCR 23 45 


AIR 1935 Lah 38 = 152 Ind Cas 522 53 
AIR 1933 Nag 224 = 144 Ind Cas 218 51 
AIR 1932 Cal 521 = ILR 59 Cal 662 34 
AIR 1930 Cal 207 = 33 Cal WN 388 50 
AIR 1927 PC 1 = 52 Mad LI 373 13 
AIR 1920 PC 61 = 47 Ind App 17 30 
AIR 1918 PC 249 = 35 Mad LJ 614 44 


P. L. N. Sarma, for Appellants; M/s. 
K. Ramagopal and R. Kondaiah (for No. 1, 
and for Nos. 2 to 7), for. Respondents. 


RAMACHANDRA RAO, J. :— This ap- 
peal was preferred by the 2nd defendant 
originally against the judgment and decree 
in O. S. No. 50 of 1968 on the file of the 
Court of the District Judge, Guntur decree- 
ing the suit of the plaintiff, State Bank of 
India for the recovery of a sum of Rupees 
74,644-04 together with interest thereon and 
costs. The second defendant having died, his 
legal representatives were brought on record 
as appellants 2 and 3. 


2. The relevant facts are as follows: 
For convenience sake, the parties are referred 
to according to their ranks in the trial court. 
The plaintiff, the State Bank of India, filed 
the suit for the recovery of a sum of Rupees 
74,644-04 on the basis of two accounts open- 
ed by the defendants with the plaintiff. The 
Ist defendant: was a partnership firm known 
as ‘Padarti Ratnam and Company’. Defend- 
ants 2 to 7 were the partners of that firm. 
Padarthi Ratnam and Co., was carrying on 
business in tobacco at Guntur for a long 
time. Prior to 13-8-1964 the partners of the 
firm were late Padarthy Ratnam (who is the 
son of the 4th defendant and the husband of 
the 5th defendant) and defendants 2, 3, 6 
and 7. During the lifetime of Padarthy 
Ratnam, the said Ratnam and the second 
defendant were managing the business and 
the firm. In the year 1961 the firm applied 
to the plaintiff-Bank for cash credit facilities. 
and the Bank granted the firm cash credit 
facilities known as ‘Factory type and Lock 
and Key Type’ loans to the tune of Rupees 
4,00,000/-. Subsequently the cash credit limit 
was raised and by the year 1963 it was 
enhanced to Rs. 6,00,000/- under the Factory 
Type loan and the Rs. 8.5 lakhs under the 
Lock and key type loan. Those facilities 
were given to the firm against pledge of to- 
bacco stored in the firm’s godowns and grad- 
ing halls and against Agmarked tobacco 
Stored in the licensed godowns and also 
against warehouse receipts: covering stocks 
of tobacco issued by approved shipping agents. 
In view of the large cash credit facilities and 
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on account of fluctuations in price and the 
possible deterioration in the quality of the 
pledged tobacco the plaintiff demanded and 
the firm furnished additional security on 29-4- 
1963 by depositing the title deeds relating io 
immovable properties described as items 1 
and 2 in the H schedule appended to the 
plaint. Padarthy Ratnam died on 12-8-1964 
and his legal representatives viz. his mother 
and his widow, defendants 4 and 5 along 
with the erstwhile partners constituted them- 
selves into a partnership firm under the same 
old name and took over all the assets and 
liabilities of the previous firm and continued 
with the Bank the previous dealings of the 
original firm. As further collateral security 
the second defendant deposited with the 
plaintiff-Bank the title deed relating to item 
No. 3 of the I Schedule on 15-3-1965. 


3. Subsequent to it the Ist defendant- 
firm failed to pay the amounts due to the 
plaintiff-Bank and a notice was issued on 
16-8-1965 by the plaintiff. to the firm demand- 
ing the payment of the amounts within a 
week of the receipt of the notice. The third 
defendant, the managing partner of the firm, 
sent a reply on 23-8-1965 requesting the plain- 
tiff to grant two weeks time for payment, 
but the amount was not paid even after the 
lapse of several months. ‘The plaintiff then 
issued a registered notice through their Advo- 
cates on 1-7-1966 to the defendants demand- 
ing the payment of the amount. Defendants 
2, 4, 5 and 6 sent replies raising certain ob- 
jections. Subsequently the defendants sought 
the permission of the Bank to sell the’ pledg- 
ed tobacco, and the plaintiff Bank said that 
it would have no objection provided all the 
partners of the firm agreed in respect of the 
price of the tobacco. But the defendants 
could not come to any agreement. They 
could not also make any arrangement for 
the payment of the amount due to the plain- 
tiff. The plaintiff Bank thereupon filed the 
suit for the recovery of Rs. 74,644-04 with 
further interest thereon at ten per cent per 
annum till the date of payment, for the sale 
of the pledged tobacco mentioned in Sche- 
dule 1 and crediting the amounts realised 
towards the suit claim and if the defendants 
failed to pay the suit amount with interest 
and costs by a date fixed by the Court to 
grant a decree directing the properties detail- 
ed in Schedule II which were under equit- 
able mortgage to the plaintiff to be sold, and 
the proceeds to be credited towards suit 
claim. and the balance to be paid to the 
defendant. 


4. The second defendant filed the main 
written statement contending as follows :— 


5. The original rate of interest stipu- 
lated between the plaintiff and the firm was 
only 7% per cent. per annum. The account 
of the plaintiff as annexed to the plaint 
showed that the plaintiff claimed compound 
interest at 8% per cent. per annum with 
monthly rests. The defendant firm or any 
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of its partners never agreed to pay compound 
interest. The plaintif Bank wrote a letter 
to the defendant firm on 24-3-1965 stating 
that the rate of interest was revised and in- 
creased by 1 per cent. and asked the defend- 
ant-firm to agree for the revised rate of in- 
terest. But the defendant-firm did not agree. 
Even otherwise the rate of interest claimed 
by the plaintiff was usurious and liable to 
be reduced. The plaintif. had debited against 
the firm’s accounts the salaries of watchman 
and some trunk call bills for which the de- 
fendant-firm never agreed. It was also alleg- 
ed that the firm had sustained heavy loss on 
account of the conduct of the plaintiff Bank. 
When the firm was anxious to dispose of the 
tobacco pledged with the plaintiff as early 
as possible and also to complete an order 
given to it from Egypt, the plaintiff did not 
co-operate with the firm. The Bank autho- 
rities did not make any further advance, even 
though the indebtedness of the firm to the 
Bank was substantially reduced by that time. 
On account of that the defendant firm sus- 
tained heavy loss to the tune of Rs. 20,000/-. 
It was contended that out of the suit claim 
the plaintiff was not entitled to a sum of 
Rs. 35,000/- representing the excess amount 
claimed towards compound interest on month- 
ly rests, towards trunk call charges and sala- 
ries of watchmen employed by the Bank, and 
that the plaintiff was liable to make good a 
sum of Rs. 20,000/- towards loss caused to 
the firm. 


6. The Sth defendant filed a written 
statement raising similar plea contending that 
in so far as the 2nd defendant executed 2 
promissory note dated 29-3-1965 in favour 
of the plaintiff there was no liability on the 
part of the other defendants as the execu- 
tion of the promissory note amounted to 
novatio and that the liability of the firm and 
its members came to a clase under the new 
contract. Defendants 1, 3, 4, 6 and 7 filed 
a memo adopting the written statement of 
the 5th defendant. 


7. On the aforesaid pleadings the trial 

court framed the following issues: 
1. Whether the account filed by the plain- 
tiff is entitled to the amount claimed? 


2. Whether the interest claimed by the 
plaintiff is contrary to the contract 
governing the parties? 

3. Whether the interest 
usurious? 


4. Whether the settlement of accounts 
dated 29-3-1965 amounts to novatio 
and, if so, whether the defendants, 3 
to 7 are liable for the suit claim? 

5. Whether the defendants are not liable 
to pay the watchman’s salary and trunk 
call charges debited against them? 

6. Whether the defendants are not liable 
for costs of the suit? 

7, To what relief? 

The Agent of the plaintiff Bank was examin- 
ed as P. W. 1 and Exs. A-1 to A-29 were 
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marked for the plaintiff. The second defen- 
dant and the 3rd defendant were examined as 
D. Ws. 1 and 2. Exs. B-1 to B-6 were marked 
for the defendants. Before the learned Dis- 
trict Judge the learned counsel for the second 
defendant stated that his client’s defence of 
the suit was confined only to the question of 
the interest and the question of the watchman’s 
salary. The learned Counsel for the other 
defendants also represented that the main 
defence of the suit was confined only to the 
questions of interest and watchman’s salary 
and to cessation of their liability on account 
of the agreements executed by the second 
defendant on 29-3-1965. The learned District 
Judge on a consideration of the entire evid- 
ence on record held on issues Nos. 1, 2 and 
3 that the account filed by the plaintiff Bank 
Was correct, that the plaintiff was entitled to 
recover the said amount, that the interest 
claimed by the plaintiff was not contrary to 
the terms- of the contract and that the in- 
terest claimed was not usurious. On issue 
No. 4 the learned Judge held that the two 
agreements, Exs. A-8 and A-9 D/- 29-3-1965 
were executed by the second defendant not in 
his individual capacity but as a managing 
partner of the firm and on behalf of the firm 
and that there was no substance in the conten- 
tion of defendants 1 and 3 to 7 that on ac- 
count of the execution of the agreement under 
Exs. A-8 and A-9 by the 2nd defendant their 
liability under the account with the plaintiff 
was wiped out. On issue No. 5 the learned 
Judge held that the defendants: were liable to 
pay the watchman’s salary and trunk call 
charges debited against them. It was also held 
that on account of the defendants deliberate 
default in payment of the amounts due to the 
plaintiff the suit had to be filed by the plain- 
tiff for the recovery of the suit amount and 
therefore the defendants were liable to pay 
the costs of the suit. Accordingly the learn- 
ed Judge decreed the suit as prayed for 
against all the defendants and a charge was 
created on the properties described in Sche- 
dule II in plaintiffs favour for the amount 
decreed. Six months time was granted to the 
defendants for redemption. 


8. It is necessary to mention that 
there is no appeal preferred by the defen- 
dants 1 and 3 to 7 against the decree granted 
by the trial Court. 

9, In this appeal, Sri P. L. Narasimba 
Sarma, the learned counsel for the appel- 
Jants raised the following contentions: 

{1) That the plaintiff is not entitled to 
debit the trunk call charges to the ac- 
count of the firm; 

(2) That the plaintiff is not entitled to 
claim the charges incurred by the bank 
towards watchman’s salary; 

(3) That the interest claimed by the plain- 
tiff is contrary to the terms of the con- 
tract entered into by the parties; 

(4) That the interest charged under the 
contract and claimed by the plaintiff 
in the suit, is usurious; and 
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(5) That the lower court erred in award- 
ing interest at 10 per cent. per annum 
from the date of suit till date of decree. 

10. The first point raised is with re- 
gard to the charges for trunk calls debited 
against the firm. But the defendants had; 
given up their contest in the lower Court 
with regard to the trunk call charges and: 
therefore, it is not open to them to raise! 
that question in the appeal. 


11. Sri P. L. N. Sarma, sought to 
contend that the contest with regard to trunk| 
call charges is similar to the contention raised 
with regard to watchman’s salary and there- 
fore the appellants could raise the contention 
in the appeal though given up in the lower 
Court. But we are unable to agree with this; 
submission. Both the Counsel appearing for 
the defendants in the lower Court expressly 
confined their defence to the question of in- 
terest and watchman’s salary. Therefore, the 
appellants cannot be permitted to raise that 
question now. In this view, the first point 
raised by the learned counsel for the appel- 
Jants has to be rejected. 


12. The fifth point raised by the 
learned Counsel, that the lower Court should 
not have awarded interest at the rate of 
10 per cent. per annum from the. date of suit 
till date of decree, is devoid of any merit. 
Under Order 34, Rule 11, Civil P. C. interest 
can be. awarded at the contract rate till the 
period of redemption expires. The provisions 
of Section 34, Civil P. C. are not applicable 
to cases of mortgages, and the award of 
interest is governed by the provision of 
Order 34, Rule 11, Civil P. C. This posi- 
tion is well-settled and Sri P. L. N. Sarma, 
has frankly submitted that this legal position 
cannot be controverted. 


13. In Jagannath Prasad Singh 
Chowdary v. Surajmul Jalal, (1927) 52 Mad . 
LJ 373 = (AIR 1927 PC 1). Their Lord- 
ships of the Privy Council held that— 


“Order 34 of the Code of Civil Procedure 
determines the question of the rate of in- 
terest, and whether it be simple or compound 
and may for this particular case of mort- 
gages differ from the general provision of 
Section 34 of the Code, but if so, the parti- 
cular avoids the general. Until the period 
for redemption fixed by the Court has ex- 
pired interest has to 2 paid at the rate 
and with the rests specified in the contract 
Or mortgage.” 


Actually the plaintiff has claimed in the plaint 
Subsequent interest at a rate lower than the 
contract rate. Therefore the appellants can 
have no grievance against the decree of the 
lower Court awarding subsequent interest at 
10 per cent. per annum. 


14, With regard to the debiting of 
watchhman’s salary, it is contended by the 
learned counsel for the appellants that this 
Claim is not covered by the terms of con- 
tract and therefore the plaintiff is not entitled 
to debit watchman’s salary to the account 
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of the defendants’ firm. The lower Court up- 
‘ held this claim of the plaintiff on the ground 
that from 1962, the beginning of the transac- 
tions between the plaintiff and firm, till the 
end of closing of accounts by the plaintiff- 
bank, watchman’s charges were being debit- 
ed every month, and an account was being 
sent by the bank to the firm and no objec- 
tion was raised by the defendants-firm to the 
same. On the other hand the statement of 
account sent every month including the debit- 
ing of watchman’s charges was, confirmed 
by both the second and third defendants as 
managing partners. 


15. Sri P. L. N. Sarma, sought to con- 
tend that the claim not being covered by the 
terms of the contract, the lower Court should 
not have upheld the claim relating to watch- 
man’s charges, but we are unable to agree 
with this submission. The money was ad- 
vanced by the bank under the Lock and Key 
type of loan to the defendants-firm. Watch- 
men were appointed by the bank but they 
were appointed mainly to keep a watch over 
the godown and the goods with a view to 
allow some flexibility of trade to the defend- 
ants, 


16. P. W. 1 the Agent of the plaintiff- 
bank at Guntur stated as follows: 

“The loan sanctioned to the Ist defend- 
ant is Factory Type i.e. amounts should be 
advanced on the pledge of tobacco to which 
the borrower will have access and the Bank 
appoints its own watchman to watch the 
tobacco. The salary of the watchman will 
have to be borne by the borrower.” 

In cross-examination he stated: 


“A watchman was appointed since Ist 
February, 1961. He was continued till 5-12- 
1966. The various amounts paid to the 
watchman are shown in the accounts filed by 


~- me. The duties of the watchman are fixed 


by the Bank. The duties assigned to all the 
godown watchers are common. The written 
agreements Exs. A-6 to A-9 do not provide 
for the appointment of Godown watchman. 
The first defendant was consulted by the Bank 
before a watchman was appointed. I cannot 
say if there was any writing to show the 
consultation. The bank has the right to ap- 
point a watchman of ifs own choice. The 
watchman is appointed to safeguard the in- 
terests of the Bank. The Agent supervises 
the work of the godown watchmen. The 
salary of the Agent is not debited in the Ist 
defendant's account as supervision of the 
godown watchman’s work is a part of the 
many duties of the Agent.” 

Again he stated that: 


“The factory type account is an open 
account where no restrictions are imposed 
on the party’s access to the goods except that 
the goods are under the watch of the godown 
watchman appointed by the Bank at the cost 
of the party. The party is at liberty to sell 
the goods to whomsoever he likes and at 
whatever price he chooses.” 
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17. The evidence of P. W. 1 shows 
that watchman was appointed ever since the 
transactions. began between the firm and the 
bank to keep a watch over the goods pledged, 
and the charges were being debited to the 
account of the firm. [After considering the 
defendants evidence his Lordship proceeded]. 

18-21. x R Ga $ $ 

22. The oral evidence of the. plaintiff 
and the defendants clearly establishes that 
ever since the transactions began between the 
plaintiff-bank and the defendants-firm, month- 
ly statements were being sent by the bank to 
the firm and in the said statements it was 
Shown that watchman’s: charges were being 
debited to the account of the firm and that 
no protest was made at any time by the firm 
or its managing partners to the debiting of 
watchman’s charges. The defendant acquiesc- 
ed in and accepted the debiting of watchman’s 
charges to the account of the firm. 


23. Admittedly the firm was-sanction- 
ed two types of loans, (1) Factory type of 
loan and (2) The Lock and key type of loan 
which was completely discharged by the firm. 
The suit claim is for the recovery of the 
loans outstanding under the Factory type of 
loan. What the Factory type of loan means 
is explained by the agent of the Bank (P. W. 
1) as follows :— 

“The loan sanctioned to the Ist defend- 
ant is Factory type, i.e. amounts could be 
advanced on the pledge of tobacco to which 
the borrower will have access and the bank 
appoints its own watchman to watch the 
tobacco. The salary of the watchman will 
have to be borne by the borrower.” 
reas he explained in  cross-examination, 

at— 

“the factory-type of account is an open 
account where no restrictions are imposed on 
the party’s access to the goods except that 
the goods are under the watch of the Godown 
watchman appointed by the bank at the cost 
of the party. The party is at liberty to sell 
the goods to whomsoever he likes and at 
whatever price he chooses.” 


24, It appears to us that in the Fac- 
tory-type loan sanctioned by the bank, it is 
only with a view to facilitate the dealing 
with the goods pledged by the defendants- 
firm that a watchman was being appointed. 
It is stated by Sri K. Ramgopal the learned 
Counsel for the bank that in the case -of lock 
and key type of loan, the key of the godown 
will be in the custody of the bank and when- 
ever the customer wants to deal with the 
goods, he has to obtain the permission of the 
bank and the goods will be released by the 
bank authorities before the customer can 
sell or deal with the goods; and to avoid 
such inconvenience to the customer, the 
Factory-type of loans are sanctioned by the 
bank to secure certain amount of freedom 
to the customer to deal with the goods. 


25. In Nadar Bank Ltd. v. Canara 


Bank Ltd., (AIR 1961 Mad 326) the learned 
Judges had occasion to explain the ‘Key 
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Loan’ system and the “Open Credit” system 
of loan. The learned Judges stated :— 


“We might here conveniently state that, 
under the ‘key loan’ system to the contrary 
the advance is secured by the pledge of goods 
in the godowns through the simple and effec- 
tive expedient of putting a lock or seal of 
the creditor bank on the godowns, the key 
or kees thereof being retained by that bank. 
But, naturally, this latter system has the. pro- 
found disadvantages that it immobilises trade 
or credit. It is no longer possible for the 
borrower to deal with the goods, even for 
a restricted purpose, unless he takes posses- 
sion of the key from the creditor bank and 
thus operates upon his stock.” 

Again the learned Judges observed: 


“We would here emphasise that, in such 
a matter the form of the Judicial relationship 
is very important, and that it cannot be 
divorced from the substance, merely because 
in mercantile practice, there is a certain 
flexibility and freedom for the borrower 
under the ‘open credit’ system. On the con- 
trary, the system seems to have been devised 
for this very reason, in effect, it secures for 
the borrowers a certain freedom to deal with 
the goods, provided a stipulated margin above 
the value of the advance is maintained though 
the formal character of the ‘Pledge’ is through- 
out preserved. 


Under the ‘key loan’ system, the goods 
are equally secured by pledge, and in the 
possession of the creditor bank but there is 
far less freedom for the borrower to deal 
with the goods in any manner, even with the 
express permission of the creditor bank, and 
under its authority as the keys of the godowns 
are in the physical possession of the bank.” 


26. These observations of the learn- 
ed Judges clearly bring out the distinction 
between the ‘key loan’ system and the 
Open credit’ system. The same distinction 
applies to the ‘Lock and Key’ type of loan 
and the “Factory type” of Joan in the instant 
case. The appointment of the watchman is 
to confer certain amount of freedom on the 
defendant-firm to deal with the goods, sub- 
ject of course to the condition that the 
Margin stipulated by the agreement should not 
be exceeded. The continuous course of the 
conduct on the part of the defendant-firm 
and its partners shows that the appointment 
of watchman by the bank and the debiting 
of watchman’s charges to the account of the 
defendant-firm, were accepted by the firm 
and it actually operated upon the loans sanc- 
tioned by the bank. It is only to give effect 
to the terms of the agreement (Ex. A-9) dated 
29-3-1965 under which the ‘factory-type’ of 
loan was sanctioned and to confer a facility 
on the Ist defendant-firm to deal with the 
goods, that a watchman was appointed and 
his salary was being debited to the account 
of the firm. The defendant-firm and its 
managing partners acquiesced in the same 
and availed the loan facility sanctioned under 
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Ex. A-9 and therefore it is not open to them 
to raise any objection to the debiting of 
watchman’s charges. We therefore hold in 
agreement with the lower court that the de- 
fendants are liable to pay watchman’s char- 
ges which were debited to the account of 
the defendant-firm. 

27. The next contention of the learn- 
ed counsel for the appellants is that the in- 
terest debited to the account of the firm at 
the rate of 84 per cent. per annum witb 
monthly rests, is not covered by the terms 
of the agreement entered into between the 
plaintiff-bank and the defendant-firm. But 
this contention is untenable in view of the 
clear language of the relevant terms of the 
contract. Exs. A-7, A-8 and A-9 are the 
agreements and clause (7) of these agreements 
reads as follows :-— 


“That interest at the rate of 1 per cent. 
over S. B. I. Advance Rate minimum 74 per 
cent per annum on drawings” upto 4 lakhs 
and at 1 per cent. over S. B. I. advance Rate 
Minimum 74 per cent. per annum on draw- 
ings over Rs. 4 lakhs shall be calculated 
respectively on the daily balance of such ac- 
count or accounts as aforesaid and shall be 
charged to such account or accounts as the 
case may be on the last working day of 
each month.” 


The language of clause (7) in the agreements 
Exs. A-8 and A-9 is the same. This clause 
provides that interest should be calculated 
on the daily balance of the account and 
should be charged to such account on the 
last working day of each month. Exs. A-15 
and A-16 are cash credit Account of Factory- 
type of the ist defendant-Company. These 
accounts show that the defendant-firm was 
availing the cash credit facility from time to 
time and making certain repayments of the 
loans and that the daily balance was varying. 
Clause (7) of the agreements provides for 
calculating interest on the daily balance of 
the account and charging the same to the 
account on the last working day of each 
month. The expression, “shall be charged 
to such account or accounts” implies that in- 
terest will be added to the balance of the ac- 
count at the end of each month and that it 
contemplates charging of compound interest. 
The language employed in clause (7), of the 
agreements does provide for charging of com- 
pound rate of interest. It is not possible to! 
infer from the language of clause (7) that 
the agreements contemplate charging of 
simple interest. Further, that the defendants, 
understood that only compound rate of in- 
terest was to be charged, is clear from their 
subsequent conduct. Ex. A-17 notice was 
issued by the plaintiff on 16-8-1965 calling 
upon the defendants-firm to pay the amount 
due under the loans as per the accounts main- 
tained by the bank. The firm sent a reply 
(Ex. A-18) on 23-8-1965 requesting two 
weeks’ time for payment of the loan amount, 
but no objection was raised in this letter to 
the interest charged with monthly rests. Prior 
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to the filing of the suit, the plaintiff-bank 
issued the notice Ex. A-20 on 18-7-1966 cal- 
ling upon the defendants to pay a sum of 
Rs. 72,779-62 ps. as due to the bank exclu- 
sive of unapplied interest from 1-5-1966. 
The 2nd defendant sent a reply Ex. A-21 on 
18-8-1966 setting up a plea that there was 
an agreement entered into by the partners, 
that only the other defendants would be liable 
to pay the dues to the State Bank of India 
and other creditors and that therefore the 
amounts should be realised from the other 
partners, In this reply also, no objection was 
raised to the amount claimed or to the rate 
of interest charged by the Bank. 


28. The defendants 4, 5 and 7 sent a 
reply Ex. A-22 on 28-7-1966. In this letter, 
no objection was raised to the rate of interest 
claimed by the bank. Prior to the said notice, 
the third defendant on behalf of the Ist 
defendant-firm sent a letter Ex. A-11 on 7-2- 
1966 confirming the balance of the current 
account as on 31-12-1965. The 3rd defend- 
ant examined as D. W. 2 sought to get over 
the admissions contained in Ex. A-11 by stat- 
ing that the said letter was taken from him 
by coercion by the Agent of the Bank. But 
it is difficult to accept this version. He was 
aged 43 years at the time of signing Ex. A-I1 
and he was managing the affairs of the firm. 
He admitted in cross-examination that the 
Agent did not threaten or force him to sign 
Ex. A-11. In the written statement filed by 
him, he did not mention anything about the 
letter Ex. A-11. Therefore Ex. A-11 esta- 
blishes that the defendants themselves accept- 
ed the accounts sent by the plaintiff-bank in 
which interest was being charged at monthly 
rests. 


29. The 2nd defendant examined as 
D. W. 1 admitted that the bank was sending 
a copy of the account every month. Ex. 
A-15 contains copies of the accounts sent 
by the bank to the defendants-firm for the 
period 18-2-1961 to 31-12-1963. Ex. A-16 is 
a true copy of the account for the period 
13-8-1964 to 5-12-1966. D. W. 1 further 
admitted that whenever they receive such ac- 
counts, they varify the entries with reference 
to their accounts and that the statement sent 
by the bank showed that interest was cal- 
culated at compound rate of interest and that 
it was being so charged from the year 1963. 
Admittedly the firm or its managing partners 
(defendants 2 and 3) did not at any time ob- 
ject in writing to the charging of interest at 
compound rate. D. W. 2 no doubt stated 
that he orally protested before the bank 
agent, but it is not possible to accept this 
Statement. There is no other evidence to 
support this version. This conduct of the 
ist defendant-firm and its partners shows 
that they not only accepted the rate of in- 
terest charged but also the method of ac- 
counting adopted by the bank from the in- 
ception. In fact it is on the understanding 
that inferest could be charged at compound 
tate, that the bank advanced further loans 
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to the defendants and they availed the said 
loan facilities from time to time. 


30. In Haridas v. Mercantile Bank 
India, (AIR 1920 PC 61) it was found that 

“for several years the Bank had allowec 
the defendants’ firm to overdraw their ac- 
count and the practice was that annually on 
the 1st December the defendants, in the name 
of their firm and individually, signed a letter 
in printed form addressed to and given to 
the bank, and in accordance with those 
letters the bank allowed the defendants’ firm 
fo overdraw their account.” 

31. Clause 2 of the agreement enter- 
ed into with the bank provided as follows: 


“Interest shall be charged at 7 per cent. 
per annum and shall be calculated on the 
daily balance due to you in respect of the 
said overdraft, till 30th June, 1914, and there- 
after till Ist December, 1914, at 5 per cent. 
per annum.” 


32. The Trial Court found that the 
defendants knew that the bank was charging 
compound interest and agreed to that interest 
being charged in that way with monthly rests 
and accordingly granted a decree and this 
decree was upheld by the High Court of 
Bombay. On further appeal, their Lordships 
of the Privy Council held as follows :— 

“Whatever may be the strict construction 
of clause 2 of that letter the Bank invariably 
struck a balance of its customers’ accounts 
on the last day of each month and charged 
interest on the amount of that balance. The 
interest s0 charged was added to the monthly 
balance and the resultant balance which in- 
cluded the interest, was carried forward to 
the debit of the customer as the balance due 
on the ist of the following month. The 
pass book of the defendants with the Bank 
shows clearly that that was the way in which 
interest was computed and charged in their 
account with the Bank. The defendants 
never, until after the Ist August, 1914, raised 
any objection to that principle of charging 
them compound interest or to compound in- 
terest being charged by the Bank on their 
overdrafts. It was the course of ‘business 
to which it must be taken that the defendants 
agreed.” 

33. In that view, their Lordships af- 
firmed the decree of the High Court. 

34. In Balakrishna v. Bhawanipur 
Banking Corporation Ltd., (AIR 1932 Cal 
521), the learned Judges observed as follows: 

“Where the defendant is a man of busi- 
ness and appears upon the evidence to be 
well conversant with dealings of banks and 
bank rates of interest, and there is clear eyi- 
dence that the defendant used to intelligently 
examine the entries in his pass book and to 
dispute or call for explanations as regards 
entries which to him seemed open to excep- 
tion. x x x x “It is quite: true that the 
Tates of' interest charged were not stated in 
the entries but. the entries would at once 
show that compound interest at monthly 
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rests was being charged and debited—a fact 
which goes a long way to ‘support the plain- 
tiffs’ case as to the agreement and complete- 
ly demolishes the case of the defendant on 
that point. From circumstances such as 
these it would not be unreasonable to contend 
that means of knowledge was equivalent to 
knowledge or reasonable grounds of belief 
so as to fix the defendant with adoption or 
ratification of the rate of interest that was 
being charged.” And from continued and 
persistent acquiescence of this character, the 
existence of an agreement may be presumed.” 

35. In Hulas Kunwar v. Allahabad 
Bank, (AIR 1958 Cal 644) 

“a notice communicating the decision of 
the Bank to raise the rate of interest from 
a certain date may not amount to an ex- 
press proposal within the meaning of Sec- 
tion 2 (a) of the Contract Act but it neverthe- 
less contains an implied proposal to the effect 
that if the constituent wanted to keep alive his 
overdraft account with the Bank or desired 
to take further advances from the Bank it 
could be done only on the terms. contained 
in the notice. In other words, this implied 
proposal invites from him in the words of 
Section 8 a ‘reciprocal promise’ to pay interest 
at the higher rate and as a consideration for 
that reciprocal promise the Bank offers to 
desist from making a demand for the im- 
mediate payment of the amount advanced and 
also to make further advances. If the con- 
stituent accepts either of these considerations 
with notice of the fact that the Bank had 
raised the rate of interest from the date of 
the notice there would be an implied promise 
on the part of the plaintiff to pay interest at 
that rate.” 

36. On the facts of that case, the 
learned Judges held, 

“that the constitutent had kept alive his 
overdraft account for more than three years 
from the date of the notice and also had taken 
a further advance thereafter, with the notice 
of the fact that the bank had raised the rate 
of interest and hence there was an implied. 
“promise on his part to pay the higher rate 
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of interest’. 


37. In the instant case also, for seve- 
ral years, the defendants availed the overdraft 
facilities afforded by the bank and periodical 
statements of accounts were being sent to the 
defendant-firm showing that interest was being 
charged and debited at compound rate and 
no objection was raised at any time and 
therefore there is no doubt that they agreed 
to the compound rate of interest being charg- 
ed and debited to their account. Hence we 
hold that the agreements provide for charging 
compound rate of interest, that the defend- 
ants had agreed to pay the same and that 
interest was rightly awarded at the compound 
rate. 

38. The only question that now re- 
mains for consideration is whether the interest 
charged is usurious. The contention of the 
learned counsel for the appellants is that the 
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rate of interest charged works out to over 
27 per cent. and odd, but this is not sub- 
stantiated by any material on record nor do 
the accounts produced in court disclose that 
the interest charged works out to 27 per cent. 
and odd. 

39. On the other hand it is the con- 
tention of Sri K. Ramgopal, the learned 
Counsel for the plaintiff bank that the in- 
terest charged came to about 8.84 per cent. 
per annum with monthly rests at 84 per 
annum. 


40. The question whether interest is 
usurious or not has to be determined with 
reference to the provisions of Usurious Loans 
Act. Section 3 of the said Act as amended 
by the Madras Amending Act VIII of 1937 
which it is admitted is in force in the State 
of Andhra Pradesh, reads as follows :— 

“3 (1) Notwithstanding anything in the 
Usury Laws Repeal Act, 1855 where in any 
suit to which this Act applies, wheher heard 
ex parte or otherwise, the court has reason 
to believe that the transaction was as- be- 


‘tween the parties thereto substantially unfair, 


the Court shall exercise one or more of the 
following powers, namely 

(i) reopen the transaction, take an account 
between the parties, and relieve the debtor of 
all liability in respect of any excessive interest; 

(ii) notwithstanding any agreement, pur- 
porting to close previous dealings and to create 
a new obligation, reopen any accounts already 
taken between them and relieve the debtor of 
all liability in respect of any excessive interest, 
and if anything had been paid or allowed in 
account in respect of such liability, order 
the creditor to repay any sum which it con- 
Siders to be repayable in respect thereof 

(iii) set aside either wholly or in part 
or revise or alter any security given or agree- 


' ment made in respect of any loan, and if 


the creditor has parted with the security order 
him to indemnify the debtor in such manner 
and to such extent as it may deem just. 

Explanation I. If the interest is excessive 
the Court shall presume that the transaction 
was substantially unfair; but such presump- 
tion may be rebutted by proof of special cir- 
cumstances justifying the rate of interest; 

Explanation II. (Omitted as it is unneces- 
sary for this case). 


2 (a) In‘ this section “Excessive” means 
in excess of that which the court deems to 
be reasonable having regard to the risk in- 
curred as it appeared, or must be taken to 
have appeared, to the creditor at the date of 
the loan. 


(b) In considering whether interest is ex- 
cessive under this section the court shall take 
into account any amounts charged or paid 
whether in money or in kind, for expenses, 
injuries, fines, bonuses; premia, renewals or 
any other charges, and if compound interest 
is charged, the periods at which it is calcula- 
ted and the total advantage which may rea- 
sonably be taken to have been expected from 
the transaction. 
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Provided that in the case of loans to 
agriculurists if compound interest is charged, 
the court shall presume that the interest is 
excessive. 


- (¢) In considering the question of risk, the 

court shall take into account the presence 
or absence of security and the value there- 
of the financial condition of the debtor and 
the result of any previous transactions of the 
debtor, by way of loan so far as the same 
were known, or must be taken to have been 
known, to the creditor. 

(d) In considering whether a transaction 
was substantially unfair, the court shall take 
into account all circumstances materially af- 
fecting the relations of the parties at the time 
of the loan or tending to show that the tran- 
saction was unfair, including the necessities 
or supposed necessities of the debtor at the 
time of the loan so far as the same were 
known, or must be taken to have been known 
to the creditor.” 


4i. It is unnecessary to refer to the 
entire case law on the point as the section 
has been recently construed in a recent judg- 
ment dated 5-8-1970 of this court in Godu- 
gula Lakshmi Narasimha Murty v. Muthuku- 
malli Venkata Subba Rao, (L. P. A. No. 69/ 
1968 (Andh Pra)). After considering the re- 
levant case law on the point, the position was 
summarised as follows :— 


“(1) The Court can reopen the transac- 
tion and give appropriate relief in the matter 
of interest when the transaction is substan- 
tially unfair; 

(2) If the interest is excessive, the court 
Shall presume that the transaction is sub- 
stantially unfair, but this is a rebuttable pre- 
sumption; 

(3) No hard and fast rule can be laid 
down as to what is a reasonable or excessive 
rate without reference to the several circum- 
stances enumerated in clauses (a), (b) and (c) 
of sub-section (2) of S. 3 of the Act. 


(4) In determining whether the rate is 
reasonable or not, the court has to take into 
consideration the following circumstances. 

(a) The value of the security offered; 

(b) The financial condition of the debtor 
including the result of any prior tran- 
saction; 

(c) The known or probable risks in getting 
repayment; 

(d) If compound interest was provided 
for the frequency of the period of cal- 
culation of the interest; and 

(e) The advantage which the debtor rea- 
sonably expected to derive from the 
transaction.” 

42. Bearing these principles in mind, 
we have to consider whether the interest 
charged is usurious or excessive. It has to 
be remembered that in the instant case, the 
loan was not given at one time by way of 
cash but it was advanced as overdrafts which 
the defendants were entitled to avail up to 
the limits provided for in the agreeménts. On 
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the date of transaction, the loan was taken 
for carrying on tobacco business. Ex. A-2 
dated 6-2-1961 shows that the loan was ini- 
tially applied for by the defendants for a 
period of six months for financing their to- 
bacco business. In the first instance, the 
loan was sanctioned up to a limit of Rs. 4 
lakhs in 1961 but under the subsequent agree- 
ment it was gradually enhanced by the year 
1965 to Rs. 144 lakhs. In the first instance, 
amounts were advanced on the pledge of 
tobacco. In the year 1963 when the loan 
was enhanced, the bank took additional col- 
lateral security of immovable property by 
way of deposit of the title deeds Exs. A-12 
and A-13. Again when the loan was en- 
hanced in the year 1965 additional collateral 
Security “was taken by the way of deposit 
of the title deed Ex. A-14. But no evidence 
has been brought on record to establish that 
the security was sufficient and ample and that 
the bank ran no risk in advancing the huge 
loans under the aforesaid apreements. 

43. It is contended by Sri P. L. N. 
Sarma, the learned Counsel for the appel- 
lants that Ex facie the rate of interest charg- 
ed is excessive and under explanation (1) to 
Section 3 (1) of the Usurious Loans Act 2 
presumption arises that the transaction was 
substantially unfair and the court is bound 
to reopen the transaction and relieve the 
debtor of the liability to pay the excessive 
interest. But we are unable to agree with 
this contention. It has not been established 
by the defendants that the interest charged 
under the agreements at 84 per cent with 
monthly rests is per se excessive. The pre- 
sumption under Explanation 1 to Sec. 3 (1) 
arises if it is first established that the interest 
is excessive. There can be no presumption 
in law that the interest charged is excessive. 


‘ Before the court comes to the conclusion that 


the interest is excessive, it should be esta- 
blished that ex facie the rate of interest is 
excessive or that in the particular circum- 
stances and facts of the case, the interest 
charged is excessive and unconscionable. The 
burden of establishing that the interest is 
excessive is on the debtor who sets up such 
a plea. Further, the mere fact that the in- 
terest claimed had accumulated to a consi- 
derable amount over a long period of years 
due to the default in payment of the loans 
by the debtor, could not be a ground for 
holding the transaction to be substantially 
unfair or unconscionable or that the interest 
charged is excessive and these propositions 
are well-settled. 

44, In Lala Balla Mal v. Abad Shah, 
(AIR 1918 PC 249=35 Mad LJ 614). Their 
Lordships of the Privy Council held: 

“In money-lending transactions the mere 
fact that the sum claimed exceeds enormous- 
ly the amount originally advanced is no 
ground for holding the transaction uncon- 
scionable. It must also appear that there 
is something unconscionable, either in the 
original dealings, or in the subsequent stages 
of the transaction. 
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By taking short terms loans and insisting 
on capitalising the interest immediately it 
falls due a money-lender may pile up com- 
pound interest at an oppressive and uncon- 
scionable rate. But there is nothing inherent- 
ly wrong or oppressive in his securing interest 
upon interest after the interest has been due 
and unpaid for a considerable time.” 


45. In Girwar Prasad v. Ganeshlal 
Saraogi, (AIR 1949 FC 57), Patanjali Sastri, 
J. (as he then was) held that 

“In order to be entitled to the benefit of 
the Usurious Loans Act 1918, the appellant 
must establish. 

(1} That the interest payable on the loans 
is excessive; and - 

(2) That the transaction was, as between 
the parties thereto, substantially un- 
fair. It was frankly admitted before 
us that the appellant adduced no evi- 

dence as to the circumstances under 
which he borrowed moneys from the 
respondent, the availability of credit 

, facilities and possibility of borrowing 

f on easier terms in that part of the 

ony where the transactions took 
place.” 

On the facts of the case, the learned Judges 
confirmed the judgment of the High Court 
allowing 12 per cent. compound rate of in- 
terest as it was not established that the rate 
of interest charged was in excess of the com- 
mercial rate prevailing at that time. 


46. In Varadachariar v. Gopala 
Menon, (AIR 1967 SC 412) the learned Judges 
observed, that 


“it is difficult to predicate of any rate 
of interest as being excessive divorced from 
the circumstances of the case unless the rate 
fixed is so high as to be suggestive of an 
unfair transaction on the face of things.” 
On the facts of that case, Their Lordships 
upheld the decision of the Madras High 
Court holding that 10 per cent. compound 
Interest with yearly rests, would meet the jus- 
tice of the case. 

_ 47. In General and Credit Corpora- 
tion (India) Ltd. v. Venkata Rama Rao, (AIR 
1959 AP 433) Chandra Reddy, C. J. and 
Jaganmohan Reddy, J. (as he then was) ob- 
served at page 434 as follows: 


“A Court has to determine whether a 
particular rate of interest is excessive or not, 
having regard to the rates of interest at the 
time when the impugned transaction was en- 
tered into and the surrounding circumstances. 
What amounts to excessive interest has to be 
determined with reference to various factors, 
such as the security which the creditor ob- 
tained for the amount advanced by him, the 
pecuniary position of the debtor, the rate 
of interest prevailing at that time and the 
advantages which the debtor would derive 
from the Ioan. 


A debtor would get relief under the 


-~ Usurious Loans Act only if it is established 
that the. transaction is substantially an kari» 
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i e that the explanation intro- 
duced K the Madras Amendment has laid 
down that if the interest is excessive, the 
Court shall presume that the transaction may 
be rebutted by proof of special circumstances 
justifying the rate of interest. Thus, before 
the explanation could be invoked it should 
be established that the interest is excessive. 
Tt is only then that it may be presumed that 
the transaction was an unfair one.” 

48. Gopala Menon v. Sreenivasa, 
(AIR 1960 Mad 359), Rajamannar, C. J. and 
Ganapatia Pillai, J. observed : 

“Ft cannot be laid down that any interest 
in excess of 12 per cent. per annum simple 
is excessive and that therefore the court can- 
not grant a decree for more than at that rate. 
It has also never been held that compound 
interest per se is usurious.” 

49, This decision was upheld by the 
Supreme Court in AIR 1967 SC 412, refer- 
red to earlier. 

50. In Ramkrishna v. Heramba 
Chandra, (AIR 1930 Cal 207), the learned 
Judges. observed : 

“that interest at 12 per cent. per annum 
with yearly rests could not be considered as 
excessive when the rate of interest prevailing 
at the time was not lower than that provided 
in the mortgage bond or there were no cir- 
cumstances on which it could be held that 
the transaction as between the parties to it 
was substantially unfair.” 

51. In Manladina v. Sukhdeo, (AIR 
1933 Nag 224) Bose, Additional Judicial Com- 
missioner (as he then was) held, that 

“excessive is a relative term and what 
is excessive in one case will not necessarily 
be so in another. It depends upon surround- 
ing circumstances. Courts however cannot 
assume their existence; they must be found 
on proper evidence.” 


52, Again His Lordship observed: 

“a bargain which is fair in its inception 
cannot become unfair by the happening of 
subsequent events nor can interest which was 
reasonable in the beginning become excessive 
at a later date. The Court is limited to a 
consideration of circumstances which existed 
“at the date of loan’’.” 

Further the learned Judge stated, 

“there is nothing inherently wrong in a 
creditor securing compensation for himself 
for interest which is not paid and for money 
which Ig not returned when due and where 
the parties are couple of money lenders who 
are perfectly well able to look after their 
own interests court should not interfere with 
the contract they themselves have made.” 


53, In Nanun v. Lachhman, (AIR 
1935 Lah 38) the learned Judges observed 
at page 39 as follows :— 

“It can hardly be urged that the rate 
charged at any time was excessive under the 
circumstances of the case. If a debtor dozs 
not choose to pay he cannot complain if the 
amount of interest reaches an enormous figure 
in course of time.” 


one, 
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54, In Gajadhar Marwari v. Baidya- 
nath Mandal, (AIR 1950 Pat 379) the learned 
Judges held that 


“Mere excess of interest, by itself, can- 
not give right to reopen a transaction It 
must be such that a court may consider the 
iransaction substantially unfair or so mons- 
trous as to show that the transaction was 
harsh and unconscionable by itself.” 


55. The aforesaid rulings clearly 
{establish that there can be no presumption that 
the charging of compound rate of interest is 
per se excessive, that the burden of establish. 
ing that the interest is excessive lies on the 
debtor setting up a plea that the interest 
charged is usurious and that it is only when 
that is established the presumption under Ex- 
planation (1) to Section 3 (1) of the Usurious 
Loans Act, as amended by the Madras Am- 
endment Act, arises. In the instant case, the 
defendants have not established that the in- 
terest charged is. excessive. There is neither 
pleading nor evidence on record to support 
such a plea and the defendants have failed 
to discharge the burden which clearly lay 
on them. The mere fact that interest was 
charged at 81 per cent. per annum with 
monthly rests by the plaintiff-bank, it can- 
not be presumed that the interest is excessive 
and that the transaction was substantially 
unfair on the date on which the loan was 
advanced by -the bank to the defendants firm, 


56. In the result all the contentions 
raised by the learned counsel for the appel- 
lants fail and this appeal is dismissed with 


costs, 
Appeal dismissed. 
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Allam Venkateswara Reddy, Petitioner v. 
Golla Venkatanarayana and others, Respond- 
ents. 

Civil Revn. Petn. No. 570 of 1973, DJ- 
17-7-1974.* 


(A) Andhra Pradesh Court-fees and Suits 
Valvation Act (7 of 1956), S. 37 (1) (@) — 
Suit for cancellation of a document — Com- 
putation of courit-fees. 


In a suit for cancellation of sale-deeds 
which were executed for a certain sum, the 
court-fee has to be paid on that sum and not 
on the present market value of the properties 
which are the subject-matter of the two sale 
deeds. (Para 3) 


Y. G. Krishna Murty, for Petitioner; T. 
Ramachandra Rao, for Respondents Nos. 1 
to 4. 


*(Asainst order of Sub. J., Kurnool, in 
unnumbered O. S. of 1973, D/- 13-6- 
1973). 


JR/KR/E458/74/SVM 


A. V. Reddy v. G. Venkatanarayana (R. Rajt J.) 


A. I. R. 


ORDER :— The only point for consi- 
deration in this Civil Revision Petition is whe- 
ther in a suit filed for cancellation of a 
document the court-fee shall be computed 
on the value for which the document sought 
to be cancelled was executed or the court-fee 
shall be computed on the present market 
value of the property covered by the docu- 
ment sought to be cancelled as on the date 
of the suit. The lower court in the first in- 
stance ordered payment of the court-fee on 
the basis of the value for which the docu- 
ments were executed, viz, a sum of Rupees 
18,000/-. Subsequently when another Subor- 
dinate Judge came to preside over the court, 
he took up the matter once again and came 
to the conclusion that for cancellation of the 
two sale deeds in question the court-fee should 
be computed on the basis of the present 
market value of the properties for which the 
sale deeds were executed. He accordingly 
directed the petitioner-plaintiff to pay the 
deficit court-fee. It is assailing that order 
this revision is filed. 

2. On a reading of Section 37 of the 
Andhra Court-fees and Suits Valuation Act 
1956 I think the view taken by the learned 
Subordinate Judge in ordering the payment of 
court-fee on the basis of the present market 
value of the properties covered by the two 
sale deeds is clearly wrong. Section 37 so 
far as it is relevant for our purpose may be 
extracted thus :— 


“37, Suits for cancellation of decrees etc.: 


(1) In a suit for eancellation of a decree 
for money or other property having a money 
value or other document which purports ow 
operates to create, declare, assign, limit of 
extinguish, whether in present or in future, 
any right, title or interest in money, movable 
or immovable property, fee shall be comput- 
ed on the value of the subject-matter of the 
suit, and such value shall be deemed to be— 

(a) if the whole decree or other document 
is sought to be cancelled, the amount 
or value of the property for which the 
decree was passed or other document 
was executed: 


3. Section 37 (1) contemplated two 
kinds. of suits, viz. suits for cancellation of 
decrees, whether they are for money or for 
property having a money value and suits. for 
cancellation of documents creating or extin- 
guishing rights whether in money, movable 
or immovable property. It is stated therein 
that for the purpose of payment of court- 
fee in the suit the fee shall be computed on 
the basis of the value of the subject-matter 
of the suit and that such value shall be 
deemed to be the one indicated in clause (a) 
of Section 37 (1) wherein it is mentioned: that 
if the whole decree or other document is. 
sought to be cancelled, the amount or value 
of the property for which the decree was 
passed or other document was executed shall 

deemed to be the value for computation 
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of court-fee. From this it is very clear that 
for cancellation of a document regarding a 
property the value shall be deemed to be 
the amount for which the document sought 
to be cancelled was executed with regard to 
the property. In the present case, the two 
sale deeds in question were executed for a 
sum of Rs. 18,000/-. ‘Fherefore, the court- 
fee has to be paid on that amount and not 
on the present market value of the properties 
Which are the subject-matter of the two sale 
deeds. A reading of Section 37 does not 
show that the court-fee has to be computed 
on the basis of the present market value of 
the property which is the subject-matter of 
the document. sought to be cancelled. There- 
fore, the civil revision petition is allowed and 
the order of the lower court directing the 
petitioner to value the suit on the basis of 
the present market value of the properties 
for which the documents were executed and 
pay court-fee on that basis is set aside. No 


costs. 
Petition allowed. 


D 
e 
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S. OBUL REDDI, C. J. AND 
LAKSHMAIAH, J. 


In re P. Raghava Reddi, Petitioner. 


Writ Petn. No. 3716 of 1974, D/- 9-7- 
1974. 


(A) A. P. Panchayats Samithis and Zilla 
Parishads Act (35 of 1959), S. 33 — A. P. 
Panchayat Samithi and Zilla Parishad Rules, 
Rule 44 — Validity — No-confidence motion 
against president — Section and Rule not 
invalid on ground that they provide for open 
ballot —— (Constitution of India, part IH, 
General — Election — Ballot, secrecy of — 
Is not constitutional provision — Statutory 
provision for open voting is not unconstita- 
tional). 

A resolution expressing want of confid- 
ence in a president cannot be equated to an 
election to the office of the president. Sec- 
tion 33 clearly shows that a duty is cast on 
those who are signatories to the motion to 
speak openly and state the reasons for their 
attempt to dislodge a member who has been 
duly elected to the office of the president. 
Those opposing the motion have also a right 
to refute the charges levelled against the pre- 
sident. Therefore no secrecy is attached nor 
such secrecy is intended when a no-confidence 
motion comes up for consideration or discus- 
sion. There is an open debate. It is for that 
reason that the secrecy of the ballot is waived 
under the Rules and open ballot is introduc- 
ed. There is nothing in Section 33 or R. 44 
Which poes against the object or the scheme 
of the Act. There is nothing unconstitu- 
tional also in not holding a secret ballot for 
the purpose of no-confidence motion. 

(Para 2) 


JR/AS/B462/74/JHS 


In re P. R. Reddy (S. Obul Reddi C. J) 


[Prs. 1-2] A. P. 123 
P. A. Chowdary, for Petitioner. 


S. OBUL REDDI, C. J.:— As the vires 
of Section 33 of the Andhra Pradesh Pan- 
chayat Samithis and Zilla Parishads Act, 1959 
(hereinafter referred to as the Act) was ques- 
tioned before our learned brother, Venkat- 
rama Sastry, J., he directed the writ petition 
to be posted before a Division Bench and 
that is how this petition is before us. 


2. The facts necessary for determina- 
tion of the question raised by Mr. Choudary 
viz., that Section 33 of the Act is ultra vires 
are these. The petitioner was elected as the 
president of the Panchayat Samithi Venkata- 
giri on 7-8-1970 for a term of five years. 
That election was held by secret ballot. The 
total membership of the Venkatagiri Gram 
Panchayat is 67 and that strength includes 
six co-opted members, of whom one is a 
Harijan, one Schedule tribe, two women, two 
general, one M. L. A.. one M. L. C. and 
President of the Panchayat Samithi. A motion 
expressing want of confidence in the petitioner, 
who is the President of the Panchayat 
Samithi, was submitted to the Sub-Collector, 
Gudur, having jurisdiction over the Panchayat 
Samithi. He convened a meeting on 3-7-1974 
for the purpose of considering the motion 
expressing want of confidence in the petitioner. 
Fifty of the members of the Samithi were 
present at that meeting. Forty-three of the 
members present supported the motion ex- 
pressing want of confidence in the petitioner 
and therefore that motion was passed. The 
Tesult was that he was removed from the 
Office of the President of the Panchayat 
Samithi. It is this resolution which was pas- 
sed by 43 members of the panchayat Samithi 
resulting in his removal from the office that 
ied to the filing of the writ petition seeking 
a declaration that the resolution passed at 
that meeting is null and void. The con- 
sequential relief asked for is that respondents 
2 and 6 should be directed not to act under 
the authority or in accordance with the said 
tesolution of the Samithi dated 3-7-1974. 


Mr. Choudary, the learned counsel ap- 
pearing for the petitioner, strenuously con- 
tended that it is not open to the Presiding 
Officer on that occasion viz, the sub-Collec- 
tor Gudur, to put the resolution to vote by 
show of hands without a secret ballot and 
that the scheme and object of the Act is 
to maintain the secrecy of the ballot and 
therefore the voting at that time by show of 
hands in unconstitutional and ultra vires. The 
other argument of the learned counsel is that 
out of the 43 members present on that oc- 
casion respondents 2 to 5 were disqualified 
and therefore their participation in support- 
ing the resolution vitiates and invalidates the 
resolution passed against the petitioner. To 
determine whether the resolution passed 
against the petitioner expressing want of con- 
fidence in him is null and void it is neces- 
Sary to refer to the relevant provisions of 
the Act and the Rules. Section 4 of the 


124 A. P. Pr 2] 


Act deals with the composition of Panchayat 
Samithi. The election of members under 
clause (v) of Section 4 is to be held in the 
prescribed manner, that is to say the elec- 
tion is to be by secret ballot. Section 7 pro- 
vides for election and term of the office of 
the President and the Vice-President of a 
Panchayat Samithi and filling up of vacan- 
cies. The Rules provide that the election 
of the President of the panchayat Samithi 
shall be by secret ballot. It is for the reason 
that the election of a member of the- Samithi 
as also the election of the president of the 
Samithi is by secret ballot, Mr. Choudary 
contended that the provision in the rules re- 
lating to the passing of a motion of no-con- 
fidence against a President or a vice-president 
by show of hands is ultra vires and uncon- 
stitutional. 


Rule 44 of the Rules for the Motion of 
No-Confidence provides for the voting on the 
motion of no-confidence in the President or 
the Vice-President of a Panchayat Samithi 
by show of hands. The votes of the Mem- 
bers present at that meeting shall be taken 
by the Collector or District Collector, as the 
case may be. This rule, according to the 
learned counsel, defeats the very purpose and 
the object of the Act to maintain the secrecy 
of the ballot. The scheme and the object of 
the Act and Rules, according to the learned 
counsel on the strength of the provisions re- 
lating to the election of the members and 
the president and the vice-president of a 
Panchayat Samithi, is to maintain absolute 
secrecy of the ballot, and when that is the 
object and the scheme of the Act, it could 
not have been the intention of the Legislature 
to defeat that very purpose and object by 
empowering the rule-making authority to 
make a provision in matters of no-confidence 
in the President or the Vice-President of a 
Panchayat Samithi that such a motion shall 
be put to open vote, that is to say, by show 
of hands. In support of his contention the 
learned counsel invited our attention to Con- 
stitutional Limitation by Cooley, Eighth Edi- 
tion, page 1373, Chap. XVII. The learned 
author deals with the expression of popular 
will and the manner of exercising that right. 
Speaking of that right in his country, Cooley 
observed : 

“The mode of voting in this country, at 
all general elections, is almost universally by 
ballot. A ballot may be defined to be a 
piece of paper or other suitable material, 
with the name written or printed upon it of 
the person to be voted for; and where the 
suffrages are given in this form, each of the 
electors in person deposits such a vote in the 
box, or other receptacle provided for the 
purpose, and kept by the proper officers. 


“The distinguishing feature, “as put by 
Cooley,” of this mode of voting is, that every 
voter is thus enabled to secure and preserve 
the most compete and inviolable secrecy 
in regard to the persons to whom, he votes, 
and thus escape the influences which, under 
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the system of oral suffrages, may be brought 
to bear upon him with a view to overbear and 
intimidate, and thus prevent the real expres- 
sion of public sentiment.” 

_ What Mr. Choudary contends is that by 
introducing this rule (Rule 44) of the Rules 
of No.-Confidence the rule-making authority 
has enabled men of influence, power and 
money to bring pressure upon the members 
of the Panchayat Samithi, intimidate them 
and thus prevent them from expressing their 
real opinion in a secret ballot. The learned 
counsel has also invited our attention to cer- 
tain passages from Selected Speeches on the 
Constitution-II by Cecil S. Emden. 


“The object is to get a House of Com- 
mons possessing the confidence of the people, 
chosen by the free and deliberate preference 
of their various constituencies, and recom- 
mended to the esteem of the nation at large 
by the public certainty that they have been 
thus preferred. This is the grand object for 
the attainment of which the people are called 
upon to go through the harassing and costly 
business of a general election. If your elec- 
tion does not bring out the genuine, unbought, 
unconstrained sentiments of the voters, — If 
it is not publicly known to bring out this 
result and no other, you might as well have 
no election at all: the institution is a deceit 
and a failure.” 

Dealing with the system of open voting the 
learned author quoted the following speech: 


“You hear it sometimes argued, Sir, that 
open voting makes the elector responsible 
to the public, and that secret voting removes 
that responsibility. But this is a mere abuse 
of terms, I am prepared to show you that 
there neither is nor can be any responsibility 
in the case. Responsibility, in its only Jegiti- 
mate meaning, can attach to nothing but to 
the performance of a man’s duty; a man is 
responsible when he is liable to loss in the 
event of discharging his duty, and when he 
is protected from loss in the event of dis- 
charging it well. Now, what is the duty of 
an elector? Simply to deliver his own opinion 
sincerely and conscientiously, — let him be 
in the minority or in the majority, —- let 
him agree or disagree with whom he may; 
my neighbour and I may both discharge our 
electoral duty with equal fidelity, though he 
votes, for a Tory and I vote for a Radical; it 
would be wrong in him to vote as I do — it 
would be wrong in me to vote as he does, 
Now, Sir, this being the sole duty of an 
elector, will any man tell me that publicity of 
suffrage makes him responsible for discharg- 
ing it well?” 

The learned counsel, Mr. Choudary, also 
quoted Cicero in support of his contention : 

“The ballot is dear to the people, for it 
uncovers men’s faces, and conceals their 
thoughts. It gives them the opportunity of 
doing what they like, and of promising all 
that they are asked.” (Forsyth’s Cicero Vol. 
J, Page 339). 

In this connection it is well to remember that 


1975 


we are not dealing with the election of the 
President or the Vice-President of the Pan- 
chayat Samithi for which the Rules provide 
for secret ballot. We are here concerned 
with a resolution expressing want of confi- 
dence. in the President of the Samithi. A 
resolution moved expressing want of con- 
fidence in a person who holds a public office, 
or a resolution moved to censure the Gov- 
ernment or a Presiding Officer of a Samithi 
or a Gram Panchayat cannot be equated to 
that of an election to a statutory office in ac- 
cordance with democratic set-up. The pro- 
cedure for moving a motion of no-confi- 
dence is prescribed in the Act and the Rules. 
Section 33, as already adverted to, provides 
for expressing want of confidence in a Pre- 
sident or a Vice-President of the Samithi and 
this section to the extent material reads: 


“33, Motion of no-confidence in pre- 
sident or vice-president :— 


(1) A motion expressing want of con- 
fidence in the president or in the vice-presi- 
dent of a panchayat Samithi may be made 
in accordance with the procedure laid down 
in the following sub-sections. 


(2) A written notice of intention to make 
the motion, in such form as may be presc- 
ribed, signed by not less than one-half of 
the total number of members of the pan- 
chayat Samithi, together with a copy of the 
proposed motion shall be delivered in person, 
by any two of the members signing the notice, 
to the Collector having jurisdiction over the 
Panchayat Samithi. 


(3) The Collector shall then convene 
a meeting for the consideration of the motion 
at the office of the Panchayat Samithi on a 
date appointed by him which shall not be 
later than thirty days from the date on which 
the notice under sub-section (2) was delivered 
to him. He shall give to the members notice 
of not.less than fifteen clear days of such 
meeting in such manner as may be pre- 
scribed.” 
It is not alleged anywhere in the petition that 
the procedure prescribed by Section 33 has 
not been followed before the meeting was 
convened on 3-7-1974. The Rules provide 
that the motion of no-confidence shall be in 
writing addressed to the Revenue Divisional 
Officer or Sub-Collector having jurisdiction 
over the area and such a written notice was 
issued and the notice for convening the 
meeting, as required under the Rules, was 
also issued by the Sub-Collector in this case 
in the prescribed form. Such a notice was 
served on every member of the Panchayat 
Samithi. Sub-section (7) of S. 33 says that 
as soon as the meeting convened under this 
section commences, the Collector shall read 
to the Panchayat Samithi the motion for the 
consideration of which the meeting has been 
convened and declare it to be open for debate. 


No debate on the motion under this section’ 


shall be adjourned. Sub-section (9) says that 
such a debate shall automatically terminate 
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on the expiration of two hours from the 
time appointed for the commencement of the . 
meeting if it is not concluded earlier. On 
the conclusion of the debate or on the expira- 
tion of the said period of two hours, which- 
ever is earlier, the motion shall be put to 
vote. Sub-section (10) says that the Collec- 
tor shall not speak on. the merits of the 
motion and he shall not be entitled to vote 
thereon. Under sub-section (11) a copy of 
the minutes of the meeting together with a 
copy of the motion and the result of the 
voting thereon shall be forwarded forthwith 
on the termination of the meeting by the 
Collecter to the Government. According to 
sub-section (12) if the motion is carried with 
the support of not less than three-fifths of the 
total number of members of the Panchayat 
Samithi, the Government shall, by notifica- 
tion, remove the president or the Vice-presi- 
dent, as the case may be, and the resulting 
vacancy in the office of the President or 
Vice-president shall be filled in the manner 
specified in Section 7 within the prescribed 
time. 

The motion of no-confidence as provid- 
ed under Section 33 (2) must be signed by 
not less than one-half of the total number 
of members of the panchayat Samithi. There 
is no secrecy nor is any secrecy prescribed so 
far as notice of intention to make a motion 
expressing want of confidence in the presi- 
dent is concerned. Sub-section (7) provides 
for a discussion and a debate on the motion 
of no-confidence. It is only after discussion 
and debate, which shall not last for more 
than two hours, that the motion is put to 
vote as provided in the Rules. The motion 
itself is in the form of a resolution. The 
very fact that sub-section (7) of S. 33 pro- 
vides for consideration of the motion makes 
the intention of the Legislature very clear 
that such of those who had expressed their 
intention to give notice in writing for con- 
vening the meeting for the purpose of moving 
the noconfidence motion should be free 
to express what they have to say. When a 
motion of no-confidence is moved, a debate 
takes place, some speaking for the resolution 
and some speaking against the resolution. A 
duty is cast upon those who are signatories 
to the motion to speak openly and come out 
with the reasons for their attempt to dis- 
lodge a member who has been duly elected 
to the office of the President. It is for the 
supporters of the motion to point out the 
acts of omission and commission of the person 
whom they seek to remove from office. 
Those who oppose the motion have a right 
to refute the charges and even level counter- 
charges against those who are signatories to 
the no-confidence motion or those who speak 
in support of the motion. Therefore no sec-! 
recy is attached nor such secrecy is intended 
when a motion of no-confidence comes up 
for consideration or discussion. There is an 
open debate between those who are for th! 
motion and those who are against it. It is| 
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for that reason that secrecy of the ballot is 
waived under the Rules and open ballot is in- 
troduced, Even the notice in writing which 
shall be signed by not less than one-half of 
the total number of members of the Pancha- 
yat Samithi will disclose those who are 
against the President of the Samithi. We are 
therefore unable to.agree with Mr. Chowdary 
that in the matter of expressing want of 
confidence in the President of the: Panchayat 
Samithi the voting should always be by 
secret ballot. We see nothing ultra vires in 
Section 33 or Rule 44 which goes against the 
object or the scheme of the Act. There 
is nothing unconstitutional also in not hold- 
ing a secret ballot for the purpose of expres- 
sing want of confidence in a President of 
the Panchayat Samithi. The will of the 
members was ascertained by an open vote 
and it is one of the democratic processes or 
methods of ascertaining the will of the re- 
presentatives and the Legislature has pro- 
vided for such a process. 

3. The only other point urged by the 
learned counsel, Mr. Choudary, is that res- 
pondents 2 to 5 should not be permitted to 


attend the meeting by the sub-collector. The - 


learned counsel relied upon the objection 
petition which the petitioner filed before the 
sub-collector at the commencement of the 
meeting objecting to the participation of res- 
pondents 2 to 5 at that meeting. Whether 
respondents 2 to 5 had suffered disqualifica- 
tion or not is not a question which can be 
gone into by this court in a writ petition. 
It should be remembered that out of the 
total of fifty members present at the meeting 
on 3-7-1974 forty three members voted for 
the motion of no-confidence moved against 
the petitioner. If respondents 2 to 5 had 
suffered any disqualification the forum for 
assailing that is elsewhere. We therefore, see 
no reason to entertain this writ petition. It 
is accordingly dismissed. 

Petition dismissed. 
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GOPAL RAO EKBOTE, C. J. AND 
LAKSHMAIAH, J. 


¢« Boda Subrahmanyam and Co. and others, 
Appellants v. The State of Andh. Pra. and 
others, Respondents. 

Writ Appeals Nos. 27 and 177 of 1973, 
D/- 19-2-1974. 

(A) Evidence Act (1872), S. 115 — Pro- 
missory estoppel — Its nature and scope — 
Essentia? Commodities Act (1955), S. 3 (1) 
— Scheme for supply of fertilisers to private 
dealers — Representation in, when can 
operate as promissory estoppel — Non-supply 
— Writ petition -— Maintainability —- (Con- 
stitution of India, Art. 226). 

The position of law as to operation of 


the doctrine of Promissory Estoppel is as | 


follows: 
AS/BS/A195/75/HGP 


B. Subrahmanyam & Co. v. State 


A. I. R. 


The modern doctrine of promissory estop- 
pel has become the most powerful and flexi- 
ble instrument in the realm of our administra- 
tive law. The Government cannot claim 
immunity from its operation. That doctrine 
is available both against the Government as 
against their delegates or agents. Whereas 
the common law doctrine of estoppel is 
founded on a representation as to an existing 
fact, the doctrine of promissory estoppel is 
founded on a representation with regard to 
an assurance as to future conduct. The latter 
enlarges the scope of the former and sub- 
sumes within its ambit not merely statements 
of fact but promises as well. The doctrine 
of promissory estoppel, has the effect of 
creating substantive rights against the repre- 
sentee and can be viewed as a rule of sub- 
stantive law. A representation of fact or 
intention on which the doctrine is founded 
if intended to be acted upon and acted upon 
becomes actionable. The claim for the relief 
depends upon that: representation, which con- 
stitutes the cause of action. The representa- 
tion, be it of promise, or intention or future 
conduct, on which this doctrine of promis- 
Sory estoppel is founded is susceptible of 
generating enforceable promises and binding 

contractual obligations even where there is no 
consideration, such as at common law would 
have- supported the promises and obligation. 
In any event, that doctrine clothes the repre- 
sentee with the needed interest to maintain 
an application under Article 226 of the 
Constitution of India. Private dealers in 
fertilisers are entitled to enforce through an 
application under Article 226 of the Con- 
stitution the representation made to them by 
the Government, be it Central or State, on 
the basis of the Essential Commodities Act 
1955, the- Fertiliser (Control) Order 1957, G. 
O. Ms. No. 1896 dated September 10, 1970 
and other connected circulars issued and 
agreements entered, provided that the repre- 
sentation does not suffer from other inherent 
infirmities. But, ultimately, the representa- 
tion sought to be enforced must be clear, 
unequivocal, unambiguous and sufficient to 
found the doctrine of promissory estoppel. 

Held on facts that the Government’s 
promise or representation to supply fertilisers 
to the private dealers was “subject to the 
Supplies being received by them from the 
Government of India.” And as the represen- 
fation could not be said to be clear, un- 
equivocal, unambiguous and sufficient to sup- 
port the doctrine a writ petition did not lie. 
Case law reviewed. (Para 74) 
Cases Referred: Chronological Paras 
(1973) Writ P. No. 105 of 1973, Dj- 20-2- 

1973 (Andh Pra) 54 
AIR 1972 SC 1126 = (1972) 3 SCR 104 70 
AIR 1971 SC 1021 = (1970) 3 SCR 854 69 
AIR 1970 SC 1070=(1969) 2 SCWR 871 68 
AIR 1968 SC 718 = (1968) 2 SCR 366 5, 


a 67 
(1964) 3 All ER 556 25 
(1960) 2 All ER 314 = (1960) 1 WLR 549 9 
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1957 NZLR 854 24 
(1956) 1 WLR 29 == (1956) 1 All ER 247 46 
(1955) 1 All ER 550 = (1955) 1 WLR a 


(1951) 2 All ER 926 = (1951) 2 TLR 1030 9 
(1949) 1 KB 227 = (1948) 2 All ER 767 48 
(1947) AC 46 = 1947 LJR 385 31 
(1947) KB 130 = (1956) 1 All ce 256 13, 


, 22, 23, 33 
AIR 1938 PC 52 = (1938) 1 All ER 52 32 
(1925) 36 CLR 41 = 31 LR 230 23 
(1917) 86 LJ Ch 277 34 
(1906) 3 CLR 925 23 
(1902) AC 117 = 71 LIKB 400 10 


(1901) 85 LT 611 = 18 TLR 31 54 
(1897) 67 LJ Ch 34 = 77 LT 700 3 
(1891) 3 Ch 82 = 60 LJ Ch 594 
(1888) 40 Ch D 268 = 60 LT 527 


1 
(1884) 9 AC 605 = 54 LIQB 130 1 
(1879) 5 QBD 188 = 49 LIQB 392 10 
(1877) 2 AC 439 = 46 LJQB 583 


(1875) 10 CP 307 = 44 LJCP 109 10 
(1873) LR 6 HL 352 = 43 LJ Ch 269 10 
(1863) 2 H & C 175 = (186) 7 H&N a 
(1860) 1 De G F & J 518 = 29 LJ Ch Pi 


(1858) 3 De G & J. 304 = 28 LJ Ch 188 42 
(1854) 5 HL Cas 185 = 23 LJ Ch 865 3i p 


(1854) 4 HLC 1039 = 22 LTOS 293 45 
(1848) 2 Exch 654 = 154 ER 652 10 
(1845) 12 Ci & F 45 = 8 ER 1312 44 
(1837) 6 Ad & El 469 = 112 ER 179 10, 36 
(1789) 3 TR 51 = 100 ER 450° 40 
(1649) Nels 46 39 
21 Mad LR 185 24 


M/s. T. Ananthababu and T. Ramam, 
for Appellants; 4th Govt. Pleader, for Res- 
pondents. 

LAKSHMAIAH, J.:— The doctrine of 
what has now come to be known as Promis- 
sory Estoppel, is invoked, by the appellants 
in these appeals preferred against a common 
judgment of our learned brother Kuppu- 
swamy, J. dated October 10, 1972 by which 
a batch of Writ Petitions, including the Writ 
Petitions Nos. 5342 of 1971 and 1595 of 1972, 
filed by them, was dismissed. 


2 The appellants are merchants deal- 
ing in various commodities including chemi- 
cal fertilisers. They undertook to purchase 
chemical fertilisers from the Agricultural De- 
partment of Andhra Pradesh Government and 
distribute them to the ryots, as per the terms 
of the licence granted to them under Ferti- 
liser (Control) Order, 1957 read with the pro- 
visions contained in the Essential Commodi- 
ties Act, 1955 and in accordance with the 
terms and conditions that may be laid down 
by the Government from time to time. 

3. The Government of Andhra 
Pradesh, as per their G. O. Ms. No. 1896 
dated September 10, 1970 directed that the 
revised procedure embodied therein be adopt- 
ed for the distribution of pool nitrogenous 
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fertilisers in the State with effect from Octo- 
ber, 10, 1970. That was followed by a Cir- 
cular dated November 17, 1970 from the 
Office of the Directorate of Agriculture, 
Andhra Pradesh, as per para (2) of which 
the private dealers are required to enter into 
an agreement with the Department for lifting 
the specified quantities of fertilisers. 


4. In accordance with the above pro- 
cedure, the appellants applied between. 
December, 1970 and January, 1971 for allot- 
ment of various quantities of fertilisers paying 
5 per cent. of the price. Allotments were 
duly made a month or two thereafter and 
communicated to them. Letters of credit were 
immediately opened for the balance of the 
price and other charges. The Director of 
Agriculture, issued release orders for the 
quantities allotted. But, tbe appellants were 
not supplied with the fertilisers. On enquiry, 
they found “that the Government does not 
intend to stand by its commitments and 
honour the release orders already issued.” 


5. The appellants stated further in 
para 8 of their affidavit, “that the Govern- 
ment is in duty bound to implement G. O. 
Ms. No. 1896 dated 10-9-1970 and the re- 
lease orders dated 28-1-1971, 25-2-1971, 2-3- 
1971, 20-3-1971. The said order constitutes 
a representation and promise by the Govern- 
ment. Relying thereon the Respondents have 
changed their position to their detriment. 
Their capital to the tune of Rs. 6,60,000/- 
has been locked up for about a year. The 
loss of interest alone works out to Rupees 
35,000/-. This case is directly governed by 
the legal principles laid down by the Supreme 
Court in the Union of India v. Anglo Afghan 
Agencies, AIR 1968 SC 718.” 

6. The issuance of a Writ of Manda- 
mus was, therefore, prayed for, for com- 
manding (1) the Government of Andhra 
Pradesh, the 1st respondent (2) the Director 
of Agriculture and Controller of Fertilisers, 
Government of Andh Pradesh, the 2nd res- 
pondent, and (3) The District Agricultural 
Officer, Kakinada, East Godavari District, the 
3rd Respondent, to implement the allotment 
and release orders and to direct delivery to 
the appellants of the various quantities of 
fertilisers for which they have paid the price 
in cash and by letters of credit. 

7. The respondents denied the claim 
of the appellants, and they stated in their 
additional counter affidavits that the doctrine 
of promissory estoppel, invoked by the ap- 
pellants, has no application to the facts of 
the case. 

8. The expression “promissory estop- 
pel” has not been defined by any Statute 
either here in India or elsewhere. But there 
occurs in Halsbury’s Laws of England, 3rd 
Edition, Vol. 15, at 175, under the Caption 
“Promissory Estoppel”, this passage: 

“Where one party has, by his words or 
conduct, made to the other a promise or 
assurance which was intended to affect the. 
legal relations between them and to be acted 
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on accordingly, then, once the other party 
has taken him at his word and acted on it, 
the one who gave the promise or assurance 
cannot afterwards be allowed to revert to 
their previous legal relations as if no such 
promise or assurance had been made by him, 
but he must accept their legal relations sub- 
ject to the qualification which he himself has 
so introduced. This doctrine, which is derived 
from a principle of equity enunciated in 1877 
has been the subject of considerable recent 
development. It differs from estoppel pro- 
perly so-called in that the presentation relied 
upon need not be one of present fact.” 


9. This doctrine was referred to in 
the year 1951 by Denning, L. J. in Dean Y. 
Bruce, (1951) 2 All ER 926 at p. 928 as “a 
promissory or equitable estoppel”, and desc- 
ribed by Buckley, J. in Beesly v. Hallwood 
Estates, Ltd., (1960) 2 All ER 314 at p. 324 
as “promissory estoppel.” This nomencla- 
ture received the blessings of the Privy Coun- 
cil in Emmannuel Ayodeji Ajayi v. R. T. 
Briscoe, (1964) 3 All ER 556 at p. 559. 
Williston on Contracts (1936) Vol. I, Para 139, 
poinetd out that in the United States there 
has been a development away from the idea 
of purchasing a promise for a price and 
towards the idea of founding contractual 
liability upon action in “Justifiable reliance 
on a promise.” This development the learn- 
ed author called the doctrine of “promissory 
estoppel.” 


10. The following general statement 
of the doctrine of estoppel by representation 
was culled out by Spencer Bower in his book 
on “Estoppel by Representation” from 
Pickard v. Sears, (1837) 6 Ad & El 469, per 
Lord Denman, C. J., Freeman v. Cooke, 
(1848) 2 Exch 654 Per Parke B., Jorden vV. 
Money, (1854) 5 HL Cas 185 per Lord 
Cronworth L. C. Swan v. North British Aus- 
tralian Co., (1863) 2 H & C 175 Per Black- 
burn, J.; Citizens Bank of Louisiana v. First 
National Bank of New Orleans, (1873) LR 
6 HL 352, Per Lord Selborne L. C.; Carr Y. 
London and N. W. Ry. Co., (1875) 10 CP 307 
Per Brett, J. George White Church Ltd. v. 
Cavanagh, (1902) AC 117; Per Lord Mac 
Naghteen Simm v. Anglo American Telegraph 
Co., (1879) 5 QBD 188 Per Bramwell, J.: 


“Where one person (‘the representor’) 
has made a representation to another person 
(‘the representee’) in words, or by acts and 
conduct, or (being under a duty to the repre- 
sentee to speak oz act) by silence or in action 
with the intention (actual or presumptive), 
and with the result, of inducing the repre- 
sentee on the faith of such representation to 
alter his position to his detriment, the re- 
presentor, in any litigation which may after- 
wards take place between him and the repre- 
sentee, is estoppel from making or attempting 
to establish by evidence, any averment sub- 
stantially at variance with his former repre- 
sentation, if the representee at the proper time, 
and in the proper manner, objects thereto.” 


A.I. R. 


11, This passage was adopted in 
Hopgood v. Brown, (1955) 1 All ER 550 by 
Sir Raymond Evershed M. R., as accurate. 


12. Whereas an estoppel proper is 
founded on a representation as to an existing 
matter of fact, Promissory estoppel is found- 
ed on a representation with regard to an as- 
Surance as to future conduct. 


13. The modern doctrine of promis- 
sory estoppel has had its foundation in the 
three following cases: 

1. Hughes v. Metropolitan Railway Co., 
(1877) 2 AC 439; 

2. Birmingham and District Land Co. 
London and North Western Railway Co., 
(1888) 40 Ch D 268; 


__3. Central London Property Trust v. 
High Trees House Ltd., (1947) KB 130 = 
(1956) 1 All ER 256. 


14, The landlord in the first case of 
Huges, gave his tenant, in October, 1874, six 
months’ notice to repair the premises. The 
lease is liable to be forfeited for failure on 
the part of the tenant to comply with that. 
In November, the landlord started negotiating 
with the tenant for the sale of the reversion, 
but he failed on December 31. Meanwhile, 
the tenant had done nothing to repair the 
premises. On the expiry of six months from 
the date of the original notice, the landlord 
claimed to treat the lease as forfeited and 
brought an action for ejectment. 

15. The House of Lords held that the 
negotiations initiated by the londlord amount- 
ed to a promise by him to the effect that he 
should not enforce the notice, during their 


pendency and that, it was in reliance upon” 


that promise that the tenant kept quiet. The 
tenant was held entitled in equity to be reliev- 
ed against the forfeiture. Lord Cairns said: 


“It is the first principle upon which all 
courts of equity proceed, that if parties who 
have entered into definite and distinct terms 
involving certain legal results—certain penal- 
ties or legal forfeiture—afterwards by their 
own act or with their own consent enter upon 
a course of negotiation which has the effect 
of leading one of the parties to suppose that 
the strict rights arising under the contract 
will not be enforced or will be kept in sus- 
pense, or held in abeyance, the person who 
otherwise might have enforced these rights 
will not be allowed to enforce them where 
it would be inequitable having regard to the 
dealings which have thus taken place between 
the parties.” 

16. This equitable principle enlarges 
the scope of the conception of the common 
law doctrine of estoppel and subsumes with- 
in its ambit not merely statements of fact 
but also promises as well. 


17. In the second case (1888) 40 Ch 
D 268 a strong court of appeal consisting 
of Cotton, L. J., Lindley, L. J. and Bowen, 
L. J. rendered the decision. The parties here 
also had been in negotiation and it was urged 
that the negotiations precluded plaintiff in 
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equity from immediate recourse to his re- 
medy. The relief claimed here is not against 
any forfeiture, as was the case in Hughes case, 
and, therefore, it was contended that, that 
decision did not apply. That contention was 
rejected by the court of appeal. Cotton, L. J. 
applied Huges Case; (1877) 2 AC 439. Lindley, 
L. J., referred to the passage from Lord 
Cairns, which has been cited, and proceeded 
to state. “That is the general principle and 
I think that it is plainly applicable here.” 

18. Bowen, L. J., negotiating the con- 
tention that the proposition in Hughes case 
(1877) 2 AC 439 deals with a case of for- 
feiture only, held: 

“The truth is that the proposition is wider 
than cases of forfeiture.” 

19. There comes, then, the High 
Trees case (1947) KB 130 = (1956) 1 All 
ER 256. The plaintiffs, in that case, leased 
in September, 1939 a block of flats to the 
defendants, at a ground rent of £2,500/- per 
annum. In January 1940, the plaintiffs agreed 
to reduce the rent to £1,250/- because of war 
conditions which caused many vacancies In 
the flats. No express time-limit was set for 
the operation of this reduction. From 1940 to 
1945, the defendants paid the reduced rent. 
In 1945, the flats were again full and the 
plaintiff claimed the full rent, both retros- 
pectively and for the future. He sued for 
rent at the original rate for the last two 
quarters of 1945. 

20. Denning, J., was of the view that 
the agreement of January, 1940 ceased to 
operate early in 1945. The rent originally 
fixed by the contract was, thereafter, payable 
and the plaintiff’s claim was allowed. But 
he was of the opinion that, had the plaintiffs 
sued for arrears for the period from 1940 
to 1945, the agreement made in 1940 would 
have operated to defeat their claim. 


21. Confronted with Foakes v. Beer 
(1884) 9 AC 605 if the defence was raised 
as a matter of contract and with (1854) 5 
HLC 185 if it were raised as an estoppel. 
Denning, J., sustained the estoppel, although 
based on an assurance as to the future, be- 
cause the promissor intended to be legally 
bound and intended his promise to be acted 
upon, with the result that it was so acted 
upon. He called in aid Hughes’ case (1877) 
2 AC 439 and the Birmingham and District 
Land Com., case (1888) 40 Ch D 268 and ob- 
served that their distinguishing feature was 
that the assurance has to the future by which, 
in each of them, the promisor had been 
held bound, was one which he intended to 
be binding upon him. He said :— 

“But, what is the position in view of 
developments in the law in recent years? The 
law has not been standing still since (1854) 
5 HLC 185. There has been a series of deci- 
sions over the last fifty years which, although 
said to be cases of estoppel, are not really 
such. They are cases of promises which were 
intended to create legal relations: and which, 
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to the knowledge of the person making the 
promise, was going to be acted on by the 
party to whom the promise was made, and 
which was in fact so acted on. In such cases 
the courts have said these promises must be 
honoured.” 

22. Notwithstanding the fact that the 
most important part of this judgment con- 
sisted of obiter dicta, still, that did not pre- 
sent the High Trees case (1947) KB 130 = 
(1956) 1 Ail ER 256 from becoming an esta- 
blished authority for the principle came to 
be: laid down therein. 

23. The development of this doctrine, 
almost on parallel lines, in Australia, is re- 
markable as is evident from the following 
two cases: 

In Barnes v. Queensland National Bank 
(1906) 3 CLR 925. Hughes case (1877) 2 
AC 439 was expressly cited and the High 
Trees (1947) KB 130 = (1956) 1 All ER 256 
estoppel was referred to with approval. 

In Mulcahy v. Hoyne (1925) 36 CLR 41 
the authority of Hughes (1877) 2 AC 439 
principle was referred to again with approval. 


24, A like development is found in 
New Zealand, where the doctrine of “promis- 
sory” estoppel was approved and applied in 
P. V. P., 1957 NZLR 854 (refer to an article 
in 21 Mad LR 185 by Mr. L. A. Sheridan). 


25. (1964) 3 All ER 556 at p. 559 is 
a case from the Federal Supreme Court of 
Nigeria, that went up to the Privy Council, 
where the doctrine of Promissory Estoppel 
was referred to and relied upon. 

26, The rapidity with which this doc- 
trine of promissory estoppel is going on being 
developed with new dimensions suggested in 
the United States is rather instructive and 
interesting for the Indian context. 

27. As early as in the year 1932, we 
came across in the American Law Institutes’ 
Restatement of the Law of Contracts, (A-90) 
the proposition that: 

“A promise which the promissor should 
reasonably expect to induce action or for- 
bearance of a definite and substantial chara- 
cter on the part of the promisee and which 
does induce such action or forbearance, is 
binding if injustice can be avoided only by 
enforcement of the promise.” 

The illustration to this article is worth not- 


“A promises B to pay him -an annuity 
during B’s life. B, thereupon, resigns a pro- 
fitable employment, as A expected that he 
might. B receives the annuity for some 
years, in the meantime becoming disqualified 
from again obtaining good employment. A's 
promise is binding.” 

28. The principle embodied in A-90 
has formed the basis of innumerable deci- 
sions in various states in different branches 
of the law of contract. (See Corbin on Con- 
tracts (1963) Vol. p. 195). . 

29. The position obtaining in the 
United States, as regards this doctrine of 
promissory estoppel, is admirably summed 
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up in a brilliant Article on that subject by 
G. H. L. Fridman in the Canadian Bar 
Review, Vol. XXXV, page 279 at 290 :— 

“In the United States there is a floursh- 
ing doctrine of promissory estoppel, which 
in proper cases can operate so as to give rise 
to the creation of enforceable promises, and 
binding contractual obligations, even where 
there is no consideration such as at common 
law. would have supported the promises and 
obiigations.” 

30. Estoppel as a rule of Substantive 
Law -— 

It is pertinent, at this juncture to note- as 
to how the whole concept of the doctrine 
of promissory estoppel came to be viewed, 
in its proper perspective as a substantive rule 
of law. 

31. Lord Wright has said in Cana- 
dian and Dominion Sugar Company, Ltd., 
v. Canadian National (West Indies) Steam- 
Ships, Ltd., (1947) AC 46 at 55 and 56: 

“Kut in more modern times the law of 
estoppel has developed and has become re- 
cognized as a beneficial branch of law. That 
great lawyer Sir Frederick Pollock has desc- 
tibed the doctrine of estoppel as “a simple 
and wholly untechnical conception, perhaps 
the most powerful and flexible instrument to 
be found in any system of court jurispru- 
dence.” 

After having said so, he proceeded to say 
at page 56 of the Report :— 

“Estoppel is a complex legal notion 
involving a combination of several essential 
elemtnts, the statement to be acted on, 
action on the faith of it, resulting detri- 
ment to the actor. Estoppel is often desc- 
ribed as a rule of evidence, as indeed it may 
be so described. But the whole concept is 
more correctly viewed as a substantive rule 
of law.” 

32. A dictum of the same judge in 
an earlier case shows that he was of this 
opinion because estoppel “may have the effect 
of creating substantive rights as against the 
person estopped.” (See Mercantile Bank of 
India Ltd. v. Central Bank of India Ltd. 
(1938) 1 All ER 52 at p. 57 = (AIR 1938 
PC 52 at p. 55). 

33. Rupert Cress D.:C. L. in his 
Treatise on Evidence, 3rd Edition at 289 has 
this to say of the promissory estoppel as- 
sociated with High Trees Case (1947) KB 
130 = (1956) 1 All ER 256: l 

“If promissory estoppel associated with 
the decision in 1947 KB 130 = ((1956) 1 
All ER 256 is rightly so called, estoppel 
must be treated as a rule of substantive law 
in at least one of its aspects provided the 
Court comes to the conclusion that a pro- 
mise was made with the requisite intention 
and acted upon, it will be treated as binding 
for certain purposes notwithstanding the ab- 
sence of consideration.” 

34. Phipson in his learned treatise on 
Evidence, Eleventh Edition, at p. 923, placing 
reliance upon the views of Bowen, L. J. in 
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Low v. Bouverie (1891) 3 Ch 82 Neville, J., 
in Re Sugden (1917) 86 LJ Ch 277, and 
Vaughan Wiliams, L. J. in Wiliams v, Pinc- 
keny, (1897) 67 LJ Ch 34, said: 


_ “An estoppel is a rule whereby a party 
is precluded from denying the existence of 
some state of facts which he has formerly as- 
serted. It is usually said to be only a rule 
of evidence because at common law an action 
cannot. be founded thereon; but as in equity 
an action, and in both a defence, can be 
founded on estoppels, and as estoppels must 
be pleaded and evidence not, it may in many 
ca be regarded as a rule of substantive 
aw. 


35. Famous authors like Best and 
Noakes express the same:view of the matter. 
in their books on Evidence. 

Estoppel as a Cause of Action: 

36. Estoppel is a doctrine which pre- 
vents (estops) a person acting inconsistently 
with a representation which he has made to 
the other party, in reliance on which the 
other party has acted to his detriment. (See 
Lord Denman, C. J. in (1837) 6 Ad & El 469 
at 474. 

37. The common law doctrine of 
estoppel is sometimes distinguished from the 
equitable doctrine of estoppel on the ground 
that it is a mere rule of evidence whereas 
the other gives rise to substantive rights. 


38. No consideration of the concept 
of the doctrine of estoppel is said to be com- 
plete without a consideration of the decisions 
in (1854) 5 HLC 185 and (1891) 3 Ch 82. 
While the former limits the operation of 
estoppel to cases of misrepresentation of fact, 
the latter is referred to generally as laying 
that estoppel, is only a rule of evidence, and 
it cannot be used as a cause of action. “Nei- 
ther of those decisions” according .to David 
Jacks on (His article in (1965) 81 LOR at 
86) “are based on authority nor is there any 
principle by which the limitations imposed 
by them can be said to be self evident.” 

39. The earliest case is in the year 
1649 Hunt v. Carew, (1649) Nels. 46 where 
the doctrine of estoppel was utilised as a 
cause of action. 


40. In 1789, an action against the 
defendant for damages by the plaintiff was 
allowed by the Court of King’s Bench in 
Pasley v. Freeman, (1789) 3 TR 51. The 
plaintiff there gave credit to a third person 
on the defendant’s representation that that 
person could be trusted and that the defen- 
dant knew it to be false. Lord Eldon was of 
the view in 1801 in Evans v. Bicknell, (1801) 
6 Ves 174, that the action in Pasley vV. 
Freeman, (1789) 3 TR 51, could well have 
been maintained in equity as an obligation 
to make good a representation known to be 
false. The dicta in that case was to the 
effect that estoppel founded on fraud is 
cause of action. 

41. Vaugan Williams, L. J. said in 
1897 in (1897) 67 LJ Ch 34: 
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“The common law doctrine of estoppel 
is of a very personal nature, and only 
exists between parties to the transaction. It 
is part of the law of evidence, and is not the 
same as the equitable doctrine. You cannot 
found an action on it as you can in equity.” 

42. Reference may also be had to 
Rawlins v. Wickham, (1858) 3 De G & J 304 
and Slim v. Croucher, (1860) I De G. F. & J 
518 for supporting the view that equitable 
estoppel may operate as a cause of action. 

43. There is a tendency discernable 
in the decisions of the Courts, where repre- 
sentations were enforced after being treated 
as contractual in character. 

i In Hammersley v. De Biel, 
(1845) 12 Cl & F 45, a settlement or a pro- 
mise to make a settlement was sought to be 
enforced, placing reliance on which the plain- 
tiff married. Lord Ludhurst, L. C. stated the 
principle, thus :— 

“If a party holds out inducements to 
another to celebrate a marriage, and holds 
them out deliberately and plainly and the 
other party consents and celebrates tbe mar- 
riage in consequence of them, if he had good 
Treason to expect that it was intended that 
he should have the benefit of the proposal 
which was so held out, the court of equity 
will take care that he is not disappointed, and 
will give effect to the proposal.” 

Lord Campbell said at 88 of the report :— 

“a representation made by one party for 
the purpose of influencing the conduct of the 
other party and acted on by him, will, in 
general, be. sufficient to entitle him to the 
assistance of this court for the purpose of 
realising such representation.” 

45, In Maunsell v. Hedges, (1854) 4 
HLC 1039, placing reliance upon the case of 
Hammersley the plaintiff sought the enforce- 
ment of a representation. Lord Cranworth in 
his judgment said, after equating contract 
with enforceable representation, that the 
plaintiff’s. case rested on the proposition that 
there was “a rule of law as affecting repre- 
sentations as distinct from the rule of law 
affecting contracts.” 

46. Lord Denning summed up the 
position regarding estoppel in his judgment 
in 1956 in Lyle Meller y. Lewis, (1956) 1 
WLR 29, 35, holding that the assurance made 
_in the case was binding “no matter whether 

it is regarded as a representation of law or 
of facts or a mixture of both, and no matter 
whether it concerns the present or the 
future.” 

47. He said further that common law 
estoppel was “confined to representations of 
existing fact; but we have got far beyond 
the old common law estoppel now. We have 
reached a new estoppel which affects legal 
relations.” 

48. Robertson v. Minister of Pensions, 
(1949) 1 KB 227 is a case where the plain- 
tiff succeeded on the basis of the estoppel 
he set up. The estoppel there resulted from 
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a Statement made to P by the War Office 
that his claim for a pension due to injuries 
received On active service was accepted. - On 
the faith of this, he did not get independent 
medical advice nor did he secure the X-ray 
plates which could help him to prove his 
claim. When P later claimed from the Minis- 
try of Pensions, a pension because of his in- 
juries, Denning J., held that the Ministry was 
estopped from denying his claim. 


49, This part of the discussion can 
be summed up by stating that a representa- 
tion of fact or intention if intended to be 
acted upon and acted upon, is actionable. The 
claim for the relief depends upon that repre- 
sentation which constitutes the cause of action. 


50. The position in India, is approxi- 
mative more to the one obtaining in the 
United States of America, rather than to the 
one in the United Kingdom and other Com- 
monwealth Countries, so far this aspect of 
the matter is concerned. 


51. (AIR 1968 SC 718) is a case, 
whereby the Export Promotion Scheme, pro- 
mulgated by the Government of India under 
the Imports and Exports (Control) Act, 1947, 
for woollen textiles, as extended to exports to 
Afghanistan, the exporters were invited to get 
themselves registered with the Textile Com- 
missioner for exporting woollen goods and it 
was represented that the exporters will be en- 
titled to import raw materials of the tota! 
amount equal to 100. per cent of F. O. B.. 
value of the exports. The respondents firm 
exported to Afghanistan woollen goods of the 
F. O. B. value of Rs. 5,03,471-73 Np. But, 
the Deputy Director in the office of the 
Textile Commissioner, Bombay, issued to the 
respondents an import entitlement certificate 
for Rs. 1,99,459 only. The respondents filed 
a petition under Article 226 of the Constitu- 
tion before the High Court of Punjab for 
a writ or order directing the Union of India 
and other concerned officers, to issue a licence 
“permitting import of woollen goods of the 
value of Rs. 3,04,012-73 Np.” The High 
Court held that the respondents were entitled 
for the issuance of the licence as prayed for. 
In appeal by the Union of India, before the 
Supreme Court, Justice Shah, as he then 
was, speaking for the court held at page 726 
of the report: 


“We hold that the claim of the respond- 
ents is appropriately founded upon the equity 
Which arises in their favour as a result of 
the representation made on behalf of the 
Union of India in the Export Promotion 
Scheme, and the action taken by the respond- 
ents acting upon that representation under the 
belief that the Government would carry out 
the representation made by it. On the facts 
proved in this case, no ground has been 
suggested before the Court for exempting 
the Government from the equity arising out 
of the acts done by the exporters to their 
prejudice relying upon the representation.” 
At other places, the learned Judge held: 


132 A. P. [Prs 51-62] 
“We cannot therefore accept the plea 


that the courts are powerless to grant relief, 
if the rromised import licence is not given 
to an exporter who has acted to his pre- 
judice relying vpon the representation.” 

At nage 728: _ 

“under our jurisprudence, the Govern- 
ment is not exempt from liability to carry 
oui the representation made by it as to its 
future conduct.” 

52. This is a clear case of promissory 
estoppel by representation as regards assu- 
trance of future conduct, where the represen- 
tadon gave rise to an enforceable obligation. 


53. In any event, viewed in whatever 
way the interest, the doctrine of promissory 
estoppel by representation, creates, is suff- 
ment, in the context of the nature of the juris- 
diction conferred on the High Court, under 
Article 226 of the Constitution of India, to 
mamtain an application thereunder by the 
rep. esentee, 


54, In order to constitute valid estop- 
vel by representation, in the words of my 
Lord the Chief Justice, Ekbote in his Judg- 
ment in Writ Petns. Nos. 105 etc. of 1973 
Eatch, dated 20-2-1973 (Andh Pra) “the re- 
presentation must be clear and unambiguous.” 

“An insufficient or equivocal represen- 
vation will not support an estoppel.” (See 
Masters. v. Fraser),- (1991) 85 LT 611. 


55. In the light of the aforesaid prin- 
ciples, we shall now examine the facts of this 
gase, 

56. This is a case pertaining to the 
distribution of chemical fertilisers. That com- 
modity was declared to be an essential com- 
inodity for the purpose of the Essential Com- 
modities Act, 1955 referred to hereinafter 
merely as ‘the Act’. The purpose of the Act, 
as its preamble discloses, is to provide, in 
the interests of the general public for the 
control of the production, supply and distri- 
buticn of and trade and commerce in certain 
commodities, described in and declared under 
the Act as essential commodities. 


57, Tke Central Government, under 
Section 3 of the Act, was empowered, if it 
is of the opinion that it is necessary or expedi- 
ent so to do for maintaining or increasing 
supplies of any essential commodity or for 
securing their equitable distribution and avail- 
ability at fair prices, to provide by order, for 
regulating or prohibiting the production sup- 
ply and distribution thereof and trade and 
commerce therein. Such order may provide 
for regulating by licences, permits or other- 
_wise, the storage, transport, distribution, dis- 
posal, acquisition, use or consumption, of any 
essential commodity. 


58. Section 5 provides for the delega- 
tion by the Central Government of the power 
ander Section 3 to make orders or issue noti- 
ficetions thereunder in favour of State Gov- 
emnment or any authority subordinate to such 
Government. 
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59, The Feritiliser (Control) Order, 
1957, is an order pertaining to fertilisers. 
With a view to regulating equitable distribu- 
tion of fertilisers and making the same avail- 
able at fair prices, the Central Government 
has been given power under Rule 3 of the 
said order to fix the maximum prices or rates 
at which any fertiliser may be sold by a 
manufacturer or a dealer. Dealers in fertili- 
sers are required to be registered under R. 5, 
as per which, no person can carry on the 
business of selling fertiliser at any place ex- 
cept under and in accordance with the terms 
and conditions of certificate of registration 
granted to him under the order. The licences 
issued by the Government for carrying on 
the business of selling fertilisers on or before 
30th November, 1969 are deemed to be a 
certificate of registtation until the date of its 
expiry. 

60. Rule 17 of the order provides for 
the cancellation or suspension of the certi- 
ficate of registration by the registering autho- 
rity for any contravention of any provisions 
of the order or any condition of the certificate 
of registration. Section 7 of the Act provides: 
for punishment by way of imprisonment rang- 
ing from one year to 5 years with fine for the 
contravention of any order made under Sec- 
tion 3 of the Act and Section 6-A provides 
for confiscation of essential commodity, for 
the reasons stated therein. 

61. These fertilisers, declared as es- 
sential commodity under the Act, shall have 
to be imported into India by the Government 
of India. On the basis of agreements and 
arrangements made by the Government of 
India with foreign countries, Government of 
India prepares an advance programme of the 
estimated quantities of fertilisers of each 
variety expected to be received in the whole 
year with probable delivery dates to all the 
States. On the basis of that information, 
Government of India makes allotments to 
State Governments for each quarter before 
the fertilisers are actually received in this 
country. 

62. As per G. ©. M. S. No. 1896 
dated 10th September, 1970, providing for 
the revised procedure for the distribution of 
these fertilisers, the Government of Andhra 
Pradesh, directed that the District Co-opera- 
tive Marketing Societies of good record should 
be allotted such quantities as are applied for 
and that the balance should be distributed 
through recognised private dealers. Such pri- 
vate delears are required as per a Circular, 
dated November, 17, 1970, to enter into an 
agreement with the department for lifting 
the specified quantities of fertilisers. That 
agreement shows that the appellants had 
agreed to distribute the fertilisers entrusted to 
them in the particular districts. Clause (2) of 
the said agreement in so far as it is material 
reads thus :-— 

‘Director of Agriculture shall: make avail-. 
able the said quantities for the quarter......... 
Onenaren of pool nitrogenous fertilisers to 
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eer „Subject to the supplies being received 
by the Government from the Government of 
India. The Department will not take up the 


responsibility of allotting the quantities of 
fertilisers required by the dealers in a parti- 
cular quarter due to the fluctuating position 
of supplies. However efforts will be made 
to meet the requirements of dealers as far as 
possible.” 

63. Each year is divided for this pur- 
pose into 4 quarters, the first quarter com- 
mencing from April-June. The allotments 
made to State. Government by the Govern- 
ment of India will be treated as valid for a 
period of six months from the end of each 
quarter provided despatch instructions are 
furnished within 15 days (See Letter No. 
23-12-1971 MD Governmeft of India, Minis- 
try of Food and Agriculture New Delhi dated 
1-4-1971 addressed to the Food Corporation 
of India). The Government of India made 
it clear further in their letter No. 5-8/71-MD 
dated October 20, 1971, Ministry of Agri- 
culture, New Delhi, addressed to Food Cor- 
poration of India, Madras, that if the des- 
patch instructions to the extent of 18,870 M 
tonnes are lying with the Food Corporation 
of India at Madras on the account of Andhra 
Pradesh. for want of stocks against the allot- 
ment of the previous year, viz. January- 
March 1971, the same may be treated as 
‘cancelled. The claim of some of the ap- 
pellants relates to that quarter. In para 13 
of the counter filed, it is stated thus :— 


“Tt is clear from the Government of 
India’s letter dated 20-10-1971 that there were 
no stocks available for the quarter January- 
March, ’71 to which the petitioners relate.” 
In para 15, it is further stated: 

“As there was no allotment from the 
Government of India to the State of Andhra 
Pradesh in respect of Ammonium Sulphate 
for July-September, 1971 no allotment could 
be- made to the petitioners.” 

In para 12, it is stated: 

“The stock position was such that after 
giving to the Co-operative, nothing was avail- 
able to the private dealers like the petitioners 
for allotment.” 

64. The resulting position as regards 
the representation made by the State Gov- 
ernment and the Authority subordinate to 
them may be summed up thus: 

65. The fertilisers, are to be import- 
ed from outside India, by the Government of 
India. The Government of India allots them 
to the State Government. The State Gov- 
ernment allots them to the District Co-opera- 
tive Marketing Societies, and if there is any 
balance left, to the private dealers for secur- 
ing an equitable distribution of this essential 
commodity. The. quarters, to which the claim 
of the appellants relate are January to March, 
1971 and July to September 1971. The allot- 
ment for the former quarter was cancelled by 
the Govt. of India for want of stocks, and 
for the latter quarter, there- was no allotment 
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made for the same reason. In any event, 
there was no stock available for the private 
dealers after meeting the needs of the Dis- 
trict Co-operative Marketing Societies. The 
Central Government is not a party here, and 
we- do not know anything further with res- 
pect to this aspect. The Government’s pro- 
mise or representation to supply to the. pri- 
vate dealers is “subject to the supplies being 
received by them from the Government of 
India.” 


66. Can this representation be said to 
be clear, unequivocal, unambiguous and suf- 
ficient to support the doctrine of promissory 
estoppel, invoked by the appellants? The 
answer is an emphatic ‘no’. 


67. Reliance was placed on a decision 
of the Supreme Court in AIR 1968 SC 718. 
That is a case where the orders of the Textile 
Commissioner and the Central Government 
were set aside on the ground that the Textile 
Commissioner without enquiry, proceeded 
upon his subjective satisfaction that the res- 
pondents “over-invoiced” the goods exportec. 
and that the Union Government acted on 
irrelevant grounds. The respondents, there, ex- 
ported to Afghanistan woollen goods of the 
F. O. B., value of Rs. 5,03,471-73 Np. They 
are entitled for the issue of an Import Entitle- 
ment Certificate for that sum, but the Textile 
Commissioner issued one in a sum of Rupees 
1,99,459 only. The claim of the respondents 
for the issue of a Certificate for the balance 
of the amount was upheld. That case does 
not deal with nature, scope and character of 
a representation, on which the doctrine of 
promissory estoppel can be founded. 


68. Oudh Sugar Mills Ltd. v. Union 
of India, AIR 1970 SC 1070 is a case where 
the order made by the Director in exercise cf 
the powers under clause 5 of the Sugar (Con- 
trol) Order, 1966 read with a notification 
dated November 20, 1967 releasing sugar 
for sale in Open market, allowing to the 
Sugar Company only 26 days for disposal, 
was held by the Supreme Court as unreason- 
able. This decision does not deal with the 
question of representation, we are concerned 
with here.- 


69. So is the situation obtaining in the 
case of Century Spinning and Manufacturing 
Co. Ltd. v. Ulhasnagar Municipality. AIR 
1971 SC 1021 also, where there was no con- 
sideration of the concept of representation in 
the perspective, we deal with in the instant 
case. Justice Shah, as he then was, speaking 
for the Supreme Court, held that public bodies 
are as much bound as private individuals to 
carry out representations of facts and pro- 
mises made by them, relying on which other 
persons have altered their position to their 
prejudice. 

70. In State of Tamil Nadu v. S. K. 
Krishna Murty, AIR 1972 SC 1126 at 1128, 
the Supreme Court held :— 


“There is in our view no warrant for 
concluding that the Madras Education Rules 
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and the Text Bonk Committee Rules hold 
out any representation or even an assurance 
to the publishers that the books once presc- 
ribed will not be changed.” 

Those rules were heid to be in the nature 
of Departmental instructions and that they 
do not confer any rights on the publishers. 


71. The question of supply of the 
fertilisers by the State Government to the ap- 
peilants arises only when the Central Govern- 
meni supplies to the State Govern- 
meat. When the Central Government it- 
self did not supply to the State Government, 
the State Government’s not supplying to the 
appellants scarcely arises. For the aforesaid 
rcazons, We. are of the view that there is no 
promissory estoppel here for lack of requisite 
precision in the alleged representation. 


72. Even so, Sri Anantha Babu, the 
learned Counsel for the appellants, submits 
ibat the appellants, relying on the alleged 
representation, changed their position to their 
detriment. Some of the circumstances, relied 
upon as illustrating that plea are, the appel- 
lants paying 5% of the price and opening 
letters of credit for the balance, with the 
resultant loss of interest thereon, on account 
of the amount being blocked up. Persons, 
desircus of availing the privilege of distribut- 
. ing the fertilisers after being entrusted with 
the same by the Government, cannot be per- 
mitted to complain about the compliance with 
the conditions on the fulfilment of which 
alone, they are entitled to exercise the pri- 
yilege. ‘There is no alteration of the posi- 
tion of the appellants, much less, if there 
is one, is it to their prejudice. The amounts, 
they deposited, they are entitled to get back. 
At any rate, in view of conclusion that there 
is no representation in law, on which we 
found the promissory estoppel, this point 
need not be pursued further. 


73. The request of the appellants that 
the Government may be directed to supply 
them the fertilisers from out of the stocks 
received subsequently cannot be acceded to 
as the same is not warranted in law. 

74. To sum up: ` 
I. The modern doctrine of promissory 
estoppel has become the most powerful and 
iflexible instrument in the realm of our ad- 
ministrative law. 

The Government cannot claim im- 
merity from the operation of that doctrine. 

lil. That doctrine is available both 
agaiast the Government as against their dele- 
gates or agents. ; 

IV. Whereas the common law doctrine 
of estoppel is founded on a representation 
as to an existing fact, the doctrine of pro- 
missory estoppel is founded on a representa- 
tion with regard to an assurance as to future 
conduct. The latter enlarges the scope of 
the former and subsumes within its ambit not 
merely statements of fact but also promises 
las well 


os 


T. Jagannadha Reddy v. Co-op. Marketing Socy. 


A LR. 


V. Unlike its common law counterpart 
viewed merely as a rule of evidence, the 
doctrine of promissory estoppel, will have the 
effect of creating substantive rights against 
the representee and thus it can be viewed as 
a tule of substantive law. © 


VI. A representation of fact or inten- 
tion on which the doctrine is founded if in- 
tended to be acted upon and acted upon be- 
comes actionable. The claim for the relief 
depends upon that representation, which con- 
stitutes the cause of action. 


Vil. The representation, be it of pro- 
mise, or intention or future conduct, on which 
this doctrine of promissory estoppel is found- 
ed is susceptible of generating enforceable 
promises and binding contractual obligations 
even where there is no consideration, such as 
at common law would have supported the 
promises and obligations. 


VIIL In any event, that doctrine, clothes 
the representee with the needed interest to 
maintain an application under Article 226 of 
the Constitution of India. 


IX. The appellants are entitled to en- 
force through an application under Art. 226 
of the Constitution the representation made 
to them by the Government, be it Central 
or State, on the basis of the Essential Com- 
modities Act, 1955, the Fertiliser (Control) 
Order 1957, G. O. Ms. No. 1896 dated 
September, 10, 1970 and other connected cir- 
culars issued and agreements entered, provid- 
ed that the representation does not suffer from 
other inherent infirmities. 


X. But, ultimately, the representation 
sought to be enforced must be clear, un- 
equivocal, unambiguous and sufficient to 
found the doctrine of promissory estoppel and 
that kind of representation we do not have 
here, in this case, for which reason alone, 
these appeals should fail, For the aforesaid 
reasons, we agree with the decision of our 
learned brother Kuppuswamy, J. and dismiss 
nen appeals. Advocate’s fee Rs. 100/- in 
each. 


Appeals dismissed. 
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(A) Andhra Pradesh Co-operative Socie- 
ties Act (7 of 1964), Ss. 2 (b), 34 — District 
Collector (Co-operation) — Power of to Issue 
notice under, to a Primary Society — Pri- 
mary Society, meaning of. W. P. No. 2896/ 
1973, D/- 3-8-1973 (Andh Pra), Reversed. 


The definition of ‘Committee” in Sec- 
tion 2 (b) makes it absolutely clear that, by 
whatever name a society may be called, whe- 
ther as a ‘primary society’ or a ‘federal 
society’ or a ‘district level society’ the Col- 
lector can exercise the sowers conferred upon 
him under Section 34. 


The mere fact that some similar societies 
are also admitted as members of the primary, 
society will not, by itself, take it out of the 
definition of a ‘primary society. (Para 7) 


Even if a particular society is a federal 
society, it could be brought under the head- 
ing of ‘primary society.’ (Para 7) 


The powers of the Collector and his per- 
sonal assistant are co-extensive that is to say, 
concurrent jurisdiction has been conferred 
upon both of them. W. P. No. 2896/1973, 
D/- 3-8-1973 (Andh Pra), Reversed. 

(Para 5) 


Mr. B. P. Jeevan Reddy, for Petitioner, 
Mr. M. R. K. Chowdary (for No. 1) and 
Govt. Pleader for Revenue. for Respondent 
No. 2. 


S. OBUL REDDI, C. J. :— The writ ap- 
peal is directed against the judgment of our 
learned brother, Aladi Kuppuswami, J. in 
W. P. No. 2896 of 1973 allowing the writ peti- 
tion filed for the issue of a writ of prohibi- 
tion restraining the District Collector (Co- 
operation) Warangal, from proceeding further 
in pursuance of his proceedings dated 13-4- 
73 issued under S. 34 of the Andhra Pradesh 
Co-operative Societies Act, hereinafter refer- 
red to as the ‘Act proposing to supersede 
the Managing Committee of the Ist Respond- 
ent-Society. 


2. The question that came up for 
consideration before our learned brother was 
whether the District Collector has power to 
issue the show-cause notice under Section 34. 
It was contended before our learned brother 
that the District Collector has no jurisdic- 
tion to issue the impugned notice inasmuch 
as he was not empowered under the schedule 
(G. O. Ms. No. 38. Planning and Co-opera- 
tion Department, dated 22-9-1970) to exercise 
the powers of a Registrar. Our learned 
brother was of the view thaf the petitioner- 
society (1st respondent herein) was not a ‘pri- 
mary Society’ within the meaning of G. O. 
Ms. No. 38 read with R. 2 (jf) of the Rules, 
and therefore upheld the contention of the 
Writ petitioner that the Collector had no 
jurisdiction to issue the impugned notice under 
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Section 34 of the Act. The writ petition was 
opposed by the appellant who got: himself 
impleaded as the 2nd respondent in the writ 
As the writ petition filed by the 
Managing Committee was allowed, the 2nd 
respondent has preferred this appeal assail- 
ing the judgment of our learned brother. 


3. Mr. B. P. Jeevan Reddy, the learn- 
ed counsel appearing for the appellant, con- 
tended that it should be decided whether it 
is the Collector or the Deputy Registrar under 
G. O. Ms. No. 38 who has been empowered 
to take action against an erring society under 
Section 34. According to the learned counsel 
after the learned single Judge held that the 
Collector is not the competent authority and 
it is the Deputy Registrar that is the com- 
petent authority under the Act, the authority 
of the Depuy Registrar to issue a notice 
under Section 34 is again being assailed in 
another writ petition on the ground that he 
has not been empowered under G. O. Ms. 
No. 38. In short, what the learned counsel 
for the appellant contends is that it could 
not have been the intention or object of the 
Government when it issued G. O. Ms. No. 38 
to see that neither of the officers exercises 
that power under Section 34, and therefore 
if must be decided as to whether ít is the 
Collector or the Deputy Registrar who has 
been vested with the jurisdiction to act under 
Section 34. Mr. M. R. K. Chowdary, the 
learned counsel appearing for the Society (st 
respondent herein) contended that the Society 
in question is not a ‘Primary Society’ within 
the meaning of item No. 2 and of column 3 
in serial No. 1 of the Schedule, and there- 
fore the Collector is not competent to issue 
the impugned notification. He, however, does 
not rest his oars on the finding recorded by 
our learned brother that the Deputy Registrar 
is the competent authority, but contends that 
the Deputy Registrar too has no power and 
if anybody should take action against the {st 
respondent-primary society, it is the Registrar 


-of Co-operative Societies and not any autho- 


rity to whom powers have been delegated 
under G. O. Ms. No. 38. 


4, In short, the question that falls for 
determination is whether the Collector is 
vested with the power or authority to initiate 
and take appropriate action under Section 34 
against a primary society. We may, there- 
fore, refer to the relevant provisions of the 
Act and the rules made thereunder. The ex- 
pression ‘Registrar’ as defined in Sec. 2 (n) 
means the Registrar of Co-operative Societies 
appointed under Section 3 (1) and includes 
any other person on whom all or any of the 
powers of the Registrar are conferred. The 
power now exercised under the impugned 
notice is by a person on whom the , powers 
of the Registrar are conferred under G. O. 
Ms. No. 38. A schedule is appended to the 
said G. O. and that Schedule, to the extent 
material, may be extracted. 
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Serial Authority 
No. 


1. District Collector. 


9, Special Cadre Dy. (i) District 


Registrar of Co- 
operative Societies 
working as personal 
Assistants to Colles. 
torg. 


3. Deputy Registrarsof (i) District 


Co.operative Sosia. 
ties in charga of 
Divisions. 


(ii) District 
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Type of Co.opera. 
tive Societies. ° 


Oentral Banks. 


Maketing Societies and 
other District Level 
Societies other than 
Co.operative Super 
Bazars, Centrally 
sponsored consumer 
stores -and Oo-opera. 
tive Sugar Factories. 


Co-operative 
Central Banks and 
District Co-operative 
Markoting Societies. 


(ii) Other District Level 


Societies and Primary 
Societies other than 
Co.operative Super 
Bazars, Centrally 
sponsored consumers 
stores and Oo-opera. 
tive Sugar Factories. 


Co-operative 

Central Banks District 

Co-operative Market- 

ing Societies and other 
District Level Socie. 
ties. 


(ii) Primary Co-operative 


Marketing Societies, 
Urban Banks coming 
under the Banking 
Regulations Act. 


A. L R. 


Extent of powers 
conferred. 


(i) District ° Co operative All the powers of the Registrar 


under the Act except those under 
gections 17, 18 third proviso to 
sub-section (1) of section 31, gee- 
tions 32 (7), 34, 50, 64 (1), 86, 
115 and 116 and the powers of 
the Registrar under Rules, 4, 12, 
27, 28, 29, 34 (14), 39, 41, 45, 59 
and 69, ` 


Co-operativa AIl tbe powers of the Registrar 


under the Act except those under 
sections 17, 18 third proviso to 
sub-section (1) of section 31, in go 
far as the District level societies 
are concerned sections 50, 86, 
115 and 116 and the powers of 
the Registrar under ruleg 4, 12, 
27, 28, 29, 34 (14), 39, 41, 45, 59 
and 68. 


All the powers of the Registrar 


under the Act except those under 
sections 17 and 18, third proviso 
to sub-section (1) of section 31, 
sections 32 (7), 34, 50, 60, 64 (1), 
86,115 and 116 and powers of 
the Registrar under rules 4, 12, 
27, 28, 29, 34 (14), 39, 41, 45, 
59 and 68. 


All the powers of the Registrar 


under the Act except those under 
sections 17 and 18, third proviso 
to sub-section (1) of section 31, 
in so far as District and State 
level societies are concerned sec. 
tions 50, 86, 115 and 116 and the 
power of the Registrar under 
rules 4, 12, 27, 28, 29, 34 (14), 
39, 41, 45, 59 and 68. 


Powers of the Registrar under Sec. 


tions 6, 7, 8,16, 61, 62, 70, 71, 
72, 73 and 74 of the Act. 


All the powers of the Registrars 


under the Act except those under 
sections 17 and 18 third proviso 
to sub.section (1) of section 31, in 
go far as district and State level 
societies are concerned, sections 
32 (7), 34, 50, 64 (1), 76, 86, 115 
and 116 and the powers of Regis. 
trar under rules 4, 12, 27, 28,. 
29, 34 (14), 39, 4l, 45, 59 and 68 
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3 4 


(iii) All other primary So. All the powers of the Registrar 


cieties except Land 
Mortgage Banka. 


4. xX XX 


5. XX XX 


under the Act except those under 
gections 17, 18 third proviso to 
gub.section (1) of section 31, in so 
far as District and State level 
societies are concerned, sections 
50, 76, 96, 115 and 116 and 
the powers of the Registrar under 
rules 4, 12, 27, 28. 29, 34 (14), 
39, 41, 45, 59 and 68. 


RX XX XX 


XX XX XX 


once ret AL TL emt 


The District Collector is empower- 
ed with the powers of the Registrar except 
those under Ss. 17 and 18, third proviso to 
sub-section (1) of Section 31, in so far as dis- 
trict level societies are concerned, Sections 50, 
86, 115 and 116 and the powers of the Re- 
gistrar under Rules 4, 12, 27, 28, 29, 34 (14), 
39, 41, 45, 59 and 68. Section 17 deals with 
partnership of societies and Section 18 deals 
with classification of societies. The third pro- 
viso to sub-section (1) of Section 31 deals 
with bye-laws which provide for nomination 
by the Government or the Registrar of Mem- 
bers of any Committee for such period as 
may be specified. Section 50 deals with audit 
inquiry, inspection and surcharge; and Sec- 
tion 86 deals with appointment of Trustees 
for Central Land Mortgage Banks by the 
Registrar or by the Government. Section 115 
deals with the power of the Board to super- 
vise and make regulations in respect of Land 
Mortgage Banks; and Section 116 deals with 
miscellaneous matters relating to the powers 
of the Registrar to appoint supervisory staff. 
It is thus clear that except in so far as the 
above provisions are concerned which confer 
certain special powers on the Registrar in res- 
pect. of certain matters, all other powers vest- 
ed in the Registrar under the provisions of 
the Act afe conferred upon the Collector. It 
is not necessary for the purpose of interpret- 
ing this G. O. to refer to the rules men- 
tioned to column 4 of the Schedule. It is thus 
manifest that the Collector has been em- 
powered to exercise the powers conferred 
upon the Registrar under S. 34 of the Act, 
that is to say, if he is of the opinion that “a 
Committee” is not functioning properly or 
wilfully disobeys or fails to comply with any 
lawful order or direction issued by the Re- 
gistrar, he may issue a notice, afford an op- 
portunity to the committee to make its re- 
presentations and then pass an order supersed- 
ing the Committee for a specific period. 
Therefore, whatever, power the Registrar has, 
those powers are exercisable by the Collec- 
tor to the extent conferred upon him while 
dealing with District Co-operative Central 
Banks, District Co-operative Marketing Socie- 
ties and other District level societies and pri- 


mary societies other than Co-operative Super 
Bazars, Centrally sponsored consumer stores 
and Co-operative Sugar Factories. 


5. The expression “Committee” is de- 
fined in Section 2 (b) and it means the gov- 
erning body of a society by whatever name 
called, to which the management of the affairs 
of the society is entrusted. This definition 
of ‘committee’ makes it absolutely clear that, 
by whatever name a society may be called, 
whether as a ‘primary society’ or a ‘federal 
society’ or a ‘district level society’ the Col-> 
lector can exercise the powers conferred upon 
him under Section 34. Those powers are also 
conferred upon Special Cadre Deputy Re- 
gistrars of Co-operative Societies who work 
as Personal Assistants to the Collectors. That 
is also clear from the schedule in so far as 
his powers in respect of District Co-operative 
Central Banks, District Co-operative Market- 
ing Societies, and also District Jevel societies 
and primary societies other than Co-opera- 
five Super Bazars, Centrally sponsored con- 
sumers Stores and Co-operative Sugar Facto- 
ties are concerned. In other words, the 
powers of the Collector and his Personal As- 
Sistant are co-extensive that is to say, con- 
current jurisdiction has been conferred upon 
both of them. It is for that reason that the 
powers conferred upon the above two cate- 
gories of officers are not conferred upon 
the third category of officers viz., Deputy 
Registrars of Co-operative Societies in charge 
of Divisions. The language used in Column 
4 against the authorities mentioned in Serial 
Nos. 1 and 2 viz. the Collectors and Special 
Cadre Deputy Registrars is the same as used 
in column 4 in respect of the Deputy Re- 
gistrars in Serial No, 3 therefore, what ap- 
plies to the Collectors and Special Cadre 
Deputy Registrars in so far as the powers 
conferred upon them applies to the Deputy 
Registrars also. All the powers that are con- 
ferred upon the Collector and the Special 
Cadre Deputy Registrar of Co-operative Socie- 
ties are not conferred upon the Deputy Re- 
gistrar of Co-operative societies in charge of 
a Division. Apart from not conferring 
powers upon the Deputy Registrar of Co- 
operative Societies under Sections 17, 18 third 
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proviso to sub-section (i) of S. 31, powers 
under Sections: 32 (7), 34, 50, 64 (1), 76, 86, 
115 and 116, powers are also not conferred 
upon him under some of the rules specified 
shereiu. The reason is obvious. The Gov- 
ernment did not think it necessary having 
conferred powers upen the Collector and 
Special Cadre Deputy Registrar to vest the 
same powers again in the Deputy Registrar 
of Co-operative Societies in charge of a Divi- 
sion. In other words, there has been a judi- 
cious allocation of the powers between the 
Collector and his Personal Assistant on one 
hand and the Deputy Registrar in charge of 
a Division on the other. We are, therefore, 
of the view that the Collector or the Special 
Cadre Deputy Registrar who acts as the 
Personal Assistant to the Collector is the 
competent authority to initiate action under 
Section 34 and also pass orders in accordance 
with the requirements of Section 34 and not 
a Deputy Registrar in charge of a Division. 


6. The learned counsel for the Ist 
respondent Society, Mr. M. R. K. Chowdary, 
placed reliance upon the definition of the ex- 
pression ‘Primary Society’ and ‘Federal Socie- 
ty’ to show that the Ist respondent-Society 
is not a ‘primary society’ and therefore the 
Collector has no jurisdiction to issue the im- 
pugned notice. Definitions by themselves have 
no special significance in this case in view of 
what we have expressed above. That apart, 
‘federal society’ as defined in Section 2 (e} 
means a society to which similar class of 
societies are affiliated. What Mr. Chowdary 
contends is that the primary Society of his 
client (Ist respondent herein) conforms to the 
definition of a ‘Federal Society’ as it has 
some constituents consisting of primary socie- 
ties. The expression ‘Federal Society’ as de- 
fined means only a society formed as such 
i.e. as a federal society with all its con- 
stituents or federating units being primary 
societies. There is no place for individual 
members in a federal society or for the mem- 
bers of a financing Bank or the Government. 
‘Primary Society’ has been defined in R. 2 Gj) 
of the rules which means a society whose 
membership consists of (i) individuals, (ii) in- 
dividuals and Government or (ili) individuals 
and the financing Bank. 


7. It is not in dispute that the pri- 
mary society in question consists of individual 
members, individuals and Government; and 
individuals and the financing Bank. Though 
it satisfies the requirements of a ‘primary 
Society’, what Mr. Chowdary contends is that 
the ist respondent-society cannot be con- 
strued as a ‘primary society’ for the reason 
that it has a few similar societies as its mem- 
bers. The mere fact that some similar socie- 
ties are also admitted as members of the Ist 
respondent-primary society will not by itself 
take it out of the definition of a ‘primary 
Society’. Further, it is for the Registrar, 
under Section 18 of the Act, to classify the 
societies with reference to their objects, area 
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of operation, membership or any other matter 
specified in the rules. The Ist respondent- 
Society was registered as a ‘Co-operative 
Marketing Society’ and at no time did it 
move the Registrar for its classification as 
a ‘Federal Society’. But it has been the 
case throughout in the writ petition that the 
society in question comes within the cate- 
gory of a ‘primary society’ which falls with- 
in the definition of ‘Federal Society’ as 
defined in Section 2 (e). If that were so, there 
was no reason why the Ist respondent-society 
did not approach the Registrar, who alone is 
the competent authority, to classify it as 
provided in Section 18. Rule 12 (6) further 
provides that if any question arises as to the 
classification of a society, the question shall 
be- referred to the Registrar whose decision 
thereon ‘shall be final. Under Rule 12 (5), a 
federal society could further be classified as 
(a) an apex society; (b) Central Society;. and 
(c) Primary Society. This classification makes 
it further clear that even if a particular 
society is a federal society, it could be brought 
under the heading of a ‘primary society’. Ht, 
therefore, follows that it is not clear when 
a particular society can be termed a ‘federal 
Society’ and when it can be termed as a 
‘primary society’, As already adverted to 
by us, a ‘Committee’ means the Governing 
body of a society by whatever name called, 
to which the management of the affairs of 
the society is entrusted; and irrespective of 
the fact whether the Ist srespondent-Society 
comes within the meaning of a ‘Federal 
Society” or a ‘primary society’ since its 
managing committee comes within the- mean- 
ing of a ‘Committee’ as. defined in Section 2 
(b), the Collector has power under Sec, 34 
to proceed against it. We, therefore, uphold 
the impugned notice issued by the Collector. 


8. In the view expressed by us, we set 
aside the judgment of our learned brother 
and allow the appeal. No costs. Advocate’s 
fee Rs. 100/- (Rupees one hundred only). 

Appeal allowed. 


= 
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M. Gangappa, Petitioner v. The Govern- 


ment of Andhra Pradesh and others, Res- 
pondents. 


Writ Petns. Nos. 5253 to 5258, 5312, 5260 
to 5263, 5269, 5259, 5288 to 5293, 5302, 5428, 
5594, 5294, 5299, 5300, 5301, 5310, 5311, 5316, 
5322 to 5324, 5326 to 5329, 5347, 5495, 5636, 
5689, 5663, 5674, 5742, 5350, 5332, 5345, 
5645, 5346, 5352, 5664, 5675, 5576, 5732, 5613, 
cose 5677, 5397 and 5399 of 1973 DJ- 11-10- 


(A) Motor Vehicles Act (1939), Ss. 68-B 
and 68-C-——-Road Transport Corporations Act 
(1959), S. 12 — Delegation by Road Trans- 
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1975 


port Corporation to Committee constituted 
by it, of function of framing schemes under 
S. 68-C of the Motor Vehicles Act is valid 
— Change in members of Committee has: no 
effect. 


The State Transport Corporation esta- 
blished under Section 3 of the Road Trans- 
port Corporations Act can validly delegate its 
functions to frame and publish schemes under 
Section 68-C of the Motor Vehicles Act to 
a Committee constituted by it under S. 12 
of the Road Transport Corporations Act. 

(Para 26) 

The Committee constituted under Sec- 
tion 12 of the Corporations Act is a con- 
tinuing committee unless it is abolished. Mem- 
bers of such committee may come and go 
but the committee constituted under the 
statute continues to discharge the functions 
entrusted to it. The committee has, a sepa- 
rate existence apart from its members. It 
is not necessary that such a committee should 
be an incorporated body having its own seal 
and the power to sue and be sued. Nor it 
is necessary that such a committee should 
directly be constituted by the statute itself. 
Any committee permitted by the statute to 
be constituted is a valid committee con- 
stituted under the statutes and would continue 
to operate as long as it enjoys the confidence 
of the delegator. Any increase in the number 
of the members of such committee or any 
change in the membership would not con- 
stitute it a new committee which would re- 
quire a new delegation of the powers under 
Section 68-C. Even otherwise when powers 
under Section 68-C are delegated to the Routes 
Committee even if the present committee is 
considered to be a new committee, no fresh 
delegation was at all necessary. 

(Para 28) 

Section 12 of the Road Transport Cor- 
porations Act is not inconsistent with any 
provision of Chapter IV-A of the Motor Vehi- 
cles Act: Section 68-B of the latter Act does 
not therefore take away the effect of Sec- 
tion 12 of the R. T. Corporations Act and 
does. not prohibit the delegation by the Cor- 
poration of its functions. AIR 1970 SC 
1102; AIR 1967 SC 1815; (1970) 1 Mad LI 
300; W. P. 3339 of 1972, D/- 2-10-1972 
(AP); W. A. 35 of 1970, D/- 11-2-1970 (AP); 
AIR 1963 SC 1503; W. P. 4204 of 1973, D/- 
20-8-1973 (AP), Rel. on. (Para 29) 


(B) Road Transport Corporations Act 
(1950), S. 12 — Functions delegated to com- 
mittee under —- Committee. can take decisions 
either by all the members or by a majority 
— Principle. of quoram not applicable. (1798) 
1 Boss P. 229, Grindley v. Barker; (1963) 
NZLR 755, Atkinson v. Brown; (1971) 2 WLR 
1374, Picea Holdings v. London Rent Panel, 
Rel. on. (Paras 38, 42) 
(O Motor Vehicles Act (1939), S: 68-C 
— Corporation need not give reasons or re- 
cord findings for its decision. AIR 1967 SC 
1815 and AIR 1969 SC 329 and AIR 1969 
Mys 319, Rel. on. (Para 46) 
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Œ) Motor Vehicles Act (1939), S$. 68-C 
~~ Scheme —- Maximum and minimum buses 
alone given — Timings not given — Validity. 

A scheme is not vitiated by the fact that 
the minimum and maximum buses and trips 
alone are given, or that the timings are noi 
given or that they overlap. AIR 1965 SC 
1848 and AIR 1968 SC 1095 and C. A. 330 
of 1965, D/. 23-4-1965 (SC), Rel. on. 

(Para 50) 

(Œ). Constitution of India, Art. 226 — 
Proceediag under — Principles of res judicata 
are applicable — (Civil P. C. (1908). S. 11). 

A proceeding under Article 226 of tue 
Constitution is a civil proceeding and the 
principles of res judicata including construc- 
tive res judicata are applicable to such pro- 

ings. AIR 1965 SC 1150 and AIR 1973 
SC 974, Rel. on. (Para 53) 

(Œ) Constitution of India, Art. 226 — 
Jurisdiction — Administrative enquiry — 
Decision of Adjudicator when can be chal- 
lenged on the ground of bias. 

A bias, which may disqualify an adminis- 
trative enquiry must arise from some extra- 
neous circumstances peculiar to the adjudica- 
tor which would create an atmosphere incon- 
sistent with the values summed up by the 
phrase “fair hearing” which is the aim of the 
law to give and which is to the end that no 
one can be permitted to be a judge in his own 
cause and that appearance as well as the 
reality of justice has to be ensured It must 
be something more than an ideological bent 


_ of mind or the policy bias of the Government 


Department. General attitudes of an autho- 
rity in advance of hearing cannot be regarded 
as a disqualifying bias. The test commonly 
formulated in such cases is: Would a mem- 
ber of the public looking at the situation as 
a whole, reasonably suspect that the adjudi- 
cating authority would be biased: The other 
formulation is: Js there in fact a real 
likelihood of bias and real likelihood of bias 
means at least a substantial probability of bias. 
(Paras 59, 61, 62, 63) 
(G) Motor Vehicles. Act (4939), Ss. 68-C, 
68-D (2) — Enquiry by Home Minister for 
approval of scheme framed by Committee 
constituted by Road Transport Corporation — 
Presence of member of Committee at hearing 
-= If creates bias in the Home Minister. 

_ Where, at the hearing, by the Home 
Minister, under Section 68-D for the approval 
of a scheme framed under Section 68-C by 
a Committee constituted by the State Trans- 
port Gorporation, a member of the Com- 
mittee, (who was also the Joint Secretary of 
the Home Department) was present, it was 
held that, thereby, the Home Minister was 
not likely to be biassed so as to disqualify 
him from adjudicating on the matter. (1891) 
66 LT 83, Lane v. Norman, Dist. 

(Paras 60, 64, 65) 

(H) Constitution of India, Art. 226 — 

Bias — Jurisdiction — Plea that adjudication 

Med biased — Cannot be raised after long 
elay. 
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A litigant cannot wait until an adverse 
decision has been made or until proceedings 
have long been in progress and then belated- 
ly propose that the administrator withdraw 
or be reversed by a reviewing Court because 
of the previously unchallenged bias. AIR 
1957 SC 425, Rel. on. (Paras 66, 68) 

dG) Motor Vehicles Act (1939), S. 68-D 
(2) — Enquiry under, by Home Secrefary 
for approval cf scheme for Road Transport 
— Decision by him on relevancy of evidence 
sought to be adduced — High Court cannot 
interfere. 

Xt is within the discretion of the Home 
Secretary to consider and decide whether the 
evidence sought to be adduced was relevant, 
and it is not for High Court to substitute its 
opinion for that of Home Secretary. 
(Para 78) 


(J) Motor Vehicles Act (1939), S. 68-D 
(2) — Order under — No findings are bound 
to be recorded and no reasons need be giver 
—- Yt is sufficient if the matter had been con- 
sidered. (Para 80) 


(K) Motor Vehicles Act (1939), S.. 68-D 
(2) — Exemptions granted to Srisailam and 
Tirupati Devasthanams in respect of routes 
to the temples — Held on facts not to be 
discriminatory and void under Art. 14 of 
‘he Constitution of India — AIR 1963 SC 
1098, Rel. on. (Para 81) 

(L) Motor Vehicles Act (1939), S. 68-D 
(3), Proviso — Applicability. 

The proviso has application only to a 
case where the nationalisation extends to that 
part of the route which is outside one State 
and lies in another. The prior approval of 
the Central Government is necessary only 
if a particular scheme covers the- route which 
is partly in one State and partly in another 

tate but not otherwise. (Para 82) 


(M) Motor Vehicles Act (1939), S. 68-C 
—.. Schemes — Inconvenience to passengers is 
not a ground which renders scheme invalid — 
Co-ordination between various schemes fram- 
ed is not necessary — AIR 1968 Mys 104; 
AIR 1973 SC 974, Rel. on. (Paras $3, 84) 


N) Motor Vehicles Act (1939), S. 68-E 
— Cancellation of .old scheme when new 
scheme is framed. 

When the new scheme is approved even 
when the old scheme is pending it would 
mean that the old scheme stands rejected. It 
is not necessary to say in the new scheme that 
the old scheme ‘is cancelled. AIR 1969 SC 
273, Rel. on. (Para 87) 

(O) Motor Vehicles Act (1939), S. 68-1 
—~Rules framed by A. P. State under, R. 319 
-~ 14 days notice — “Communicated”? — 
' Meaning of. 

Word “Communication” in Rule 319 of 
the A. P. Motor Vehicles Rules framed 
under Section 68-I of the Act does not mean 
the receipt of the notice by the party. The 
issue of a notice with a clear gap of 14 davs 
is sufficient. AIR 1970 SC 214 & W. P. 4069 


M. Gangappa v. State 


A LR. 
of 1969, D/- 25-11-1969 (AP), (1972) 2 WLR 
1242, Rel. on. (Para 89) 


(P) Interpretation of Statutes — Dele- 
gated legislation — Rules made under autho- 
rity of State — Rules framed under the pro- 
visions of a statute must be within the powers- 
conferred by the statute. 

Delegated legislation will be void on the 
ground that either it is not authorised by or 
it is repugnant to, the. parent Act. The func- 
tions of the Court, therefore, broadly speak- 
ing, is to ensure that the authority exercised 
has not been broader than the terms of the 
delegation mentioned in statute. It is thus 
for the Court to say whether or not there is 
a rational relationship between particular de- 
legated legislation and the governing statute, 
because the rules must be reasonably ap- 
propriate and calculated to carry out the 
legislative purpose and must be entirely with- 
in the power conferred. (Para 97) 

A Court is bound, before reaching a deci- 
sion on the: question whether a Rule is ultra 
vires, to examine the nature, objects and 
scheme of the piece of legislation to consider 
exactly what is the area over which powers 
are given by the section under which the 
Government is purporting to act. 

(Para 99) 


(Q) Motor Vehicles Act (1939), Ss. 68-F 
(2) (a), 68-I — Rules made under S. 68-I by 
Andhra Pradesh State, Rule 321 — Is not 
ultra vires — Cancellation of permits of pri- 
vate bus operators after approval of scheme 
under S. 68-F (2) — If can be made by the 
Secretary State Transport Authority, under 
Rule 321 of the Rules made under S. 68-I 
— Section 68-F (2). 

In making rules to give effect to Chap- 
ter IV-A of the Act, the Government can 
authorise the Secretary S. T. A. in addition 
to the two authorities mentioned in S. 68-F 
(2) to carry out the consequential and 
mechanical function of granting the permits 
to the R. T. C. and cancelling the permits of 
the private operators. Rule 321 is not ultra 
vires of the main Act. (1941) 2 KB 306; 
(1946) 2 All ER 38; 1943 Ch 54; AIR 1956 
Andh Pra 232; Civil Appeal 226 of 1960, D/- 
6-12-1962 (SC); AIR 1971 SC 771; ATR 1945 
PC 156 (157), Rel. on. (Paras 101, 108) 


Cases Referred: Chronological Paras 
AIR 1973 SC 974 = (1973) 3 SCR 222 53, 


70, 84 
(1972) W. P. No. 3339 of 1972, D/- 2-10- 


1972 (Andh Pra) 34 
(1972) 2 WLR 1242 = (1972) 2 All ER 538 
90 

AIR 1971 SC 771 = 1971 UJ (SC) 93 106 
(1971) 2 WLR 1374 = (1971) 2 All ER 805 
41 


AIR 1970 SC 214 = 1970 Lab IC 271 89 
AIR 1970 SC 1102 = (1970) 3 SCR 505 31 
(1970) W. A. No. 35 of 1970, D/- 11-2-1970 

(Andh Pra) 34 
chi 1 Mad LJ 300 = ILR (1969) 2 wae 


(1970) 3 WLR 434 66 


1975 


AIR 1969 SC 273 = 
AIR 1969 SC 329 = 


(1969) 1 SCJ 757 87 
(1969) 1 SCA 211 48 
(1969) W. P. No. 


4069 of 1969, D/- 25-11- 
1969 (Andh Pra 89 


) 
AIR 1969 Mys 319 = (1969) 1 Mys LJ 359 
. 49, 76, 82 
AIR 1968 SC 1095 = (1968) 3 SCR 198 50 
AIR 1968 Mys 104 83 
AIR 1967 SC 1815 = (1967) 3 SCR ca ee 


AIR 1965 SC 1150 = (1965) 1 SCR 686 53 
AIR 1965 SC 1848 = (1966) 1 SCR 87 50 
(1965) C. A. No. 330 of 1965, Dj- 23-4-1965 


(SC) 
AIR 1963 SC 640 = 1963 Supp (1) aT 


AIR 1963 SC 1098 = (1964) 1 SCR 220 81 
AIR 1963 SC 1503 = (1963) Supp (1) ee 


539 
AIR 1962 SC 1183 = 1962 Supp (2) PES 


1963 NZLR 755 40 
(1962) Civil Appeal No. 226 of 1960, D/- 

6-12-1962 (SC) 105 
AIR 1961 SC 82 = (1961) 1 SCR 642 69 
AIR 1961 SC 1556 = (1962)°1 SCR 909 100 
AIR 1957 SC 425 = 1957 SCR 575 67 
AIR 1956 Andh Pra 232 = 1956 Andh LT 


285 104 
(1946) 2 All ER 38 = 175 LT 506 103 
AIR 1945 PC 156 = 72 Ind App 241 107 
1943 Ch 54 = 112 LJ Ch 44 103 
(1941) 2 KB 306 = 165 LT 278 102 


(1891) 66 LT 83 = 61 LJ Ch 149 65 
(1798) 1 Boss & P 229 == 126 ER 875 39 


EKBOTE, C. J. :— The nationalisation of 
transport in a part of the Andhra Pradesh 
State had a chequered career. It is unneces- 
sary to go into the history of the ups and 
downs of the various attempts made to 
nationalise. It is enough to say that in all 
218 schemes were published, 133 of them 
were published on 15-11-1972 in the State 
Gazette. The other 85 were published on 
10-4-1973. Objections were invited from the 
existing operators and others against the 
schemes so published. In 40 schemes no objec- 
tions whatsoever were filed. In regard to 
178 schemes, however, objections were filed 
mostly by the existing operators. The Home 
Secretary, who was duly authorised ‘to hear 
and enquire into objections commenced the 
hearing on 31-7-1973 and concluded the same 
on 14-8-1973. 


2. On a consideration of the propos- 
ed schemes in the light of objections that 
were filed, the Home Secretary approved 35 
schemes on 3-9-1973. Out of them 32 
schemes as approved were published in the 
Gazette on 15-11-1972. The rest of the 
three schemes were published on 10-4-1973. 


3. Of these 35 approved schemes, 32 
belonged to Rayalaseema area including a 
part of Nellore District, 2 belonged to a 
part of East Godavari and one belonged to 
Medak. 

4. After the schemes were thus ap- 
proved, the Road Transport -Corporation 
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(hereinafter called the Corporation) applied 
for the grant of permits in regard to 32 
schemes whereby certain routes were nation- 
alised on 4-9-1973. In regard to three other 
schemes, the Corporation made applications 
for the grant of permits on 5-9-1973. These 
applications were granted by the Secretary, 
the State Transport Authority. Simultane- 
ously the licences held by the operators on 
the routes so nationalised were cancelled ex- 
cluding those enumerated in the approved 
schemes, 


5. It is this action on the part of the 
Home Secretary of approving the schemes 
and the cancellation of the permits by the 
Secretary, State Transport Authority that has 
even rise to this third batch of Writ Peti- 
ions. 


6. It may be recalled that previously 
133 draft schemes were published on 15-11- 
1972. Several persons filed their objections 
before: the Home Secretary. Before he could 
take up the hearing, the existing operators 
filed a batch of writ petitions No. 2735 of 
1973 and others questioning the powers of 
the: Home Secretary to hear the objections. A 
Single Judge of this Court by his judgment 
dated 18-6-73 held that the Home Secretary 
was not properly authorised by the Adviser 
to the Governor. If the Governor so desires, 
he could authorise the Home Secretary to 
make the enquiries. 


7. The Governor accordingly delegat- 
ed the powers to the Home Secretary under 
Section 68-D of the Motor Vehicles Act chere- 
inafter called the Act) appropriately. 


8. Notices were therefore issued to all 
the concerned persons who filed their repre- 
sentations to appear before the Secretary who 
would inquire into the objections from 30th 
July, 1973. Once again the existing opera- 
tors filed a second batch of writ petitions 
No. 4193 of 1973 and batch questioning the 
powers of the Home Secretary to act under 
Section 68-D of the Act. These writ peti- 
tions were ultimately dismissed by this court 
on 28th August, 1973. The Special Leave 
Petitions against the said judgment of this 
court were dismissed by the Supreme Court. 


9, Since there was no stay in regard 
to hearing and enquiry, the Home Secretary 
heard the objections. After the writ petitions 
were- dismissed, as stated earlier, he approved 
certain schemes and published the same in the 
Gazette of 3rd, 4th and Sth September 1973. 


10. In the present batch of cases, vari- 
ous contentions were raised and we will deal 
with them in the order in which they were 
advanced before us. 


11. The first argument which was put 
in the forefront was that Section 68-C of the 
Act required the State Transport Undertak- 
ing to form the opinion, it is the Corporation 
which ought to have formed the opinion re- 
quisite for the section and not the Routes 
Committee constituted by the Corporation. 
Since there was no consideration by the Cor- 


142 A. P. [Prs. 11-19] 


poration, the schemes prepared by the Routes 
Committee and published in the official 
gazettee were inconsistent with Section 68-C 
of the Act and consequently bad in law. 

12. In order to appreciate the merits 
of this contention, it is necessary to read 
Section 68-C. 

“Where any State Transport Undertaking 
is of opinion that for the purpose of provid- 
ing an efficient, adequate, economical and pro- 
perly co-ordinated road transport service, it 
is necessary in the public interest that road 
transport services in general or any particular 
class of such service in relation to any area 
or route or portion thereof should be run 
and operated by the State: Transport Under- 
taking, whether to the exclusion, complete or 
partial, of other persons or otherwise, the 
State Transport Undertaking may prepare a 
scheme: giving particulars of the nature of 
the services proposed to be rendered, the area 
or route proposed to be covered and such 
other particulars respecting thereto as may 
be prescribed, and shall cause every such 
scheme to be published in the Official Gazette 
and also in such other manner as the State 
Government may direct.” 


13. Even a casual reading of this 
Section would disclose that it is the State 
Transport Undertaking which ‘should form 
the requisite opinion. It must, in the opinion 
of the State Transport Undertaking, for the 
purpose of providing an efficient, adequate, 
economical and properly co-ordinated road 
transport service, be necessary in the public 
interest that road transport services wholly 
or partly should be run and operated by the 
State Transport Undertaking. It can, on the 
formation of such opinion, exclude wholly 
or partly persons who are’‘operating on the 
relevant routes. Once that opinion is formed, 
the State Transport Undertaking can prepare 
a scheme giving particulars enumerated in the 
section. Such schemes shall then be published 
in the manner mentioned in the section. 


14. In Section 68-A the term ‘State 
Transport Undertaking’ is. defined. It means 
“any undertaking providing road Transport 
service” where such undertaking is carried on 
by amongst others, any road transport cor- 
poration established under Section 3 of the 
Road Transport Corporations Act, 1950 (here- 
inafter called the Corporations Act). 


15. In the light of this definition, 
Section 68-C requires the Corporation to 
form the opinion required, prepare the 
scheme and publish the same- in the Gazette. 
The statutory authority therefore is the Cor- 
poration for the purposes of Section 68-C 
of the Act. The question then is can the 
Corporation delegate its functions under Sec- 
tion 68-C of the Act to a sub-committee con- 
sisting of members of the Corporation called 
‘Routes Committee’ to discharge the functions 
under Section 68-C of the Act. 

16. Now it cannot be doubted that 
the. statutory authority to form the opinion 
required under Section 68-C has ia discre- 
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tion to form the opinion, one way or the 
Other. One way such functions can be:.abus- 
ed is where. the function is delegated to some- 
on= not entitled to exercise it. The central 
question in all such cases is what the- Parlia- 
ment intended to permit. The statute, in 
some cases, itself may permit delegation either 
exdressly or impliedly. Unless therefore such 
a delegation of power is made, the Courts 
are vigilant in preventing discretion of any 
kird being exercised by anyone other than 
the authority to which it is entrusted by the 
Pa-liament. Much therefore depends upon 
the construction of Section 68-C of the Act 
and Section 12 of the Corporations Act. That 
alcne would provide an answer as to whe- 
ther the delegate i.e. the Routes Committee 
is within the statutory description of the 
Corporation authorised to wield the power. 
Al-hough thus the power conferred upon a 
stazutory body is more zealously watched, 
like so many other rules of administrative 
lav, the validity of the delegation in the in- 
stant case depends upon the correct under- 
standing of the Parliament’s intention which 
has enacted both these laws. 


17. What happened is this. After the 
Cozporation was constituted in this State 
under Section 3 of the Corporations Act, in . 
so far as introduction or withdrawal of ser- 
viczs were concerned, the Corporation passed 
resolution No. 24 on 23rd January, 1968. 
According to that resolution, it was decided 
to constitute a. Standing Committee with the 
members mentioned therein “to study com- 
prehensively proposals for the introduction 
or withdrawal of services and offer its recom- 
mendations” for the consideration of the Cor- 
poration. The Committee was authorised to 
copt Shri V. P. Rama Rao whenever it was 
corcsidered necessary to consult him. 

18. There: was then a move to enlarge 
the membership of the committee and to 
delegate it the powers to finally approve 
schemes under Chapter IV-A of the Act. At 
the meeting of the Corporation held on 22nd 
Apzil, 1969 the said move was not agreed to. 
It was resolved that the existing procedure as 
laic down in Resolution No. 24 of 23-1-1968 
should be continued. 


19, At a meeting of the Corporation 
held on 21st October, 1969, the Corporation, 
however practically modified resolution No. 
24 >f 23-1-1968 and superseded resolution No. 
92 of 22nd April, 1969. The Routes Com- 
mittee, according to that resolution was re- 
cortituted with the members mentioned there- 
in. The committee was delegated with powers 
to -ake a final decision on proposals referred 
to t and to approve for publication schemes 
for operation of road transport services pre- 
par:d under Chapter IV-A of the Act. Item 
1 cf list @) appended to Resolution No. 24 
of 7th March, 1958 was declared modified ac- 
cordingly. It was also resolved that a report 
regarding schemes approved by the Routes 
Committee be submitted to the Corporation 
for information. 
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20. We then come to the next meeting 
of the Corporation held on 22nd May, 1971. 
The note which was circulated to the mem- 
bers of the Corporation related to the ap- 
pointment of committees and to delegate to 
any such committees or others such of the 
Corporation‘s powers and duties as the meet- 
ing thinks fit. The historical background of 
this committee as stated is given in the said 
note. 


21. The Corporation decided to con- 
stitute six . committees under Section 12 of 
the Corporations Act. The Routes Com- 
mittee consisted of 4 official-members includ- 
ing the Chairman and two non-official mem- 

ers. 


22, At a meeting of the Corporation 
held on 22nd January, 1972, the Routes Com- 
mittee was reconstituted. This time it con- 
sisted of seven members, the officials and 
non-officials. 


23. It is this Routes Committee which 
decided to frame schemes under Section 68-C 
at its meeting held on 4th November, 1972. 
Out of 7 members, 5 members were present. 
Shri P. V. Choudhari and Sri G. S. Reddy 
were the members who were not present. The 
Committee considered the questions relating 
to the availability of the vehicles, the capital 
required for the purchase of more vehicles 
and for augmentation as well as replacement 
and expansion of services. That apart, matters 
explained in annexure A to the note were 
also considered by the committee. It was 
only then that the schemes were framed and 
it was decided to publish the same. The 
Committee authorised the General Manager 
to publish the said schemes. 


24. The schemes so finally approved 
by the Routes Committee were then placed 
before the Corporation for information as 
was decided by the Corporation earlier. The 
Corporation by its resolution No. 183 of 20th 
December, 1972 noted and recorded the ap- 
proved schemes numbers 207 to 372 pertain- 
ing to the nationalisation of routes in the 
Rayalaseema area and also of Nellore and 
other Districts. 


25. It is in the light of these facts 
that we have to decide as to whether the 
schemes framed and published by the Routes 
Committee under its delegated authority is 
valid in law for the purposes of S. 68-C 
of the Act. 


26. It is true that like Section 44 (5) 
appearing in Chapter IV of the Act by and 
under which the State Transport Authority 
and the R. T. A. may delegate some of its 
powers and functions to any authority or per- 
son, there is no provision on this line in 
chapter- IV-A of the Act. Section 12 of the 
Corporations Act, however, empowers the Cor- 
poration by resolution passed at a meeting 
to appoint committees of its members for 
performing such functions as may be speci- 
fied in the resolution and to delegate to any 
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such committee such of its powers and duties 
as it may think fit subject to such conditions 
and limitation as specified in the resolution. 
Thus the Corporation ‘can validly delegate 
any of its functions to a committee appointed 
by it. Now, the word ‘function’ used in Sec- 
tion 12 of the Corporations Act applies, in 
our judgment, to all the functions of the 
Corporation, whether under the Corpora- 
tions Act or any other Act including the 
Motor Vehicles Act. The Corporations Act 
is the principal Act by and under which the 
Corporations are constituted and their func- 
tions, powers and duties are regulated. The 
Motor Vehicles Act on the other hand con- 
cerns itself in Chapter TV-A with the nationa- 
lisation of the transport services, whether that 
is operated by the Government department, 
a municipality or by a Corporation. The 
Motor Vehicles Act is not at all concerned 
with the working of the State Government, 
the Municipality or the Corporation. 
constitution and functioning are governed by 
separate and different enactments. When 
Section 68-C mentions the Corporation to 
form the requisite opinion it is not concerned 
as to how the Corporation should form the 
Opinion. That is the concern of the Corpora- 
tions Act under which the Corporations work. 
Hither in Section 68-C or in any other pro- 
visions of the Motor Vehicles Act there is 
no restriction placed on the Corporation that 
it is that body alone that should function for 
the purposes of the Motor Vehicles Act with 
which aspect the Motor Vehicles Act is un- 
concerned. Merely because there is no 
parallel provision in chapater IV-A on the 
lines of Section 44 (5) it does not necessarily 
follow that the Corporation is deprived of its 
power to delegate the function which it has 
to discharge under Section 68-C. It is not 
difficult to understand as to why no such 
provision as in Section 44 (5) was made in 
Chapter IV-A of the Motor Vehicles Act. 
Because the Parliament which enacted both 
thesé Acts was aware that it has authorised in 
Section 12 of the Corporations Act to dele- 
gate to any committee any of the Corpora- 
tion’s functions which in our opinion includes 
the functions under Section 68-C of the Act. 
Any other interpretation would main S. 12 
of the Corporations Act and make it inapplic- 
able to its essential purpose. The Court 
should avoid any such result because it will 
be contrary to the intention of the Parlia- 
ment and defeat the very purpose for which 
Section 12 was enacted. We are therefore 
clear in our mind that the Corporation could 
validly delegate its functions under S. 68-C 
of the Act to a committee constituted by it 
under Section 12 of the Corporations Act. 
The delegation to the Routes Committee there- 
fore of the Corporation’s function to frame 
and publish schemes under Section 68-C was 
perfectly valid and unassailable. 


27. The contention that the resolution 
by which such power is delegated uses the 
words “may be delegated” does not indicate 
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immediate delegation of such power but mere- 
ly expresses its desire to do so in future is 
devoid of any substance. Those words clear- 
ly indicate the delegation of such powers to 
be exercised right from the. date onwards 
when such resolution -was passed without re- 
quiring any further specific delegation. If 
the resolution is read as'a whole no one 
would doubt that the delegation was com- 
plete and unconditional. The Corporation 
_ merely expected the information regarding 

the approval of the schemes and nothing more. 


28. Similarly the contention that the 
delegation of the functions under Section 68-C 
was only to the committee which then was 
existing and was not to the reconstituted pre- 
sent committee which framed the impugned 
schemes is untenable. The committee con- 
stituted under Section 12 of the Corporations 
Act is a continuing committee unless it is 
abolished altogether. Members of such 
committee may come and go but the com- 
mittee constituted under the statute continu- 
ed to discharge the functions entrusted to it. 
The committee has because of Section 12 a 
separate existence apart from its members. 
It is not necessary that such a committee 
should be an incorporated body having its 
own seal and the power to sue and be sued. 
Nor it is necessary that such a committee 
should directly be constituted by the statute it- 
self. Any committee permitted by the Statute 
to be constituted is a valid committee con- 
stituted under the statutes and would con- 
tinue to operate as long as it enjoys the con- 
fidence of the delegator. Any increase in 
the number of the members of such com- 
mittee or any change in the membership 
would not constitute it a new committee which 
would require a new delegation of the powers 
under Section 68-C. Even otherwise when 
powers under Section 68-C are delegated to 
the Routes Committee, even if the present 
committee is considered to be a new com- 
mittee, no fresh delegation was at all neces- 
sary. The Committee was constituted or re- 
constituted for the purpose of discharging 
the functions already decided to be delegated 
to such a committee. We are- therefore satis- 
fied that the committee which framed and 
published the “impugned schemes had the 
necessary powers delegated to it under Sec- 
tion 12 of the Corporations Act. The schemes 
were therefore properly framed and publish- 
ed under Section 68-C of the Act. It is not 
without relevance to mention that these very 
schemes when placed before the Corporation 
were noted and recorded by it. 


29. The argument that since Sec- 
tion 68-B enjoins that the provisions of Chap- 
ter IV-A and the rules and orders made 
thereunder shall have overriding effect not- 
withstanding anything inconsistent therewith 
contained in any other law in force, the dele- 
gation under Section 12 for the purposes of 
Section 68-C would be invalid is not convinc- 
ing. Section 12 is not inconsistent with any 
eden of Chapter IV-A. Section 68-B 
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therefore does not take away the effect of 

Section 12 of the Corporations Act. Nor it 

prohibits delegation of functions by Corpora- 

tion. In fact such a delegation, if found 

ron would give full effect to Chapter 
-A. 

30. We are supported in our view that 
the Corporation can validly delegate its power 
under Section 12 of the Corporations Act to 
a committee by the following decisions. 

31. A. Sanjeevi v. State of Madras, 
AIR 1970 SC 1102 is a case in point. That 
is a decision given under Section 68-C. The 
only difference between that case and the 
present case is that there it was the Gov- 
ernment which was running the transport ser- 
vice and here it is the Corporation. The 
principle laid down in, that case, however, 
is applicable to the present case. Hegde, J. 
who spoke for the Court, rejected the con- 
tention that the requisite opinion ought to 
have been formed either by the Council of 
Ministers or the Minister to whom the busi- 
mess in question had been allocated under the 
rules. The same could not have been formed 
by the Secretary who is merely an official and 
that too by the Secretary who was not the 
Head of the Department to which the func- 
tions under the Act had been assigned. The 
learned Judge held: 


“When a civil servant takes a decision 

he does not do it as a delegate of his Minis- 
ter. He does it on behalf of the Govern- 
ment......... These officers are the limbs of the 
Government and not its delegates.” 
It was consequently held that “the functions 
under the Motor Vehicles Act had been 
allocated by the Governor to the Transport 
Minister under the Rules, and the Secretary 
hed been validly authorised under R. 23-A 
to take action under S. 68-C of the Act. 


The said principle thus laid down can be 
extended to a case of Corpcration where 
urder Section 12 of the Corporations Act 
the powers under Section 68-C are delegated 
to its committee. In one case the Secretary’s 
decision was considered to be the decision 
of the Minister concerned and in the other 
the decision of the Routes Committee must 
be taken to be the decision of the Corpora- 
ie for the purposes of Section 68-C of the 

ct, 


32. The same view was taken earlier 
in C. M. P. Co-operative Societies v. State 
of M. P., AIR 1967 SC 1815. 


33. In Sanjeevi Naidu v. Madras State 
Transport, (1970) 1 Mad LJ 300 at p. 308, a 
Bench of the Madras High Court said: 

“Some particular individual even though 
he may be the Chief Executive Officer of 
this undertaking cannot form an opinion and 
freme and publish the scheme (under Sec- 
tion 68-C of the Act} unless under the rules 
of business or by some delegation of power 
or function, he is clothed with the authority 
to do so on behalf of the State Government 
which carries on the undertaking.” 
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39. Mr,’ Thacker, the learned Ad- 
vacate for the respondent Manabai. on the 
other hand, contends that, as held by the 
learned Judge of the City Civil Court, and 
‘confirmed by the learned Single Judge of 
this Court, a decree for judicial separation 
does not affect the marriage itself which 
continues to exist and, therefore, the party 
against whom the decree for judicial se- 
paration is made. continues to remain 
bound by his or her matrimonial obliga- 
tions and if that party. even after the de- 
cree for judicial separation has been 
passed, does not make any attempts or 
overtures to take back the spouse an 
obtain a reunion, then such a party conr 
mits a wrong and cannot take advantage 
of that wrong in allowing the time to run 
out so that the ground for divorce under 
Section 13 (1A) comes into existence. Mr. 
Thacker further contends that when a 
spouse is guilty of desertion then even 
after the decree for judicial separation has 
been obtained by the aggrieved spouse the 
desertion. continues and such a desertion 
must be held to be a matrimonial wrong, 

which is continuing. 

40. The suggestion appears to he 
that while the winning spouse. having ob- 
- tained a. decree for judicial separation, is 
absolved from the duty ‘to cohabit the 
defeated spouse is not so absolved and 
must go on making genuine, bona fide and 
persistent efforts to obtain a reconciliation, 
pursuant to his or her matrimonial obli- 
gation. If the winning svouse relents, well 
and good. and if he or she does not and two 
years pass in spite of efiforts on the part of 
the defeated spouse to resume cohabita- 
tion then and then only the right accrues 
to phe defeated spouse to obtain a divorce 
on the ground contained in Section 13 
(1A) ©). Mr. Thacker also places relia- 
nce on Section 10 (2) of the Act and it 
ig his argument ‘that the words used in 
Section 10 (2) viz. “Where a decree for 
judicial separation has been passed. it 
shall no Jonger be obligatory for the peti- 
tioner to cohabit with the respondent...” 
are so fnamed that on a literal construc- 
tion, which, according to him, is the only 
construction possible only the petitioner is 
phere of the marital obligation to co- 

abit, 


4l. At the very outset we asked 
Mr. Thacker to address us on what ap- 
pears to me to be the central question in 
the present case, that is, what is the effect 
of decree for judicial separation, I shall 
deal with this aspect after a reference 
to the relevant sections and the legal posi- 
tion as obtaining. 

42, This brings me to a considera- 
tion .of the scope and content of sections 
10 (2), 13 (LA) and 23 (1) of the Act. in 
relation to a petition for divorce on the 
ground that the parties have not resumed 
cohabitation for two years or upwards 
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after a decree for judicial separation has 
been passed, It will also have to be con- 
sidered as to what are the rights and 
duties of a spouse against whom a decree 
for judicial separation has been passed. 

43. At is. therefore, appropriate to. 
first of all notice the state of the law in 
this behalf and then to find out in the 
instant case whether the appellant was in 
fact taking advantage of his own wrong 
So as to disentitle him to the relief of 
divorce, as the trial Court and the learned 
Para Judge of this Court seem to have 
ound. 


44, Now, if Sections 10 and 13 of 
the Act are perused, it would be noticed 
that the several grounds for judicial se- 
paration or divorce comprise either a 
matrimonial offence or wrong or disabi- 
lity, which in turn may be either self- 
inflicted or fortuitous. Looking at Sec- 
‘tion 10, it will be noticed that ground (a), 
viz. desertion, ground (b) viz. cruelty and 
ground (f) viz. extra marital sexual inter- 
course are obviously matrimonial offences 
or wrongs. Ground (e) viz. Leprosy, 
ground (g) viz. venereal disease and ground 
(e) viz, unsoundness of mind are obviously 
disabilities, Even as regards venereal dis- 
ease is concerned, contrary to popular 
view it can be contracted innocently and, 
therefore, it would be a disability. and not 
a wrong, 


45. Turning now to Section 13 of 
the Act we find that — ground (i) viz. 
adultery, ground (vi) viz. renouncing the 
world by entering any religious order may 
also be characterised as matrimonial 
offences in so far as the person afier 
having taken upon himself the marital ob- 
ligations could not be expected to re- 
mounce the world and ‘thereby leave his 
Spouse without the benefit of the marital 
obligations otherwise imposed on him or 
her. The other grounds under Section 
13 (1) are obviously disabilities. 


46. _ The two grounds introduced ` 
by the Hindu Marriage (Amendrrent) Act, 
1964., and which are now contained in 
sub-section (1A), must of necessity be plac- 
ed in a separate category, I will revert 
to this aspect at a later stage. 


47. It requires to be noticed that 
the petition for divorce with which this 
Lettiers Patent Appeal is concerned was 
filed by the appellant on the ground that 
after the decree for judicial separation 
had been obtained by the respondent in 
1963 “there has been no resumption of 
cohabitation” within the meaning of sec- 
tion 13 (LA) (i) of the Act, Section 13 (1A) 
reads as follows:— 


“Either party to a marriage. whether 
solemnized before or after the commence- 
ment of this Act. may also present a peti- 
tion for the dissolution of the marriage 
by a decree of divorce on the ground 
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(i) that there has been no resumption 
of cohabitation as between the parties to 
the marriage for a period of two years 
or upwards after the passing of a decree 
for judicial separation in a proceeding to 
which they were parties; or 

{ii} that there has been no restitution 
of conjugal rights as between the parties 
to the marriage for a period of two years 
or upwards after the passing of a decree 
for restitution of conjugal rights in a 
proceeding to which they were parties.” 

48. By ‘tthe same amending Act of 
1964 which introduced sub-section (tA) 
in Section 13. clauses (viii) and (ix) of 
Section 13 (1) of the Act were deleted. but 
it is appropriate to set out section 13 (1) 
before the amendment and it reads as 
follows :— 

“13(1). Any marriage solemnized, 
whether before or after the commence- 
ment of this Act on a petitien presented 
by either the husband or the wife. be dis- 
solved by a decree of divorce on the 
ground that the other party-— 

(i) is living in adultery; or 

(ii) has ceased to be a Hindu by con- 
version to another religion: or 

(iii) has been incurably of unsound 
mind for a continuous period of not less 
than three years immediately preceding 
the presentation of the petition; or 

(iv) has. for a period of not less than 
three years immediately preceding the 
presentation of the petition, been suffer- 
ing from a virulent and incurable form 
of leprosy; or 

ív) has, for a period of not less than 
three years immediately preceding the 
presentation of the petition. been suffering 
from venereal disease in a communicable 
form: or 

(vi) has renounced the world by en- 
tering any religious order; or 

(vii) has not been heard of as being 
alive for a period of seven years or more 
by those persons who would naturally 
have heard iof it. had that party been 
alive; or 

(viii) has not resumed cohabitation 
for a space of two years or upwards alter 
the passing of.a decree for judicial sepa” 
ration against that party or 

(ix) has failed to comply with a de- 
cree for restitution of conjugal rights for 
a period of two years or upwards a”ter 
the passing of the decree.” 


49. It is also appropriate at this 
stage to set out Section 23 (1) (a) of the 
Act because it was on an interpretation 
and application of that section that the 
appellant’s petition for divorce wag dis- 
missed by the learned Judge of the City 
Civil Court and the said dismissal con- 
firmed by the learned Single Judge 
(Gatne. J.) of this Court. 

. 331). In any proceeding under this 
Act. whether defended or not. if the 
Court is satisfied that— 
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(a) any of. the grounds for granting 


` nelief exists and the petitioner is not in 


any way taking advantage of his or her 
awn wrong or disability for the purpose 
of such relief,” 


50. It is significant that there is 
a marked difference between the language 
3f the old clauses (viii) and (ix) of Sec- 
zion 13 (1) on the one hand and the newly 
introduced sub-section (1A) on the other 
mand. The true effect of this difference 
will have to be considered. 


51. Whereas under Section 13 (1) 
vill) of the Act as it existed prior to 
1964, a Hindu Marriage could be dissolved 
on the ground that the other party had 
mot resumed cohabitation for a space of 
zwo years or upwards after the passing of 
a decree for judicial separation against 
zhat party, the new sub-section (1A) now 
 rovides that either party may apply for 
a divorce on the ground “that there has 
Jeen no resumption of cohabitation as 
aetween the parties to the marriage.” 

52. Similarly in the case of a de- 
eree for restitution of conjugal rights, it 
was provided before the amendment that 
“he marriage could be. dissclved on the 
xround that the other party had failed to 
comply with the decree ete. But after 
zhe amendment Act of 1964 either party 
zan apply on proving to the Court that 
“there has been no restitution of conjugal 
rights as between the parties............ 


53. The change introduced by the 
amendment Act of 1964. in my opinion, 
clearly suggests that the cancept of de- 
zault of the offending party as furnish- 
ing the ground for divorce has been eli- 
minated so far as the two grounds in sub- 
section ( 1A) are concerned that is why 
fhey fall in a somewhat separate cate- 
gory. In other words the concept of 
matrimonial wrong or disability as fur- 
rishing a ground for divorce, although it 
continues to exist so far as Section 13 (1) 
is concerned, standg excluded so far as 
tie grounds ‘in Section 13 (1A) are con- 
cerned. 


O- In fact it is substantially clear 
taat the real ground now for granting a 
Givorce under the newly introduced sub- 
section (1A) is the reluctant realisation 
taat the marriage has failed: that ab- 
sənce has not made the heart grow 
fonder and that if two or more years could 
rass without a reunion or reconciliation 
in sight, then it would be unrealistic to 
kope that the marriage would still sur- 
vive. ; ; 
55. As Nain J. has tersely put it 
in 74 Bom LR 496 = (ATR 1973 Bom 55) 
(zo which I will again revert) at page 493 
= (57 of ATR):— Nees the enactment of 
ction 13 (1A) in 1964 is a legislative 
recognition of the principle that in the 
interest of society if there has been a 
breakdown of the marriage there is no 
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purpose in keeping the parties tied down 
to each other 

56. Before making the above ob- 


servation, Nain J. had. earlier in the same 
case observed as follows :— 


“The ground for the granting of the 
relief of judicial separation is the matri- 
monial offence or wrong of cruelty 
whereas the ground for the granting of 
the relief of divorce is that after the 
passing of the decree for judicial separa- 
tion there has been no resumption of 
cohabitation as between the parties to the 
marriage for a period of two years or 
upwards. The reference in that case is 
to an existing state of affairs between the 


parties to the marriage that is 
that there has been no resump- 
‘tion. of cohabitation between the 


parties for two years or upwards, The 
reference is not to a matrimonial offence 
or wrong committed by a party.” 


57. The scope and content of Sec- 
tion 13 of the Act has been very lucidly 
explained by Nain J. in the same case 
and I can do no better than reproduce 
the relevamt passage, which appears at 
page 499 = (58 of ATR).:— 


“Under Section 13 (1) of the Hindu 
Marriage Act the Court may grant 
divorce either on account of a specified 
matrimonial offence, a disease or a party 
to the marriage not being heard of for a 
period of seven years. which may be due 
to no fault of his as where he might be a 
prisoner of war. The matrimonial of- 
fences for which divorce mav be granted 
are habitual living in adultery, conver- 
sion to another religion or renunciation 
of the world. such as entering into San- 
yasa. The last three woulda be acts of 
volition of a party to the marriage and 
may conveniently be called matrimonial 
offences. 


Prior to the amendment of the 
Hindu Marriage Act in 1964, there were 
two more grounds on which the Court 
could grant divorce but only at the in- 
stance of ‘the wronged party, Those 
grounds were that the party against whom 
a decree for judicial separation had been 
passed. had not resumed cohabitation for 
a space or period of two years or that 
the party against whom a decree for res- 
titution of conjugal rights had been passed 
had failed to comply with ‘the decree. 
Thess grounds were contained in Section 
13 (1) (viii) or (ix) respectively. These 
provisions have however been repealed 
and instead Section 13 (LA) hag been en- 
acted which gives a rigkt not only to the 
party in whose favour the decree for 
judicial separation or restitution of con- 
jugal rights has been. passed. but also 
to the other party apainst whom such decree 
has been passed to apply for divorce. If 


the decree is for judicial separation, all. 
that is required is that there should have 


Jethabhai v. Manabai (Mukhi J.) 


{Prs. 55-61] Bom. 99 


been no resumption of cohabitation as be- 
tween the parties to the marriage for a 
period of two years or upwards, If the 
decree is for restitution of conjugal 
rights, all that is required is that there 
should have been no restitution of con- 
jugal rights for a period of two years or 
upwards. Section 13 (LA) refers to exi- 
sting state of affairs and has no reference 
to a wrong committed py a party to the 
marriage or by whom the wrong is com- 
mitted, This provision is totally diffe- 
rent from the provisions of Section 13 (1) 
(viii) and (ix) which gave the right to 
apply for divorce only to the wronged 
party and not to the wrong-doer...... woes 


58. There is no doubt that what 
section 13 (1A) postulates jis ‘that the 
yadicial separation factually continues or 
in the case of a decree jor restitution of 
conjugal rights, restitution of conjugal 
tights has not taken place. To bring into 
these additional grounds for divorce the 
further consideration as to who was at. 
fault in relation to the original matrinio- 
nial offence on the basis of which the 
decree for judicial separation or restitu- 
tion of conjugal rights was passed is to 
read more into Section 13 (1A) than it - 
contains. 

59. If the ground for judicial se- 
paration is desertion, then it would be un- 
realistic to suggest that even after the 
decree the matrimonial offence or wrong 
of desertion continues, If the ground for 
judicial separation was cruelty. then 
again it would be unrealistic to suggest 
that the matrimonial wrong or offence of 
cruelty continues in so far as 
there is no assurance forthcoming from 
thie spouse ‘that he or she will no loager 
be cruel and will henceforth treat the 
aggrieved spouse with utmost considera- 
tion and in full compliance wiih marital 
obligations. 

60. it may be noticed that one ot 
the grounds on which the decree for judi- 
cial separation can be passed under Sec- 
tion 10 of the Act is also that the other 
party has, after the solemnising of the 
marriage, had sexual intercourse with any 
other person than his or her spouse. Now, 
this is obviously a matrimonial wrong or 
offence but can it be said with any show 
of reason or logic that that wrong con- 
tinues; -that even after the ddcree for 
judicial separation has been passed it 
would be obligatory upom the defeated 
spouse to come forth with an assurance 
and declaration that he would sin no more. 


61. In my opinion, on a correct 
view of the effect of a decree for judicial 
separation it should be clear that once a 
decree has been passed the matrimonial 
wrong or offence on which it was based 
exhausts itself. It would not be open to 
the parties to look back after the Court 
has pronounced its judgment and deter- 
mined that one of the. parties was suilty 
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of a matrimonial offence on the basis of 
which either a decree for judicial separa- 
tion or a decree for restitution of conjugal 
rights has been made. 

62. _, Tt is mecessary at this stage 
to consider the effect of a decree for 
judicial separation on the matrimonial 
rights and obligations of the parties ‘to 
the marriage. As stated above, we asked 
the learned Advocates for the parties to 
address us on this very question, because, 
In our view, the decision in the instant 
case would depend on an ascertainment of 
the rights and obligations of the parties 
to a Hindu marriage and. in particular, 
the effect of the decree for judicial. se- 
paration on such rights and obligations. 

63. There is no doubt 'that the tie 
' of marriage grants certain rights to the 
parties and also places certain obligations 
on them, This is particularly so in the 
case of a Hindu marriage. 

64. It has been contended that the 
expression “it shall no longer be obliga- 
tory for the petitioner to cohabit with the 
. respondent” would suggest that only the 
petitioner is absolved from the marital 
obligation by reason of the decree for 
judicial separation having been passed in 
favour of the petitioner and further that 
by implication the respondent is not so 
relieved of his or her obligation to coha- 
bit with the petitioner. 

65. Now, the effect of a decree for 
judicial separation is only this; it puts the 
marriage so to say, in cold storage with- 
out dissolving it there and then. In other 
words, there is a suspension and as Seg- 
tion 10 (2) says, the petitioner is absolved 
from 'the obligation to cohabit. It would, 
therefore, on principle and authority 
follow that after such a decree hag been 
passed by the Court, the obligation of the 
petitioner tó cohabit with the respondent 
is suspended and on a logical follow up 
it would come to this that the right of 
the respondent would also be suspended. 


66. It is appropriate at this stage 
to reproduce herein Section 10 (2) of the 
Act. which is as follows :— 

“"(2) Where a decree for judicial se- 
paration has been passed. it shall no 
longer be obligatory for the petitioner to 
cohabit with the respondent, but the 
Court may. on the application by peti- 
tion of either party and on being satisfied 
of the truth of the statements made in 
such petition, rescind the decree if it con- 
siders it just and reasonable to do so.” 

67. There is no substance, there- 
fore. in the contention that because after 
a decree for judicial separation has been 
passed the marriage continues the marital 
obligation to cohabit also continues but 
only the petitioner’s obligation is sus- 
pended. In my opinion, the expression 
tit shall no longer be obligatory for the 
petitioner to cohabit with the respon- 
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cent” can, on a fair and correct inter- 
pretation, only mean .that the petitioner 
having obtained an order of separation 
from the Court is protected from the. 
avertures of the respondent and both par- 
ties are relieved of the obligation to co- 
kabit, Now. it will be noticed that a de 
facto separation would obviously not pro- 
tact the petitioner from the tunwelcame 
attention or overtures of the respondent. 
An. illustration has been furnished by the 
case of Ry v. Clerk, 1949-2 All ER 448 
where a husband forced his attention on 
an unwilling wife even though she had 
obtained an order for separation. Sub- 
section (2} of Section 10, it would. there- 
fore, appear to me is designed to protect 
the petitioner after he or she has sought 
the intervention of the Court and on hav- 
ing established any of the grounds avail- 
able obtained a decree for judicial see 
taration, There are innumerable cases 
where on a failure of their marriage the 
husband and wife have lived apart for 
several years without having had to go to 
the Court 'to obtain a decree for judicial 
separation. 

68. It is significant that the learn- 
ed commentator of Mulla’s Hindu Law 
13th edition at page 647 has made the 
following observation as to the effect ofa 
decree for judicial separation under the 
Bindu Marriage Act. 1955 :-— 

“A legal or judicial separation perm‘ts 
the parties to a marriage to live apart. 
Sub-section (2) in terms states that where 
a decree for judicial separation has been 
passed it shall no longer be obligatory, 
for either party to cohabit with the other. 
The effect of the decree is that certain 
mutual rights and obligations arising from 
the marriage are as it were suspended and 
the rights and. duties prescribed by the 
decree are substituted ‘therefor, The de- 
cree does not sever or dissolve the mar- 
riage fie which continues ‘to subsist. If 
affords an opportunity for reconciliation 
and adjustment. It may fall by a recon- 
cilietion of the parties in which case the 
rights of respective parties which flowed 
from the marriage and were suspensed 
are restored, Where there is no recon- 
ciliction and cohabitation is not resumed, 
it serves after two vears of the passing of 
it as the basis for the dissolution of the 
Say by a decree of divorce (Section 

Le ” 


69. It is true that a commentary 
in a text book is not binding on the Court, 
tut when it is to be found in a learned 
treatise on a relevant law it can and 
does have persuasive value in so much as 
it demonstrates that the view of the jurist 
and that of the Court coincides. 

70. In my opinion. 'the effect of a 
čecree for judicial separation would be 
‘that once a decree has been passed the 
matrimonial wrong or offence on which 


~ 
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it was based whether ‘desertion’ or ‘cruel~ 
ty’ etc. exhausts itself and it would not 
be open tothe parties to look back (after 
the Court has Bene its judgment and 
determined that one of the parties was 
guilty of a matrimonial offence such as 
desertion) and to say that the matrimonial 
offence of -desertion continues. The cor~ 
rect view would be that once a decree has 
been passed the matrimonial offence of 
desertion (with which we are concerned 
in the instant case) would come to an end. 


71. I am supported in this view 
by a statement in Halsbury’s Laws of 
England, 3rd edition, Volume 12. Para 
500. at page 263, and para 511 at page 
267. to the effect that a decree for judi- 
cial separation terminates the desertion 
during the continuance of the decree. 


72. There is authority for the pro~ 
position that after a decree for judicial 
separation has been obtained by a spouse 
then it shall be no longer obligatory for 
either party to cohabit with the other 
and it follows that neither party shall 
be under obligation to make an attempt 
to come back to his spouse and resume 
cohabitation. It would not be obligatory 
for a husband against whom the wife has 
obtained a decree for judicial separation 
on the ground of desertion to meke efforts 
to obtain reconciliation or reunion 
and resumption of cohabitation. 
Looked at from ‘the point of view of com- 
mon report as to what is human nature it 
would on principle and authority follow 
that after such a decree it could not be 
ligitimately expected that the respondent, 
whose matrimonial wrong has led 'to the 
decree for judicial separation and against 
whom an order has been so made would 
suddenly acquire angelic qualities and 
seek to atone for his former sins by mak- 
ing sincere and bona fide attempts to 
undo or reverse the wrong on the basis 
of which ‘the decree for judicial separa- 
tion was obtained against him. It w 
indeed be illogical to say that the law ex- 
pects from a spouse who has deserted ‘the 
other, sincere attempts to obtain recon- 
ciliation after a decree for judicial separa~ 
tion has been passed, while it does not 
expect the same conduct from him or her 
before the decree for judicial separation 
is passed 


73. The case of Harriman vV. 
Harriman, 1909 P 123 is in point on the 
question whether it could be said that a 
respondent to a decree for judicial separa- 
tion was under an obligation or duty to 
make attempts to reverse the wrong that 
he or she has done and obtain or at least 
make sincere efforts to obtain reconcilia- 
tion and take his or her spouse back. In 
that case it was held by the Court of ap- 
peal that the effect of the non-cohabita- 
tion ‘clause in the Magistrate’s order 
(which provision had the effect. in all 


Jethabhai v, Manabai (Mukhi J.) 


{[Prs. 70-79] 101 


respects, of a decree for judicial separa- 
tion) was to prevent the continuance of 
the desertion after the date of the order. 

74, It is appropriate to refer to 
the relevant observations of some of the 
Judges, who decided that case.. Cozens« 
Hardy M. R. said: 

“But in mv opinion it is impossible 
that the petitioner. who in March 1906, 
obtained an order that she should no 
longer be bound to cohabit with her hus- 
band, can be allowed, in the absence of 
any further evidence on her part, to say 
that her husband’s desertion continued 
after that date.” 


7d. Fletcher Moulton L. J. made 
perhaps the most pertinent observations 
on 'the point in question and this is what 
he said: 

METO But that order also contained 
the following provision in its operative 
part:— ‘And it is ordered that the said 
applicant be no longer bound to cohabit 
with her husband the said defendant.’ It 
appears, therefore, that at the request of 
the petitioner the Court made an order 
which, if valid and effective. took away 
from the respondent the right to coha- 
bitation. If that order was valid, there 
is, to my mind, no possible doubt that 
desertion by the husband in the legal 
sense of the term ceased at that date. It 
is impossible to hold that a husband is 
committing a marital offence by non-co- 
habitation when | he has not the right to 
Cohalbit......ceceeee 


76. Farwell L. J. said: 

“But I fail to see how a husband who 
is prevented by the order obtained by his 
wife from returning to live with 
her can be said to have deserted her: the 
wife who has rejected her husband can- 
not call herself deserted by him...... 

77. Kennedy L. J. said: 

“How can a husband be said to be 
deserting his wife ‘without cause, of 
‘without reasonable excuse’ so long as 
his wife has obtained an order which is 
still on foot and which debars him from 
returning to -her? How. can he be bound 
to cohabit, if she is not?” 

78. In Robinson v. Robinson, 1919 
P. 352. the case of Harriman v. Harriman 
1909 P. 123 (Supra) came up for considera- 
tion and Horridge J. made the following 
observations :-— 

“I think the effect of the section which 
makes the order equal to a decree for 
judicial separation does away with the 
duty of either spouse. to cohabit with the 
other.” 

79. It may be stated that one of 
the learned Judges in Harriman v. 
Harriman, Buckley L. J. had made an ab- 
servation that— 

“I do not at all intend to decide that 
the existemce of a non-cohabitation order 
precludes the possibility of proving deser- 
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tion continuing after its date”. This ob- 
servation was not approved in 1919 P. 352 
(supra). 

80. - Some time in 1940 the deci- 
sion in 1909 P. 123 (supra) was approved 
by the House of Lords in (1940) 2 All ER 
331. and Lord Romer. who spoke for the 
Court, referred to it in the following 
manner: (at p. 337). 


"1909 P. 123.was decision of the full 
Court of Appeal given in these circum- 
stances, A husband deserted his 
wife in July, 1905, In March 1906 
the wife obtained an order under the 
Summary Jurisdiction (Married Women) 
Act. 1895, Section 5. that her husband 
Should pay a weekly sum for her support, 
bat the order contained a provision under 
Section 5 (a) of that Act that the wife 
should no longer be bound to cohabit with 
her husband, and fhis provision, by virtue 
of the sub-section, had the effect of a de- 
cree of judicial separation. In Dec.. 1907, 
the wife presented a petition for disso- 
lution of the marriage on the grounds of 
the husband’s adultery and desertion for 
2 years without reasonable excuse. It 
was held that the effect of the non-co~ 
habitation clause was to prevent the con- 
tinuance of the desertion after the date 
of order. There had been a decree, or 
what was equivalent to a decree, of the 
Court. in the face of which it was out of 
the question that the husband should 
make any attempt to return to the matri- 
monial domicil.” 


81. Later on. in the same case 
‘Lord Romer, while discussing Lapington 
V. Lapington, (1888) 14 P. D. 21. said:— 


{area Ree for ‘the decree of judictal 
separation which he was ready to grant 
would necessarily bring the desertion to 
an end. in accordance with the decision 
in 1909 P. 123.” 

learned 


82. Mr. Thacker, the 
Counsel for 'the respondent. has contended 
that the decision in 1909 P. 123 wag no 
authority that the desertion ‘ends as soon 
as a decree for judicial separation is pass“ 
ed. According to him. the decision was 
3 to 3 and at least 2 of the learned Judges 
had countenanced the argument ‘that evi- 
dence could be led to show that the hus- 
band against whom the separation order 
had been passed’ was staying away from 
the wife not because there was an order 
against him but because his intention 
was to desert and to continue to desert. 

83. Now in view of the summary 
of the decision in 1909 P. 123, as made by 
the House of Lords in Cohen v. Cohen, it 
ig difficult to agree with Mr. Thacker 
that the case of Harriman v. Harriman 
is not an authority on the point that 
desertion comes to an end on the passing 
of a decree for judicial separation. It is 
not necessary to with the question 
of any evidence being taken by the Court 
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t> ascertain the reason for the husband 
remaining away from ‘the wife. as it is 
rot relevant for the present purpose. In- 
€eed in the case before us there is no 
such evidence end the point. therefore, 
kecomes academic. 

Mr. Thacker also sought to 
show that there was a difference be- 
tween the concept of judicial separation 
a3 obtaining in England and that under 
the Hindu Marriage Act of 1955. We are 
unable to agree that such is the case. As 
g matter of fact, any idea of judicial 
saparation of marriage was unknown in 
raletion to Hindu marriage and it is only 
after legislation in that behalf in the form 
cf the Hindu Marriage Act and other Acts 
which were passed substantially on the 
English concept of a legal separation be- 
tween husband and wife that the right to 
fudicial separation has been given to a 
Eindu spouse. 

83. Before going on to discuss the 
effect of the legal position as it obtains, 
on the facts of the case before us. it may 
be appropriate to consider section 23 (1) 
(2) of the Act. 

86. It would appear that there are 
two views and some conflict of judicial 
opinion as to the effect of Section 23 (1) 
f=) of the Act on. the granting of a decree 
for divorce, 

87. One view is that even ‘though 
the grounds contained in Section 13 (1A) 
d> not refer to any matrimonial offence 
or wrong as such (unlike .some of the 
grounds for divorce contained in S. 13 (1)). 
the two grounds in Sec. 13 (1A) do not 
confer an absolute or unrestricted right 
on a party to obtain a decree for. divorce. 
It is: therefore. contended that it would 
be perfectly open to the Court to consider 
whether the provisions of Section 23 (1) 
(©) are satisfied before granting a decree 
fer divorce. 


88. In AIR 1968 Bom 332 (supra), 
tkis Court has held that in a petition 
fed under Section 13 (1A) of the Act not 
only is it open to the Court to consider 
wether the ‘provisions mentioned in 
Section 23 a) of the Act are satisfied but 
the Court is under an obligation to con- 
sider that question. Section 23 -is In the 
neture of an overriding. provision, mot only 
for the reason that it governs “any pro~ 
ceeding” under the Act, but for the more 
important reason that it provides that it 
is only if ‘the conditions mentioned in sub- 
section (1) are satisfied “but not other- 
wise” that the Court shall decree ‘the re- 
lief sought. 


89. The: other view is that Section 
9% would have no application since the 
lesislature must have had the section in 
mnd and nevertheless chose to introduce 
sub-section (1A) in Section 13° by ‘the 
Hindu Marriage (Amendment) Act of 
1864. The argument is that when the 
yery ground for divorce is the continuance 
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of the judicial separation granted by the 
same Court there is no reason why con- 
siderations contained in Section 23 (1) (a) 
should be imported. Now the language of 
Section 23 (1) including the words “in any 
proceeding under this Act” go ‘to show 
that Section 23 must apply even to a peti- 
tion for divorce on the grounds contained 
in section 13 (1A). which petition is un- 
doubtedly a proceeding under this very 
Act. Indeed if the legislature wanted to 
exclude the operation of Section 23 for 
the grounds contained in Section 13 (1A), 
it could very well have said so. 


90. As held by this Court in 74 
Bom LR 496 = (AIR 1973 Bom 55) 
(supra), “there can be little doubt that in 
granting relief under Section 13 (1A) the 
Court will and must take into considera- 
tion Section 23 (1).” 

91. . In my opinion. if attention is 
focussed on the na'ture of the wrong or 
disability which the Court is required to 
take into account for “the purpose of such 
relief, i. e. the petition for divorce on the 
grounds contained in Section 13 (1A), then 
it will be noticed that there is no real 
conflict between the two views i. e. as to 
whether Section 23 ( 1) of the Act will 
apply or not if regard is 'to be had to the 
fact that Section 13 (1A) refers to = exi- 
sting set of facts, that is to say. the 
case of judicial separation that hee has 
been no resumption of cohabitation and 
in the case of restitution of conjugal rights 
that in fact there has been no restitution. 
If that is so. then a reference to what I 
might describe as the earlier matrimcnial 
offence or wrong on which the decree for 
judicial separation or restitution of con- 
jugal rights was passed would be un- 
warranted. It would only be the conduct 
(if any) of the petitioner after the passing 
of the decree for judicial separation or 
restitution of conjugal rights forming the 
ground for ‘the petition of divorce that 
would have to be taken into account by 
the Court under Section 23 (1) (a) and it 
is this subsequent conduct of the peti- 
tioner which would have to be taken into 
consideration for the Court to satisfy itself 
that the petitioner is not in any way 
taking advantage of his or her own wrong 
and/or disability for the purpose of such 
relief, that is to say. for the purpose of 
the petition for divorce. I am supported 
in this view by the observations of Nain 
J. in 74 Bom LR 496 = (AIR 1973 Bom 55) 
E ubra). where he states at page 497 = 
(56 of ATR): 

"It is the conduct of the petitioner 
after the passing of the decree for judi- 
cial separation that has to be taken into 
consideration for deciding whether the 
petitioner is or is not taking advaniage of 
his own wrong and that such a wrong or 
disability must be for the purpose of such 
Ttelief as the petitioner wants in the peti- 
tion for divorce.” 
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92. It is thus to be noticed that 
when a petition for divorce is based on 
either of the two grounds mentioned in 
Section 13 (14A), Section 23 (1) will apply 
and it would be the duty of the Court to 
satisfy itself that not only does the ground 
{for granting the relief for divorce exists 
but thatthe petitioner is not in any way 
taking advantage of his or her own wrong 
or disability. if any. for the purpose of 
the relief of divorce, But the scope of 
Section 23 (1) (a) in relation tio the 
grounds for divorce, as contained in Sec- 
tion 13 (1A). must, in my opinion, of 
necessity and logic be somewhat limited. 
It is not possible to envisage what kind 
of wrong or disability would have to be 
taken into consideration Human imge- 
nuity being what it is there is no doubt 
that many cases will arise where notwith- 
standing that a ground for divorce exists, 
there may be something in ‘the conduct 
of the petitioner which would be so re- 
prehensible that the Court would deny to 
such a petitioner the relief by way of 
divorce, on the jconsideration ‘that the 
petitioner was taking advantage of his 
or her own wrong. 


93. Our attention has been drawn 
to judgments of the various High Courts 
on the question whether Section 23 (1) 
(a) of the Act is attracted ‘to a petition 
for divorce on the grounds contained in 
Section 13 (1A) of the Act. ‘They are, 
Ishwar Chander v. Pomilla Ahluwalia 
AIR 1962 Punj 432. Syal v. Syal ATR 1968 
Punj & Har 489. Shanti Devi v. Ramesh 
Chandra AIR 1969 Pat 27 and Tej Kour 
v. Hakim Singh AIR 1965 J & K (11 


94. Now. in AIR 1962 Puni 432 
(supra). there was a decree for restitution 
of conjugal rights in favour of the hus- 
band against the wife and that was not 
a question relating ‘to the effect of a de- 
cree for judicial separation. No further 
reference need be made to this case. 


95. In AIR 1968 Puni 489 (supra) 
also there was a decree for restitution 
of conjugal rights and it was held that 
it was the husband who wanted to end 
the marriage and that the proceedings 
adopted by the husband were from the 
very start with a view to end the mar- 
riage. 


96. In the Jammu and Kashmir 
case, which was under Section 13 (1) (viii) 
the wife was granted a decree for judicial 
separation even though’ the husband was 
anxious to resume cohabitation with his 
wife but was prevented from doing so by 
his incarceration in jail. It was held that 
the wife was entitled to a decree for 
divorce. It is to be noticed that Section 23 
(1) fa} of the Act has not even been re- 
ferred to and, therefore. this particular’ 
case cannot be of any help to either of 
the parties. 7 


Z 
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97. As I have stated above, it is 
possible that different considerations may 
erise where the ground for divorce is that 
contained in Section 13 (1A) (ii). but we 
are not directly concerned with that as- 
pect in the present. case. 


98. In the light of 'the state of the 
law set up I shall now proceed to con- 
sider the facts of this case and the con- 
tentions raised by the parties. As stated 
the central question is whether 
there was an obligation on the appellant 
to make efforts to obtain a reunion with 
the respondent notwithstanding the decree 
for judicial separation having been passed 
egainst him in 1963 and further whether 
by not doing so he could be said zo be 
taking advantage of his own wrong, 
when seeking the relief of divorce, 

99. It has already been stated that 
the learned trial Judge of the City Civil 
Court held that the relief could not be 
granted to the appellant because he had 


. failed to make attempts to obtdin a re- 


union with the respondent after the de- 
cree for judicial separation was passed in 
1963. The learned Judge of City Civil 
Court framed an issue which, according 
to him, was the only issue which arose 
in the case before him and the issue is 
in the following words:— 


"Whether in seeking a dissolution of 
his marriage with the respondent 
Gecree for divorce on the grounds men- 
tioned in his petition. the petitioner seeks 
to take advantage of his own wrong?” 


100. The learned Judge of the City 
Civil Court then went on to analyse the 
evidence of the petitioner. who. it may be 
noticed was the only witness, as the 
respondent did not choose to step into the 
tox or lead any evidence on her behalf. 
It would appear that the appellant made a 
statement in his evidence before the City 
Civil Court in which he stated that "I am 
rot prepared to take my wife to live with 
me. I do not want to take her bacx be- 
cause she has been separated from me by 
a decree of the Court.” The learned Judge 
on the basis of this statement and nothing 
else came to the conclusion ‘that the peli- 
tioner had by not making any efforts to 
obtain a reunion with the respondent and 
ky stating that he did not want to take 
her back had committed a matrimonial 
wrong even after the passing of the decree 
for judicial separation im favour of the 
respondent on the 6th of November 1963. 
The learned Judge of the City Civil Court 
held that “the absence of co-habitation 


‘is attributable directly to the conduct of 


It was his obligation by 
virtue of the subsistence of the 
marriage and to go and live with 
the wife. He has admittedly made no at- 


the petitioner, 


tempts to do so and has stated in his evi- - 


dence that he’ does not wish to take his 
wife even today.” On this- finding the 
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learned Judge of- the City Civil Court 
came to'the conciusion that the petitioner 
was taking advantage of his wrong and 
dismissed ‘the petition. 

101. In the appeal from the order, 
which appeal, as stated above. was also 
dismissed by a Single Judge of this Court 
(Gatne J.) on the 12th of October 1971, 
the learned Single Judge on the basis of 
the statement made by the ap- 
pellant „which has been quoted 
abcve and on the contention raised 
by the respondent in her written state- 
ment, that she was always willing to live 
uncer the roof of her husband, made the 
following observa'lions:— 

“The position, therefore, is that a de- 
cree for judicial separation has been 
passed against the husband cn the ground 
of his being guilty of desertion, That de- 
cree was, therefore, necessitated by a 
wrong done by the husband himself. 
Even after that decree has been pass- 
ed, the same wrong has continued. be- 
cause the husband has admittedly made 
no attempts ‘to bring about a reunion with 
his wife. If in these circumstances the 
learned Judge came to the conclusion that 
the husband was taking advantage of his 
own wrong. it is difficult to find fault 
with that conclusion.” 

102. Reliance was placed on the 
decision of this Court in ATR 1968 Bom 
332 (supra). But it is clear thet that case 
is only authority for the preposition that 
defiance of-a decree for restitution of 
conjugal right was a wrong for the pur- 
pose of Section 23 (1) (a) of 'the Act. It 
is, in my view, not an authority for the 
prososition that even after the decree for 
judicial) separation the .respondent-hus- 
band is under a marital obligation not 
only to cohabit but also to make genuine 
and persistent efforts to obtain a reunion. 

103. It is obvious that the deci- 
sion of the learned Judge of the City Civil 
Court, as confirmed by the Single Judge 
of this Court, proceeds on the footing (in 
my view erroneous) that the decree for 
judicial separation having been massed 
against the appellant by reason of his own 
wrong (i. e.) desertion, it was the duty of 
the appellant to remedy that wrong in 
order to entitle him -to a petition for 
divorce, otherwise it would be said that 
he was taking advantage of his own 
wrong. I am afraid. that such a con- 
struction is neither warranted by the 
language of the relevant sections nor by 
principile, 

164. As discussed above, the cor- 
rect view is that after a decree for judi- 
cial separation is passed the .. desertion 
terminates and there can be, ‘therefore, — 
no continuation of that matrimonial wrong 
of Cesertion after the passing of the dec- 
ree. No obligation to remedy the wrong 
which ied to the passing of the decree for 
judicial separation or restitution of con~ 
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jugal rights can be spelled out against the 
defeated spouse either from Section 13 
(1A) or from Section 23 (1) (a) of the Act. 
\The grounds in Section 18 (A), as already 
stated by me, pertain to the state of af- 
fairs or a factual position without any 
element of default or failure by either 
party. 


105. -If a husband or a wife is not 
prepared to take back his or her spouse 
(as he or she was to begin with when he 
or she deserted his or her spouse before 
the decree for judicial separation) after 
the decree, then it can only mean that the 
prior matrimonial offence or wrong was 
not reversed or remedied. ft stands to 
reason that the decree for judicial sepa- 
ration could be passed only because the 
delinquent husband refused to terminate 
the desertion. In the instant case the 
appellant deserted the respondent and did 
not wish to resume, cohabitation. Can it 
be said with any show of reason that 
what the appellant did not or would not 
do before the decree viz. terminate the 
desertion and ‘take his wife back, would 
be his duty to do after the decree for judi- 
cial separation? On a true construction of 
the relevant provisions of the law and the 
effect of a decree for judicial separation, 
both the husband and the wife are entitl- 
ed to live separately (and in a.maiority 


of cases peacefully), as per the orders of © 


the Court and they are, in my opinion, 
in no way obligated to resume cohabitation 
or to make overtures to each other, al- 
though it can be said that there is noth- 
ing in a decree for judicial separation 
which would prevent the parties, if they 
are so minded, ‘to be reconciled to each 
other and to resume cohabitation, if they 
choose to do so. The only result of such 
resumption of cohabitation would be that 
neither of the parties would be able to 
take recourse to the grounds contained in 
Section 13 (1A) for obtaining a divorce 
if they should unfortunately, fall out 
again, 


106. It requires to be stated that 
I am in respectful agreement with the ob- 
servations of Nain J. in 74 Bom LR 496 
= (AIR 1973 Bom 55) (supra); that the 
amendment of Section 13 in 1964 by de- 
leting clauses (viii) and (ix) of Section 13 
of the Act and substituting sub-section 
(1A) recognized the modern trend ‘that 
even in Hindu Society which has always 
been somewhat conservative, the time had 
Come when it- was unrealistic to insist on 
continuing the marriage which had failed 
and it would be more in the interest of 
Society to dissolve such a marriage than 
to maintain the farce- of a union which 
had broken down and, in spite of the lapse 
‘of a certain period of time. was beyond 
redemption. There is also recognition of 
the fact that the marriage. having irretri- 
evably failed it was immaterial ‘to con- 


sider as to which of the two parties to 
the marriage was initially to be blamed. 
107. Read in this light. it becomes 
at once clear that any other construction 
of Section 13 (LA) would largely negative 
the beneficial aspects and the reform in 
the divorce law brought about by the 
Amendment Act of 1964. For instance, 
can it be said that a spouse against whom 
a decree for judicial separation or res- 
titution of conjugal] rights had been passed 
can never invoke Section 13 (1A) and ap- 
ply for dissolution of the marriage unless 
he or she had made efforts for a recon- 
Ciliation which he or she in all sincerity 
and truthfulness did not wish to do. 


108. At the best of times the state 
of the law of divorce and separation in 
any country can never be satisfactory. 
Constant changes are required if the law 
is to be in tune with 'the times. so that 
the law as it exists from time to time. is 
often full of inconsistencies. anomalies 
and inequalities. If, therefore. the con- 
struction, as sought for the respondent 
was to be placed on the relevant provi- 
sions of the law. then it would only have 
ithe undesinable effect of putting a 
premium on pretence and un'truthfulness 
So that by resorting to falsehoods a peti- 
tioner would avoid the effect of Section 
23 (1) (a) on his or her case. If it was to 
be insisted upon that even after the mar- 
riage has practically broken down and an 
order for judicial separation has ‘been 
made, or, for that matter, a decree for res- 
titution of conjugal rights, then the peti- 
tioner would have to go throughout the 
pretence and mechanics of @ purported 
reconciliation, otherwise the Court would 
not be able to bring to an end an unhappy 
and ill-starred union, 


: 109. it is true that the decision of 
this Aa in AIR 1968 Bom 332 (supra) 
Was ‘based on the fact that the petitioner 
had defied a mandate of the Court by 
wilful non-compliance of a decree for res- 
titution of conjugal rights. It can never 
be unreasonable to say that defiance of 
a Court’s order is, at all times. to be 
deprecated and frowned upon, But viewed 
in the light of modem society, it would 
perhaps not be very realistic to expect a 
wife or a husband for that matter ‘to 
resume cohabitation under the threat of 
a decree. 


110. In my view. the only effect 
of a decree for restitution of conjugal 
rights is to fix the blame on the party 
primarily responsible for the break down 
of the- marriage and then provide a period 
for reflection with the hone that a mar- 
riage which had foundered may still be 
redeemed. But once the parties have 
reached a stage of the ground contained 
in Section 13 (1A) Gi) it will require to 
be considered by the Court that a point 
of no return may have been reached, at 
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which stage a consideration as to who 
was to blame becomes irrelevant. 


lil. It may be noted that whe- 
ther non-compliance of a decree for res- 
titution of conjugal rights is a wrong 
which can be taken into consideration for 
the purpose of Section 23 (1) of the Act 
is also a matter on which there is some 
difference of judicial opinion. 


112. This High Court in AIR 1968 
Bom 332 (supra) has held it to be so. But 
enother High Court has held that failure 
to perform a decree for restitution of con- 
tugal rights per se without more does not 
disentitle a spouse to relief under Section 
13 (1A) Gi) of the Act. 

113. -It is not as a rule wise to ex- 
press any opinion on points which are 
not strictly necessary to the decision of 
e case. In the case before us ‘there is a 
decree for judicial separation and the 
ground for divorce is under Section 13 
(1A) (1). It is, therefore, not necessary 
to consider the effect of Section 23 (1) 
when a decree for restitution of conjugal 
rights has made the ground for divorce. 

114. Now, as held by us. if there 
was no obligation on ‘the appellant to 
make any efforts to resume cohabitation 
with the respondent, then ‘the finding by 
the learned Judge of the City Civil Court, 
as confirmed by the Single Judge of this 
Court, that the appellant by reason of his 
failure to take steps to bring about a re- 
conciliation with hig wife was taking ad- 
vantage of his own wrong is clearly er- 
roneous and cannot be sustained. 

115. It is to be noticed that there 
v7as no dispute whatsoever that after the 
decree for judicial separation dated the 
6th of November 1963 there had been, in 
the words of Sec. 13 (1A) itself no res- 
umption of cohabitation as between the 
tarties for the requisite period, The‘ con- 
Gition prescribed by Secton 13 (1A). is, 
therefore. satisfied and the appellant was 
clearly entitled to a decree for divorce. 


116. It is also to be noticed that 
no other “wrong” was attributed to the 
appellant, other than his so-called obli- 
gation to obtain a reconciliation. 

117. In the result this appeal must 
b- allowed and the order and judgment of 
the learned Judge of the City Civil Court 
and that of the Single of this High Ccurt 
must be set aside. . 

ORDER OF THE COURT: 


118. Appeal allowed, decree of the 
City Civil Court and the Single Judge of 
this Court set aside. Petition made ab- 
solute. In the circumstance of the case 
there will be no order as to costs 
throughout. 

Appeal allowed. 
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AND BHASME. JJ. 


Smt, Sushilabai Nagesh Chandorkar 
Petitioner v. The State of Maharashtra 
Opponents. 


Special Civil Appln No. 282 of 1963, 
with Spl. Civil Appln Nos. 2769. 2986 of 
1967. 325 to 327. 375 376, 421. 548 and 
601 to 604 of 1968, D/- 6-11-1973.* 

-(A) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
Sections 18, 19, 20 —- Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), 
Section 434 — Resumption of land by 
landlord for personal cultivation — Whe- 
ther he is entitled only to half or whole 
of the surplus delimited land held from 
him by the person into whose holding 
enquiry is being held under Section 1%.. 


Under the: provisions of Section 19 of 
the Maharashtra Agricultural Lands 
(Ceiling on Holdings} Act, a landlord 18 
entitled to resume for personal cultiva~ 
tion only so much of the surplus land aa 
he will be entitled to resume undér the 
relevant tenancy law applicable to him 
with such restrictions 2s are applicable 
qua the extent of the area that can be 
resumed. Spl, Civil Appln. No. 1915 of 
1968 D/- 3-3-1971 (Bom) Approved. 

(Para 17) 


Undoubtedly, the operative part ef 
Section 19 contains a non-obstante clause 
to the effect “notwithstanding anything 
contained in that tenancy law”. Standing 
by itself regard being had to the language 
of the section it mav in some cases have 
plenary and unqualified application, but 
there is no absolute rule that in all cases 
a non-obstante clause is alwys plenary 
and unqualified. The extent of the opera- 
tion of the, non-obstante elause depends 
upon the place where it is kept and the 
limitation subject to which it is prescrib- 
ed. On a-plain reading of 'the operative 
part of Sec, 19 it is quite clear that not- 
withstanding the fact that a non-obstante 
clause is used in the operative part, it has 
not been given a completely otal plenary 
and unqualified effect, but its effect is 
curtailed by the limitations which are 
prescribed in the operative part of the 
section itself. Two of the limitations are 
quite patent. The first limitation is that 
the non-obstante clause is not to affect 
the ‘right of a landlord to resume land 
which is not delimited as surplus lend and 
the second limitation is that the landlord 
is entitled to restoration of possession of 
so much only of the surplus land as he is 


*(To set aside order passed by Maha- 
rashira Revenue Tribunal at Poona, D/- 
17-4-1967) 
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entitled to resume. As the power of re- 
sumption is conferred only by the rele- 
vant tenancy law, all the relevant pro- 
visions of tenancy Jaw, which are germane 
end applicable in determining the extent 
of the area which a landlord is entitled 
to resume, are not to be overlooked, 

The very language of Sections 18, 19, 
20 and 21 clearly negatives the conten- 
tion that the landlord is entitled to all the 
surplus lands held from him by the 
tenant so long as his total holding after 
such restoration of possession does not 
exceed thé ceiling area as determined 
under the Ceiling Act. (Paras 8, 9) 

Thus on-a plain reading of Section 19 
of the Ceiling Act, it is quite clear that 
notwithstanding the. presence of a non= 
obstante clause, the extent of the surplus 
land of which the landlord is entitled to 
possession. is limited to the extent ‘to 
which he is entitled to resume land under 
the relevant tenancy law. Such right will 
depend upon the category to which the 
landlord belongs and the other relevant 
circumstances of the case. Every land- 
lord has not a uniform right so far as the 
extent of the area that can be resumed is - 
concerned, The case of the landlord in 
question was covered by Section 43A of 
the Bombay Tenancy Act of 1948 and in 
view of the Notification D/- 14-2-1958 as 
amended on 8-10-1969 the restriction im- 
posed by Section 31B of the Act was inter 
alia attracted. The landlord would be 
eei only to 50% of the land owned 
by him (Para 18) 


Cases Referred: Chronological Paras 
1971) Spl. Civil Appln. No. 1915 of '1968 
D/- 3-3-1971 (Bom) 1 


KANTAWALA C, J.:— The question 
that arises for consideration before the 
Full Bench is whether under the provi- 
sions of Section 19 of the Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act, 1961 (Maharashtra Act No. 27 of 
196i) (hereinafter referred to as “the Ceil- 
ing Act’) a landlord ig entitled to resume 
for personal cultivation only half or whole 
of the surplus delimited land held from 
him by the person into whose holding 
enquiry is being held under Section 18 
of the Ceiling Act? 

2. For the purposes of thig case 
we propose to confine our attention only 
to the facts existing in Special Civil Ap- 
plication No. 282 of 1968, Mahadeo Maruti 
Boravake, respondent No. 2, is a tenant 
holding various pieces of land for agricul- 
tural cultivation. He in the aggregate held 
157 acres and 27 gunthas. The lands held 
by him were of more than one class and 
the total area held by him when con- 
verted into a corresponding area of dry 
crop land under the provisions of the 
Ceiling Act admeasured 301 acres and 
28} gunthas. The Ceiling Act came into 
force on January 26, 1962. On July 14, 
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1962 the respondent No. 2 submitted a 
return as required by ‘the provisions of 
Section 12 of the Ceiling Act, After giv- 
ing a public notice and individual notices 
as required to be given under Section 17 
an enquiry was held by the Ceiling Au- 
thority, the District Deputy Collector, 
Sub-Division Sangamner. Having regard 
to the provisions of the Ceiling Act he 
held that respondent No. 2 was entitled 
to hold an area of 108 acres of dry crop 
land and the rest of the lands held by 
him namely 193 acres and 284 pumthas of 
dry crop lands were surplus lands. These 
surplus lands’ were held by him from 
more than one landlord, Sushilabai 
Chandorkar, the petitioner. owned out of 
these lands held by respondent No, 2, 
three pieces of land survey Nos. 
142, 143 and 299 in all admeasuring 32 
acres and 23 gunthas situate at Banamati, 
District Poona. After conversion into dry 
crop lands ‘these lands owned by the peti- 
tioner became equivalent to dry crop 
lands admeasuring 89 acres and 12 
gunthas. These lands were leased by the 
petitioner to respondent No. 2 for icultiva- 
tion of sugar-cane. Pursuant to a notice 
given to the petitioner as required by the 
provisions of the Ceiling Act, she appeared 
during the course of the enquiry and 
claimed that she was entitled ‘to restora- 
tion of possession of entire 32 acres and 
23 gunthas (being equivalent of dry crop 
lands admeasuring 89 acres and 12 
gunthas) as she required the same for 
personal cultivation. She was holding 
no other land, The District Deputy Col- 
lector held that she was entitled to res- 
foration of possession in respect of 16 
acres and 11i} gunthas. Aggrieved by the 
order of the District Deputy Collector 
an appeal was preferred by the petitioner 
before the Maharashtra Revenue Tribu- 
nal and it was dismissed by an order dated 
April 17, 1967. Aggrieved by ‘this order 
passed by the Maharashtra Revenue Tri- 
bunal the petitioner has filed this Special 
Civil Application under Article 227 of 
the Constitution of India contending that 
she is entitled to the entire 32 acres and 
93 gunthas held by respondent No. 2 from 
her as tenant as they formed part of the 
surplus lands, 


3. Mr. Sali, who appears on behalf 
of the petitioner in one of these Special 
Civil Applications contended that Sec- 
tion 19 of the Ceiling Act confers an in- 
dependent right of resumption in favour 
of a landlord: 'that a landlord under that 
section is entitled to restoration of pos- 
session if the conditions laid down in 
clauses (a) and (b) of the said section are 
fulfilled; that the expression “it appears” 
used in that section is wide enough ‘to in- 
clude that prima facie the landlord has a 
right of resumption for personal cultiva- 


tion in respect of the surplus land or a 
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part thereof under the relevant tenancy 
law applicable to such land: that there 
1S a non-obstante clause “notwithstanding 
anything contained in that tenancy law” 
appearing in the substantive provisions of 
the said section: that the effect of this 
non-obstante clause is plenary and unaque- 
lified and the limitations imposed by the 
relevant tenancy law should not be in- 
voked for determining the extent of area 
of surplus land that the landlord is en- 
titled to resume; that the right referred 
to in Section 19 (b) of the Ceiling Act 
Is a right simpliciter for resumption of 
land and not the right circumscribed by 
the conditions imposed by the relevant 
tenancy law for its enforcement; that 
having regard to the scheme of the Ceil- 
ing Act and especially Section 19 thereof 
the petitioner as landlady is entitled to 
possession of all surplus pieces of land 
held by the tenant, repondent No. 2, from 
her so long as her total holding = after 
such restoration of possession does not 
exceed the ceiling area as prescribed by 
the Ceiling Act, The other counsel who 
appeared for the petitioners in the vari- 
ous Special Civil Applications have ad- 
opted this contention, but Mr. Deshmukh 
on behalf of the petitioners in some of 
those Special Civil Applications made a 
submission in the alternative. He sub- 
mitted that having regard to ‘the scheme 
of ‘the Ceiling Act and especially Section 
19 thereof, a landlord is entitled to pos- 
session of all surplus lands held from 
him: by the tenant so long as his total 
holdings after such restoration of pos- 
session does not exceed the ceiling area 
as fixed bý the Bombay Tenancy and Ag- 
ricultural Lands Act, 1948 (Bombay Act 
No. 67 of 1948) (hereinafter neferred to 
as “the Tenancy Act’). 


4, There are more than one deci- 
sion of single Judge as well as Division 
Bench of this Court wherein the right of 
a landlord for restoration of possession 
under Section 19 of the Ceiling Act has 
been considered and uniformly in these 
decisions the view taken is that the ex- 
tent of the surplus lands of which the 
landlord is. entitled to restoration of pos- 
session under Section 19 of the Ceiling 
Act must be determined having regard to 
the relevant limitations imposed by the 
appropriate tenancy law. This Special 
Civil Application when it came up for 
hearing before Malvankar J. he felt that 
several aspects which needed considera- 
tion were not placed before the Division 
Bench in the various matters decided by 
them and he thought it fit that the 
matter be considered by a Division Bench 
which ultimately referred it to a 
Bench. 


5. As the preamble of the Ceiling 
Act shows, that Act was enacted inter alia 
for securing ‘the distribution of agricul- 
tural land as best to subserve the common 
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good; it was considered expedient in the 
public interest 'to impose a maximum 
limit or ceiling on the holding of agricul- 
tural land in the State of Maharashtra. ‘to 
provide for the acquisition of land held in 
excess of the ceiling and for the distri- 
bution thereof to landless and other per- 
sons, Thus under the preamble of the Act 
the object of the Ceiling Act is to do 
distribute- the agricultural lands as to sub- 
serve the common good, to impose a 
ceiling on the holding of agricultural land 
and to provide for the acquisition of land 
in excess of the ceiling and for distribu- 
tion of the same to landless and other 
persons. The Act was to come into force 
on such date as the State Government 
may by notification in the Official Gazette 
appoint in that behalf. A notification was 
issued making the Act applicable with 
effect from. January . 26. 1962 as the said 
date was declared as the appointed day. 
This objective of the Act is sought to be 
achieved by section 3 which lays down 
that in order to provide for ‘the more 
equitable distribution of agricultural land 
amongst the peasantry of the State of 
Maharashtra and in particular. to provide 
that landless persons are given land for 
personal cultivation on the commencement 
of this Act, there shall be imposed to the 
extent. and in 'the manner hereinafter pro“ 
vided, a maximum limit or ceiling on the 
holding of agricultural land throughout 
the State. How this objective is to be 
achieved can be ascertained if the scheme 
of.the Act is carefully scrutinised. Sec- 
tion 2 of the Act contains definitions of 
various words and phrases used in the 
Act, The lands are. classified into different 
types of irrigated lands and dry crop 
lands. Section 2 (14) defines ‘the ex- 
pression “to hold land”. It means “to be 
lawfully in actual possession of land as 
owner or as tenant” and the word “hold- 
ing” has to be construed accordingly. As 
defined in Section 2 (17) a landless person 
has to satisfy three conditions: (1) he 
must be a person who does not hold any 
land for purposes of agriculture; (2) he 
must earn his livelihood principally by 
manual labour on agricultural land and 
(3) he intends to take to agriculture. The 
expression “relevant tenancy law” is de- 
fined in Section 2 (26) and ft means {aj 
în relation to the Vidarbha region of the 
State of Maharashtra, the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region and Kutch Area} Act, 1958; (b) in 
relation to the Hyderabad area of the 
State, the Hyderabad Tenancy and Ag- 
ricultural Lands Act, 1950 anë (ec) in rela- 
tion to the rest of the State, the Bombay 
Tenancy and Agricultural Lands Act, 
1948. The word “tenant” is defined in S. 2 


(30) and it meang a person who holds 
land on lease, and includes a person who 
tis deemed to be a tenant under the rele: 
vant tenancy law and “landlord” means 
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a person from whom land is held on lease 
by a tenant and includes a person who 
is deemed to be a landlord under the re- 
levant tenancy law. Section 4 of the 
Ceiling Act prohibits every person from 
holding land in excess of the ceiling area 
land declares that the area in excess of 
the ceiling is to be regarded as surplus 
land, Having regard to quality. fertility 
and other relevant factors the ceiling area 
is fixed for different types of land diffe- 
rently and even for land situate in dif- 
ferent local areas. In order that the 
object sought to be achieved by ‘the Ceil- 
ing Act may not be frustrated Chapter 
III of the Act imposes restriction on alie- 
nations and acquisitions of land and pro- 
vides for consequences of contraventions 
of the provisions thereof, Appropriate 
Provisions are made by Chapiar IV for 
determination, delimitation and declara- 
tion of surplus land. Section 12 provides 
for submission of returns by che land- 
holder within the time prescribed there- 
in, Section 14 empowers the Collector to 
hold an enquiry in respect of every per- 
son holding land in excess of the ceiling 
area and makes it obligatory upon him 
to determine the surplus land held by 
such person. The various sub-sections of 
this section prescribe the authority before 
whom the land holder is required to sub- 
mit such returns for the purpose of hold- 
Ing an enquiry. Section 16 of the Act 
provides that where a person holds land 
in excess of the ceiling area. and the 
whole or part of such land is subject to an 
encumbrance, then subject to the provi- 
sions of sub-section (1) of Section 10 ana 
Section 15 he shall retain such encum- 
bered land. whether he is the owner or 
tenant thereof up to the extent of the 
ceiling area. Subtsection (2) thereof pro- 
vides that subject to the provisions of 
sub-section (1), a person shall be entitled 
to select the lands he wishes to retain 
with himself, up to the ceiling area. Sec- 
tion 17 provides for issue of a public 
notice and giving of individual notices 
to. persons interested before an enquiry 
is held as contemplated by Section 14. 
The matters which are to be ascertained 
while holding an enquiry are enumerated 
in Section 18.. We will like to refer to 
two of the matters which inter alia are 
required to be ascertained, They are 
in clauses (g) and (h) as under:— 

t(s} what is the total area of land 
held at the tirne of the enquiry, and what 
is the area of land which the person is 
entitled to hold? 


(h) whether the land is held by the 
person as tenant. and if so, whether his 
landlord has a subsisting right of resump- 
tion of the land for personal cultivation, 
under the relevant tenancy law applicable 
thereto?” 

Sections 19, 20 and 21 of the Ceiling Act 
are ‘important for the purpose of deter- 
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mination of the question referred to us 
and they are as under:— 

“19. Where, during any inquiry into 
the holding of any person other than a 
holding of any industrial undertaking or 
holding ccnsisting of one or more com- 
pact blocks which the State Government 
may with a view to maintaining its in- 
tegrity notify in this behalf under the 
last preceding section, it appears that— 

(a) the whole or any part of the sur- 
plus land, delimited under the foregoing 
provisions, is held bv that person from a 
landlord, and 


(b) the landlord has a right of re- 
sumption for personal cultivation in res- 
pect of that land or a part thereof under 
the relevant ‘tenancy law applicable to 
such land, the Colletcor shall (unless that 
right 1s subject to proceedings before 
any Court, tribunal or other authority at 
the time of such inquiry), notwithstand- 
ing anything contained in that ‘tenancy 
law (but without prejudice to any right 
to resume land which is not delimited as 
surplus land) restore possession to the 
landlord of so much only of the surplus 
land, as he is entitled to resume: and 
the balance, if any. shall be surplus land. 

20. (1) For the purpose of deciding 
the extent of land which should be res- 
tored to thie possession of the landlord 
under Section 19, the Collector shall issue 
a notice calling upon the landlord- 

(a) 'to state his claim for restoration 
of possession cf such surplus land for the 
purpose of tnat section; 

(b} to show cause why the balance 
of such land should not be deemed to be 
surplus land. 

(2) Such notice shall require the 
landlord to appear personally or by agent 
before the Collector on the date, and at 
the time and place therein mentioned 
(such date not being earlier than Lifteen 
days after the issue of the notice). 

(3} On the date fixed under sub-sec- 
tion (2). or on any other day or days to 
which the inquiry is adjourned, the Col- 
lector shall, after hearing the landlord or 
his agent and any other person interested 
in the surplus land and who are present, 
and after considering any evidence adduc- 
ed ascertain— 


(a) whether the landlord is entitled 
to restoration of the possession of the 
whole or any part of such surplus land, 
and if so. the area and other particulars 
of such land; and 

(b) whether the balance of anv such 
land shall be surplus land, and if so, the 
extent and pariiculars of such land. 


21. (1) As soon as may be after the 
Collector has considered the matters re- 
ferred to in Section 18 and the questions, 
if any, under sub-section (3) of Section 20, 
he shall make a declaration stating there< 
in his decision on>— 
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(a) the total area of land which the 
person is entitled to hold as the celling 
area: 

. (b) the total area of land which is 
In excess of the ceiling area. 


(c} the name of the person to whom 
possession of land is to be restored under 
Section 19, and area and particulars of 
such land; 


(d) the area, description and full 
particulars of the land which is delimited 
as surplus land: 


(e) the area and particulars of land, 
out of surplus land. in respect of which 
tke right, title and interest of the person 
holding it is to be forfeited to the State 
Government X x X x x xX x” 


Cnapter V of the Act provides for pay- 
ment of the amount of compensation te 
persons whose interestg are affected by 
the application of the provisions of the 
Azt. Chapter VI of the Act provides for 
distribution of surplus land and procedure 
ta be followed in respect thereof. 


6. The question that is referred to 
us depends upon the right of a landlord 
for restoration of possession as’ conferred 
by Section 19 of the Act. Section 19 of 
the Act imposes an obligation upon the 
Collector to restore possession to the land- 
lord of so much only of the surplus land 
as he is entitled to resume subject to ihe 
limitations prescribed therein. Before the 
operative part of this section can cume 
into play. two conditions precedent must 
be fulfilled. During the enquiry into the 
holding of any person under Section 18 of 
the Act it must appear that (a) the whole 
or any part of the surplus land. delimited 
under the foregoing provisions is held bv 
that person from a landlord and {by the 
landlord has a right of resumption far 
personal cultivation in respect of that iand 
or a part thereof under the relevant ten- 
arcy law applicable to such land. If these 
conditions precedent are fulfilled, then 
the operative part of Section 19 casts an 
obligation upon the Collector subject ‘to 
the limitations therein prescribed to res- 
tore possession to the landlord of so much 
orly of the surplus land as he is entitled 
to resume and Ueclare that the balance, 
if any, shall be surplus land. 


7. The first contention ‘that has 
been urged on behalf of the petitioners in 
these Special Civil Applications is tliat 
Section 19 of the Ceiling Act confers an 
independent power upon the landlord to 
resume land and such power is conferred 
independently of the right that such iland- 
lord will have under the relevant tenancy 
law. In order to appreciate this conten- 
tion ra is not merely sufficient to confine 
our attention to the provisions of Section 
19. but it is equally necessary to refer fo 
th matters which are to be enquired into 
under Section 18 of the Ceiling Act while 
halding an enquiry, As clause (h) pro- 
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vides, one of the matters which the Col- 
lector during the course of an enquiry has 
to determine is whether any land is held 
by the person as tenant, and if so, whe- 
ther. his landlord has a subsisting right 


of resumption of the land for personal 
cultivation, under the relevant ‘tenancy 


law applicable thereto. This enquiry is 
necessary because one of the conditions 
precedent to be fulfilled before the ope- 
rative part of Section 19 can come into 
play is that it must inter alia appear to 
the authority holding the enqiry tha; the 
landlord has a right of resumption tor 
personal cultivation in respect of that 
land or a part thereof under the relevant 
a law applicable to such land. When 
this and other conditions are fulfilled 
then the Collector is under an obligation 
to restore possession to the landlord of so 
much only of the surplus land as he is 
entitled to resume. These are not isolated 
independent provisions but they are pro- 
visions correleted to each other and any 
part thereof ig not to be divorced from 
the rest. Actually Section 19 itself does 
not confer any right upon a landlord to 
resume land held from him by a tenant. 
It merely casts an obligation upon the 
Collector to restore possession to the land- 
lord of so much only of the surplus land 


as he is entitled to resume. 
Right to resume is not con- 
ferred by this section but it 


must be available under the relevant ten- 
ancy law applicable to such land. Restora- 
tian of possession to the landlord is mot 
unlimited but it is subject to the restric- 
tion prescribed by the section itself, 
namely, so much only of the surplus land 
as he (landlord) is entitled to resume. In 
our opinion, Section 19 itself does not 
confer power of resumption on a landiord, 
nor is our attention drawn to any other 
provision of the Ceiling Act which con- 
fers such power of resumption on a land- 
Jord. The only provision which entitles a 
landiord to resume is contained in the 
relevant tenancy law as defined in Sez- 
tion 2 (26) of the Ceiling Act. Section 19 
itself does not confer an indepenednt right 
on a landlord to resume land held from 
him by a tenant 


8. In the operative part of Sec- 
tion 19 a non-obstante clause appears be- 
cause omitting the unnecessary words it 
provides “the Collector shall . not- 
withstanding anything contained in ‘that 
tenancy law (but without prejudice to 
any right to resume land which is not 
delimited as surplus lard) rastore pos- 
session to the landlord of so much only 
of the surplus land, as he is entitled to 
resume; and the balance, if any shall be 
surplus land”. Undoubtedly, the opera- 
tive part contains a°non-obstante clause 
to the effect “notwithstanding anything 
contained in that tenancy law”. Standing 
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by itself regard being had to the language 
of the section it may in some cases have 
Plenary and unqualified- application, but 
there is no absolute rule that in all rasesa 
non-obstante clause is always plenary and 
unqualified. The extent of the operation 
of the non-obstante clause depends upon 
the place where it is kept and the limita- 
tion subject to which it is prescribed. On 
a plain reading of the operative part of 
S. 19 it is quite clear that notwithstand~ 
ing the fact that a non-obstante clause 
is used in the operative part, it has not 
been given a completely total plenary 
and unqualified effect. but its effect is 
curtailed by the limitations which are 
prescribed in the operative part of the 
section itself. Two of the limitations are 
quite patent, The first limitation is that 
the non-obstante clause is not to affect 
the right of a landlord to res‘une land 
which is not delimited as surplus land 
and the second limitation is that the land- 
lord is entitled to restoration of posses- 
sion of so much only of the surplus land 
‘as he is entitled to resume. As the power 
of resumption is conferred only by ‘the 
relevant tenancy law. all the relevant pro- 
visions of tenancy law, which are germane 
and applicable in determinning the ex- 
tent of the area which a landlord is en- 
‘titled to resume. are not to be overlooked. 
‘It was urged that a landlord under the 
operative part of Section 19 is entitled to 
all his surplus land held by a tenant so 
long as the total holding of such landlord 
after restoration of possession does not 
exceed the ceiling area as fixed under the 
Ceiling Act or in the alternative it was 
submitted that in so far as the total hold- 
ing of such landlord after such restoration 
of possession does not exceed the ceiling 
area as fixed under the relevant tenany 
law. If such was the invention of the 
Legislature then the section would have 
been entirely differently worded. The 
section does not say omitting the unneces~ 
sary words that the Collector shall tres- 
tore possession to landlord of all his sur- 
plus land held from him by the tenant 
so long as the total holding after such res~ 
toration of possession does not exceed the 
ceiling area as determined under the 
Ceiling Act or in the alternative the ceil- 
ing area as determined under the relevant 
tenancy law. On the contrary the con- 
cept of the ceiling area as determined 
under the Ceiling Act is absent because 
the words are “shall restore passession to 
the landlord of so much only of the sur- 
plus land as he is entitled to resume”. 
Thus on a plain reading of Sec. 18 read 
with Section 19 it is quite clear that the 
expression “so much only of the surplus 
land as he (landlord) is entitled to resume” 
has reference to the extent of the right 


which is conferred upon a landlord to re- 
sume the land held from him by the 'ten- 
ant under the relevant tenancy law. 
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9, That such is the correct inter- 
pretation of amplitude of the provisions of 
section 19 of the Ceiling Act is made gitar 
by the provisions of Section 25 as well 
as Section 21, Section 20 of tthe Ceiling 
Act prescribes the manner of considering 
the claim of landlord to land under Sec- 
tion 19. The very opening part of sub- 
section (1) starts with the words “For the 
purpose of deciding the extent of land 
which should be restored to the postes- 
sion of the landlord under Section 19.” 
The “extent of land” to be restored to the 
possession of the landlord Gepends upon 
the extent of his right to resume land 
held from him by a tenant. Before deter- 
mination as regards the extent of the 
area to be restored possession to the land- 
lord, Section 20 confers a right upon a 
landiord to be heard and that is why he 
has to be given ʻa notice by the Collector 
as prescribed in Section 20, Such notice 
to show cause requires a landlord to state 
his claim for restoration of possession of 
such surplus land for the purpose of that 
section and to show cause why the balance 
of such land should not be deemed to be 
surplus land. The expression ‘surplus 
land” used in connection with the balance 
of the surplus land, means the land re- 
maining after the cleim under Section 19 
ig satisfied. As sub-section (3) of Sec- 
tion 20 shows. one of the matters to be 
ascertained by the Collector is whether 
the landlord is entitled to restoration of 
possession of the whole or any part of 
such surplus land. and if co, the area and 
other particulars of such land. He has 
also to ascertain whether the balance of 
any such land shall be surplus land, and 
if so, the extent and particulars of such 
surplus land, That the extent of right of 
a landlord for restoration of possession is 
only limited to the extent to which such 
landiord is entitled to resume land held 
from him by a tenant and the restrictions, 
if any. imposed under the relevart ten- 
ancy law. upon the extent of the right of 
resumption will be attracted for determin- 
ing the area of the surplus land of which 
possession should be restored to the land- 
lord under Section 19 is clear from Sec- 
tion 20, Even the contents of a declara- 
tion to be made by the Collector at the 
end of an enquiry clearly support that 
view, as is provided by the different 
things to be stated in such a decleration 
as prescribed by Section 2! {1} of the 
Ceiling Act. Thus reading Sections 18. 19, 
20 and 21 of the Ceiling Act it is quite 
clear that the right of a landlord to re- 
sume is such right əs is conferred vurcn 
him by the relevant tenency law = and 
it will be subject to ali the restrictions 
which are imposed by the relevant ten- 
ancy law in relation to the extent of the 
area of which resumption can be claimed 


by the landlord. The very language of 


these sections clearly negatives the con- 
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tention on behalf of the petitioners that 
the iandlord is entitled wo all the surplus 
lands held from him by the tenant so 
leng as his total holding after such res- 
toration of possession does not exiceed the 
SE Sred as determined under the Ceil- 
ing Act. 


19. Under Section 19 of the Act a 
landlord is entitled 'to restoration of pos- 
session of so much only of the surplus 
land as he is entitled to resume If regard 
be had to the provisions of the relevant 
tenancy law, then the extent of the land 
of which the landlord is entitled to re- 
sume possession varies with the category 
of landlord anc various other circumst- 
ances. For illustrating this point we will 
merely refer to a few of the provisions 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948 (the Tenancy Act). The 
Tenancy Act contains different provisions 
as a result of which g landlord will be 
entitled ‘o resume land for personal cul- 
tivation held from him bv a tenant. Re- 
ference can be had to the provisions of 
Chapter HI of the Tenancy Act which 
deals with special rights and privileges 
of tenants and provisions for distribution 
of land for personal cultivation. Sec. 31 
of the Tenancy Act confers a right upon a 
landlord to terminate tenancy for per- 
sonal cultivation and non-agricultural 
purpose. Sub-section (1) thereof provides 
that notwithstanding anything contained 
in Sections 14 and 30 but subject to Sec- 
tions 31A to 31D (both inclusive), a land- 
lord (not being a landlord within the 
meaning of Chapter ITT-AiA) may. after 
giving notice and making an application 
for possession as provided in sub-section 
(2). terminate the tenancy of any land 


(except a permanent tenancy), if the land- | 


lord bona fide requires the land for any 
of the following purposes: (a) for cultivat- 
ing personally, or (b) for any non-agricul- 
tural purpose. Sub-section (2) thereof 
prescribes the time and the manner of 
giving of such notice and the making of 
the application. Sub-section (8) extends 
the time for termination of the tenancy 
and making of application where a land- 
Jord is a minor, or a widow or a person 
subject to mental or physical disability. 
the date in each one of 'these specified 
classes of disabled landlords is different 
and it is prescribed by the relevant sub- 


clauses of sub-section (3). As the langu-. 


sge of sub-section (1) of Section 31, of the 
Tenancy Act shows, a landlord has not an 
unlimited right to terminate the tenancy 
of a land heid from him by a tenant but 
such a right of termination of 
tenancy is inter alia made expressly 
subject to the provisions of Sections 31A 
to 31D (both inclusive). If regard be had 


to some of the provisions of these Sec- 
tions 31A to 31D, it is quite clear that the 
right of termination of tenancy conferred 
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by Chapter III of the Tenancy Actis sub- 
ject to more 'than oħe limitation so far as 


the extent of the area in respect of which 


the tenancy can be terminated is concern- 
ed. For example, reference may be made to 
clause (a) of Section 31A which pre- 
scribes the conditions of termination of 
tenancy, That section says tkat the right 
of a landlord to terminate a tenancy for 
cultivating the land personally under Sec- 
tion 31 shall be subject to the following 
conditions, For our purpose it is suffi- 
cient to refer to condition (a) namely, “If 
the landlord at the date on which the 
notice is given and on the date on whiich 
if expires has no other land of his own 
or has not been cultivating personally 
any other land, he shall be entitled to 
take possession of the land leased to the 
extent of a ceiling area’. Condition (b) 
lays down that if the land cultivated by 
personally is less than a ceiling area, 
the landlord shall be entitled to take pos- 
session of so mutch area of the land leased 
as will be sufficient to make up the area 
in possession to the extent of a ceiling 
area. Thus conditions (a) and (b) contain- 
ed in Section 31A are by way of limita- 
tions upon the right of a landlord to 
terminate the: tenancy of a tenant under 
Chapter IH. A further limitation on the 
extent of the right to terminate the ‘ten- 
ancy is imposed by Section 31B. It inter 
alia provides that in no case a tenancy 
shall be terminated under Section 31 in 
such manner as will result in leaving with 
a tenant, after termination, less than half 
the area of the land leased to him. It 
may be urged that when the question of 
restoration of possession out of surplus 
land held by a tenant is to be considered 
under Section 19 of the Ceiling Act, Sec- 
tion 31B may not be regarded as a limi- 
tation, but, in our opinion, such an ap- 
proach will be contrary to the scheme and 
intention of the legislature and will oe 
illogical. Under the Tenancy Law 
right is conferred upon a landlord ra 
terminate the tenancy subject to the limi- 
tations ‘theréin prescribed. So. when 
such right of a landlord is subject to a 
condition which is worded in such a 
manner that half the area of the land 
leased to a tenant must remain with him, 
a corresponding limitation is cast upon the 
right of a landlord that he will not be 
entitled to terminate the tenany in res- 
pect of more than half the area leased by 
him to the tenant. It should not be 
overlooked that the various restrictions 
imposed by sections 31A and 31B and 
other sections are cumulative and each 
one of the restrictions is operative before 
an order of termination of the tenancy of 
a particular piece of land and determina- 
tion of the extent of the area. can be 
passed in favour of the landlord, Thus 
under Chapter IIT even upon a plain read- 


ing of Sections 31A and 31B it is quite 
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clear that the landlord has not an unlimit- 
ed right to resume: possession of the land 
by ‘terminating the tenancy of a tenant. 
His right of termination is subject to limi- 
tations which deal with the extent of 
the area. One of the limitations under 
the Tenancy Act is that his total holding 
in any event should not exceed a ceiling 
area as prescribed by Section 5 and the 
other is contained in Section 31B. Section 
19 of the Ceiling Act does not contain 
any provision or even a suggestion indi- 
eating that only one type of limitation 
qua the extent of the land to be re- 
sumed should be invoked and the other 
should be overlooked. Thus a case of a 
landlord who is entitled to terminate 
the tenancy for personal cultivation under 
Chapter III of the Tenancy Act and con~ 
sequently to resume possession, 1s limited 
even qua extent by the various restric- 
tions imposed in Chapter II. 


Ii. Chapter II-A of the Tenancy 
Act contains special provisions for lands 
held on lease by industrial or commercial 
undertakings and by certain persons for 
the cultivation of sugar-cane and other 
notified agricultural produce. In this 
Chapter are contained only. two sections 
43A and 43B. Sub-section (1) of Section 
43-A inter alia provides that the provi- 
sions of Section 4B, 8, 9, 9A, 9B, 9C, 10, 
10A. 14, 16.17 17A. 17B, 13 27, 31 to 
31D (both inclusive), 32 to 32R (both in- 
clusive). 334A, 33B, 33C., 43, 63, 63A. 64 and 
65 shall not apply to various classes of 
land which are prescribed in clauses (a) 
to (c) thereof. Clause (a) refers ‘to land 
leased to or held by any industrial or 
commercial undertaking. Clause (Ib) refers 
to leases of land granted to any bodies or 
persons other ‘than those mentioned in 
clause (a) for the cultivation of sugarcane 
or the growing of fruits or flowers or for 
the breeding of livestock, If the provi- 
sions of sub-section (1) of Section 438A 
stood by themselves then in view of the 
provisions thereof. the limitations impos- 
ed by Secs. 31 to 31D upon a landiord’s 
right to terminate the tenancy and to 
resume land will not be attracted. How- 
ever, the provisions of sub-section (3) of 
Section 43A lays down that notwithstand- 
ing anything contained in sub-sections (1) 
and (2), it shall be lawful for the State 
Government to direct. by notification in 
the Official Gazette that ‘the leases or 
lands, as the case may be, to which the 
provisions of sub-sections (1) and (2) ap- 
ply. shall be subject to such conditions as 
may be specified in the notification, in 
respect of (a) the duration of the lease, 
(b} the improvements to be made on the 
land and the formation of co-operative 
farming societies for that purpose and 
financial assistance to such societies; (c) 
the payment of land revenue, irrigation 
‘cess. local fund cess and any other 
charges payable to the State Govern- 
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ment or any local authority: or {d} any 
other matter referred to in sections men- 
tioned in sub-section (1). In exercise of 
the powers conferred by sub-section (3) 
of Section 434A, the Government issued a 
notification bearing No. G. N. R., l 
§157/173-488-M dated February 14 
1958 published in the Bombay Govern- 
ment Gazette, Part-IV-B at page 157. This 
notification was later on amended by a 
supplementary notification dated October 
8. 1969. This notification as amended pro- 
vides that “in exercise of the powers con- 
ferred by sub-section (3) of Section 438A 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948 the Government of Bom- 
bay hereby directs that the leases of 
land referred to in clause {b) cf sub-sec- 
tion (1) of the said section 43A and to 
which the provisions of sub-section (1) 
of the said Section 43-A applies shall be 
subiect to the following conditions, 
namely: 


“Conditions as to the duration and 

termination of lease: 
x x x 

(2) If a lessor bona. fide requires any 
land so leased by him for cultivating it 
personally or any non-agricultural use 
such lease may subject to ‘the conditions 
mentioned in Sections 31A, 31B, 31C and 
31D. be terminated ‘by ‘the lessor iby 
giving the lessee a month’s notice in 
writing stating therein the reasons for 
the termination of the lease.” 


Thus even in respect of lands inter alia 
let for cultivation of sugancane or grow- 
ing of fruits or flowers or for the breed- 
ing of livestock the restrictions imposed 
by Sections 31A to 31D are attracied. Jn 
nespect of such lease of lana a landlord 
has not an unrestricted right for termina- 
tion of tenancy but inter alia in respect 
of 'the extent of the area for which the 
tenancy can be terminated and possession 
can be resumed, restrictions imposed 
under Sections 31A to 31D are attracted. ° 
Even in a case covered by condition No. 2 
by the proviso to this condition an excep- 
tion is carved out in respect of a lessor 
whose holding does not exceed economic 
holding and who earns his livelihood 
principally by agriculture or by agricul- 
tural labour, Condition No. 2 in this Noti- 
fication contains the following proviso :— 


“Provided that if the holding of a 
Iessor does not exceed one economic hold- 
ing and such lessor earns his livelihood 
principally by agriculture or by agricul- 
tural labour, the conditions mentioned in 
Secs, 31A and 31B shall not apply but 
the lessor’s right to resume land shall be 
subject to the conditions mentioned in 
clauses (b) and (c) of sub-section (5) of 
Section 33B. with this modification that 
clause (c) of the said sub-section (5) shall 
be read as if for the words “the com- 
mencement date” appearing ‘therein the 
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words, letters, figures and brackets “the 
date of Government Notification. Revenue 
and Forests Department, No. TNC. 6769/ 
9667-M(SplL.). dated 8th October 1969” 
were substituted.” 

Thus even in a case covered by Section 43A 
a further provision has been made which 
is relevant so far as the extent of the 
area of the land of which tenancy can be 
terminated and possession can be re~ 
sumed to the landlord, 


12. For illustration, reference can 
be made even to the case of a certificated 
landlord as regards his right of tenancy 
and as regards his right of termination of 
tenancy. Ordinarily a certificated land- 
lord means a landlord who holds a cer- 
tificate issued to him under sub-section (4) 
of Section 88C. Section 33B confers a 
special right upon a certificated landlord, 
to terminate tenancy for personal cultiva- 
tion. Sub-section (1) thereof provides ‘that 
“Notwithstanding anything contained - in 
Section 31, 31A or 31B a certificated land- 
lord may, after giving notice and making 
an application for possession as provided 
in sub-section (3), terminate the tenancy 
of an excluded tenant, if the landlord bo- 
na fide requires such land for cultivating 
it personally”. The procedure tobe follow- 
ed for termination of tenancy by giving a 
notice is prescribed by the other sub-sec- 
tions of Section 33-B, As regards the ex- 
tent of the areg in respect of which a 
certificated landlord can terminate the 
tenancy, the same is prescribed by sub- 
section (5) of Section 33-B. It will suffice 
if reference is made only to condition (b) 
prescribed in this sub-section:— 


“(b) the landlord shall be entitled to 
terminate a tenancy and take possession 
of the land leased but to the extent only 
of so much thereof as would result in both 
the landlord and tthe tenant holding there- 
after in the total an equal area for per- 
sonal cultivation—the area resumed or the 
area left with the tenant being a frag- 
ment, notwithstanding. and notwithstand- 
ing anything contained in Section 31 of 
the Bombay Prevention of Fragmenta- 
tion and Consolidation of Holdings Act, 
1947.” 


These provisions therefore show that there 
are different types of restrictions qua-ter- 
mination of tenancy and resumption of 
land by a certificated landlord. 


13. Chapter ITI-AA contains spe- 
cial provisions for termination of tenancy 
by landlords who are or have been serv- 
ing members of the armed forces and for 
purchase of their lands by tenants. This 
special category of landlords namely per- 
song serving in the armed forces, has 
been conferred a special right to termi- 
nate tenancy and the restriction of per- 
sonal cultivation is not imposed by the 
provisions contained in Chapter II-AA. 
Further the provisions of Chapter MI-AA 
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permit a member serving in the armed 
forces to terminate the tenancy in res- 
pect of the entire land held from him 
by a tenant. 


14. The provisions of ‘the tenancy 
Act to which we have referred by way 
of illustration indicate that the relevant 
tenancy law contemplates different cate- 
fories of landlords who may be entitled to 
terminate a tenancy and immoses different 
types of restrictions as regards the ex- 
tent of the area in respect of which such 
categories of landlords can terminate the 
tenancy and resume possession, 


15. On behalf of the petitioners it 
was further urged that apart from the 
above provisions of the tenancy Act there 
are several other sections under which a 
landlord is entitled to resume land held 
from him by a ‘tenant. Reference was 
made to the provisions of Sections 15, 32E, 
32P and 35A of the Tenancy Act. Section 
15 of the Tenancy Act deals with termina- 
tion of tenancy by surrender thereof. 
Sub-section (2) of that section inter alia 
provides “where a tenant surrenders his 
tenency. the landlord shall be entitled to 
retain the land so surrendered for the like 
purposes, and to the like extent. and in 
so far as the conditions are applicable sub- 
ject to the like conditions. as are provid- 
ed in Sections 31 and 31A for the termina- 
tion of tenancies”. This section does not 
talk of resumption but deals with a right 
of a landlord to retain possession of the 
surrendered land. Section 32E of the Ten- 
ancy Act provides that the balance of any 
land after the purchase by the tenant 
under Section 32 shall be disposed of 
in the manner laid down in Section 15 as 
if it were land surrendered by ‘the tenant. 
This also is not a case of resumption, but 
it is a case of a right to retain land which 
bas been treated on the same footing as 
land surrendered. Section 32P deals with 
power of tribunal ‘to resume and dispose 
of land not purchased by tenant. Actually 
this section does not ceal with right of a 
landlord to resume land but it confers 
power upon the tribunal or ‘the Govern- 
ment to resume land which is covered by 
the provisions of sub-section (1) thereof. 
Under Section 32P there is no case of 
resumption by a landlord as such but the 
resumption is by the tribunal or the 
State and the land is to be disposed of in 
the manner prescribed by ‘that section. 
Section 35A deals with determination of. 
excess land cases and sub-section (2) 
thereof provides that the excess land de- 
termined under sub-section {1) shall be 
at the disposal of the tribunal under Sec- 
tion 32P. Thus the provisions of Section 
32P are indirectly invoked so far as dis- 
posal is concerned and disposal is at the 
hands of the tribunal, Thus none of the 
sections to which our attention is invited 
deals with a landlord's right to terminate 
tenancy and to resume possession of land 
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leased by him to the tenant for personal 
cultivation. This group of sections, in 
our opinion, is of no assistance for deter- 
mining the extent of the right which a 
landlord has in respect of resumption of 
land held from him by a tenant, 


16. Thus on a plain reading of Sec- 
tion 19 of the Ceiling Act, it is quite clear 
that notwithstanding the presence of a 
non-obstante clauses the extent of the 
surplus land of which the landlord is en- 
titled to possession is limited to the extent 
to which he is entitled to resume land 
under the relevant tenancy law.* Such 
right will depend upon the category to 
which the landlord belongs and the other 
relevant circumstances of the case. Every 
landiord has not a uniform right so far 
as the extent of the area that can be re- 
sumed is concerned. 


17. Our attention is drawn ‘to se- 
veral decisions of this Court—some of them 
of Single Judge and some of them of 
Division Bench, We will only like to re- 
fer to one of these decisions of K. K. Desai 
and Deshpande JJ. delivered in Special 
Civil Appin No.: 1915 of 1968 on 3-3-1971 
(Bom), Deshpande J, who delivered the 
judgment of the Bench has inter alia 
observed in paragraphs 3 and 4 of his 
judgment that the words “notwithstand- 
ing anything contained” in Section 19 have 
to be read with the words “So much of 
the land as he is entitled to resume”. Ac- 
cording to him Section 19 provides that 
the landlord is entitled to resume only to 
such extent as he is entitled to do under 
the relevant tenancy law. In our view, 
this is a correct interpretation of Sec- 
tion 19 of the Ceiling Act and the land- 
lord is not entitled to restoration of pos- 
session of all the surplus lands held from 
him by a tenant in so far as the ‘total 
holding of such landlord after taking into 
account the land restored to him does not 
exceed the ceiling area as fixed under the 
Ceiling Act. The right of a landlord to 
resume land is subject to the limitations 
which are prescribed by the relevant pro- 
visions of the Tenancy Act which we 
have discussed above by way of illustra- 
tion including the limitation upto the 
ceiling area prescribed by the Tenancy Act 
as well as the other limitations imposed 
upon the extent of the area. Thus im our 
opinion, the question referred to us can 
be answered as under:— 


“Under the provisions of Section 19 
of the Ceiling Act a landlord is entitled 
to resume for personal cultivation only 
so much of the surplus land as he will 
be entitled to resume under the relevant 
tenancy law applicable 'to him with such 
restrictions as are applicable qua the ex- 
tent of the area that can be resumed”. 


18. Petitioner Sushilabai Chandor- 
kar in Special Civil Application No. 282 
of 1968 is a landlady owning 32 acres and 
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23 gunthas of land which were leased out 
by her to respondent No. 2 for sugarcane 
cultivation. Her case is covered by the 
provisions of Section 43A and in view of 
the Notification dated February 14, 1958 


as amended on October 8 1969 the res- - 


triction imposed by Section 31B is inter. 
alia attracted. She will not under the 
circumstances be entitled to more than 
the area awarded to her by the order of 
the District Deputy Collector and con- 
firmed by the Maharashtra Revenue Tri- 


bunal. The rule in this Special Civil Ap- 
plication is therefore discharged with 
costs. 


19. So far as the other Special 
Civil Applications are concerned, we refer 
them back to ‘the learned single Judge for 
disposal of them according to law having 
regard to the view taken by us on the 
question referred ‘to us. 

Order accordingly. 
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(At Nagpur) 
MASODKAR, J. 
Kesarabaji, Appellant v. Haribhau. 
Respondent. 
A. F. A. D. No. 467 of 1964, D/- 
11-7-1974.* 


(A) Hindu Adoptions and Mainten- 
ance Act (1956), Section 18 (2) (e) — 
Wife’s right to live separately — ‘“Habi- 
tually resides with a concubine elsewhere” 
= Interpretation of, 


A Hindu wife is entitled to live se- 
parately from her husband and claim 
maintenance if her husband habitually 
resides with a concubine elsewhere. 

(Para 20) 

Section 18 (2) (e) is in two parts and 
those are divided by disjunction “or”. Any 
one of the parts if satisfied, would answer 
the terms of clause f(e). Where the hus- 
band keeps a mistress in the same house 
in which his wife is living or where it is 
shown that he resides habitually with 
such concubine, the wife is enabled to 
have the relief. It is plain that the terms 
of clause (e) itself primiarily inhibit the 
course of conduct of the husband wherein 
he involves himself with another woman 
outside wedlock. The terms of that clause 
therefore should be so interpreted which 
would suppress the mischief and further 
the remedy, (Para 16) 


The terms “concubine”, “habitually” 
and “reside” must be interpreted by re- 
ferring to the words in the statute. Keep- 
ing all conceptual contemplationg and 


*(Against decision of G. K. Patankar 
Asst. Judge, at Akola in Civil Appeal 
Nios. 80 and 99 of 1962. 
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connotations of the words used by the 
Legislature together the latter part of 
clause (e) does not show any ambiguity 
but, appears to be clear. What is of re- 
levance and importance ig the adoption 
of a way of life by the husband, The em- 
phasis of entire clause (e) is on the prac- 
tice of keeping a woman by a married 
man and that should be kept in view 
while considering all the relevant terms. 
If, ‘therefore, upon evidence it is shown 
that a husband has kept a mistress. though 
at a different place, it should be suffi- 
cient to answer the latter part of clause 
(e). The whole phrase “habitually resides 
with a concubine elsewhere” îs indicative 
of a customary behaviour of a married 
man, though he might not have changed 
his ordinary place of residence. His course 
of conduct spread over a period. his men- 
tal attitude in visiting the place of con- 
qubine, his assertions, is involvement 
with such other woman, should all enter 
the ken of consideration to find out whe- 
ther he habitually resides with such a 
keep or not. By the term “habitually 
resides”. the emphasis is on the “habit” 
and not on “residence”, If he brings the 
mistress in his house where his wife is 
living. the first part in full force applies 
but where he does not bring such a mis- 
tress and keeps her outside. ‘the second 
part should always apply. 
(Paras 17, 18 and 19) 
V. M. Kulkarni. for Appellant; M. W. 
Samudra and P. N. Khode, for Respon- 
dent, 


JUDGMENT:— Kesarbai. the present- 
appellant, a Hindu wife in her forties, 
seeks to enforce her right of separate re- 
sidence and maintenance against her hus- 
band, respondent Haribhau. 


2. By the impugned judgment the 
Assistant Judge. Akola, reversed a decree 
in her favour and dismissed her applica- 
tion finding ‘that she had not proved the 
grounds. 


3. Kesarbai had filed the applica- 
tion mainly seeking relief on the plea that 
Haribhau had deserted her and further 
that he had kept a concubine by name 
Sulochana the trial Court on both these 
matters found in her favour inter alia 
holding that from February 1958. Hari- 
bhau had deserted Kesarbai: that he had 
kept a concubine by name Sulochana at 
Khambora where he has another residen- 
tial house and that Kesarbai was entitled 
to Rs. 50/- per month as past and future 
maintenance. He also directed a charge 
against the immoveable property being 
Survey Nos. 1/1-A, 1/5, 6/1 and 15/1 shown 
in Schedule B and a bungalow near lady 
Harding Hospital, Akola. The appellate 
Court found that the evidence in the 
matter of desertion, as was spoken to by 
Kesarbai and her witnesses. was not con- 
vincing and he further found that Hari- 
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bhau had admittedly kept a concubine but 
that was not in the same house where 
Kesarbaji stayed with him at Khambora. 
Hie thus thought that the grounds men- 
tioned by Section 18 (2) of the Hindu Ad- 
option and Maintenance Act, 1956 were 
not made out, He did not consider the 
latter part cf clause (e) of Section 18 (2) 
of the Act on a view that Kesarbai had 
con-ended that Sulochana. the concubine, 
was kept in the residential house but 
that has not been established. In other 
words, though, in fact, it was admitted 
by the husband Haribhau that he had 
kept the concubine. only because it was 
not shown that she was kept in the re- 
sidential house where wife was living, 
the appellate Court negatived the claim 
of Kesarbai. On the question of quantum 
of maintenance, he gave a finding that 
Rs. 75/- for past and future maintenance 
would meet the ends of justice. Having 
found on the main issues against the wife 
he allowed the appeal of the husband. 


4. It is not necessary in this ap- 
peal to consider the grounds of desertion, 
for it is obvious and is not in dispute that 
Haribhau has at least been keeping Sulo- 

as his exclusive mistress since about 
1958 He had merely added that only 
after Kesarbai left, he had kept Sulochana. 
For the purpose of the present appeal, it 
is not disputed that keeping of Sulochana 
as a mistress by Haribhau was continuous 
since 1958 and is continued during the 
trial and even till date. The only sub- 
mission which will be noticed later on in 
some details, that is canvassed by Mr. 
Samudra the learned counsel appearing 
for the respondent. is that to satisfy the 
provisions of Section 18 (2) (e). it must 
be shown, firstly. ‘that husband keeps 
concubine in the same house in which 
wife is living or it must otherwise be 
shown that husband had shifted his ordi- 
nary residence and is residing with e keep 
at any other residential house. He sub- 
mits that mere keeping of a mistress 
without change of residence is not suffi- 
cient to enable a Hindu wife to claim 
maintenance under section 18 (2) fe) of - 
the Act. 

5. On the other hand, the learned 
counsel appearing for ‘the appellant Mr. 
Kulkarni submitted with great force that 
suck a construction of the provisions of 
section 18 (2) (e) on the admitted facts 
would defeat the very statutory contem- 
plation, His approach is that clause (e) 
of sub-section (2) is a prohibition against 
keeping a concubine and once it is establi- 
shed that the husband has formed a 
habit in that regard, ‘the requirements of 
Jaw are answered. He complained that 
the learned appellate Judge has erred 
in not granting the relief on the admitted 
positions in the litigation. 

6. Relevant provisions of S. 18 (1) 
and Section 18 (2) (e) of the Hindu Ado- 
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pltions and Maintenance Act, hereinafter 
called as the Act, read as under:- 


“18. (1) Subject to the provisions of 
this section, a Hindu wife, whether marri- 
ed before or after the commencement of 
this Act. shall be entitled to be maintain~ 
ed by her husband during her life time 
(2) A Hindu wife shall be entitled to live 
separately from her husband without for- 
feiting her claim to maintenance, : 

* 

(e) if he keeps a concubine in the 
same house in which his wife is living 
or habitually resides with a concubine 
elsewhere; 

¥ * + 


* 

(Emphasis added) 

7. it is clear that under the ab- 
ovesaid provisions of the Act, the rignt 
of a Hindu wife to maintenance js statu- 
torily recognized and is treated as an in- 
cidence of her status of marriage. Sub- 
section (1) of Section 18 declares her right. 
sub-section (2) gives the grounds on the 
proof of which she can work out the 
right to separate residence as well to 
claim maintenance. In sub-section (3), 
disqualifications that operate against a 
Hindu wife in the matter of her entitle- 
ment to maintenance have been stated, 
being unchastity and conversion. the 
scheme of these three sub-sections thus is 
a selfcontained one and having deciared 
the right clearly carves out the grounds 
on the basig of which that right has to 
be enforced. In the formation of the pro- 
visions of sub-section (2) of section 18 
laying down the grounds by various sub- 
clauses, the treatment is more or less ex- 
haustive. Upon the proof of those 
grounds it follows that a Hindu wife can 
claim separate residence and by that she 
does not forgo her claims to maintenance. 
Like any other basic factors, these 
grounds could be established by direct 
and circumstantial evidence. as well on 
the admitted facts, in each case. It is not 
necessary to plead the words of the 
ground when all the facts are known to 
the parties and they join consciously the 
issue thereupon. Even on the plea of 
husband in such a matter, ‘the Court 
would be entitled to consider the case of 
the wife so as to find out her right being 
enforced under the provisions of Section 
18 (2). Strict construction of pleadings in 
such matters does not appear to further 
the ends of justice. In fact. it appears 
that broad fair and somewhat tolerant 
approach is necessitated on the matters of 
pleas with regard to such claims, for any 
technicality in that regard may result in 
miscarriage of justice, Where the parties 
are not misled, nor defence is prejudiced 
in any mamner. and by the admitted posi- 
tions the grounds on which the trial was 
held are made out, there is no reason to 
withhold the relief from the complaining 
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party, The approach of the learned ap- 
pellate Judge to the pleadings, therefore, 
in holding that only there is a complaint 
under first part of clause (e) of sub-section 
(2) of Section 18 and no relief can be 
given on the admitted facts to the wiie 
cannot be upheld. This is more so because 
it appears that even on the say of the 
husband he was exclusively keeping Sulo- 
chana ag his mistress and the case was 
evithin -the mischief clearly contemplated 
section 18 (2) (e) of the Act. 

8. Having seen the relevant form 
of the provisionitis necessary to consider 
certain basic matters involved in marital 
relationship, Without that, the statutory 
provisions cannot properly be understood. 


9. The basic concept of Indu 
wedlock is that of a sacrament and 4 
union of two souls enjoined to cohabit to- 
gether and to live a meaningful life as 
one, By that union wife is obliged to live 
under the roof of the husband and be 
under his protection. However, certain 
exceptions were always recognized even 
under the age-old Shastric injunctions. 
Under the present statute, by section 18 
(2) (e) it is clear that these exceptional 
circumstances under which a Hindu wife 
may claim separate residence and main- 
tenance and thus fall apart from the 
aforesaid well-recognized precept of duty, 
have been codified and enumerated, 
little probing into these principles is 
necessary to understand the efficacy of 
the terms of sub-section (2) and particu- 
larly clause (e) thereof. ' 


10. The system of Hindu law. as 
came to be handed down to us. cannot be 
treated as merely a system of a religious 
or personal law. It has always been and 
has all the incidents of a purposeful and 
pragmatic law of social growth and deve- 
lopment. There were principles present 
to the mind of the earliest law-givers that 
appear to be now statutorily recognized 
even in the present legislation which are 
meant to uphold the basic social institu- 
tions including “the marriage” and “the 
family”. Under Hindu juridical ‘thoughts 
social relationship is treated transcenden- 
tal. In the institutional set-up. there is 
eminent effort to uphold the balance be- 
tween individual interest and social good. 
Several structural and organizational con- 
cepts of social life have been afforded 
recognition to achieve a well-balanced 
growth of the society itself. 


11. Marriage and its institution is 
treated for all purposes as a holy sacra- 
ment an? further has primordial import- 
ance in the contemplation of law. On the 
one hand it signifies the spiritual union 
of man and woman as husband and wife 
and on_the other it conceives of the basic 
principle of mutuality bringing two part- 
ners together with the forces of social 
milieu developing since the age old times 
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of civilization, several obligations, rights, 
corresponding duties and relative injunc- 
tions seem to evolve out so as to hold 
this tie together and further support and 
supplement its existence. Ethics and 
principles of morality have obviously their 
interplay in this generic field, That sub- 
serves all the social virtues of personal 
love. mutual respect and best of the 
co-operation. The aim and objective of this 
institution is to achieve by cohabitation of 
man and woman ‘the supreme values of 
Dharma (i. e. duty according to law and 
religion, Arth (economic effort and 
achievement), Kam (love and _  procrea- 
tion), and purusharth (i. e best amd 
noble actions and deeds). These are the 
material determinants of the concert of 
marriage, I have left out Moksha, i, e. the 
attainment of ultimate liberation of soul 
for that okviously is a spiritual aspiration 
of this transcendental relationship. At 
any rate, tthe institution of marriage 
enjoins and obliges both husband and 
wife to live together under the same 
roof and by common effort to achieve the 


good of both. Marriage thus means 
mutuality and respects reciprocity. 
12. From this concept flowers out 


the Family and Home. These institutions 
are based on the principle of procreation 
and protection. Common roof affords and 
‘nourishes the social feeling of together- 
ness and proves ‘the efficacy of marriage 
as ‘an institution. Husband is obliged to 
furnish the roof and further protection. 
Wife is enjoined to remain under that roof 
and nurse the growth of the family. 
Thus the relationai activity meaningfully 
results in chiselling out the social unit 
because of the bond of husband and wife, 
and law enjoins upon them the respective 
obligations and duty. loyalty. love, chasti- 
ty and care are all the part of the same 
bond. On the social plane that answers 
the character either of husband or wife. 
Negative injunctions are ingrained in 
this relationship. 


13. For the present considerations 
it is enough to observe that any of the 
partners causing rupture of this relation 
by developing amorous connections outside 
the wedlock is clearly made answerable 
to another. It should be obvious ‘that 
upon such unwanted and forbidden con- 
duct law lends its mercy by providing for 
necessarv need of restitutive justice to 2 
wife remaining chaste and willing to up- 
hold marriage. Law assures all protection 
and compels the fallen spouse to furnish 
her with a separate roof and all the need 
of her maintenance. 


14. In the instant provision, there- 
fore, there is clear enabling concern to 
afford a wife to live as such with respect 
and dignity. Legislature here has drawn 
upon the elemental experience in this 
regard and provisions under consideration 
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indicate all awareness about the same As 
noted earlier. not only the grounds permit 
the wife departure from her duty and ob- 
ligation to reside under the roof of hus- 
band. but clearly enable her to have an 
independent roof and live with dignity. 
that by itself should furnish a clear gui- 
deline to a husband to behave within the 
acknowledged limits of social, moral and 
ethical concepts necessary to uphold the 
life of the institution of marriage, Statu- 
tory provisions appear to indicate both 
decorum and discipline, There is a balance 
achieved in the rights, obligations and 
duties undertaken by husband and wife. 
There is further clear objective to make 
her free and economically sound so that 
she is not subjected to unnecessary op- 
pression and indignity. Providing economic 
relief against the husband through the 
intervention of the Court by itself re- 
cogmizes that after the coming into force 
of the Act, wife need not be treated as a 
mute object of suppression but she is 
entitled to a status followed by certain 
basie rights which can always be enforce- 
ed. It is similarly clear that legislature 
is conscicus of the fact that life of such 
ladies requires economic relief, obviously 
for it is hard fact that economic went 
a depress all glorious values of human 
ife, 

15. All this basic policy as well 
the background of social. economical and 
ethical compulsions inherent in the in- 
stitution of the marriage, should be kept 
in view while interpreting or construing 
or applying the provisions of the present 
enactment. Restitution and reliefs there- 
for are the noble pursuits of law and 
every effort must be made to make it 
available to the aggrieved party. 

16. Coming to the provision of 
clause (e) of sub-section (2) of Section 18, 
it is obvious that, that provision is in two 
parts and those are divided by disjunction 
“or”. Any one of the parts if satisfied 
would answer ‘the terms of clause (e). 
Where the husband keeps a mistress in the 
same house in which his wife ig living or 
where it ig shown that he resides habi- 
tually with such concubine, the wife is 
enabled to have the relief. It is plain 
that the terms of clause (e) itself prima- 
rily inhibit the course of conduct of the 
husband wherein he involves himself with 
another woman outside wedlock. the 
terms of that clause therefore should be 
So interpreted which would suppress the 
mischief and further the remedy. 


17. Applying the first and basic 
rule of interpretation, i. e. to understand 
the language used by the legislature in its 
literal sense so as to find out its inten- 
tion. one should approach to the words 
of clause (e) itself. “Concubine” is 
known to Hindu Law by the term “Ava- 
rudhha Stri”. That means a “Keep” or 
a “Mistress”, A woman outside the wed- 
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lack or marriage exclusively taken by a 
husband answers the etimology of ‘‘Ava- 
rudhha Stri”, In English language the 
word “concubine” connotes ‘a lesser 
wife”. She is not treated as a mere pro- 
stitute. but the term is indicative of a 
woman attached or in keeping of a man 
either on amorous or otherwise reason and 
who is not bound by the bond of marriage. 
Once a married man accepts or keeps suc 
"lesser wife” either as the part of his life 
or by way of habit, he is said to have 
kept a mistress. It follows that such a 
married man surely acts against the bond 
of the marriage and that transgression 
gives rise to certain logical and legal 
needs that are made available in favour of 
his wedded wife, Firstly, the initial ob- 
ligation undertaken by the wife to remain 
under his roof and under his protection 
comes clearly under eclipse by the very 
act of the spouse keeping “a lesser wife” 
and, secondly, of necessity. facts of life 
dictate to secure unto her all economic 
reliefs, Being bound by marriage. hus- 
band by his own act cannot absolve him- 
self from the obligation to provide for his 
wife. 


18. Another word which should 
be noted with care is “habitually”. That 
is an adverb drawn from ‘the noun “habit”. 
that connotes ordinary course of behavi- 
our, custom, aceustomedness and, there- 
fore. “habitually” would mean “as a usual 
practice”, The next term on which some 
ecntroversy centres is the word “reside”. 
It has several meanings and would take 
in the sense of “dwelling in a place” or 
“act of living” and would indicate. “that 
in which something permanently inheres 
or has its seat. 


19. Keeping all these conceptual 
contemplations and connotations of the 
words used by the Legislature together 
the latter part of clause (e) does not show 
any ambiguity but, on the other hand. ap- 
pears to be clear. What is of relevance 
and importance is the adoption of a way 
of life by the husband. As noticed ear- 
lier, the emphasis of entire clause (e} is 
on the practice of keeping a woman by a 
married man and that should be kept in 
view while considering all the relevant 
terms. If, therefore, upon evidence it is 
shown that a husband has kept a mist- 
ress. though at a different place. it should 
be sufficient to answer the latter part of 
clause (e). the whole phrase ‘habitually 
resides with a concubine elsewhere” js 
indicative of a customary behaviour of a 
married man, though he might not have 
changed his ordinary place’ of residence. 
His course of conduct spread over a 
period, his mental attitude in visiting the 
place of concubine, his assertions his in- 
volvement with such other woman. should 
all enter the ken of consideration to find 
out whether he habitually resides 
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with such a keep or not. By the term 
“habitually resides”, the emphasis is on! 
the “hapit” and not on ‘residence’ 
If he brings the mistress in his house 
where his wife is living, the first part in 
full force applies but where he does not 
bring such a mistress and keeps her out- 
side, the second part should always apply. 
20. By merely emphasising the 
grammar of the term “reside” ‘the efficacy 
of the entire provision would be whittled 
down. For answering the latter part, 
therefore, it appears to me that it is 
necessary to show that husband in fact 
had changed his permanent abode or 
ordinary place of residence; it would be 
enough if it is shown that there is a 
consistent course of conduct spread over 
a time indicating that the husband has 
kept a mistress exclusively to himsclf and 
visits her regularly. That would answer 
the habitual residence elsewhere of the 
husband. That residence need not be con- 
tinuous but surely would indicate the way 
of life or course of conduct. The latter 
part is so worded to take in those cases 
where husband by wav of practice soes 
out to the place of his mistress and re- 
sides there as a matter of course. It 
follows, therefore, that change of his 
permanent abode or change of his place 
of usual residence cannot be treated as 
germane to find out whether wife is en- 
titled to separate residence. 
matter of reasonable inference to be 
drawn from the conduct of the parties. 
If insistence is placed on the change of 
residence by the husband, the provision 
itself would be rendered ineffective. The 
husband may actually adopt a course of 
conduct to keep a mistress and yet avoid 
the liability to afford separate residence 
to the wife by visiting the place of re- 
sidence of the wife for a short while and 
continuing the home of family as it were 
a place of passing visits. permanent 
change of residence by husband, therefore, 
does not appear to be the necessary con- 
dition of the latter part, The matter has 
to be decided on ‘the basis of facts which 
indicate a habitual behaviour. Any other 
interpretation would tend to put a pre- 
mium on promiscuous course of conduct 
ot aparty bound by marriage to certain 
basic values. By an approazh that ardinary 
place of residence must be changed by 
the husband to enable the wife to claim 
relief, in several causes the remedy would 
be lost and we would reach a cul de sac. 
Such result surely is not conceived by the 
Legislature. Thus I am inclined to inter- 
pret the words of latter part of clause 
(e) to indicate the case of a husband who 
has as a matter of habit or course or 
way of life kept a concubine or a mis- 
tress at any other place excepting his 
place of ordinary residence. 
i 21. As stated earlier, in the pre- 
sent case. there is no dispute that Hari- 
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bhau has kept Sulochana as his exclusive 
mistress. That keeping started in 1958 and 
still is continuing. Haribhau’s evidence is 
unequivocal in that regard, He states 
that he has kept a concubine but she. is in 
a separate house and not in his residential 
house. Evidence of Kesarbai is to the 
effect that Haribhau kept a concubine in 
his residential house in the village when 
she was at Akola. that statement of hers 
has not been challenged by any cross- 
examination. As stated earlier in this 
Court too. the learned counsel does not 
dispute the fact of keeping Sulochana by 
Haribhau. but his submission is that she 
is not kept in the house where Kesarbal 
is residing. ; 

22. Thus there is clear evidence 
to hold that Haribhau has fallen out of 
the marriage-tie and hag taken to an ex- 
elusive keep by name Sulochana. That 
answers the second part of clause (e). In 
fact. Sulochana the mistress has been 
provided with a separate residence at 
another residential house in the village 
owned by Haribhau. 


23. Kesarbai thus for all purposes 
was entitled to separate residence and re- 
asonable amount of maintenance. There 
is no evidence to indicate nor there is 
any submission that Haribhau had at any 
point of time stopped living with Sulo- 
chana or Sulochana has left his keeping. 
That being the position, the view taken 
_ by the appellate Court cannot be affirm- 
ed and it has to be found that Kesarbai 
is entitled to succeed. 


24, Haribhau appeared ‘to be a 
man of about forty years of age when 
these proceedings were started, having 
two sons and having main source of in- 
come from the agriculture which is about 
40 acres, The first Court had assessed the 
maintenance at Rs. 50/- per month. The 
first appellate Court has raised that 
amount to Rs. 75/-. That finding is bas- 
ed on the appreciation of evidence of the 
defendant himself and upon the reason- 
able estimate of the status of the wife 
of such a person. The sum of Rs. 75/- 
per month fixed by the first appellate 
Court appears to be reasonable and pro- 
per, That finding has to be affirmed. 


25. Then comes the question of 
payment to be ordered on account of past 
and future maintenance and its arrange- 
ments. Though the litigation itself start- 
ed in the year 1960, 14 years have passed 
out till the stage of the decision of ‘this 
- second appeal and that is a relevant 
factor while considering the case in this 
regard, I am inclined. therefore. to take 
the view that for all the past malntenance 
which is recoverable from the defendant, 
there should be such arrangement which 
will not affect immediately his agricul- 
tural economy. The total amount at the 
rate of Rs. 75/- per month would 
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work out at Rs, 14775/- for 
period February 1958 upto June 1974. 
Mr. Kuikarni appearing for the appellant- 
Kesarbai states that she gives up her 
claim out of this amount to the tune of 
Rs. 3000/- and that leaves a balance re- 
coverable of Rs. 11775/-. & direct that the 
said balance be paid in twelve equal 
annual imstalments, first such instalment 
being payable by 5th of December 1974 
and the subsequent instalments payable 
by that date of each year. Any two de- 
faults would make entire amount exigi- 
ble, The amount of Rs. 75/4 per month 
of the future maintenance shall be paid 
by every 16th of each month, beginning 
with 16th of August 1974 for the month 
of July to be paid in August and sub- 
sequently in the same manner. The pro- 
perty in the hands of Haribhau as found 
by trial Court would carry charge of 
these amounts. 

26. The appeal thus succeeds and 
a decree shall be made in above terms. 
However, in the circumstances, J am not 
inclined to make an award of kosts in 
this appeal, 

27. Mr. Samudra learned counsel 
for respondent applies orally for leave to 
file Letters Patent Appeal. Leave re- 
fused. 

Appeal allowed. 
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Panjumal Hassomal Advani. Peti- 
tioner v. Harpal Singh Abnashi Singh 
Sawhney and others. Opponents. 

Special Civil Appln No 2717 of 1979 
D/- 25-3-1974. 

(A) Constitution of India, Article 141 
— “Law declared by Supreme Court” — 
Obiter dicta — Even the obiter of the 
Supreme Court is entitled to the highest 
respect. (Precedents — Obiter dicta). 

(Para 10) 

(B) Precedents — High Court deci- 
sions — Co-ordinate Benches — Later 
Division Bench is bound by earlier deci- 
sion of the Division of same Hizh Court. 

it is well settled that normally one 
Division Bench of a High Court cannot 
take a view contrary to the decision given 
by another Bench of that Court. AIR 1972 
Sc 51. Fell. (Para 11) 

It is equally well settled that an in- 
terpretation (and equally a misinterpreta- 
tion) of a binding decision of the Supreme 
Court will itself be binding subsequently 
on co-ordinate courts and must be got 
corrected by a higher Court, and no co- 
ordinate court on that ground may refuse 
to follow an earlier decision, opining that 
in its view the said earlier decision had 
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wrongly understood or improperly applied 
a decision of a higher Court. (Para 11) 


(C) Precedents =- Application of 
precedents — Extent of authority — £ 
decision is only an authority for what it 
actually decides, 

A decision is only an authority for 
what it actually decides. What is of the 
essence in a decision is its ratio and not 
every observation found therein nor what 
logically follows from the various obser- 
vations made in it. AIR 1968 SC 647, 
Foll, (Para 14) 

It would be impermissible. ‘therefore, 
to utilise the observations in the later 
Division Bench judgment for the purpose 
of applying them to a different set of 
facts and thereby coming to the conclu- 
sion that they were at variance with ‘the 
conclusions of the earlier Division Bench 
case. (Para 14) 


(D) Maharashtra Co-operative Societies 
Act (24 of 1961), S. 91 — Dispute touch- 
ing the business of society -— Dispute 
between the licensor-member of co-opera- 
tive housing society and licensee, occu- 
pant — Whether a dispute within Sec- 
tion 91 — Society when to be added as 
co-disputant at trial or appellate stage. 
(Civil P. C. (1908), O. 1 R. 10). 

Where at or before the time of grant- 
ing leave and licence in respect of a flat 
owned by a member of the -Co-operative 
housing society. the society was not In 
the picture at all and it wag not a co-dis- 
putant along with the licensor but was 
made opponent in the petition. filed be- 
fore the Registrar. in which the licensor 
sought recovery of vacant possession of 
the flat: 

Held that the dispute between the 
licensor and the licensee was not one fall- 
ing within the purview of Section 91. 
(Case law discussed). (Para 15) 

A dispute could not be brought with- 
in the purview of Section 91 merelv by 
the idle formality of having the co-opera- 
tive housing society as a co-disputant by 
the process of adding it as a party or 
transposition. (Para 16) 


Tf ‘the transaction had been one ar- 
rived at between the licensor-member and 
licensee-oeccupant with the previous ap- 
proval of the co-operative housing society 
and if the co-operative housing society 
fs effectively interested in ensuring that 
possession of the premises is recovered 
back from the licensee-occupant, then an 
order for adding tthe said co-operative 
housing society as a co-disputant or for 
transposing it from an opponent to a co- 
disputant at the trial or appellate stage 
would be in order. (Para 16) 
Cases Referred: Chronological Paras 
ATR 1974 Bom 87 = 75 Bom LR 649 13 
(1973) LPA No. 80 of 1972 D/- 31-10-1973 

= §1974) 76 Bom LR 375 13. 14 


P. H, Advani v, Harpal 


Singh (Desai J) Pr. 1] Bom. 128 | 


(1973) Civil Appln No. 1699 of 1969 D/- 
26-4-1973 = 76 Bom LR 713 3,4,6, 
9 10. 11. 12. 14, 15. 16. 17 

AIR 1972 SC 51 = (1972) 1 SCR 346 11 
AIR 1972 SC 1893 = (1973) 1 SCR p 6 


AIR 1972 SC 2161 = (1973) 2 SCC 301 4 
(1971) 73 Bom LR 777 = 1978 Maha LJ 
292 6, 7. il 
(1971) Civil Appin Nos. 1446 with 1657 of 
1971 D/- 16-12-1971 (Bom) 9. 12 
ATR 1969 SC 1320 = (1969) 1 sora) Fe 


< 10. 
(1969) SCA No 936 of 1969 D/- 8-9-1969 


(Bom) 6 
AIR 1968 SC 647 = (1968) 2 SCR 154 14 
oe 67 Bom LR 306 = 1965 ie 


AIR 1962 Bom 154 = 63 Bom LR 1001 


(FB) 

AIR, 1962 Bom 162 = 63 Bom LR 985 
(FB) 4 

AIR 1952 Bom 445 = 54 Bom LR 517 4 

(1944) 1 KB 718 = 98 LJ 681 {1 


A. G. Kripalani with L. A. Kriplani, 
o Petitioner; P, L, Nain, for Opponent 
o0, 1 


DESAI, J. :— The petitioner in ‘this 
special civil application under Articles 226 
and 227 of the Constitution of India was 
the Ist opponent in Arbitration Case No. 
ABN/V.83 of 1970. which was a dispute 
under Section 91 of the Maharashtra Co- 
operative: Societies Act, 1961, before the 
District Deputy Registrar of Co-operative 
Societies, Bombay. In the said dispute 
raised by the lst respondent to this spe- 
cial civil application (hereinafter referred 
to as the licensor), the petitioner (herein- 
after referred to as the licensee) had con- 
tended that the dispute between him and 
the licensor did not touch the business of 
the Jhulelal Co-operative Housing Socie- 
ty Ltd.. who is the 2nd respondent to 
this special civil application. that he was 
a tenant of 'the licensor, and that the 
court of Small Causes at Bombay alone 
had the jurisdiction to entertain the dis- 
pute between him and the licensor, The 
preliminary point as to whether the dis- 
pute fell within the requirements of Sec- 
tion 91 of the Maharashtra Co-operative 
Societies Act 1961 (hereinafter referred 
to as the Co-operative Societies Act). was 
decided by the Officer on Special Duty, 
who is the Srd respondent before us. by 
his order dated 7th September 1970. hold- 
ing that the dispute was one which fell 
within Section 91 of the Co-operative 
Societies Act. and accordingly he fixed the 
further hearing of the matter before him- 
self, Being aggrieved by the said deci- 
sion of the 3rd respondent, the licensee 
has preferred this special civil applica- 
tion. in which rule was issued and in- 
terim stay of further proceedings granted 
on 16th December 1970. In order to ap- 
preciate the rival contentions, certain 
facts are required to be stated. 
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2. The 2nd respondent before us 
is a co-operative housing society register- 
ed under the Co-operative Societies Act. 
and the licensor is a member of the said 
co-operative housing society, having been 
allotted Flat No. 2 in a building on plot 
No. 500. 16th Road, Khar. Bombay 52. A 
leave and licence agreement was made in 
respect of the said flat between the licen- 
sor and the licensee: a copy of the said 
agreement is annexed as Exhibit ‘A’ to 
this special civil application. In the said 
agreement the licensor is described as the 
owner of Flat No. 2, and a licence is pur- 
portedly granted to the licensee in respect 
of the said flat initially for a period of 
eleven months, with an option to the 
licensee to renew the agreement for two 
further periods of eleven months each 
on the terms and conditions mentioned 
in the said agreement, of which one was 
to pay compensation of Rs, 350/- per 
month to the licensor, the compensation 
for each month being payable on the 7th 
day of the said month. Under 'the said 
agreement, the licensee was required to 
deposit with the licensor the sum of 
Rs, 1050/- which represents an amount 
equivalent to three months’ compensatiun 
under the said agreement. Again. the 
agreement recites that on the expiry of 
the initial period of eleven months or 
such further periods (under the powers 
given to the licensee for extension), the 
licensee has to hand over peaceful pos- 
session of the premises in good and pro- 
per condition to the licensor. We are not 
concerned with the other terms of the 
said agreement, According to the licensor. 
on the expiry of the initial 
period of eleven months, which 
was on lst March 1969 the agree- 
ment was not renewed by the licensee. 
According to him. further. the licensee 
has also committed several breaches of 
the terms of the said agreement and also 
failed and neglected to pay as from Ist 
December 1968 the compensation due and 
payable by him to the licensor under the 
said agreement, Accordingly in June 
1970 a dispute was sought to be raised be- 
fore the District Deputy Registrar. Co- 
operative Societies. Bombay. in which the 
licensor sought recovery of vacant pos- 
session of 'the said flat ag also an order 
directing the licensee to pay to the licen- 
sor a sum of Rs. 6,300/- being the ar- 
rears of compensation and further com- 
pensation at the agreed rate of Rs. 350/- 
per month from ist June 1970 upto the 
time when vacant possession of the said 
flat was recovered by the licensor, The 
Co-operative Housing Society was made 
the 2nd opponent to the said petition. and 
in ‘the application (a copy whereof is an- 
nexed as part of Exhibit ‘B’ Collectively 
to this special civil application.} It was 
alleged that the proceedings where naces~ 
sitated by a letter of the said Jhulelal 
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Co-operative. Housing Society, dated 2nd 
March 1970. which called upon the licen- 
sor to have the said flat vacated imme- 
diately by his licensee and occupy the 
same himself failing which a ‘threat was 
given to cancel the membership and 
allotment of the licensor in respect of the 
Said flat. The licensee filed his statement 


‘of preliminary objections which have been 


indicated earlier in this judgment. and 
this statement of objections is also part of 
Exhibit B (Collectively) to this special 
civil aapplication. As stated earlier, the 
preli ry objection was decided in | 
favour of the licensor by the Officer on 
Special Duty who is the 3rd respondent 
before us. 


_3. Mr. Kripalani on behalf of the 
petitioner to this special civil application 
has submitted that the matter is conclud- 
ed in favour of the petitioner by an un- 
reported decision of a Division Bench of 
this Court given in Kalavati Ramchand 
Malani v, Shankarrao (Special Civil 
Appin. No. 1699 of 1969, decided by Desh- 
pande & Dudhia, JJ. on 26-4-1973 (Born)). 
According to Mr. Kripalani the Division 
Bench in Kalawati’s Case Pos- 
tulated three requirements for holding a 
similar dispute as one falling within the 
ambit of Section 91 of the Co-operative 
Societies Act; and. according to him, in 
the case before us, none of those three 
requirements was satisfied. Accordingly 
ft was submitted that the impugned order 
of the 8rd respondent was liable to be 
quashed and set aside and it ought to 
be held that the dispute between the 
licensor and the. licensee as sought to be 
raised in the statement of dispute was not 
one within the purview of S, 91 of the Co- 
operative Societies Act. It becomes neces- 
sary, therefore, to see what the said Divi- 
sion Bench decision has decided. 


4. In Kalawati’s Case C. A. No. 1699 
of 1969 D/- 26-4-1973 (Bom) the Division 
Bench was also dealing with a dispute 
between a licensor and a licensee pertain- 
ing to'the premises held by the licensor as 
amember-tenant ofa’ co-partnership type 
of housing society. One Miss Gool Chugani 
was the original purchaser of the disputed 
premises, being Flat No. 26 on the 5th 
floor of a building of the co-operative 
housing society and held it as a member 
thereof. She conferred a leave and licence 
to a concern and its proprietor in 1964. 
In January 1966 the ‘owner’ transferred 
her membership and right, title and in- 
terest in the said society and the flat in 
dispute to the disputant who was the 
petitioner before the said Division Bench. 
After revoking the leave and licence the 
disputant raised a dispute by an applica- 
tion dated ist September 1967 before the 
District Deputy Registrar. Co-operative 
Societies. Bombay. claiming possession. of 
the said flat and arrears of compensation 
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from the two original licensees who were 


_defendants 1 and 2 to the said application. 


The said society was also impleaded as 
the 3rd defendant in the said application. 
Before the Officer on Special Duty a 
preliminary point regarding the existence 
of a dispute under Section 91 of the Co- 
operative Societies Act was raised by the 
occupants, The Officer on Special Duty 
upheld the claim of the disputants by his 
order dated 14th February 1968, Revision 
by the occupants to the Registrar. Co- 
operative Societies was rejected, but the 
further revision to the State Government 
was allowed and the occupants’ plea was 
aceepted by an order dated 5th July 1969. 
It was ‘the legality of that order which 
was challenged before the Division Bench 
consisting of Deshpande & Dudhia, J J . We 
have been taken through the said judg- 
ment. and it appears to us that all rele- 
vant judgments, both reported and un- 
reported, of this Court and of the Sup- 
reme Court es had been delivered upto 
the date of the said decisfon have been 
noted and considered by the said Divi- 
sion Bench. ‘The Division Bench cenm- 
mentes its discussion of the legal position 
with a reference to I. R. Hingorani v. 
Pravinchandra Kantilal Shah. (1965) 67 
Bom LR 306. which was a decision given 
by the Bombay High Court. disposing of 
three cases by a common judgment. The 
aggrieved parties in two of these three 
matters went higher and the decision of 
the Division Bench of this Court in one 
of the two cases was reversed by the 
Supreme Court in I. R. Hingorani v. P. 
K. Shah. AIR 1972 SC 2161. but its deci- 
sion in the third case. which was also 
taken higher, was confirmed in Deccan 
Merchants’ Co-operative Bank v. Dali- 
chand. AIR 1969 SC 1320. According ‘to 
the Division Bench. the judgment report- 
ed. in (1965) 67 Bom LR 306 must be 
deemed to be overruled and no more a 
good law on any point. The Division 
Bench. however. noticed that the cases 
decided by the High Court did not re- 
flect a unanimity as to what_ precisely 
was the ratio of the Deccan Merchants’ 
Bank's case. AIR 1969 SC 1320. It then 
went on to consider for itself the said 
ease and summarized the ratio in the 
following five propositions. 


(1) The word “business” (‘touching 
the business of the society” in section 91 
(1) does not mean affairs of the society 
The word has been used in a narrower 
sense, meaning thereby actual trading or 
commerce or other similar business acti- 
vities which the society is authorised by 
the Act and the rules made thereunder. 


(2) While the nature of the business 
can be ascertained from the object of the 
society, it is difficult to subscribe to the 
proposition that whatever the society does 
or is necessarily required to do for the 
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purpose of carrying out its objects can be 
the part of its business. p 

(3) The word ‘touching’ is very wide 
and would include any matter which re- 
lates or concerns the business of the 
society, but it is doubtful whether the 
word ‘affects’ is inclusive in the scope 
of the word ‘touching’, 

(4) Disputes between the landlord 
and tenant are outside the purview of 
Section 91 and the summary procedure 
provided under Section 91 of the 
Act only coverg disputes relating to 
the internal management of the society. 

(5) It is not enough that a dispute 
should touch the business of the society 
for attracting the provisions of Section 91 
of the Act. It is also necessary that the 
capacity of the members in the transac- 
tion giving rise to the dispute should 
also be as such a member.” 

According to the Division Bench, further: 


“Point (1) militates against the wide. 
interpretation of Section 91 enunciated in 
(1965) 67 Bom LR 306. Points (2) and (3) 
militate against the ratio of the Full 
Bench Judgment of this Court in Far- 
khundali’s case (1961)} 68 Bom LR 985 = 
(AIR 1962 Bom 162 (FB)). Point (4) af- 
firms the ratio of the judgment of this 
Court in 63 Bom LR 1001 = (AIR 1962 
Bom 154 (FB) (Dr. Manohar v. Konkan Co- 
operative Housing Society) to a certain 
extent. Point (5) affirms the ratio of the 
judgment of this Court in 54 Bom LR 
o17 = (AIR 1952 Bom 445) (Shayam Co- 
operative Housing Society Ltd. v. Rami- 
bai Bhagwansingh Advani).” 


5. The Division Bench then went 
on ‘to apply the principles to the facts 
before it and went on to bbserve that it 
was difficult to conceive of any dispute 
‘touching the businesg of a society without 
the society itself feeling aggrieved and 
choosing to raise such dispute and being 
a disputant in the same. Secondly, it was 
observed. it was difficult to see how a 
member entering into a leave and licence 
agreement in favour of a third person can 
by his own act ‘touch’ the business of 
the society in fits narrower sense unless 
the society objects and raises a dispute 
with regard thereto. It was conceded 
that such a dispute between a licensor and 
a licensee may ‘affect’ the business of the 
society, but it would still fall short of 
touching its business. it was further ob- 
served that it was difficult to conceive 
how a society can have any valid objac- 
tion as long as an occupant-licensee re- 
mains in possession of the premises. com~ 
plying with the conditions attached to the 
premises and with the requirements and 
demands of the society in the same 
manner in which a licensor-member could 
have complied, unless such licensing itself 
is specifically prohibited. According to 
the Division Bench, a society could not 
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come into the picture in any dispute which 
exclusively affects and concerns the 
member and his licensee. We may state 
that in all seven propositions have been 
deduced by the Division Bench, of which 
we have set out only the ones which ap- 
peared to be relevant for our purposes. 


6. Before the said Division Bench 
strong reliance was placed by the licensor- 
member on Satpalsingh Arora v. Santdas 
Prabhudas Malkani (1971) 73 Bom LR 777, 
which was again a decision of a Division 
Bench of this Court later in point of time 
than Hingorani’s case. (1965) 67 Bom LR 
306, That decision, according to the Divi- 
sion Bench, did support the contention of 
the licensor. The Division Bench in Sat- 
palsingh’s case (1971) 73 Bom LR 777, also 
considered the Supreme Court Judgement 
in Deccan Merchants’ Co-operative Bank’s 
case, AIR, 1969 SC 1320 and after consider- 
ing the business of a co-operative hous- 
ing society as is to be found in its bye- 
laws, the Division Bench (in Satpalsingh’s 
case (1971) 73 Bom LR 777) observed that 
the business of the society was of hous- 
ing and in particular of leasing or sub- 
leasing of its tenements, and that e dis- 
pute in which a plea was raised by the 
occupant that a tenancy had been created 
was one directly touching the business of 
the society. The Division Bench of Desh- 
pande & Dudhia, JJ. observes that the 
ratio of Satpalsingh’s case (1971) 73 Bom 
LR 777 (supra) appears to militate against 
the ratio of Deccan Merchant’s Co-opera- 
tive Bank’s case AIR 1969 SC 1320 (as 
formulated by the Division Bench in 
Kalavati’s case C. A. No, 1699 of 1969 D/- 
26-4-1973 (Bom) and also appears to be 
in conflict with an earlier unreported 
judgment of a Division Benkh of this 
Court consisting of Patel & Chitale JJ. 
(D/- 8-9-1969 in SCA No, 936 of 1969 
(Bom)). In this view of the matter ‘the 
Division Bench considered the necessity 
of referring the matter before it to a 
fuller Bench but ultimately came to the 
conclusion that Sa'tpalsingh’s case (1971) 73 
Bom LR 777 was no more good law in 
view of the later Supreme Court decision 
in the case of Messrs, Sabharwal Brothers 
ee eo Guna Amrit Thadani AIR 1972 

1893. 


7. It had been contended before 
the said Division Bench that the judg- 
ment of the Supreme Court in M/s. Sab- 
harwal Brothers’ case AIR 1972 Sc 1893 
was based on certain assumptions or its 
peculiar facts and could not affect ‘the 
ratio of Satpalsingh’s case. Attention of 
the Division Bench was also drawn fo 
para 9 of the report in (Sabharwal’s case 
(1971) 73 Bom LR 777) which. according to 
the Division Bench, sounded somewhat 
out of tune with 'the entire trend of the 
earlier portion of and discussion in judg- 
ment. But these lines were held by the 
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Division Bench „as not having the effect 
of eroding the ciear ratio of the judgment. 


8. There was one another aspect 
of the matter decided by the Division 
Bench of Deshpande & Dudhig JJ ... which 
may now be stated. According to the 
Division Bench, even assuming such a 
dispute between a licensor and e licensee 
‘touches the business of a Co-operative 
housing society, it would not fall within 
the purview of Section 91 of the Co-ope- 
rative Societies Act unless the disputant- 
licensor further succeeded in showing 
that while entering into the leave and 
licence agreement with a non-member, his 
capacity as a member was involved. 
Whilst considering this aspect of the 
matter the Division Bench observed as 
follows: 


“The true view seems to be to us 
that after getting possession of the flat the 
member is free to deal with the same 
subject, of course, to the limitations im- 
posed by the Act, rules and bye~laws of 
the society. If there are no restrictions 
on creating a licence in favour of any one, 
the membership of the member cannot 
even remotely come into the picture while 
granting licence, If granting leave and 
licence is prohibited by the society. such 
act all the more ceases to be the act in 
the capacity of a member as he obviously 
acts de hors his capacity. obligations and 
duties to the society. As occupant of the 
flat in the society, a member happens to 
deal in varieties of transactions with re- 
ference to the flat and acts in a variety of 
ways while enjoying the possession of the 
flat. It is impossible to hold thatin each 
of his acts, capacity of the member can 
come into the picture, in the same manner 
as capacity of the Government sem 
vants or officers of the statutory bodies 
cannot be said to come into picture in 
regard to the acts unrelated to their duties 
and obligations. The true test would be: 
Ig particular act required to be done by 
him as an obligation as member of the 
society? Where there is no such obliga= 
tion. the capacity of his being a member 
becomes absolutely irrelevant. Reliance by 
the learned advocates on the recitals in 
the agreement of leave and licence, 
undertaking to comply with the rules, re- 
sulations and bye-laws of the society and 
the recitals indicating that a member 
could come to occupy the said flat pur- 
suant to his membership of the society, 
to our mind, are absolutely irrelevant. 
Mr, Kothari’s contention that a member’s 
right to allow anybody to occupy the flat 
as a licensee springs from his right to 
possession of the flat. which in turn spr- 
ings from his membership of the society, 
is devoid of any merit........cce0s A 


9. Attention of the Division Bench 
was also drawn to an earlier unreported 
Division Bench judgment of Deshpande 
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& Vaidya. JJ. in Special Civil Application 
No. 1446 of 1971 with Civil Application 
No. 1657 of 1971 (decided on 16-12-1971 
(Bom). In that special civil application a 
dispute between the licensor and ‘the 
licensee was held to be one falling within 
the purview of Section of the Co-opera- 
tive Societies Act. That conclusion was 
held justified in Kalavati’s case. i 
No. 1699 of 1969 D/- 26-4-1973 (Bom). We 
will have occasion to refer to the said 
decision of Deshpande & Vaidya. JJ. (de~ 
livered by Vaidya, J.) since. in our view 
it is, on the basis of the facts mentioned 
therein, fully consistent and compatible 
with the later Division Bench Judgment 
in Kalavati’s case C. A. No, 1699 of 1969 
D/- 26-4-1973 (Bom). 


10. Mr. Nain on behalf of the ist 
respondent submitted that the Division 
Bench consisting of Deshpande & Dudhia 
JJ. in their judgment given in Kalavati’s 
case C. A. No. 1699 of 1969 D/- 26-4-1973 
(Bom) has in the first instance, wrongly ap- 
proached the Supreme Court decision in 
Deccan Merchants’ Co-operative Bank's 
case, AIR 1969 SC 1320. It was submitted 
that mere observations of the Supreme 
Court have been characterised and elevat- 
ed as ratio decidendi, In the first place, 
the observation in Deccan Merchants’ Co- 
operative Bank’s case. AIR 1969 SC 1320 
which have been cited by the Division 
Bench, cannot be considered to be casual 
observations in any way, and it is well 
settled that even the obiter of the Sup- 
reme Court is entitled to the highest res- 
pect. However, we must not be taken to 
hold that in our view what the Division 
Bench in Kalavati’s case C. A. No. 1699 
of 1969, D/- 26-4-1973 (Bom) characteris- 
ed as the ratio (of the Supreme Court de- 
cision) is not the real ratio but merely the 
obiter of the Supreme Court. Similarly 
it was contended that the Division Bench 
in Kalavati’s case C. A. No, 1699 of 1969 
D/- 26-4-1973 (Bom) was totally in error 
in understanding the Supreme Court de- 
cision in Sabharwal’s case AIR 1972 SC 
1893 and holding on the authority of 
Sabharwala’s case AIR 1972 SC 1893 that 
Satpalsingh Arora’s case (1971) 73 Bom 
LR 777 was no longer good law. Our 
attention was drawn to the very passages 
in the judgment of Sabharwal’s case AIR 
1972 SC 1893 to which attention of the 
Division Bench in Kalavati’s case C. A. 
No. 1699 of 1969 D/- 26-4-1973 (Bom) was 
drawn. Mr. Nain’s submission was that 
if he was able to persuade us that the 
approach or the conclusions of the Divi- 
sion Bench in Kalavati’s case C. A. No. 1699 
of 1969 D/- 26-4-1973 (Bom) were im- 
proper, illogical or erroneous its conchi- 
sion regarding Satpalsingh Arora’s case 
(1971) 73 Bom LR 777 was also suspect, 
and he invited us. if we agreed with, his 


‘line of reasoning. to refer this matter to a 


Full Bench in view of the conflict (as 


P. H. Advani v. Harpal Singh (Desai J.) 
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he claimed) between various judgments of 
Division Benches of this Court. 


11. Now, it is well settled that 
normally one Division Bench of a High 
Court cannot take a view contrary to the 
decision given by another Bench of that 
Court. In Sri Venkateshwara Rice, Ginn- 
ing and Groundnut Oil Mill Contractor 
Co, etc. v. The State of Andhra Pradesh 
AIR, 1972 SC 51. it has been observed that 
the later Bench before whom a question 
arises is bound by the eariler decision. 
Mr. Kripalani on behalf of the petitioner 
also drew our attention in this connection j 
to Young v. Bristol Aeroplane Company 
Limited (1944) 1 KB 718. where the fol- 
lowing propositions have been set out in 
the head note: 

“The Court of Appeal is ‘bound to 
follow its own decisions and those of 
courts of co-ordinate jurisdiction, and 
the ‘full court is in the same position 
in this respect ag a division of the Court 
consisting of three members, The only 
exceptions to this rule are:— 

(1) The Court is entitled and bound 
to decide which of two conflicting decim 
sions of its own it will follow: 


a) the court is bound to refuse to 
follow a decision of its own which, though 
not expressly overruled, cannot. in its 
opinion, stand with a decision of the 
House of Lords: 


(3) the Court is not bound 
to follow a decision of its own if it 
is satisfied that the decision was given 
per incuriam, e. g, where a statute or a 
rule having statutory effect which would 
have affected the decision was not 
ero to the attention of the earlier 
court.” 


N ow, in the matter before us it is mot 
possible to say that the decision of the 
Division’ Bench in Kalavati's case C. A. 
No. 1699 of 1969 D/- 26-4-1973 (Bom) 
can be considered as given per f iam. 
This was very fairly conceded by Mr. 
Nain, A decision cannot.be treated as 
given per incuriam merely because the 
Court had not the benefit of a full and 
exhaustive argument, and as a general 
rule the only cases in which decisions 
should be held to be given as per incuriam 
are those given in ignorance of some 
inconsistent statutory provision or bind~ 
ing authorities. In the matter before us 
it cannot be said that the Division 
Bench in Kalavatti’s case C. A. No. 1699 of 
1969 D/- 26-4-1973 (Bom) has given its 
decision either in ignorance of the provi- 
sions of any statute or binding authorities 
i. e, the judgment of the Supreme Court. 
It was, however, contended that the Divi~ 
sion Bench in Kalavati’s tcase C. A. No. 
1699 of 1969 D/- 26-4-1973 (Bom) 
had wrongly understood Sabharwal’s case 
AIR 1972 SC 1893 and thereby errone~ 
ously came to ‘the conclusion that the de- 
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cision in Satpalsingh Arora’s case, (1971) 
73 Bom LR 777 which was binding. being 
a decision of a Division Bench of the 
Bombay Hish Court, was no longer good 
Jaw. But then, it is equally well settled 
that an interpretation (and equally a mis- 
interpretation) of a binding decision of the 
Supreme: Court will itself be binding sub- 
sequently on co-ordinate courts and must 
be got corrected by a higher Court, and 
no co-ordinate Court on that ground may 
refuse to follow an earlier decision, opin- 
ing that in its view the said earlier deci- 
Sion had wrongly understood or impro- 
perly applied a decision of a higher Court. 
The proposition of law as to be found 
in Halsbury’s Laws of England. (third edi- 
tion}. volume 22, at page 800 reads as 
follows: “Even if a decision of the Court 
of Appeal has misinterpreted a previous 
decision of the House of Lords, the Court 
of Appeal must follow its previous deci- 
sion and leave the House of Lords to 
rectify the mistake.”, Following this, In 
salutary 


our opinion the same 
. principle must be adopted and 
applied here, Both as to the 


true ratio of Deccan Merchants’ Co-opera-~ 
iive Bank’s case AIR 1969 SC 1320 and 
the effect of Sabharwal’s case. AIR 1972 
SC 1893. we must follow and apply what 
has been laid down by a co-ordinate Court 
viz. the Division Bench which decided 
Kalavati's case. C. A. No, 1699 of 1969 
D/~ 26-4-1973 (Bom) and any aggrieved 
party must be referred to the Supreme 
Court for the correction of errors (or 
what it contends are the errors} in the 
earlier decision. 


12. As stated earlier, a reference 
must now be made to the decision of 
Deshpande & Vaidya. JJ. in Spl, Civil 
Appin. No. 1446 of 1971 D/- 16-12-1971 
(Bom). That was also a dispute between 
a licensor and a licensee. Going through 
the judgment it is found that before the 
agreement of leave and licence was ex- 
ecuted, the licensor and the licensee had 
jointly applied to the co-operative hous- 
ing society to admit the proposed licensee 
as a nominal member of the said society, 
and in that application the licensee had 
stated, inter alia, that on the termination 
of the agreement of leave and licence he 
would peacefully leave. the said flat: he 
had also agreed and undertaken to vacate 
the said flat in favour of the licensor or 
the managing committee of the society. as 
directed by the society, in ‘the 
case of thie licensor receiving any notice 
from the saciety for amy breach of ‘the 
terms and bye-laws of the society. It 
also appears that certain shares were ap- 
plied for to be issued in the joint names 
of the licensor and the licensee by the 
society, Thereafter the period of licence, 
as extended from time to time expired 
and as on the expiry of such period the 
licensee failed to vacate the premises. the 
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licensor served a notice on the licensee. 
The co-operative housing society also 
objectėd to the occupation of the flat by 
the licensee beyond the period of the 
license. Finally, a perúsal of the facts 
as stated In the said judgment indicates 
that both the licensor and the co-opera- 
tive housing society had preferred a claim 
befcre the District Deputy Registrar, 
praying that the dispute should be ad- 
mitted and referred under Sections 91 to 
96 of the Co-operative Societies Act and 
that the licensee should be ordered to 
hand over vacant and peaceful possession 
of the flat and pay arrearg of compensa- 
tion and mesne profits. It fs in these spe- 
cial circumstances that the Division Bench 
in Kalavati’s case C. A. No. 1699 of 1969 
D/- 26-4-1973 (Bom) observed that ‘the 
conclusion of the earlier Division Bench 
(of Deshpande & Vaidya, JJ.) that this 
was a dispute within the purview of Sec- 
tion 91 of the Co-operative Societies Act 
was fully justified, In the earlier case, 
initially at the stage of granting leave and 
licence specific approval of the co~ 
operative housing society had been 


sought, and in the entire transaction and - 


even in the ultimate filing of the dispute 
the co-operative housing society appears 
to have been effectively interested. The 
facts as set out in the earlier judgment 
clearly fall within the categories indicat- 
ed in Kalavati’s case C. A. No. 1699 of 
1969 D/- 26-4-1973 (Bom) and satisfy all 
the tests laid down by the later Bench 
which are required to be satisfied before 
it could be properly said that a dispute 
arises which is one within the meaning of 
aun 91 of the Co-operative Societies 
ct, 


13. There is. however, a still later 
judgment of a Division Bench of this 
Court. to which reference may now be 
made, that is in Letters Patent Appeal 
No. 80 of 1972 (decided by Bhole & 
Mukhi, JJ, on 31-10-1973 reported in 76 
Bom LR 375). That Letters Patent ap- 
peal was from a decision of Vaidya, J. 
(which is reported in 75 Bom LR 649 = 
(AIR 1974 Bom 87}. and the said Division 
Bench expressed agreement with the view 
of Vaidya, J. as well as a similar view 
expressed by Vimadialal J. in a matter aris- 
ing on the Original Side (in Suit No. 567 
of 1963). Now, in Letters Patent Ap- 
peal No: 80 of 1972 D/- 31-10-1973 (Bomy 
the Division Bench was considering the 
validity of a warrant of attachment of 
Flat No. 9 in a building belonging ‘to 
Paresh Co-operative Housing Society 
Ltd. pursuant fo this attachment. a 
sale ultimately took place and the fiat 
was sold to one Bhupendra Shah in the 
amount of Rs. 24,000/~. Before the sale 


was confirmed, however. the judgment~ 
debtor took out proceedings for setting 
aside the warrant of attachment and pro~ 
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clamation of the sale on the ground that 
the flat being a flat in a co-operative 
housing society was not liable to be at- 
tached and sold. Vaidya. J. sitting singly, 
and the Division- Bench considered the 
scheme of the Co-operative Societies Act 
and the ruies and bye-laws applicable to 
co-operative housing societies thereunder, 
and came tothe conclusion thatthe order 
ofattachment andthe subsequent auction 
sale were clearly illegal and could never 
be sustained, 


14. Now, is it possible to read the 
observations in the judgment of the Divi- 
sion Bench in Letters Patent Appeal N 0. 
80 of 1972 L/- 31-10-1970 (Bom) as being 
in conflict with the earlier decision of 
the Division Bench in Kalavati’s case C. 
A. No. 1699 of 1969 D/- 26-4-1973 (Bom) 
In the first place. it has to be realised that 
the Division Bench in the Letters Patent 
appeal was dealing with a matter totally 
different from that being considered by 
the Division Bench in Kalavati’s case. 
The Division Bench in Kalavali’s case was 
laying down, on a consideration of the 
applicable authorities of this Court and of 
the Supreme Court. the tests and the re- 
quirements which had to be met before 
it could be said that the dispute regarding 
the flat could be said to fali within the 


purview of Section 91 of the Co-operative 


Societies Act. In the later case the Divi- 
sion Bench was considering a totally diff- 
erent question viz. whether a flat in a 
building belonging to a co-operative 
housing society and in the occupation of 
a member thereof was liable 10 be attach- 
ed and sold in pursuance of a money de- 
cree. It is true that the sche:ne of co- 
operative housing societies and the basis 
of occupation of the flats by members of 
such co-operative housing societies have 
been fully discussed in the later judgment 
but those observations must be considered 
in their context and cannot be applied to 
a totally ditierent context by the prin- 
ciple of logical extension. In State of 
Orissa v. Sudhansu Sekhar Misra AIR 
1968 SC 647, it has been observed that a 
decision is only an authority for what it 
actually decides. What is of the essence 
in’ aq decision is its ratio and not every 
observation found therein aor what logi- 
cally follows from the varioug observa- 
tions made in it. It would þe impermis- 
sible. therefore, in our opinion to utilise 
the observations in ‘the later Division 
Bench judgment (in the Letters Patent 
Appeal No. 80 of 1972 D,- 31-10-1973 
(Bom)) for the purpose of applying them 
to q different set of facts and thereby 
coming to the conclusion ther they were 
at variance with the conclusjons of the 
Division Bench in Kalavati’s case C. A. 
No. 1699 of 1969 D/- 264-1973 (Bom). We 
have adveried to the later case at some 
length, because in a companion matter, 
which is to be heard by us immediately 


P. H. Advani v. Harpal Singh (Advani J.) 


{Prs, 13-16] Bom. 127 


after the present matter. biit we find 
that the Maharashtra State Co-operative 
Tribunal has purported io follow the 
later decision of the Division Bench in 
Letters Patent Appeal No. 80 of 1972 D/- 
31-10-1973 (Bom) in preference to the 
direct authority of the Division Bench in 
Kalavati’s case C. A. No, 1699 of 1969 D/- 
26-4-1973 (Bom), That appears to us to 
be an improper and impermissible ap- 
proach, Again it must be observed that 
the said Tribunal was. inasmuch as we 
are, bound by the decision of the Division 
Bench in Kalavati’s case C. A, No. 1699 
of 1969 D/- 26-4-1973 (Bom) and it 
would not be proper on its part to ques- 
tion the conclusions of the said Division 
Bench orto find fault with its approach, 
reasoning or reading of any Supreme Court 
decision. and on that is refuse to 
follow the same. 


15. In the matter before us. it is 
the admiited position that.at or before re 
time of granting leave and licence ‘the 
Co-operative housing society was mot in 
the picture at all. Similarly (although 
the letter dated 2nd March 1970 must 
not be lost sight of) the said society is not 
a co-disputant along with the licensor. 
On both the counts, ‘therefore. the matter 
Is one directly covered by the decision of 
the Division Bench in Kalavati’s case C. 
A. No. 1699 of 1969 D/- 26-4-1973 (Bom) 
and following the said decision it will 
have to be held that the dispute which 
was sought to be raised by the disputant 
in Arbitration Case No. ABN/ V.83 of 
1970 was not one falling within the pur- 
view of Section 91 of the Co-operative 
Societies Act. In this view of the matter, 
the decision of the 3rd respondent reject- 
ing the preliminary objection of the peti- 
tioner~licensee is liable to be quashed and 
set aside, 


16. Before concluding this judg- 
ment we would like to express our opin- 
ion as to whether it would be proper at 
the trial or appellate stage to permit either 
the co-operative housing society to be add- 
ed asaco-disputant or for the same to be 
transposed from an opponent to a co 
disputant. In our view either of the 
courses is permissible only if all other 
tests and requirements postulated by 
Kalavati’s case C. A. No, 1699 of 1969 
D/-. 26-4-1973 (Bom) are otherwise satis- 
fied, but the claim or statement of dispute 
is liable to be rejected by the mere tech- 
nical defect of the co-operative housing 
society not being a co-disputant along, 
with the licensor. If the transaction had 
been one arrived at between the licensor 
and licensee with the previous approval 
of the co-operative housing society and if 
the co-operative housing society is effec- 
tively interested in ensuring ‘that posses- 
sion of the premises is recovered back 
from the licensee-occupant. then it seems 


Pa 
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to us that an order for adding the said 
co-optrative housing society as a co-dis- 
putant or for transposing it from an op- 
nonent to a co-disputant would be in order. 
On the other hand, a dispute cannot be 
brought within the purview of Section 91 
of the Co-operative Societies Act merely 
by the idle formality of having the. co- 
operative housing society as a co-dis- 
putant by the process of adding it as a 
party or transposition, 

17. We would like to state further 
that nothing in the foregoing discussion 
must be construed so as to affect the 
right of a co-operating housing society to 
institute a proceeding against a member 
and/or an occupant claiming through a 
member on the footing that in permitting 
the occupant to enter into and obtain pos- 
session of the flat, the member had con- 
travened some binding regulations of the 
said co-operative housing society. This 
cause of action in favour of the society is 
quite different from one being considered 
by us and would mot appear to be covered 
by the requirements postulated in Kala- 
vatis case C, A. No. 1699 of 1969 D/- 
26-4-1973 (Bom). 

18. In the result, the rule is made 
absolute in terms of prayer (b) and the 
proceedings pending before the Officer on 
Special Duty (or his successor) will stand 
quashed. In the circumstances of the 
case, however, the parties will bear their 
own costs of this special civil application. 


Rule made absolute. 
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JOSHI AND MUKHI JJ, 
Bombay Enamel Works, a firm, Ap- 
pellants, v. Purshottam S., Somaiya. Res- 
pondent. 


Appeal No. 281 of 1969 from Original 
Decree D/- 25-2-1974. 


(A) Civil P. C. (1908), Order 37, Rr. 2 
and 3 (as amended by Bombay High 
Court) and Section 148 — Summary suit 
— Conditional leave to defend granted — 
Mere inability to pay the deposit order- 
ed by Court is not a ground for exten- 
sion of time to fulfil the condition of 
deposit, 


Held on facts that the defendants had 
failed 'to show that they were in difficul- 
ties and unable to make the deposit. The 
trial court was justified in dismissing the 
chamber summons, by which the time 
for making the deposit was sought to be 
- extended by further 8 weeks in addition 
‘to the 10 weeks which had already elaps- 
‘ed, (Paras 13. 14. 15) 

(B) Civil P. C. (1908), Order 37, Rr. 2 
and 3 (as amended by Bombay High 
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Court) and Section 107 — Summary suit 
— Leave to defend granted conditionally 
— No revision filed — Appeal from the 
decree — Defendant can raise the con- 
tention that he should have been granted 
unconditional leave to defend the suit — 
Propriety of any interlocutory or interim 
order can be challenged in first appeal. 

(Para 17) 


(C) Civil P., C. (1908). Order 37. Rr. 2 
and 3 (as amended by Bombay High Court) 
—Cocnditional leave — Defence appearing 
to be false or sham or at any rate ex- 
tremely improbable — It cannot be said 
that the trial judge had exercised his 
discretion improperly in granting condi- 
tional leave to defend on the deposit of 
a cerfain sum which represented only a 
part of the amount claimed. 

(Paras 27, 28) 


(D) Civil P. C. (1908), Order 37 Rr. 2 
and 3 (as amended by Bombay High 
Court} — Bombay City Civil Court Act 
(40 of 1948), Sec. 9 — Summary suit — 
Granting of conditional leave to defend 
— City Civil Court if bound to give 
reasons for the order, 


_ It is not required of the Bombay City 
Civil Court in all cases to give reasons 
when granting leave to defend, refusing it 
or making a conditional order under 
Order 37, Civil P, C 
bay High Court. If reasons are not given 
the order is not liable to be set aside on 
that ground alone. 


If the matter before the City Civil 
Court is a complicated one or points of 
law or fact are of a somewhat involved 
nature then it would be indeed desirable 
and appropriate that reasons for making 
the order be briefly stated so that the 
superior courts which may have occasion 
to deal with the matter may at least be 
informed as to what was in 'the mind of 
the Judge when he made the order. 


In particular when leave is being re- 
fused (so that a decree is to follow) it 
would be even more necessary in the in- 
terest of justice. and because he is pass- 
ing a drastic order, for 'the trial Judge to 
indicate briefly what the defences ire 
and why they are being considered useless 
or worthless. 


Points to be considered by the High 
Court in a revision application are not 
necessarily disclosed by any reasons that 
may be recorded by the trial Judge in 
granting or refusing leave to defend, But 
it cannot be denied that whatever may 
be the grounds urged by a party in sup- 
port of a revision application. the High 
Court would always be in a better posi- 
tion to deal with those grounds if the 
views of the Judge of the City Civil 
Court making the order under challenge 
are available to it. (Case law discussed.) 

(Paras 45 to 48) 
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however, deny that he owed any other 
debt to the judgment-debtor. It was held 
by the House of Lords that the garnishee 
did not dispute his liability and accord- 
ingly the order for payment to the garni- 
shor was rightly made. At page 95 of the 


= said report Lord Halsbury in his speech 


observed that “if he (meaning the garni- 
shee) makes the judge to understand 
that there is a real dispute upon the sub- 
ject, the judge will direct an issue and 
will allow that issue to be tried in due 
course of law.” 

40, Besides (1858) 140 ER 1153 
mentioned in the earlier part of the judg- 
ment Mr, Dipankar Ghose and after him 
Mr. Kapoor relied on various authorities 
to show that the garnishee must disclose 
facts in his affidavit in showing cause 
against the order proposed to be made as 
contained in the notice served upon him 
to show that he was not indebted to the 
judgment-debtor, The garnishee in my 
opinion must make out a prima facie case 
before an issue as to his liability may be 
ordered to be tried under R, 3 of Chapter 
XVIII of the Original Side Rules. 


41, In other words the garnishee 
must disclose facts from which a reason- 
able inference may be drawn that there 
is q valid dispute as to the alleged liabi- 
That is the ratio 
‘Hin, my opinion in (1882) 49 LT 147. Simi- 

lar is the decision ar eer? 42 TLR 749 
-) 104. 


42. The letter dated May 14, 1973, 
enclosing the statement of claims by the 
judgment-debtor to the garnishee has not 
been disclosed by the garnishee. The 
statements of claims has also not been 
disclosed, No ground or reason for dis- 
puting the liability has been stated in any 
of the letters appearing at pages 15 to 17 
of the paper book. Nor has any such 


- ground been disclosed in the affidavit of 


Nirode Kr, Sen filed in opposition to the 
notice, 


43, In opposition to an application 
for summary judgment under Chapter 
XIII-A of the Rules of the Original Side 
a bare denial of his liability by the de- 
fendant does not entitle the defendant 
any right to defend the suit. Similarly 
in. a suit under Order 37 of the Civil Pro- 
cedure Code a defendant if he makes a 
bald denial of receipt of the consideration 
is not entitled to the leave to defend the 
action under Rule 3 of the Order 37 of 
the Civil Procedure Code. f 


44, In Santosh Kr, v. Mool Singh, 
AIR 1958 SC 321, the Supreme Court held 
that in order to obtain leave under R. 3 
of the Order 37 of the Civil Procedure 
Code the defendant must raise a real issue 
in the sense that the facts alleged by the 
defendant if established there would be a 
good defence on those facts, Bare denial 
of liability is not disputing the liability. 
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The facts have to be stated, grounds have 
to be put forth which will lead the court 
to draw an inference that there is a tri- 
able issue and so a trial of the issue 
should be directed. The garnishee in the 
instant case has failed to raise any dis- 
pute as to his liability. 


45. But before the garnishee is 
called upon to dispute his liability, the 
garnishor must prove that such liability 
exists and a debt is due and payable by 
the garnishee to judgment-debtor, 


46. It is true that the existence of 
the debt may not be proved by the garni- 
shor on the basis of his personal know- 
ledge, but he must base his case of the 
existence of the debt due by the garni- 
shee to the judgment-debtor on informa- 
tion and belief, That was the submission 
also of Mr, Dipankar Ghosh on the basis 
of (1889) 22 QBD 249. That was also the 
ane of the House of Lords in (1892) 

9 


47, The existence of the debt alleg- 
ed to be due to the judgment-debtor by 
the garnishee has to be proved by an affi- 
davit. In any event on the basis of in- 
formation and belief of the garnishor. In 
(1889) 22 QBD 249, the application for the 
garnishee order for the attachment of the 
debt was made by an affidavit by the soli- 
citor to the judgment-creditor, who had 
stated that he had been informed and 
verily believed that the garnishee was 
indebted to the judgment-debtor, 


48, In (1892) AC 90, the affidavit 
in support of the application for the gar- 
nishee order stated that the debt existed 
according to the information and belief 
of the deponent. It was held that the 
deponent need not swear positively as to 
the existence of the debt due from the 
garnishee to the judgment-debtor. It was 
sufficient if he states on information and 
believes that the debt existed. 


49. In the instant case a tabular 
statement was filed verified by an affida- 
vit of garnishor Anil Kumar Sen afirm- 
ed on May 22, 1973 for attachment of a 
sum. of Rs, 1, 40, 843.15 P. out of a sum of 
Rs. 1,60 000/- lying with the appellant 
and payable to and receivable by the de- 
eles judgment-debtor from the appel- 
ant. 


50. The said. column 10 of the 
tabular statement appears at page 3 of 
the paper book. Column 10 has been veri- 
fied by the affidavit of Anil Kumar Sen 
affirmed on May 22, 1973 as his submis- 
sions, The said affidavit also appears at 
page 3 of the paper book, It is apparent 
therefore, that in the tabular statement 
there is no statement that any debt or any 
sum is due and payable by the garnishee’ 
to the judgment-debtor. The judgment- 
creditor thus in my opinion failed to 
prove the existence of any debt due or 
payable by the garnishee to the judg- 
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ment-debtor, in view of the fact that the 
statements contained in column 10 of the 
tabular statement are mere submissions 
and not statement of facts. 


me In that view of the matter no 
writ ofattachment could have bean di- 
rected to be issued on the basis of the 
said tabular statement. and no notice as 
appears at page 6 of the paper book like- 
wise could have. been issued and served 
upon the alleged garnishee. 


l 52. In view of the fact that no 
existence of any debt due and payable by 
the garnishee to the judgment-debtor has 
been proved in the instant case, the ap- 
pellant was not called upon to dispute 
any lability in terms of Rules 2 and 3 
of the Chapter XVIII of the Original Side 
Rules, The failure to dispute the debt or 
the liability by the garnishee in terms of 
Rule 3 of Chapter XVIII of the O. 5S. 
‘Rules thus cannot affect the rights of the 
appellants in the instant case. 

53. The tabular statement for 
the reasons stated hereinabove should 
have been dismissed in limine. But inas- 
much as parties have filed affidavits in 
the instant case to avoid multiplicity of 
proceedings, I concur inthe order passed 


by My Lord, 
Order accordingly. 
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HAZRA, J, 

The Commissioner of Wakfs, Peti- 
tioner v. Asraful Alam Shami ang an- 
other, Respondents. 

Suit No, 946 of 1942, D/- 20-5-1974. 

(A) Mohomedan Law — Wakf — Ap- 
pointment of two joint mutawallis — 
Death of one — Succession. 


The office of mutawalliship held 
jointly will pass to the survivor, if there 
is no direction, express or implied in the 
wakf deed and there is no evidence of 
- custom supporting the usage to the cont- 
rary. Held, on construction of the deed, 
that the intention of the wakifs was that 
on the death of one of the joint muta- 
wallis the other should become the sole 
mutawalli ang he alone could exercise the 
power of nominating a successor. AIR 
1948 PC 163, Rel. on, (Paras 12, 18, 20) 
Cases Referred: Chronological Paras 
AIR 1959 SC 24 1959 SCR 1309 24 
AIR 1948 PC 163 75 Ind App 172 14 


Mr. Hiranmoy Dutt, for Petitioner; 
Mr. Bhabesh Chandra Ghose Roy and N. 


ee 
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Roy, for Respondents; Miss S. Parmer, 
for The Commr, of Wakts. 
ORDER:— In or about 1824 one 


Serajuddin Ali Khan and his wife Musst. 
Karamunnessa Begum ‘jointly created a 
Wakf comprising of properties situated 
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at Entally in the suburbs of Calcutta. 
They appointed ‘themselves as joint 


mutawallis in the first instance. After the ` 


death of Serajuddin, Musst. Karamunnes- 
sa Begum became the sole mutawalli. On 
the death of Karamunnessa, one Wilayat 
Hossain became the sole mutawalli. He 
appointed his wife as his co-mutawalll. 
Both Wilayat Hossain and his wife were 
removed by Court in or about 1854. Then 
Golam Ah and his brother Humayun be- 
came joint mutawallis. Thereafter Golam 
Ali died, Humayun became the sole mu- 
tawalli. After the death of Humayuh, 
Hossain Ali became the sole mutawalli. 
In 1901, Hossain Ali died. His two sons 
Md. Hossain and Ahmed Hossain became 
joint mutawallis. In 1905, Md. Hossain 
died and Ahmed Hossain became the sole 
muiawalli, In 1908, Warris Ali became 
joint mutawalli with his brother Ahmed 
Hossain. In 1935, Ahmed Hossain died 
cane Warris Ali became the sole muta- 
walli. 


2. In 1942, the Commissioner of 
Wakfs filed this suit for removal of War- 
ris Ali as mutawalli and for framing- of 
a scheme for proper administration of 
the wakf estate. 
the Commissioner of Wakfs made an ap- 
plication in the suit for appointment of a 
mutawalli in regard to the wakf estate. 
The application was heard by S. R. Das, 
J. (as he then was). Before the learned 
Judge there were four claimants for the 
office. 5. R. Das, J. considered Mirza 
Nasir Ali to be a suitable person to be 
appointed as mutawalli rejecting the 
claims of the other three claimants. Mirza 
Nasir Ali was then 17 years of age. 


3. One of the three claimants As- 
raful Alam Shami preferred an appeal 
against the order of S5. R. Das, J. The 
Court of appeal consisting of the Chief 
Justice and Mr. Justice Mukherjea ap- 
pointed Asraful Alam Shami as joint mu~ 
tawalli with Mirza Nasir Ali. The judg- 
ment of the Court was delivered on De- 
cember 9. 1947 by B, K. Mukherjea, J. 
(as he then was), The learned Judge in 
the judgment observed that Mirza Nasir 
Ali was still a school boy who had. to 
prosecute his studies further. In view of 
the above matter the learned Judge 
further observed that although the said 
course might not be conducive to an ab- 
solutely smooth working of the Institu- 
tion, it was the best that was possible in 
the circumstances of the case, 


4, Since the appointment of joint 
mutawallis as aforesaid by this Court 
Mirza Nasir Ali along with Asraful Alam 
Shami had been managing the wakf in 
accordance with the provisions of the 
scheme framed by this Court. 


5. During the management of the 
said wakf estate by Mirza Nasir Ali and 
his co-mutawalli considerable assets were 


On January 24, 1946,. 
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added to the wakf estate and income has 
also been greatly enhanced. Mirza Nasir 
Ali who was a school boy when he was 
appointed as one of the joint mutawallis 
completed his studies. He obtained Mas- 
ter of Arts degree in English as well as 
as Doctorate in English and is now a lec- 
turer in the department of English, Mau- 
lana Azad College, Calcutta, In course of 
his management of the wakf estate he 
has acquired experience in the affairs of 
the said wakf. 

6. On February 23, 1974. the said 
Asraful Alam Shami died leaving a son 
named Naushad Alam Shami and a mar- 
ried daughter. He also left a brother Do- 
lara-Alam Shami. On the death of Asra- 
ful Alam Shami, Mirza Nasir Ali (I shall 
shortly call him Dr. Ali) informed the 
Commissioner of Wakfs about the death 
of his co-mutawalli and notified the Com- 
missioner of Wakis about the change in 
the management of the wakf estate as 
required in Section 47 of the Wakfs Act, 
1934. Dr. Ali stated that the office of 
mutawalliship has passed to him as sur- 
-vivor. He has now become the sole mu- 
tawalli in accordance with the custom 
of the said wakf, 

7. Naushad Alam, the son of As- 
raful Alam. also applied to the Commis- 
sioner of Wakfs to enroll or substitute 
his name as one of the joint mutawallis 
on the ground that his father, prior to 
his death, by word of mouth appointed 
him as mutawalli. Hence, this applica- 
tion has been made on March 20, 1974 by 
Dr. Ali praying for an order that the 
death of the said Asraful Alam Shami be 
recorded and that the petitioner Dr. Ali 
be appointed as sole mutawalli of the 
said wakf and be allowed to act as such. 
It is also prayed that the Commissioner 
of Wakfs. West Bengal be directed to 
amend the register of wakfs and to re- 
cord the name of Dr. Ali as the sole mu- 
tawalli of the said Wakf. 

8. This application of Dr, Ali is 
opposed by Naushad Alam Shami (d 
shall shortly call him Naushad Alam). He 
has filed an affidavit on April 1, 1974, In 
his affidavit, he states that his father As- 
raful Alam Shami appointed him as mu- 
tawalli before his death. His father was 
empowered in terms of the deed of wakf 
to make such appointment. His case is 
that he cannot be removed except by a 
suit for his removal. He says that he is 
22 years old. .He is a student in a Col- 
lege and he has been running a big busi- 
ness. His case is that his father appoint- 
ed him in the presence of some respect- 
able persons as his successor on Febru- 
ary 18, 1974 and as such he is entitled to 
act as joint mutawalli with Dr. Ali after 
the death of his father. Dolara Alam 
Shami, ‘the brother of Asraful Alam 
Shami is supporting the case of Nau- 
shad Alam. 
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9, Appearing for the petitioner 
Dr. Ali, Mr. Hiranmoy Dutt submits that 
it is not necessary for him to challenge 
the factum of the oral appointment of 
Naushad Alam for the purpose of this ap- 
plication, as his contention is that his 
father Asraful Alam Shami had no power 
to appoint Naushad Alam as his succes- 
sor and Naushad Alam is not entitled to 
act as joint mutawalli with Dr. Ali. Ac- 
cording to Mr. Dutt, on the death of As- 
raful Alam Dr, Ali has become the sole 
mutawalli of the wakf and he should be 
allowed to act as such, 


10. The point which arises for 
consideration in this application is whe- 
ther Asraful Alam Shami, the father of 
Naushad Alam had power to appoint him 
as his successor and if so, whether he is 
entitled to act as joint mutawalli with 
Dr, Ali. In other words, whether on the 
death of the co-mutawalli Asraful Alam 
Shami, Dr. Ali should be allowed to con- 
tinue to act as sole mutawalli, Mr. Dutt, 
for Dr, Ali submits that the question in 
this application is a pure question of law 
and should be decided as such. In view 
of the argument of Mr. Dutt, it is not 
necessary for me, in this application. to 
decide the question of the factum of ap- 
P of Naushad Alam by his 
ather, 


_ IL Now, what is the law on the 
point? Mr, Dutt has rightly referred to 
me two Articles in Mulla on Principles 
of Mahomedan Law, 16th Edition, name- 
nee 205 and 205A at pages 205 and 


Article 205 reads as follows: 


“205. Mutawalli may appoint succes- 
sor on his death-bed, If the founder and 
his executor are both dead. and there is 
no provision in the wakfnama for succes~ 
sion. to the office, the mutawalli for the 
time being may appoint’ a successor on 
his death-bed, He cannot however, do so 
while he is in health, as distinguished 
from death-illness, Nor if the office goes 
by hereditary right.” 


Article 205A reads as follows: 
“205A. Succession. where two or more 
mutawallis are jointly appointed: 


Where two or more mutawallis are 
appointed as joint mutawallis i.e., as joint 
holders of a single office, and there is no 
direction, express or implied, given by 
the wakif and there is no evidence of cus- 
tom supporting a usage to the contrary, 
the office of mutawalliship held jointly 
will pass on the death of one holder to 
the survivor or survivors. 

A, B and C are appointed joint mu- 
tawallis of a wakf. There is no direction 
in the wakinama with regard to what is 
to happen if one of them is to die and 
there is no evidence of custom. A dies, 
but before he dies he appoints X as mu- 
tawalli to succeed him. X cannot act as 
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mutawalli because on the death of A, the 
mutawalliship passes to B and C, and 
ee ee power to appoint X as a muta- 
walli.” 


12. In the instant case two muta- 
wallis were appointed as joint mutawal- 
lis,, or as joint holders of a single office, 
The office of mutawalliship held jointly 
will pass on the death of one holder to 
the survivor, if there is no direction, ex- 
press or implied in the deed of wakf and 
there is no evidence of custom suprorting 
the usage to the contrary, Therefore, I 
have to consider the provisions in the 
deed of wakf, 

13. With regard to the point, Mr. 
Ghose Roy referred to me Tyabii’s Mus- 
lim Law, Fourth Edition, Articles 513 and 
014. In Article 514 it is stated by Tyab- 
ji “subject to Sections 513 and 516., it 
will generally be presumed that the mu- 
tawalli is empowered under the dedica- 
tion to appoint a successor to himself.” 
But in Article 513 it is stated: “In the 
absence of any express or implied provi- 
sion in. the dedication’ for the appoint- 
raent of successive mutawallis.” Thus, 
according to Tyabji also, the deed of 
wakf has to be considered. 

14, With regard to the law of su- 
ecession wheretwo mutawallis are jointly 
appointed, Privy Council in 75 Ind App 
172 = (ATR 1948 PC 163) Abdul Razaq 
v. Ali Baksh at p. 176 (of Ind. App.) = 
{at p. 165 of AIR) observed: 

“Their Lordships think that in the 
absence of any direction, express or im- 
plied. given. by the wakif or other com- 
petent authority, or of any evidence of 
custom supporting a usage to the con- 
trary, the ordinary rule that an office 
_ held jointly will pass on the death of one 
holder to the survivors or survivor must 
prevail.” : 

15. Now, what is the provision in 
the wakfnama on this point? 

16. The provisions of the deed of 
wakf will appear from the judgmeni dat- 
ed December 9, 1947 delivered by Mu- 
kherjea. J. The relevant portion of the 
judgment is quoted below: 

“From the wakfnamah it appears 
that the wakifs appointed themselves 
joint mutawallis in the frst instance and 
provided that on the death of one of 
them the survivor shall be the sole muta- 
walli. They reserved the right of ap- 
pointing and removing mutawallis; and 
the further provision which is relevant 
to the case stands as follows: 

‘The mutawallis whom we may ap- 
point or any of our relatives akriba of 
good character, honest conduct, religious 
manners, good intelligence and respect- 
able lineage whose qualifications may 
make him entitled shall be vested with 
these rights and privileges which we 
have’.” | 
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17. What is the meaning and 
effect of the aforesaid provision in the 
Wakfnamah? The two wakifs appointed 
themselves as the first mutawallis and 
expressly stated that on the death of any 
one of them the survivor shall be the 
sole mutawalli. Then the sentence is: 
“they reserved the right of appointing 
and removing mutawallis’”, What does 
this word ‘they’ mean in the context, 
having regard to the former sentence 
that on the death of the joint mutawallis 
the survivor shall be the sole mutawalli? 


18, Mr. Hiranmoy Dutt submits 
that here the word ‘they’ indicates any 
one of the survivor mutawallis, I think 
Mr. Dutt is right in his submission. The 
intention of the two wakifs who appoint- 
ed themselves as joint mutawallis is that 
on the death of one of them the power 
to appoint is reserved to the survivor 
muiawalli. The two mutawallis did not 
know who will die first. But their inten- 
tion is clear that on the death of any one 
of the joint mutawallis the other will be 
the sole mutawalli. But what will hap- 
pen when both will die? Therefore. they > 
said that they reserved the right to them- 
selves to appoint or nominate mutawal- 
lis, Therefore, the survivor of the two 
joint mutawallis will become the sole 
mutawalli and he or she can appoint a 
successor, 


19. Why power of dismissal is 
also reserved? Because, mutawalli so ap- 
pointed may betray the settlor or mis- 
behave, So the power not only to ap- 
point but to dismiss a mutawalli during 
their lifetime is also reserved. 


20. Mr, Bhabesh Chandra Ghose 
Roy, the learned advocate for Naushad 
Alam submitted that both the mutawal- 
lis reserved the power of appointing mu- 
tawalli. If I accept the contention of Mr. 
Ghose Roy on this point what will fol- 
low? The mutawalli appointed by one of 


.the joint mutawallis during the lifetime 


of the other cannot hold office so Jong as 
both of them are alive, He also cannot 
hold office so long as one of them is alive. 
The effect of such appointment by one of 
the joint mutawallis during the lifetime 
of the other willbe thatthe mutawalli so 
appointed by one of them will only hold 
office when both the mutawellis will die. 
Therefore, it seems to me that the inten- 
tion of the wakifs was that the power of 
appointment will be exercised by the sole 
surviving mutawalli after the death of one 
of the joint mutawallis. Even if I accept 
the interpretation of Mr. Ghose Roy. the 
mutawallis appointed by either of the 
joint mutawallis cannot hold office till 
the death of both. 

21. Mr, Ghose Roy then contend- 
ed that the provision in the deed of wakf 
that on the death of one of the wakifs 
the survivor shall be the sole “mutawalli 
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applies only in the case of wakifs who 
appointed themselves as the first muta- 
wallis. I cannot agree to this submission 
made by Mr. Ghose Roy. Because, the 
rights and privileges which have been 
given to the wakifs who were appointed 
as first mutawallis would also vest in the 
successor mutawallis, This is clear from 
the following words in the wakfnamah, 
namely, “the mutawallis whom we may 
appoint or any one of our relatives......... 
whose qualifications may make en- 
titled shall be vested with those rights 
and privileges which we have”. In my 
view, the words “those rights and privi- 
leges” mean “the right of appointing or 
removing the mutawallis and the privi- 
lege of any of the joint mutawallis to 
act as sole mutawalli on the death of the 
other”. Thus, in my view, the rights and 
privileges given to the wakifs who ap- 
pointed themselves as first mutawallis 
i vested with the successor mutawal- 
Is 


22. Now, the question is whether 
there is any custom to the contrary, It is 
- submitted before me by Mr. Ghose Roy 
that he is not making any case as to 
custom to the contrary. Therefore, on 
the facts and in the circumstances of this 
case and for reasons stated by me Asra- 
ful Alam Shami had no power to ap- 
point Naushad Alam Shami, Even if he 
had such power as argued by Mr. Ghose 
Ruy, Naushad Alam cannot act as joint 
mutawalli so long as Dr, Ali is alive. 

23. With regard to thé custom it 
appears from the history of the wakf be- 
fore the institution of the suit that the 
sole mutawalli has been appointed in the 
past on several occasions when one of the 
joint mutawallis died, 

24. Mr. Ghose Roy referred to 
me a decision of the Supreme Court re- 
ported in AJR 1959 SC 24 (Radha Sun- 
dar Dutta v. Mohd, Jahadur Rahim) and 
relied on the observation of the Supreme 
Court at page 29 which runs thus: 


“Now, it is a settled rule of interpre- 
tation that if there be admissible two 
constructions of a document, one of 
which will give effect to all the clauses 
therein while the other will render one 
or more of them nugatory, it is the for- 
mer that should be adopted on the prin- 
ciple expressed In the maxim “ut res- 
magis valeat quam pereat’’.” 


This observation of the Supreme Court 
also does not, in my view, support the 
contention of Mr. Ghose Roy, because, 
the first clause in the deed 
namah is that on the death of one of the 
joint mutawallis, the survivor shall be 
the sole mutawalli, 

25. Mr. Ghose Roy lastly argued 
that this application is not maintainable 
and the petitioner should have filed a 
suit for removal of his client Naushad 
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Alam, I do not agree to this submission. 
In the judgment of -B. K. Mukherjea J. 
it is provided: “if in future any changes 
are necessary it is open to the interested 
parties certainly to come and seek for 
proper relief in Court.” In the instant 
case, the Court appointed joint mutawal- 
lis in this suit and on the death of one, 
the survivor mutawalli has made this ap- 
plication in the suit seeking for: proper 
relief. Therefore, this application is 
maintainable. 


26. Appearing for Dolara Alam 
Shami, Mr. N, Roy, more or less, adopt- 
ed the same argument as made by Mr. 
Ghose Roy. 


27. Miss S, Parmar, the learned 
Advocate for the Commissioner of Wakfs 
did not advance any argument on the 
pont involved, but left the matter to 

ourt. l 


28, It may be stated that Mr. 
Ghose Roy admitted before me that this 
is not a case of death-bed appointment 
by Astaful Alam Shami. It also appears 
to me that in the instant case the deed 
of wakf does not expressly or impliedly 
say that there must be joint mutawallis 
in every case. 


29. In view of the above matter, 
the petitioner Dr, Ali should be appoint- 

as the sole mutawalli and should be 
allowed to act as such sole mutawalli. 
He is also fit and proper person to act 
as such. 


30. In the premises, there will be 
order in terms of prayers (a), (b) and (c) 
of the petition. The petitioner will re- 
tain and pay the costs of this application 
out of the funds of the wakf estate. The 
Commissioner of Wakfs will also get his 
costs out of the wakf estate. The Com- 
missioner of Wakfs to act on the 
signed copy of the minutes on the under- 
taking of the petitioner’s solicitor to 
draw up, complete and file the order. 

Order accordingly. 


AIR 1975 CALCUTTA 165 

SABYASACHI MUKHABJI. J. 

Maheswari & Co. Pvt. Ltd. and an= 
other, Appellants v. The Corporation of 
Calcutta, Opposite Party. 

Special No. 7 of 1974, D/- 14-5-1974., 

(A) Arbitration Act (1940), S. 20 and 
S. 41 — Parties proceeding under Chap- 
ter II — Application under Section 20 
and Section 41 is maintainable — Court 
can grant relief under Section 41 even 
without application under Section 20. 

Even. where the parties have chosen 
to proceed under Chapter IT by appoint- 
ment of the Arbitrator and reference to 
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him in accordance with the arbitration 
agreement, an application under Sec. 20 
can be made and relief can be sought 
under Section 41 and even where there 
is no application under Section 20 or the 
proceedings under Chapter ITI have not 
been taken, Court has power under Sec- 
tion 41 to make order for interim protec- 
tion. (Paras 3, 4) 


(B) Arbitration, Act (1940), S, 20 and 
S. 41 — Application under S. 20 read 
with S. 41 -—- Relief under S, 41 can be 
granted. 


In an application under Secticn 20 
read with Section 41 relief under 5. 41 
can be granted if the application contains 
gee say averments for an order under 

ection 41 and relief cannot be refused 
merely on the ground that there is no ap- 
plication under S., 41 as such, (Para 4) 


(C) Sale of Goods Act (1930), S. 58 
— S. 58 does not apply to case of seller, 


Section 58 in express terms deals 
with the case of a purchaser and does 
mot provide the case of a seller and it 
would not be-proper to read into Sec. 58 
that the case- of a seller was also intend- 
ed to be covered by it, (Para 5) 


(D) Specific Relief Act (1963), S. 10 
— Applicability — Words “Property 
which is not ordinary article of com- 
merce” — Meaning of, 


Section 10 would apply mainly to. 


the case of a purchaser and not to the 
ease of a seller and the words “property 


which is not an ordinary article of com-. 


merce” do not contemplate an article 
manufactured or prepared at the instance 
or specification of a contracting party 
such as pipes but mean certain rare 
things which could not be produced or 
manufactured even at the specification or 
behest of the contracting party. 5) 
a 


(Par 

(©; Arbitration Act (1940), S. 41 — 
A manufacturing pipes at specification of 
B — B rejecting pies and refusing to 
buy — Dispute whether rejection was 
proper pending before Arbitrator —— Ap- 
plication by A under Section 41 for in- 
junction restraining B from purchasing 
pipes from others —.A held was not en- 
titled to relief claimed. (Specific Relief 
Act S. 42) — (Civil P. C. O. 39, R., 2.) 

Where A manufactured pipes at the 
specification of B and B rejected some of 
the pipes and refused to buy them and 
while the dispute as to whether the re- 
jection was proper or wrongful was 
pending before the Arbitrator A made an 


application under S, 41 for an interim - 


injunction restraining B from pur- 
chasing the rejected pipes from others it 
was held that in view of the nature of 
the controversy A was not entitled to 
the relief claimed. (1909) 2 Ch 440, Dist. 

(Para 6) 
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Cases Referred: Chronological Paras 
AIR 1961 SC 1285 = (1961) 3 SCR 1020, 
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(1909) 2 Ch 440 5 
P. K. Das with U. D. Jajodia, for 
Appellants; P. K. Ray, for Opposite 


Party. 

ORDER:—- This is an application 
under Section 20 read with Section 41 of 
Arbitration Act, 1940. The -petitioner 
which is a company incorporated under 
the Companies Act, 1956 is the owner of 
a business called Calcutta Spun Pipes & 
Industries. The petitioner in this applica- 
tion asks for an order of injunction res- 
training the defendant Corporation of 
Calcutta from opening or accepting any 
tender or entering into any contract with 
any third party pursuant to a public 
press notice inviting tenders issued on 
the 24th January,’ 1974. The petitioner 
further asks for an injunction restraining 
the Corporation of Calcutta from inviting 
any tender from the public with regard 
to the supply of any portion 
of the said 170 pieces of the pipes and 
collars or from entering into any fresh 
contract with any third party and for 
certain other incidental reliefs. 


2. In order to appreciate the con- 
troversy it would be necessary to refer 
briefly to the facts in this case. The 
plaintiff being the petitioner herein sub- 
mitted to the defendants rates for the 
supply of R, C. C. Spun Pipes and Col- 
lars of N, P. 2 Class as per ISS 458 of 
1956, On the 17th May. 1973 the defen- 
dant requested the plaintiff for the exe- 
cution of the agreement after deposit of 

5% security money, The plaintiff on the 
19th May. 1973 wrote to the defendant 
recording that the contract papers had 
not yet been sent by the defendant and 
as such the security money could not be 
deposited, but offers were made for deli- 
very immediately because stocks 
were ready. Thereafter there was 
a request for deposit of security of 
Rs. 6020/- on the 21st May. 1973 by the 
defendant to the plaintiff. On 7th June, 
1973 there was an indent for stores from 
the cefendant to the plaintiff requesting 
supply and delivery of the pipes and 
collars at site as directed by the defen- 
dant. On the 26th June, 1973 the plain- 
tiff wrote to the defendant recording deli- 
very of 70 pipes and stating that another 
lot was ready for delivery but nobody 
Was receiving the same on behalf of the 
defendant, On the same day the defen- 
dant wrote to the plaintiff in continua- 
tion of the earlier letter dated 16th July, 
1973 directing removal of rejected pipes 
within a week, It was stated that the 
pipes were rejected because of alleged 
eracks and damages and not being pro- 
perly cast. The plaintiff on 30th July, 
1973 replied stating that the goods had 
been manufactured as per ISS 458 of 1956 
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Specification and the plaintiff was 
ready to replace the damaged pipes and 
collars but before doing so a joint ins- 
pection was asked for. On Ist August, 
1973 the plaintiff again wrote to the 
defendant stating that the entire lot of 
170 sets of pipes had already been manu- 
factured and ready for delivery, and the 
defendant should arrange for inspection 
of the materials at the plaintiff’s factory 
so that delivery might commence. The 
defendant kad also asked to intimate the 
date of joint inspection of the materials 
already supplied at the site. On "th 
August, 1973 the defendant wrote to the 
plaintiff reiterating rejection of the goods 
and requesting removal thereof within a 
week. In default, it was stated, that pur- 
case would be made at the risk and cost 
of the plaintiff, This was according to 
the defendant in terms of the contract 
that is to say, if the goods were not ac- 
cording to specification or were damaged 
then the defendant was entitled to make 
purchases of those materials at the costs 
and risk of the plaintiff, On 22nd August, 
1973 a reply was received from the 
defendant reiterating that the goods had 
been rejected and as such could not be 
accepted. It was stated that no further 
supply would be accepted from the plain- 
tiff until the rejected pipes had been res 
moved. In the meantime there was fur- 
ther correspondence between 27th Au- 
gust, 1973 and 19th September 1978 re- 
iterating each other’s stand about rejec- 
tion and ramoval of the goods. On the 
15th October, 1973 the plaintiff wrote ta 
the defendant requesting for joint ins- 
pection and recording ` that the entire 
goods had been manufactured, It was 
stated by the defendant on the 17th Oc- 
tober, 1973 that the pipes had been ins- 
pected and had been rejected and as such 
the question of joint inspection did not 
arise. On the 24th October. 1973 it was 
arranged that the joint inspection would 
take place on the 29th October 1973 at 
Garden Reach, Thereafter there was a 
joint inspection and it was alleged that 
the record of joint inspection dated 30th 
October, 1973 indicated that only a few 
pieces had been rejected and the rest had 
been accepted. After some further cor- 
respondence on the 8th December-.1973 
the plaintiff sent a bill to the defendant 
for the sum of Rs. 49,573/-. The defen- 
dant on 12th December 1973 wrote to the 
plaintiff intimating that the rejected 
pipes could not be accepted and the same 
should be removed within 10 days, The 
defendant also intimated thereafter that 
as the pipes had been rejected the bills 
had been returned, On the 7th January 
1974 defendant again asked the plaintiff 
to remove the rejected pipes end intimat- 
ed that if this was not done within 7 
days and replaced, purchases would be 


made at the risk.and costs oi the plain- 
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tiff. On 15th January 1974 the plaintiff 
appointed its Arbitrator and forwarded 
its claim to the said Arbitrator. It is 
stated that on 24th J anuary 1974 there 
was an advertisement in the press by the 
defendant calling for tenders for supply 
of 70 pipes on or before 5th February, 
1974, Thereupon on 25th January 1974 
the plaintiff gave notice to the defendant 
under Section 9 (b) of the Arbitration 
Act, 1940 regarding the appointment of 
the sole Arbitrator on or before 5th Fe« 
bruary 1974. and on 30th January 1974 
the defendant nominated its Arbitrator. 
On 5th February 1974 two applicaticns 
were made, one under Section 20 of tha 
Arbitration Act, 1940 and another under 
Section 41 of the said Act and the second 
application has come up for hearing be~ 
fore me. It is further stated that on the 
application under Section, 41 of the Arbi- 
tration Act, 1940 an ad interim order was 
made whereby it was directed that the 
defendant would be entitled to receive 
the tender pursuant to the advertisement 
but would not take any further steps in 
respect thereof. I have already mention- 
ed the reliefs that have been asked for 
by the applicant plaintiff in this applica< 
ion, 


3. On. behalf of the respondent it 
was contended, firstly. that this applica~« 
tion was misconceived, It was urged that 
the parties having proceeded under Chap~ 
ter II of the Arbitration Act, 1940 Chap~ 
ter ITI of the said Act was inappropriate 
and inapplicable and as such an applica< 
tion under Section 20 of the Arbitration 
Act, 1940 was misconceived, In the pre~ 
mises it was submitted that the applica 
tion under Section 41 for the interim re« 
lief was also not maintainable. It was 
argued that Section 20 of the Arbitration 
Act gave an option to the parties of 
either proceeding under Chapter IZ of the 
Arbitration Act, 1940 or under Chap- 
ter III of the Arbitration Act and the 
applicant~-plaintiff having chosen to Dros 
ceed under Chapter II by appointment 
of the Arbitrator and reference to him 
had no right to apply under Section 20 
of the Arbitration Act, 1940 and as such 
this application for relief pending the sp- 
plication under Section 20 of the Act was, 
therefore, not maintainable. It was 
further urged that there had in any event 
been suppression of material facts by the 
applicant in this application and as such 
the applicant was disentitled tc any re 
lief by way of injunction or any other re« 
lief by way of interim order. It is trua 
that the plaintiff and indeed the parties 
have proceeded to accept the arbitration 
agreement and make the appointment of 
the Arbitrators in accerdance with the 
arbitration agreement. I am told that the 
Arbitrators have entered into the refers 


ence on 19th February 1974. The quese 
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tion, therefore, is whether in such a situ- 
ation the applicant is entitled to maintain 
this application. It is not necessary to set 
out the provisions of Section 20 of the 
Arbitration Act, 1940. It is true that 
where there is an arbitration agreement, 
the Arbitration Act, 1940 provides an al- 
ternative to the parties either to proceed 
with the arbitration as contemplated by 
the agreement and proceed to nominate 
arbitrators as indicated in the agreement 
or in the alternative to come to Court 
to have the arbitration agreement filed 
and ask for certain consequential orders 
as to the further prosecution of the ar- 
bitration reference, Sub-section (1) of 
Section 20 clearly gives that option to the 
parties. But sub-section (1) of Sec. 20 of 
the Arbitration Act, 1940, in my opinion, 
does not exclude operation of the other 
provisions of Section 20 in so far as these 
are applicable even in a case where par- 
ties have chosen to make a reference and 
proceed with arbitration under Chap- 
ter II of the Arbitration Act, 1940. Sub- 
section (4) of Section 20, in my opinion, 
is clear indication of the fact that where 
arbitration agreement is filed the Court 
can and has a right to make either an 
order directing the arbitration to proceed 
in accordance with the arbitration agree- 
ment by the parties or appoint an arbi- 
trator directly which is a consequential 
order following from the filing of the ar- 
bitration agreement. Chapter JII of the 
Arbitration Act, 1940 does not deal with 
filing of arbitration agreement. There- 
fore; in so far as Section 20 in its sub- 
stantive provision deals with righis of 
the parties for filing of arbitration agree- 
ment, there is no parallel provision in 
Chapter II of the Arbitration Act. 1940. 
In such a situation, no question of hav- 
ing exercised option by the parties in my 
opinion arises. Indeed, in my opinion, 
support of this view may be obtained 
from the observations of the Supreme 
Court in the case of M/s. Dhanrajamal 
Gobindaram v. M/s. Shamji Kalidas & 
Co., AIR 1961 SC 1285 at 1290 and 1298. 


A, There is. furthermore, another 
aspect of the matter. Under Section 41 
of the Arbitration Act, the Court has 
power to make order for interim protec- 
tion even'in a case where there is no ap- 
plication under Section 20 of the Arbi- 
tration Act or where proceedings under 
Chapter III of the Arbitration Act, 
1940, have not been taken, Clause (b) of 
Section 41 of the Act indicates that, in 
that view. of the matter. even if it be as- 
sumed, which I do not hold as I indicat- 
ed before, that the application under Sec- 
tion 20 was misconceived in this case 
under Section 41 the Court has right to 
pass orders if the facts and circumstan-~ 
ces of the case so justify, It was then 
contended by counsel for the respondent 
that this application was not under Sec- 
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tion 41 as such, but this was an applica- 
tion interlinked with Section 20 in the 
application filed under Section 20. As I 
find necessary averments for an order 
under S.4lare there,I am of the opinion 
that to sustain this objection of counsel 


for the respondent would be to up- 
hold a mere technicality for which 
I find no justification in the 


scheme of the Arbitration i; et, 1940. It 
was then urged, as mentioned before, 
that the application suffers from suppres- 
sion of material facts. Reading the appli- 
cation as a whole, I do not think there 
was such non-statement of facts which 
were material or germane which would 
disentitle the applicant to the reliefs ask- 
ed for.’ In the aforesaid view of the 
matter, this objection raised on behalf of 
the respondent is therefore rejected. 


5. There, however, remains the 
main question whethrer the plaintiff-ap- 
plicant is entitled to the reliefs asked for 
in this application. It was contended in 
support of this application that the reliefs 
asked for in the arbitration proceeding 
were mainly based on specific perfor- 
mance of the contract, and therefore, in 
aid of that relief for specific performance 
of the contract. the plaintiff was entitled 
to, on the principle of equity and under 
the provisions of Section. 10 of the Spe- 
cific Relief Act as well as Section 42 of 
the Specific Relief Act and the provi- 
sions of Order 39, Rule 2 of the Code of 
Civil Procedure to have an order as ask- 
ed for in this application. In this con- 
nection, my attention was drawn, firstly. 
to Section 58 of`the Sale of Goods Act. 
The said section of the Sale of Goods 
Act, in my opinion, deals with the 
converse case, that is to say it deals with 
a case of purchaser of specific goods in 
respect of a contract to deliver specific 
and ascertained goods, In my opinion, the 
applicant is not entitled to draw support 
from the provisions of Section 58 of the 
Sale of Goods Act, firstly, because on 


principle the position of purchaser of cer- . 


tain goods was entirely different to that 
of a seller in respect of these goods, Se- 
condly, the statute in expressed terms 
deals with the case of a purchaser and 
does not provide the case of a seller. It 
would not be proper where the statute 
did not cover the case of a seller to read 
into Section 58 that the case of a seller 
was also intended to be covered by it, 
Therefore, in that view of the matter, I 
am of opinion that Section 58 of the 
Sale of Goods Act cannot be of any assis- 
tance to the applicant. Counsel for the 
applicant drew my attention to the pro- 
visions of Section 10 of the Specific Re- 
lief Act, 1963, and he drew my attention 


to clause (ii) of Explanation of Section 10 
of the Specific Relief Act and clause (a) 
of the said Section and.contended that as 


> 
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the pipes had been manufactured and 
prepared according to special specification 
and instruction of the defendant and 
which had no other market to be sold 
and the goods were not ordinary articles 
of commerce, these articles are of spe- 
cial value or interest and were not easily 
obtainable, This again, in my opinion. 
{would apply mainly in the case of a pur- 
chaser. Secondly, I am not quite that 
sure when the sub-clause (a) speaks of 
‘property which is not an ordinary arti- 
cle of commerce’ it did not contemplate 
an article manufactured or prepared at 
the instance or specification of a contract- 
ing party, But it really meant or spoke of 
certain rare things which could not be 
produced or manufactured even at the 
specification or at the behest of the party 
in question. Lastly, my attention was 
drawn to the decision in the case of 
James Jones & Sons Limited v, Earl of 
Tankerville, 1909 (2) Ch 440 and reliance 
was placed on the observations of Parker 
J. at pages 443 and 444 of the aforesaid 
decision. It is to be noted that this was 
not a case really of a seller but it is a 
case of revocation of a __ licence. 
Grant of a licence creates certain obliga- 
tions and certain rights and cancellation 
of that licence involves certain other legal 


consequences. It is on this principle the 
Court proceeded in determining the 
aforesaid case. That principle in my 


opinion, cannot be applicable to the facts 
of this case, 


6. Shortly put, the facts seem to 
be this: The plaintiff alleges that the 
plaintiff has manufactured certain types 
of pipes which have no market other than 
to the defendant and these pipes were 
manufactured only at the specification of 
the defendant. These pipes have been 
rejected: according to the plaintiff reject- 
ed wrongfully and arbitrarily and in 
breach of the terms of the contract. Ac- 
cording to the defendant, the rejection is 
valid and proper. That is the dispute 
pending before the Arbitrators and the 
form of the relief will depend upon the 
dispute, That dispute can resolve itself 
in either way. It may be held that the 
alleged rejection by the defendant was 
wrongful and the defendant was bound 
to buy: in that event, the plaintiff would 
be entitled to full price of the goods 
manufactured without any claim for mi- 
tigation of damages, If. on the other 
hand, it is found that rejection was valid 
and proper then the plaintiff would be 
entitled to the price subject to the right 
of mitigation of damages. Looking at it 
from either point of view in’ equity I 
? do not see how can a party be compelled 
to use a specific type of pipes assuming 
it was manufactured at the behest of the 
party and assuming it was rejected arbi- 
trarily. Second aspect of the relief is 
dependent on having negative covenant 
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between the parties. Negative covenant 
would depend upon the terms of the con- 
tract express or implied. In this case it is 
admitted that there was no such nega- 
tive covenant expressly. Itis argued from 
the facts of this case a negative covenant 
Should be implied, I see no justification, 
in view of the nature of controversy as 
indicated before, to imply a negative co- 
venant in a contract of this nature on a 
transaction of moveables of this 
nature by two contracting parties, I am 
of the opinion, in that event. even at the 
highest if the conduct of the defendant 
was wholly wrongful and unjustified, the 
plaintiff would be fully protected by the 
amount of price and the plaintiff can 
claim no higher relief than that. In the 
aforesaid view of the matter, I am of the 
opinion that the plaintiff-applicant is not 
entitled to the reliefs asked for in this 
application. 
7. The application, therefore, 
fails and is accordingly dismissed. 
Costs of this application will 
be cost in the arbitration proceeding, 
Application dismissed. 
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Khusal Chand Sadani, Petitioner v. 
Balkissen Mohta, Respondent. 


Case No. 17 of 1973, D/- 2-4-1974. 

(A) Presidency Yowns Insolvency 
Act (1909), S. 9 (e) — Attachment in exe- 
cution of order passed by Company Court 
— IS, 9 (e) does not apply — It is not 
attachment in execution of ‘decree’. 
(Companies Act (1956), S. 634). 

An order passed by the Company 
Court although it may involve adjudica- 
tien by a Court of the matters in contro- 
versy between the parties in a civil 
matter is nothing else than an order 
which under Section 634 of the Com- 
panies Act may only be enforced ‘in the 
same manner as a decree made by the 
Court,’ It may have many attributes of 
a decree but it is not a decree. AIR 1928 
Cal 840 and AIR 1933 Cal 673, Rel. on. 
(Amendment of S. 9 suggested). 


Cases Referred: Chronological 
AIR 1962 SC 403 = 1962 Supp (1) SCR 
2 


73 , 
AIR 1933 Cal 673 = 37 Cal WN 390 4 
AIR 1928 Cal 840 = 32 Cal WN 608 2, 


(Para 4) 
Paras 


5 

(1907) 1 KB 478 = 76 LJKB 171 
(1886) 13 Ind App'160 = ILR i4 Cal 109 
(PC) 4 
Miss Ojha, for Petitioner; Mrs. Pal. 


for Respondent. 

ORDER:— This is a petition by one 
Khusal Chand Sadani residing at No, 26, 
Shib Thakur Lane. Calcutta-7 for adjudi- 
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cation of one Balkissen Mohta residing at 
No. 23, Kali Krishna Tagore Street as an 
Insolvent. The petitioner’s case is that 
the said Balkissen Mohta stood guaran- 
tee for due payment of a sum of Rupees 
12,542/- interest and cost when an order 
by consent was made by the Company 
Court in petition No. 183 of 1970 filed by 
this petitioner in the matter of Belur 
Glass Works Limited. The said Belur 
Glass Works Limited failed to pay in 
terms of the said order and went into li~- 
quidation. Thereafter the petitioner pro- 
ceeded against the said surety Balkissen 
Mohta for realisation of the sum and an 
order of attachment was passed by the 
Company Court on the 12th December, 
1972 when the petitioner applied for exe- 
cution. Pursuant to the order the right 
title and interest of Balkissen Mohta in 
his undivided one third share in premi- 
ses No. 23, Kali Krishna Tagore Street 
was attached by the Sheriff of Calcutta 
on the 3rd of July, 1973. The petitioner’s 
case is that the said debtor Balkissen 
Mohta three months before the date 
of presentation of this petition com- 
mitted an act of insolvency namely 
that one third share in premises 
No. 23, Kali Krishna Tagore Street be- 
longing to the debtor has been lying at- 
tached for not less than twentyone days 
in execution of the order dated the 25th 
of November, 1970. A sheriff’s certificate 
is attached to the petition. 

2. Mrs, Pal opposing the applica- 
tion on behalf of the debtor pointed out 
that under Section 9 (e) of the Presi- 
dency Towns Insolvency Act an ‘act of in- 
solvency’ occurs if a property is attached 
in “execution of the decree of any 
Court.” Referring to’ Section 2 (2) of the 
Civil Procedure Code she pointed out 
that decree is not only a formal expres- 
sion of an adjudication conclusively de- 
termining the rights of the parties but 
the matters in controversy must be in a 
suit. She submitted that a strict cons- 
truction was necessary of the word ‘de- 
cree mentioned in Section 9 (e) of 
the P. T. Insolvency Act. She cited the 
case of Ramshai Mullmore v. Joylall re- 
ported in AIR 1928 Cal 840. That was a 
case before a Division Bench of this 
Court inwhich Rankin C. J. held that an 
attachment in execution of an awerd is 
not attachment in execution of a decree 
within the meaning of Section 9 (e) for 
the purpose of creating an act of insol« 
vency. He observed inter alia, 


“Tt is true enough that for the pur-~ 
pose of enforcing an award you may 
treat the award as though it were a 
judgment and therefore you may apply 
to it the provisions of Order 21 and ‘var- 
ous other provisions. It is another thing 
altogether to say that something which 
is not a decree must be taken to be a de- 
exee with the result that a man is to 
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commit an act of insolvency so that he 
has to be adjudicated upon a petition... 
Relying on a decision in Re. Bankruptcy 
reported in (1907) 1 KB 478 it was held 
that the words “in execution of the 
decree” of any Court for the payment of 
money cannot be extended by analogy. 
They must be extended, if at all, by the 
legislature, Unless the definition given 
by the legislature was complied with the 
Court could not hold that there has been 
an act of insolvency, Mrs. Pal also cit- 
ed the case of Jyoti Bhusan v. Benaras 
Bank Ltd. reported in AIR 1962 SC 403 
in which it was held that an application 
for execution of an order under the Com- 
panies Act 1913 passed by the High 
Court is governed by Article 183 and not 
by ‘Article 182 of the Limitation Act. It 
is not clear how the said case is of assist< 
ance to the debtor. A contention that a 
payment order passed by the Allahabad 
High Court under Section 187 of the In- 
dian Companies Act, 1913 was not in ex- 
ercise of ordinary civil authority and 
hence did not come within Article 183 of 
the Indian Limitation Act (1908) was ne= 
gatived in that case. 

3. Appearing on behalf of the 
creditor Miss Ojha contended that the 
word ‘decree’ substantially meant a final 
determination of the matters in contro- 
versy and what was essential was that 
the dispute must be of civil nature and 
not interlocutory in character, If those 
characteristics were present the order of 
adjudication by the Court could be treat~ 
ed as a decree, She also pointed out 
that there was difference between the 
old Arbitration Act on the basis of which 
the decision was made by Rankin C. J. 
and the new Act. Under Section 17 of 
the new Arbitration Act a judgment is 
passed on an award but formerly no 
such judgment was passed, Her submis~ 
sion was that the nature of arbitration 
proceedings is completely different from 
the nature of the proceedings before the 
Company Court. Arbitration is conducted 
in a private forum but in this case ad- 
judication was done by the Court itself 
and that made a difference. She also 
pointed out that although a decree in 
terms of Section 2, sub-section (3) of the 


Civil Procedure Code mentioned a suit, 


the word ‘suit’ was nowhere defined. 


4, Strictly speaking, the present 
cuse cannot be distinguished in principle 
from the case of Ramshai Mullmore re- 
ported in AIR 1928 Cal 840. In that case, 
for the purpose of enforcing the award, 
it was possible to treat the award as 
though it were the judgment but none- 
theless it was something which was not 
a decree. In the present case also under 
Section 634 of the Companies Act, 1956 
the order made by the Court is to be en- 
forced ‘in the same manner as a decree’, 


ye 


` 
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The expression ‘in the same manner as 
a decree’, presupposes that the two are 
not synonymous. The words “same 
manner” only seek to place on the same 
footing things which are not the same. 
A thing which is not a decree is placed 
in the same category as a decree for the 
purpose of execution. In this respect a 
difference in the matter of new Arbitra- 
tion Act is of no help to the petitioning 
creditor. A Division Bench of this Court 
has held that an attachment in execution 
of an award is not attachment in execu- 
tion of decree. It has specifically stated 
that there can be no extension of the ex- 
pression by analogy. That is precisely 
what is being sought to be done here. 
The order passed by the Company Court 
although it may involve adjudication by 
a Court of the matters in controversy be- 
tween the parties in a civil matter, is 
nothing else than an order which under 
Section 634 of the Companies Act, may 
only be enforced “in the same manner 
as a decree made by the Court.” It may 
have many attributes of a decree but 
it is not a decree. It is true that a suit 
has not been defined but it is well esta- 
blished by authorities that a suit is one 
which is commenced by a plaint and 
where there is no civil suit there is no 
decree (1886) 13 Ind App 160 (PC), In the 
case of Beni Madhab v. Abdul Razak re- 
ported in AIR 1933 Cal 673 it has also 
been held ky Buckland J. that insolvency 
proceedings are not suits, Therefore, it 
is not possible to equate the expression 
“in execution of the decree of any Court” 
with “execution as a decre of order passed 
by the Company Court,” The Court may 
no doubt in some extreme cases, modify 
meanings of words used in the statutes 
by construing and interpreting them but 
that is usually done in cases of ambi- 
guilty, patent absurdities and internal 
contradiction. But normally in the words 
of Frankfurter “a Judge must not rte- 
write a statute, neither to enlarge nor to 
Contract it......scccecsss He must not read in 
by way of creation. He must not read 
out except to avoid patent non-sense or 
internal contradiction.” In the instant 
case not only the words coneerned are 
clear and free from ambiguity but J, 
alsó, feel myself bound by the‘ high au- 
thority of a Divisoin Bench of this High 
Court presided over by Rankin C. J. Yet 
it appears to me that such a construction 
may not always be in consonance with 
the ends of justice and may even circum- 
scribe the purpose of the legislation by 
mere: adherence to form. without looking 
into the substance. Decades ago the 
attention of the legislature was drawn by 
the judgment of Rankin, C, J. Sir Din- 
shaw Mulle in his commentaries on In~- 
solvency also felt that an amendment 
might be considered. It is for the Parlia- 


ment, in its wisdom to consider amend- 
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ment of the concerned provision. The 
Court, however, feels that it has no op- 
tion but to hold that the petition must 
fail. There will, however. be no order 


-as to costs, 


Petition dismissed., 
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SALIL KUMAR DATTA AND 
B. C. RAY, JJ. 


Hiralal Chatterjee, Appellant v 
Indra Narayan Chatterjee and another, 
Respondents. 

A F. OJ. D. No. 
D/- 3-9-1974. 

(A) Motor Vehicles Act (1939), S. 47 
(1) (e) (as amended in 1956) — Operation 
by applicant of other transport services 
—- Operation of remunerative services in 
conjunction with unremunerative ser- 
vices —- No preference can be given to 
applicant — Amendment does not alter 
basie position, 

The expression ‘means of production’ 
appearing in Article 39 (c) of the Consti- 
tution includes motor transport service 
for public which is a potent source of 
income. Accordingly in granting permits 
to private applicants or operators the 
Regional Transport Authority, consistent 
with the directive principles of State 
policy, has to see that there is no concen- 
tration of the source of income from the 
motor transport service to the common 
detriment. Section 47 (1) (e) is a general 
directive in this respect and the authority 
in considering applications for a stage 
carriage permit shall have regard to the 
above and also other matters referred to 
in Section 47, AIR 1962 Cal 183, Re- 
lied on. (Paras 8, 9) 
Cases Referred: Chronological Paras 


AIR 1969 SC 98 = (1969) 3 SCC 489 6 
AIR 1962 Cal 183 7 

Tapas Chandra Ray, for Appellant; 
Anil Chandra Sen and Sushil Kumar 
Banerjee, for Respondents, 

SALIL KUMAR DATTA, J.:— This 
is an appeal against the judgment and 
order of D. Basu, J, dated June 20, 1968 
in Civil Rule No, 122 (w) of 1966, The 
facts as appearing from the petition are 
as follows: The Regional Transport Au- 
thority. Bankura (hereinafter referred to 
as “R. T. A.”) declared one vacancy on 
Bankura to Golabari via Indpur and 
Khatra Road and applications were invit- 
ed for permits. The petitioner as also 
the opposite party No. 2 and others ap- 
plied for the same and altogether 78 ap- 
plications were received, The police 
verifications were made in respect of the 
said candidates. About opposite party 
No, 2 the police report stated that he was 
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holding permits in other routes, solvent 
to purchase bus, though he had no know- 
ledge of driving motors. About the peti- 
tioner the police report said that he had 
experience of motor transport business 
for ten years, held no permit in any 
route and was solvent to purchase bus. 
It was further stated that the opposite 
party No. 2 had also share in other 
passenger transport firms in other routes 
of the district It was stated in the peti- 
tion that the persons who were drivers 
like the petitioner were given special con- 
sideration. In spite of the fact that the 
opposite party No. 2 was holding share 
in businesses and firms that were grant- 
ed permits in the two routes of the dis- 
trict and he was nota driver, he was 
given permit in the disputed route by a 
resolution of the R,T. A. dated Septem- 
ber 21, 1963 in violation of Rule 57A of 
the Bengal Motor Vehicles Rules on the 
ground that the said opposite party did 
not hold permit exclusively. The peti- 
tioner filed an appeal before the appel- 
late sub-committee of the State Trans- 
port Authority and the grant of the per- 
mit to the opposite party No. 2 was set 
aside and the case was remanded for re- 
consideration from the stage prior to Sep- 
tember 21, 1963. Again, at the meeting 
‘of September 27, 1965 the R.T. A. grant- 
ed one permit to the opposite party No. 2 
in Bankura to Suri via ITlambazar, The 
application in respect of the disouted 
route was considered by the R.T.A. on 
November 17 and 20, 1965 and the 
R.T.A. again granted permit to the said 
opposite party No. 2, This grant of the 
permit was challenged by the petitioner 
in the connected Rule on the ground 
inter alia that it was in violation of 
Rule 57A as the said opposite party was 
also a shareholder in the two firms who 
had permits in other routes of the dis- 
trict. Further the petitioner himself was 
a driver and conductor and thus had con- 
siderable experience in passenger trans- 
port business and he wasamore suitable 
candidate, On these allegations and con- 
tentions the petitioner moved this Court 
under Article 226 of the Constitution 
praying for a writ in the nature of Man- 
damus forbearing the respondents from 
giving effect to the proceeding granting 
permit to the said opposite party and also 
for a writ in the nature of certiorari 
quashing the same, 


2. The Rule was opposed by the 
opposite party No. 1, the Secretary of the 
R.T.A. who filed an affidavit-in-opposi- 
tion stating that experience as driver has 
never been accepted as requisite experi- 
ence in passenger transport business. 
Rule 57A applies only when other condi- 
tions are equal, preference is to be given 
to the persons who hold no permits, Per- 
mit was granted to the opposite party 
No, 2 who in view of his long experience 
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and sufficient funds to place adequate 
vehicle was selected by the R.T. A. after 
full consideration as he was found most 
suitable candidate for the grant and 
Rule 57A had no application. Ii was ac- 
cordingly submitted that the permit was 
granted to the said opposite party in ac- 
cordance with law and all allegations - 
contrary thereto were denied. There was 
an affidavit-in-opposition on behalf of the’ 
opposite party No. 2 who also denied all 
allegations against him in the petition. It 
was submitted that he had some two 
annas share in Kalika Company and one- 
third share in Lakshmi Transport Com- 
pany which had the said transport per- 
mits . It was also stated that he had per- 
mit exclusively in his name in a differ- 
ent route by a resolution of the R. T. A. 
of September 27, 1965. It was submitted 
that Rule 57A had no application as there 
was no doubt that he was a more suitable 
candidate. j 


3. An affidavit-in-reply was filed 
by ihe petitioner reiterating the allega- 
tion made in the petition. 


4. The learned Judge held that 
the opposite party No. 2 had experience 
in passenger transport business and had 
better solvency, In discussing the basis 
of Rule 57-A he referred to S. 47 (1) (e) 
of the Motor Vehicles Act as also Arti- 
cle 39 (c) of the Constitution. It was ob- 
served that the directive principles of 
State Policy laid down in Part IV of the 
Constitution served as a beacon light to 
the judiciary for furtherance of the ob- 
jectives of the Constitution which is to 
secure social and economic equality. Law 
accordingly should be interpreted so that 
it may be in conformity with the direc- 
tive principles. Article 39 (c) ensures 
that the State is to direct its policy so 
that a part of the economic system does 
not result in concentration of wealth and 
means of production to the common de- 
triment. Section 47 (1) (e)is to be inter- 
preted in the light of the provisions of 
the said Article, It was held that while 
Rule 57A speaks of preference in a parti- 
cular contingency S. 47 (1) (e) of the 
Motor Vehicles Act provides a general 
directive. The Court further found that 
the opposite party No, 1 in the meantime 
had been granted another permit exclu- 
sively by a resolution dated September 
27. 1965 by the same R.T.A. and on 
this ground many applications had been 
rejected. This factor was not taken into 
consideration by the R.T.A. in the im- 
pugned resolution, It was further found 
that neither S5. 47 (1) (e) nor Rule 57A. 
excludes a collective permit from the mis- 
chief of their operation, The Court was 
of opinion that the R.T. A. has not consi- 
dered the application for permit in the 
light of those statutory provisions after 
remand by the appellate authority. The 


a 


. learned Advocate appearing 
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Rule was accordingly made absolute and 
the R.T.A, was directed to dispose of 
the application in the light of the direc- 
tions given in the judgment indicated 
above, though the order was not to be 
taken as an inclination in favour of the 
petitioner, 

5. The opposite party No, 2 has 
challenged the propriety of this order in 
this appeal. Mr. Tapas Chandra Ray, 
for the ap- 
pellant, submitted that on its own finding 
that the petitioner and the opposite party 
No, 2. appellant before us, are not equal, 
the Court should have held that R. 57A 
had no application. Further the other 
observations on Article 39 (c) or Sec- 
tion 47 (1) (e) are redundant and unneces- 
sary, Further Section 47 (1) (e) -does not 
predicate the possession of a permit as a 
disqualification but as a qualification for 
grant of further permit, 


6. It is to be noted that when a 
matter is remanded to a Judicial or 
Quasi~judicial Authority for disposal of 
the same in accordance with law, the 
High Court, not sitting as an appellate 
authority, should not impose its views on 
the merits of the claims which should 
be left to the appropriate authority. As 
was observed in Thakur Birendra Singh 
v. State of Madhya Pradesh, (1969) 3 SCC 
489 = (AIR 1969 NSC 98) when the 
High Court is not sitting on appeal over 
a decision of a Tribunal or authority no 
direction should be given by it in the 
matter when the case is remanded for 
fresh consideration and as such it should 
be left at large. 


7. Section 47 (1) provides 
matters to be taken into consideration by 
a Regional Transport Authority in consi- 
dering an application for grant of stage 
carriage permit. Clause (e) of Section 47 
(1) prior to its amendment in 1956 pro- 
vided as follows: 

“the operation by the applicant of 
other transport services and in particular 
of unremunerative services in conjunc- 
tion with remunerative services.” 

The clause after the amendment reads as 
follows:— 

“the aperation by the applicant of 

other transport services including those 
in respect of which applications from 
him for permit are pending.” 
It has been held in Gopal Chandra v. 
State of West Bengal, AIR 1962 Cal 183 
that the provision as amended does not 
indicate that any preference should be 
Piven to the applicant on that ground. 
On the contrary it is a relevant factor as 
a ground for refusing permit to the per- 
mit holder and according permit to the 
non-permit holder, 

8. The law as it was before the 
amendment seems to suggest that the 
operation of other transport services by 
the applicant should be taken into consi- 
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deration particularly of unremunerative 
service in conjunction with remunerative 
service. The obvious implication seems 
to be that if the applicant had a remu- 
nerative service in conjunction with un- 
remunerative service in other route he 
was not to be given any preference and 
the amended clause (e) does not alter the 
basie position, 

9. The provisions ïn the Motor 
Vehicles Act relating to grant of permits 
is to be considered in the context of the 
rapid growth and huge expansion of 
motor transport service and it has long 
become a potent source of income. In 
Part IV of the Constitution, Arts. 38 and 
39 provide: 


“38. The State shall strive fo pro- 
mote the welfare of the people by secur- 
ing and protecting as effectively as it may 
be a social order in which justice, social, 
economic and political, shall inform all 
institutions of the national life, 


39. The State shall, in particular, 
direct its policy towards securing 


(c) that the operation of the econo- 
mic system does not result in the concen- 
tration of wealth and means of produc- 
tion to common detriment.” 


There can be no dispute that means of 
production include motor transport ser- 
vice for public which is a potent source 
of income. Accordingly in granting per- 
mits to private applicants or operators 
the Regional Transport Authority, consis- 
tent with the directive principles of state 
policy. has to see that there is no con- 
centration of the source of income from 
the motor transport service to the 
common detriment, Clause (e) of S. 47 
(1) of the Act is a general directive in 
this respect and the authority in consi- 
dering applications for a stage carriage 
permit shall have regard to the above 
and also other matters referred to in 
Section 47 (1). The proviso to Section 47 
(1) which gives preference to Co-opera- 
tive Societies over an individual appli- 
cant for grant of stage carriage permit 
does not alter the position as contended. 
We also agree with the learned Judge 
that Section 47 (1) (e) provides a general 
directive while Rule 57A is a directive 
in a contingency. We are also in agree- 
ment that neither Section 47 (1) (e) nor 
Rule 57A excludes a collective permit 
from the operation of the said provisions. 
The interpretation of law as set out in 
the judgment under appeal as also in this 
judgment will be binding on the R.T, A. 
in considering the applications for grant 
of permit. 


10. It must, however, be made 
clear that while interpretation of law 
involved is binding on the subordinate 
Tribunal or Authority as indicated, the 
position will be completely different ən 
questions of fact relating to applications 
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before the R. T. A. As held by the 

upreme Court in the decision cited above 
it would not be proper for the High 
Court to impose its finding on the respec- 
tive merits of the claim of which the 
R.T.A. is the sole-Judge. The R.T.A. 
accordingly will proceed and dispose of 
the applications in accordance with law 
untrammelled by any observation or opin- 
ion expressed in the judgment under 
appeal or in this judgment on the merits 
of the respective cases of the parties. 
Subject to the above observations this 
appeal is dismissed, There will be no 
order as to costs. 


B, C. RAY, J.:— I agree, 
Appeal dismissed. 
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CHITTATOSH MOOKERJEE, J. 
Sri Iswar Sridhar Jiew, Plaintiff-Ap- 
pellant v. Anup Lal Sharma, Defendant- 
Respondent, 


A. F. O, D. No. 
D/- 31-5-1974., 

(A) T. P. Act (1882), S. 106 — Eject- 
ment suit — Burden is on tenant to prove 
that tenancy was for manufacturing pur- 
poses—-Lease premises consisting of single 
room ~~ Tenant himself residing in room 
— He must prove that dominating pur- 
nose of letting was manufacturing pur- 
pose, 


In an ejectment suit the burden for 
purposes of Section 106 is on the tenant 
to prove that the tenancy was exclusive- 
ly for manufacturing purposes or at least 
the dominating purpose was for user for 
manufacturing purposes and to esta- 
blish that the activities carried on by 
him in the leased premises constituted 
manufacturing purposes within 5. 106 
and when the tenant himself was resi- 
ding in the leased premises consisting of 
a single room he must prove that the do- 
minant purpose of the letting was manu- 
facturing purpose. AIR 1973 SC 425 and 
AIR 1970 SC 839, Rel. on. AIR 1962 Cal 
608. Dist. (Paras 2, 8) 

(B) T. P, Act (1882), S. 106 — Ex- 
pression “manufacturing purposes”, in 
S. 106 — Meaning of. 


The expression “manufacturing pur- 
poses” in S. 106 is used in its popular and 


872 of 1965, 


dictionary meaning and the word “manu-° 


facture” implies a change and to cons- 
titute manufacture there must be such a 
transformation in the material that a new 
and different article must emerge having 
a distinctive name, character or use, AIR 
1973 SC 425, Rel. on. (Para 2) 


(C) T. P, Act (1882), S. 196 — Nature 
of tenancy — Criterion for ascertaining 


nature indicated — Whether tenancy was 
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for manufacturing purposes — Municipal 
licences showing that tenant was manu- 
facturing iron goods and leased room was 
used for storing old iron — Evidentiary 
value of. 


The nature of the tenancy has to be 
ascertained from the purpose for which 
letting was made and not by alleged 
subsequent user to which the leased pre- 
mises is put and the tenant must prove 
that the landlord has agreed to the use 
of the leased premises for manufacturing 
purposes and the Municipal licences des- 
cribing the tenant as proprietor and 
showing that he was carrying on manu- 
facturing of iron goods are not by them- 
selves proof of the fact that the tenant 
actually manufactured those articles in 
the leased premises nor can the Munici- 
pal licences mentioning that the leased 
premises was used for storing old iron 
lead to the inference that the storing of 
iron was for the purpose of manufactur- 
ing process, (Para 9) 

(D) Hindu Law — Religious endow- 
ment—Premises owned by deity—Agree- 
ment letting out premises signed by She- 
bait — Shebait throughout acting as such 
— Omission to describe himself as She- 
bait of deity held made no difference — 
Agreement was binding on deity. 

(Para 3) 

(E) Civil P. C. (1908), S, 96 — Agree- 
ment on behalf of deity — Whether 
agreement is binding on deity is question 
of law — Trial Court’s finding can be 
challenged in appeal. 


The question whether an agreement 
on behalf of the deity binds it is a ques- 
tion of law and hence the finding of the 
trial Couri that the agreement letting 
out the premises belonging to the deity 
was not binding on the deity as it was 
not signed by the Shebait in his capacity 
as Shebait can be challenged in appeal. 


(Para 3) 
Cases Referred: Chronological 


Paras 
AIR 1973 SC 425 = 1973 SCD 163 2, 


8 
‘AIR 1970 SC 839 = (1971) 3 SCC 39 8, 


11 
AIR 1962 Cal 608 = 66 Cal WN 414 3 


Aditya Narayan Roy and Kana- 
kendra Bhusan Kanjilal, for Appellant; 
Saktipada Chatterjee, for Respondent. 


JUDGMENT:— The only point in 
this appeal is whether the tenancy of the 
respondent in respect of the suit room 
under the plaintiff-appellant deity was 
for ‘manufacturing purposes’ or for ‘other 
purpose’ within the meaning cf Sec, 106 
of the Transfer of Property Act. The 
learned Judge of the Trial Court has dis- 
missed the ejectment suit brought by the 
appellant-deity against the defendant- 
respondent on the ground of default in 
payment of rent upon the view that the 
tenancy of the defendant was for manu- 


at 
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facturing purposes and therefore, the said 
tenancy was only terminable by service 
of a six months’ notice expiring with the 
year of the tenancy. The learned Judge 
of the Court below incidentally - found 
that the defendant had committed de- 
fault in payment of rent for four months 
and therefore, the ground under Sec. 13 
(D) (i) of the West Bengal Premises Ten- 
ancy Act had been established by the 
plaintiff-appellant, 

2. In my opinion, the learned 
Judge’s finding regarding.the purpose of 
letting of the suit room in favour of the 
defendant-respondent cannot be sustain- 
ed. The burden of proof was heavily 
upon the defendant-respondent to satis- 
factorily prove that the tenancy taken 
by him was exclusively for manufactur- 
ing purposes of at least the dominant pur- 
pose was for user for manufacturing pur- 
poses. Secondly the defendant was required 
to establish that the activities carried on 
by him in the suit premises constituted 
manufacturing purposes within the mean- 
ing of Section 106 of the T., P. Act. In 
this connection Mr. Roy, learned Advo- 
cate for the appellant has rightly placed 
reliance upon the recent decision of the 
Supreme Court in Allenbury Engineers 
Pvt. Ltd. v. Sri Ram Krishna Dalmia re- 
ported in AIR 1973 SC 425. Shelat J. de- 
livering the judgment of the Court laid 
down that the burden of proving that 
the lease was for manufacturing pur- 
poses, must for the purposes of Sec, 106, 
lie on the party who claims it to be so. 
That burden is to establish that the ex- 
clusive or at least the dominant purpose 
of the lease was the manufacturing pur- 
pose, The expression ‘manufacturing 
purposes’ in Section 106 is used in its 
popular and dictionary meaning, the 
Transfer of Property Act not having ap- 


plied any dictionary of its own for that. 


expression. The word ‘manufacture’ im- 
plies a change, but a mere change in the 
material is not manufacture. There must 
be such a transformation that a new and 
different article must emerge having a 
distinctive name, character or use, 

3. In my view none of the afore- 
said requisites has been fulfilled by the 
defendant-respondent, The  plaintiff-ap- 
pellant produced an alleged agreement 
dated Ist December 1960. Ext. 4, The 
same was described as an acknowledge- 
ment of payment of Rs. 80/- in pursuance 
of a mutual oral agreement between the 
parties regarding letting out the said 
room in favour of the defendant. The 
said acknowledgment/agreement did not 
mention the purpose of the letting. The 
last paragraph of the said agreement/ 
acknowledgment stipulated that the ten- 
ant observing the terms and conditions 
shall be entitled to a rebate of Rs. 8/- 
per month from monthly rent during the 
period of his occupation. Another stipu- 
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lation was that the security deposit of 
Rs. 80/- made by the defendant would be 
refundable to him only on his vacating 
the tenement after giving due notice of 
one calendar month, The learned Judge 
of the Court below refused to take the 
Said agreement into consideration upon 
the view that the agreement was not 
signed by D. N. Srimani as Shebait of 
the deity and therefore, the said contract 
was not between the present plaintiff and 
the defendant. The time construction of 
the said agreement would be law (sic). 
Therefore, the concession made on behalf 
of the plaintiff noted in the judgment 
does not really bind the present appel- 
lant from contending that the view taken 
by the learned Judge regarding the effect 
of the said agreement/acknowledgment 
was plainly erroneous. The premises ad- 
mittedly was owned by the plaintiff- 
deity. The said D, N. Srimani did not set 
up any beneficial title in himself, He was 
throughout acting as a Shebait. The 
defendant’s plea that he did not under- 
stand the contents of the said agreement 
was presumably not accepted by the 
trial Court. Therefore, the omission on 
the part of the said D., N. Srimani to des- 
cribe himself as the Shebait of the plain- 
tiff-deity did not make any difference to 
the true legal position that in the instant 
case he was acting on behalf of the 
plaintiff-deity in inducting the defendant 
as a tenant of the disputed room. It is 
not really the form of the agreement but 
the substance which matters. In substance 
the agreement was between the deity re- 
presented by the said D. N. Srimani and 
the defendant. 


4, The said agreement. as I have 
already pointed out, clearly stipulated 
that the tenant would be entitled to 
vacate the tenement after giving due 
notice of one calendar month and claim 
refund of the security deposited by him. 
Section 106 of the T. P. Act begins by 
saying “in the absence of a contract of 
local usage to the contrary......ccccccess i 
Therefore, the law clearly recognises 
freedom of the parties to contract regard- 
ing duration of the notice for terminating 
the tenancy. I am unable to accept the 
submission of Mr. Chatterji that the 
above stipulation in the agreement can 
be availed of only by the tenant and the 
landlord was not entitled to determine 
the tenancy by giving one month’s 
notice. Upon reading of the said agree- 
ment it is clear that the intention of the 
parties was that the tenancy in favour 
of the defendant would be terminable by 
giving one month’s notice on either side, 


5. It is true that the plaintiff. 
deity~shebait did not examine himself as 
a witness in the case. But a Karmachari 
of the landlord was examined who de- 
posed that he was looking after the suit. 


\ 
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“The defendant, according to P. W. 1 was 


a monthly tenant. He also stated that the 
defendant lived in the room and also car- 
ried on repair works. P. W. 1 had fur- 
ther stated that the defendant had taken 
ease for business purpose and also for 
repair works. He denied the suggestion 
put to him in ccurse of cross-examina~ 
tion that the defendant was manufactur- 
ing iron parts and had stated that the 
defendant was only repairing them, I am 
not prepared to draw any adverse pre- 
sumvtion for non-examination of D, N. 
Srimani particularly when the defendant 
did not categorically’ assert in his own 
evidence that D. N. ‘Srimani had per- 
sonally agreed that the defendant would 
be allowed to carry on manufacturing 
process in the suit premises. The only 
agreement with him mentioned by the 
defendant was regarding payment of 
rent, ; ' 


6. In this connection it may he 
pointed out that the burden of proof was 
upon the defendant and in case the 
defendant failed to prove his case that 
the tenancy was for manufacturing pur- 
pose or at least the dominant purpose of 
the tenancy was for manufacturing agri- 
cultural implements, his defence regard- 
ing insufficiency of the length of the 
ejectment notice must be rejected. 


7. The defendant in his written 
statement took the plea that the tenancy 
was for manufacturing purposes. In 
evidence he also claimed that he had 
taken lease for manufacturing purposes 
i. e. for manufacture of agricultural im- 
plements and not for mere repairing 
works. He did not do, according to 
D. W, 1, any repair work. D. W. 1 also 
alleged that he had press machine, grind- 
ing wheel. drill machine and one Kamar- 
shala and oven fanned by bellows. The 
defendant’s evidence on this point was 
not corroborated by any reliable evi- 
dence. He did not examine any other per- 
son corroborating that he carried on 
manufacturing process in the suit room 
or that in: fact, he had- got the above 
machines etc. The defendant at no stage 
applied for commission for local inspec- 
tion of the suit premises. Therefore, at 
this stage I cannot entertain the plea of 
Mr, Chatterji that such opportunity after 
expiry of more than 10 years from the 
date of the institution of the suit should 
be extended to the defendant. Further, 
there is no evidence that the defendant 


brought the said machines immediately 


after the tenancy in his favour was creat- 
ed. There is also no evidence that such 
machines, like press’ machines, grinding 
machines, grill machines were usable only 
for manufacturing purposes and that 
same were not usable for repair works, 
which according to the plaintiff, he was 
carrying on in the suit premises. 
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8. The defendant in his evidence 
did not deny that he had been residing 
in the suit premises. (In this connection 
see evidence of P. W., 1). In fact. defen- 
dant gave his address as 133, Acharya 
Prafulla Chandra Road. Therefore, I hold 
that the. defendant .was also residing in 
the suit room. Therefore, the suit room 
was being used for multiple purposes. 
even assuming that he carried on manu- 
facturing business, According to the 
defendant, he carried on repair works. I 
have already pointed out that the defen- 
dant has not satisfactorily proved that 
he in fact carried on manufacturing busi- 
ness in the suit premises. In any view of 
the matter when he was himself residing 


in the suit premises which consisted of a} - 


single room, he was required to prove 
that the dominant purpose of the letting 
was manufacturing purpose, In this con- 
nection see the observation of the 
Supreme Court in AIR 1973 SC 425 
(supra) and also the decision of the 
Supreme Court in C. Mackertich v. 
Stevart and Co, Ltd., reported in (1971) 
3 SCC 39 = (AIR 1970 SC 839). The 
decision of Laik. J. in 66 Cal WN 414 
(416) = (AIR 1962 Cal 608 at p. 610) is 
distinguishable on facts. In the said case 
the Court of appeal had found that the 
defendant was running a Hosiery Factory 
in the premises and only one room in the 
first floor was in occupation of one of 
its officers for residence, Laik, J. held 
in that case that the principal purpose of 
the tenancy was fof manufacture (see 
pages 416-417) (of Cal WN) = {at p. 610 
of AIR). In the instant case the suit pre- 
mises consists of one room. The defen- 
dant has failed to prove that the venture 
carried on by him in the room itself 
amounted to manufacturing purpose. He 
was also living in the same room, There- 
fore, in such circumstances the defendant 
has not been able to prove the requisite 
elements for bringing his case within the 
‘manufacturing purposes’ mentioned in 
Section 106. He cannot claim that his 
tenancy was terminable only by six 
months’ notice expiring with the year oi 
his tenancy. 


9, The learned Judge erroneous- 
ly placed reliance upon the Corporation 
Receipts produced by the defendant: in 
support of his claim that he carried on 
manufacturing process in the suit premi- 
ses. In the first place the nature-of the 
tenancy has to be ascertained from the 
purpose for which letting was made and 
not by alleged subsequent user to which 
the premises is put. The defendant must 
prove that the landlord had agreed to 
use of the premises for manufacturing 
purposes. The licence (Exhibit-C) was 
obtained by the defendant under Sec- 
tions 218 and 219 of the Calcutta Muni- 
cipal Act, 1951 for carrying on profes- 
sion, trade and calling Class VI. The 
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mere fact that the defendant was des- 


cribed as proprietor and because such 
licence showed that he was carrying on 
manufacturing of iron goods (agricultural 
and tin wire machinery) were not by 
themselves proof of the fact that the 
defendant actually manufactured these 
articles in the suit room, The licences 
under Section 437 of the Calcutta Muni- 
cipal Act 1951 for the years 1962-63 and 
1963-64 were for the periods subsequent 
to the date of creation of the tenancv 
vide Exts. B and B (1), Ext. B stated 
that the premises was being used as a 
storing room. Ext. B (1) also mentioned 
that the rocam was being used for the 
purpose of storing old iron. The learned 
Judge of the Court below was not en- 
titled to infer from these licences that 
such storing of old iron was for the pur- 
pose of manufacturing process. In my 
view it can be equally said that such 
storing room was for effecting repairs or 
commercial purposes. It was also neces- 
sary for the defendant to satisfactorily 
prove that the process carried on by him 
in the suit premises resulted in the pro- 
duction of new and different article, hav- 
ing distinctive name. character and use. 
The defendant did not incidentally pro- 
duce his books of accounts and other 
papers which might have indicated what 
kind of business he carried on in the suit 
premises, 


10. There is no substance in the 
contention of the learned Advocate for 
the respondent that the plaintiff in the 
ejectment notice or in the plaint had 
made implied admission that the defen- 
dant was carrying cn manufacturing pro- 
cess. The plaintiff did not ultimately 
press his case of waste against the defen- 
dant, The plaintiffs shebait in the eject- 
ment notice had mentioned that the 
defendant was liable to be ejected both 
under Section 13 (1) (i) and 13 (1) fd) of 
the West Bengal Premises Tenancy Act. 
The statement in paragraph 4 of the 
plaint that the defendant had set up a 
highly flamed furnace inside the room 
and had thereby damaged the roof, can- 
not also be taken up as an admission by 
the plaintiff that manufacturing process 
went on in the premises. The plaint must 
be read as a whole. The plaintif had 
claimed therein that the tenancy was a 
monthly one. Secondly. existence of fur- 
nace or oven (as the defendant claimed 
in his evidence) may be also consistent 
with carrying on repairing works in the 
suit premises. The same need not neces- 
sarily mean that the defendant was car- 
rying on manufacturing process. Further, 
it was necessary for the defendant to 
prove that such alleged manufacturing 
process was commenced in the suit pre- 
mises by consent of the plaintiff, The 
same was not proved. 
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11. In the result, I reach the con- 
clusion that the learned Judge of the 
court below erred in finding that the 
ejectment notice served upon the defen- 
dant was invalid and that the defendant’s 
tenancy was liable to be terminated by 
six months’ notice with the expiry of the 
year of the tenamcy. In the above view 
it is not necessary for me to examine the 
question whether a lease for manufactur- 
ing purpose can be created only by a re- 
gistered document. The Supreme Court 
in (1971) 3 SCC 39 = (AIR 1970 SC 839) 
(supra) referred to the said question but 
did not finally decide the same. 


12. The defendant tenant in the 
instant case had made an application 
under Section 17 (2) of the West Bengal 
Premises Tenancy Act. He had also depo- 
sited in the trial court rents for the 
months from May 1963 to July 1963 with 
statutory interest, vide order No. 2, dated 
8th January, 1964. The trial court by its 
order dated 14th March. 1964 had dispos- 
ed of the said application. In my view 
the said order passed under Section 17 
(2) was not in accordance with law. The 
learmed Judge of the court below did not 
determine the dispute raised by the de- 
fendant, He also did not determine the 
amount, if any, which the defendant was 
liable to deposit towards arrears of rent. 
Therefore, the finding of the learned 
Judge in the judgment under appeal that 
the defendant had committed default for 
four months cannot be sustained. Having 
regard to the provision of sub-section (4) 
of Section 17, no decree for ejectment 
under Section 13 (1) (i) ean be made 
against the defendant in case he had com- 
plied with the provision of sub-section 
(1), (2) or (2a) of Section 17 as the case 
may be. In the instant case the defendant 
did make an application under Section 17 
(2), When the trial court did not dispose 
of the said application in accordance with 
law, the defendant can justly make a 
grievance that he has been denied oppor- 
tunity of depositing an amount equi- 
valent for rent for the period for which 
he might have made default. Without dis- 
posing of the application under Section 
17 (2) it was also not proper for the trial 
Court to enter into the issue regarding 
default. I have not examined the correct- 
néss or otherwise of the finding of the 
trial Court regarding default. The case 
must be now remitted to the trial Court 
for taking up the hearing of the Section 
17 (2) matter, After remand, the Court 
again would consider whether the plain- 
tiff is entitled to get a decree under Sec- 
tion 13 (1) (G). After remand. the Court 
would determine the dispute and also 
the amount, if any. still to be deposited 
and give time to deposit the same. the 


trial Court will again take up the final 
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hearing of the suit. In case it is found 
that the defendant has fully complied 
with the provisions of Section 17 (1) and 
(2), the trial Court will give the defen- 
dant relief under sub-section (4) of Sec- 
tion 17 of the Act. The trial Court. after 
remand, will proceed on the basis that 
the ejectment notice served upon the 
defendant was valid and that the defen- 
dant’s tenancy was thereby lawfully 
terminated, 

13. In the result, I allow the ap- 
peal. set aside the judgment and decree 
of the trial court and also set aside order 
No. 11 dated the 14th March, 1964 passed 
by the trial Court and remand the case 
to rehear the case in accordance with law 
and in the light of the ebservations con- 
tained in this judgment. 

14. Let the records go down as 
quickly as possible. 

15. The trial Court will try to dis- 
pose of the suit at an early date. 

16. There will be no order as to 
costs in this appeal. 

Appeal allowed. 
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DIPAK KUMAR SEN, J. 

Poysha Industries Co. Ltd., Appellant 
v. Dy. Controller of Patents and Designs, 
Respondent. 

Matter No. 92 of 1973, D/- 28-5-1974. 

(A) Patents and Designs Act (1911), 
S. 9 (d) — Patents Act (1970), S. 25 (e) — 
Application for patent for invention — 
Opposition under S. 9 (d) — No proof that 
alleged invention was publicly used or 
was publicly known — Grant of patent 1S 
correct, 

Where, in opposition to an apziica- 
tion for patent for an invention, the op- 
ponent claimed umder S. 9 (d) of the Act 
of 1911 that the alleged invention has 
been publicly used or was publicly 
known, and the said ground was not esta- 
blished, an order granting the patent is 
correct. A new plea that the alleged in- 
vention was not an invention at all such 
as would disentitle the applicant to the 
grant of a patent under the new Patents 
Act 1970 S. 25 (e) but which plea could 
not have been raised under the Act of 
1911, cannot be urged in appeal. 

(Paras 7. 9. 11 and 13) 

D. K. Dey, for Appellant; Somnath 
Chatterjee, for Respondent. 


JUDGMENT :— The alleged inven- 
tion which is the subject-matter of this 
appeal from a Patent’s order is (a) a pil- 
ferproof closure for a container compris- 
ing a top ring seamed to the body of the 
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container, and aperture in the top ring 
of substantially smaller dismemsions than 
the dimensions of the said top ring, a 
diaphragm covering the said aperture and 
a lid adapted to fit over the aperture, 
characterised in that the lower free edge 
of the wall of the aperture is crimped 
with the free edge of the diaphragm: (b) 
a closure as claimed hereinabove further 
characterised in that the upper edge of 
the wall of the aperture is curled, fc) a 
closure as claimed above wherein the 
flange of the lid is adapted to rest on the 
said curled upper edge of the aperture in 
the closed position, (d) a closure as 
claimed wherein the diaphragm is adapt- 
ed to be cut along an edge adjacent to the 
said crimp. 

The Metal Box Company of 
India Ltd., of Barlow House, 59, Chow- 
ringhee, Caleutta 20, an Indian Company, 
the respondents herein applied under Sec. 
tions 3 and 4 of the Indian Patents and 
Designs Act, 1911 for a patent of the | 
aforesaid invention, in the office of the 
Patents and Designs on or about 16th 
April, 1969. 

Be Poysha Industrial Company 
Ltd. of Bombay, also an Indian Company, 
the appellants herein intended to oppose 
the said application for patent and filed 
a written statement of opposition on or 
about 24th July, 19'70. 


4, In the said opposition the ap- 
pellants, objected to the grant of patent 
under Section 9 (d) of the Indian Patents 
and Designs Act, 1911, on the sole ground 
that the invention has been publicly used 
in a part of India or has been made pub- 
licly known in any part of India, 


5. In support of the said ground 
it was alleged on behalf of the appellants 
that they have been manufacturing and 
selling tin containers with crimped dia- 
phragms to Messrs. Corn Products Co. 
(India) (P.) Ltd. since February 1960 and 
also to Messrs. Zandu Pharmaceutical 
Works Ltd. since March 1969. It was fur- 
ther alleged in the said opposition the 
alleged claim for patent by the respon- 
dents as regards improvement in con- 
tainer closure was neither novel nor new 
but an application and utilization of the 
known technique of crimping commonly 
used by the appellants for closure of con- 
tainer tops and that the method used by 
the applicant for crimping the top por- 
tion of the container was common and 
known to the industry and did not re- 
quire any particular technique or skill. 


6. As evidence in support of the 
opposition the appellants relied on an 
affidavit of one Hooseini A. Barodavala of 
Bombay, a director of Zenith Tin Works 
Private Ltd. affirmed on the 12th August, 
1971 wherein it was alleged that the im- 
provement in the container closure claim- 
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ea by the respondents was a common 
technique known to the deponents com- 
pany and that such pilferproof dia- 
phragms hed been manufactured and 
supplied by the deponents’ company for 
many years past it was alleged that the 
claim for patent rights in respect of the 
improvement in the container closure was 
neither novel nor ingenuous but hac been 
known to the industry in general and the 
technique the patent for which was ap- 
plied for was identical with technique 
used by the deponents’ company. In ano- 
ther affidavit oft one Gopal Krishna Sub- 
bunji Kadbet a person in charge oi qua- 
lity control of the appellants products, 
affirmed on 10th August, 1971. it was 
alleged that in July 1960 the deponent 
had occasion to negotiate with Messrs. 
Hindustan Lever Ltd. pursuant whereto 
about 3,700 containers where the opening 
of the container tops was smaller than 
the opening of the wall and the dia- 
phragm or taggar had been fitted to the 
smaller opening in respect of the whole 
wall of the container were delivered. The 
respondents in turn relied on an affidavit 
of one Ram Bachan Pandey affirmed on 
16th Jume 1972 where it was alleged that 
pilferproof closures for containers as 
claimed in the application were not 
known prior to the date of the filing of 
the application, ie. 16th April 1969 and 
it was also alleged that there had been 
mo manufacture or sale of such closures 
as claimed in the said application. 


7. By his decision dated the 4th 
of January 1973 the Deputy Controller 
of Patents and Designs held that prior 
public knowledge and user in India had 
not been established by the appellants 
and as such the opposition to the grant of 
the patent on the said application was 
dismissed with costs. 


8. The Patents Act 1970 came into 
force on or about 21st of September, 1970 
and Rules thereunder were published 
sometime on 20th April, 1972. At the time 
of hearing of the application the new Act 
and the Rules thereunder were in force 
and the earlier Act had been repealed. 
The application however, was opposed on 
the only ground as laid down in Section 9 
(d) of the earlier Act. To succeed on that 
ground the appellants had to establish 
that the invention for which the patent 
was being claimed namely the container 
and closure had been publicly used or 
was publicly known in India prior to the 
filing of the said application. From the 
evidence adduced before the Deputy Con- 
troller of Patents and Designs it appears 
that the appellants failed to establish the 
ground, What was established that the 
technique used by the aprellants in 
manufacturing the container and closure 
namely the crimping of a diaphragm in 
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the edge of the aperture in the cottainer 
was known. But no patent was being 
claimed for tis technique. The alleged 
supply of identical containers and closu- 
res to M/s. Hindustan Lever Ltd. was ad- 
mittedly after the application for patent 
was filed. 


9. Mr. D. K. Dey learned counsel 
appearing on behalf the appellants has 
sought to contend that the container and 
closure for which the patent was:-applied 
for was not an invention at all but was 
only an obvious use of known techniques 
which did not call for any inventiveness. 
What the respondents had done was to 
make the closure smaller than the mouth 
of the container and the diaphragm fitted 
over the smaller opening by the known 
process of crimping and curling. Leading 
English Authorities were cited by Mr. De 
in support and he centended that the 
subject-matter of this application not be- 
ing an invention at all a patent should 
not have been granted. This appears to 
me to be a new ground altogether and it 
seems that under the earlier Act the ap- 
plication could not have been opposed on 
such a ground. Under the earlier Act, in 
a petition for revocation of patents under 
sub-sections (d) and {e} of Section 26 it| 
could be contended that— 

(d) That the invention was not, at 
the date of the patent. a manner of new 
manufacture or improvement: 

(e) That the invention does not in- 
volve any inventive step, having regard 
to what was known or used prior to the 
date of the patent. 


10. In the subsequent Act of 1970 
which came into existence during the 
pendency of this application the grounds 
for opposition to the grant of a patent 
have been extended. Sub-sections (e) and 
(f) of Section 25 of the new Act read as 
follows: 


(e) That the invention so far as 
claimed in any claim of the complete 
specification is obvious and clearly does 
not involve any inventive step having re- 
gard to what was used in India before 
the priority date of the applicant's claim; 

(f) That the subject of any claim of 
the complete specification is mot an in- 
vention within the meaning of this Act, 
or is not patentable under this Act. 


11. No authority was cited on be- 
half of the appellants to show that the 
new ground urged in this appeal could 
be agitated under the specific ground of 
prior public user as laid down in Section 
9 (d) of the old Act. 7 

12. It was possibly open to the 
appellants to amend their opposition fil- 
ed before the Deputy Controller of Pa- 
tents and Designs after the new Act of 
1970 came into force and include this new 
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ground of opposition but the same was 
not done and therefore the only ground 
which was agitated amd which could be 
considered in this appeal is whether the 
alleged invention had been publicly used 
or publicly known prior to the applica- 
tion for a patent. 

13. As discussed before. it is clear 
from the evidence adduced that such prior 
public user has not been established and 
the appellants have not shown that the 
identical containers with closures were 
manufactured or sold or used prior to 
the application to the patent, Therefore, 
this appeal fails. 

14. From the decision of the De- 
puty Controller of Patents and Designs 
impugned herein there are observations 
from which it may be contended it was 
also decided that the container with clo- 
sure was a patentable invention. It has 
been held that the container closure, 4s 
claimed by the respondent, is a different 
combination of known techniques and 
that such a combination not known bpe- 
fore has to be regarded as novel. 


15. I make it quite clear that I 
have come to no finding whether this 
particular container closure amounts to 
an invention within the meaning of the 
Indian Patents and Designs Act, 1911, or 
the Patents Act, 1970. The only ground 
on which this appeal is being decided is 
that the alleged invention for which the 
application for patent was filed was not 
publicly used or publicly known in India 
before. It will be open to the parties, if 
so advised, to agitate the question whe- 
ther the alleged invention is an invention 
at all within the meaning of the Act in 
appropriate proceedings. ; 


16. It has been fairly conceded by 
Mr. Somnath Chatterjee, learned counsel 
appearing on behalf of the respondents, 
that it will not be disputed in future pro- 
ceedings, if any, that the appellants are 
persons interested within the meaning of 
Section 64 of the Patents Act, 1970. 

17. In the premises, this appeal is 
dismissed with costs, 

Appeal dismissed, 
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Ratan Kumar Poddar and others, 
Appellants v. The Howrah Motor Co. Pvt. 
Ltd. and others, Respondents, 

A. F. O. O. No. 373 of 1973; Suit No. 
16 of 1973, D/- 29-3-1974. 

(A) Civil P. C. (1908), O. 38, R, 5 — 
Attachment before judgment — Court 
should act with utmost caution. 


FR/GR/C666/74/GNB 


Ratan Kumar v. Howrah Motor Co. 


A.I R. 


_ _ The remedy of an attachment tefore 
judgment is an extraordinary remedy and 
should be granted with the utmost care 
and caution. AIR 1965 Mad 212, Relied 
on. (Para 25) 

(B) Hindu Law — Joint family busi- 
ness — Members prima facie shown to be 
carrying on business in various firms 
under different names with joint family 
assets — Onus is on partners of a parti- 
cular firm to prove that the firm was 
their separate business —~ Withholding 
source of capital — Effect of. 


Where there is prima facie evidence 
that the members of Hindu joint family 
carried on business with the joint family 
assets in various firms under different 
names, the onus is on the partners of a 
particular firm to prove that the firm was 
their separate business and if they with- 
hold from the court the source of capital 
of their business it may be inferred that 
the business was started with a nucleus 
of joint family funds. AIR 1947 PC 189, 
Relied on. Case law discussed. 

(Paras 27, 29, 31, 38, 39) 


(C) Civil P, C. (1908), O. 38, R. 5 — 
Hindu joint family carrying on business 
in various firms under different names — 
Large amount due to plaintiff from one 
firm — Firm closing down business to de- 
feat creditors — Attachment before judg- 
ment is valid. 


Where the Hindu joint family carried 
on business in various firms under dif- 
ferent names at different times, closed 
some of them and started new ones and 
one of the firms from which large amount 
was due to'the plaintiff closed its busi- 
ness to defeat the creditors, the order of 
attachment before judgment is valid. 
AIR 1924 Pat 312, Referred to. (Para 28) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2057 = (1971) 3 SCR 680 27 
AIR 1969 SC 1076 = (1969) 3 SCR 245 25 
1968 UJ (SC) 711 = 1869 SCD 993 33 
AIR 1968 SC 1276 = (1968) 3 SCR 464 24 
AIR 1968 SC 1418 = (1968) 3 SCR 862 31 
(1968) Civil Appeal Ne. 941 of 1965, D/- 


15-4-1968 (SC) 33 
(1967) 66 ITR 347 = (1966) 2 ITJ 239 
(Pat) 26 


AIR .1965 Mad 212 25 
AIR 1961 SC 1277 = (1961) 3 SCR 895 27 
AIR 1960 Cal 81 = 63 Cal WN 21 25 
AIR 1959 SC 906 _ 84 
AIR 1950 Mys 33 (FB) l 27 
AIR 1947 PC 189 = (1947) 2 Mad LJ 138 


29 

AIR 1942 PC 13 = (1943) 1 Mad LJ 70 
23, 29 
AIR 1940 Lah 90 = 42 Pun LR 20 25. 31 


AIR 1933 Mad 920 = 1933 Mad WN 957 


25 
AIR 1931 Lah 429 = 32 Pun LR 154 . 27 
AIR 1929 PC 1 = 56 Mad LJ 435 23, 29 
AIR 1929 PC 95 = 29 All LJ 261 32 
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AIR 1924 Pat 312 = 5 Pat LT 124 28 
AIR 1917 PC 6 = 44 Ind App 98 30 


(1903) 31 Ind App 10 = ILR 31 Cal 262 
(PC) 32 


Dipankar Ghose, for Appellants; A. 
Mitter and Somenath Chatterji, for Res- 
pondents (Company). 


B. C. MITRA, J.:— The first respon- 
dent Howrah Motor Co. Private Lid. 
(hereinafter referred to as the company) 
is a distributor in the eastern region of 
India of several well-known concerns 
manufacturing motor spare-parts and 
components. According to the company 
the first amd the second appellants and 
the fourth, fifth, sixth, seventh and 
eighth respondents constituted a Hindu 
joint family governed by the Mitakshara 
School of Hindu Law. The third respon- 
dent Prakash Trading Company is, ac~ 
cording to the company, a joint family 
business and in May, 1969, this firm ap- 
proached the company for facilities of 
buying motor-parts on credit on a run- 
ning and continuous account. The com- 
pany’s case is that Champalal Poddar and 
Gyan Prakash Poddar the fourth and fifth 
respondents represented to the company 
that all the Poddar parties to this appeal 
constituted a Hindu joint family govern- 
ed by the Mitakshara School ef Hindu 
Law of which Champalal Poddar the 
fourth respondent was the Karta and that 
this joint family was carrying on various 
types of business under several names. 
A further representation was made ac- 
cording to the company that the several 
joint family businesses were shown either 
as a proprietary or as a partnership con- 
cern and the members of the joint family 
were shown as proprietors or partners of 
the said different business concerns. Par- 
ticulars of the several businesses alleged to 
be owned by the joint family have been 
set out under paragraph 6 of the peti- 
tion. The three firms with which we are 
concerned in this appeal are Piki Trading 
Corporation, Prakash Trading Co. and 
Modern Chappal Manufacturing Co. The 
company’s case is that representations 
were also made toit that all the businesses 
were started and were being run with the 
funds of the joint family and that Ban- 
warilal Kasera, the third appellant was 
an employee of the Poddar family and 
was the benamdar of the joint family in 
respect of the business of Modern Chap- 
pal Manufacturing Co. 


2: Relying upon the representa~ 
tions made by the fourth and fifth res- 
pondents alleged to have been made on 
their own behalf as also on behalf of the 
other members of the joint family, the 
company delivered various motor spare- 
parts to the third respondent Prakash 
Trading Co. between May, 1969 and Janu- 
ary, 1971. According to the company after 
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giving credit for all payments made for 
the goods supplied a sum of Rs. 1,30,989.20 
became. due and payable tc the company 
on December 30, 1971. A further sum of 
Rs, 32,000 is claimed to have become due 
for sales tax by reason of the failure of 
the third respondent to furnish sales tax 
declaration forms, There is also a claim 
for Rs, 26,197.80 on account of interest at 
12% per annum, 


3. It is contended on behalf of 
the company that the spare-parts pur- 
chased by the joint family in the name 
of the third respondent have been trans- 
ferred to other joint familv business 
carried on under different names. The 
company claims that the assets of all the 
joint family firms are available to it for 
realisation of its claim. 


4, In January, 1973, the company 
instituted the suit out of which this ap- 
peal arises for recovery of its cleims 
In this suit an appli- 
cation was made for an order directing 
the appellants and the respondents Nos. 
2 to 8 to furnish security in Rs. 1,90.000 
and in default of such security being fur- 
nished the amounts due from Bate Shoe 
Co. Private Ltd. of Rs. 68,658.33 to Mœ- 
dern Chappal Manufacturing Co.. a sum 
of Rs, 40,000 due from Philips India Ltd. 
to Piki Trading Corporation and a sum of 
Rs. 10,000 due from Farinni’s also te Piki 
Trading Corporation Ltd. be attached 
before judgment. In this application an 
order was made by the trial court on 
September 25, 1973, for furnishing of 
security on or before December 10, 1973 
in the sum of Rs. 1,90,000 to the satisfac- 
tion of the Registrar, Original Side ard 
in default of such security being furnish- 
ed an order for attachment was made of 
the sum of Rs. 68,090 due from Bate Shoe 
Co. Lid, to Modern Chappal Manufactur- 
ing Co. and Rs. 15,000 due from Philips 
India Ltd. to Piki Trading Corporation. 
The appeal is directed against this order. 


5. Mr. Dipankar Ghose appearing 
for the appellants contended that the first 
appellant was the sole proprietor of Piki 
Trading Corporation and that the second 
and third appellants were the partners of 
Modern Chappal Manufacturing Co., 
which is a registered partnership firm. 
He argued that before am order for at- 
tachment before judgment could be made 
against the assets of other firms, there 
must be overwhelming prima facie evi- 
dence to support the respondent’s case 
that the business carried on by his clients 
belonged to the joint family, and unless 
the court was satisfied that the assets 
sought to be attached prima facie belong- 
ed to the joint family, and also that the 
debts of the third respondent were the 
debts of the joint family, the order for 
attachment could not be made. Our at- 
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tention was drawn by Mr, Ghose. to the 


Partnership Deed dated April 1, 1970, be- 
tween the third appellant Banwarilal 
Kasera, and the second appellant Suresh 

umar Poddar, whereby they agreed to 
carr¥ on Htsthess under the mame of 
Modern Chappal Manufacturing Co. He 
submitted that the joint family had no- 
thing to do with this partnership firm as 
one of the partners, namely, Banwarilal 
Kasera was not a member of the joint 
family at all. Mr. Ghose relied on the fol- 
lowing documents in support of his con- 
tention : 

(a) a certificate of the Central Bank 
of India which shows that the partners 
of Modern Chappal Manufacturing Co. 
had an overdraft account with that bank, 

(b) municipal trade licence granted 
to Modern Chappal Manufacturing Co. to 
show that the partnership firm was a dis- 
tinct, separate and independent legal 
entity, having nothing to do with the 
joint family, 

(c) the permanent account number 
allotted to the partnership by the income- 
tax authorities, 

(d) the sales tax registration certifi- 
cate issued to the partnership firm by the 
Commercial Tax Officer, Sealdah Charge, 
and 

(e) certificate granted under the Cen- 
tral Sales Tax Rules to the second and 
the third appellants who were carrying 
on business as partners of Modern Chap- 
pal Manufacturing Co. 

6. Relying on the materials men- 
tioned above counsel for the appellants 
contended that there were no materials 
to support the contention that Modern 
Chappal Manuafcturing Co. was a joint 
family business. On the other hand, it 
was argued that there was overwhelming 
evidence to support his contention that it 
was a registered partnership firm of the 
second and the third appellants, who 
carried on business independently of the 
joint family, which had nothing whatso- 
ever to do with the partnership business. 
It was argued that the only case made 
out by the company in support of its 
clam. to an order for attachment, was the 
oral representation made by two of the 
members of the joint family to the effect 
that Modern Chappal Manufacturing Co. 
was one of several joint family firms, and 
that its assets belonged to the joint family 
although it was registered as a partner- 
ship firm one of the partners being the 
second appellant who was a member of 
the joint family and the other being the 
third appellant who was an employee of 
the joint family. 

7. Counsel for the appellants also 
drew our attention to the affidavit affirm- 
ed by Santi Ranjan Sanyal on January 
99, 1973. In this affidavit Sanyal said that 
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in April, 1968, he was employed as a 
part-time Accountant of different busi- 
ness concerns of the Poddar family. Ac- 
cording to him, Champalal Poddar, the 
fourth respondent is the managing mem- 
ber and his sons including Gyan Prakash 
(respondent No. 5), his nep aj Ku- 


hew Raj Ku- 
mar_(respondent No, 8) and_his son-in- 
law Giridhari todia were” looking 
after the several business concerns of the 
Poddar family. He worked for the. Pod- 
dar family between 5-30 p.m. and 6-30 
p. m. at a salary of Rs. 80 per month at 


4, Chandni Chawk Street. At this office 


there were four tables and the business 


of Elphinstone Leather (Plastic Clothing 
Agency), Poddar Auto Traders and Pra- 
kash Trading Co. which were businesses 
of the Poddar family were carried on 
from this office. In 1970, the joint family 
business of Modern Chappal Manufactur- 
ing Co. was started and carried on from 
the same premises. According to him, 
Champalal, his sons and son-in-law regu- 
larly visited the said office premises and 
looked after the several business con- 
cerns of the Poddar family. He further 
says that all the persons used to look 
after the business concerns and they were 
authorised to sign documents and papers 
for any of the said business, The Poddar 
family, according to him, had other busi- 
ness addresses viz. 40B, Princep Steet, 
7, Sooterkin Street and 20, Chanditala 
Main Road. In paragraph 3 of this affida- 
vit Sanyal says that in August 1970 Gyan 
Prakash and Champalal told him that 
henceforth he would be shown on record 
as proprietor of Prakash Trading Co., 
because they were finding difficulties in 
the matter of managing the tax affairs. 
He was also told that he would not be 
entitled to profits and would not be held 
liable for the loss, A Deed of Transfer 
was prepared and he sigmed the same. 
The nominal consideration for the trans- 
fer was Rs. 2,000 and this was paid by 
Gyan Prakash. Even after this transfer 
Gyan Prakash and the other members of 
the family continued to look after and 
manage the affairs of Prakash Trading Co. 
as before. On May 4, 1970, Gyan Prakash 
gave him a letter in which it was stated 
that although the business was transfer- 
red to Sanyal, Gyan Prakash was him- 
self conducting the business of the com- 
pany and that Sanyal was the proprietor 
in name only and the risk of purchase, 
sales and payments rested on Gyan Pro- 
kash and the day to day business regard- 
ing purchase and sales was conducted by 
Gyan Prakash from 40B, Princep Street. 
Another letter was given to Sanyal by 
Gyan Prakash on January 16, 1971, in 
which it was stated that he understood 
the cause of Sanyals disturbed mind 


after seizure of the books of accounts by 
the Bureau of Investigation, and he gave 


- 
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an undertaking to Sanyal that in the mat- 
ter of Prakash Trading Co, he and the 
other members of his family would bear 
all the liabilities and Sanyal would be 
free from the same. There was also a 
promise to pay all the debts of the firm. 
Mr. Ghose disputed the authenticity of 
these two letters. He argued that the 
documents prima facie showed that the 
business of Prakash Trading Co. was 
transferrea to Sanyal for a consideration 
and it was quite clear that for some rea- 
son or other Sanyal had gome oui of his 
way to support the case of the company. 
He also argued that except fer a sum of 
about Rs. 23,000. the whole of the bal- 
ance claimed by the company from Pra- 
kash Trading Co. became due for supply 
of goods after the transfer of the firm to 
Sanyal. It was quite plain, he further 
argued, that the whole object of Sanyal 
in affirming the affidavit to support the 
contention of the company was to avoid 
his liability, if possible, 


8. Turning to the question of Piki 
Trading, Mr. Ghose referred to a challan 
dated May 31, 1966, which is annexed to 
the affidavit of Sanyal. This challan 
showed that instead of being signed by 
Ratan Poddar who claimed to be the 
proprietor of that concern, it was signed 
by 5. K. Poddar who might be either 
Suresh Kumar Poddar or Sushil Kumar 
Poddar. All that this challan showed, ac- 
cording to Mr. Ghose, was that one of the 
members of the Poddar family was as- 
sisting Ratan Poddar in his business. The 
challan dated June 7, 1966, of Piki Trad- 
ing showed that four pieces of Axle Shaft 
was supplied to Prakash Trading. This 
Mr. Ghose contended, was not evidence 
of transfer of materials by Piki Trading 
to Prakash Trading, but of ordinary com- 
mercial transaction between two firms. 
The same comment was made with re- 
gard to the challans dated June 6, 1966, 
April 30, 1966, May 3, 1966 and June 18, 
1966. There are several other challans 
which showed that Prakash Trading was 
supplying goods to Poddar Auto Traders. 
Mr, Ghose submitted that these repre- 
sented commercial transactions between 
two firms, and did not show that goods 
obtained by Prakash Trading from the 
company were being transferred to other 
firms in which members of the Poddar 
family were interested. 


9. Counsel for the appellants 
thereafter referred to a letter dated Au- 
gust 14, 1970, signed by S. K. Poddar for 
C. L. Poddar. In this letter it is stated 
that as discussed with C. L. Poddar the 
sum of Rs. 15.000 is paid to Suresh Ku- 
mar Poddar im full and final settlement 
of the amount received from Elphinstone 
Leather end Plastic Cloth Agency on 
2-1-66 and 14-2-66 as capital of Prakash 
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Trading Co. This letter was criticised by 
counsel for the appellants firstly on the 
ground that the signature of S, K. Pod- 
dar is a forgery, and secondly on the 
ground that even assum:ng that the letter 
Was a genuine document, it merely show- 
ed that Prakash Trading was a joint 
family business, as its capital or part of 
it came from another joint family con- 
cern, namely, Elphinstone Leather and 
Plastic Cloth Agency. It was con- 
tended that the question whether Pra- 
kash Trading was a joint family busi- 
ness, was not material in this appeal, as 
the subject-matter of challenge in this 
appeal was the right of the company to 
attach moneys belonging to Modern 
Chappal and Piki Trading on the ground 
that these two firms were joint family 
business. 


10. Mr. Ghose thereafter contend- 
ed that the partnership of Elphinstone 
Leather and Plastic Cloth Agency was 
constituted on June 12, 1962 when 
Kamalabati put in Rs. 11,000 as her share 
of the capital as partner of the firm. This 
firm is one of the firms with regard to 
which the company prays that it should 
be declared to be a joint family firm. 
Such a declaration Mr. Gnose contended, 
could not be granted because neither 
Kamalabati nor Hari Bux, two of the 
partners of the firm were parties to the 
suit. It was argued that the main plank 
of the company’s case was tnat the capi- 
tal of the several firms came from the 
joint family nucleus being the profits of 
Elphinstone Leather and Plastic Cloth 
Agency, but as the partners of that firm 
were not parties in the suit, no relief 
could be granted by the court with re- 
gard to this partnership firm. The next 
criticism of Mr. Ghose was that although 
it appeared from a conveyance earlier 
executed that a sum of Rs, 11,000 was 
received by Kamalabati, there was no 
evidence that this amount remained in- 
tact upto 1962, for investment in Elphin- 
stone. Secondly from the partnership 
deed retating to Elphinstone datea June 
12, 1962, it was clear that the sum of Rs. 
11,000 contributed by Kamalabati was her 
own personal money and was not part of 
the joint family funds. It was further 
argued that it was clear from the con- 
veyance of October, 1949, that certain 
joint family properties had to be sold to 
meet the debts due from the joint family 
and this proved according to Mr. Ghose, 
that there was no surplus left with the 
joint family for investment. 


il. Counsel for the appellants 
next contended that the various firms 
claimed to be joint family firms were not 
such, but were either partnership firms 
constituted by Deeds of Partnership or 
proprietary firms belonging to individual 
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' members of the family. There was no evi-~ 
dence that these firms were staried with 
a nucleus of joint family assets or that 
the income and profits earned by these 
firms were mixed up with joint family 
assets. Then again, it was further argued 
the existence of the joint family itself 
was denied. The evidence on record 
showed that the members of the Poddar 
family resided at different addresses and 
were not living in a joint mess. The ra- 
tion cards relied upon by the company 
before the trial court, it was argued, 
showed the residence before the change 
of address, end the address?s in those 
ration cards were corrected later on and 
now showed thai the members of the 
Poddar family had different residential 
addresses, 


12. The next contetnion of Mr. 
Ghose was that he was in no way con- 
cerned with the other firms alleged to 
be joint family firms but was concerned 
with Modern Chappal Manufacturing Co. 
and Piki Trading Corporation whose as- 
sets have been attached by the order 
under appeal. The partnership of Mcdern 
Chappal Manufacturing Co. was register- 
ed with the Registrar of Firms on Nov- 
ember 23, 1970. The partners of this firm 
are Banwarilal Kasera and Suresh Kumar 
Poddar. The former admittedly was not 
a member of the joint family and, there- 
fore, quite apart from the fact that it was 
registered as a partnership firm, it could 
not be said that the business of this part- 
nership firm belonged to the joint family. 
The certificate of the Central Bank dated 
January 17, 1973, supported the conten- 
tion that Modern Chappal Manufacturing 
Co. was a partnership firm of which the 
partners were Banwarilal Kasera and 
Suresh Kumar Poddar. 


13. With regard to the challan of 
Piki Trading dated 31-5-66 it was said 
that the goods were supplied to Prakash 
Trading and the signature of S5. K. Pod- 
dar was appended on behalf of Prakash 
Trading who received the goods, Regard- 
ing the challan of Piki Trading of June 
7, 1966, it was said that this also was 
signed by S. K. Poddar on behalf of Pra- 
kash Trading to whom the goods were 
supplied. The bill of Piki Trading bearing 
two dates, namely, 31-5-66 and 7-8-66 
was signed by Ratan Poddar though it 
was checked by S. K. Poddar. These docu- 
ments, counsel for the appellant submit- 
ted, did not support the company’s claim 
that Piki Trading was a joint family 
business and, therefore, its assets could 
be attached to meet the liability of ano- 
ther joint family firm, namely, Prakash 
Trading Co. 


14, Mr. Ghose thereafter referred 
to Champalal’s application for member- 
ship of the Ordnance Club in which he 
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mentioned that he was connected with 
Elphinstone, The signature of Champalal 
on the application was disputed by Mr. 
Ghose. It was argued that although 
Champalal was a member of the club the 
signature on the application was not his. 
It was next argued that neither Hari Bux 
nor Kamala Bati were parties to the suit 
and, therefore, no declaration could be 
granted that Elphinstone was a joint 
family firm. With regard to the letter of 
August 14, 1970, signed by S. K. Poddar 
for C. L. Poddar in which it is stated that 
Rs. 15,000 was paid to Suresh Kumar 
Poddar in full and final settlement of the 
amotnt received from Elphinstone on 
21-66 and 14-2-66 as capital of Prakash 
Trading Co., counsel for the appellants 
contended that quite plainly it was a 
loan by a partnership firm to Prakash 
Trading Co. This document it was argu- 
ed, did not show that the capital of Pra- 
kash Trading Co. was contributed by 
Elphinstone. It was a purely commercial 
transaction of loan and the document 
was evidence of repayment of this loan. 
The same argument was advanced with 
regard to the certificate granted by 
Champalal for Elphinstone Leather 
(Plastic Cloth Agency) on May 3, 1967, 
that a loan of Rs. 6.000 was granted to 
Prakash Trading Co. 

15. Mr. A. Mitter appearing for 
the company on the other hand firstly 
contended that in paragraph 23 of the 
petition it was alleged that Banwarilal 
Kasera was an employee of the Poddar 
family in respect of the business of 
Modern Chappal and in paragraph 7 
of the plaint and petition it was alleged 
that he was a benamdar. Kasera and Raj 
Kumar Poddar had affirmed a joint affi- 
davit on January 22, 1973. In paragraph 8 
of this affidavit which deals with the 
allegetions in paragraphs 4 to 34 of the 
petition, Kasera has not denied that he 
was an employee of the Poddar family 
in the business of Modern Chappal Manu- 
facturing Co. or that he was a benam- 
dar. It was argued that the substance of 
the allegation in the affidavit in opposi- 
tion filed by Champalal, Suresh, Ratan 
and Gyan Prakash was that there was 
no joint family and no nucleus for com- 
mencing or continuing the business of 
Modern Chappal and Piki Trading It 
was next argued by Mr. Mitter that the 
joint family was from very early times 
a trading family and had been carrying 
on business in various names. He con- 
tended that it was amply clear from 
materials on record, that it was the prac- 
tice of the joint family to start a business 
in the name of one particular firm, carry 
it on for some time, and thereafter close 
the same and start a new business in 
another name. In support of this conten- 
tion he relied on a conveyance dated 
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June 22, 1949, between Kamala Bati and 
the other members of the joint family of 
the one part and Bhanwari Kanwari 
Banthia of the other part in which it was 
stated that Ram Niranjan Das Poddar, 
the ancestor of the members of the joint 
family, and the husband of Kamala Bati, 
carried on business under the name of 
Ram Niranjan Das Champalal and this 
ancestor had purchased from the Calcutta 
Improvement Trust a plot of land at P-11, 
Debendra Dutta Road in 1940, and a six 
storeyed house was constructed on this 
plot of land out of his own moneys. The 
property was sold to repay a loan of 
Rs. 1,00,000. The second business carried 
on by the joint family was Poddar and 
sons Co. which was later on incorporated 
into a company under the Indian Com- 
panies Act, 1913 as Poddar Co. Ltd. This 
appears from a declaration signed by 
Ram Niranjan Das Poddar on July 10, 
1941. The name of this company was 
changed to Poddar Commercial Co. Ltd. 
The next business name adopted by the 
joint family was Champalal Ratan Kumar 
as appears from a letter dated January 
15, 1960, addressed in the name of that 
firm by Champalal Poddar, a proprietor. 
From a letter of January 15, 1960, it ap- 
pears that business was carried on under 
another name, namely, Ram Kishore and 
Sons and this is the new business which 
was started and Champalal Poddar, for 
and on behalf of another, firm Champalal 
Ratan Kumar stated that he was a part- 
ner of the new firm and requested a 
change in the name of tenancy to Ram 
Kishore & Sons. 

16. Relying on these materials 
Mr. Mitter contended that there could be 
no doubt at all that the joint family was 
from time to time starting a new busi- 
ness, and after some time closed the 
same, or left it in a moribund condition 
to start a new one. This Mr. Mitter sub- 
mitted was the uniform practice of the 
joint family. 

17. Mr. Mitter also contended 
that the allegations in the affidavits of 
Ratan Kumar, Suresh Kumar, Gyan Pra- 
kash and Champalal that there were no 
ancestral properties and no joint family 
assets were altogether false. The Deeds 
of Conveyance and the recitals therein 
amply prove that the joint family had 
acquired substantial assets, developed the 
same and by disposing of the same ob- 
tained large sums of money. 


18. He thereafter referred to the 
affidavit-in-opposition jointly affirmed by 
Ratan Kumar and Suresh Kumar in which 
it was alleged that Champalal was a ser- 
vice-holder in various concerns. namely, 
Hind Coke Supply Co.. Sree Krisna Rub- 
ber Works, Bharat Motors, Cuttack, It 
is alleged that Champalal is still employ- 
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ed in the last named firm at a salary of 
Rs. 500. Champalal in his affidavit has 
also said the same thing with regard to 
his income and his present employment 
under Bharat Motors, Cuttack. Champa- 
lal has further gone on to say that his 
sons started earning their livelihood quite 
early and in view of his second marriage 
in 1954, his sons left his house and esta- 
blished their separate residences. Mr. 
Mitter contended that it was strange that 
aman with an income of only Rs. 500 was 
maintaining a motor car, two flats at 6/1 
Sarat Chatterji Avenue and 214/16, Lower 
Circular Road and also two office pre- 
mises at 4, Chandni Chawk Street and 
21A, Canning Street. 


19. On the question of residence 
of Champalal as the head of the - joint 
family Mr. Mitter referred to the trans- 
fer deed dated August 13, 1969, by which 
Prakash Trading Co. was transferred to 
sanyal, in which it is stated that Cham- 
palal resided at 6/1, Sarat Chatterji Ave- 
nue, Reference was also made by Mr. 
Mitter to the ration cards of Ratan Ku- 
mar Poddar in which the name of head 
of the family was mentioned to be C. L. 
Poddar. With regard to the allegation 
made by Champalal that his sons left 
him in 1954 shortly after his second mar- 
Ylage, counsel for the company submitted 
that it was altogether false, as in 1954 
all the sons were minors and there could 
be no truth in the allegation that minor 
sons left the father’s residence to esta- 
blish independent households. Our at- 
tention was also drawn to the list of 
directors of Poddar Commercial Com- 
pany as on 29-6-~64, in which the address 
of Champalal Poddar is mentioned as 6/1, 
Sarat Chatterji Avenue. In 1972, Cham- 
palal’s address is also shown as 6/1. Sarat 
Chatterji Avenue in the application made 
by him for the membership of the Ord- 
nance Club. Relying on these documents 
it was contended by Mr. Mitter that the 
joint family had one residence only al- 
though one or another member of the 
Joint family may have shifted to a dif- 
ferent address. 


20. For the purpose of this appli- 
cation it is not necessary for us and in~- 
deed we cannot express any final and 
conclusive opinion on the merits of the 
case made by the parties. The decision 
on the application out of which this ap- 
peal arises, as also the decision of this 
appeal must depend on the materials, 
such as they are, on the record of this 
appeal, Some of the documents relied on 
by counsel for the company in support 
of his case that the business carried on 
under the name and style of Modern 
Chappal Manufacturing Co. and Piki 
Trading Corporation are joint family 
business, have been disputed on behalf of 
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the appellants on a grave charge of 
forgery of the signature on the docu- 
ments. Whether these documents are 
genuine or forged must depend on oral 
testimony to be adduced at the hearing 
of the suit. No doubt the genuineness and 
correctness of the documents relied on by 
the parties would be tested by cross-exa- 
mination of witnesses at the trial of the 
suit. In this appeal the question is whe- 
ther the company has made out a prima 
facie case for the order for attachment 
made by the trial court. The views ex- 
pressed by us in this appeal must neces- 
sarily be prima facie views, on the plead- 
ings and documents referred to and relied 
upon by the parties, and we accordingly 
refrain from expressing any final and 
conclusive opinion on the documents 
relied upon by the parties. 


21. Prima facie it seems to us 
that the transfer of Prakash Trading Co. 
by Gyan Prakash to Sanyal was a sham 
transaction. It seems to us that the trans- 
fer of the business was made for some 
ulterior purposes, not quite clear to us 
on the materials on record, It is also clear 
to us that whereas the amount claimed 
by the company from this firm on the 
date of transfer was a comparatively 
small sum of Rs. 23,000, the transaction 
between the firm and the company went 
up by leaps and bounds with the result 
that a sum of Rs, 1,30,989.20 is claimed 
by the company against this firm by the 
end of January 1971, on account of price 
of goods sold and delivered, apart from 
the claim for sales tax and interest. It is 
difficult to understand why the company 
should have extended such a large credit 
to the firm, knowing that it was trans- 
ferred to Sanyal, who was a petty em- 
ployee of the Poddars and who had pur- 
ported to acquire the business of this 
firm for a paltry sum of Rs. 2,000. In 
our view it is clear, at any rate prima 
facie, that the credit was extended to this 
firm on the understanding that the mem- 
bers of the joint family would remain 
liable to meet its obligations. No other 
conclusion is possible on the materials 
such as they are. I will deal with the 
question whether Modern Chappal Manu-~ 
facturing Co. and Piki Trading Corpora- 
tion were joint family firms later in this 
judgment. 


22. I: will now proceed to deal 
with the cases on which reliance was 
placed by the parties. 

23. Mr. Ghose relied upon a deci- 
sion of the Judicial Committee- Bhuru- 
mal v, Jagannath, AIR 1942 PC 13. In 
that case it was held that though a busi- 
ness, which belonged to a joint Hindu 
family was an item of joint family pro- 
perty special consideration applied to the 
question whether or not the business be- 
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longed *o the family or to the individual 
member who carried it on. It was fur- 
ther held that the presumption that a 
property in the hands of an individual 
member was joint family property did 
not apply to a business, and that the 
question whether a business carried on 
by a member of a Hindu joint family was 
begun or carried on with joint family 
funds was a question of fact. It was ob- 
served also that a joint family business 
was an item of joint family property but 
nevertheless special consideration applied 
to the question whether the business be- 
longed to the joint family or to the indi- 
vidual member who carried it on. The 
Jucicial Committee relied upon the ob- 
servations of Lord Buckmaster in AIR 
1929 PC 1 as follows: 


“A member of a joint Hindu family 
can make separate acquisition of pro- 
perty for his own benefit and, unless it 
can be shown that the business grew from 
joint family property, or that the earn- 
ings were blended with joint family 
estate they remain free and separate.” 


24, On the same question reliance 
was placed by Mr. Ghose on a decision of 
the Supreme Court in G. Narayana Raju 
v. G. Chamaraju, AIR 1968 SC 1276 in 
which it was held that it was well esta- 
blished that there was no presumption 
under Hindu Law that a business stand- 
ing in the name of any member of a joint 
family was a joint family business even if 
that member was a manager of the joint 
family and that unless it could be shown 
that the business in the hands of the 
coparcener grew up with the assistance 
of the joint family funds or that the 
earnings of the business were blended 
with joint family estate the business re- 
mained free and separate. 


25. On the question that a part- 
nership deed is a strong piece of evidence 
against a business being a joint family 
business reliance was placed by Mr. 
Ghose or. a Bench decision of the Madras 
High Court reported in AIR 1933 Mad 
920. In that case it was held that a Hindu 
joint family was a special form of part- 
nership and the members concerned in 
such a joint family firm including minors 
have certain rights and liabilities by 
joint 
family business need necessarily be the 
business of a whole joint family or a 
whole branch of a joint family. In that 
case a joint family consisted of father 
and four sons but the materials showed 
that there was a document in which it 
was set out that it related to business 
jointly conducted by only three brothers 
and the firm was referred to not as a 
family firm but as a company and later 
paper was issued showing three brothers 
as partners of the firm and the fourth 
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brother never claimed any part of the 
profits, It was held that the business was 
not a joint family business but an ordi- 
nary partnership business of three bro- 
thers. The facts in this case are entirely 
different, inasmuch as, admittedly one of 
the brothers did not claim any part of 
the profits and the father and the fourth 
brother were not members of the part- 
nership. In this appeal on the other hand, 
the company’s case is that all the differ- 
ent businesses are joint family firms, the 
different members of the family managed 
and participated in the firms’ business 
which was carried on from the same 
address as other joint family firms using 
the same telephone. Reliance was also 
placed by Mr. Ghose on a Bench decision 
of the Lahore High Court reported in 
AIR 1940 Lah 90. This decision was relied 
on for the proposition that under Hindu 
Law there was no presumption that a 
business carried on by a member of a 
joint family in partnership with a stran- 
ger was joint family business and that 
the presumption of Hindu Law that 
where a nucleus was proved, properties 
standing in the name of joint family 
members were acquired out of the family 
funds and belonged to the family could 
not be extended to a case of partnership 
with strangers. The bank account in that 
case was not in the name of the joint 
family nor in the name of the partner- 
ship but in the individual name of the 
member who had entered into the part- 
nership. It was for that reason held that 
the business was not a joint family busi- 
ness, This decision is of no assistance to 
the appellants because the stranger in 
this case who is a partner is shown to be 
an employee of the joint family and not 
a complete stranger and it is also claimed 
that Kasera represented the interest of 
the joint family in the firm of Modern 
Chappal and was a benamdar of the joint 
family, Reliance was next placed by 
counsel for the appellants on a decision 
of the Supreme Court reported in AIR 
1969 SC 1076 for the proposition that 
there is no presumption that a Hindu 
family merely because it is joint possess- 
ed any joint property and the burden of 
proof that any property is joint family 
property is in the first instance upon per- 
sons who claim it as coparcenary pro- 
perty. It was held that if the possession 
of a nucleus of the joint family property 
is admitted or proved any acquisition 
made by a member of the joint family is 
presumed to be joint family property 
and that it was only after the possession 
of an adequate nucleus was shown that 
the onus shifted on the person who 
claimed the property as self-acquired to 
affirmatively make out that the property 
was acquired without the aid from the 


family estate. This decision is of not 
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much assistance to the appellants in this 
case as the question that arises for deci- 
sion is not whether there is joint family 
property but whether a business claimed 
to be a partnership business is in fact a 
joint family business, Reliance was next 
placed by Mr. Ghose on a decision of this 
court reported in AIR 1960 Cal 81. In 
that case the question was whether when 
a decree was obtained against persons in 
their individual capacity not as partners 
of a firm nor against the firm, the at- 
tachment could be made under Order 21, 
Rule 46 of the Civil Procedure Code. It 
was held that the proper mode of exe- 
cution which should have been resorted 
to was Order 21, Rule 49 (2) of the Civil 
Procedure Code. This decision is of no 
assistance to the appellants because there 
was admittedly a partnership firm and 
the decree was obtained against the indi- 
viduals. But in the instant appeal the 
attachment is sought against the assets 
of a firm claimed to be a joint family 
firm. Reliance was next placed by Mr. 
Ghose on a decision of the Madras High 
Court reported in AIR 1965 Mad 212 on 
the question of attachment before judg- 
ment. Reliance was placed on this deci- 
sion for the proposition that attachment 
before judgment was an extraordinary 
relief and if granted it casts an obliga- 
tion on the party against whom it is 
made even before he was heard and, 
therefore, the court should act with ut- 
most circumspection and with maximum 
care and caution before issuing such an 
order to avoid it becoming a weapon 
of oppression, We respectfully agree with 
these views in this decision that the re- 
medy of an attachment before judgment 
is an extraordinary remedy and should 
be granted with utmost care and caution. 


26. The next case relied upon by 
Mr. Ghose was a Bench decision of the 
Patna High Court reported in (1967) 66 
ITR 347. In that case an assessee claimed 
that the business carried on by him be- 
longed to the Hindu undivided family of 
which he was a member and not to him 
personally. The claim, therefore, in that 
case was just opposite of what has been 
made by the appellants in this appeal. It 
was held that if the new business was 
started in the name of a particular mem- 
ber of the family, the presumption would 
be that it was his own business, as in the 
ease of a new business something more 
than the capital was needed, namely indi- 
vidual skill and exertion. This decision to 
our mind is of no assistance to the appel- 
lants because it was found as a fact that 
a sum of Rs. 70,000 which was put into 
the new business was part of Rs. 4,39,124 
which was the undisclosed income of the 
claimant. It was held that if the capital 


of the new business came out of the un- 
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disclosed income. it could not be from 
joint family sources but must be treated 
to be income from speculation and odd 
jobs done by the assessee himself. It was 
in these facts that it was held that the 
business was not a joint family business 
but belonged to the assessee himself, 


27. Mr, Ghose thereafter referred 
to two cases in support of his contention 
that an adverse inference under Section 
114, Illustration G of the Evidence Act 
ought not to be drawn against his clients. 
The first of these cases was Devidas v. 
Sri Shailappa, AIR 1961 SC 1277. This 
case was relied on for the proposition 
that where there was no evidence on re- 
cord to show that a particular document 
was with a party and that he had delibe- 
rately withheld the same from the court, 
the court would refuse to raise an ad- 
verse inference against the party in de- 
fault. This decision is of no assistance to 
the appellants in this case because it 
would be futile to suggest or argue that 
books of accounts and other documents 
relating to Piki Trading are not in the 
possession of Ratan Kumar and that such 
books relating to Modern Chappal are not 
in the possession of Suresh Kumar and 
Banwarilal Kasera. The next case relied 
on by Mr. Ghose was another decision of 
the Supreme Court— The Bihar State 
Board of Religious Trust v. Mohanth Sri 
Bisweshwar Das. AIR 1971 SC 2057, in 
which it was held that when the burden 
of proof that the properties of the temple 
were held by the Mchanth on trust for 
public purposes of a religious or a charit- 
able character, was on the Board of Reli- 
gious Trust, the court could not draw an 
adverse inference for failure of the 
Mohanth to produce certain documents 
whereunder the properties had been gifi- 
ed to the founding Mohanth, This decision 
again is of no assistance to the appellants 
in this case because although the burden 
of proof is on the company to.prove that 
the two businesses, namely, Modern 
Chappal Manufacturing Co. and Piki 
Trading Corporation are joint family 
businesses, the company has produced 
materials to show that prima facie it 
seems that the two businesses belonged to 
the joint family, The onus, therefore, 
shifts on the persons claiming that the 
businesses are not joint family businesses 
but self-acquired businesses, and in our 
view Suresh and Banwarilal on the one 
hand and Ratan on the other, have failed 
to discharge that onus. Furthermore, they 
clearly have withheld from the court the 
materials in their possession which would 
have been decisive, namely the source of 
capital of the two business and we see 
no reason why prima facie at any rate, 


the conclusion should not be drawn that 
the capital of the two businesses came 
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from the nucleus of the joint family 
funds. On the question of presumption 
that a firm is a joint family business reli- 
ance was placed by Mr. Ghose on a Bench 
decision of the Lahore High Court report- 
ed in AIR 1931 Lah 429 in which it was 
held that the mere fact that a brother 
took a lively interest in the business car- 
ried on by another brother was not suffi- 
cient for the presumption that it was a 
joint family business, to make the bro- 
ther liable for the business debts as there 
was no presumption that a business carri- 
ed on by one who was a member of the 
joint family was the joint family busi- 
ness. In that case, however, a firm enter- 
ed into a contract with one individual for 
supply of sleepers and advanced Rs. 
11,€00 to the supplier. The individual died 
and his brother with a view to complete 
the contract obtained a further advance 
of Rs. 2,000, The firm thereafter filed a 
sult against the father and three minor 
sons of the deceased for. recovery of the 
sum of Rs. 30,000, the total amount ad- 
vanced, It appeared from the evidence 
thas there was no joint family business 
and, therefore, there could be no pre- 
sumption that a business carried on by a 
member of the joint family was a joint 
family business. In that case also the 
business admittedly was carried on by the 
deceased member of the joint family 
though his brother took a good deal of 
interest in the business. It seems to us 
that the observation of the Division 
Berch was made in the context of the 
facts in that case and in our view these 
observations are of no assistance to the 
appellants. On the question whether a 
business can be said to be a joint family 
business where one member carries it on 
with borrowed capital reliance was plac- 
ed by Mr. Ghose on a Full Bench deci- 
sion of the Mysore High Court reported 
in AIR 1950 Mys 33. In that case it was 
held that if a business was started with 
the assistance of the joint family property 
the property acquired might be regarded 
as joint family property but where a 
member of a joint family commenced and 
carried on a business in his own name 
with the help of money borrowed by him 
and his father and later discharged the 
debt, he could not be said to have started 
his business with the help of any joint 
family property. This decision is of no 
assistance to the appellants because there 
was positive evidence that money was 
borrowed by the father and the son from 
third parties for carrying on the business 
and. therefore, it was established that no 
assistance was received from the joint 
family funds. 


28. Turning next to the question 
whether the attachment order was valid 
it is to be noticed that the order was 
made as the trial court must have been 
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satisfied that Prakash Trading which was 
a joint family concern had closed its busi- 
ness and the joint family carrying on 
business in the name of Modern Chappal 
and Piki Trading had been trying to col- 
lect its assets with a view to delay or ob- 
struct execution of a decree that may be 
passed against it. Mr. Ghose had contend- 
ed that the order ought not to have been 
made as there was no evidence that the 
joint family was trying to remove or dis- 
pose. of its properties with a view to de- 
lay or obstruct execution of a decree. In 
support of this contention reliance was 
placed by counsel for the appellants on a 


4iBench decision of the Patna High Court 


reported in AIR 1924 Pat 312. In that 
case if was held that the power to attach 
a defendant’s property before judgment 
was not meant to be exercised lightly or 
without proof of existence of a mischief 
aimed at in the Rule. It was also observ- 
ed that to attach a defendant’s property 
before his liability has been established 


jin the decree might seriously embarrass 


him in the conduct of his defence as such 
properties could not be utilised for the 
purpose of putting him in funds for de- 
fending the action. As a proposition of 
law there can hardly be two opinions on 
the observations mentioned above. But 
the question in this case is whether in 
the facts of this particular case where 
the joint family has been shown to have 
started different businesses at different 
times, closed the same and started a new 
business and where as in this case the 
joint family firm from which a large 
amount is claimed to be due has closed 
its business, the trial court was justified 
in making the order of attachment before 
judgment. 


29. Mr. A. Mitter, counsel for the 
company on the other hand relied on a 
decision of the Judicial Committee— Ap- 
palaswami v. Suryanarayana Murti, AIR 
1947 PC 189. In that case it was held that 
proof of existence of a joint family did 
not lead to the presumption that property 
held by the members of the family was 
joint and the burden rested upon anyone 
asserting that any item of property was 
joint to establish that fact, but where it 
was established that the family possessed 
joint property which from its nature and 
value might have formed the nucleus 
from which the property in question 
might have been acquired the burden is 
shifted to the party alleging self-acqui- 
sition to establish affirmatively that the 
property was acquired without the aid of 
the joint family property. Relying on this 
decision Mr. Mitter contended that it was 
proved beyond doubt that the joint 
family acquired, held and disposed of 
valuable immovable properties and the 
sale proceeds or at any rate part of it 
remained in the joint family, It ‘was, 


therefore, for the appellants to prove 
affirmatively that Modern Chappal and 
Piki Trading were not started with joint 
family funds but with self-acquired assets 
without the aid of joint family property. 
In our view there is a good deal of force 
in this contention of counsel for the com- 
pany. Reliance was next placed by Mr. 
Mitter on another decision of the Judicial 
Committee— K. . V. E Annamalai 
Chetty v. K. L. S. V. E. Subramaniam 
Chetty, AIR 1929 PC 1, for the proposi- 
tion that a member of a joint undivided 
family could make separate acquisition of 
property and unless it was shown that 
the business grew from joint family pro- 
perty or that the earnings were blended 
with joint family estates they remained 
free and separate. It is to be remembered 
that it is these observations of the Judi- 
cial Committee which were quoted with 
eae in the case reported in AIR 1942 

_ 30. Mr, Somenath Chatterji conti- 
nuing the argument on behalf of the 
company strenuously argued that all the 
decisions relied on by counsel for the 
appellants were cases where evidence had 
been concluded on the question of source 
of funds for the business and also akout 
all particulars regarding the business car- 
ried on either by the joint family or its 
members. In this case, Mr. Chatterji argu- 
ed, the only question was whether a 
prima facie case had been made out by 
the company for the order of attachment. 
He also argued that on the materials on 
record it was amply clear that the joint 
family was financing the different busi- 


nesses carried on by its mem- 
bers sometimes under the garb 
of a partnership between its mem- 


bers or a partnership between a 
member and an outsider who happened 
to be an employee, The appellants and 
the other members of the joint family 
have failed to prove the source of income 
nor have they produced any evidence to 
assist the court in coming to a conclusion 
on the question whether the business was 
a joint family business. The only occa- 
sion where a plausible attempt was made 
to prove the source of income, it was 
argued was in the case of Ratan, who 
claimed to have received a salary of Rs. 
500 from Sree Krisna Rubber Works. It 
was amply clear, Mr. Chatterji argued, 
that this was entirely false as appeared 
from the income-tax return in which it 
was stated that the story of investment 
of Rs. 2,000 in Piki Trading could not be 
accepted and Ratan had also invested a 
sum of Rs. 10,000 in Sree Krisna Rubber 
Works. In support of his contentions Mr. 
Chatterji relied on a decision of the Judi- 
cial Committee-—- Murugesam Pillai v. 
M. Pandara, 44 Ind App 98 = (AIR 1917 
PC 6). In that case dealing with the ques- 
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tion of inference that the court will draw 
against a person who has not produced 
relevant materials in his possession that 
the court will draw the necessary infer- 
ence where materials are not produced. 
In that case money was borrowed for a 
Math and the question was whether the 
debt was a necessary expense for the 
Math. It was observed that when holder 
after holder of the Headship dealt with 
the debt as a necessary expense the court 
would be satisfied that the debt was pro- 
perly incurred for the purposes of the 
Math. For several years the debt was 
treated as a debt of the Math and, there- 
fore, the question of necessity of the ex~ 
, pense was beyond dispute. In this con- 
nection it was observed as follows: 


“A practice has gone up in Indian 
procedure of those in possession of im- 
portant documents or information Iving 
by, trusting to the abstract doctrine of the 
onus of proof, and failing, accordingly. to 
furnish to the court the best materia: for 
its decision. With regard to third parties, 
this may be right enough — they have no 
responsibility for the conduct of the suit; 
but with regard to the parties to the suit, 
it is, in their Lordships’ opinion, an in- 
version of sound practice for those desir- 
ing to rely upon a certain state of facts 
to withhold from the court the written 
evidence in their possession which would 
throw light upon the proposition.” 


31. On the same question reliance 
was placed by Mr. Chatterji on a decision 
of the Supreme Court reported in AIR 
1968 SC 1413. In that case also one of the 
parties did not furnish documentary evi- 
dence in his possession and the Supreme 
Court observed that as the party had not 
produced the necessary accounts of in- 
come it was no answer for him to say 
that he will not produce the accounts un- 
less he was called upon to do so and that 
the onus was upon the other side. In this 
connection it was observed that even if 
the burden of proof did not lie on a party 
the court might draw an adverse infer- 
ence if he withheld important documents 
in his possession which could throw Eght 
on the facts at issue and that it was not 
a sound practice for those desiring to 
rely upon a certain state of facts to with- 
hold from the court the best evidence 
which was in their possession which could 
throw light upon the issues in contro- 
versy and to rely upon the abstract coc-~ 
trine of onus of proof. In making these 
observations the Supreme Court qucted 
with approval the observations of the 
Judicial Committee quoted earlier. Mr. 
Chatterji also relied upon a Bench deci- 
sion of the Lahore High Court reported 
in AIR 1940 Lah 90 which was relied up- 
on by Mr. Ghose. In that case it was keld 
that under Hindu Law there was no pre- 
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sumption that a business carried on by a 
memoer of a joint family in partnership 
with a stranger was a joint family busi- 
ness and that the presumption that where 
a nucleus was proved properties stand- 
ing in the name of its members were ac- 
quired out of joint family funds could 
not be extended to the case of partner- 
Ship with strangers. In that case evidence 
was fully gone into and it appeared from 
the evidence that the claimant failed to 
prove that the partnership was entered 
into on behalf of the family or that the 
loan was otherwise applied for family 
purposes. Mr. Chatterji argued that in 
this case evidence has yet to be taken and 
the question was whether on the mate- 
rials there was ample evidence of a 
prima facie case that both Modern Chap- 
pal and Piki Trading were joint family 
business. It appears to us that there is a 
good deal of force in the contention of 
Mr. Chatterji. Admittedly neither the 
appellants nor the other members of the 
joint family have produced any materials 
to show how the firms were started, that 
is to say, what was the source of its capi- 
tal. Documents undoubtedly are in the 
possession of the members of the joint 
family and it was upto them to satisfy 
the court that the two firms were not 
Started with the assistance of joint family 
funds. In our opinion it cannot but be 
held that the company had made out a 
prima facie case that the different busi- 
nesses carried on by the members of the 
joint family were joint family businesses. 
This is the only prima facie conclusion 
possible on the materials on record. 


32. Counsel for the company drew 
our attention to a decision of the Judicial 
‘Committee— Choudhury Ganesh Dutt 
Thakoor v, Musst. Jewatch Thakurain, 
(1903) 31 Ind App 10 (PC). Reliance was 
placed on this decision for the proposition 
that cesser of commensality might 
properly be considered in determining 
whether there has been a partition of 
Hindu joint family property, but it was 
not conclusive. This decision was relied 
upon in support of the contention that 
even assuming that the members of the 
joint family had separate residence, that 
by itself did not indicate that there was 
a rupture of the joint status. Counsel for 
the company next relied upon a decision 
of the Judicial Committee in Rameshwar 
Singh v. Bajitlal Pathak, AIR 1929 PC 95. 
This decision was relied upon for the 
proposition that where evidence which is 
available and which if produced would 
be decisive of the question before the 
court if withheld, the court would draw 
the inference that the evidence if produc- 
ed would go against the party in default 
and that where evidence is so withheld 
the party in default should not be allow-~ 
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ed to take advantage of the abstract doc- 
trine of burden of proof. 


33. Our attention was also drawn 
by counsel for the company to an un- 
reported decision of the Supreme Court 
Mulshankar Ojha v. Chunilal Ojha re- 


ported in the unreported judg- 
ments of the Supreme Court 
(1969) Vol. I, p 711, in which it 


was held that in the absence of evidence 
to prove that a particular business was 
started with the aid of joint family nu- 
cleus it could not be held that the busi- 
ness belonged to the joint family. Reli- 
ance was also placed by counsel for the 
company on another unreported decision 
of the Supreme Court Biltu Ram v. 
Jainandan Prasad (Civil Appeal No. 941 
of 1965, D/- 15-4-1968) (SC). In that case 
a partition decree was claimed on the 
footing that the properties belonged to a 
joint Hindu family of which the parties 
were members. The decree was resisted 
on the ground that the joint familv sta- 
tus was severed and the existing proper- 
ties were partitioned among the three 
branches who were in separate posses- 
sion. The trial Judge rejected: the conten- 
tion that there was a partition in 1941 or 
severance of the joint family. It also held 
that certain properties acquired by one 
branch were so acquired with separate 
funds of that branch and joint family had 
no interest in them. The High Court up- 
held the view of the trial Judge. The 
Supreme Court found that evidence relat- 
ing to the assets and income of the joint 
family was unsatisfactory. The head of 
one branch who alone had knowledge 
about the source of income and assets did 
not assist the court by producing mate- 
rial evidence which was in his possession. 
There was evidence, however, that the 
heads of the three branches carried on a 
brief business and also a business of con- 
tractors. The: head of the branch which 
acquired separate properties contended 
that the properties were acquired out of 
the separate business carried on bv that 
branch which was not the original ances- 
tral business but was a new business 
started by that branch after closure of 
the ancestral business. This contention 
was rejected by the Supreme Court as 
there was not sufficient evidence to sup- 
port this case and it was held that the 
contract business of the joint family 
alleged to have been closed was joint 
familv business. With regard to the claim 
by one branch that Rs. 18.900 was ad- 
vanced by it and this sum was the 
source of money for the separate busi- 
ness it was held that the accounts relat- 
ing to this advance were not produced and 
the failure to produce the best evidence 
which would have supported the case of 
advance led to the inevitable inference 
that the story. of advance of Rs. 18,000 
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out of separate earnings for construction 
of houses must be discarded and that the 
inference, therefore, arose that joint 
family assets were utilised for construc- 
tion of the houses for the family. It was 
further held that if the plea that the 
amount was not part of the ioint family 
funds was rejected the only source: of 
money used for constructing the houses 
was the joint family estate. It was fur- 
ther held that if the plea of one of the 
branches that a separate business wes 
carried on by one branch, it was held, 
that if there was any substance in this 
plea that the business was carried cn by 
that branch by its members and not as 
part of the joint family business it cculd 
be expected that the claim would be sup- 
ported by documentary evidence which 
was in their possession. The conclusion 
drawn on the materials was that best 
evidence which was in the possession of 
the party claiming that the source of 
money was the separate business was 
withheld and. therefore, the claim that 
the source of money was not the joint 
family estate must be rejected. 

34. On the question whether the 
business of Modern Chappal was a joint 
family property as no source of capital 
was disclosed reliance was nlaced by 
counsel for the company on another deci- 
sion of the Supreme Court, Malappa 
Girimalappa Betgiri v. R. Y. Putil, AIR 
1959 SC 906 in which it was held that 
where the manager of a joint Hindu 
family acquired properties in his own 
name and there was sufficient nucleus of 
joint family property out of which those 
properties might have been acquired and 
apart from those properties the manager 
had no other source of incomes, the prs- 
sumption arose that the newly acquired 
properties were the properties of the 
joint family. Relying on this decisicn it 
was argued that neither Suresh nor Ban- 
wari who was alleged to be a benamdor 
and an employee of the ioint family had 
disclosed any source of income to start 
the business of Modern Chappel and. 
therefore, the presumption should be 
drawn that the business was started with 
the joint family funds and was in fact a 
joint family business. 


35. I now turn to the question 
whether Modern Chappal Manufacturing 
Co. is a partnership firm as claimed by 
the second anc third appellants or it is 
a joint fam‘lv business and also whether 
Piki Trading Corporation is a sole pro- 
prietary concern of the first appellant or 
that firm is also a joint family business. 
Counsel for the appellants made it clear 
that he was only concerned with the 
question whether these two firms were 
joint family businesses as claimed by the 
companv, He also made it clear that if 
these two firms formed part of the joint 
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family business, the company would be 
entitled to an order for attachment, if it 
satisfied the requirement of law. 


36. The materials on record show 
that the business of Modern Chappal 
Manufacturing Co. was carried on at 
No. 4, Chandni Chowk Street, from where 
admittedly other joint family businesses 
were carried on. There are allegations in 
the plaint and in the petition that Ban- 
warilal Kasera, the third appellant was 
an employee of the joint family and also 
that representations were made that he 
was a benamdar who represented the 
interest of the joint family in Modern 
Chappal Manufacturing Co. There is no 
denial by Kasera of these allegations 
against him. Kasera is supposed to have 
contributed Rs. 12,500 towards the capi- 
tal of the firm and Suresh Poddar con- 
tributed Rs. 7,500. Kasera has not even 
attempted to prove the source from which 
his share of Rs. 12,500 came, and as to 
the attempt of Suresh to explain the 
source of his contribution of Rs, 7,500, no 
reliance can be placed on the same for 
reasons shortly to be mentioned. In the 
affidavit filed by Sanyal there is a clear 
and categorical allegation that this firm 
was started in 1970 and was one of the 
business concerns of the Poddar family. 
It is true that this affidavit had been filed 
by Sanyal as one of the respondents to 
the application, and ordinarily the other 
respondents to the application do not get 
a chance of controverting the allegations 
made in an affidavit in opposition. But 
nothing prevented the appellants and the 
Poddar respondents and also Kasera from 
asking for leave from the court to file an 
affidavit for the purpose of controverting 
the allegations made by Sanyal. If leave 
was asked for and refused, the position 
would have been different. But no at- 
tempt appears to have been made by the 
appellants and the Poddar respondents to 
controvert the allegations made by San- 
yal. In paragraph 6 of the affidavit-in- 
opposition affirmed by the second appel- 
lant he claimed to have contributed the 
capital of Rs. 7,500 of the said firm out 
of his savings from Poddar Auto Traders. 
which he joined as a working partner in 
1968. The partnership of Modern Chanpal 
came into existence on April 1. 1970 The 
second appellant, who claims to have ob- 


tained the capital contributed bv him’ 


from his earnings as a working partner 
of Poddar Auto Traders, has neither d - 
closed the accounts of Poddar Auto Tra- 
ders to show that in two years’ time his 
shares of profits were such as enao'ed 
him to make a saving of Rs. 7590. nor 
has he disclosed his personal accounts to 
show that he had this sum at his dispo- 
sal. Nor has the third appellant who was 
an employee of the Poddar family chosen 
to disclose the.source of his income which 
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enabled him to contribute the sum of 
Rs. 12,500 towards the capital of the firm. 
As against these materials is to be consi- 
dered the account of the partnership with 
Central Bank and the certificate granted 
by taat bank, the trade licence obtained 
by that firm, the permanent account num- 
ber allotted to the firm by the income- 
tax authorities, the sales tax reg‘stration 
under the Central and the State Act. 
Thera is no doubt that a partnershin deed 
was executed between the second and the 
third appellants to constitute the firm and 
since it was a registered partnership firm 
in the ordinary course cf business this 
firm must have a bank account, sales tax 
registration certificate and trade licence 
to carry on business in its name. Indeed 
a partnership firm as a legal entity must 
necessarily have a trade licence to enable 
it to carry on its business and also sales 
tax registration certificate and a bank ac- 
count to enable it to carry on its business. 


36-A. On the materials on record, 
such as they are. we cannot but come to 
the conclusion, prima facie at any rate, 
that the business of Modern Chappal 
Manufacturing Co. is a joint family busi- 
ness. It is amply clear to us that the 
joint family was carrying on business 
in various names and for reasons 
obscure to us at the moment, was chang- 
ing tae name of its business from time to 
time, closing down one, to start a new 
one in a different name. The second ap- 
pellant has not chosen to disclose the 
source of his income beyond making a 
bald statement that the capital contribut- 
ed by him came out of his savings from 
his partnership in Poddar Auto Traders. 
The third appellant’s claim to partner- 
ship in his own right appears to be still 
more dubious, Prima facie it appears to 
us that he was an employee of the Pod- 
dar family and for such an employee to 
make a contribution towards the capital 
of the firm which exceeds by Rs. 5,000, 
the contribution made by one of his em- 
ployers cannot be lost sight of. Then 
again the business of the firm was carri- 
ed on at a place where admittedly other 
joint family business was also carried on. 
These taken together with the conduct of 
the appellants and also the Poddar res- 
pondents in not seeking to controvert the 
allegations made bv Sanyal in his affida- 
vit that this firm was a joint family busi- 
ness in our opinion can but point to 
our prima facie conclusion, namely that 
the business was a joint family business. 


37. Turning now to Piki Trading 
Corporation it should be remembered 
that the first appellant claims to be the 
proovrietor of this firm in his own right, 
and also claims that the joint family has 
no interest in this business. This firm was 
started by the first appellant in 1964 and 
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tinued to exist in view of Section 19 of 
the Act and could be proceeded with again 
inasmuch as it has not been superseded by 
the Court. At page 108 (of SCR Supp) = 
(at p. 1126 of AIR) the Supreme Court ob- 
served as follows :— 

“Section 19 provides inter alia that 
where an award has been set aside, the 
court may by order supersede the refer- 
ence and shall thereupon order that the 
arbitration agreement shall cease to have 
effect with respect to the difference re- 
' ferred. The section therefore leaves it to 
the discretiicn of the court when it decides 
to set aside an award, whether to super- 
sede the reference or not. It may not 
supersede the reference at all in which 
case though the award may be set aside 
the reference will continue. But if it 
supersedes the reference it has also in con- 
sequence to order that the arbitration 
agreement on the basis of which the re- 
ference wag made would cease to have 
effact with respect to the difference re- 
_ ferred. It is only therefore when the 

court orders supersession of the reference 
that the consequence follows that the ar- 
bitration agreement ceases to have effect 
with respect to the subject-matter of the 
reference. The intention of the legislature 
in making this change in the consequences 
to follow the setting aside of an award is 
clear inasmuch as the provision recog- 
nises that there may be different kinds of 
arbitration agreements, some of which 
might be exhausted by the reference al- 
ready made and the award following 
thereon which has been set aside while 
others may be of a more comprehensive 
nature and may contemplate continuation 
of the reference relating to different dis- 
putes covered by the arbitration agree- 
ment.” 


This decision of the Supreme Court also, 
therefore, supports the view that the 
original arbitration. agreement referring 
the disputes to arbitration governs the 
parties unless and until the reference it- 
self is superseded and the arbitration 
agreement ceases to exist under Section 
19 of the Arbitration Act. 

In the light of the above discussion, 
we negative the first contention advance- 
ed by Shri Aggarwal. 

GROUND NO: 2:— 


20. After the appellant had syste- 
matically attempted to delay the arbitra- 
tion proceedings and after several ad- 
journments had been given to him by the 
arbitrators, the appellant's- counsel made 
an application praying for further ad- 
journment till August 29, 1964, on the 
ground that the matter was likely to be 
settled. It was in these circumstances 
that the case was taken up on August 29, 
1964 at 11-30 A. M. when the appellant 
failed to appear before the arbitrators. 
The arbitrators expressed the view that 
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Shri P. C. Aggarwal had deliberately kept 
away and accordingly decided to proceed 
ex parte after waiting for him till 12-10 
P. M. The case was then adjourned to 
August 31, 1964, at 4 P. M. for making 
the award. It appears that the counsel 
for the appellant appeared before the 
arbitrators at 12-30 P. M. on August 29, 
1964 and said as follows:— 


“I am sorry that I am late. Please 
be kind enough to start the hearing right 
now.” 


Shri R. L. Aggarwal for the appellant 
argued that the arbitrators did not hear 
the counsel for Shri P. C. Aggarwal in 
spite of his request and ultimately deli- 
vered the award against Shri P, C. Aggar- 
wal, The question is whether the arbi- 
trators mis-conducted themselves in re- 
fusing to hear the counsel for Shri P. C. 
Aggarwal at 12.30 P. M. on August 29, 
1964. Shri R. L. Aggarwal relies on the 
decision of the Calcutta High Court in 
Juggilal Kamlapat v. General Fibre Dea- 
lers, Ltd., ATR 1955 Cal 354, which lays 
down that if a party to an arbitration 
agreement fails to appear at one of the 
sittings, the arbitrator cannot or, at least, 
ought not to proceed ex parte against him 
at that sitting. If, on the other hand, it 
appears that the defaulting party had ab- 
sented himself with a view to preventing 
justice or defeating the object of the re- 
ference, the arbitrator should issue a 
notice that he intends at specified time 
and place to proceed with the reference 
and that if the party concerned does not 
attend, he will proceed in his absence. If 
it appears from the circumstances of the 
ease that a particular party is determin- 
ed not to appear before the arbitrators 
in any event, as when he has openly re- 
pudiated either the reference itself or the 
particular arbitrators and has shown no 
desire to recant, the arbitrators are not 
required to issue a notice of an intention 
to proceed ex parte against such a recus- 
ant person. In the light of these obser- 
vations it may be said that the conduct 
of the appellant before the arbitrators 
was defiant as well as dilatory. He had 
openly denied the existence of the arbi- 
tration agreement itself, He had applied 
under Section 33 of the Arbitration Act 
and failed. Then he applied for the re- 
vocation of the authority of the arbitra- 
tors and again failed. Hardy, J: has noted 
the obstructive attitude adopted by the 
appellant before the arbitrators. He held 
that the arbitrators were justified in 
coming to the conclusion that the appel- 
lant had deliberately kept away from the 
proceedings and they had, therefore, no 
other option but to proceed ex parte and 
to decline to vacate the ex parte order 
made against him. The arbitration pro- 
ceedings had been going on since about 
the middle of 1961, The arbitrators could 
not allow them to be delayed further. 
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dilatory tactics adopted by the appellant 
before the arbitrators. In view of them 
we see no reason to disagree with the 
reasoned conclusion of the learned Single 
J udge that the arbitrators were justified 
in proceeding ex parte against the appel- 


lant. We, therefore, reject this conten- 
tion also. 
GROUND NO. 3:— 

21, Hardy, J., had the following 


to say about this contention:— 


“All that he has submitted is that the 
transactions being between principal to 
principal were void under Section 15. of 
the Securities Contracts (Regulation) Act. 
As already stated, the arbitration record 
does not show any such objection having 
been raised by the applicant with refer- 
ence to any particular transaction: only a 
general objection appears to have been 
raised to that effect which obviously did 
not find favour with the arbitrators. In 
any case since the award is not a speak- 
ing award it is not possible for this Court 
to probe into the mental processes under- 
lying the award made by the arbitrators.” 
For the same reason we are unable to 
deal with such an objection and reject 


the same. 

22. No other contention was urged 
by the learned Counsel in arguing the 
appeal before us. 

23. The appeal is, therefore, dis- 


missed with costs. 
Appeal dismissed. 
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S. N. SHANKAR, V. 5. DESHPANDE 
AND PRAKASH NARAIN, JJ. 

P. L. Lakhanpal, Petitioner v. Ajit 
Nath Ray, Chief Justice of India, New 
Delhi and others, Respondents. 

Civil Writ Petns. Nos. 671, 587, 696 
and 698 of 1973, D/- 15-2-1974. 

(A) Constitution of India, Article 226 
~ Quo warranto — Scope of — It is not 
wider in India than in England. 


The scope of the power of the High 
Court to issue a writ of quo warranto 
under Article 226 of the Constitution is 
not wider than it is in England and courts 
in this country have followed the princi- 
ples including the limitations which have 
been well established in England. Case 
law referred. (Para 12) 

(B) Constitution of India, Arts, 226, 
124 (2) — Quo warranto — Futile writ — 
Alleged irregularity or defect in appoint- 
ment of holder 


LR/AS/F403/74/VBB 


P. L. Lakhanpal v. A. N. Ray (FB) 
Hardy, J., has given all the details of the ° 


of office, curable by his 


A.L R. 


immediate re-appointment — Quo war- 
ranto sought against present Chief Jus- 
tice of India on the allegation that his ap- 
pointment was in violation of rule of se- 
niority and also of Article 124 (2) — Re- 
signation. of senior Judges before petition 
was filed — Writ would be futile as there 
was no legal bar to immediate re-appoint- 
ment of present holder — Question of 
motive not relevant. 

The petitioner, Chairman, All India 
Democratic (Janatantra) Party, prayed for 
writ of quo warranto against the present 
Chief Justice of India. The case of the 
petitioners was that the appointment was 
in violation of the provisions of Article 
124 (2) of the Constitution as the manda- 
tory consultation comprehended was not 
made and as the rule of seniority which 
inheres in that Article was not followed 
and that the appointment was mala fide. 
The Judges of the Supreme Court who 
were senior to the present Chief Justice 
had resigned by the time the writ petition 
was filed: 

Held, that the issue of a writ of quo 
warranto by the High Court would be fu- 
tile because as a result of the resigna- 
tions of the Judges who were senior to 
him, Justice A. N. Ray became the senior- 
most puisne Judge and not only could be 
re-appointed but woul be entitled to be 
re-appointed as Chief Justice of India, if 
the contenion that the convention of se- 
niority was a rule of law and was inhe- 
rent in Article 124 (2) be correct. 

(Paras 13, 17) 

On his appointment as Chief Justice 
of India, a Judge of the Supreme Court 
does not cease to be a Judge of the Sup- 
reme Court. (Para 17) 


This will be so even if the require- 
meni of consultation under Article 124 (2) 
is mandatory, Justice A. N, Ray does not 
lack in the necessary qualifications men- 
tioned in Article 124 (3), and he ‘could’ 
be re-appointed as Chief Justice after the 
requirement of consultation under Article 
124 (2) is fulfilled. (Para 18) 

The mala fides of the appointing au- 
thority or, in other words, the motives of 
the appointing authority in making the 
appointment of a particular person are 
irrelevant in considering the question of 
issuing a writ of quo warranto. Case law 


discussed.. (Para 20) 
Cases Referred: Chronological Paras 


AIR 1973 SC 2555 = 1974 Lab IC 251 17 
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AIR 1965 SC 491 = 
11, 12, 18, 20 
1963 Jab LJ 
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Cri LJ 736 
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(1878) 3 QBD 368 = 47 LJQB 498 19 
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P. L. Lakhanpal, Petitioner, in per- 
son; Arvind Kumar, for Petitioner in 
C. W. No. 587 of 1973; A. K. Jain, for 
Petitioner in C. W. No, 696 of 1973 and 
K. R. Gupta, for Petitioner in C. W. No. 
698 of 1973; A. N. Ray and others through 
Niren De, Attorney-General, L. N. Sinha, 
Solicitor General with M/s. S. S. Chadha, 
Central Govt. Standing Counsel and P. N. 
Sethi, for Respondent No. 2, F. 5. Nari- 
man, Addl. Solicitor General with S. S. 
Chadha, for Respondent No. 4. 


S. N. ANDLEY, C, J..— These four 
writ petitions were heard together. Sub- 
stantially, they raise the same questions. 
Primarily the writ petitioners have pray- 
ed for a writ of quo warranto to chal- 
lenge the appointment on April 25, 1973, 
with effect from April 26, 1973, of Justice 
A. N. Ray, one of the respondents here- 
in, Judge of the Supreme Court of India, 
as the Chief Justice of India on the re- 
tirement of Justice S, M. Sikri, the then 
Chief Justice of India. The respondents 
to the petitions are the Union of India; 
Mrs. Indira Gandhi (Prime Minister of 
India); Mr. H. R. Gokhale (Minister of 
Law and Justice) and Justice A. N. Ray. 
Counter-affidavits have been filed by and 
on behalf of the Union of India and Mr. 
H. R. Gokhale. Originally, Mr. Kuma- 
ramangalam, the then Minister of Steel 
and Mines, was also in the array of res- 
eee but his name was deleted on his 

emise, 


2. The counter~affidavits have re- 
plied to the facts relating to the merits 
of the petitions and at the same time con- 
tain demurrers, speaking generally, to the 
jurisdiction of this Court to issue the writ 
and to the maintainability of the peti- 
tions and for that reason it was thought 
proper to first hear three of the prelimi- 
nary objections as they were stated to go 
to the root of the matter. 


3. It is necessary to state the facts 
shortly to furnish a backdrop for the dis- 
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cussion particularly because, admittedly, 
preliminary objections have to be decided 
on. the assumption that the facts alleged 
by the petitioners are correct. I would 
like to emphasize this aspect of the mat- 
ter because my opinion is not to be taken 
to be a finding as to the truth or correct- 
ness or otherwise of the facts alleged. A 
further fact may also be stated here, 
namely, that Justice A. N. Ray was ap- 
pointed the Chief Justice of India by a 
warrant under the hand and seal of the 
President of India in pursuance of cl. (2) 
of Article 124 of the Constitution. 


4. I state the facts alleged in the 
petition of P. L. Lakhanpal, petitioner in 
Civil Writ Petition No. 671 of 1973, as 
representative of the facts in all these 
petitions: On April 25, 1973, All India 
Radio announced the appointment of Jus- 
tice A, N. Ray as the Chief Justice of 
India and a communique was issued from 
ie allan Bhavan to the following ef- 
ect:— 


“The President is pleased to appoint 
Mr. Justice Ajit Nath Ray to be Chief 
Justice of India with effect from April 26, 
1973, on the retirement of Mr. Justice 
S. M. Sikri.” 


Justice A. N. Ray was sworn in on and 
has since April 26, 1973 held the office of. 
the Chief Justice of India. According to 
the established practice of appointing the 
senior-most judge of the Supreme Court 
as the Chief Justice of India which has 
the force of law and inheres in Article 
124 (2) of the Constitution, “Mr. Justice 
J. M. Shelat was entitled to appointment 
as the Chief Justice of India and after 
his retirement on July 16, the office was 
to devolve on Mr. Justice K. S, Hegde 
and after his retirement in June 1974 
upon Mr. Justice A. N, Grover who would 
have continued as such a few days after 
the retirement of Mr. Justice A. N.. Ray 
on January 29, 1977”. Chief Justice 
S. M. Sikri was not only not consulted 
but was not even informed that the 
Government planned a change in the 
practice. The decision to recommend the 
appointment of Justice A. N. Ray was 
taken by the Political Affairs Committee 
of the Cabinet, which has no standing in 
the eye of law, and conveyed to the Pre- 
sident by the Prime Minister on the 
morning of April 25, 1973, when she per- 
sonally called upon him. Mr. H. R. 
Gokhale~ also met the President on the 
same day. After the aforesaid appoint- 
ment, Justices J. M. Shelat, K. S. Hegde 
and A. N. Grover resigned their office as 
Judges of the Supreme Court with effect 
from April 30, 1973, in the case of Jus- 
tices Shelat and Hegde and May 31, 1973, 
in the case of Justice Grover. Mr. H. R. 
Gokhale told the Lok Sabha on April 26, 
1973, that the Government had accepted 
the recommendations of the Law Come 
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mission made in 1960 that in the appoint- 
ment of Chief Justice seniority should not 
be the sole basis since the Chief Justice 
should not only be a Judge of experience 
and ability but also a competent admin- 
istrator. Mr. Gokhale also said that the 
appointment of Justice A. N. Ray had 
been made to “ensure shat a machinery 
is provided to the Supreme Court where 
there is a certain degree of stability re- 
quired in order that the law of the land 
may be settled. In order that there 
should be no uncertainty, we will have a 
Supreme Court which will know its mind 
and five a clear verdict so that we know 
what the law of the land is,” Justice 
Hegde told a Press Conference at which 
the petitioner, P. L. Lakhanpal was per- 
sonally present, that the Prime Minister 
was personally piqued with him for his 
decision in her election appeal and that 
Mr, Kumaramangalam had differences 
with him which were fundamental and 
deep-rooted. Certain other quotations 
from Justice Hegde’s staiement are given. 
Mr, Kumaramangalam said in the Lok 
Sabha on May 2, 1973, that the Govern- 
ment wanted to appoint as Chief Justice 
‘ a person who would “help in ending con- 
frontation between the judiciary and Par- 
liament, one who would appreciate the 
winds of change sweeping the country 
‘and one who will help us in Court.” He 
also said that the appointment was made 
‘in the interest of certainty about the 
state of law and a stable relationship be- 
tween the Court and ourselves.” The ap- 
pointment of Justice A. N. Ray as the 
Chief Justice of India was politically 
motivated and mala fide. The indepen- 
dence of the judiciary forms part of the 
basic structure and frame-work of the 
Constitution and the aprointment of Jus- 
tice A. N. Ray as the Chief Justice of 
India in supersession of three Judges se- 
nior to him was designed to undermine 
the independence of the judiciary and 
make it a subordinate wing of the Gov- 
ernment and that “what has obviously 
weighed with the Government is the fact 
of his decisions in favour of the Govern- 
ment in three crucial cases namely the 
Bank Nationalisation case, the Privy 
Purses case and the Fundamental Rights 
case.” On these grounds, it is prayed, 
inter alia, that a writ, order or direction 
in the nature of quo warranto declaring 
that the appointment of Justice A. N, Rav 
as the Chief Justice of India was illegal, 
male fide and unconstitutional and oust- 
ing him from the office with immediate 
effect be issued. 


5. In sum, the case of the peti- 
tioners is that the appointment of Justice 
A. N. Ray as the Chief Justice of India 
by the President of India was in viola- 
tion of the provisions of Article 124 (2) 
of the Constitution as the mandatory con- 
sultation comprehended was not made and 
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as. the rule of seniority which inheres in 
this Article was not followed and that 
the appointment is mala fide. 


_ 6. Broadly speaking, three preli- 
minary objections have been raised on 
behalf of the appearing respondents on 
the assumption — without admitting them 
— that the allegations are correct. Says 
the Attorney-General: A writ of quo war~ 
ranto is a writ of technical nature, It is 
in the discretion of Court to refuse or 
frant it according to the facts and cir- 
cumstances of the case. The Court will 
refuse to grant it if it will be futile in 
its result as the Court, in the exercise of 
its discretion, would doubtless reject the 
writ petition, if the alleged irregularity 
or defect (which is denied) could be cured 
by the immediate re-appointment of Jus- 
tice A. N. Ray as the Chief Justice of 
India and that this was the position even 
at the time when. the writ petitions were 
filed and the writ petitions are an abuse 
of the process of Court. The Solicitor 
General has urged that in effect a writ of 
quo warranto issued against the Chief 
Justice of India would be a writ against 
the Supreme Court itself as the Supreme 
Court functions with and not without the 
Chief Justice of India, that such a writ 
will, in effect, amount to issuing a writ 
of certiorari, mandamus or prohibition 
with respect to matters which are being 
heard by the Supreme Court and writs 
cannot be issued to superior Courts. As a 
subsidiary point it is urged that if the 
appointment of the Chief Justice of India 
is set aside by a writ of quo warranto, 
the Supreme Court will not be able to 
hear any appeal against the ‘orders of 
this Court in these petitions in the ab- 
sence of the Chief Justice of India. The 
Additional Solicitor General has urged 
that no Court has any jurisdiction to 
issue a writ of quo warranto against any 
Judge of the Supreme Court or the Chief 
Justice of India or against any Judge of 
a High Court including its Chief Justice 
who is appointed by the President by 
warrant under his hand and seal. The 
issue of such a writ would involve the 
ouster or, in other words, removal from 
office which can be done only in the 
manner prescribed by clauses (4) and (5) 
of Article 124 of the Constitution in the 


_ease of a Judge of the Supreme Court or 


the Chief Justice of India and Article 218 
read with clauses (4) and (5) of Article 
124 of the Constitution in the case of a 
Judge or Chief Justice of a High Court. 


7. Before I deal with the points 
raised, I will state what I understand to 
be the scope and ambit of a writ of quo 
warranto. A writ of quo warranto poses 
a question to the holder of a public office. 
In plain. English language, the question is 
‘where is your warrant of, appointment 
by which you are holding this office ?” In 
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its inception in England such a writ was 
a writ of right issued on behalf of the 
Crown requiring a person to show by 
what authority he exercised his office, 
franchise, or-liberty. Websters Third New 
International Dictionary, Volume IJ, des- 
cribes it as “a legal proceeding that is 
brought by the state, sovereign, or pub- 
lic officer, has a purvose similar to that 
of the ancient writ of quo warranto, is 
usually criminal in form and sometimes 
authorizes the imposition of a fine but is 
essentially civil in nature and seeks to 
correct often at the relation or on the 
complaint of a private person a usurpa- 
tion, misuser, or non-user of a public 
office or corporate or public franchise, 
and may result in judgments of ouster 
against individuals and of ouster and seiz- 
ure against corporations.” 


8. Halsbury’s Laws of England, 
Third Edition, Volume 11, Para 281 con- 
tains a summary of the decisions of Eng- 
lish Courts with regard to the discretion 
of the Court in issuing a writ of auo 
warranto. It is said:— 


“An information in the nature of a 

quo warranto was not issued, and an in- 
junction in lieu thereof will not be grant- 
ed, as a matter of course, It is in the dis- 
cretion of the Court to refuse or grant it 
according to the facts and circumstances 
of the case the Court 
might in its discretion decline to grant a 
quo warranto information where it would 
be vexatious to do so, or where an infor- 
mation would be futile in its results, or 
where there was an alternative remedy 
which was equally appropriate and effec- 
tive.” 
The leading case on the subject of quo 
warranto from which many of the state- 
ments are derived is R. v. Speyer, (1916) 
1 KB 595. Lord Reading, Chief Justice 
has observed:— 
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‘Tf the irregularity in the appoint- 
ment of an office held at pleasure could 
be cured by immediate reappointment, 
the Court in the exercise of its discretion 
would doubtless refuse the information.” 
Lush, J., expressed the view that the 
Court would not make an order ousting 
the holders of public offices from their 
office if the existing defect, if there is 
one, could be cured, and they could be 
reappointed. Rex v. Stacey, (1785) 99 ER 
938 holds that a writ of quo warranto is 
not a motion of course. and it is in the 
discretion of the Court to issue it con- 
sidering the circumstances of the case. 
(1880) 5 AC 214 also states that 
the issue of a writ of quo  warranto 
is in the discretion of a Court. The Cana- 
dian view as stated in The King ex rel 
Beudret v. Johnston, (1923) 2 DLR 278 
(Canada) is that the Court has to take 
into consideration public interest, the 
consequences to follow the issue of a writ 
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of quo warranto and all the circumstan- 
ces of the case. These general proposi- 
tions have been accepted in America as 
appears from the statements contained in 
Sections 5, 9, 10 and 18 in American Ju- 
risprudence, Second Edition, Volume 465. 

9. The above views and statz- 
ments indicate and reflect the princip.es 
which have guided courts outside our 
country in issuing writs of quo warranto. 
There is abundant authority that these 
principles have been accepted and applied 
in this country. 


10. University of Mysore v, Go- 
vinda Rao, (1964) 4 SCR 575 = (AIR 1965 
SC 491) affirms some of these principles. 
One is that a writ of quo warranto is a 
writ of technical nature. The following 
statement in Halsbury’s Laws ot England, 
Third Edition, Volume 11, page 145 is 
quoted with approval:— 


“An information in the nature of a 
quo warranto took the place of the ob- 
solete writ of quo warranto which lay 
against a person who claimed or usurped 
an office, franchise, or liberty. to inquire 
by what authority he supported his claim, 
in order that the right te the office ot 
franchise might be determined.” 

It is then stated,— 


“Broadly stated, the quo warranto 
proceeding affords a judicial remedy by 
which any person, who holds an indepen- 
deni substantive public office or franchise 
or liberty, is called upon to show by what 
right he holds the said office, franchise or 
likerty, so that his title to it may be duly 
determined, and in case the finding is that 
the holder of the office has no title, he 
would be ousted from that office by iudi- 
cial order. In other words, the proce- 
dure or quo warranto gives the judiciary 
a weapon to control the Executive from 
making appointments to public office 
against law and to protect a citizen from 
being depzived of public office to which 
he has g right. Those proceedings also 
tend to protect the public from usurpers 
of public office, who might be allowed to 
continue either with the connivance of 
the Executive or by reason of its apathy. 
It will, thus, be seen that before a per- 
son. can effectively claim a writ of quo 
warranto, he has to satisfy the Court that 
the office in question is a public office and 
is held by a usurper without legal au- 
thority, and that inevitably would lead to 
the enquiry as to whether the appoint- 
ment of the alleged usurper has been 
made in accordance with law or not.” 
The other cases cited hereafter affirm 
and apply some other principles, 


11. Now, one of the main heads in 
the contention of the Attorney-General, 
as is pointed out later, is based on (1916) 
1 KB 595 (supra) and it is that a writ of 
quo warranto will not issue if it is found 
that the issuance of such a writ will be 
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futile where the alleged usurper could be 
immediately re-appointed to the very 
post. It is contended on behalf of the 
petitioners that this principle has not been 
accepted in this country, that the limita- 
tions mentioned for the issue of a writ of 
quo warranto are not applicable here 
and that the scope of quo war- 
ranto as also of other writs which 
can be issued by the High Courts and the 
Supreme Court is wider in view of the 
words “in the nature of’ appearing in 
Articles 32 and 226 of the Constitution. 
These words do not justify the argument 
because these very words preface tha 
words “a Quo Warranto” as is apparent 
from para. 273 at page 145 of Halsbury’s 
Laws of England, Third Edition, Volume 
11. Certain cases have been cited to sup- 
port this proposition. I do not think any 
of them supports it. The first case is 
Statesman (P.) Lid. v. H. R. Dey, (1968) 
3 SCR 614 = (AIR 1968 SC 1495). The 
question in this case was whether a Sub- 
Deputy Collector vested with magisterial 
powers could be said to have held a judi- 
cial office within the meaning of Sec~ 
tion 7 (3) (d) of the Industrial Disputes 
Act, 1947, so as to make him eligible for 
appointment as the Presiding Officer of a 
Labour Court, The cas2 was started by 
way of a writ of certiorari under Art. 226 
of the Constitution against the order of 
the Presiding Officer. It was held that a 
Magistrate holds a judicial office. Sub- 
Section (1) of Section 9 of the Act con- 
ferred finality to orders constituting 
Boards, etc, It was in the context of this 
section that a passing observation was 
made by the Supreme Court that “al- 
though the provisions of Section 9 cannot 
shut out an inquiry (if there is a clear 
usurpation) for purposes of a writ of quo 
warranto but at least in an unclear case 
the intent of the legislature is entitled to 
great weight ........cccccee The High Court 
in a quo warranto procezding should be 
slow to pronounce upon the matter unless 
there is a clear infringement of the law.” 
In effect, these observations are no dif- 
ferent than those in (1964) 4 SCR 575 = 
(AIR 1965 SC 491) (supra). It was fur- 
ther observed that it may be open in a 
quo watranto proceeding to challenge the 
appointment of persons employed on 
‘multifarious duties and in addition per- 
forming some judicial functions on the 
ground that they do not hold essentially 
a judicial office because they primarily 
perform other functions, This case fs 
not relevant to the argument of the wider 
scope of writs issuable under Article 226 
of the Constitution. It was a case to 
which the principle “could be re-appoint- 


ed” would not apply. In Mrs. Priti Prabha .- 


Goel v. Dr. C .P. Singh, 1969 Lab IC 913 
(Raj) the appointment of the respondent 
as Professor in the University of Jodhpur 


was challenged on the ground that such : 
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an appointment could be made by the 
Syndicate only on the recommendation of 
the selection committee and in the ab- 


sence of such recommendation, the Syndi- 
cate is incompetent and has no power to 
appoint any one as a teacher in the Uni- 
versity. It was held by the Rajasthan 
High Court that there is a public policy 
behind the salutary provision of selection 
committee prescribed in the Statutes and 
as the University is a State under Arti- 
cle 12 of the Constitution, every citizen 
has a l right to be considered for these 
posts if he is duly qualified as otherwise 
there will be violation of Article 16 of 
the Constitution. No argument of futility 
of the writ was advanced in this case be- 
cause if was irrelevant. In M. S. Maha- 
deokar v. Chief Commr., Union Territory, 
Chandigarh, (1973) 1 Serv LR 1042, the 
appointment of two of the respondents 
was challenged by a writ of quo war- 
ranto. One of the respondents did not 
fulfil the qualifications under the service 
rules and was not eligible for the posts 
while the other was junior to the peti- 
tioner. A contention was raised by the 
respondents that a writ of quo warranto 
cannot be issued if the defect can be re- 
medied by the authority who committed 
the mistake by amending the rules with 
retrospective effect. The principle of 
“could be re-appointed” is entirely dif- 
ferent. It does not contemplate a change 
in the existing law. It proceeds on the 
basis that there is no legal impediment to 
a re-appointment according to the 
Iaw as it stands. A possibility of change 
in the law with retrospective effect, as 
suggested in this case, would not come 
within the principle of futility of the 
writ. By reason of lacking in qualifica- 
tions or being junior, there was an exist- 
ing legal impediment to re-appointment. 
The next case relied upon is Prabhuduitt 
Sharma v. State of Rajasthen, 1971 Lab 
IC 556 (Raj). This case, rather than sup- 
port the petitioners, goes against their 
contention. It is clearly stated that the 
conditions for the issue of a writ of quo 
warranto are similar to those for laying 
an information in the nature of a quo 
warranto in England. Then it specifies 
the four requisites for a writ of quo war- 
ranto, namely, (1) the office must be held 
under the State or have been created by 
a statute, (2) it should be an office of a 
substantive character, (3) its duties must 
be of a public nature and (4) it should 
have been usurped by some person. Then 
it proceeds to state what is more impor- 
tant that even when these requirements 
are fulfilled, it Is in the discretion. of the 
Cour; to refuse or grant the writ after 
taking into consideration the circumstan- 
ces of the case and the consequences 
which would follow if it is allowed and 
that it should be in the public interest 
to grant the writ. These are some of the 
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limitations which obtained in England as 
to a writ of quo warranto. In fact, this 


case refers to and relies on (1916) 1 KB 
595 (supra) and the statements made in 
paragraph 281, Volume 11 in the Third 
Edition of Halsbury’s Laws of England 
which have been already quoted, In this 
case it Was alleged that the appointments 
of two of the respondents were in viola- 
tion of the statute as they were ineligible 
for appointment as they did not possess 
the necessary qualifications. The Rajas- 
than High Court found as a fact that the 
two holders of the office lacked the essen- 
tial qualifications and were not eligible 
for appointment, If the holder of a pub- 
lic office is ineligible for appointment to 
that office and remains ineligible up to the 
date of the hearing of the writ petition, 
he is undoubtedly a usurper and the ap- 
plication of the principle of futility of 
writ of re-appointment in the cir- 
cumstances of the case or of the discre- 
tion of the Court would not arise. It is, 
therefore, not possible to see how this 
case advances the contention of the peti- 
tioners that the scope of a writ of quo 
warranto in India is wider than that in 
England. In fact, in Hari Shankar Prasad 
v. Sukhdeo Prasad, AIR 1954 All 227 (FB), 
(1916) 1 KB 595 (supra) was referred and 
the principle of futility of issue of a writ 
of quo warranto was applied, The writ of 
quo warranto was refused as the holder 
of the office though not qualified on the 
date of his appointment thereto acquired 
the necessary qualification during the 
pendency of the petition. With respect, I 
agree with this view rather than with the 
view expressed in Govinda Panicker v. 
Balakrishna Marar, AIR 1955 Trav-Co 42. 
If the view of the Travancore-Cochin 
High Court is to be accepted, it will mean 
that the principle of “could be re-appoint- 
ed” does not apply. In my view it does. 
In Narayan Keshav v. R. C. Rathi, AIR 
1963 Madh Pra 17, apart from holding 
that the appointment was in violation of 
the provisions of a statute, it was held 
that the appointment had been made cont- 
rary to Article 16 of the Constitution as 
before making the appointment, the post 
was not regularly advertised nor were 
any applications invited from persons 
qualified to hold the post. No argument 
of futility was addressed in this case pos- 
sibly because the appointment was held 
to be in violation of Article 16 of the 
Constitution thereby depriving other per- 
sons from applying for the post, This case 
can, therefore, be no authority for the 
proposition now being considered, In 
Puranlal Lakhanpal v, P. C. Ghosh, AIR 
1970 Cal 118, the question was whether 
a writ of quo warranto should issue to 
a person who had resigned from his of- 
fice. I do not at all see the relevancy of 
this case to the contention being discus- 
sed now. None of these cases, therefore, 
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supports argument that scope of Articles 
32 and 226 is wider in so far as the writ 
of quo warranto is concerned. 

12. On the other hand, in Janar- 
dhan Reddy v. State of Hyderabad, 1951 
SCR 344 = (AIR 1951 SC 217) it has been 
observed that the power given to it under 
Part III of the Constitution. is a large one, 
but it has to be exercised in accordance 
with well established principles. In T. C. 
Basappa v. T. Nagappa, (1955) 1 SCR 250 
= (AIR 1954 SC 440) the same principle 
has been repeated but it has been clari- 
fied that the procedural technicalities of 
the English law do not apply. These cases 
help me to re-affirm the view that the 
scope of the power of the High Court to 
issue a writ of quo warranto under Arti- 
cle 226 of the Constitution is not wider 
than it is in England and Courts in this 
country have followed the principles in- 
cluding the limitations which have been 
well established in England. In fact, in 
(1964) 4 SCR 575 = (AIR 1965 SC 491) 
(supra), the Supreme Court has observed 
that a writ of quo warranto is a writ of 
technical nature and has approved the 
statements made in Halsbury’s Laws of 
England in that behalf, 


13. I now deal with the points urged 
by the Attorney-General, Relying upon 
the petitioner’s own case that the conven- 
tion of appointing the senior-most puisne 
Judge of the Supreme Court as the Chief 
Justice of India since the establishment 
of the Supreme Court is a rule of law and 
inheres in Article 124 (2) of the Constitu- 
tion, he contends that the issue of a writ 
of quo warranto by this Court will be 
futile because as a result of the resig- 
nations of Justices Shelat, Hegde and Gro- 
ver, who were senior to him, Justice 
A. N. Ray became the senior-most puisne 
Judge and not only could be re-appoint- 
ed but would be entitled to be re-ap- 
pointed as Chief Justice of India, This 
contention would not have been available 
to the respondents if the three Judges) 
who were senior to Justice A. N. Ray 
had not vacated their office by resignation 
but now it is, The contention is counter- 
ed by Mr. Lakhanpal, who appeared in 
person, by arguing that if the appoint- 
ment of Justice A. N. Ray as Chief Jus- 
tice of India is set at nought by a writ 
of quo warranto, then he will automati- 
cally cease to be a Judge of the Supreme 
Court because on his appointment as Chief 
Justice of India, the warrant of his ap- 
pointment as a Judge of the Supreme 
Court automatically ceased to exist or 
to have any validity or effect. 

14, I find a fallacy in the counter- 
argument. Either the warrant of appoint- 
ment of Justice A. N. Ray as Chief Jus- 
tice of India is a good, valid and legal 
warrant and exists in fact and in the eye 
of law or it is bad, invalid and illegal and 
does not exist in the eye of law though it 
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exists in fact. In the former case, a writ 
of quo warranto cannot issue and it gives 
good, valid and legal title to Justice A. N. 
Ray to function as Chief Justice of India. 
In the alternative and converse case, 
having no existence, validity or effect in 
the eye of law, it canno* affect the con- 
tinued existence, validity or effect of the 
first warrant of appointment as a Judge 
of the Supreme Court. 


15. Mr, Lakhanpal further con- 
tends that the two offices, namely, (1) 
Judge of the Supreme Court and (2) 
Chief Justice of India, cannot vest in the 
same person at the same time. In other 
words, the contention is that the Chief 
Justice of India is not a Judge of the Sup- 
reme Court, Otherwise, says he, the 
Chief Justice of India will be entitled to 
draw salary as such as also as a Judge 
of the Supreme Court under Article 125 
(1) of the Constitution. The language of 
this Article is, I am clear, destructive of 
the argument. This Article says that 
there shall be paid to the Judges of the 
Supreme Court such salaries as are speci- 
fied in the Second Schedule. Chief Justice 
of India is not mentioned herein, Item 8 
(1) in the Second Schedule Part D also 
Starts with the words “There shall be 
paid to the Judges of the Supreme Court 
MOTEO: ” and then specifies the salary 
of the Chief Justice and the salary of any 
other Judge. Therefore, Chief Justice of 
India is included in the expression 
“Judges of the Supreme Court’. A Judge 
of the Supreme Court does not cease to 
be a Judge on his appointment as Chief 
Justice, Some other Articles in the Con- 
stitution point to the same _ conclusion. 
Article 124 (2) does not talk of the Chief 
Justice of India except in the first pro- 
viso, It talks only of the appointment of 
“Every Judge of the Supreme Court’ by 
the President by warrant under his hand 
and seal in the manner prescribed and 
further provides that every such Judge 
shall hold office until he ettains the age of 
sixty-five years. Chief Justice of India 
must, as a matter of construction, be in- 
cluded in the expression “Every Judge of 
the Supreme Court.” Otherwise, one 
startling result would be that the Chief 
Justice of India may not be appointed by 
the President by warrant under his hand 
and seal and can continue to hold office 
even after he attains the age of sixty- 
five years. The second result would be 
that the second proviso to Article 124 (2) 
providing for resignation by “a Judge” 
and removal of “a Judge” from his office 
in the manner provided In Article 124 (4) 
would not be applicable fo the Chief Jus- 
tice of India. Similarly, the age of the 
Chief Justice of India will not be deter- 
minable as provided by Article 124 (2-A) 
because this Article also talks only of “a 
Judge of the Supreme Court.” Nor would 
Article 124 (3) relating to qualifications 
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of “a Judge of the Supreme Court” apply 
to the Chief Justice of India leading to 
another startling result that a person ap- 
pointed as Chief Justice of India need not 
be a citizen of India and he need not pos- 
sess any of the qualifications mentioned. 
Again, a person. appointed as Chief Jus- 
tice of India need not, before he enters 
upon. his office, make or subscribe the 
prescribed oath because Article 124 (6) 
talks only of “a Judge of the Supreme 
Court”. The words “other Judge” occur- 
ring after “Chief Justice of India” in 
clauses (1) and (2) of Article 146 also con- 
tain a pointer to the conclusion that Chief 
Justice of India is a Judge of the Sup- 
reme Court. 


16. In support of his contention, 
Mr. Lakhanpal first relies on Kashi Nath 
Misra v, University of Allahabad, AIR 
1967 All 101, where after discussing some 
Articles of the Constitution pertaining to 
the High Court, namely, Art. 216 compa- 
rable to Art. 124 (1), Article 217 compa- 
rable to Art. 124 (2), Art, 219 comparable 
to Art. 124 (6), Article 220 comparable to 
Article 124 (7), Article 221 comparable to 
Article 125 (1), Article 222 and Article 
223 comparable to Article 126, the Divi- 
sion Bench expressed the view that,— 


“These provisions and many others in 
the Constitution clearly show that the 
office of the Chief Justice is a distinctly 
different office from that of a Judge and 
normally a Chief Justice of a High Court 
is called Chief Justice of that Court and 
not a Judze of that Court.” 

This observation does not mean that the 
Chief Justice of a High Court ceases to 
be a Judge of that Court. All that is 
meant is that the office of the Chief Jus- 
tice of a High Court is an office different 
from the office of a Judge of the High 
Court and the former is normally called 
the Chief Justice of that Court and not 
a Judge of that Court. It does not mean 
that the Chief Justice of a High Court is 
not and zannnot ‘be properly called a 
Judge of that Court, The difference in 
the offica of a Judge of the High Court 
and that of the Chief Justice of that 
Court Hes only in the duties and func- 
tions to Ee performed by each of them. 
The Chief Justice of a High Court has 
duties which are additional to his duties 
as a Judge of that Court, But that does 
not mean that the Chief Justice of a 
High Court ceases to be or is not a Judge 
of that Court. In fact in paragraph 19 of 
the report there is a clear statement that 
for judicial work the Chief Justice is a 
Judge of the Court.” This case is, in fact, 
against the contention of the petitioners. 

ET. The next case on which re- 
liance is placed is State of Mysore v 
R. V. Bidap, AIR 1973 SC 2555. The res- 
pondent was appointed as a member of 
the State Public Service Commission on 
March 20, 1967. The term of such a mem~ 
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ber is by Article 316 (2) a term of six 
years from the date on which he enters 
upon his office or until he attains the age 
of sixty years whichever is earlier. On 
February 15, 1969, while the respondent 
was still a member, he was appoint 
Chairman of the Commission. The State 
took the view that the term of the res- 
pondent would expire on March 19, 1973, 
on the expiry of six years from the date 
of his appointment as a member, The 
contention of the respondent was that in- 
asmuch as he was appointed as the 
Chairman of the Commission on Febru- 
ary 15, 1969, he would be entitled to con- 
tinue for a period of six years reckoned 
from this date. Now, Article 316 (1) 
opens with the words “The Chairman and 
other members of a Public Service Com- 
mission, ...... os * Clause (1-A) provides 
for appointment of a member as Chair- 
man on the office of Chairman becoming 
vacant etc. Clauses (2) and (3) provide 
for the term of office etc. and mention 
only “a member”. On these provisions, 
the Supreme Court held that a Chairman 
is also a member though the office and 
duties attached to each are different, This 
case again is against the contention of 
the petitioner. I, therefore, conclude that 
on his appointment as Chief Justice of 
India, a Judge of the Supreme Court 
does not cease to be a Judge of the Sup- 
reme Court. Therefore, even if Justice 
A. N. Ray is ousted from his office as 
Chief Justice of India by a writ of quo 
warranto, he, as the senior-mosi puisne 
Judge of the Supreme Court, will be en- 
titled to be appointed as the Chief Justice 
of India if the contention that the con- 
vention of seniority is a rule of law and 
is inherent in Article 124 (2) of the Con- 
stitution be correct. I make it clear that 
what I have said is not to be taken to be 
the expression of an opinion either that 
there is such a convention or that it has 
such effect. Therefore, not only being 
eligible for re-appointment as Chief Jus- 
tice of India but being entitled to be so 
re-appointed, a writ of quo warranto oust- 
ing Justice A. N. Ray from the office of 
the Chief Justice of India will be futile 
and such a writ cannot be. issued. 


18. Then I deal with the other 
facet of this preliminary objection which 
arises out of the averment that the re- 
quirement of consultation under Article 
124 (2) of the Constitution is mandatory. 
The Attorney General presses for accept- 
ance of the argument of futility even if 
it be so. The Attorney General does not 
dispute that if an order is passed in vio- 
lation of or contrary to the mandatory 
provisions of a statute or of the Consti- 
tution, it would be illegal and void and 
as such will not have any existence in 
the eye of law. He, however, says that 
the question for determination is whether 
Justice A. N, Ray could be re-appointed 
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if the mandatory requirement is fulfilled. 
He emphasizes the word “could”. In other 
words, the question is whether Justice 
A. N. Ray is disentitled by lacking in the 
necessary qualifications or by reason of 
any legal impediment to be re-appointed 
as the Chief Justice of India. Indisputa- 
bly, Justice A. N. Ray does not lack in 
the qualifications mentioned in Article 
124 (3). Nor do I find any legal impedi- 
ment in the sense of a statutory disability 
in the matter of his personal qualifica- 
tions in the way of his re-appointment. If 
in an information in the nature of quo 
warranto, the holder of the office suffers 
from such personal disqualification which 
has not been removed or is irremovable, 
a writ of quo warranto must follow. As I, 
have stated, Justice A, N. Ray indispu- 
tably possesses and possessed the qualifi- 
cations prescribed by Article 124 (3) of 
tha Constitution. But the inquiry in an 
information in the nature of quo warranto 
to ascertain whether there is any legal 
impediment in re-appointment does not 
end with the examination of the ques- 
tion whether there is any such personal 
disqualification or, in other words, ineli- 
gibility. The inquiry extends to ascertain- 
ment of the fact whether the holder of 
the office has been appointed in accord- 
ance with law or not: see (1964) 4 SCR 
575 = (AIR 1965 SC 491) (supra). If the 
law requires that the appointment is to 
be made after fulfilling certain conditions, 
and if such conditions are incapable of 
being fulfilled there is no option or alter- 
native but to issue a writ of quo war- 
ranto. It is only in a case where the re- 
quirement of law is capable of being ful- 
filled and there is no legal impediment 
in the way of such fulfilment that the 
principle of futility of the writ on the 
ground that the holder of the office could 
be immediately re-appointed is attracted. 
There can be no doubt that the require- 
ment of consultation contemplated by 
Article 124 (2) of the Constitution even 
if it be mandatory can be fulfilled by 
having the requisite consultation, There 
is no legal impediment in the way of 
such consullation being held. That being 
so, the question for consideration is whe- 
ther after such consultation Justice 
A. N. Ray could be re-appointed, The 
answer can only be in the affirmative be- 
cause the relevant question is not whether 
he “would” be re-appointed but whether 
he “could” be re-appointed after such 
consultation. The answer as stated by 
me is as it is because normally it is only 
the alleged usurper holding the office 
who is the only necessary party to an 
information in the nature of quo war- 
ranto. The appointing authority is not a 
necessary party: see Ashgar “Ally v. 
Birendra Nath Dey: ATR 1945 Cal 249 


where Gentle, J. was considering the 
question whether in the information by 
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way of quo warranto at the instance of 
a relator before him, the Government or 
the Corporation were proper parties, He 
held that the relator being the only 
party, the absence of the Government or 
of the Corporation from the array of 
parties could not prevent relief being 
granted. Whichever way the matter is 
looked at, I have to conclude that Justice 
A. N. Ray “could” be vze-appointed by 
the appointing authority by going 
through-the process of consultation as en- 
visaged by Article 124 (2) of the Consti- 
tution. 


19. I may here notice another argu- 
ment on behalf of one of the petitioners. 
The argument is that the principle of futi- 
lity of the writ applies only if (1) the ap- 
pointment is at pleasure and (2) if there 
can be immediate re-aprointment with- 
out having to comply with any conditions 
or formalities in the law before making 
the re-appointment. Ths first reason is 
untenable in view of Ex parte Richards, 
(1878) 3 QBD 368 where the ap- 
pointment was in exercise of sta- 
tutory power just as the appointment 
of the Chief Justice of India is in exer- 
cise of a constitutional power, In (1916) 
1 KB 595 (supra), Lord Reading has not 
differentiated between an appointment at 


pleasure and an appointment of a perma-- 


nent character for the purpose of quo 
warranto. Most of the cases in this coun- 
try where writs of quo warranto have 
been issued were cases of substantive ap- 
pointments under statutes or bye-laws. 
The second reason is equally unaccept- 
able, In (1916) 1 KB 5958 (supra) the re- 
appointment, it was held. could be made 
even though Speyer had to obtain a cer- 
tificate of naturalisation under a statute 
to which he was held to be entitled, It 
was still held that he was entitled to be 
re-appointed. So, in (1916) 1 KB 595 
(supra) a legal requirement had to be 
complied with just as in the case before 
me the mandatory requirement, assum- 
ing it to be so. of consultetion under Arti- 
cle 124 (2) had to be complied with. No 
significance can be attached to “imme- 
diate” in the context of re-appointment. 
There necessarily had to be an interreg- 
num between Syeyer having to vacate 
the office and his re-appointment. There- 
fore, “immediate” has reference not to 
any point of time but to the existence of 
power in the appointing authority to re- 
appoint. Ths circumstance that the ap- 
pointing authority has to comply with- a 
condition or with a statutery provision 
before making the re-appointment does 
-not justify the assertion that in such a 
ease it will not be an immediate re-ap- 
pointment or that such a re-appointment 
could not be made, To repeat, the real 
question in this behalf is whether Justice 

y Ray could be re-appointed. My 
answer is that he could be re-appointed 
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as the Chief Justice of India. The issue 
of a writ of quo warranto would, there- 
fore, be futile, I find substance in this 
contention of the Attorney General. 


20. _ Another facet of the prelimi- 
nary objection relates to the allegations 
of mala fide made in the petition. It will 
bear repetition to state that the prelimi- 
nary objection is on the assumption and 
not admission that the appointment of 
Justice A. N. Ray was mala fide, It is 
indisputable that mala fide action is no 
action in the eye of law. But to my mind, 
the mala fides of the appointing autho- 
rity or, in other words, the motives of 
the appointing authority in making the 
appointment of a particular person are ir- 
relevant İn considering the question of 
issuing a writ of quo warranto. It is a 
writ, as I have stated, of a technical na- 
ture. It is issued against a usurper of an 
office or, in other words, against a per- 
son who holds an office without any au- 
thority from the person who is entitled to 
make an appointment to that office. What 
works in the mind of the appointing au- 
thority in appointing a particular person 
is irrelevant and does not fall to be consi- 
dered in a proceeding of quo warranto 
and in determining the title of the per- 
son who has been appointed. Otherwise, 
the alleged usurper will be at a great dis- 
advantage. He is, normally, the only 
party to the petition. He could certainlv 
be called upon to show his authority or 
warrant to hold the office. He can also 
be called upon to show whether he pos- 
sesses the necessary qualifications pres- 
eribed for that office. He can be asked even 
whether his appointment was made in ac- 
cordance with law or not. He can further 
be asked whether the authority or var- 
rant which he produces is by the person 
who is authorised to make an appointment ` 
to the office which he holds. He is eg- 
pected to give an effective answer by pro- 
ducing the authority or warrant of his 
appointment, by showing that he posses- 
ses the necessary qualifications, by de- 
monstrating that there is no legal impedi- 
ment in the way of his appointmet to the 
office and by showing that the person who 
issued the authority or warrant of his 
appointment is authorised by law to do 
so. In the very nature of things, he would 
not know what considerations or motives 
entered the mind of the appointing autho- 
rity in appointing him to the office. If it 
is held that it is the obligation of the 
alleged usurper to demonstrate and prove 
the bona fides of the appointing eutho- 
rity, the holder of the office, even though 
duly and properly appointed, may be at 
the mercy of the appointing authority it- 
self because it will be open to the ap- 
pointing authority to say if asked by the 
Court that it was actuated by mala fides 
in making the appointment in a case 
where the appointing authority finds that 
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the alleged usurper has not come up to 
its expectations, Therefore, to my mind, 
the question of mala fides of the appoint- 
ing authority is completely irrelevant in 
a matter relating to a writ of quo war- 
ranto. I am not alone in taking this viéw. 
In Ramachandran v. Alagiriswami, AIR 
1961 Mad 450, Balakrishna Avyyar, J., 
talking of Government declarations 
said:— 

“They say in effect that when they 
have to make the appointment of 32 
Government pleader they would act in 
the manner specified in the rules. But 
there are no legal sanctions behind them, 
and, in such situations, the only safe- 
guards must be the sense of responsibili- 
ty, the respect for propriety, the 
regard for decorum and the obli- 
gation to behave fairly, and beyond all 
else, to behave honestly which must ac- 
tuate and bind the holders of every pub- 
lic office of whatever consequence. It 
follows, that against unhappy adventures 
like the present, adventures in the dispen- 
sation of Government patronage, courts 
can give no worthwhile relief, 


The. corrective must be applied, in 
the first instance, by those in administra- 
tive or operational control, and ultimate- 
ly by a resentful ang uncompromising 
public opinion.” 

Jagadisan, J., was more direct. He said:— 

“I am of opinion that questions of 
alleged motive and purpose supposed to 
constitute the background for the order 
of appointment of the first respondent 
are wholly foreign to the scope of the 
present proceedings before us, As observ~ 
ed by Lord Denning in his Hamlyn Lec- 
tures on Freedom under the Law: 

‘No one can suppose that the execu- 
~ tive will never be guilty of the sins that 
are common to of us. You may be 
sure that they will sometimes do things 
which they ought not to do; and will not 
do things that they ought to do.’ 


Acts of farouritism by way of back- 
door appointment and deviations from 
fair play and justice are not uncommon 
features in the administration of any 
Government, in any country. But the ju- 
risdiction of the courts is not the role of 
a sentinel on the qui vive to guard 
against the vagaries of the State execu- 
tive. Prerogative writs whch this court 
ean issue under the terms of Article 226 
of the Constitution have got their strict 
limits which have to be adhered to. 


`The province of this Court in a quo 
warranto proceeding is to determine whe- 
ther there has been usurpation of a pub- 
lic office and not to search the conscience 
of the appointing authority te ascertain 
his motive. It is, therefore, not necessary 
for me to say anything more than that 
the impugned order of the appointment of 
the first respondent has not transgressed 
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* to inquire into 
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any rule, regulation or law to afford a 
foundation. for the issue of relief in a 
qua warranto proceeding.” 

To the same effect is the statement in 
Volume 74, Corpus Juris Secundurn ai 
page 265 that,— 

“so, also, where respondent’s title 
rests on an appointment, the court will 
not go back of the power of appointment 
his reasons 
and motives for making the appointment 
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To say that mala fide is a relevant consi- 
deration in an information in the nature 
of a quo warranto, the petitioners rely 
first on the Queen v. Ward, (1873) 8 QB 
210. In this case, at the election of a 
local board of health, the respondent, 
who was the Chairman, being about to 
go out of office, another person was ap- 
pointed to act as returning officer in case 
of the respondent being nominated for 
re-election, Nomination papers were sent 
in due course to the respondent and 
amongst them was one nominating him as 
a candidate. The respondent nevertheless 
continued to receive the nomination 
papers and when al! had been delivered 
prepared the voting papers, inserting 
therein the names of the persons nomi- 
nated as required by the relevant statu- 
tory provision. He did not further act 
as returning officer and was returned as 
re-elected. There was nothing to show 
that the names were inserted in the vot- 
in papers otherwise than in their proper 
order, or that the result of election had 
been in any way affected by the voting 
papers having been prepared by the res- 
pondent instead of by the person appoint- 
ed to act as returning officer, Blackburn, 
J.. held that assuming the Chairman’s 
conduct to have been an irregularity, the 
Court in its discretion ought not to allow 
an information to be filed against his 
election, no mischief having been done. 
He further observed that if, in any future 
case, it should appear that the Chairman 
wilfully and contumaciously acted at all 
in his own election, the Court might well, 
in its discretion, order the filing of an in- 
formation in order to check such a prac- 
tice, This is not a case where the motive 
of the appointing authority in making the 
appointment came for consideration, It 
was only saic that if it is found in future 
that the Chairman who was the holder of 
the office acted wilfully and contuma- 
ciously in his own election, the Court 
might, in its distretion, order the filing of 
an information in order to check such a 
practice. This case does not support the 
petitioners. Im Mahabir Prasad v. Pra- 
fulla Chandra, ATR 1969 Cal 198, the peti- 
tion for a writ of quo warranto came up 
for admission and it was dismissed in 
limine. The learned Judge observed at 
that stage that the impugned orders of 
the Governor could not be said ta he 
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tainted with mala fide. The question 
whether the motive of the appointing au- 
thority is relevant in a petition for a writ 
of quo warranto was neither raised nor 
decided. This case cannot, therefore, be 
an authority for the proposition. It is then 
contended that the view expressed by the 
Madras High Court in AIR 1961 Mad 450 
(supra) with regard to the irrelevancy of 
the motives or mala fides of the appoint- 
ing authority has been impliedly over- 
ruled by the observaticn of Supreme 
Court in (1964) 4 SCR 575 = (AIR 1965 
SC 491) (supra) that proceedings by way 
of quo warranto “also tend to protect the 
public from usurpers of public office, who 
might be allowed to continue either with 
the connivance of the Executive or by 
reason of its apathy.” I disagree. The 
Supreme Court was not considering the 
question or relevancy of mala fides. It 
is only stated as a matter of fact that 
there is no allegation about mala fides 
against the experts who constituted the 
Board. This statement cannot be said to 
be the expression of an opinion that the 
question of mala fides is relevant. The 
last case on which the petitioners rely is 
In re: Banwari Lal Roy, (1944) 48 Cal WN 
766, On June 9, 1944, the Governor pass- 
ed a composite order in purported exer- 
cise of powers under sub-rule (6) and sub- 
rule (7) (b) of Rule 51-F of the Defence 
of India Rules, This order recited that 
the Governor was of. the opinion that it 
was necessary to supersede the Commis- 
sioners of the Howrah Municipality for 
ensuring the due maintenance of the 
vital services of the said local authority 
in the event of hostile attack, Under sub- 
rule (6), he superseded the Commissioners 
of the Howrah Municipality for a period 
of one year with effect from the date of 
the order. Under sub-rule (7) (b) he di- 
rected that Nomani, a Deputy Magistrate, 
shall exercise and perform all the powers 
and duties which may, by or under any 
law for the time being in force, be exer- 
cised and performed by or on behalf of 
the Chairman and the Commissioners of 
the Municipality during the period of 
supersession, Five persons who were all 
rate-payers of the Municipality three of 
whom were also Commissioners thereof 
filed an information in the nature of quo 
warranto impleading only Nomani. The 
reliefs claimed were for Nomani to show 
cause by what authority he was exercis- 
ing and performing or claimed to exer- 
cise or perform the powers and duties 
which may be performed or exercised by 
the Chairman and the Ccmmissioners of 
the Municipality, why he should not for- 
bear from acting upon or giving effect to 
the aforesaid order dated June 9, 1944 
and why the same should not be recalled 
or cancelled and injunction issued res- 
training him from taking any action 
founded on the said order. Later, the peti- 
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tioners applied for impleading the Pro- 
vince of Bengal as a party and an order 
to that effect was made, The primary at- 
tack was on that part of the order made 
under sub-rule (6) whereby the Munici- 
pality was superseded and the attack was 
that the alleged opinion of the Provin- 
cial Government that it was necessary to 
supersede the Commissioners for ensuring 
the due maintenance of the vital services 
in the event of hostile ati ack was not an 
honest and bona fide opinion but had 
been procured by one Pain who was the 
Chairman of the Municipality. There: was 
no attack on the appointment of Nomani 
being mala fide, That is the essential dif- 
ference between that case and the case 
before me. In the case before me, there 
is no order of supersession as such which 
could be set aside. as having been passed 
for a collateral purpose resulting inevi- 
tably in the order of appointment being 
rendered of no effect, The order of su- 
persession in that case was held to be 
mala fide and, therefore, automatically, 
the position in law would be that the 
Municipality was not superseded and its 
Commissioners including the Chairman 
would continue to exercise the powers 
and perform the duties which they were 
exercising and performing before the 
order of supersession. This situation 
would inevitably result in the order ap- 
pointing Nomani being rendered of no 
effect, The real question is whether mala 
fide of the appointing authority in mak- 
ing the appointment of the particular 
person who has been appointed is rele- 
vant. Such situation did not arise in the 
ease of the Howrah Municipality because 
any other person could equally have been 
appointed in place of Nomani. There 
must be a personal connection between 
the person appointed to an office and the 
motive of the appointing authority in ap- 
pointing him. Such connection was lack- 
ing and absent in that case and I, there- 
fore, do not think it to be an authority 
for the proposition that the motives of 
the appointing authority in appointing a 
particular person are relevant in an in- 
formation in the nature of quo warranto 
which is a writ of a technical nature. 


21. The last contention of the At- 
torney-General is that disastrous conse- 
quences will follow in the circumstances 
of this case if a writ of quo warranto is 
issued. This contention is based on the 
facts stated in the affidavit of P. P. Nay- 
yar, Joint Secretary to the Government 
of India, filed during the course of the 
hearing of these petitions. He states that 
after the appointment of Justice A. N. 
Ray as the Chief Justice of India and 
upto December 31, 1973, 10,958 cases in- 
cluding admission ‘and/or motion matters 
were disposed of by the Supreme Court 


and out of this number, 3,025 including 
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regular appeals, writ petitions and admis- 
sion and/or motion matters were heard 
and disposed of by the Bench presided 
over by Justice A. N. Ray as Chief Jus- 
tice of India. It is further stated that 
during the aforesaid period, four J udges 
were appointed to the Supreme Court and 
thirty-eight Judges were appointed to va- 
rious High Courts in the country. The 
Attorney-General contends that if Justice 
A. N. Ray is ousted from his office as 
Chief Justice of India by issue of a writ 
of quo warranto, disastrous consequences 
would follow and all these decisions and 
appointments would be rendered nullities. 
I do not wish to give my opinion on the 
question whether any such disastrous 
consequences will follow because it is not 
necessary, in view of the opinion. express- 
ed by me already on other points, to 
decide this question. At the conclusion 
of his argument in rejoinder, the Attor- 
ney-General himself stated that if the 
preliminary objection urged by. him found 
favour with this Court, the preliminary 
objections urged by the Solicitor General 
and the Additional Solicitor General need 
not be decided. I think in a case of this 
nature, the prayer is as it should be be- 
cause this appears to me to be a case 
where only so much and not more than 
is necessary for the disposal of the peti- 
tions should be decided. 


22, I, therefore, conclude: 


(1) The question of the motives of 
the appointing authority in appointing 
Justice A. N. Ray as the Chief Justice of 
India is irrelevant jn an information in 
the nature of quo warranto like in the 
present case. 


(2) On the contention of the peti- 
tioners that the rule of seniority is a rule 
of law and inheres in Article 124 (2) of 
the Constitution, any writ that may be 
issued by this Court, will be futile as he 
would be entitled to immediate re-ap- 
pointment on the basis of this rule. 


(3) Even assuming the consultation 
contemplated by Article 124 (2) of the 
Constitution to be mandatory, the issue of 
a writ of quo warranto will be futile as 
Justice A. N. Ray could be immediately 
re-appointed as the Chief Justice of India 
as he possesses the qualifications prescrib- 
ed by Article 124 (3) of the Constitution 
and there is no legal impediment in the 
way of his re-appointment, 


23. For these reasons, I dismiss 
the writ petitions. The arguments in this 
case have been comprehensive and the 
questions involved are purely legal. In 
these circumstances, I do not think it will 
be proper to make any orders as to costs 
and I do not make any such orders. 

JAGJIT SINGH, J.:— I agree. 

S. N. SHANKAR, J.:— ‘I agree. 


Union of India v. Hafiz Mohd. (FB) 


Delhi 77 


vV S, DESHPANDE, J.:— I agree. 
PRAKASH NARAIN, J.-—- I agree. 


Petitions dismissed. 
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FULL BENCH 
T. V. R. TATACHARI, V. S. DESH- 


PANDE, S5. RANGARAJAN, B. C. MISRA 
AND RAJINDER, SACHAR, JJ. 


The Union of India, and others, Peti- 
tioners v. Hafiz Mohd. Said, Delhi and 
others, Respondents. 


Supreme Court Applins. Nos. 229 and 
235 of 1972, D/- 17-8-1973.* 

(A) Constitution of India, Article 133 
(1) (as amended by 30th Amending Act 
1971) — Certificate of fitness — Require- 
a for grant of are now more strin- 
gent 


The requirement for giving certificate 
under Article 133 has now become very 
stringent in view of the amendment of 
Clause (1) thereof by the Constitution 
(Thirtieth Amendment) Act, 1971. 


It is not now sufficient if the case in- 
volves a substantial question of law of 
general importance but in addition to it 
the High Court should be of the opinion 
that such question needs to be decided by 
the Supreme Court. Further, the word 
‘needs’ suggests that there has to be a ne- 
cessity for a decision by the Supreme 
Court on the question, and such a neces- 
sity can be said to exist when, for in- 
stance, twe views are possible regarding 
the question and the High Court takes one ` 
of the said views. Such a necessity can 
also be said to exist when a different view 
has been expressed by another High 
Court. It is thus apparent that there must 
be some imperative necessity arising from 
the fact and circumstances of the case 
before the Court can certify it to be fit 
ope 9 prefer an appeal to the Supreme 

ourt. 


No doubt the instant case had raised 
an important question of law but in view 
of the thirtieth amendment, that require- 
ment itself is not sufficient to entitle the 
party to get a certificate for leave to ap- 
peal, S. C. A. 8 of 1973, D/- 30-3-1973 
(Delhi) and ILR (1973) 2 Delhi 266, Ap- 
proved. AIR 1970 SC 1168, Ref. 

(Paras 6; 7) 

(Quaere) Whether an appeal under 
Article 183 (1) can lie against any judg- 
ment, decree or final order passed or made 
in a pending proceeding ? (Para 8) 


*(Anplications for Certificate of Fitness of 

Appeal to Supreme Court against Judg- 
ment of Full Bench of this Court re- 
ported in AIR 1972 Delhi 102 (FB)). 
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Cases Referred: Chronological Paras 


(1973) S. C. A. 43 of 1973, D/- 27-4-1973 
= A (1973) 2 Delhi 266 
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(1973) 5. C. A. No. 8 of 1973, D/- 30-3- 
1973 (Delbi) 6 
AIR 1970 SC 1168 = (1969) 2 SCR 699 8 
A, B. Saharyg and Ķ, B. Soni, for 


Petitioners; Keshav Dayal, for Respon- 
dent No. 3. Respondent Mo. 1 in person. 


SACHAR, J.— This order will dis- 
pose of S. C. A, 229 and 235 of 1972. 


2. This is an apolication under 
Article 133 (1) (a) (b) and (c) of the Con- 
stitution of India against the judgement of 
Full Bench dated March 2, 1972.* 


3. In a suit which was being tried 
by a learned Single Judge of this court 
under its ordinary original civil jurisdic- 
tion, it was held that the suit with res- 
pect to two khasra numbers out of four 
was maintainable. The defendant appel- 
lant filed an appeal agairst this order of 
the learned Single Judge. The question 
raised before the Bench was that as the 
order of the learned Single Judge was not 
one of those orders which were specified 
in Section 104 read with Order 43, Rule 1 
of the Code of Civil Procedure, 1908, the 
appeal was not maintainable, The appel- 
lant had, however, contended that the ap- 
peal was maintainable in view of Sec- 
tion 10 (1) of the Delhi High Court Act 
(26 of 1966) (hereinafter called the Act) 
which provided that wher2 a single Judge 
of the High Court of Delhi exercises ordi- 
nary original civil jurisdiction conferred 
by sub-section (2} of Section 5, an appeal 
shall lie from the judgment of the single 
Judge to a Division Court of that High 
Court. As the matter raised an important 
question of law the appeal was referred 
to a larger Bench. 


4. Before the berch it had been 
argued by the appéllant that in order to 
find out whether an appeal lies against 
the order passed by a single Judge in 
exercise of ordinary civil jurisdiction, all 
that had to be found out was whether it 
was a judgment and in ozder to find out 
whether it was a judgment or not, the 
test laid down by the various High Courts 
when interpreting the expression judg- 
ment’ to be found in the Letters Patent 
constituting the High Courts was to be 
looked into, In our judgment, we noticed 
that right upto the passing of the Act 
there was n0 authoritative pronouncement 
of precise definition of the term ‘judg- 
ment’ in the Letters Patent, We referred 
to the fact that prior to the passing of 
the Act in this part of the territory the 
law as to which orders were appealable 
was well settled and that this depended 
solely on finding whether the orders were 
those falling in Section 104 read with 
Order 43, Rule 1 of the Civil Procedure 


*Reported in AIR 1972 Delhi 102 (FB) 


Union of India v. Hafiz Mohd, (FB) (Sachar J,) 


A.I. R. 


Code, We, therefore, took the view that 
when the legislature provided in Section 
10 (1) of the Act that an appeal shall lie 
from the judgment of the Single Judge to 
the Division Court it must have meant to 
refer to the expression ‘judgment’ in the 
Same term as defined in Civil Procedure 
Code and to continue existing law and 
practice, We also held that to aceept the 
contention of the appellant that the test 
given in various decisions under the Let- 
ters Patent should be applied to interpret 
the word ‘judgment’ in Section 10 (1) of 
the Act is to impute illogical intention to 
the legislature and suggest that it wanted 
to create confusion and conflict in this 
area which had been free from it uptill 
then, We also held that Section 10 (1) of | 
the Act was not meant to provide for an 
appeal against the order which has never 
been held appealable in this territory be~ 
fore. We consequently finally held that 
apart from the order which has the force 
of a decree an appeal will only lie against 
those orders passed by a single Judge 
whick. are covered by Section 104 read 
with Order 43, Rule 1, Civil Procedure / 
Code and no appeal will lie against those 
orders which are outside this provision. 
As tke impugned order of the learned 
single Judge was admittedly not one of 
the orders specified in Section 104 read 
with Order 43, Rule 1, Civil Procedure 
Code the same could not be held to be a 
judgment within the meaning of Section 
10 (1) of the Act, and, therefore, no ap- 
peal was competent. We consequently 
dismissed the appeal, 


5. This application was filed on. 
May 8, 1972. Clause (1) of Article 133 of 
the Constitution of India has been. substi- 
tuted by a new clause (1) by the Constitu- 
tion (Thirtieth Amendment) Act, 1972, 
which came into force from February 27, 
1973 and reads as under:— 


t1) An appeal shall lie to the Sup- 
reme Court from any judgment, decree or 
final order in a civil proceeding of a High 
Court in the territory of India if the 
High Court certifies: 


(a) that the case involves a substan- 
tial question of law of general import- 
ance: and 

(b) that in the opinion of the High 
Court the said question needs to be de- 
cided by the Supreme Court.” 


Sub-section (2) of the Amendment further 
provides that no appeal shall lie to the 
Supreme Court under clause (1) of Arti- 
cle 133 of the Constitution from any judg- 
ment, decree or final order arising out of 
a suit or other civil proceeding which was 
instituted or commenced in any court be- 
fore the commencement of this Act unless 
such appeal satisfied the provisions of 
that clause as amended by this Act. 


6. In the present case though the 
suit as well as the application for leave 


1975 


to appeal, was instituted prior to the 
amendment but the certificate can only be 
granted in terms of new cl. (1) of Art, 133 
and not the old one. This position was 
fairly conceded by Mr. Saharya appear- 
ing- for the appellant. The requirement 
for giving certificate has now become very 
stringent in view of the amendment of 
clause (1) of Article 133. A Division 
Bench of this court while dealing with 
the scope of this amendment in 8. C. A. 
8 of 1973, decided on 30-3-1973 (Delhi) 
Union of India v. Jayantilal Kuberdas 
Katakia has in interpreting it observed as 
under:— 


“A certificate can be granted only if 
the case involves a question of law: 


(i) which is not only substantial but 
is also of general importance; and 
(ii) the said question, in our opinion, 
nee to be decided by the Supreme 
ourt, 


It has to be noted that all the above 
requirements should be satisfied before a 
certificate can be granted, It means that it 
is not sufficient if the case involves a sub- 
stantial question of law of general im- 
portance but in addition to it the High 
Court should be of the opinion that such 
question needs to be decided by the Sup- 
reme Court. Further, the word ‘needs’ 
suggests that there has to be a necessity 
for a decision by the Supreme Court on 
the question, and such a necessity can be 
said to exist when, for instance, two views 
are possible regarding the question and 
the High Court takes one of the said 
views. Such a necessity can also be said 
to exist when a different view has been 
expressed by another High Court. 


It was further observed in SCA 43 of 
1973, decided on 27-4-1973* by a Division 
Bench of this Court in Y, K. Mathur v. 
The Commr. M. C. D. ete., ‘It is apparent 
that there must be some imperative Ne~ 
cessity arising from the fact and circum- 
stances of the case before we can certify 
it to be fit one to prefer an appeal to the 
Supreme Court.’ 


7. In the present case the bench 
unanimously took the view that the ap- 
peal under Section 10 (1) of the Act was 
only maintainable if the order fell within 
Section 104 read with Order 43 Rule 1 of 
the C. P. C. We had no doubt in our 
mind that it could not have been con- 
templated by the legislature when. passing 
the Act to make a complete break with 
the past as to the position about the 
orders which were appealable and to 
make the position vague and uncertain. 
We also did not find any prejudice to the 
litigating public on the interpretation 
given by us. In these circumstances we 
are unable to hold that the’ decision is 
such that it needs to be decided by the 


*Reported in ILR (1973) 2 Delhi 266 


State of Bihar v. Press 


Council of India Delhi 79 


Supreme Court. No doubt the matter be- 
fore us had raised an important question 
of law but in view of the thirtieth 
amendment, that requirement itself is 
not sufficient to entitle the party to get a 
certificate for leave to appeal. It is fur- 
ther to be certified that there is some 
compelling necessity and for that purpose 
the High Court is of the opinion that the 
matter needs to be decided by the Sup- 
reme Court. It may further be noticed 
that the interpretation of the word ‘judg- 
ment’ under Section. 10 (1) of the Act 
was given on the particular facts and the 
historical background of this area and the 
interpretation of this is applicable only 
within the jurisdiction of Delhi and does 
not serve this as a precedent for the High 
Courts outside as they are not governed] 
by this Act. No occasion, can, therefore, 
arise of other High Courts taking a cont- 
rary view to the one taken by us because 
in the very nature of things the Act be- 
ing only applicable in Delhi, the question 
of interpreting Section 10 (1) of the Act 
cannot arise in the other High Courts. 
We, therefore, are not persuaded to hold 
that the requirements of Article 133 (1) 
of the Constitution are satisfied. 


8. The respondent who appeared 
in person had also urged that appeal 
under Article 133 (1) of the Constitution 
can only lie to the Supreme Court from 
any judgment or decree or final order of 
the civil proceedings and as according to 
him the proceedings in the suit were still 
pending it cannot be said that our deci- 
sion was a final order within the mean- 
ing of Article 133 (1)- of the Constitution 
and that, therefore, the certificate cannot 
be granted on this ground. We were re- 
ferred to Tarapore and Co. v. V/O. Trac- 
tors Export, Moscow, AIR 1970 SC 1168 
in this connection, In view of the fact 
that we are not inclined to give a certi- 
ficate on the ground mentioned above, 
we do not propose to deal with this point. 


9, The result is that the petition 
is dismissed, but in the circumstances of 
the case there will be no order as to 
costs. 

Petitions dismissed. 
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T. V. R. TATACHARI, C. J, 
V. S. DESHPANDE, J. 


AND 


The State of Bihar, Petitioner v. The. 


Press Council of India and others, Res- 
pondents. 

Civil Writ No. 870 of 1974, D/- 25-7- 
1974. 
(A) Press Council Act (1965), Sec- 
tions 12, 13 and 14 — Jurisdiction of Press 
Council =- Words “any inquiry” in Sec- 
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tion 14 — Include not only inquiries 
under Section 13 but also other inquiries 
in discharge of functions under Sec. 12 — 
Complaint against Government alleging 
that its act constituted attack on freedom 
of the press — Entertainment thereof 
within jurisdiction of Press Council. 


It is significant to note that the 
powers of the Council are to be exercised 
both for the performances of its functions 
or for holding inquiries. It is implicit in 
it that an inquiry, if necessary, may be 
held by the Council in the course of per- 
forming the functions, and the powers 
mentioned in Section 14 may be exercised 
in that connection. Similarly, the words 
“any inquiry” ara broad enough to cover 
not only inquiries under Section 13 but 
such other inquiries as may be held in 
respect of the discharge of its functions 
under Section 12 of thea Act, 

(Para 4) 


(B) Constitution of India, Article 226 
— ‘Writ of prohibition —— Premature ap- 
plication = Journalists complaint to 
Press Council alleging Government’s act 
as attack on freedom of press — Merits 
thereof within jurisdiction of Council — 
Council simply asking Government to file 
its say if it so desired ~~ Effect — Option 
given to Government and no coercive pro- 
cesg issued against it — Held, Govern- 
ment’s application for prohibiting Press 
Council from issuing summons to it for 
attendance was premature and could not 
be entertaned., 


On a complaint by a journalist to the 
Press Council that the Government’s act 
was an attack on the freedom of the 
press, the Press Council wrote to the 
Government to put its say, if it so desir- 
ed: The Government was therefore free 
to consider the matter further and to de- 
cide whether they would like to have 
their say regarding the complaint made 
against them by the Editor. The Press 
Council has the jurisdiction to consider 
the said complaint. The Press Council 
had not chosen so far to use any coercive 
process against the Government. The 
Government cannot, therefore, have any 
legitimate complaint against the action so 
far taken by the Press Council. 

(Paras T and 8) 

Balbhadra Prasad Singh, Advocate- 
General of Bihar with Birendra Pd. Sinha, 
Govt, Pleader and U. P. Singh, for Peti- 
tioner. 


vV. S. DESHPANDE, J.— Has the 
Press Council of India the jurisdiction to 
consider the complaint of the editor of a 
newspaper against the Government with a 
a view to help the newspaper to maintain 
its independence ? Can the Council give 
the Government an opportunity to rebut 
the complaint if the Government so de- 
sires? These questions are raised by the 
present writ petition, - 


State of Bihar v. Press Council of India 


A.L R. 


l 2. The petitioner is the State of 
Bihar, The three respondents respectively 


ara the Press Council of India, the Edi- 
tor of “the Searchlight” — a daily news- 


paper published from Patna — and the 
Secretary, Press Council of India. The 
Government of Bihar constituted what it 
called the Food Committee giving the 
members of the said Committee the sta- 
tus of Cabinet Ministers with all the faci- 
lities and perquisites attached to such sta- 
tus in doing the work of the Committee 
in the State of Bihar. The Editor of the 
“Indian. Nation”, another English news- 
paper of Patna and Shri Shambhu Nath 
Jha, Assitant Editor of the Searchlight 
were appointed members of the Commit- 
tee along with other persons including, it 
is said, members of the Oppostion. The 
Editor of the Searchlight wrote to the 
Chairman of the Press Council emphasis- 
ing that this action of the Government 
was a new dimension of the Govern- 
mental pressure on the press and that it 
amounted to bribing the press by giving 
an editor and an assistant editor of news- 
papers the status of Cabinet Ministers with 
their perquisites, He requested the Press 
Council to consider whether this leads to 
the erosion, of freedom of the press and 
Journalists by accepting such offices and 
violates journalistic ethics. The Secretary 
of the Council forwarded a copy of this 
letter to the Government of Bihar. The 
Government wrote back to say that their 
action did not amount to interference 
with the freedom of the press as the 
Committee was serving the cause of the 
people of the State. Further, the Assis- 
tant Editor of the Searchlight resigned 
from the Committee. The Editor of the 
Searchlight, however, persisted in his re- 
quest for an enquiry by the Press Coun- 
cil into this matter. According to him, 
the resignation of his Assistant Editor 
did not close the chapter because the 
Editor of the Indian Nation still continued 
to be a member of the Food Committee 
and a larger issue was involved 
for consideration. He, therefore, sought 
a ruling of the Press Council on 
this question of principle because Gov- 
ernment may set up similar other Com- 
mittees drafting working journalists as 
members of the same. He also pointed 
out that before becoming a member of 
the Committee, his Assistant Editor had 
criticised the Government policy of the 
wheat takeover in accordance with the 
views of the newspaper Searchlight. But 
after becoming a member of the Commit- 
tee, the said Assistant Editor championed 
the policy of the Government and did 
propaganda, for it. In other words, it was 
so tempting that notwithstanding his own 
earlier stand he agreed to join the Com- 
mittee. The Editor complained that this 


was nothing but bribery of the press by 
the Government, The Press Council, 
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li. In the case of Sree Meenakshi 
Mill’s Ltd. Madurai v. Commr of Income- 
tax, Madras, AIR 1957 SC 49, their Lord- 
ships of the Supreme Court have illus- 


trated what is a question of fact and what . 


is the question of law. Their Lordships, 
have observed as follows: 

“In between the domains occupied 
respectively by questions of fact and of 
law, there is a large area in which both 
these questions run into each other. form- 
ing, so to say, enclaves within each other. 
The questions that arise for determination 
in that area are known as mixed ques- 
tions of Jaw and fact. These questions 
involve first the ascertainment of facts 
on the evidence adduced and then a de- 
termination of the rights of the parties 
on an application of the appropriate prin- 
ciples of law to the facts ascertained. 

XXX XXX XXX 

XXX XXX XXX 
The ultimate finding on the issue must, 
therefore, be an inference to be drawn 
from the facts found, on the application 
of the proper principles of law. and it 
will be correct to say in such cases that 
an inference from facts is a question of 
law. XXX x XX XXX 

XXX XXX XXX 
The proposition that an inference from 
facts is one of law will be correct in its 
application to mixed questions of law and 
fact but not to pure questions of fact”. 
Their Lordships have further observed: 

“The result of the authorities then is 
that inference from facts would be a aues- 
tion of fact or of law according as the 
point for determination is one of pure fact 
or mixed question of law and fact’. 

12. In the instant case. the find- 
ing has been arrived at bv the learned 
District Judge on a wrong application of 
the law as well as on invalid reasons. 


13. Shri A. Nilamani Singh sub- 
mits that the finding of the learned Dis- 
trict Judge that Section 111 of the Evi- 
dence Act applies to the case is erroneous; 
he submits that Section 11! does not 
apply to the facts of this case as, he sub- 
mits, the defendant was not in a dominat- 
ing position, on the contrary the reverse 
was the case. Alternatively he submits, 
if Section 111 applies, the defendant has 
discharged his burden. Although the 
learned District Judge has found. and in 
my opinion correctly, that the plaintiff is 
not a pardanashin woman, both the Courts 
below have concurrently found that the 
plaintiff is an illiterate, ignorant village 
widow, she was under the care and pro- 
tection of the defendant and that the 
latter was under her active confidence. 


14. When fraud. misrepresentation 
or undue influence is alleged by a party 
in a suit, normally. the burden is on him 
to prove such fraud. undue influence or 
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misrepresentation. But, when a person is 
in a fiduciary relationship with another 
and the latter is in a position of active 
confidence, the burden of proving the ab- 
sence of fraud, misrepresentation or un- 
due influence is upon the person in the 
dominating position: he has to prove that 
there was fair play in the transaction and 
that the apparent is the real: in other 
words, that the transaction is genuine and 
bona fide. The law presumes prima facie 
in favour of deeds duly executed. So. 
ordinarily a person who challenges the 
validity of a transaction on the ground 
of fraud, undue influence. etc. and charges 
his opponent with bad faith, has the bur- 
den of proof on him. But, where on ac- 
count of the existence of fiduciary rela- 
tionship one of them is in a position to 
exert undue influence or dominion over 
the other and takes any benefit from him, 
the burden of proving the good faith of 
the transaction is thrown upon the domi- 
nant party. that is to sav. the partv who 
is in a position of active confidence. A 
person standing in a fiduciary relation to 
another has a dutv to protect the interest 
given to his care and the Court watches 
with jealousy all transactions between 
such persons so that the protector may 
not use his influence or the confidence to 
his advantage. When the party complain- 
ing shows such relation, the law presumes 
everything against the transaction and 
the onus ig cast upon the person holding 
the position of confidence or trust to show 
that the transaction is perfectly fair and 
reasonable, that no advantage has been 
taken of his position. This principle has 
been engrained in Section 111 of the Evi- 
dence Act and in mv opinion the learned 
Courts below were right in holding that 
this section does apply to the facts of the 
instant case. 


15. Now the question is whether 
the defendant has discharged the burden. 
In addition to the concurrent findings of 
the Courts below that the plaintiff was an 
illiterate and ignorant rustic woman, that 
she was under the protection of the de- 
fendant and living with him under the 
Same Yroof on the suit land. the District 
Judge has additionally found that he was 
managing the property of the plaintiff. 
The learned Munsiff hag found that she 
was taken alone by the defendant to the 
Office of the Sub-Registrar. and that the 
woman did not know to what place she 
was taken; that the attesting witness, 
D. W. 3. was not allowed to accompany 
them. and that he arrived only after the 
completion of the execution of the deed 
and signed the deed. These findings of 
the learned Munsiff have not been re- 
versed by the learned District Judge. The 
learned District Judge has not considered 
the fact that the defendant was a liar 
when he said that he had never lived with 
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the plaintiff, inasmuch as, the learned 
District Judge himself discarded that 
evidence of the defendant and accepted 
the evidence of D. W. 1 and arrived at 
the finding that he was living with the 
plaintiff. He has alse found that the 
plaintiff decided to make a gift of the 
property to her daughter, the wife of the 
defendant, and that she accompanied the 
defendant to Thoubal only to make a gift. 
He has not considered the fact as to why. 
how. and when. she changed her mind 
from making a gift of the property to her 
daughter to selling it to her son-in-law. 
Who advised her to do so? Why did the 
defendant keep silent when the plaintiff 
told D. W. 3 that she had gifted the land 
to her daughter. This silence amounts to 
active concealment of the fact of sale 


from the knowledge of the plaintiff. This 
is fraud. 
16. “Undue influence’ had been 


defined under Section 16 of the Contract 
Act. The relevant portion thereof may 
be quoted: 


*16 (1) A contract is said to be jin- 
duced by ‘undue influence’ where the re- 
lations subsisting between the parties are 
such that one of the parties is in a posi- 
tion to dominate the will of the other and 
uses that position to obtain an unfair ad- 
vantage over the other. 


(2) In particular and without pre- 
judice to the generality of the foregoing 
principle, a person is deemed to be in a 
position to dominate the will of another— 


(a) where he holds a real or apparent 
authority over the other. or where he 
stands in a fiduciary relation to the other: 


or 
b XXX XXX XXX 


(3) Where a person who is in a posi- 
tion to dominate the will of another, 
enters into a contract with him, and the 
transaction appears, on the face of it or 
on the evidence adduced. to be un- 
conscionable, the burden of proving that 
such contract was not induced by undue 
influence shall lie upon the person in a 
position to dominate the will of the other”. 

“Fraud” has been defined under Sec- 
tion 17 of the Contract Act. The relevant 
portion thereof may be quoted: 

“17. ‘Fraud’ means and includes any 
of the following acts committed by a party 
to a contract, XXX XXX 


x XX XXX XXX 
with intent to deceive another party 
thereto XXX XXX XXX 
to induce him to enter the contract— 

D XXX xX X X XXX 
(2) the active concealment of a fact 
by one having knowledge or belief of the 


fact; 
XXX XXX XXX 
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_ _Explanation—~ Mere silence as to facts 

likely to affect the willingness of a per- 
son to enter into a contract is not fraud. 
unless the circumstances of the case are 
such that, regard being had to them. it 
is the duty of the person keeping silence 
to speak, or unless his silence is. in itself, 
equivalent to speech”. 

17. The learned District Judge 
failed to appreciate the law involved in 
the case and erroneously reversed the 
relevant finding of the learned Munsiff 
and came to the erroneous conclusion that 
the transaction in question was a genuine 
sale. It is clear from the facts and cir- 
cumstances referred to above, and the 
learned trial Court was right in finding, 
that far less the defendant has proved fair 
Play and bona fide in the transaction. The 
evidence shows that he took the plaintiff 
alone to Thoubal telling her that her pro- 
posed gift of the land to her daughter 
would be effected. and got a deed drawn 
and signed by the plaintiff: the fact was 
concealed even from D. W. 3, Defendant’s 
own witness. The learned Munsiff is 
right, in my opinion. in holding that the 
impugned sale deed was obtained by 
fraud and undue influence. 


18. The onlv other submission of 
Shri Nilamani Singh is that the suit is 
barred under Section 34 of the Specific 
Relief Act, 1963. Though the Munsiff 
found on the issue in favour of the plain- 
tiff holding that the suit was not barred 
as further relief was not necessary to be 
sought by the plaintiff. inasmuch as she 
herself was in possession of the suit land. 
this finding was not challenged before 
the District Judge by the respondent who 
was the appellant before him. The point 


therefore cannot be entertained in the 
second appeal. 
18. In the result, the judgment 


and decree of the learned District Judge 
are set aside and those of the Munsiff re- 
stored. 

26. is allowed with 
costs, 


The appeal 


Appeal allowed. 
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Sasa Musa Sugar Works Pvt. Ltd., 
Petitioner v. Chunilal Chororia. Opposite 
Party. 

Civil Revn. No. 99 of 1972. D/- 20-5- 
1974.* 

(A) Civil P, C. (1908). S. 21 — Objec- 
tion to jurisdiction — Can be raised even 
prior to filing of written statement. 


Sae 


*(From order passed by Asst. Dist. J. No. I 


Cachar, Silchar. D/- 6-12-1972). 
PR/FR/C652/74/GDR 


1975 


Under Section 21 of the Civil P. C 
an objection is to be taken in the Court 
of. first instance at the earliest possible 
opportunity. There is nothing in the 
Code that such objection cannot be taken 
at anv stage before filing of the written 
statement. If it is held by the Court that 
it has no jurisdiction, there will be no 
necessity to file any written statement 
setting out the case of the defendant. 

(Para 3) 

(B) Civil P. C. (19808), S. 20 (c) — 
Breach of contract — Cause of action, 
where arises. 


Where in pursuance of a contract of 
sale the seller is authorised or reauired 
to send the goods to the buyer. delivery 
of the goods to a carrier whether named 
by the buyer or not, for the purpose of 
transmission to the buyer, is prima facie 
deemed to be delivery of goods to the 
buyer. When there is such a contract, 
the cause of action for a suit for breach 
of the contract arises at the place where 
the goods are to be delivered to the com- 
mon carrier for transmission to the buyer 
and no cause of action arises at the place 
where the goods are to'be ultimately des- 
patched. AIR 1970 Pat 91. Rel. on. 

(Para 6) 

(C) Civil P. C. (1908), S. 9 — Suit for 
damages for breach of contracts on 
ground of non-delivery of goods — Even 
if defendant admits that he had to cancel 
the contracts under some circumstances 
beyond his control, the conditions ap- 
purtenant to contract regarding place of 
jurisdiction cannot be avoided when con- 
tract is not opposed to any public policy. 

(Para 7) 

(D) Civil P. C. (1908). S. 9 — Agree- 
ment as to jurisdiction — Where the suit 
is not filed in the Court as agreed to by 
the parties, the proper method of enforc- 
ing the agreement is to return the plaint 
for presentation to the proper Court. AIR 
1955 Cal 161, Rel. on. ‘(Para 8) 


Cases Referred: Chronological Paras 
AIR 1971 SC 740 = (1971) 3 SCR 314 4.5 
AIR. 1970 Pat $1 6 
AIR 1955 Cal 161 = 58 Cal WN 916 4.8 
ATR 1946 Lah 57 = 47 Pun LR 378 me 


P. Choudhuri and B. K. Acharyya, 
for Petitioner: $S. K. Senapati, for Oppo- 
Site Party. 

ORDER :— This Rule has been ob- 
tained by the defendant against the order 
made by the Assistant District Judge. 
Cachar. in Money Suit No. 23/72, by which 
he hag decided a preliminary objection 
raised in the suit, namely, whether his 
Court has got the jurisdicdiction to try 
the suit, in favour of the plaintiff. The 
Diaintiff-opposite party filed the suit for 
a decree of Rs. 22,500/~ against the de- 
fendant-petitioner as damages for breach 
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of a contract for sale of 750 bags of sugar 
inclusive of an amount of Rs. 7.500/- paid 
as advance. The plaintiff alleged in the 
plaint that the sugar was to be delivered 
to the plaintiff at Silchar and so the cause 
of action in the suit arose at Silchar. 

2. The defendant bv filing a veri- 
fied petition raised a preliminary obiec- 
tion as to the jurisdiction of the Court at 
Silchar. It was alleged in the petition 
that in terms of clause 3 (b) of the con- 
tract all suits arising out of any dispute: 
in respect of the transaction covered by 
the: contract would be subject to the 
jurisdiction only in the District Court at 
Saran (Bihar) and as such the Court at 
Silchar hag got no jurisdiction to try the 
suit. The defendants filed the copies of 
three sale contracts covering 750 bags of 
sugar, as Annexures ‘A’, ‘B’ and ‘Œ to 
the petition. It appears from the record 
that the plaintiff did not challenge the 
genuineness of these documents by filing 
any counter affidavit. On hearing argu- 
ments advanced on behalf of the parties, 
the learned Assistant District Judge re- 
jected the contention of defendant with 
the following observation :—— 

“The plaintiff has sued the defendant 
whose office is at Calcutta and with whom 
the plaintiff made a contract for purchase 
of sugar. As such the parties cannot bv 
an agreement take away the jurisdiction 
of this Court to Bihar. I find that the 
Court at Saran cannot have any jurisdic- 
tion to try this suit. As such I find that 
there is no force in the contention of the 
learned Advocate for the defendant. Ac- 
cordingly the prayer of the defendant is 
rejected.” 


3. Mr. S. K. Senapati. the learned 
counsel for the opposite party. took a pre- 
liminary objection that as the petitioner 
has not yet filed its written statement in 
the suit, it cannot be allowed to take the 
plea that the Court at Silchar has Sot no 
jurisdiction to try the suit, at this stage. 
According to him the defendant can take 
such a plea in the written statement and 
when so taken, the Court may decide such 
an issue aS a preliminary issue and not at 
any earlier stage. This contention is not 
well founded. Under Section 21 of the 
Civil P. C. such an objection is to be taken 
in the Court of first instance at the earliest 
Possible opportunity. There is nothing in 
the Code that such objection cannot be 
taken at any stage before filing of the 
written statement, If it is held by the 
Court that it has no jurisdiction, there 
will be no necessity to file any written 
statement setting out the case of the de- 
fendant. Be that as it mav. the plaintiff- 
opposite party did not raise any such 
objection in the Court below. He can- 
not, therefore, be allowed to take such an 
objection at this stage after the order of 
the Court below went in his favour. 
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4.- There can be no dispute that 
the parties cannot by agreement confer 
jurisdiction on a Court not possessed by 
it under the Code. But when under the 
Code more than one Court has juris- 
diction to try a suit it is a settled law that 
an agreement between the parties that 
the suit should be instituted in one of 
these Courts is not contrary to public 
policy and does not contravene Section 28 
of the Contract Act. If any authority is 
needed on this proposition reference may 
be made to the decisions in Hakam Singh 
v, Gammon (India) Ltd., AIR 1971 SC 
740; Continental Drug Co, Ltd. v. Che- 
moids Industries Ltd.. AIR 1955 Cal 161 
and Musaji Lukman Ji v. Durga Dass, 
AIR 1946 Lah 57 (FB). The only aues- 
tion for determination, therefore, is whe- 
ther the District Court at Saran has got 
roa jurisdiction to try the suit under the 

e, 


5. Clause (a) of Section 20 of the 
C. P. C. provides, inter alia, that every 
suit (subject to the limitations contained 
in the Sections 15, 19) shall be instituted 
in a Court within the local limits of 
whose jurisdiction the defendant carries 
on business or personally works for Sain: 
and clause (c) provides for institution of 
a suit where the cause of action wholly 
or in part arises. Explanation II under 
this section further lays down that a Cor- 
poration shall be deemed to carry on busi~ 
ness at its sole and principal office in 
India or in respect of anv Cause of action 
arising at anv place where it has also a 
subordinate office. at such place. As held 
by the Supreme Court in AIR 1971 SC 
740 the word ‘corporation’ in explana- 
tion IT includes not only statutory corpo- 
ration ‘but also a Company registered 
under the Indian Companies Act. 


G. In the instant case there is no 
dispute that the defendant Company has 
got its head office at Calcutta and that 
the contracts were concluded at Calcutta. 
There is also no dispute that the defen- 
dant Company has got its factorv at Sasa 
Musa in the district of Saran in Bihar, 
wherefrom the contracted sugar was to 
be despatched. The contracts embodied 
in the documents at Annexures ‘A’. ‘B’ 
and ‘C’ to the objection petition filed bv 
the defendant-petitioner provided, inter 
alia,-that the consignments of sugar would 
be despatched F, O. R. Sasa Musa factory. 
Railway siding. The terms F.O.R. and 
F. O. B. are used to convey similar mean~ 
ing. F. O. B. means “free on Board” and 
F. O. R. means “free on Rail”. According 
to the Stroud’s judicial dictionary the ex- 
pression F. O. B. means that the seller is 
to put the goods on board at his own ex- 
pense, but on account of. and thence- 
forward at the risk and as property of 
the purchaser. The expression 'F. O. R? 
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also conveys a similar meaning except 
that the goods are put on rail and not 
on board. Under Section 39 of the Sale 
of Goods Act where in pursuance of a 
contract of sale, the seller is authorised 
or required to send the goods to the 
buyer, delivery of the goods to a carrier 
whether named by the buver or not. for 
the purpose of transmission to the buver. is 
prima facie deemed to be delivery of goods 
to the buyer. When there is such a con- 
tract, the cause of action for a suit for 
breach of the contract arises at the place 
where the goods are to be delivered to 
the common carrier for transmission to 
the buyer and no cause of action arises at 
the place where the goods are to be ulti- 
mately despatched. This view finds sup- 
port from the decision in Matanhella Bro- 
thers v. M/s. Shri Mahabir Industries Pvt. 
Ltd.. AIR 1970 Pat 91. This being the 
position cause of action in the present suit 
arose at Sasa Musa where the goods were 
to be delivered F. O. R. to the common 
carrier and at Calcutta where the con- 
tracts were concluded and no part of the 
cause of action arose at Silchar. Even if 
any part of the cause of action is held to 
have arisen at Silchar, it would not go 
to debar the parties from entering into 
an agreement as contained in clause 3 (b) 
of the conditions at Annexures ‘A’, ‘B’ 
and ‘C’, as the Court at Saran also has 
got the jurisdiction to trv the suit under 
the Code. 


7. It was contended by Mr. Sena- 
pati that as admitted by the petitioner 
himself in his petition. it had to cancel 
the contracts under some circumstances 
beyond its control. When the contract 
was cancelled, it was submitted. the con- 
ditions appurtenant thereto also stood 
cancelled. There is no force in this con- 
tention, The suit admittedly is for damges 
for breach of the contracts. It is there- 
fore based on the contracts. Clause 3 (b) 
of the conditions provided that ali suits 
arising out of anv dispute in respect of 
the transactions covered bv the sale will 
be subject to jurisdiction only in the dis- 
trict of Saran. Bihar. As the contraci is 
not opposed to any public policy. as held 
by different High Courts as well as the 
Supreme Court, the defendant cannot 
avoid this condition. 


8. As a result of the foregoing dis- 
cussion it is seen that the learned Assis- 
tant District Judge, Cachar, committed an 
error in law in deciding that he has juris- 
diction to try the suit. The impugned 
order must, therefore, be set aside and I 
do accordingly. As held in the ease of 
Continental Drug Co. v, Chemoid Indus- 
tries Ltd.. AIR 1955 Cal 161 where the 
suit is not filed in the Court as agreed to 
by the parties, the proper method of en- 
forcing the agreement is to return the 
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plaint for presentation to the proper 
Court. In respectful agreement with this 
decision I direct the learned Assistant 
District Judge to return the plaint to the 
plaintiff-opposite ‘party for presentation 
to the proper Court. The revision petition 
is allowed and the Rule is made abso- 
lute. In the circumstances of the case I 
however leave the parties to bear their 
own costs. 

Revision allowed. 
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M/s. Kanahaiva Lal Oswal and others, 


`- Petitioners v. Government of India and 


another, Respondents. 


First Appeal No. 8 of 1971, D/- 8-5- 
1974.* 


(A) Government of Union Territories 
Act (1963), S. 55 (b) — Suit against Gov- 
ernment of India — Section 80, Civil P. C. 
does not apply. (Civil P. C. (1908), S. 80; 
General Clauses Act (1897), S. 3 (8).) 


Under S. 55 of the Union Territories 

Act (1963) all suits and proceedings in 
connection with the administration of a 
‘Union Territory are to be instituted by or 
against the Government of India. The 
term “Government of India” is not defined 
in any statute, The definition of ‘“Cen- 
tral Government” in Section 3 (8) of the 
General Clauses Act, 1897, cannot lead to 
the conclusion that the Central Govern- 
ment and the Government of India mean 
one and the same legal entity. Hence 
Saction 80 of the Civil Procedure Code 
which speaks of suits against Central 
Government and State Governments only 
and not against the Government of India 
does not apply to a suit against the Gov- 
ernment of India and in a suit which is 
to be filed against the Government of 
India under Section 55 of the Union Ter- 
ritories Act a notice to the Secretary of 
the Central Government is not necessary. 
(Paras 4, 5, 6) 


(B) Civil Procedure Code (1908), Sec- 
tions 79 and 80 — Distinction between. 


Section 79 of the Code covers the 
subject of the authorities which are to be 
named in a suit filed by or against the 
Central Government or the State Govern- 
ment. Section 80, on the other hand, _is 
not a procedural provision, and unlike 
Section 79 it falls in the category of a 
substantive provision. It interdicts in- 
stitution of suits unless compliance Is 
made with its provisions when the suits 
arise out of causes of action against cer- 


*(From judgment and order of S. C. Das, 
Sub. J., Tripura, D/- 27-2-1971). 
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(C) Government of Union Territories 
Act (1963), S. 55 — Suit in connection 
with the administration of the Union Ter- 
ritory of Tripura — Notice under S. 80, 
Civil P. C. — To whom to be given, (Civil 
P. C. (1908), S. 80; General Clauses Act 
(1897), S. 3 (58).) 


A suit based on a contract between 
the plaintiff and the Union Territory of 
Tripura was filed by the plaintiff against 
the Government of India and the District 
Magistrate and Collector Tripura and the 
notice under S, 80, Civil P. C. was served 
upon Chief Secretary and the Collector 
of Tripura only. It was contended that 
the notice under Section 80 was not 
served upon the Government of India 
through proper person and hence the suit 
was not maintainable. Held so far.as the 
Government of India as a defendant was 
concerned Section 80 of the Civil P. C. 
did not apply. But, as the cause of action 
arose out of the affairs relating to the ad- 
ministration of the Union Territory of 
Tripura and since Union Territory was a 
State according to Section 3 (58) of the 
General Clauses Act, 1897, the suit against 
Union Territory was covered by S. 80 (c) 
of Civil P, C. and a notice served on the 
Chief Secretary and Collector of the State 
of Tripura was a sufficient compliance 
with S. 80 and could not be rejected on 
the ground of non-compliance with that 
section. AIR 1962 SC 145, Rel. on. 


‘(Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1969 SC 674 = (1969) 1 SCR 450 7 
AIR 1962 SC 145 = (1962) 2 SCR 794 4, 7 


AIR 1954 SC 587 = 1955 SCR 549 4,7 


M. R. Choudhury and N. M. Paul, 
for Appellants: R. Gosh Govt. Advocate, 
for Respondents. 


JUDGMENT:— Kanahaiya Lal Oswal 
and others filed a suit against the Govern- 
ment of India (Union Territory of Tri- 
pura) and the. District Magistrate and 
Collector, Tripura, (Food Section), Agar- 
tala, for recovery of Rs. 7,364.38 on the 
footing of a contract dated 19th April, 
1960, entered into between the parties. 
Before filing the suit the plaintiffs had 
served notices under Section 80, Civil 
Procedure Code, on the Chief Secretary 
and the Collector of the State of Tripura. 
The. suit was resisted by the defendants, 
inter alia on the ground that notice. under 
Section 80 of the Code had not been serv- 
ed on defendant No. 1 through proper 
person, This defence prevailed. in the 
trial Court which rejected the plaint 
under Order 7, Rule 11, of the Code. The 
plaintiffs having felt aggrieved have come 
up in appeal to this Court, 


2. The plaintiffs’ Counsel as well 
as the Government Advocate frankly con- 
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ceded at the Bar that they had not been 
able to lay hand on any reported decision 
of the Supreme Court or of any High 
Court for or against the proposition which 
requires determination in the present ap- 
peal, As such the matter shall have to 
be decided on the basis of the interpreta- 
fion of relevant provisions of the law. 


3 It is not in dispute that the con- 
tract in question was in relation to the 
affairs of the Union Territory of Tripura. 
Section 55 of the Government of Union 
Territories Act, 1963, bears on the subject 
of “contracts and suits” and reads as 
under: — 

“For the removal of doubts it is 
hereby declared that— 

(a) all contracts in connection with 
the administration of a Union territory 
are contracts made in the exercise of the 
executive power of the Union; 


(b) all suits and proceedings in con- 
nection with the administration of a 
Union territory shall be instituted by or 
against the Government of India.” 

4. Since the present suit was filed 
after this Act of 1963 had come into ope- 
ration the plaintiffs had very rightly cited 
the Government of India (Union Terri- 
tory of Tripura) as main defendant in the 
suit, The opening words of Section 55 in- 
dicate that the section was incorporated 
in the Act with a view to removal of 
certain doubts. Though the parties’ coun- 
sel were unable to point out what those 
doubts were which necessitated the adop- 
tion of this section, but two decisions of 
the Supreme Court, one given in 1954 
and the other in 1962, probably accounted 
for certain doubts which the Government 
wanted to set at rest. The argument 
Taised before the Supreme Court in the 
first case Satya Dev v. Padam Dev, AIR 
1954 SC 587, was that the executive 
action of the Central Government is vest- 
ed in the President, that the President is 
also the executive head of Part C States, 
{which are now called Union Territories), 
and that as such the contracts entered 
into with part C States are, in law con~- 
' tracts entered into with the Central Gov- 
ernment, The Supreme Court described 
this argument as fallacious and observed 
that the President who is the executive 
head of the part C States is not function- 
ing while acting in that capacity as the 
executive head of the Central Govern- 
ment but as the head of the State under 
powers specifically vested in him under 
Article 239 of the Constitution, that the 
authority conferred under Article 239 to 
administer part C-States has not the effect 
of converting those States into the Cen- 
tral Government, that under Article 239 
the President occupies in regard to 
part C States a position analogous to that 
of a Governor in Part A States and of a 
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Raj Pramukh in Part B States, and that 
theugh the Part C States are centrally 
administered under the provisions of 
Article 239, they do not cease to be States 
and become merged with the Central Gov- 
ernment. In the second case reported in 
AIR 1962 SC 145. State of Vindhya Pra- 
desh v. Moula Bux, it was ruled by the 
Supreme Court that Section 79 (a) of the 
Code, which says that in a suit by or 
against the Central Government the pro- 
per plaintiff or defendant, as the case may 
be, is the Union of India, does not apply 
to a Part C State and that only the de- 
finition in Clause (b) of the section ap- 
plies to Part C States, On the footing of 
this premise the Supreme Court held fur- 
ther that it was the Vindhya Pradesh 
State which was the proper authority to 
be sued inasmuch as the contract in ques- 
tion was entered into between that State 
and the plaintiffs, the Central Govern- 
ment being not in the picture in any 
manner. These two decisions of the 
Supreme Court recognised the individual 
and distinct entity of a Part C State and 
in addition held that C State itself could 
sue or be sued in its own name. Since 
the Parliament had the necessary Con- 
stitutional authority to pass the Act of 
1963, it appears to have clarified the posi- 
tion in Section 55 thereof by stating that 
though all contracts in connection with 
the administration of the Union territory 
are contracts made in the exercise of the 
executive: power of the Union yet all suits 
and proceedings in connection with the 
administration of a Union territory shall 
be instituted by or against the Govern- 
ment of India. The effect of Section 55 
is that the suits and proceedings in con- 
nection with the administration of a 
Union territory shall be instituted by or 
against the Government of India and not 
by or against the Union territory itself 
with effect from the date the Act of 1963 
came into force. 


5. To appreciate the basis of trial 
Court’s ultimate finding and which basis 
was reiterated by the Government Advo- 
cate in this Court, it is necessary to read 
Sections 79 and 80 of the Code. Sec- 
tion 79 reads as under:—~ l 

"In a suit by or against the Govern- 
ment, the authority to be named as plain- 
tiff or defendant, as the case may be, 
shall be— 

(a) in the case. of a suit by or against 
the Central Government, the Union of 
India, and 

(b) in the case of a suit by or against 
a State Government the State.” 

The relevant part of Section 80 pro- 
vides that no suit shall be instituted 
against the Government until the expira- 
tion of two months next after notice in 
writing has been delivered to or left at 
the office of— 
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tfa) in the case of a suit against the 
Central Government, except where it re- 
lates to a railway, a Secretary to that 
Government; 


(b) in the case of a suit against the 
Central Government where it relates to 
a railway. the General Manager of that 
railway: 

(bb) in the case of a suit against the 
Government of the State of Jammu and 
Kashmir, the Chief Secretary of that Gov- 
ernment or any other officer authorised 
by that Government in this behalf: and 


(ec) in the case of a suit against any 
other State Government a Secretary to 
that Government or the Collector of the 
District.” 


6. The trial Court held that since 
in terms of Section 55 of the 1963 Act 
the suit in connection with the adminis- 
tration of Union territory has to be in- 
stituted against the Government of India. 
and since according to Sections 79 and 80 
of the Code a notice has to be served on 
a Secretary of the Government when suit 
ig filed against the Central Government, 
the notice served by the plaintiffs of the 
present case on the Chief Secretary or the 
Collector of the Union territory of Tri- 
pura does not satisfy the requirements of 
law. In other words, the trial Court ap- 
pears to have equated the Government 
of India with the Central Government. It 
was not disputed at the bar that the ex- 
pression “Government of India” is not 
defined in any of the statutes. nor the ex- 
pression “Union of India”. The only ex- 
pressions defined in the General Clauses 
Act, 1897, are “Government” or “the 
Government”, “Central Government” and 
the “State Government”. According _to 
Section 3 (23) the Government shall in- 
clude both the Central Government and 
any State Government. This is un- 
dobutedly an inclusive definition and sO 
it can be legitimately concluded that the 
Government of India is also a Govern- 
ment. However. the precise question for 
decision is whether the expression Gov- 
ernment of India used in Section 55 of 
the 1963 Act is synonymous with the Cen- 
tral Government as was canvassed bv the 
learned Government Advocate and as was 
assumed by the trial Court. The Central 
Government is defined in Section 3 (8) of 
the General Clauses Act to mean the 
President and also to include in relation 
to the administration of a Union territory. 
the Administrator thereof acting within 
the scope of the authority given to him 
under Article 239 of the Constitution. 
However. this definition clause cannot 
lead us to the conclusion that Central 
Government and Government of India 
mean one and the same legal entity. If 
there were no difference between the two 
expressions, the Central Government and 
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the Government of India, it passes com- 
prehension why should the Parliament 
have used the latter expression in S. 55 of 
the 1963 Act instead of the well known 
and defined expression “Central Govern- 
ment’. What might have influenced the 
Parliament in the choice of expression 
“Government of India” rather (than) ‘Cen- 
tral Government” or “Union of India” 
(may) be the fact that if suit of a private 
person were decreed then execution could 
not be taken against the assets of Central 
Government, or the Union of India þe- 
cause factually the decree in such a case 
would be against the Union territory 
which as held by the Supreme Court, is a 
distinct entity. Anyway, even if we as- 
sume that there is no difference between 
the two expressions, “Central Govern- 
ment” and “the Government of India”, 
then too it is not possible to agree with 
the trial Court or with the Government 
Advocate that Section 80 of the Code 
would apply to a suit filed against the 


Government of India. It is for the reason} 


that section 80 in terms applies te suits 
against the Central Government or against 
the Government of the State of Jammu 
and Kashmir or any other State Govern- 
ment. None of the clauses of Section 80 
talks of suits against the Government of 
India. It fellows that the present suit 
does not fall within the reach of Sec- 
tion 80 vis-a-vis the first defendant which 
is Government af India., 


7. The distinction between a State 
and its Government is well known and 
so has to be kept in view while deciding 
the matter at anvil. Section 79 of the 
Code covers the subject of the authorities 
which are to be named in a suit filed by 
or against the Central Government or the 
State Government. Section 80. on the 
other hand, is not a procedural provision. 
and unlike Section 79 it falls in the cate- 
gory of a substantive provision. 
terdicts inter alia institution of suits un- 
less compliance is made with its provi- 
sions when the suits arise out of causes 
of action against certain Governments. The 
Supreme Court declared in AIR 1969 SC 
674, Raghunath Das v, Union of India. 
that Section 80 must be strictly complied 
with but, it was added. strict construction 
does not mean that it should be construed 
in a pedantic manner or in a manner 
divorced from common sense. Obviously. 
Section 80 stands in the wav of a person 
exercising his natural right of filing a 
suit against certain named Governments 
or the public officers. Though the con- 
stitutionality of its provisions has not 
been challenged but evidently unless a 
particular suit falls clearly within its 


sweep it would not be hit by its proevi-, 


sions. Beyond dispute. the cause of 


action that gave rise fo the present suit? 


is in connection with the administration 


it in-f 
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of the Union territory of Tripura, and 
since according to the Supreme Court 
decisions in the cases of Satva Deb. AIR 
1954 SC 587 (supra) and State of Vindhya 
Pradesh, AIR 1962 SC 145 (supra) the 
state of Union Territory is a distinct 
legal entity. and since according to Sec- 
tion 3 (58) of General Clauses Act “State” 
ineludes a Union territory, the present 
suit would fall under clause (c) of Sec- 
tion 80. According to the clause in the 
case of a suit against State Government 
other than the State Government of 
Jammu and Kashmir notice has to be 
fiven to some Secretary of the State Gov- 
ernment or the Collector of the district 
concerned. The learned Government Ad- 
vocate admitted that the plaintiffs of our 
suit had served Section 80 notice both on 
the Chief Secretary as well as the Col- 
lector of Tripura, Therefore. it is not 
possible to subscribe the view of the trial 
Court that this suit had been filed with- 
out compliance with the provisions of 
section 80. It is correct that the Gov- 
ernment of India has been cited as one 
of the defendants in the suit but that had 
to be done according to the command of 
Section 55 of 1963 Act. Nevertheless it 
is not possible to ignore the fact that the 
Suit arises out of a cause of action against 
the Government of Union territory of 
Tripura. It can be said at the cost of 
repetition that the fields of oneration of 
Sections 79 and.80 of the Code are dis- 
tinct; Section 79 is purely procedural in 
nature and is concerned with prescribing 
the names of authorities as plaintiff or 
defendant when the suit is bv or against 
‘the Central Government or a State Gov- 
ernment, while Section 80 is substantive 
in nature and ordains that before a suit 
can be filed against the Government 
notice shall have to be served on the 
specified officers of the Government con- 
cerned. It will be noticed that the au- 
thority to be named as defendant in a 
suit, according to Section 79. is either the 
Union of India or the State while deter- 
mining factor for Section 80 is against 
which Government, as distinct from State, 
cause of action had arisen. Section 55 of 
1963 Act corresponds with Section 79 of 
the Code read with Section 4 of the Code, 
and so it does not supplant or supplement 
‘Section 80 of the Code. 

8. To sum up. the applicability of 
Section 80 is not attracted to the suit in 
hand qua the defendant No. I. Govern- 
ment of India, because in terms that sec- 
tion does not apply to a suit against such 
a Government, and. secondly. the cause 
of action having arisen out of the affairs 
relating to the administration of the Union 
territory of Tripura the notice was to be 
served in law only on the Secretary of 
that Government or the Collector of the 
district concerned and that had been done 
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because admittedly notices had been 
served both on the Chief Secretary as 
well as the Collector of the Union terri- 
tory. In view of these conclusions the 
order of the trial Court rejecting the 
plaint cannot be sustained. I, therefore. 
on allowing this appeal quash that order 
and remand the suit to that Court for 
fresh decision on all the issues including 
Issues Nos. lI and 4, on the assumption 
that section 80 of the Code does not stand 
in the way of the present suit. Since the 
matter was highly technical and not free 
from doubt as also res integra. I leave 
the parties to bear their own costs in 
this Court. The costs incurred by the 
Parties in the trial Court shall abide the 
ultimate event. 

Appeal allowed. 
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BAHARUL ISLAM, J. 
Mahangu Prasad Sah and another, 
Petitioners v. Prayag Sah and others. Op- 
posite Party. 


Civil Revn. No. 6 of 1973. D/- 18-3- 
1974.4 ú i 
(A) Civil P. C. (1908), S. 10 — Same 


parties —- Meaning of, 


, The expression “same parties” in Sec- 

tion 10 contemplates same effective par- 
ties and the addition of some persons as 
nominal or pro forma parties in the subse- 
quent suit will not detract from the fact 
that parties are essentially the same in 
both the suits within Section 10. AIR 
1957 Cal 727 and AIR 1948 Nag 297, Rel. 
on, (Para 5) 

(B) Civil P. C. (1908), S. 10 — Pur- 
Pose of, indicated. 

The purpose of Section 10 is to avoid 
conflict of judicial decisions by prevent- 
ing Courts of concurrent jurisdiction 
from adjudicating upon two or more 
parallel suits in which the matter in issue 
is substantially the same. (Para 7) 


(C) Civil P. C. (1908), Ss. 10. 96 — 
Appeal is continuation of suit. 

An appeal is a continuation of the 
suit and hence where the prior suit js in 
the stage of an appeal Section 10 will be 
attracted, (Para 8) 


Cases Referred: Chronological] Paras 

AIR 1957 Cal 727 = 61 Cal WN 559 6 

ATR 1948 Nag 297 = 1948 Nag LJ 250 6 

T. N. Bhattacharjee, for Petitioners: 

K. Manisana Singh. for Opposite Party 
o, l. 





*(Against interlocutory stay order of C. 
Upendra Singh Munsiff Manipur. D/- 
21-11-1972). 
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ORDER :— Prayag Sah Teli. opposite 
party No. 1 to the present application, 
filed O. S. No. 13 of 1969 in the Court of 
Munsiff No. 1 at Imphal. Manipur. 
Mahangu Prasad Sah and Bishwanath 
Prasad, the present petitioners, were the 
sole defendants in the suit. The suit land 
was a small triangular area. The plain- 
tiff claimed for a declaration that the suit 
land was covered by patta No. 100/82- 
LE.T. belonging to him. The land on 
the adjoining north of patta No. 100/82 
is covered by patta No. 100/47 belonging 
to the defendants of the suit. The Mun- 
siff, after trial, decreed the plaintiff's suit. 
The present petitioners have filed O. S. 
No. 41 of 1971 -in the Court of Munsiff 
No. 1. The suit land is described in 
Schedule B (1) to the plaint and is shown 
in the attached sketch map. It is a small 
quadrangular area, a part of which ap- 
pears to lie in patta No. 100/47 and_ the 
other part in patta No. 100/82. The plain- 
tiffs claimed for a decree of declaration 
that the suit land is the land covered by 
patta No. 100/47 I. E. T. belonging to them. 
In the suit. the plaintiffs made Prayag 
Sah Teli. aforesaid, defendant No. 1. and 
his son, Ramnarayan Teli, defendant No. 2 
and joined two others as defendants Nos. 
9 and 4. Defendant Nos. 1 and 2 of Suit 
No. 41 of 1972 filed an application before 
the Munsiff for stav of the suit under 
Section 10 of the Code of Civil Procedure 
and the learned Munsiff after hearing the 
parties, by his impugned order dated 
91-11-1972. has stayed the suit. The pre- 
sent application is directed against this 
order, 

2. Section 10 of the Code provides 
that 

“No Court shall proceed with the trial 
of any suit in which the matter in issue 
ig also directly and substantially in issue 
in a previously instituted suit between 
the same parties under whom they or any 
of them claim litigating under the same 
title where such suit is pending in the 
same x x X x x x X x Court 
having jurisdiction to grant the relief 
claimed X X x XxX X XX.” 


Shri T. N. Bhattacharjee, learned counsel 
appearing for the petitioners, submits 
that the suit land of the subsequent suit 
is not identical with the suit land in the 
previous suit. His second submission is 
that the parties in the two suits are not 
same. 


3. I have examined the plaints of 
the two suits including the schedules of 
the suit lands and the sketch maps at- 
tached to the plaints. The suit land in 
the subsequent suit is shown to have 
been covered by a rectangular area, 
whereas the suit land in the previous suit 
ig shown aS a triangular area. But the 
real dispute in both the suits is whether 
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the disputed area is covered bv patta 
No. 100/82 or by patta No. 100/47. The 
learned Munsiff has found that the suit 
lands of the two suits are more or less 
identical, 1, therefore, agree with the 
learned Munsiff and hold that the matter 
in issue in the subsequent suit has been 
directly and substantially in issue in the 
previous suit. 

4, A perusal of the plaint of Suit 
No. 41' of 1971 does not show anv reliefs 
to be claimed by the plaintiffs against de- 
fendants Nos. 3 and 4. They mav be pro 
forma defendants. Defendant No. 2. as 
stated above, is the son of defendant No. 1. 
From the plaint it appears that he along 
with his father defendant No. 1 has con- 
structed certain structures on the suit 
land and the plaintiffs seek recovery of 
possession of the suit land after removal 
of the structures raised by defendants - 
Nos. 1 and 2. 

5. “Same parties’ within the 
meaning of Section 10, Civil P. C. con- 
templates same effective parties who seek 
reliefs or against whom reliefs are sought. 
If some persons are added as nominal or 
pro forma parties in the subsequent suit. 
that fact will not detract from the fact 
that the parties are essentially the same 
in both the suits within the meaning of 
Section 10 of the Code. 


6. The Calcutta High Court in AIR 
1957 Cal 727. have held: 

“Section 10 speaks of ‘same parties’. 
but the ‘same parties’ mean ‘the parties 
as between whom the matter substantial- 
ly in issue has arisen and has to be de- 
cided’. Complete identity of either the 
subject-matter or the parties is not re- 
quired. Hence, the fact that there is an 
additional party in the suit filed subse- 
quently does not by itself make Sec. 10 
inapplicable.” 


The Nagpur High Court is of the same 
a In AIR 1948 Nag 297. it has been 
Clad : 


“Tt is doubtful if for the application 
of Section 10 there should be a complete 
identity of parties or a complete identity 
of the subject-matter. It is enough that 
there should be substantial identity of 
parties in the two suits.” 

T; Section 10 of the Code does not 
bar a suit; it only bars the trial of a suit 
in which the matter in the subsequent suit 
is directly and substantially in issue in 
the previous suit and in which the par- 
ties in both the suits are the same and 
when the Court in which the first suit was 
filed was competent to grant relief sought 
in the subsequent suit. The purpose of 
Section 10 is to avoid conflict of iudicial 
decisions by preventing Courts of con- 
current jurisdiction from adjudicating 
upon two or more parallel suits in which 
the matter in issue is substantially the 
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same. In the instant case all the condi- 
tions of Section 10. Civil P. C. have been 
fulfilled and as such the trial of the suit 
is barred. 


8. The last submission that Shri 
Bhattacharjee faintly urges is that there 
ls no previous suit. He submits that the 
previous suit has been disposed of. It is 
however admitted that an appeal from the 
decree in the previous suit is pending. 
The law is well settled that an appeal is 
a continuation of the suit as such although 
the prior suit as such has ended, but it is 
in the stage of an appeal. 

9, In the result, this application 
_ has no merit and is rejected, The rule is 
discharged. I however make no order as 
to costs. 

Application rejected. 
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(IMPHAL BENCH) 
BAHARUL ISLAM AND D. PATHAK. JJ. 


Khwairakpam JIbomcha Singh and 
others, Petitioners v. Md. Abdul Bari and 
others, Respondents, 


Civil Rule No. 1 of 1972. D/- 8-2-1974. 


(A) Manipur Land Revenue and Land 
Reforms Act (1960), S. 95, Proviso — 
Proviso to Section 95 is mandatory — 
Revision of order without notice to par- 
ties affected thereby is illegal. 


An application was made to the De- 
puty Commissioner for review of his 
order of settlement. The application was 
rejected and an application for revising 
that order of rejection was made to the 
Administrator of which notices ‘were 
issued, The Administrator instead of 
setting aside the order of rejection of re~ 
view application by Deputy Commis- 
sioner, set aside the original order of set- 
tlement about which notice was not 
served: 


Held, that the order was invalid be- 
ing in violation of Section 95. proviso. 
(Para 4) 
A, Nilamani Singh, for Petitioners: 
Th. Priyananda Singh (for Nos. 1.4) and 
Th. Munindra Kumar Singh. Asst. Govt. 
Advocate (for Nos. 5. 6 and 7). for Res- 
pondents, 


BAHARUL ISLAM, J.:— This ap- 
plication under Articles 226 and 227 of 
the Constitution of India is directed 
against the order dated 9-9-1971 passed 
by the Lt. Governor (Administrator) of 
Manipur (Respondent No. 7). 

2. The facts in brief are these: 
Certain Government land was settled by 
the Deputy Commissioner with the peti- 
tioners. The respondents Nos. 1 to 4 also 
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set up their claim to the said land. Being 
aggrieved by the erder of settlement 
Passed by the Deputy Commissioner, res- 
pondents Nos. 1 to 4 filed an application 
for review before the Deputy Commis- 
Sioner, who, by his order dated 11-12- 
1970, rejected the application on the 
ground of limitation. The respondents 
Nos. 1 to 4 then filed an application for 
revision before respondent No. 7 against 
the order dated 11-12-1970 of the Deputy ` 
Commissioner, and respondent No. 7. by 
his impugned order dated 9-9-1971. set 
aside the original order of settlement 
passed by the Deputy Commissioner in 
favour of the petitioners. 


3. Shri A. Nilamani Singh. learned 
counsel appearing for the petitioners. sub- 
mits that the impugned order of revision 
passed by respondent No. 7 is invalid as 
no notice of the revision of the original 
order of settlement was served on the 
petitioners under proviso to Section 95 of 
the Manipur Land Revenue and Land Re- 
forms Act, 1960 (hereinafter called the 
Act). Section 95 of the Act provides: 


“The Administrator or the deputy 
commissioner may. at any time. either on 
his own motion or on the application of 
any party. call for the records of any pro- 
ceedings before any revenue officer sub- 
ordinate to him for the purpose of satis- 
fying himself as to the legality or the 
propriety of anv order passed by such re- 
venue officer. and mav pass such order in 
reference thereto as he thinks fit: 


Provided that he shall not vary or 
reverse any order affecting anv right be- 
tween private persons without having 
given to the parties interested notice to 
appear and be heard.” 


4. Under Section 95 of the Act the 
Administrator or the Deputy Commis- 
sioner. as the case mav be. mav revise 
an order on his own motion or on an ap- 
plication of a party. In the instant case, 
the application for revision was made by 
respondents Nos. 1 to 4 but the applica- 
tion was made against the order of the 
Deputy Commissioner rejecting the ap- 
plication for review, and not against 
the order of settlement made in favour 
of the petitioners. It is admitted that 
notices of the said application for revi- 
sion were served on the petitioners. The 
respondent No. 7 also has power suo motu 
to revise under Section 95 the order of 
settlement passed by the Deputy Commis- 
sioner in favour of the petitioners. But. 
in that case, if he varies or reverses the 
order, the party affected therebv has a 
right to a notice before such revision. 
Proviso te Section 95 is mandatory. and 
as such, the affected party has a right to 
receive a notice, and in the absence there- 
of the order of revision passed by respon- 
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dent No. 7 must be held to be invalid be- 
ing in violation’ of the proviso to S. 95. 


5. Shri Priyananda Singh. learned 
counsel for the respondents Nos. 1 to 4. 
submits that in their application for revi- 
sion the allegations were made 
against the order of settlement made by 
the Deputy Commissioner. We haye our- 
selves examined the application. We find 
that the application was directed against 
the order of the Deputy Commissioner 
refusing to review the order of settle- 


ment. His ‘submission, therefore. bas no 
substance, 
6. In the result. in exercise of our 


powers under Article 226 of the Constitu- 
tion we quash the impugned order (An- 
nexure A/1) dated 9-9-1971 passed bv the 
respondent No, 7 and direct respondent 
No. 7 to revise the order of settlement. if 
he so thinks fit, after giving due notice 
to the present petitioners. — The applica- 
tion is allowed. The rule is made abso- 
lute. But, in the circumstances. we leave 
the parties to bear their own costs. 
D. PATHAK, J.: I agree. 
Revision allowed. 


e anaana 


AIR 1975 GAUHATI 43 
(AGARTALA BENCHY 
B. N. SARMA AND R. S. BINDRA, JJ. 
Smt. Sumati Bala Majumder and 
others. Appellants v. Narendra Kumar 
Das, Respondent, 
Second Appeal No. 9 of 1967. D- 
30-1-1974.* 


(A) Evidence Act (1872). Section 91— 
Scope — Tramsaction reduced to writing 
— Written instrument only evidence of 
oe — Other evidence no substi- 

te, 


Under Section 91. when a transaction 
has been reduced to the form of a docu- 
ment, either by consent or agreement of 
the parties or by requirement of law. the 
written instrument must be regarded as 
the appropriate and only evidence of the 
terms of their agreement and no other 
evidence of the transaction can be sub- 
stituted for that so long as the writing 
exists and is within the power of the 
party. (Para 7) 


(B) Evidence Act (1872), Section 92 — 
Scope — Bar of extrinsic evidence under 
Section 92 equally applicable to written 
contracts, grants or dispositions of pro- 
perty whether compulsorily registrable or 
not —Denial of contract — Extrinsic evi- 


"(From Judgment and decree of S. B. 
rege Dist. J.. Tripura. DJ- 16-i- 
1967). 
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dence of — Bar under Section 92 not ap- 
plicable. i 

` The Ianguage of Section 92 does not 
warrant any conclusion that in regard to 
an agreement which is not required bv 
law to be registered, the bar for any 
extrinsic evidence as laid down in Sec- 
tion 92 is not applicable. The rule con- 
tained in that section is applicable to the 
terms of all contracts, grants or other 
dispositions of property as enumerated in 
Section 91. if reduced into writing, whe- 
ther or not such contract or grant is com- 
pulsorily required to be reduced into 
writing and registered. But this section 
does not preclude a party from showing 
that the writing was not really the con- 
tract between the parties. but was onlv a 
fictitious or colourable device to cloak 
something else. All contracts must be 
made “animo contrabandi” and parol evi- 
dence is admissible to show that there was 
no animus, that a contract as embodied 
in a document was never intended to be 
acted upon but was made for some col- 
lateral purpose. AIR 1936 PC 70 and AIR 
1938 Nag 335 (FB). Rel. on. (Para 7) 


(C) Civil P. C. (1908), Ss. 100-101 — 
Finding of fact binding in second appeal 
— Finding of fact by first appellate 
Court neither perverse nor baseless — No 
jurisdiction for interference Ip second ap- 
peal. (Para 10) 
Cases Referred: Chronological Paras 
ATR 1962 Mad 360 7 
AIR 1938 Nag 335 = 177 Ind Cas 6 (FB) 7 
AIR 1936 PC 70 = 63 Ind App.126- 7 

A. K. S. Choudhury. for Appellants: 
M. R. Choudhury, for Respondent. 


SARMA, J.:— This is a second ap- 
Peal bv the plaintiffs against the decree 
of the learned District Judge, Tripura. 
dated 16-1-1967 passed in Title Appeal 
No. 33 of 1964 whereby he dismissed the 
plaintiffs’ suit for specific performance of 
a contract for sale of a plot of land mea- 
suring 5 kanis, as described in the sche- 
dule to the plaint, hereafter called the 
suit land. 


2. The plaintiffs’ case was that the 
defendant Shri Harendra Kumar Das en- 
tered into a contract with late Amulva 
Kumar Majumder — husband of plaintiff 
No. 1 and father’ of the other plaintiffs, 
on 18-4-1960 A. D. to sell the suit land for 
Rs. 15,900/- by executing a registered deed 
of agreement (Ext. P-1) on receipt of 
Rs. 1.000/- as advance with the stipula- 
tion that he would execute the gale deed 
on receipt of the balance of the conside- 
ration money on or before the 30th day 
of Chaitra, 1367 B. S. After this agree- 
ment Amulya Kumar Majumder died in 
the month of Sravan. During his lifetime 
Amulya Kumar Majumder himself and 
after his death the plaintiff No. 1 request- 
ed the defendant to execute the sale deed 
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on receipt of the balance of the conside- 
ration money but the defendant did not 
pay any heed. The plaintiffs averred that 
they were and they are still willing to 
perform their part of the contract. As 
the defendant avoided execution of the 
sale deed in spite of repeated requests the 
plaintiffs filed the suit for a decree for 
specific performance of the contract and 
in the alternative for refund of the ad- 
Vance money, against the defendant. 


3. The defendant contested the 
suit denying that he had entered into any 
contract for sale of the suit land as al- 
leged by the plaintiffs. His case was that 
late Amulya Kumar Majumder carried on 
money lending business and he (the defdt.)} 
used to take loan from Amulya Kumar 
Majumder, occasionally. On 18-4-1960, 
he stated, he took a loan of Rs, 1,000/- 
from him. As Amulya Kumar Majum- 
der was then serving in the office of the 
Sub-Registrar it was difficult for him to 
take a licence for such money lending 
business and so instead of taking a bond 
for the amount he got a bainapatra (Exhi- 
bit P-1) executed by him (the defendant) 
as was done on some previous occasion. 
Though it was executed as a bainapatra 
it was actually taken as a security for the 
loan. The defendant further alleged that 
he paid Rs. 662-8 annas i.e.. Rs. 600/- to- 
wards the principal and Rs. 62-8 annas as 
interest on 9-6-60 A.D. and executed a 
promissory note for the balance of Rs. 400. 
Thereafter he cleared the balance as well 
to the plaintiff No. 1 and got back the 
promissory note from her. Under the cir- 
cumstances the defendant denied his lia- 
bility to execute anv sale deed or to re- 
fund any advance money said to have 
been paid to him. The suit was also re- 
sisted on some other grounds with which 
we are not concerned in this appeal. 


4. The plaintiffs examined 4 wit- 
nesses including the scribe and one at- 
testing witness of the bainapatra Ext. P-1, 
in support of their case. The defendant 
also examined 4 witnesses to prove that 
he had taken a loan of Rs. 1,000/- from 
late Amulya: Kumar Majumder and that 
he paid Rs. 662-8 annas to said Amulva 
Kumar Majumder on 18-4-1960 and ex- 
ecuted a promissory note Ext. D-1 for the 
balance of Rs. 400/- and subsequently paid 
this balance as well to plaintiff No. 1 and 
got back the promissory note. He also 
proved a similar registered bainapatra 
Ext. D-5 executed by him in favour of 
Amulya Kumar Majumder on 27-8-1959 
under similar circumstances in respect of 
the same land which he subsequently got 
back from Amulya Kumar Majumder, 
after clearing the loan. 


. 5: On a consideration of the evi- 
dence adduced bv the parties the learned 
Munsiff who tried the suit rejected the 
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‘first appeal filed by the plaintiffs. 


A. I. R. 


defence case and he decreed the suit. The 
learned Munsiff held. inter alia, that in 
view of the registered deed of agreement 
the defendant was debarred under Sec- 
tion 92 of the Evidence Act to take anv 
such plea, as he did in the case. In the 

the 
learned. District Judge reversed the find- 
ings of the trial Court and accented the 
defendant’s case holding, inter alia, that 
the bar under Section 92 of the Fvidence 
Act would not apply to the deed of agree- 
ment Ext. P-1, as such an agreement for 
sale of land is not required by law to be 
registered, 


6. The first contention of Mr. A.K 
Shyam Choudhury, the learned counsel 
for the appellants before us was that ‘the 
learned District Judge committed an 
error in law in holding that the bar under 
Section 92 of the Evidence Act is not ap- 
plicable to the document Ext. P-1. Ac- 
cording to him, on the face of this regis- 
tered instrument, the respondent was de~- 
barred from adducing any evidence to 
contradict or vary the terms as contained 
in the document, under the said section. 


_ 1, The view taken by the learned 
District Judge that the bar under Sec- 
tion 92 of the Evidence Act is not applic- 
able to a registered instrument relating 
to an agreement which is not reauired by 
law to be registered, is not well founded. 
The provision of Sections 91 and 92 are 
very clear. Under Section 91. when a 
transaction hag been reduced to the form 
of a document, either by consent or agree- 
ment of the parties or by requirement of 
law, the written instrument must be re- 
garded as the appropriate and only evi- 
dence of the terms of their agreement and 
no other evidence of the transaction can 
be substituted for that so long as the 
writing exists and is within the power of 
the party. Under Section 92. extrinsic 
evidence is inadmissible tp contradict. 
vary, add to or subtract from the terms 
of a written contract. When the parties 
have voluntarily and deliberately set 
down in writing the terms of a transac- 
tion it is presumed between themselves 
and their privies that they intended the 
document to contain a full and final state- 
ment of their intentions, and the parties 
or their representatives in interest are, 
therefore, precluded under Section 92 
from Ziving any extrinsic evidence to con- 
tradict or vary its terms, All the terms 
and conditions being included in the writ- 
ten instrument the matter becomes con- 
clusive. The language of Section 92 does 
not warrant any conclusion that in re- 
gard to an agreement which is not re- 
quired by law to be registered. the bar 
for any extrinsic evidence as laid down 
in Section 92 of the Evidence Act is not 
applicable. The rule contained in that 
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section is applicable to the terms of all 
contracts, grants or other disposition of 
property as enumerated in Section 91. if 
reduced into writing. whether or not such 
contract or grant is compulsorily reauired 
to be reduced into writing and register- 
ed. But this section does not preclude a 
party from showing that the writing was 
not really the contract between the par- 
ites, but was only a fictitious or colour- 
able device to cloak something else. All 
contracts must be made “animo contra- 
bandi” and parol evidence is admissible to 
show that there was no animus. that a 
contract as embodied in a document was 
never intended to be acted upon but was 
made for some collateral purpose. This is 
now a settled law. In Tyagaraia v. Veda~ 
thanni, AIR 1936 PC 70, their Lordships 
of the Judicial Committee held :— 
“Section 92 only excludes oral evi- 
dence to vary the terms of the written 
contract and has no reference to the ques- 
tion whether the parties had agreed to 
contract on the terms set-forth in the 
document, So also Section 91 only ex- 
cludes oral evidence as to the terms of a 
‘written contract. Oral evidence is ad- 
missible, therefore, to show that the docu- 
ment executed by a person was never 
intended to operate as an agreement. but 
was broughi into existence solely for the 
purpose of creating the evidence about 


Some other matter. = 
ye we wy 


Even if there were no provisos to 
Sections 91 and 92. there is nothing In 
either section to exclude oral evidence m 
such a case to show that there was no 
agreement between the parties. and there- 
fore, no contract.” 


In Asaram v. Ludheshwar, AIR 
1938 Nag 335 (FB) it was similarly held:— 


“AH that Section 92, Evidence Act 
excludes is oral evidence to contradict, 
vary, add to or to subtract from the 
terms of the contract which has been 
reduced into writing. It does not pre- 
clude a party from showing that the 
writing was not really the contract be- 
tween the parties but was only a fictitious 
or colourable device which cloaks some~ 
thing else. Benami transactions afford a 
common jllustration of this rule. In any 
case it is always permissible to look to 
the surrounding circumstances to see in 
what manner the language of the docu- 
ment was related to existing fact.” 


The same view was again expressed 
in Arumoorthi v. S. E. Committee, AIR 
1962 Mad 360 where it was held:— 

“There is material difference between 
an attempt to show that the terms of a 
contract were different from those re- 
corded in a deed, and an attempt to show 
that the contract as mentioned in the 
deed was not real contract between the 
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parties but it was something different. It 
is the former that is hit by Section 91 of 
the Evidence Act but the latter is not so- 
hit. Thus where the contention of the 
plaintiff ig that the actual contract itself 
was different, and that for certain reasons 
it was made to appear in the document 
that it was a rectification deed. S. 91 does 
not preclude the plaintiff from proving 
that the real contract was different from 
what is found in the deed.” 


8. The case of the respondent in 
the instant case is exactly of that nature. 
According to him there was actually no 
such contract between the parties and the 
document Ext. P-1 was actually not in- 
tended to be acted upon but was executed 
only as a security for some loan taken by 
him. In view of the authorities mention- 
ed above we are of the opinion that the 
defendant was not debarred under Sec- 
tion 91 or Section 92 of the Evidence Act 
to take such a plea and to adduce evi- 
dence in support of the same. The first 
contention of Mr. Shyam Choudhury thus 
stands rejected. 


9, It was then contended by the 
learned counsel for the appellants that 
even if the respondent was not legally 
debarred from taking such a plea. the 
finding of the learned District Judge that 
the document Ext. P-1 was executed bv 
the respondent only as a security for loan 
taken by him. which he has since repaid, 
is against the weight of evidence and not 
maintainable. 


10. In view of an earlier docu- 
ment of this nature (Ext. D-5) which was 
executed only 9 months before the ex- 
ecution of Ext. P-1 relating to the same 
land stipulating a much higher price. but 
never to be acted upon, and also in view 
of the evidence of the D, Ws. that the 
respondent paid Rs. 662-8 annas to late 
Amulya Kumar Majumder and executed 
a promisory note Ext. D-1 for the balance 
of Rs. 400/- without receiving any money. 
about two months after execution of 
Ext, P-1, the learned District Judge ac- 
cepted the defendant’s case and came to 
the above finding. By no standard the 
finding of the learned District Judge can 
be said to be perverse or baseless to war- 
rant any interference in the second ap- 
peal, This Court has got no jurisdiction 
to reappraise the evidence in a second ap- 
peal. We. therefore, reject the second 
contention of the appellants as well. 


11. In the result, the decree of the 
learned District Judge appealed against 
is affirmed and the appeal is dismissed. 
In the circumstances of the case we. how- 
ever, leave the parties to bear their own 
costs in all the three Courts. 

R. S. BINDRA, J.:— I agree. 


Appeal dismissed. 
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AIR 1975 GAUHATI 46 
BAHARUL ISLAM, J. 
Ka Krepe Sohlang and others. Appel- 
lants v. Ka Kmensi Nonghlaw and an- 
ether, Respondents. 


M. A. (S) No. 11 of 1971, 
1974.* 


(A) Civil P. C. (1908). S. 151 — Order 
under — Appealable, (Assam, High Court 
(Jurisdiction over the District Council 
Courts) Order (1954), R. 3). 


Where the valuation of the suit is 
Rs. 1,000/- or more. appeal under Rule 3 
of the Order (1954) ig provided against 
the final order or decision of the District 
Council Courts. The word “order” in R. 3 
means any order including an order pass- 
ed under Section 151 of the Code. 

(Para 2) 


B. S. Guha and C. C. S. Siemlieh. for 
Appellants; A. S. Bhattacharjee and D. E. 
Shallam, for Respondents, 


JUDGMENT :— This appeal is direct- 
ed against the order passed bv the Dis- 
trict Council Court, United Khasi and 
Jaintia Hills, Shillong, in Misc. Case No. 
11 of 1970. The appeal is by the defen- 
dants. The plaintiffs brought a suit for 
declaration of title to and possession of 
the suit land. The defendants in turn set 
up their own title to the suit land. Both 
the parties examined their respective wit- 
nessey and the case was closed. Later on. 
ane Shri D: E. Shallam, Advocate. filed 
an application for examining certain wit- 
nesses on behalf of the plaintiffs. The 
learned Subordinate District Council 
Court, by its order dated 13-7-1970, re- 
jected the application on the ground that 
Mr. Shallam, who filed the application. 
Was not a lawyer engaged by the plain- 
tiffs. The application was also not signed 
by anv of the plaintiffs. The plaintiffs 
then filed an appeal before the District 
Council Court. who exercising its powers 
under Section 151. Civil P. C.. allowed 
the appeal and remanded the case to the 
Subordinate District Council] Court. with 
a direction to allow the plaintiffs to exa- 
mine witnesses as prayed for. 


2. Shr; A. S. Bhattacherjee. ths 
learned counsel appearing for the respon- 
dents, raises a preliminary objection. His 
submission is that the impugned order 
passed by the District Council Court Is 
under Section 151. Civil P. C. and there- 
fore this appeal is not maintainable inas- 
much as no appeal lies from an order 
passed under Section 151, Civil P. C. In 
reply. Shri B. S. Guha. learned counsel 


*(From order of B. R. Laso. J., District 


D/- 3-1- 


Council Court, Shillong, D/- 23-1-1971). 
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appearing for the appellants relies on R. 3 
of the Assam High Court (Jurisdiction 
over the District Council Courts} Order. 
1954. Rule 3 provides: “An appeal 
against a final order or decision of the 
District Council Courts in a civil suit 
where the valuation of the suit is Rs. 1,000 
or more shall lie to the High Court.” Ad- 
mittedly the valuation of the present suit 
is Rə. 1,500/-. Rule 3 is wide in scope. 
Under it an appeal is provided against a 
final order or decision of the District 
Council Court. The order mentioned in 
Rule 3. in mv opinion, means anv order 
including an order passed under S. 151 
of the Civil P. C. Therefore the appeal 
lieg under Rule 3 and the preliminary 
objection of Shri Bhattacharjee has aA 
substance. - 


3. Mr. Guha submits that th 
learned District Council Court erred in 
Jaw in getting aside the order of the Sub- 
ordinate District Council Court. His 
submission is that the application filed bv 
Shri D. Shallam is a nullity inasmuch as 
he was not an Advocate engaged by the 
plaintiffs nor the application was signed 
by any of the plaintiffs and therefore the 
learned Subordinate District Council Court 
was perfectly justified in taking no notice 
of this paper which was no better than a 
scrap of paper. In my opinion, the sub- 
mission made bv Shri Guha has force. 
Up-till now the plaintiffs have not filed 
any affidavit stating that though Shri 
Sallam was not formally engaged as their 
lawyer by signing anv Vakalatnama. in 
fact he was engaged to make the applica- 
tion. That being the position. the appli- 
cation filed by Shri Sallam on behalf of 
the plaintiffs seeking permission to exa- 


- mine more witnesses was no legal appli- 
_ ation on which a Court could pass a iudi- 


cial order. The order passed by the 
Subordinate District Council Court is a 
legally valid order and the order passed 
by the District Council Court setting aside 
that order is untenable. 


4, In the result, the impugned 
order passed by the District Council Court 
ig set aside. The appeal is allowed. There 
will however be no order as to costs. 


Appeal allowed. 


< have been recorded. 
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AIR 1975 GAUHATI 47 
(IMPHAL BENCH) 
BAHARUL ISLAM AND D. PATHAK. JJ. 


Haniabam Bapumacha Sharma and 
another, Appellants v. Haniabam Gokul- 
chandra Sharma and others, Respondents. 


Letters Patent Appeal No. 1 of 1972, 
D/- 19-2-1974.* 

(A) Limitation Act (1963), Arts. 64 
and 65 —- Possession and title — Basis of 
suit — Applicability, 

When a plaintiff brings a suit for boos- 
session of immovable property basing his 
suit in title and his title is established, 
then Article 65 of the Act would apply 
and it will be the defendant’s burden to 
prove that he has acquired title by ad- 
verse possession. When however a plain- 
tiff brings a suit for possession of immov- 
- able property but bases his suit on previ- 
ous possession but not on title. Art. 64 
applies. Where there is a clash between 
the two kinds of possession of the plain- 
tiff as well as of the defendant and as 
the defendant is admittedly in possession. 
the plaintiff cannot get a decree unless 
he proves existing title. Hence. the bur- 
den is upon the plaintiff to prove that 
he has instituted the suit within 12 years 
from the date of dispossession. and that 
his title has not been extinguished under 
Section 27 of the Act. AIR 1968 SC 1165. 
Rel, on, (Para 9) 

(B) Evidence Act (1872). S. 35 — Re- 
cord of right — Evidentiary value of — 
(Manipur Land Revenue and Land Re- 
forms Rules (1961), R. 66). 

Record of rights like the Dag Chitha 
and Jamabandi have presumptive value 
as to possession of persons whose names 
(Para 9) 


(C) Manipur Land Revenue and Land 
Reforms Rules (1961), R. 66 — Dag Chitha 
and Jamabandi filed — Not considered by 
the Court — Effect. 


It is the duty of the Court to consider 
all relevant evidence both oral and docu- 
mentary, before it comes to a finding on 
any question of fact or law. else the find- 
ing on the fact of possession bv the Court 
ig vitiated by the non-consideration of 
material documentary evidence on record. 

(Para 12) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1165 = (1968) 3 SCR 163 9 

N. Ibotombi Singh. Advocate General, 
for Appellants; M. Charugopal Singh, 
for Respondents. 

BAHARUL ISLAM, J.:—- This ap- 
peal is directed against the iudgment 


*(Against Judgment and decree of single J. 
of this Court in S. A. No. 29 of 1970. 
D/- 14-8-1972). 
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passed by a learned Single Judge of this 
Court in Second Appeal No. 29 of 1970. 
2. The plaintiffs brought the suit 
for declaration of title and for recovery 
of khas possession in respect of the suit 
land after evicting the defendants there- 
from, The following genealogical table 
will be helpful in appreciating the facts: 
(See Genealogical table on page 48) 


According to the plaintiffs they were the 
agnates (wrongly written as cognates) of 
defendants Nos, 1 to 4 (hereinafter called 
the “defendants”). The plaintiffs’ and de- 
fendants’ common ingkhol was once 
covered by patta No. 89/830-I. The land 
Was partitioned into two ingkhols covered 
by two separate pattas Nos. 89/330-I and 
89/446-I. The latter fell to the share of 
the plaintiffs and the former to the share 
of the defendants. At the time of the 
partition in Mutation Case No. 144 of 
1939, the eastern half of the land covered 
by Dag No. 574 was not taken into ac- 
count. So, the plaintiffs later on institut- 
ed Misc. Case No. 178 of 1940-41. 
Chandrahas Sharma, father of defendants 
3 and 4 objected to it, but the Settlement 
Officer decided that the said eastern half 
of the land covered by the aforesaid Dag 
No, 574 fell to the share of the plaintiffs. 
This land is the suit land. The plaintiffs 
alleged that they were in exclusive pos- 
session of it for a long time. Chandrahas 
Sarma, during his lifetime. preferred an 
appeal against the aforesaid order of the 
Settlement Officer before the President, 


‘Manipur State Darbar, but it was dismis- 


sed. He took another appeal to his High- 
ness the Maharajah of Manipur. but that 
too was dismissed. In 1964. the plaintiffs 
filed a petition in the Court of the Settle- 
ment Officer, Manipur. for demarcation of 
the land and the demarcation was allow- 
ed; but the defendants forcibly tres- 
passed into the land: and hence the 
plaintiffs filed the present suit for reliefs 
above mentioned. 


3. The defendants have filed a 
joint written statement. Thev have de- 
nied that the plaintiffs had anv agnatic 
relation with the defendants. They 
claimed that the ingkhol under patta No. 
89/330-I originally belonged to their pre- 
decessor-in-interest, Salou Sarma, and 
that neither the plaintiffs nor their pre- 
decessor~in-interest had any interest 
therein. They deny that the plaintiffs 
were ever‘in possession of the suit land; 
they claim that they themselves were in 
continuous possession thereof. Thev also 
deny that the plaintiffs were the owners 
of the suit land bv inheritance. In the 
alternative, they claim that they acquired 
title to the disputed land by adverse pos- 
session, 


4. The learned Subordinate Judge. 
who tried the suit. after trial. held that 


- 
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SAJOU SARMA 
i Í 
Angou Sarma 
| | | 
Ohandrahag Gokulchand Radhamadhob 
(defdt 1) (defdt, 2) 





| 
Nilamani Sarma Ibobi Sarma 
(defdt. 3) (defdt. 4) 


the plaintiffs had acquired title to the 
suit land by right of inheritance and that 
the defendants had not acquired title 
thereto by adverse possession and thus 
he decreed the plaintiffs’ suit. 


5. On appeal, the learned Addi- 
tional District Judge. held that Sajou 
Sarma and Baputomba Sarma were the 
real brothers and as such the plaintiffs 
were the agnates of the defendants. But, 
he held that there was no evidence to 
Show that the disputed land was the an- 
cestral land. He, however. held. on the 
basis of Ext. A/1. which was the decree 
of a Revenue Court having the force of a 
Civil Court decree, that the plaintiffs ac- 
quired title to the disputed land, but the 
learned Additional District Judge held 
that Article 142 of the Limitation Act 
applied to the case and as the plaintiffs 
have failed to prove that they brought 
the suit within 12 years from the date of 
dispossession, the suit was barred bv 
limitation and hence he dismissed the 
plaintiffs’ suit. The plaintiffs. then pre- 

(Contd. on col. 2) 


Description of suit. 








64. For possession of immovable property 
based on previous possession and not 
on title, when tha plaintif while in 
possession of the property has been 
dispossessed. 


65. For possession of immovable property 
or any interest therein based on title. 


XXX 


9. The law is well settled by the 
Supreme Court that when a suit is for 
possession of immovable property and is 
based on previous possession, and not on 
title, Article 64 applies, and when a suit 
is for possession for immovable property. 
but it is based on title, then Article 65 
applies. In the case of Nair Service So- 
ciety Ltd. v. K. C. Alexander. AIR 1968 
SC 1165, their Lordshins of the Supreme 
Court have held “Article 64 enables a 


H. B. Sharma v, H. G. Sharma (B. Islam J.) 
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BAPUTOMBA SARMA 
| 


Bapuchaoba Bapumacha Narahari 
| (plti. 1) (deceased 
Gopinath piltit, 2) 


(pliff. 3) 


ferred the Second Appeal which was 
heard and disposed of by a Single Judge. 
The learned Single Judge held and in our 
opinion, rightly, that as the suit was filed 
in 1964. the Limitation Act of 1963 (here- 
inafter called the Act) would applv: but 
he has held that not Article 64 (equiva- 
lent to Article 142 of the Limitation Act, 
1908) but Article 65 of the Act would 
apply to the present case. He, however. 
held that the defendants acquired title 
by adverse possession and as such, the 
suit was barred under Article 65 of the 
Act and hence, in the result. he upheld 
the decree of the learned Additional Dis- 
trict Judge, and dismissed the Second 
Appeal. 


6. On leave having been given by 
him, this Letters Patent Appeal has been 
preferred by the plaintiffs. 

7. The first question for decision 
in this appeal is whether Article 64 or 
Article 65 of the Act would applv to the 
present case. 

8. Article 64 and relevant portion 
of Article 65 may be quoted: 





Period of Time from which period 
Limitation. begins to run, 

Twelve The date of dispossession, 
years. 

Twelve When the possession of the 
years. defendant becomes adverse 

to the plaintiff. 

aX xX XXX.” 


suit within 12 vears from dispossession. 
for possession of immovable property 
based on possession and not on title, when 
the plaintiff while in possession of the 
property has been dispossessed. Art. 65 
is for possession of immovable property 
or any interest therein based on title.” 
The law therefore is that when a plaintiff 
brings a suit for possession of immovable 


property basing his suit on title and his] - 


title is established, then Article 65 of the 


™, 
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work of this category. There will be no 
order regarding costs so far as these Re- 
ferences are concerned, 

Order accordingly. 


AIR 1975 GUJARAT 81** 
M. U. SHAH AND B. K. MEHTA, JJ. 

Nazarali Kazamali and others, Appel- 
lants y. Fazlanbibi and others, Respon- 
dents, 

First Appeal No. 283 of 1968 with 
Second Appeal No. 242 of 1971, D/- 10-12- 
1973.* 


(A) Civil P. C. (1908), O. 20, R. 13 — 
Administration suit — Scope and nature 
of indicated —- Provisions of O. 20, R. 13 
are purely procedural and not substantive 
— Forms of pleadings and decree in such 
suit given in Appendices A and D are 
model and mot statutory. (Section 9, 
Order 6, Rule 3 and Order 48, Rule 3, Ap- 
pendix A Form Nos. 41 to 43 and Appen- 
dix D Form Nos. 17 and 18). 

The next of the kin of a deceased 
person who has died intestate can file a 
suit for administration where it is neces- 
sary to take an account of the estate of 
the deceased and such a suit can be filed 
against a party who is in possession and 
Management of the property of the de- 
ceased. ‘The mere fact that such party 
refutes the claim of the plaintiff does not 
alter the nature of the suit which is to 
be determined from the allegations in the 
plaint. Whether those allegations are 
substantiated or not will be a question to 
be decided in the case itself. The pleas 
in the written statement or the orders 
that may have to be passed in the final 
decision of the suit on merits are not to 
be considered for the purpose of deter- 
mining the frame and nature of the suit. 
Even if in a final decree that may be 
Passed in an administration suit, posses- 
sion of immovable property is to he 
awarded, the character of the suit will 
remain as that of an administration suit, 

(Para 10) 


The scope of an administration suit 
clearly is one to collect the assets of the 
deceased to pay off the debts and other 
legal charges, to take account of the in- 
come and expenses of the estate, and to 
find out what is the residue of the estate 


** Only portions approved for reporting 
by High Court are reported here. 


* (Ist appeal against order of J. S. Bhat, 
2nd Jt. Civil J. (Sr. Divn.), Baroda in 
S. C. S. No. 52 of 1965, and 2nd appeal 
against order of R. R. Patel, 2nd Extra 
ae J., Baroda in C. A. No. 495 of 
1967). 
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available for distribution amongst the 
heirs of the deceased and in what shares 
and distribute the same amongst the heirs 
of the deceased, It is only after the ac- 
counts are taken that the proper admin- 
istration of the estate can be made and 
this is more so in the case of a deceased 
Mahomedan, Principles of Mahomedan 
Law by Mulla (7th Edn.) paras 39 and 40, 
Ref. (Para 11) 

In an administration suit, a complete 
inquiry is to be made as to what pro- 
perty the deceased was possessed or en- 
titled at the time of his death and this 
necessarily implies determination of title 
to immovable property and the court is 
bound to decide questions as to ownership 
of such property, which is the subject- 
matter of an administration suit. AIR 
1921 Bom 187 and AIR 1924 Bom 313 and 
AIR 1928 Mad 760, Rel. on. ILR (1964) 
5 Guj 284 and AIR 1950 East Puni 276 
and AIR 1940 Lah 179 and AIR 1935 Cal 
39, Discussed. (Paras 12 and 13) 

The power to entertain an adminis- 
tration suit is conferred by Section 9 of 
the Code as the cognizance of such suit 
by a Civil Court is not barred expressly 
or impliedly. The provisions of Order 20, 
Rule 13 are merely procedural and lay 
down the procedure for drawing up a 
decree in such suit. They are not partly 
substantive and partly procedural, The 
forms of pleadings in such suit to be 
found in Appendix A, Form Nos. 41, 42 
and 43 are merely model forms and not 
Statutory forms as is evident from O, 6, 
Rule 3 of the Code. So also the form of 
preliminary decree and final decree to be 
passed in such suits which are to be found 
at Nos. 17 and 18 respectively in Appen- 
dix-D are also model forms and not sta- 
tutory forms as is evident from Order 48, 
Rule 3 of the Code. . (Para 19) 


Held on the allegations in the plaint 
the suit as framed in the present case 
was a suit for the administration of the 
estate of the deceased Sunni Mahomedan 
and it was within the scope of the admin- 
istration suit to go into the ancillary ques- 
tion of title to the property and also to 
distribute the property and for the pur- 
pose to partition the property, if neces- 
sary. (Para 20) 


(B) Suits Valuation Act (1887), Sec- 
tion 8 — As amended by Guj. Act (31 of 
1964) — Suit for administration in essence 
falling under Section 6 (iv) (i) Bombay 
Court Fees Act, 1959 — Valuation for 
purposes of Court fees determines juris- 
dictional value — Forum of appeal. 
(Bombay Court Fees Act (36 of 1959), 
Section 6 (iv) (i) ). 


A suit for the administration of the 
estate of a deceased Mahomedan which in 
its essence is a suit for accounts falling 
under Section 6 (iv) (i) of the Bombay 
Court Fees Act, 1959 and which is valued 
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at Rs. 100/- for purposes of court-fees but 
which is valued at Rs. 1,00,000/- for pur- 
poses of jurisdiction does not come with- 
_ in the excluded category of suits speci- 
fied in Section 8, Suits Valuation Act as 
amended by Section 7 of Gujarat Act 31 
of 1964 and as such by virtue of Sec. 8, 
Suits Valuation Act, the value put by the 
plaintiff for payment of Court-fees, viz., 
Rs. 100/- will also be the valuation for 
purposes of jurisdiction. The value put 
by plaintiff for purposes of jurisdiction, 
though much higher will not determine 
the forum of suit, The Court of Civil 
Judge (Junior Division) Savali, was there- 
fore, competent to entertain the suit and 
the appeal from that decision lay to the 
District Court and not to the High Court. 
It did not make any difference that the 
plaint was returned for presentation to 
proper Court and was then tried by the 
Civil Judge (Senior Division) on represen- 
tation, AIR 1915 Bom 59 and AIR 1936 
Bom 166, Rel. on. (Para 27) 
Cases Referred: Chronological Paras 
ILR (1964) 5 Guj 284 17 
AIR 1950 East Punj 276 = 5? Pun LR 


217 16 
AIR 1950 Lah 12 = Pak LR 1949 ee eh 
ATR 1949 FC 64 = 1949 FLJ 108 1] 
AIR 1940 Lah 179 42 Pun LR 145 16 
AIR 1936 Bom 166 = 38 Bom LR 218 27 
AIR 1935 Cal 39 = ILR 61 Cal 711 16 
AIR 1928 Mad 760 = 55 Mad LJ 266 14 
AIR 1924 Bom 313 = ILR 48 Bom 331 12 
AIR 1922 Bom 443 = ILR 46 Bom 772 12 
AIR 1921 Bom 187 = ILR 45 Bom 1053 12 
AIR 1915 Bom 59 = 17 Bom LR 574 27 
net 32 Ind App 193 = ILR 33 Cal 180 
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First Appeal No. 283/68:— 


N. R. Oza, for Appellants (In both the 
Appeals): K. K. Chokhawala for N. H. 
Bhatt (for No. 1) In F, A. No. 283 of 1968 
and (for Nos. 1, 2, 6 and 7/4) In S. A. 
No. 242 of 1971. for Respondents. 


M. U. SHAH, J.— These two ap- 
peals arise out of the original Special 
Jurisdiction Civil Suit No. 52 of 1965 of 
the Court of the 2nd Joint Civil Judge 
(Senior Division) at Baroda, for adminis- 
tration of the estate of deceased Kazamali 
Mustafamiya who died intestate leaving 
extensive immovable properties and leav- 
ing behind him the plaintiff daughter and 
the parties to the suit as his heirs. First 
Appeal No. 283 of 1968 is filed by origi- 
nal defendants Nos. 1 and 5 of the said 
suit and is directed against the decision 
of the learned Joint Civil Judge (Senior 
Division) at Baroda, in Special Jurisdic- 
tion Civil Suit No. 52 of 1965 given on 
31-8-1967 whereby the learned Civil 
Judge has passed a preliminary decree as 
in an administration suit and directed 
that accounts be taken and enquiries be 
made in relation to estate left by deceas- 
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ed Kazamali Mustafaali save tbe immo- 
vable properties comprised in Kazamali’s 
gift-deeds Exs. 125 and 126. Second Ap- 
peal No. 242 of 1971 is directed agains 
the decision of the learned 2nd Extra Ase 
sistant Judge, Baroda, given on 29-1-1978 
in the appeal which was filed by original 
defendants Nos. 1 and 5 against the deci 
sion of the learned Civil Judge (Senior 
Division) at Baroda in Special Jurisdiction 
Civil Suit No. 52 of 1965 in which appeal] 
original plaintiff had filed cross-obiece 
tions, the learned Judge having dismissed 
bs appeal and allowed the cross-obijec~ 
ions. 


2. The two appellants in each of 
these two appeals were respectively the 
contesting original defendants Nos, 1 and 
5 of that suit. It was an administration 
sult filed by the present respondent No. 1 
of both the appeals named one Fazlanbibi 
as plaintiff for the administration of the 
estate of her father one Kazamali Mus- 
tafamiya, a Sunni Mohomedan, who has 
died intestate sometime in September- 
October 1942 leaving behind him inter 
alia extensive immovable properties con- 
sisting of houses and house-site lands 
and about 70 pieces of agricultural lands 
bearing different survey numbers and si- 
tuated in village Gothada of Taluka Savli 
in District Baroda. The said deceased 
had four brothers, viz., Jafarali, Anumiya, 
Bakarali and Imamali who were all sepa- 
rate from him. Jafarali has a son Ina- 
yatali whose daughter is married to de- 
fendant No. 5. Kazamali left behind him 
his widow named Nanibibi. Of this mar- 
riage, Kazamali had a son named Nazar- 
ali who is defendant No, 1 in the suit and 
three daughters named Fazlanbibi, Amir- 
bibi and Hamidabibi, of whom Fazlanbibi 
is the plaintiff of the suit. Nazarali has 
two wives named Badranibibi and 
Madina. Amirbibi, who has died on 
1-10-1943 after the death of Kazamali was 
married to one Arabsab, who is defendant 
No. 7 of the suit and has left two chil- 
dren, a son named Pyarasaheb and a 
daughter named Fatmabibi who are res- 
pectively defendants Nos, 2 and 3 of the 
suit. Hamidabibi, who has indisputably 
predeceased her father Kazamali was 
married to one Haiderali who is defen- 
dant No. 6 of the suit and, of this mar- 
riage she has left a son named Hasanali 
who is defendant No. 4 of the suit. Na- 
zarali has a son Gulamhussain, born of 
his marriage with Madina, who is defen- 
dant No. 5 of the suit. Defendants Nos. 
2 and 4 have married the daughters of 
defendant No. 1 Nazarali. by his first 
wife Badranbibi. Defendant No. 5 is 
married to the daughter of Inavatali 
Jafarali, Indisputably. defendant No. 1 
has become insane since sometime in 
the year 1938. Deceased Kazamali’s estate 
comprised of houses and house-site lands, 
more particularly described in Schedule 
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‘A’ to the plaint and about 70 pieces of 
agricultural lands, more particularly des- 
cribed in Schedule ‘B’ to the plaint and 
which in aggregate admeasured 73 Acres 
— 34 Gunthas. Shortly after the death of 
Kazamali, there was some intermeddling 
with the estate of deceased Kazamali 
as the only male member of the family, 
namely, Kazamali’s son Nazarali was a 
lunatic and, therefore, the estate of Ka- 
zamali was taken over under the Guardians 
and Wards Act as applicable to the then 
Baroda State in which the estate was 
comprised by the ‘Palyapalak’, meaning 
manager of the ward, the ward being the 
lunatic, defendant No. 1 Nazarali. The 
property remained in the management 
of the manager until it was got released 
by Kazamali’s widow Nanibibi on Febru- 
ary 18, 1951. During the management of 
the estate of Kazamali by the ‘Palya- 
palak’, the income of the estate was used 
for the benefit of the heirs of the deceas- 
ed Kazamali and for the purpose, a regu- 
lar budget was being prepared by the 
‘Palyapalak’ as provided under the 
Baroda State Rules. One such budget 
Ex, 84 for the year 1943-44 has been pro- 
duced which refers to as the ‘Gharana’, 
meaning family of the ‘Palya’ Nazarali, 
meaning ward Nazarali, who is defendant 
No. 1 and who was a lunatic at the time. 
The budget which was marked as 91/1 
and appears at page 198 of the record of 
the suit in the trial Court has been by 
some mistake not exhibited, although the 
Rojnama of the relevant date 17-12-66 at 
page 22 shows that the whole budget was 
produced: but instead an extract relating 
to only items 6 and 7 of the budget has 
been produced. With the consent of the 
learned advocates of the parties, we ap- 
propriately take mark 91/1 which is also 
shown as Ex. 91/1 in the record as Ex- 
84/4. The budget shows that provision 
was being made every year for the maint- 
enance of the family of the deceased 
which included Nanibibi (widow of 
Kazamali), defendant No. 1 (son of Kazam- 
ali) and the daughters of Kazamali. Pro- 
vision was also made for the medical and 
other expenses, as also for the mainte- 
nance and repairs of the residential 
house, celebration of holidays, payment 
of salaries to the servant referred to as 
an agent, for payment of some decretal 
dues and for some other expenses. The 
budget for the year 1943-44 shows that 
provision for the total expenditure ol 
Rs. 1507-5-8 was made. After Nanibibi 
got the estate released from the manage- 
ment of the ‘Palyapalak’, Nanibibi also 
managed the estate for the benefit of the 
family of Kazamali. Defendant No. 1 
continued to be a lunatic and, therefore, 
Nanibibi as the guardian mother and as 
the widow of deceased Kazamali looked 


after the estate and applied the income of 
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the estate for the benefit of the family of 
Kazamali, Nanibibi died on 27-11-1961. 
Till then there was no dispute regarding 
the management of the estate of Kazam- 
ali and about the provision for the main- 
tenance and other expenses of the mem- 
bers of the family of Kazamali, Soon 
after the death of Nanibibi, defendant 
No. 5, Gulamhussain, son of lunatic Na- 
zarali, took over the management of the 
estate. It appears that Inayatali Jafar- 
ali, father-in-law of defendant No, 5 Gu- 
lamhusain and brother of deceased Ka- 
zamali tried to intermeddie with the 
estate. As a result, plaintiff Fazlanbibi 
orally asked defendant No. 5 for rendi- 
tion of the accounts of the estate left by 
deceased Kazamali and for its distribu- 
tion amongst Kazamali’s heirs, but to no 
avail, Plaintiff Fazlanbibi d/o. deceased 
Kazamali then filed Civil Suit No. 189 of 
1963 in the Court of the Civil Judge (Ju- 
nior Division), Savli, on 1-10-1963 for 
rendition of accounts and administration 
of the estate of deceased Kazamali and 
for the allotment of her share in the es- 
tate. It was described as an administra- 
tion. suit in title cause. The suit was 
valued at Rs. 100/- for the purposes of 
Court-fees as provided by Section 6 (iv) 
(i) of the Bombay Court Fees Act, 1959 
(Bombay Act No. XXXVI of 1959) as ap- 
plied to Gujarat She, however, valued 
the suit under the Suits Valuation Act 
and for the pleader’s fees at Rs. 1,00,000/- 
stating it to be the market value of the 
houses and the lands described in Sche- 
dules ‘A’ and ‘B’ to the plaint. 
3 to 9. x x x x. 


10. Now, the next of the kin of a 
deceased person who has died intestate 
can file a suit for administration where it 
is necessary to take an account of the 
estate of the deceased and such a suit 
can be filed against a party who is in 
possession and management of the pro- 
perty of the deceased, The mere fact 
that such party refutes the claim of the 
plaintiff does not alter the nature of the 
suit which is to be determined from the 
allegations in the plaint. Whether those 
allegations are substantiated or not will 
be a question to be decided in the case 
itself. It would be necessarv in such a 
case to ascertain what the estate of the 
deceased was, what debt had to be paid 
and it would be only after the collection 
of the outstandings and other assets and 
payment of debts etec., that the plaintiff's 
share would be capable of ascertainment. 
Such a suit can be for an account of the 
administration of the estate of the deceas- 
ed dying intestate. The plaint allegations - 
in the instant case show that the suit as 
framed is one for the administration of 
the estate left by deceased Kazamali as 
an independent owner and as a person in 
exclusive possession of the suit property, 
more particularly described in Schedules 
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‘A’ and ‘B’ to the plaint. The suit is filed 
by the daughter of the deceased and the 
plaint allegation is that the property of 
the deceased was first managed by ‘Palya- 
palak’ and then by Nanibibi, widow of 
the deceased and the income of the estate 
was being used till the death of Nanibibi 
in November, 1961, for the benefit of the 
heirs of the deceased and thereafter, de- 
fendant No. 5, Gulamhussain as the male 
adult of the family of the deceased, de- 
fendant No. 1 being a declared lunatic, is 
intermeddling with the estate. Main pur- 
pose of the suit is not te determine as to 
who is the rightful heir of the deceased. 
The suit is in substance one for adminis- 
tration of the estate of the deceased, In 
such a suit for administration, the ac- 
counts have necessarily to be taken. In 
such a suit, the funeral expenses and the 
death-bed charges of the deceased have to 
be ascertained and met; the debts of the 
deceased, if any, which are payable from 
the estate have to be paid and the out- 
standings collected and after taking ac- 
count of the estate left by the deceased 
and thus determining the estate that then 
remains available for distribution 
amongst the heirs and the persons who 
are entitled to come in for distribution, 
the residue of the estate will have to be 
distributed amongst them in accordance 
with the personal law applicable to the 
parties, It may be that, in such a suit, 
the immovable properties may come to 
be awarded and possession of such im- 
movable properties may have to be dec- 
reed in favour of one or the other heirs. 
But, that would be distribution of the 
residue of the estate amongst the heirs 
and that is what is contemplated in the 
very scheme of the administration suit. 
The pleas in the written-statement or 
the orders that may have to be passed in 
the final decision of the suit on merits 
are not to be considered for the purpose 
of determining the frame and nature of 
the suit. Even if in a final decree that 
may be passed in an administration suit, 
possession of immovable property is to be 
awarded, the character of the suit will 
remain as that of an administration suit. 


li. Again, in case of the admin- 
istration of the estate of a deceased Maho- 
medan, as is the case here, the estate of a 
deceased Mahomedan is to be applied suc- 
cessively in payment of (1) his funeral 
expenses and death-bed charges; (2) ex- 
penses of obtaining probate, letters of ad- 
ministration, or succession certificate; (3) 
wages due for service rendered to the de- 
ceased within three months next pre- 
ceding his death by any labourer, artisan 
or domestic servant: (4) other debts of 
the deceased according to their respec- 
tive priorities (if any); and (5) legacies 
not exceeding one-third of what remains 
after all the above payments have been 
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made. The residue is to be distributed 
among the heirs of the deceased accord- 
ing to the law of the sect to which he be- 
longed at the time of his death, and the 
heir has a right of contribution against 
his co-heirs, if by the action of the judg- 
ment-creditor under a decree under Sec- 
tion 52 of the Civil Procedure Code 
against all the heirs, he was left with less 
than his proper share of the net estate of 
the deceased (Vide Sir Dinsha Mulla’s 
Principles of Mahomedan Law, Seven- 
teenth Edition, paragraph 39, at page 29). 
The order set forth above is in accord- 
ance with the provisions of the Indian 
Succession Act, 1925, Secs, 320, 323 and 
Section 325. As laid down in paragraph 
40 of Mulla’s Principles of Mahomedan 
Law, the executor or administrator, as the 
case may be, of a deceased Mahomedan, 
is, under the provisions of the Indian 
Succession Act, 1925, Sec. 211, his legal 
representative for all purposes, and all 
the property of the deceased vests in him 
as such. The estate vests In the execu- 
tor, though no probate has been obtained 
by him. Subject to the provisions con- 
tained in paragraphs 39 and 40 of Mulla’s 
Principles of Mahomedan Law, the whole 
estate of a deceased Mahomedan if he 
has died intestate, or so much of it as has 
not been disposed of by will, if he has 
left a will, devolves on his heirs at the 
moment of his death, and the devolution 
is not suspended by reason merely of 
debts being due from the deceased. The 
heirs succeed to the estate as tenants~in- 
common in specific shares, Under the 
Mahomedan Law, the distribution of the 
residue amongst the successors of the de- 
ceased person is a duty attached to the 
estate notwithstanding that it vests in 
the heirs at the time of the death of 
the propositus, and as the distribution of 
the residue forms part of the administra- 
tion of the estate, it clearly falls within 
the province of an administration suit 
(Vide Sheikh Mahbub Aha v. Razia Be- 
gum, AIR 1950 Lah 12). As observed by 
the Federal Court in Jiban Krishna Das 
v. Jitendra Nath Das, AIR 1949 FC 64 at 
p. 67, “Ascertainment of residue after 
completion of administration is certainly 
a prerequisite to a claim for partition but 
the material facts were all set out in the 
plaint and there is nothing in law which 
stands in the way of combining prayers 
for administration and partition in one 
and the same suit.” Thus the scope of 
an administration suit clearly is one to 
collect the assets of the deceased to pay 
off the debts and other legal charges, to 
take acccunt of the income and expenses 
of the estate, and to find out what is the 
residue of the estate available for distri- 
bution amongst the heirs of the deceased 
and in what shares and distribute the 


same amongst the heirs of the deceased. 
It is only after the accounts are taken 
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that the proper administration of the es- 
tate can be made and this is more so nN 
the case of a deceased Mahomedan. It is 
implicit in an administration suit that 
accounts have to be taken, Such a suit is 
for an account of the property of the de- 
eeased and for its due administration 
under the decree of the Court. As an heir 
of the deceased, the plaintiff herein has 
thus a right to demand that the deceased’s 
estate should be duly administered, that 
it should be cleared of debts and that she 
should be piven possession of her share 
therein. 


12. Mr. N, R. Oza has strenuously 
contended that, in the instant case, the 
question of title to the several properties 
which were the subject-matter of the gift- 
deeds Exs. 125 and 126, made by the de- 
ceased in favour of defendant No. 1 and 
the title to the other properties left by 
the deceased were questions which had 
to be investigated and such questions of 
title cannot fall within the purview of 
an administration suit. In Mr. Oza’s sub- 
mission, in the instant case, defendants 
Nos. 1 and 5 had contended in their con- 
testing written statement Ex. 18 in para- 
graphs 10, 11 and 28 that the properties 
referred to in the relevant paragraphs 
which are included in the properties 
listed in the Schedules ‘A’ and ‘B’ to the 
plaint did not form part of the estate of 
the deceased and, therefore, the question 
of investigation of the title to the several 
immovable properties in question did 
arise in the case and this did not fall 
within the purview of an administration 
suit. It may here be recalled that in 
paragraph 10 of the written statement 
Ex. 18, the contesting defendants have 
alleged that the stated 16 survey numbers 
were acquired by defendant No. 1 by 
‘Khed Hak’ {right of a tenant) as defen- 
dant No. 5 had paid purchase price to the 
Government and obtained the right, and, 
as such, his father defendant No. 1 
Nazarali had become the owner thereof 
by virtue of the operation of the pro- 
visions in Ss. 32, 32H, 32K and 32M (1) of 
the Bombay Tenancy and Agricultural 
Lands Act. 1948 (Bombay Act No. LXVII 
of 1948) and the question of ownership in 
respect of those survey numbers was 
concluded and cannot be gone into in the 
administration suit. It has been contend- 


. ed in paragraph 12 of the said written 


statement that the title to the properties 
covered by gift-deeds Exs. 125 and 12€ 
was in. question in the suit. In paragraph 
98 of the written statement, some houses 
shown in Schedule ‘A’ to the plaint were 
stated to have been gifted by Kazamali 
by aforesaid gift-deeds. In paragraphs 
11 and 28, gifts to defendant No. 1 Na- 
zgarali’s second wife Madina of lands com- 


prised in stated 15 survey numbers and 
house No, 1 and house-sites bearing Nos. 
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130 and 130/1 by Kazamali and by way of 
Mahr (dower) at the time of her mar- 
riage with defendant No. 1 are set up. 
Now, it is true that these contentions are 
raised in the written statement. But, tha 
pleas in the written statement cannot be 
allowed to decide the nature of the suit. 
The orders that may have to be passed 
in the final decision of the suit on merits 
cannot also be decisive in the matter. If 
it were so, in every administration suit, a 
defendant would raise a plea covering a 
question of title or some other compli- 
cated question and can urge that the suit, 
as framed, is not competent. This would 
defeat the very purpose of an administra- 
tion suit and would lead to avoidable 
multiplicity of judicial proceedings be- 
tween the same parties, a situation which 
cannot be allowed to arise in such a suit, 
the main purpose of the suit being not to 
determine as to who is the rightful heir 
of the deceased, but to administer 
the estate of the deceased. if, for 
the purpose, the questions of title 
have incidentally to be gone into, 
that would certainly be within the 
purview of an administration action. 
The question as to title of the property 
can be appropriately considered in an ad- 
ministration suit. That would not alter 
the nature and character of the suit. This 
is- also indicated by the procedure pres- 
cribed in Order 20, Rule 13 of the Code 
of Civil Procedure and by Forms of Dec- 
rees Nos. 17 and 20 in Appendix-D of 
the First Schedule of the Code which are 
illustrative forms though not exhaustive. 
A similar question had come up for con- 
sideration before the Bombay High Court 
in Motibhai Shankerbhai Patel v. Natha- 
bhai Naranbhai, (1921) ILR 45 Bom 1053 
= (AIR 1921 Bom 187). It was an admin- 
istration suit for the administration of 
the estate of the deceased Manorbhai 
against the defendant who, it was alleged, 
had taken possession of the whole of the 
property of the deceased together with 
the documents, papers and account-books 
relating thereto. A preliminary decree 
was passed directing the account to be 
taken of the estate of the deceased. An 
administrator was appointed to take evi- 
dence and to report as to the nature of 
the properties and the rights of the par- 
ties thereto. The administrator filed the 
report. Objections were raised by the 
parties to the report, the defendant con- 
tending that the Court had no jurisdic- 
tion to deal with certain properties in his 
possession on the ground that the proper- 
ties did not belong to the estate of the 
deceased. The Subordinate Judge upheld 
the contention and refused to direct an ` 
Inquiry regarding the said properties. On 
an application being made to the High 
Court, the Division Bench consisting of 
Sir Norman Macleod, Kt., Chief Justice, 


and Mr. Justice Shah set aside the order 
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on taking the view that “the Court should 
have directed an enquiry with regard to 
the objections raised by the defendant to 
the administrator’s report, as the assets 
Were in the possession of the defendant, 
and there was no reason why the Court 
should not decide between the parties to 
the suit whether those assets belonged to 
the estate of the deceased or not. It was 
observed that if that was not done, the 
only result would be that another suit 
would have to be filed in which the con- 
testing parties would be the same and the 
issues would be the same as have already 
been. raised in the suit. It was observed 
that it was certainly desirable and in the 
interests of justice that the trial Court 
should be directed to continue the inquiry 
with regard to the objections raised by 
the defendant to the administrator’s re- 
port. The same question again came up 
for consideration before another Division 
Bench of the Bombay High Court in Ma- 
homedally Adamji Masalavalla v. Abdul 
Husain Adamji Masalavalla, AIR 1924 
Bom 313 before Shah, Ag. C. J. and 
Crump, J., in an administration suit filed 
on the original side of the High Court of 
Bombay, The suit was for administration 
of the estate of one Adamji Massalavala 
filed by the two sons and a daughter of 
the deceased Adamji against the two 
other sons and another daughter of the 
deceased. On behalf of the defendant No. 
1, an objection was taken that as the pro- 
perties of the deceased included a house 
situate at Kurla, the Court had no juris- 
diction to entertain the suit in absence of 
leave as it was really a suit for land with- 
in the meaning of clause 12 of the Let- 
ters Patent. That objection was over- 
ruled and a preliminary decree was pass- 
ed which contained a declaration that the 
Court had jurisdiction to administer the 
said Kurla property. From that prelimi- 
nary decree, the defendant No. 1 prefer- 
red an appeal to the High Court Abdul 
Husain v. Mahomedally, AIR 1922 Bom 
443 in which it was held that it was not 
a suit for land and the Court had juris- 
diction to proceed with the suit. It was, 
however, held that any declaration as tə 
the Court having jurisdiction to admin- 
ister the Kurla property was premature 
at that stage. The matter then went to 
the Commissioner who made some hear- 
ing and made a special report to the 
Court and directed the first defendant to 
bring it before the Court to try the ques- 
tion of title to the said immovable pro- 
perty at Kurla, It is material for the 
present purpose to note that defendant 
No. I's case before the Commissioner was 
that this property was given over to him 
by his father in the year 1906 by way of 
gift and that at the death of Adami, it 
did not form part of his estate, The Com- 
missioner made his special report and the 
matter was brought before the Court and 
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the learned Jugde decided that the Court 
had no jurisdiction to entertain a suit 
with reference to the land outside the 


original Civil Jurisdiction of the Court as 
no leave under Clause 12 of the Letters 
Patent was asked for. This is how the 
matter came again in appeal before the 
Bombay High Court which took the view 
that it had the jurisdiction. We may say 
that we are not in the instant case di~- 
rectly concerned with the question of ju- 
risdiction of the Court in this case, But, 
in that appeal, the question as regards the 
scope of the inquiry to be made by the 
Commissioner in an administration suit 
and as to whether the title to the pro- 
perty can be gone into were clearly ques- 
tions in issue before the Bombay High 
Court. Such is also the case before us. 
It may be recalled that the contesting de- 
fendants Nos. 1 and 5 have contended 
that the properties described in gift- 
deeds Exs. 125 and 126 were gifted by 
deceased Kazamali during his lifetime to 
defendant No. 1 Nazarali and some pro- 
perties by way of ‘Mahr’ were given to 
Nazarali’s wife Madina and were, there- 
fore, not available for distribution and 
such questions of title cannot be gone into 
in the administration. suit. The decision 
in the Bombay case to which we are re- 
ferring is directly on the point with 
which we are concerned in this case and 
supports the view which we are inclined 
to take. It was observed in the Bombay 
case that “it appeared from the form of 
the decree in an administration suit given 
in Seton on Decrees, Vol, Il. page 1412 
(7th Edition) and also in the Schedule I, 
Appendix-D, of the Code of Civil Proce- 
dure, that among the inquiries contem- 
plated in the course of the administration 
the inquiry as to what immovable pro- 
perty the deceased was seized of or en- 
titled to, at the time of his death is in- 
cluded. The decision in ILR 45 Bom 1053 
= (AIR 1921 Bom 187) (supra) where it 
was held that the question as to title of 
the property can be appropriately consi- 
dered in an administration suit was re~ 
ferred with approval. Shah, Ag. C. J. 
then observed that on the whole, there- 
fore, he did not feel any doubt that the 
Court in administering the estate of the 
deceased has power to inquire as to whe- 
ther the particular immovable property 
belonged to the deceased at the time of 
his death. He further observed that as 
it was a question relating to the title to 
immovable property, it was common 
ground that if the question can be deter- 
mined in the suit, it ought to be deter- 
mined by the Court, and not by the Com- 
missioner. As regards. the determination 
of the title of the property situate in 
Kurla outside the High Court’s territorial 
jurisdiction, he observed that such deter- 
mination was at least as convenient as, if 
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not more convenient than, having it de- 
termined by the Court at Thana. The 
question of title was thus gone into in 
that administration suit. In the concur- 
ring judgment, Crump. J.. has observed 
at p. 317: 


“Now if an administration suit as re- 
gards property situated outside the furis- 
diction can be entertained by this Court, 
it appears to me to follow almost of ne- 
cessity that the question as to title of the 
propery must be determined, It is im- 
possible for the Court to administer the 
estate without deciding what the estate 
is, and until the question of title has been 
settled, the Court does not know as to on 
what property its orders are to operate. 
When that second question is decided, it 
will be for the Court to consider in what 
manner the administration should be ef- 
fected. That is a stage which we have 
not yet reached, and as to which such di- 
rections as may be necessary will have to 
be given by the Court after the question 
of title is determined. To hold other- 
wise, would, in my opinion, lead to ab- 
surdity: for it would be a necessary con- 
clusion that though the Court can enter- 
tain an administration suit as regards 
property outside the territorial juri-dic- 
tion, it cannot, in that suit, decide whe- 


‘ther that property belongs to the estate 


or not. I know of no authority which 
forces me to that conclusion, and none 
has been cited. It appears to me clear 
that the decision of the Privy Council in 
Benode Behari Bose v. Nistarini Dasi, 
(1905) 32 Ind App 193 (PC) is an autho- 
rity in a contrary sense.” 


In that Privy Council case, it has been ob- 
served at p. 201: 


“The primary object of the suit was 
the administration of the estate of a de- 
ceased person resident within the juris- 
diction, the principal executor being also 
resident there and the actual administra- 
tion going on there. The High Court of 
Calcutta, in its Ordinary Jurisdiction, had 
a right to order administration of this 
estate, and, as ancillary to such an order, 
to set aside deeds obtained by the fraud 
of the executor: to set aside a decree of 
the Court of the 24 Pergunnahs making a 
fraudulent award an order of the Court; 
and to set aside leases of land outside the 
territorial limits of their jurisdiction 
which had been made as an incident of 
the same fraud.” 


13. It thus appears to us to be 
clear that in an administration suit, deeds 
obtained by fraud of the executor can be 
investigated as ancillary to an order of 
administration of the estate. The same is 
true of the deeds obtained by any of the 
heirs of the deceased and also from the 
deceased. The question will have neces- 
sarily to be gone into in an administra- 
tion suit as it would be impossible for 
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the Court to administer the estate with- 
out deciding what the estate is. For that} 
basic purpose, the question of title has 
necessarily to be gone into as the Court 
does not otherwise know on what pro- 
perty its orders are to operate. It is im- 
plicit in a suit for administration of the 
estate of a deceased that an inquiry be 
directed as to the title to the properties 
which might be raised by the defendants. 
An administration suit cannot be permit- 
ted to be defeated by the pleas taken by 
the defendants in the written statement 
and merely because a question of title is 
raised, the plaintiff should not be driven 
to another suit. This will lead to multi- 
plicity of judicial proceedings, which is 
ordinarily to be avoided. In our opinion, 
the inquiries contemplated in the course 
of the administration of an estate include 
the question as to what property the de- 
ceased was seized of or entitled to at the 
time of his death. In an administration 
suit, a complete inquiry is to be made 
and this necessarily implies determina- 
tion of title to immovable property and 
the Court is bound to decide questions as 
to ownership of such property, which is 
the subject-matter of an administration 
suit. 

14, The same view is taken by the 
Madras High Court in Mt. Amir Bi v. 
Abdul Rahim Sahib, AIR 1928 Mad 
760, wherein Venkatasubba Rao, J, 
(as he then was) has considered the scope 
of an administration suit. He has observ- 
ed at p. 761: 


“xxxx One of the reliefs claimed, no 
doubt, is that the property should ulti- 
mately be partitioned, but that does not 
make the suit a partition suit, Adminis- 
tration means management of the deceas-~ 
ed’s estate. The Court is requested to as- 
sume its management, to take upon itself 
the functions of an executor or adminis- 
trator and administer the estate. The ad- 
minsitration of a deceased’s estate con- 
sists of collection and preservation of 
assets, payment of debts and legacies, 
acts in respect of adverse claims to as- 
sets, dealings with creditors or legatees 
and distribution finally among the heirs 
or next-of-kin. These are the functions 
of an administrator and the object of an 
administration suit is to have the estate 
administered under a decree of Court; in 
other words. the Court itself assumes the 
function of an administrator and adminis- 
trates the estate”. 


15. The learned Judge has further 
observed: 

renee partition may be an inci- 
dent, but is not a necessary incident, of 
the o inistration of a deceased person’s 
estate, 


He has observed that he failed to see 
how such a suit was not an administra- 
tion suit, The parties were not agreed as 
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to the extent of value of the property; 
they were not agreed as to the persons 
entitled to share, nor were they agreed 
even in regard to the debts payable; vide 
their contentions about Mahr, On each of 
the matters, the. parties desired an en- 
quiry and it was in an administration suit 
that such an enquiry can properly be 
made. It was further observed that in an 
administration’ suit a complete enquiry 
necessarily implies determination of title 
to immovable. property and the Court is 
bound to decide questions as to ownership 
of such property——-whether situate within 
or outside jurisdiction — as an incident of 
the administration of the estate. The 
Madras view clearly supports the view 
which we are inclined to take. In our 
opinion, Mr. N, R. Oza is not right when 
he contends that the transactions made 
subsequent to the death of the deceased 
whose estate is sought to be administered 
can only be gone into and not the tran- 
sactions which took place earlier. That 
would defeat the very scope and the pur- 
pose of an administration suit, 


16. The decision of the East Pun- 
jab High Court in Mt. Shafi-ul-Nisa_ v. 
Mt. Fazal-ul-Nisa, AIR 1950 (East) Pun] 
276, which was sought to be relied upon 
by Mr. N. R. Oza in support of his view 
which he sought to canvass before us lays 
down what is the nature of an adminis- 
tration suit and considers the question as 
to whether the alienations can be set aside 
in such a suit. It has been observed at 
p. 277: 


rauk . in an administration suit, 
where a man dies intestate the Court 
takes upon itself the function of an exe- 
cutor or an administrator and administers 
the estate of the deceased, but it is the 
estate of the deceased which is to be ad- 
ministered and, therefore, if the deceas- 
ed leaves no estate either because he 
never had it or because he had transfer- 
red the whole of his property to somebody 
else, there is no estate which the Court 
can administer. The suit in its essence is 
one for account and for application of 
the estate of the deceased for the satis- 
faction of the debts of all the creditors, 
and for the benefit of all others who are 
entitled and the Court marshals the as- 
sets and makes such a decree.” 7 


The Privy Council (sic) (Calcutta?) case 
of Shivaprasad Singh v. Pravag Kumari 
ILR 61 Cal 711 = (ATR 1935 Cal 39) was 
referred to. Reliance was placed on the 
observations made in the Privy Council 
(sic) (Calcutta ?) case and also of those in 
Benode Behari Bose v, Nistarini Dassi, 
(1905) 32 Ind App 193 (PC) (supra). The 
East Punjab High Court then observed 
that 


“A careful study of the cases shows 
- that if the main object of a suit is to ad- 
minister the estate, and if the Court, in 
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the suit, has to decide as to the existence 
or otherwise of an alienation, an admin- 
istration suit will lie, but where the main 
object of the suit is to have an alienation, 
alleged to be made by the deceased, set 
aside or to obtain possession of property 
illegally withheld by one of the heirs, an 
administration suit is not a proper re- 
medy”. 

The decision thus lays down that, in order 
to find out whether the suit for adminis- 
tration as instituted is maintainable, the 
Court must necessarily consider what is 
the main object of the suit. If the main 
object is to set aside the alienation, then 
the administration suit wpuld not be com- 
petent. But, where the main object is to 
administer the estate and if in such a suit 
the Court has to decide as to its existence 
or otherwise, an administration suit will 
lie, Having regard to this ratio of the 
decision, it is difficult to see how Mr. Oza 
can press this decision in service to can- 
vass his view. The case before us is the 
one in which the main object is to ad- 
minister the estate of deceased Kazamali 
and in deciding what are the assets avail- 
able for distribution, the accounts will 
have to be taken and the inquiry as to 
the existence of the property has to be 
made. The East Punjab decision cannot, 
therefore, assist Mr, N. R. Oza, Mr. N. R. 
Oza also sought to rely upon a deci- 
sion of the single Judge of the Lahore 
High Court in Chand Narain v. Ghasi 
Ram, AIR 1940 Lah 179. It takes the 
same view as the one taken by East Pun- 
jab High Court. It has been observed 
therein that if the main purpose of a suit 
is to determine as to who is the rightful 
heir of the deceased, such a suit is not an 
administration suit. The Lahore view 
does not thus carry the matter any fur- 
ther. Reliance was placed by Mr. N, R 
Oza on a Calcutta decision in Shivapra- 
sad Singh v. Prayagkumari Debee, AIR 
1935 Cal 39. It was a suit for the reco- 
very of an impartible estate and other 
properties which the defendant was al- 
leged to'be in wrongful possession of. 
Having regard to this fact, the Division 
Bench of the Calcutta High Court took 
the view that it was not an administra- 
tion suit, although accounts may have to 
be ordered on the basis of the liability of 
an executor de son tort. The Calcutta 
view is on the same lines as the East 
Pubjab view and can be distinguished 
having regard to the facts of the case and 
can have no applicability in the case þe- 
ore us. 


17. Mr. Oza tried to rely upon the 
decision of our learned brother Mr. Jus- 
tice Raju who, sitting as a single Judge 
of this High Court, has in Bai Rafixa d/o 
Hussain Zina v. Kalubhai Hasambhai, ILR 
(1964) 5 Guj 284, considered the question 
of the maintainability of the suit filed as 
an administration suit. It was a suit in 
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which the plaintiffs prayed for partition 
of certain immovable properties and „the 
determination of controversial questions 
relating to immovable property: the 
plaintiffs did not pray for administration 
of any movable property left by the de- 
ceased, and the plaintiffs prayed for ad- 
ministration of the estate of deceased 
Jivabhai and for an injunction restraining 
the defendants Nos. 7 to 9 from executing 
their decrees and getting the properties 
sold in the darkhast filed by them, The 
plaintiffs in the case were daughters of 
grand sons of Jivabhai and were not his 
next of kin, and they had no interest in 
the property of the deceased at the time of 
his death. The suit was filed about 50 or 
60 years after the death of Jivabhai whose 


estate was sought to be administered. . 


The defendant No, 6 was not an heir of 
the deceased and defendants Nos. 7 ta 10 
were not at all related to the deceased 
and they had no interest in the property 
of the deceased at the time of his death. 
It appears that it was on the facts of the 
case and having regard to the main ob- 
ject of the suit which was for partition 
of immovable properties and which was 
a suit brought not by the next of the kin 
of the deceased but by daughters of the 
grand sons of Jivabhai—the deceased — 
that Raju, J., took the view that it was 
not an administration suit. He has clearly 
observed that the “suit for partition of im~ 
movable properties is not an administra- 
tion suit”. There can be no dispute about 
this proposition. But, there is a clear 
distinction between a suit for partiton 
and a suit for an administration of estate. 
The decision cannot, therefore, be treated 
as an authority for the proposition sought 
to be canvassed by Mr. N. R. Oza that an 
administration suit which incidentally in- 
volves a question of partition of immo- 
vable properties is not maintainable. 
Again, we find that none of the Bombay 
decisions which we have referred to 
above were brought to the notice of the 
learned Judge. The decision proceeded 
only on the consideration of the provi~« 
sion of Order 20, Rule 13 of the Civil 
Procedure. Code and the relevant model 
forms of decrees — preliminary and final 
— and on some of the paragraphs from 
Halsbury’s Laws of England which, with 
utmost respect, are strictly not relevant 
considerations in an administration suit 
brought in an Indian Court where the ad- 
ministration suit is decided on the plead- 
ings of the parties and on the evidence on 
record and where the provisions contain- 
ed in Order 20, Rule 13 of the C. P, Code 
which are merely procedural do not lay 
down the substantive law as we shali 
presently consider, 


18. Mr. N. R. Oza tried to seek 
some assistance from Order 55, Rules 3 
and 4 printed in the Annual Practice, 
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9, which were in force prior to the 
1962 amendments and contended that the 
said rules were analogous to Order 20, 
Rule 13 of the Code of Civil Procedure, 
1908, which was partly substantive law 
and partly procedural law and a self-con- 
tained provision and, therefore, the suit 
as instituted in the instant case is_ not 
competent as an administration suit. Now, 
Order 55 deals with special provisions as 
to the Chancery Division in England. 
Rule 1 deals with transaction of business 
in Chambers of the Judges of the Chan- 
cery Division. Rule 2 deals with business 
to be disposed of in Chambers. Rules 3 
and 4 which have been revoked by 
R. S. C. (Revision) 1962 which rules were 
formerly in the second part of Order 55 
under the heading “Foreclosure and Re- 
demption, Trusts” have been now placed 
in Order 85 under the heading “Adminis- 
tration and Similar Actions” to be found 
in The Annual Practice, 1965, by Jacob, 
Adams, Neave and McGuffie, Vol. I, page 
1995. It appears that the Order 85 deals 
with actions for the administration of the 
estate of a deceased person, for the exe- 
cution of a trust, for the determination 
of any question in the course of admin- 
istration or in connection with a trust and 
cognate matters. It replaces Rules 3, 4, 
10 and 10-A of Order 55. The Order em- 
phasises that the lists of questions and 
orders set out therein are not intended to 
be comprehensive, The originating sum- 
mons has now a life of its own under 
Order 5, Rule 1 and it can be used for 
any appropriate purpose. Unless the 
plaintiff's claim is based on an allegation 
of fraud, an originating summons will al- 
ways be the correct document for initiat- 
ing proceedings with regard to the do- 
mestic affairs of an estate or trust (O. 84, 
Rule 4). If, however, the proceedings re- 
late to a breach of trust or wilful de- 
fault on the part of a trustee which can 
be specified with some precision and there 
is likely to be a substantial dispute of 
fact, the proceedings should be commenc- 
ed by writ. Order 85 discourages an ap- 
plication for an administration Order, 
Nevertheless, it will often be found desir- 
able to take a full administrative order 
so that the Court is ready to deal with 
any situation which may emerge in the 
course of proceeding relating to the estate 
of a deceased person or a trust. An ad- 
ministration order enures for the protec- 
tion of the general body of creditors as 
well as beneficiaries. (Vide The Annual 
Practice, 1965, p. 1995). The operation of 
Order 85 is not confined to questions af- 
fecting only the trustees and beneficiaries 
of an estate or trust. Besides expressly 
providing for claims by creditors, it is ap- 
propriate also to questions between bene- 
ficiaries under a will and other persons, 
or between beneficiaries and persons 


claiming adversely to a deed of which 
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construction is sought. Order 85, Rule 2 
(2) provides that “Without prejudice to 
the generality of paragraph (1) an action 
may be brought for the determination of 
any of the following questions: (a) any 
question arising in the administration of 
the estate of a deceased person or in the 
execution of a trust; x x x x”. The 
scope of the action is thus widened. 
Again, it appears that original Order 55, 
Rule 3 (now repealed) dealt with the 
question of determination of certain mat- 
ters without administration. Rules 3 and 
4 of Order 55 which are now repealed 
were to be invoked on an originating sum- 
mons. The Rules provided a procedure 
by which the administration actions were 
to commence, The proceedings in the 


Chancery Court commenced by a special | 


mode of procedure by originating sum- 
mons, motion or petition as authorized by 
statutes or rules, Proceedings also com- 
menced by writ. The difficulty or impor- 
tance of the question involved was no 
reason for refusing to deal with it on 
originating summons, but in matters of 
special difficulty, or where questions of 
large amounts were involved, the Court 
usually looked with indulgence on pro- 
ceedings commenced by writ. Proceedings 
commenced by writ were in Court, and 
there were usually pleadings. Proceed- 
ings. commenced by originating summons 
were in chambers, without pleadings in 
the ordinary sense of the word, for an 
originating summons was itself a plead- 
ing. An originating summons may be ad- 
journed into Court, but such an adjourn- 
ment was merely a continuation of the 
hearing in chambers (Vide Williams on 
Executors and Administrators, 14th Edi- 
tion, Vol 2, para, 1913). Thus, it appears 
that the procedure which was earlier 
prescribed for commencing the adminis- 
tration actions was one by originating 
summons which would be broadly akin 
to our summary procedure, In such a 
proceeding, complicated questions could 
not be gone into but in proceedings which 
would be commenced by writ, there 
would be pleadings and complicated ques- 
tions could be gone into. The adminis- 
tration actions which are taken in Indian 
Courts are particularly akin to proceed- 
ings taken by writ in the Chancery Divi- 
sion except in the original side of the 
Chartered High Courts where a procedure 
similar to one operating in Chancery Divi- 
sions may also be available. Rules 3 and 
4 cannot thus be considered for the pre- 
sent purpose as assisting Mr. N. R, Ozas 
contention in this behalf. 


19. Coming to Mr. N. R. Oza’s 
contention that Order 20, Rule 13 of the 
Code of Civil Procedure is partly subs- 
tantive and partly procedural law and 
thus indicates, the limited scope of an 
administration suit, we must say that it 
has no merit. Order 20, Rule 13 finds its 
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place in a particular scheme of the Civil 
Procedure Code. It is placed under Order 
20 which provides as to how the judg- 
menis and decrees are to be pronounced 
in different cases and what are to be the 
contents of various decrees and is mere- 
ly procedural in character as we shall 
presently examine. The power to enter- 
tain an administration suit is given by 
Section 9 of the Code. Cognizance of ad- 
ministration suits is not barred either ex- 
pressly or impliedly. Rule 13 provides 
merely a procedure for drawing up a 
decree in administration suit. Sub-rule 
(1) provides: “Where a suit is for an ac- 
count of any property and for its due ad- 
ministration under the decree of the 
Court, the Court shall, before passing the 
final decree. pass a preliminary decree 
ordering such accounts and inquiries to 
be taken and made, and giving such other 
directions as it thinks fit.” Sub-rule (1) 
thus merely lays down a procedure which 
is to be followed in passing a preliminary 
decree in an administration suit where ac~- 
counts of the property are to be taken 
for the due administration of the estate. 
The preliminary decree is to be passed 
before the final decree is passed and some 
inquiry is contemplated before passing a 
final decree in such a suit. Sub-rule (2) 
provides: “In the administration by the 
Court of the property of any deceased 
person, if such property proves to be in- 
sufficient for the payment in full of his 
debts and liabilities, the same rules shall 
be observed as to the respective rights of 
secured and unsecured creditors and as 
to debts and liabilities provable, and as 
to the valuation of annuities and future 
and contingent liabilities respectively, as 
may be in force for the time being, with- 
in the local limits of the Court in which 
the administration suit is pending with 
respect to the estates of persons adjudged 
or declared insolvent; and all persons who 
in any such case would be entitled to be 
paid out of such property, may come in 
under the preliminary decree, and make 
such claims against the same as they may 
respectively be entitled to by virtue of 
this Code.” Sub-rule (2) thus provides 
the procedure to be followed in the case 
where in an administration of the pro- 
perty by the Court, the property proves 
to be insufficient for the payment of 
debts and liabilities of the deceased ete. 
It is clearly a procedural law. It cannot 
be said to lay down the substantive law. 
As observed by a Division Bench of the 
Lahore High Court in AIR 1950 Lah 12, 
at p, 16: 


“The power to entertain an adminis- 
tration suit is given not by Order 20, 
Rule 13, but by Section 9 of the Code, 
which provides that “the Courts shall 
(subject to the provisions herein contain- 
ed) have jurisdiction to try all suits of a 
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civil nature excepting suits of which their 
cognizance is either expressly or im- 
pliedly barred”, and if a suit for the ad- 
ministration of an estate is not barred ex- 
pressly or impliedly by any provision, of 
law, it must be entertained. It would ap- 
pear that an administration suit need not 
necessarily relate to the estate of a de- 
ceased person. This conclusion may be 
drawn from the language of sub-rule (1) 
of Rule 13 of Order 20, which speaks of 
a suit for an account of any property and 
for its due administration under the dec- 
ree of the Court” without any reference 
to a deceased person, and the force of this 
language is brought out specifically in 
sub-rule (2) which makes a special provi- 
sion for “the administration by the Court 
of the property of any deceased person.” 
It has been further observed by the 
Lahore High Court at p. 16 of the report: 


“It thus seems that the distribution 
of the residue among the successors of a 
deceased person is a duty attached to the 
estate notwithstanding that it vests in the 
heirs at the time of the death of the pro- 
positus, and as the distribution of the re- 
sidue forms part of the administration. of 
an estate, it clearly falls within the pro- 
vince of an administration suit, Even the 
Divine Book under which the Sirajiyyah 
relies insists on administration before the 
heritage ever devolves on the heirs. 
x x x x Thus, the theory that the 
property of a deceased Muslim vests in 
is heirs immediately after his death is 
considerably tempered by the injunction 
that the heir is entitled only to the re- 
sidue after the payment of debts and 
legacies and necessarily involves the ad- 
ministration of the estate, such adminis- 
tration is implied in the very words of 
the holy Quran and of authentic texts 
like the Sirajiyyah.” 
We are in respectful agreement with the 
aforesaid Lahore view. In our opinion, 
Order 20, Rule 13 provides merely a pro- 
cedure. The forms of pleadings to be 
found in Appendix-A to the Code in 
Forms 41, 42, 43 are mere model forms 
and not statutory forms as was sought to 
be contended by Mr. Oza, A reference 
to Order 6, Rule 3 shows that the forms 
in Appendix ‘A’ are to be used when ap- 
vlicable, and when they are not appli- 
cable, the forms of the like character, as 
nearly as may be, shall be used for all 
pleadings. The forms of the decrees to 
be found in the First Schedule in Appen- 
dix-D of the Code, form of preliminary 
decree being No. 17 and form of final 
decree being No. 18 are also model forms. 
It cannot be gainsaid that decree must 
conform to judgment. Order 48, Rule 3 
provides that "The forms given in the ap- 
pendices, with such variation as the cir- 
cumstances of each case may require, 
shall be used for the purposes therein 
mentioned.” 
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It is thus clear that the forms in the va-] 
rious appendices of the Civil Procedure 
Code are not statutory forms. Mr. Oza 
was thus not right when he tried to draw 
upon these forms and based a contention 
that the forms indicated the limited na- 
ture and scope of an administration sutt. 


20. In our considered opinion, 
therefore, the suit as framed is an admin- 
istration suit and it is within the scope of 
the administration suit to go into the an- 
cillary question of title to the property 
anc also to distribute the property and 
for the purpose to partition the vro-} 
perty, if necessary. 
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27. This will take us to the last 
question that falls for our consideration in 
these appeals. The question. raised is that 
the suit was originally instituted in the 
Court of the Civil Judge (Junior Divi- 
sion), Savli on 3-10-1963 and it was found 
to be not within the pecuniary jurisdic- 
tion of the Civil Court (Junior Division) 
and, therefore, the plaint was returned 
for presentation to the proper Court and 
ultimately it came to be presented in the 
Court of the Civil Judge (Senior Division) 
at Baroda on 19-6-1965 and, therefore, in 
a decree passed in that suit, the appeal 
would lie direct to the High Court and 
not to the District Court of Baroda. In 
Mr. Oza’s submission, the plaintiff-respon- 
dent had in the plaint valued the suit for 
the purposes of Court-fees at Rs. 100/- 
under Section 6 (iv) (i) of the Bombay 
Court Fees Act, 1959 (Bombay Act No. 
36 of 1959) as a suit for accounts as stat- 
ed in paragraph 5 of the plaint and had 
paid the fixed Court-fee of Rs. 20/-, but 
the plaintiff had valued the suit for the 
purpose of jurisdiction and pleader’s fees 
at Rs. 1,00,000/- as stated in paragraph 6 
of the plaint and, therefore, it is the 
valuation for the purpose of jurisdiction 
that would govern the jurisdiction of the 
Court for the purposes of appeal. Mr. Oza 
contended that the appeal would lie direct 
to the High Court and Civil First Ap- 
peal No, 348 of 1968 which was filed by 
the plaintiff against the part of the decree 
that was against her and as passed by the 
Tearned trial Judge and related to pro- 
perties covered by gift-deeds Exs. 125 
and 126 was summarily dismissed by the 
High Court on 26-6-1968 and, therefore, 
the question as regards the availability 
of the properties which were the subject- 
matter of the two gift-deeds Exs. 125 and 
126 which was decided in favour of the 
contesting defendants by the tria! Court 
was concluded. Now, we must at once 
say that having regard to our findings 
aforesaid that the properties covered by 
the said two registered gift-deeds had 
been gifted away by Kazamali to Nazar- 
ali and are not available for administration 
and distribution in the suit, which con- 
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firms the finding on the point recorded by 
the trial Court, the question now becomes 
one of an academic interest. However, as 
it has been raised and argued by the 
learned Advocates on both the sides, it is 
but proper that we should deal with it. 
One more important fact in this connec- 
tion which requires to be noted is that 
the defendants Nos. 1 and 5 had filed 
Civil Appeal No. 495 of 1967 in the Dist- 
rict Court at Baroda on 18-11-1967 and, 
in that appeal, the said defendants had 
valued the appeal at Rs. 100/- and filed 
the appeal on a Court-fee stamp of 
Rupees 20/- only as is provided in Sec- 
tion 6 (iv) (i) of the Bombay Couri-fees 
Act, 1959. It may be recalled that in the 
last paragraph of the memo of appeal of 
the said two defendants filed in the Dist- 
rict Court, it has been stated that the 
valuation for the purpose of jurisdiction 
was put at Rs. 1,00,000/-, but the suit 
valuation is the same as the valuation of 
the Court-fees and the real valuation for 
jurisdiction was below Rs. 10,000/- and, 
therefore, the appeal before the District 
Court was competent. The plaintiff had 
filed cross-objections in this appeal on 
12-1-1968. The learned 2nd Extra Assis- 
tant Judge, Baroda, who heard the ap- 
peal and the cross-objections has by his 
judgment and decree dated 29-1-1971 
dismissed the appeal and allowed the 
cross-objections. The cross-objections of 
the plaintiff were directed against the 
finding of the learned trial Judge that 
the properties covered by the two regis- 
tered gift-deeds Exs. 125 and 126 were 
not the properties of the deceased and 
were not available for administration and 
distribution. The learned 2nd Extra As- 
sistant Judge has accepted the cross-ob- 
jections. As aforesaid, in our opinion, 
the gift-deeds were complete gift-deeds 
and, therefore, these are not the proper- 
ties available for administration. The 
question. that was now sought to be rais- 
ed by Mr. Oza was that the appea! be- 
fore the District Court that was filed by 
defendants Nos, 1 and 5 whom he. repre- 
sents was not competent and so also the 
cross-objections and, therefore, the deci- 
sion of the District Judge must be con- 
sidered as non est. This contention was 
urged by Mr, Oza with a view to raise a 
further contention that the appeal filed 
by the plaintiff before the High Court 
having been summarily dismissed, the 
plea as regards the validity of the find- 
ing of the learned trial Judge relating to 
the question of gift-deeds Exs. 125 and 
126 was concluded. Now, the_ suit was 
instituted in the Court of the Civil Judge 
(Junior Division), Savli, which had the 
territorial jurisdicton to decide the suit. 
It is indisputable that if the valuation for 
the purpose of Court-fees were to govern 


the valuation for the purpose of jurisdic- 
tion also, the suit must be held to have 
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been competent in the Savli Court and 
the- appeal over the judgment and decree 
of the Savli-Court would lie to the Dist- 
rict Court at Baroda and not to the 
High Court and that the first appeals to 
the High Court direct were not compet- 
ent and that appears to be the legal posi- 
tion which we shall presently examine. 
It is clear that the court-fees payable in 
the suit is to be computed under Chap- 
ter HI of the Bombay Court Fees Act. 
Section 6 which falls under Chapter III 
makes a provision for the computation of 
fees in the suits of different categories. 
Section 6 (iv) (i) makes a provision for 
computation of fees payable in a suit for 
accounts. It provides that the amount of 
fees payable under this Act in suits for 
accounts igs according to the amount at 
which the relief sought is valued in the 
plaint or memorandum of appeal subject 
to the provisions of Sec. 8 and subject to 
the minimum fee of Rs. 20/-. Thus, the 
valuation for the purpose of Court-fees 
in a suit for accounts would ordinarily 
be on the amount at which the relief 
sought is valued in the plaint. The plain- 
tiff has put this valuation at Rs. 100/- 
and paid the minimum Court-fees stamps 
of Rs. 20/~ on which the plaint was en- 
grossed as appears from paragraph 5 of 
the plaint. It is common ground that the 
present suit for the purpose of payment 
of Court-fees is to be valued under Sec. 6 
(iv) (i) of the Act. A suit for an adminis- 
tration and one as it is framed is in es- 
sence a suit for accounts because, until 
the accounts are taken, it cannot be pre- 
dicated with any reasonable amount of 
certainty as to what is the property 
available for distribution to the heirs. 
The administration of the estate requires 
that the accounts be taken, the assets 
and outstandings of the deceased be col 
lected, debts be paid and the distribution 
then be made of the residue of the estate 
according to the personal law governing 
the parties. Sec. 8 of the Suits Valuation 
Act, 1887 (Act 7 of 1887) as amended by 
Sec, 7 of the Gujarat Act 31 of 1964, pro- 
vides that “where in suits other than 
those referred to in clause (d) of para- 
graph (iv), paragraphs (v), (vi), (vii) and 
clause (d) of paragraph (xi) in Sec. 6 of 
the Bombay Court-fees Act, 1959 (Bom- 
bay Act No. XXXVI of 1959), Court-fees 
are payable ad valorem under the Bom- 
bay Court-fees Act, 1959, the value as 
determinable for the computation of 
Court-fees and the value for purposes of 
jurisdiction shall be the same.” The suit 
as framed does not fall within the pur- 
view of the excluded category, The 
Court-fee payable is ad valorem under 
the Bombay Court-fees Act, 1959 and, 
as aforesaid, Rs, 100/- is the Court-fee at 
which the suit is valued. It would follow 


that in such a case, the value as deter- 
minable for the computation of Court- 
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fees, viz. Rs. 100/- will be the value for 
the purposes of jurisdiction. The valua- 
tion for the Court-fee shall be the valua- 
tion for jurisdiction. No doubt, the plain- 
tiff has valued the suit for the purpose 
of jurisdiction at Rs. 
valuation for the purpose of jurisdiction 
will not determine the forum in which 
the suit has to be filed, Indisputably, the 
value for the purpose of Court-fees and 
the value for the purpose of jurisdiction 
shall have to be the same. It is immate- 
rial that the plaintiff has valued the suit 
for the purpose of jurisdiction at a higher 
amount. The suit was perfectly compe- 
tent as instituted in the Savli Court. It 
would not make any the difference that 
the plaint was then presented by the 
plaintiff in the Court of Civil Judge 
(Senior Division) at Baroda and was tried 
by the said Court. The appeal from the 
decision of the trial Court thus lay to the 
Court of the District Judge at Baroda and 
not to the High Court direct. It is interest- 
ing to note that the defendants Nos. 1 and 
5 themselves had filed the appeal in the 
Dist, Court and there they had raised the 
contention that the appeal was competent 
before the District Court, It was only by 
way of abundant caution that the said de- 
fendants have filed the first appeal in this 
High Court. Once we hold that the ap- 
peal lay to the District Court and was 
competent, it would follow that the cross- 
objections were perfectly competent. The 
decree passed by the learned 2nd Extra 
Assistant Judge, Baroda, would thus be 
the decree which must be considered to 
be one in this appeal for all purposes. 
The appeal competent before us is the 
second appeal. As aforesaid, this has now 
become a question of mere academic inte- 
rest in view of our finding above. It 
would not make any difference that the 
final decree which may be passed might 
award possession of immovable property. 
The suit would nonetheless remain for 
administration of the estate of the de- 
ceased. Section 17 of the old Court-fees 
Act and Section 18 of the new Court-fees 
Act will not apply in such a case. In 
Krishnaji Hari Dhamdhere v. Gopal Na- 
rayan Dhamdhere, (1936) 38 Bom LR 218 
= (AIR 1936 Bom 166), in a suit for tak- 
ing account of rent which is a suit under 
Sections 7 (iv) (f) of the Court-fees Act, 
1870, the plaintiff claimed a fixed sum, 
viz., Rs. 1,699-12-0. The plaintiff valued 
the suit for the purpose of Court-fees at 
Rs, 200/- and valued the claim for plea- 
der’s fees at Rs. 1,500/-. It was held that 
in such a suit, the plaintiff was at liberty 
to value the claim as he pleases and that 
the valuation for the purpose of Court- 
fees will determine the jurisdiction of the 
Court under Section 8 of the Suits Valu- 


ation Act. In Khatija v. Sheikh Adam 
Husenally Vasi, 17 Bom LR 574 = (AIR 
1915 Bom 59), a Division Bench of the 
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Bombay High Court has taken the view 
that plaintiff was at liberty to put her 
own, valuation in the suit for accounts 
under Sec. 7 (iv) (f) of the Court Fees 
Act (VII of 1870) in an administration 
suit and the valuation for the purpose of 
Court-fees would govern the forum, It 
was a suit which one Khatija had filed 
as an administration suit of the estate of 
one Tyeballi Sheikh Adam—the deceased. 
She also prayed for ascertainment in the 
residue of the estate. The claim in the 
suit was valued at Rs, 130/- for Court- 
fees purposes and at Rs. 30,00,000/- for 
the purpose of jurisdiction. The suit was 
filed before the Subordinate Judge as an 
administration suit and was held to be 
maintainable, These decisions support the 
view which we are inclined to take that 
even, if the valuation. for the purpose of 
jurisdiction is placed at a higher sum, it 
would be the valuation for the purpose 
of Court-fees that would govern the juris- 
diction under Section 8 of the Suits Valu- 
ation Act, The appeal before the learned 
District Judge and so also the cross-objec- 
tions therein were, therefore, competent. 
The decision of the learned Civil Judge 
(Junior Division), Savli, that the suit was 
not competent in that Court and was tri- 
able by the Civil Judge (Senior Division) 
appears to have proceeded on an errone- 
ous view taken that the suit was in es< 
sence one for partition. In our opinion, 
the suit is one for administration of the 
estate and if it is necessary in such a suit, 
the partition of the property can be made. 
But, that would not alter the nature and 
character of the suit which remains one 
for administration of the estate of the de- 
ceased and which in its very nature is a 
suit for accounts. The question of want 
of jurisdiction in the Savli Court cannot 
be said to have been concluded simply 
because no appeal against that order had 
been filed on behalf of the plaintiff. The 
question was still open to be considered 
in the appeal, viz., in the appeal that was 
filed in the District Court which heard 
the appeal and the cross-objections and 
in those proceedings, the contesting de- 
fendants contended on the contrary that 
the valuation for the purpose of Court- 
fees was proper. The suit being govern 
ed by Section 8 of the Suits Valuation 
Act, the valuation for the purposes of ju- 
risdiction would also be the same. The 
plaint as originally instituted was, there- 
fore, validly instituted in the proper 
Court. But this does not make any the 
difference in the present case as it has 
now assumed an academic interest in view 
of our findings aforesaid in these proceed- 
ings, 
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Rambhai Punjabhai Vinchiya, Peti- 
tioner v. The Gujarat State Road Trans- 
port Corporation, Ahmedabad and an- 
other, Opponents. 

Civil Revn. Appln. No. 557 of 1972, 
D/- 3-5-1974.* 

(A) Civil P. C. (1908), Section 115 — 
“Case decided”—Order rejecting applica- 
tion to sue as pauper — Is not merely in- 
terlocutory order but case decided — 
Finding of fact that applicant is not pau- 
per also in violation of law — Order is 
revisable. (Civil P. C. (1908), Order 33, 
Rule 1 — Explanation). (Para 2) 

The order refusing permission to sue 
as pauper goes to the root as once such 
@ poor claimant is not permitted to sue as 
pauper, his suit would be frustrated. The 
order is, therefore, a fmal order against 
which a revision application lies. Be- 
sides, the order being based on wrong in- 
terpretation of the expression “sufficient 
means” occurring in Explanation to O. 33, 
R. 1, Civil P. C, is ultra vires order which 
undoubtedly is revisable under Section 
115 of the Cade. (Para 2) 

(B) Civil P. C. (1908), Order 33, R. 1, 
Explanation — Object -— To enable too 
poor persons to file their suits without 
payment of court-fees — Expression “su- 
ficient means” — Interpretation of — To 
be in the context of object —- Expression 
does not mean sufficient property and 
excludes sole means of livelihood. 


The object of Order 33, Rule 1, Ex- 
planation, is to enable too poor persons to 
file their suits without ecourt~fees and in 
that context expression “sufficient means” 
has to be interpreted, The expression 
does not therefore mean sufficient pro- 
perty and excludes sole means of liveli- 
hood. Thus where applicant being in- 
capacitated to work possessed a few heads 
of cattle of the value of Rs. 1,400/- and 
was liable to pay court-fee of Rs. 950/- 
on his claim. Held, that the value of cat- 
tle could not be taken into consideration 
to judge his “sufficient means” to pay 
court-fee, as disposal of cattle to raise 
funds would result in starving the appli- 
cant before launching his claim and this 
was not the object of the legislature in 
enacting provision of Order 33, Rule 1, 
Explanation, AIR 1934 Mad 561 and AIR 
1928 Lah 271, Referred to. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1934 Mad 561 = 40 Mad LW 370 2 
AIR 1928 Lah 271 = 29 Pun LR 229 2 

Suresh M. Shah, for Petitioner; K. M. 
Mehta, for Opponent No. 1: R. M, Mehta 
for D. L, Kothari, for Opponent No. 2. 


*(Against decision of V. V. Bedarkar Dist. 
J., Rajkot, in Civil Misc. Appin. No. 96 
of 1971). 
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ORDER:— The claimant who 
had met with a Motor accident had filed 
a claim of compensation before the Tri- 
bunal of Rs. 30,000/- and as he had no 
means to enable him to pay the requisite 
court-fee amount of Rs. 950/- he had 
prayed for instituting the proceeding as 
pauper under Order 33, Rule 1. The 
learned District Judge who was acting as 
a Claims Tribunal having dismissed 
application on the sole ground that the 
claimant had two cows and one buffalow 
worth Rs. 1,400/- from which he could 
raise the necessary funds for the purpose 
of paying the aforesaid court-fee amount, 
the claimant has filed this revision appli-~ 
cation. 


2. Under Order 33, Rule 1 Expla- 
nation “a person is a ‘pauper’ when he 
is not possessed of sufficient means to 
enable him to pay the fee prescribed by 
law for the plaint in such suit, This pro- 
vision has been enacted by the legislature 
with the object to enable poor persons 
who are too poor to pay the court~fee to 
file their suits without the payment of 
necesary court-fees. It is in the light of 
this object behind the salutary provision 
that the expression “sufficient means” has 
to be interpreted. In Ramanuja Ayyan- 
gar v. V., S. Gopalan, AIR 1934 Mad 561, 
Ramesam, J„ had categorically pointed 
out that “the test was not whether he has 
this power of raising money in the abs- 
tract, but whether in the concrete cir- 
cumstances of the case he can succeed in 
raising anything substantial by exercis- 
ing it.” Therefore, until it was shown 
that he could raise money, it follows that 
he was a pauper. Such a question 
whether the plaintiff was a pauper or not 
would, therefore, turn upon the circum- 
stances of each case. Harrison, J., in Lal- 
chand v. Mt. Pisto, AIR 1928 Lah 271 also 
laid down that the use of the word 
‘means’ was intended to cover and include 
all forms of realisable assets which can be 
converted Into cash and as such can be 
used for financing the litigation. Mr. 
Mehta, therefore, vehemently argued that 
the trial Court had applied the right test 
for judging the plaintiff’s means by con~ 
sidering whether on his cattle he could 
raise the necessary amount of court-fees 
of Rs. 950/- and therefore, such a pure 
finding of fact, could not be interfered 
with in a revision application, as there 
would be no question of any jurisdictional 
error, and in any event, such an order 
could not be interfered in a revision. Mr. 
Shah on the other hand rightly pointed 
out that this order goes t the root as 
once such a poor claimant is not permit- 
ted to sue as pauper, his suit would be 
frustrated. The order would, therefore, 
be a final order against which a revision 
application could surely lie. Besides, the 
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expression “possessed of sufficient means” 
has to be construed in its proper context 
so that it serves the salutary object of 
enabling the persons who are too poor to 
enable them to fight their suits without 
paying the court-fees. Unless the langu- 
age of the statute is first interpreted in its 
proper context, there would be no exer- 
cise of discretion and the order passed re- 
jecting the permission would be one in 
plain violation of the statute and would 
be an ultra vires order against which such 
revision application would surely lie, 


The short question which was posed 
before the learned Judge was whether 
the legislature contemplates that while 
considering the available means to the 
plaintiff his sole means of livelihood 
should be included in disposable or rea- 
lisable assets even though legislature had 
provided the necessary safeguard of “su- 
fficient means” in this expression in O. 33, 
Rule 1. If such an interpretation was to 
be put on this statutory language, it would 
mean that a farmer who would have only 
a plough or the necessary implements of 
agriculture would have first to sell away 
those agricultural implements or such a 
milk-man would have first to sell away 
his cattle or a lorry man would heve to 
sell away his small lorry on which his 
sole livelihood depends. That wouid 
mean that the man would have first to 
starve himself before he is entitled to ap- 
proach the Court, to file his litigation. 
That would frustrate the very object of 
this statutory enactment which enables 
too poor people to file their suits without 
payment of courit-fees in the first in- 
stance. Therefore, the available means or 
resources and their sufficiency would have 
to be judged in the light of disposable 
property on the facts of each case, for 
effectuating this purpose in question, so 
that even such a poor litigant is enabled 
to fight his litigation, without depriving 
him of his sole means of livelihood. 


In the present case, the claimant has 
alleged that he had lost his job by the 
accident and was already bed-ridden and 
had to sell away his household articles 
for medical treatment. If, therefore, 
even the sole means of livelihood i.e., 
cattle are first to be sold, it is obvious 
that such a suit could never be filed by 
such people. Therefore, the learned trial 
Judge was obviously in error in interpre- 
ting the statutory language to mean that 
the sole means of livelihood should even 
be included in judging whether he had 
sufficient means to pay the court-fees to 
file this litigation. The claimant had de- 
posed that the cattle had become dry cat- 
tle. The valuation has been given by the 
claimant at only Rs. 1,400/- . But even 
then it was obvious that the learned 
Judge was bound to take into account 
only the surplus, available means or ac- 
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tually disposable or realisable property, 
after making due allowance for what was 
wholly necessary for the livelihood for 
this man. The legislature never intended 
that the litigant should first starve be- 
fore he could file the litigation as pau- 
per. The only answer which could be 
given on a true construction of the statu- 
tory language was that the petitioner had 
no available surplus means which were 
sufficient to pay this large amount of 
court-fees of Rs. 950/-. Therefore; the 
petitioner ought to have been allowed to 
prosecute the present claim as a pauper. 
Tiherefore, the order being clearly ultra 
vires and without jurisdiction must be 
set aside. In the result, this revision ap- 
plication is allowed, by making the rule 
absolute and the matter shall now go 
back to the Claims Tribunal for expedi- 
tious disposal in accordance with law as 
it has been sufficiently delayed. 


3. The rule is made absolute with 
costs against Respondent No. 1. No order 
as to costs of Respondent No. 2. 

Revision allowed, 
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Babubhai Mulehanddas Kapadia, Ap- 
plicant v. Ishwarlal Devchand Kabrawala, 
Opponent. 


Civil Revn. Appin. No. 323 of 1974, 
D/- 1-5-1974.* 

(A) Evidence Act (1872), Section 73 — 
Courts power to direct a person to write 
in Court — Scope of the power. 


; The Court has no power under Sec- 
tion 73 of the Act to direct-a person pre- 
sent in Court to write, for the purpose of 
the writing being compared with a dis- 
puted document and to send the same to 
the Government Examiner of questioned 
documents for such comparison. 


The section enables the Court to di- 
rect any person to write words and figures 
for the purpose of comparison and such 
comparison is to be with a view to enable 
the Court to form its own conclusion and 
in order that it might do complete jus- 
tice between party and party. The Court 
is not entitled under Section 73 of the 
Evidence Act to assist a party to the pro- 
ceedings by asking any person to write 
any words or figures with a view that the 
words or figures may be used as standard 
writings for comparison with the alleged 
writings or figures. Section 73 only en- 
titles the Court to assist itself to come to 
a proper conclusion in the interest of jus- 


eee 
*(To set aside order of I. B. Pandit, 3rd 
Jt. Civil J., (Jr. Divn.), Surat in C. S. 
No. 1207 of 1969, D/- 11-2-1974). 
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tice. AIR 1958 Bom 207 and AIR 1958 
Cal 123, Rel. on. (Para 5) 


(B) Evidence Act (1872), Section 73 — 
Civil Manual (Gujarat) Vol. I, Chap. VII, 
Rule 78 — Court’s power to direct party 
present to write in Court — Extent of. 


In Rule 78 of Civil Manual (Gujarat) 
there is no provision enabling the court to 
take writings of a party or a witness in 
the presence of the Court with a view ta 
supply the standard writings for compa- 
rison with the disputed writings. 

(Para 4) 


Cases Referred: Chronological Paras 


AIR 1958 Bom 207 = 1958 Cri LJ 619 4 
AIR 1958 Cal 123 = 1958 Cri LJ 367 4 


K. H. Kaji, for Applicant; S. N. She- 
lat, for Opponent. 


ORDER:— This revision application 
fs directed against the order passed on 
tith Feb., 1974 by the learned 3rd Joint 
Civil Judge (J. D.), Surat, directing the 
defendant to write in the open court con- 
tents of writings Q-1 and Q-2 as desired 
by the Assistant Government Examiner 
of Questioned Documents, 


Ze The petitioner is original plain~ 
tiff, The respondent is original defendant. 
The plaintiff filed civil suit no. 1207 of 
1969 against the defendant for ejectment. 
The plaintiff relied upon the rent note 
dated 15-1-1962 in respect of the suit 
_ premises alleged to he executed by the 
defendant, The plaintiff also relied upon 
a writing dated 31st October, 1963 below 
the rent note, In the said suit the defen- 
dant filed an application dated 17th April, 
"1972 and contended that the defendant 
had put the signature at the end of the 
rent note, but the defendant had not put 
his signature at the end of the writing 
below the rent note. The defendant con- 
tended that the writing below the rent 
note and signature below the said writing 
were not in his hand-writing. The defen- 
dant by the said application requested 
that as he was disputing the signature 
and the writing at the foot of the rent 
note, the original rent note should be 
sent to the Examiner of Questioned Docu- 
ments Intelligence Bureau, Simla. The 
court by its order dated 14th August, 
1972 granted the said application and 
directed the defendant to take photo copy 
of the rent note and forward. the same to 
the Examiner of Questioned Documents. 
Thereafter the defendant filed another 
application on 19th November, 1973. In 
the said application the defendant averred 
that the rent note In question was sent 
to the Examiner of Questioned Documents 
for his opinion on the signature and writ- 
ing below the rent note. The Examiner 
of Questioned Documents had sought for 
some directions. The defendant request- 
ed that the court might take specimen 
signature of the defendant in presence of 
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the court, and allow the defendant to 
copy from the questioned writing and to 
send them to the Examiner of Question- 
ed Documents for comparison with the 
disputed signature and writing. 


3. This application was resisted by 
the plaintiff. It was contended on behalf 
of the plaintiff that the court had no au- 
thority to take any specimen signature or 
specimen writing of the defendant in the 
court for the purpose of sending the said 
signature and writing to the Examiner of 
Questioned Documents as the standard 
writings of the defendant for comparison 
with the disputed signature and writing 
on the alleged rent note. The learned 
Civil Judge overruled the objections rais- 
ed by the plaintiff and observed that the 
defendant had admitted his signature at 
the end of the rent note and the schedule 
annexed to the rent note. However, the 
defendant had disputed the writings be- 


low his admitted signature in the 
rent note and the schedule and 
the signatures below those writ- 


ings and contended that those writ- 
ings and signatures were not in his hand 
writings, The defendant had moved the 
court by an application Exh. 38 dated 
17th April, 1972 to seek opinion of the 
Government Examiner of the Questioned 
Documents, By order dated 14th August, 
1972, the documents in question were sent 
to the Examiner of Questioned Docu- 
ments, Simla. The Government Examiner 
returned the documents stating that it 
was not possible to express any opinioft 
on the questioned writings marked Q-1 
and Q-2 on comparison with the standard 
writings marked A-1 and A-2. It was 
further observed that for expressing opin- 
ion on the questioned writings marked 
Q-1 and Q-2, further admitted genuine 
writings on some existing documents of 
defendant Ishwarlal Devchandbhat 
Kabrawala might be procured and sent to 
the Assistant Government Examiner of 
Questioned Documents. It was also ob- 
served that it would be desirable if the 
contents of Q-1 and Q-2 were dictated to 
the aforesaid person on a few sheets and 
those might also be sent. The learned 
Civil Judge, thereafter observed that 
there were no other admitted genuine 
writings on existing documents produced 
in the court, therefore, the only course 
apen to the court was to obtain admitted 
writings by dictating the defendant to 
write the writings in the open court. The 
learned Civil Judge ordered that the con- 
tents of writings Q-1 and Q-2 shall be 
dictated in the open court as desired by 
the Assistant Government Examiner of 
Questioned Documents. The learned Civil 
Judge observed that in the interest of jus- 
tice it was necessary to obtain such ad- 
mitted writings on the plain sheets in the 
rete court in presence of the Presiding 
cer. 
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must apply to the Controller for an order 
in that behalf, and the Controller can 
make an order directing. the tenant to put 
the landlord in possession only if he is 
satisfied that one or more of the grounds 
set out in Section 13 exist. The Control- 
ler can make the order only with refer- 
ence to those grounds. He has, other- 
wise, no power to make such order. The 
iurisdiction of the Controller i is defined by 
those grounds. It is a limited jurisdic- 
iion, and if he passes beyond those limits 
the order made will þe a nullity. If the 
order of the Controller is a nullity, there 
is no order in contemplation of the law 
and, therefore. the tenant cannot be 
evicted. 


10, In Bahadur Singh v. Muni 
Subrat, 1969 Ren CR 151 (SC), the Sup- 
reme Court considered the comparable 
provisions of Section 13 (1) of the Delhi 
and Ajmer Land Control Act, 1952 and 
held that a decree directing the tenant to 
deliver possession on the basis of an 
award, which was not made on the basis 
of a statutory ground of eviction, was a 
nullity and could not be enforced in exe- 
cution. In taking that view the Supreme 
Court referred to Peachey Property 
Corpn, v. Robinson, (1966) 2 All ER 981. 
The decision in Bahadur Singh (supra) 
was followed by the Supreme Court in 
Smt. Kaushalya Devi v. K. L. Bansal, 
AIR 1970 SC 838 and Ferozi Lal Jain v. 
Man Mal, AIR 1970 SC ah On the other 
side of 'the line is K. K. Chari v. R. M., 
Seshadri, AIR 1973 SC 1311. The land- 
lord applied for the eviction of the te-- 
nant on a number of statutory grounds. 
The tenant contested the application and 
disputed the validity of the grounds. 


When the matter was tried, the landlord 


filed a number of documents in support 
of the grounds taken by him. Thereafter 
the parties entered into a compromise, 
under which the tenant withdrew his de- 
fence and submitted to a decree for evic- 
tion unconditionally. It was agreed under 
the compromise that the tenant would 
vacate the premises about two months 
later and hand over possession to the 
landiord. The Supreme Court held that 
the decree for eviction was not a nullity, 
The Supreme Court referred to the cir- 
cumstances in which the compromise was 
arrived at between the parties. It notie- 
ed that originally the tenant had denied 
the claim of the landlord that he requir- 
ed the building bona fide for his own oc- 
cupation, but when the landlord gave 
evidence in support of his claim, the te- 
nant did not cross-examine the landlord 
and on the contrary entered into a com- 
promise withdrawing his defence and 
submitted to a decree for eviction uncon- 
ditionally. The Supreme Court pointed 
out that the conduct of the tenant indi- 
cated that he accepted as true the claim 
of the landlord that the premises 
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were required bona fide by him for his 
own occupation. It was observed:— 


“He has accepted the position that 
the landlord had made out the statutory 
requirement entitling him to ask for pos- 
session of the premises, It is this uncon- 
ditional withdrawal of the defence re- 
garding the statutory condition pleaded 
by the landlord, and the compromise fol- 
lowing it, that was accepted by the Court 
and a decree for eviction passed thereon.” 
And then follows the statement of law:— 


“The true position appears to be 
that an order of eviction based on con- 
sent of ‘the parties is not necessarily void 
if the jurisdictional fact viz. the existence 
of one or more of the conditions men- 
tioned in Section 10 were shown to have 
existed when the Court made ‘the order, 
Satisfaction of the Court, which is no 
doubt a pre-requisite for the order of 
eviction, need not be by the manifestation 
borne out by a judicial finding. If at 
some stage the Court was called upon to 
apply its mind to the question and there 
was sufficient material before it, before 
the parties invited it to pass an order in 
terms of their agreement, it is possible to 
postulate that the Court was satisfied 
about the grounds on which the order of 
eviction was based. 


It ig mo doubt true that before mak- 
ing an order for possession the Court is 
under a duty to satisfy itself as to the 
truth of the landlord’s claim if there is a 
dispute between ‘the landlord and tenant. 
But if the tenant in fact admits that the 
landlord is entitled to possession on one 
or other of the statutory grounds 
tioned in the Act, it is open to the Court 
to act on that admission and make an 
order for possession in favour of the 
landlord without further enquiry.” 

This decision was followed by the 
Supreme Court recently in Nagindas 
Ramdas v. Dalpatram Iccharam alias 
Brijram AIR 1974 SC 471 where the 
earlier cases on the point baye been 
noticed. 


il. For the landlord reliance has 
been placed on Mangal Das v, Banka 
Mal 1966 Cur LJ 811. That case does not 
help the landlord, The learned Judge 
who decided 'that case observed that the 
facts were identical with ‘the facts in 
Mrs. Savitri Ahuja v. Harbans Singh 
Mehta. AIR 1964 Punj 487. And in the 
latter case it appears that the tenant ad- 
mitted the ground on which ejectment 
was sought. In holding that the order of 
the Rent Controller was not a nullity, the 
Court pointed out that the order satisfied 
the statutory grounds for eviction, 


12. In the case before us, after; 
the application for eviction was filed by 
the landlord and issues were framed by 
the Rent Controller, the parties entered 


into a compromise. No evidence had been 


mern- , 
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tiled yet on those issues. The stage had not 
| been reached for the Rent Controller to 
apply his mind to the question whether 
the grounds alleged by the landlord were 
Satisfied. Before anything more could be 
done, the parties entered into a compro- 
mise. The terms of the compromise do 
not indicate that the tenant accepted as 
valid any of the grounds set out by the 
landlord. In the circumstances. when the 
Rent Controller made an order for evic- 
tion, it was not made by him with any 
of the statutory grounds in mind. In the 
result, his order is a nullity. Some re- 
' lance has been placed by the landlord on 
Shri Bhagat Ram v. Smt. Lilawati Galib 
TLR (1972) 1 Him Pra 345 which was 
affirmed subsequently in appeal by a 
Division Bench. ILR (1972) 1 Him Pra 85. 
The case before us is one which falls in 
the category to which Bahadur Singh 
1968 Ren. CR 151 (SC) (supra), Smt 
Kaushalya Devi AIR 1970 SC 838 (supra) 
and Ferozi Lal Jein AIR 1970 SC 794 
(Supra) belong. Accordingly. as the order 
lis a nullity it is not an order under the Act 
‘and, therefore. not an order covered by 
Section 15 (4). It is open to the tenant 
ito question it in a Court of Law. The 
learned District Judge has erred in holding 
to the contrary. 


13A. It is urged on behalf of the 
tenant that the appeal filed by the land- 
lord before. the learned District Judge was 
not maintainable. In the view that I have 
already taken above, it seems unnecessary 
to decide this question. 


13. It is urged on behalf of the 
landlord that inasmuch as the tenant was 
party to ‘the compromise. he is estopped 
from challenging the validity of the order 
made by the Rent Controller on the basis 
of that compromise. Now, in order to 
| raise the plea of estoppel the facts on 
iwhich it is based must be pleaded. It has 
‘been said ‘that estoppel is eminently a 
matter of ‘pleadings. If notsetup in the 
pleadings or issues it cannot be availed of. 
See Pappammal v. Alamelu ATR 1928 Mad 
467 and Gobindbhai v. Dahvabhai AIR 
‘1937 Bom 326. The written statement 
in the suit does not disclose that a plea 
of estoppel has been taken. The point 
was not taken before the learned District 
Judge either. It would not be appropriate 
to permit the point to be raised here. 


14. Learned counsel for the res- 
pondent urges ‘that this court should not 
interfere as no jurisdictional error has 
been established. Our attention has been 
drawn to the view taken by this court in 
Bhag Mall v. Yudhishter Lal C. R. No. 
14 of 1973 D/- 4-5-1973 (Him Pra. It 
seems to me that the facts of that case 
are distinguishable. In that case, the trial 
court had refused an injunction on the 
ground that no prima facie case 
been made our by the plaintiff The 


Jamna Dass v. Sahiboo (Pathak C. J.) 


A.I R. 


appellate court affirmed the order of the 
trial court. This court dismissed the re- 
vision petition because in its opin- 
lon the question whether there 
Was a prima facie case or not was a matter 
affecting the merits of the injunction ap- 
plication and an erroneous view on the 
merits would not give rise to a jurisdic~ 
tional error, In the present case. the 
learned District Judge has held ‘that the 
trial court had no jurisdiction to grant an 
injunction. On the view taken by us, it 
is apparent that the learned District Judge 
committed an error of jurisdiction. 


15. In the result. the revision peti- 


tion is allowed, The judgment.and order 


of the learned District Judge are set 
aside and the order of the learned Sub- 
ordinate Judge granting an injunction is 
restored. The petitioner is entitled to his 
costs. 
THAKUR J.— I agree. 
Petition allowed. 
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Jamna Dass, Appellant v. Smt. Sahi- 
boo, Respondent. 


F. A. O. No. 
(A) Hindu Marriage Act 


4 of 1974, D/- 6-5-1974. 
(1855), 


Section 24 -— Proceeding under Sec- 
tion 10 pending — Maintenance pen- 
dente lite and expenses of proceeding 


claimed — Wife not having independent 
income — Husband’s financial potential 
sound — Wife, held, was entitled to 
Maintenance and also expenses. 


In proceeding for judicial separation 


under Section 10 the wife applied for 
the Inaintenance allowance during 
the pendency of the proceeding. 


Where from affidavits filed by the hus- 
band and wife it was found that the wife 
had no property of her own nor she was 
in employment but husband owned 
enough property. Held that the wife was 
entitled to maintenance and also expen- 
ses of the proceeding. under Section 24. 
(Para 5) 
K. D. Sud. for Appellant; H. S, Tha- 
kur. for Respondent. 


JUDGMENT:— This is an appeal di- 
rected against the order of Shri T. R. 
Handa, District Judge, Simla Division, 
directing the appellant to pay Rs. 100/- 
to the respondent towards her litigation 
expenses and Rs. 50/~ per month as main- 
a with effect from November 1, 
1973. 

2. The respondent’s wife has filed 
a petition under Section 10 of ‘the Hindu 
Marriage Act against the appellant hus- 
band praying for a decree for judicial 
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separation. It appears that during the 
pendency of the petition the wife applied 
under Section 24 of the Act for payment 
of a sum of money for meeting litigation 
expenses and as maintenance allowance 
during the pendency of her petition. The 
application made under Section 24 was 
opposed by the husband, The learned 
District Judge called for affidavits from 
the parties for determining whether re~ 
lief should be granted to ‘tthe wife. He 
found that the affidavits were vague. and 
therefore he called for particulars from 
the parties in respect of ‘the property 
owned by them. Thereafter, he made the 
impugned order directing the payment 
of litigation expenses and maintenance. 

3. At the outset it is necessary to 
point out that the manner in which the 
application under Section 24 of the Act 
has been disposed of by the learned Dist- 
rict Judge leaves much to be desired. 
The Jearned District Judge called for 
affidavits and thereafter thought it ne- 
cessary to call for particulars of their 
respective properties from ‘the parties. 
When disposing of the application he 
confined his attention to a single circum- 
stance only, and that was that the hus- 
band had agreed to pay to the wife 
Rupees 56/- per month under an agree- 
ment entered inte on August 2, 1968. 
Apparently, the agreement was a pre- 
nuptial agreement conveying the assu- 
rance that in case the financial provision 
made for the wife’s upkeep after mar- 
riage was insufficient he would make an 
additional payment of Rs, 50/- per month 
to her. The question whether an order 
for maintenance should be made under 
Section 24 of the Act must be determined 
by reference to the circumstances of the 
parties at the time when the application 
under Section 24 was made and disposed 
of. An agreement executed some years 
before could constitute relevant evidence 
of the financial status of one or the other 
party but could not conclude that ques- 
tion. Affidavits were filed before the 
learned District Judge, and one of them, 
which had been filed by the wife. clearly 
Stated that the husband owned property 
worth more than Rs. 20,000/~. It appears 
that the learned District Judge did noi 
apply his mind to all the evidence on the 
record, but took the short road out by 
confining himself to the  pre-nuptial 
agreement. By tftself that agreement 
could not_ satisfactorily constitute suff- 
cient material for disposing of the case, 
The learned District Judge should have 
applied his mind to all the material on 
the record. He was bound fo do so in 
law. The manner in which he has ap- 
proached the case indicates that he was 
merely concerned with disposing of ‘the 
case and not deciding it. 


4. Ordinarily, in the circumstan~ 
ces, this case would have called for a re- 
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mand to the court below. But having 
regard to the circumstances, and in par-. 
ticular that the material is already on 
the record before me, it is appropriate 
that the case should be decided here, 


5. Section 24 of the Hindu Mar-{ 
riage Act requires that the Court should 
be satisfied that the applicant for main- 
tenance, either the wife or the husband, 
has no independent income sufficient for 
her or his support, and when making an 
order upon such application regard 
should be had to the applicants own in- 
come and the income of the respondent. 
The first affidavit filed by the wife states 
clearly that she has no property of her 
own from which she receives any income, 
and that she is not in employment any- 
where. The second affidavit establishes 
that the husband owns property worth 
more than Rs. 20,000/-- The third cir- 
cumstance is the pre-nuptial agreement 
indicating ‘the financial potential of the 
husband some years before. All this 
clearly establishes that the husband is 
in a position to pay Rs. 50/- per month 
to his wife, The affidavit of ‘the husband 
avers vaguely that the wife has a source 
of income, and it is also said that she 
took away from his house gold and 
silver ornaments worth Rs. 3,000/-. The 
affidavit also mentions that the income 
from the landed proverty is not sufi- 
cient to make both ends meet, but does 
not disclose what precisely is the income 
received from the land. The allegations 
in the husband’s affidavit are as vague as 
any document can be. In the circum- 
stances, I hold the wife entitled to main- 
tenance of Rs. 50/- per month during the 
pendency of the petition. As no argu- 
ment has been put forward in respect of 
the amount allowed for litigation expen- 
ses I need not go into that question. 


6. The appeal is dismissed, but 
there fs no order as to costs. 


Appeal dismissed. 
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Dr, Chura Mani, Petitioner v, State 
of Himachal Pradesh and others. Res- 
pondents. 


Civil Writ Petn. No. 68 of 1973, D/- 
21-12-1973. 


(A) Land Acquisition Act (1894). S. 6 
— Land Acquisition (Amendment and Va- 
lidation) Ordinance (1967). S. 5(2) — Rele- 
vant date for Section 5 (2) is date of dec- 
laration —- Declaration “made” before 
expiry of two years from commencement 
of i Ordinance but published thereafter is 
valid. 


CR/DR/B271/74/SGK 
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The relevant date for Section 5 
(2) of the Ordinance of 1967 is 
the date when the declaration is małe 
and not the date when it is published in 
official gazette. A declaration made ke- 
fore the expiry of two years from the 
commencement of the Ordinance but 
published after the expiry of twa years 
is not therefore invalid, (Para 4) 


P. N. Nag, for Petitioner: B. Sita 
Ram, Advocate-General, for Responden:s. 


ORDER:— This writ petition undar 
Articles 226 and 227 of the Constitution 
of India is filled by Dr. Chura Mani, 
wherein he has asked for 'the quashing sf 
a Notification issued under Section 6 f 
the Land Acquisition Act (hereinafter to 
be referred as the Act). in respect of az- 
quisition of land comprising of village 
Mangwal, within which falls the land of 
petitioner, for the public purpose of the 
construction of Pong Dam on the river 
Bias. The petitioner’s case is, ‘that the 
Notification under S. 4 (1) of the Act was 
published on 1-4-1968 (Annexure P-A), 
for this acquisition of land, Thereafter, 
according to the petitioner, objections 
were not invited under Section 5-A ard 
after a lapse of sufficient time, on 17-1- 
1969, the impugned Notification under 
Sec. 6 was made which was published in 
the Rajipatra on 18-10-1969 (Annexure 
P-B). Neither a notice under Section 9 
was issued nor award was announced. 
Despite this, the authorities proposed to 
store water inundating the land belong- 
ing to the petitioner. The grievance of 
the petitioner was that without 'the award 
and payment of compensation the land 
could not be acquired and 'the petitioner 
could not be deprived of his ownership 
and possession. It is also contended that 
the Notification under Section 6 is also 
illegal inasmuch as, that it was mace 
more than three years after the publica~ 
tion of the Notification under Section 4 
of the Act. As such, according to the 
petitioner, the acquisition proceedings are 
null and void and the Notification under 
Section 6 need to be quashed, 


2. The respondents who are the 
State of Himachal Pradesh and the au- 
thorities of the Pong Dam, have contenc- 
ed. that since the filing of 'the petition, 
the award has been made and a sum of 
Rs. 88 thousand and odd is already ac- 
cepted by the petitioner as compensation. 
According to respondents, for this reason, 
the petition has become infructuous. In 
relation to the Notification under S. 6, itis 
contended that 'the same was made within 
two years from the commencement of 
the Land Acquisition (Amendment and 
Validation) Ordinance, 1967 (hereinafter 
to be referred as the Ordinance of 1967) 
and as such the notification was valid. 
Besides that, the respondents contend 
that in view of Section 5 (3) of the Ordi- 
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nance of 1967 the acquisition itself would 
not be rendered illegal and the petitioner 
would be entitled to claim interest which 
the respondents are willing to pay. 


3. The pre-eminent feature of the 
case is that the award is made and the 
amount of compensation is received by 
the petitioner. It may even be stated 
that ‘the fact of acquisition under the Act 
has been conceded by the petitioner. The 
learned Counsel, nonetheless, urged that 
the petitioner cannot be stated to be es- 
topped from agitating the acquisition to 
be illegal because the Notification under 
Section 6 should be held to be invalid, 
with reference to Section 5 of the Ordi- 
nance of 1967. The central question 
would, therefore, [relate to the validity 
or otherwise of the Notification under 
Section 6 and it is indeed contended that 
the said Notification is illegal because 
under sub-section (2) of Section 5 of the 
Ordinance of 1967 it could not be made 
after the expiry of two years from the 
commencement of the Ordinance of 1967. 
As manifest, the date of commencement 
of the Ordinance is 20-1-1967. The Noti- 
fication under Section 6 was made on 
17-1-1969 although it was published in 
the Gazette on 18-10-1969. It is, there- 
fore, canvassed as to whether the Notifi- 
cation can be stated to be made on 17-l- 
1969 and the learned Counsel submits 
that the Notification was required to be 
published in the Official Gazette and un- 
less that publication took place, it could 
not be stated to have been made within 
the meaning of Section 5 (2) of the Ordi- 
nance of 1967, 


4, The learned Advocate-General 
pressed on my attention Section 6 of the 
Act and its sub-sec, (1) points out when 
the declaration is “made” to that effect 
under the signatures of a Secretary to 
such Government or of some officer duly 
authorised to certify the same. Under 
sub-section (2) of Section 6 the declara- 
tion so made js to be published in the 
official Gazette and it is with effect from 
the date of publication, that the legal 
consequence follows, which is this, that 
the said declaration becomes conclusive 
evidence that the land was needed for a 
public purpose, Therefore, the Legisla- 
ture has used the expression “made” in 
sub-section (1) and the expression ‘“pub- 
lished” in sub-section (2) of Section 6 of 
the Act. If this state of language as 
existing in Section 6 is imported in Sec- 
tion 5 (2) of the Ordinance of 1967 where 
the expression “made” is used, the ap- 
propriate interpretation would be that 
the relevant date is when the declaration 
is made and not published within the 
meaning of sub-sections (1) and (2) of 
Section 6 of the Act, If the Legislature 
intended that the relevant date should 
have referred to the publication 
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official Gazette. they, would have provid- 
ed in the like manner. This has not been 
done. Therefore, in my opinion, the rele- 
vant date for sub-sec. (2) of Section 5 of 
the Ordinance of 1967, is the date when 
the declaration was made within the 
meaning of sub-section (1) of Section 6 
end that is decidedly the date which is 
17-1-1969 in the instant case. Therefore, 
the declaration was made on 17-1-1969 
while the Ordinance of 1967 came into 
force on 20-1-1967, As such it would not 
be difficult to infer that the declaration 
under Section 6 was made within two 
wears from the commencement of the 
said Ordinance. This would answer the 
objection raised by the learned counsel 
for the petitioner. 


Š, Apart from what has been stat» 
ed above, it has to be understood that 
the very acquisition has been admitted 
by the petitioner. The award is given 
and the compensation has been accepted. 
It is not required of me in this case te 
consider the plea as to whether the re- 
quirement as to the period when a dec~ 
laration can be made within the meaning 
of sub-section (2) of Section 5 of the 
Ordinance of 1967 is a mandatory re~- 
guirement of law. This is so. because of 
she interpretation accepted by me of the 
expression “made” used in sub-section (2) 
ef Section 5 and also because of the peti- 
tioner having agreed for the acquisition 
itself by accepting tne award and receiv- 
ing payment thereunder, Moreover under 
sub-section (3) of Section 5 of the Ordi- 
nance of 1967, the respondents are wil- 
ling to pay interest ‘to the petitioner. 
According to the learned Advocate-Gene- 
ral, this provision as to payment of inte- 
rest, is indicative of the fact that the 
provision as to the period within which 
the declaration can be made under sub- 
section (2) of Section 5. is not mandatory. 
At any rate, the respondents are willing 
to pay interest and the petitioner is pre- 
pared to apply for payment of such inte- 
rest. 


6. The relief under a writ peti- 
tion is always discretionary. and as at 
present advised, I consider that no relief 
should be granted to the petitioner inas- 
much as he has already accepted the 
award and has also received the payment 
under it. 


7. In this view of the matter, l 
do not find sufficient grounds to quash 
the impugned declaration under Sec. 6 
of the Act, The petitioner -cannot be 
granted any other relief. The petition is, 
therefore, dismissed. In the special cir- 
cumstances no order is made as to costs. 


Petition dismissed. 
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R. S. PATHAK, C. J. AND 
CHET RAM THAKUR, J. 


Ashwani Kumar, Appellant v. The 
State of H. P. and others, Respondents. 

S. C. A. No. 1 of 1974, D/- 5-7-1974, 

(A) Constitution of India, Arti- 
cle 133 — Certificate of fitness —~ 
Points not raised at any earlier stage 
or before High Court in appeal — They 
cannot form basis of certificate. 


Leave to appeal to Supreme Court 
cannot be granted on the basis of ques- 
tions which were not raised’ at any stage 
before the application for leave ‘to appeal. 
Case law discussed. (Para 4) 


A question can be said to arise in a 
judgment where it has been raised and 
decided, or raised but not decided or even 
though not raised it has been decided. A 
question neither raised before the Court 
nor considered by it will not be a ques- 
tion involved in the case. (Para 4) 


The Supreme Court as a Court of 
Appeal has jurisdiction to permit a pro- 
per question to be raised even though it 
had not been raised before the High 
Court or the subordinate Court and was 
being raised for the first time before the 
Supreme Court, But that is not open to 
the High Court on a petition for a certi- 
ficate under Article 133 (1) of the Consti- 


tution. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1972 Him Pra 37 = 1971 Sim LJ 


(HP) 229, Kumari Manju v. Himachal 
Pradesh Govt. 4 


AIR 1966 SC 249 = (1965) 3 SCR 499, 
Bharat Kala Bhandar Ltd. v. Municipal 
Committee, Dhamangaon 4 

AIR 1961 SC 1633 = (1962) 1 SCR 788, 
Commr, of Income-tax, Bombay v. 
Scindia Steam Navigation Co. Lid 4 

AIR 1955 SC 812 = (1955) 2 SCR 856, 
Jugal Kishore v, Mrs. Goolbaj 4 

AIR 1940 Mad 810 = (1940) 2 Mad LJ 
433. Haji Muhammad v. B. Venkata 
Komaraju 4 


Inder Singh. for Appellant: B. Sita 
Ram, Advocate-General and S. Malhotra, 
for Respondents. . 


THAKUR, Jc— This application 
under Article 133 of the Constitution of 
India for a certificate of fitness for ap- 
peal to the Supreme Court has been filed 
by Shri Ashwani Kumar against the 
judgment of this court, dated 30th No- 
vember, 1973, whereby his civil writ peti- 
tion No. 177 of 1972 under Article 226 of 
the Constitution for quashing the selec- 
tion and admission of respondents 4 and 5 
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sand the rejection of hig admission ‘to 
` the first year of the M. B, B. S. class to 
the Medical College by respondents 1 to 
3 had been dismissed, 


2. The petitioner had on 25th Au- 
gust, 1972, applied for the admission to 
the first year of the M. B. B, S. Course 
for the 1972-73 Session against a gene- 
ral seat, The time fixed for receipt of 
applications for admission to the Medical 
College was 30th August, 1972. It az- 
pears that the petitioner made anotha=r 
application on 12th September. 1972, for 
admission to the M. B. B. S. Course 
against one of the two seats reserved for 
wards of political sufferers and persons 
with outstanding social background haill- 
ing from Himachal Pradesh. The pez- 
tioner had not stated in his writ petition 
that he had made an application on 25th 
August, 1972, seeking admission afainst a 
general seat. However, he filed his peti- 
tion only on the ground that he had ap- 
plied for admission against the reserved 
seat for wards of political sufferers and 
that his application was rejected although 
he had secured higher percentage of 
marks than the respondents Nos. 3 and 4, 
who had also sought admission and were 
selected and admitted against the afore- 
Said category. The petitioner had plead- 
ed discrimination in the matter of selec- 
tion on the ground that he had secured 
higher percentage of marks, whereas the 
respondents Nos. 3 and 4 had secured 
lower percentage of marks. This Court re- 
jected the contention raised by the pet- 
tioner that he was discriminated against. 


3. Now the petitioner has: raised 
three points and he contends that they 
are substantial questions of law which 
Dee to be decided by the Supreme 

ourt, 


4, The first point is that the rules 
in the prospectus do not amount to law 
within the contemplation of Article 13 cf 
the Constitution, It is pointed out thet 
although this court held in Kumari 
Manju v. Himachal Pradesh Governmenz;, 
AIR 1972 Him Pra 37 that the provisions 
of the prospectus had the status of law, 
that view was taken on the basis of a 
concession by one of the parties, The 
second point is that the provision prohi- 
biting a candidate from changing th2 
category on ‘the basis of which he seeks 
consideration for admission is an unrea- 
sonable restriction and offends Articles 
14, 15 and 29 (2) of the Constitution. 
Those two points were not raised before 
this Court during the hearing of the writ 
petition and have not been considered in 
the judgment dismissing the writ peti- 
tion. In the circumstances it cannot be 
said that the judgment of this Court dis- 
missing the writ petition involves those 
questions. A question ‘can be said to 
arise in a judgment where it has been 
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raised and decided, or raised but not de- 
cided or even though not raised it has 
been decided, A question neither raised 
before the Court nor considered by it will 
not be a question involved in the case. 
See Commr. of Income-tax, Bombay v. 
Scindia Steam Navigation Co. Ltd.. AIR 
1961 SC 1633. Reference may also be 
made to Haji Muhammad v. B. Venkata 
Komaraju, AIR 1940 Mad 810 where the 
Madras High Court declined to grant 
leave to appeal to the Privy Council on 
the basis of a question which was not 
raised at any stage before the petition 
for leave to appeal. For the petitioner 
reliance was placed on Jugal Kishore, 
Rameshwardas v. Mrs. Goolbai Hormus- 
ji, AIR 1955 SC 812 and Bharat Kala 


Bhandar Ltd. (Private) v. Municipal 
Committee, Dhamangaon, AIR 1966 SC 
249. Those cases are distinguishable. 


The Supreme Court allowed a question 
to be raised for ‘the first time before if 
but that was in an appeal already pend- 
ing before Ìt. As a Court of appeal, it 
possessed the jurisdiction to permit a 
proper question to be raised even though 
it had not been raised before the High 
Court or the Subordinate Court and was 
being raised for the first time before the 
Supreme Court, That is-not-.open fo the 
High Court on a petition for a certificate 
under Article 133 (1) of the Constitution. 
The question before the High Court at 
this stage is whether the judgment deli- 
vered by it raises such a question as will 
justify ‘the grant of a certificate. In 
Rranting the certificate the High Court 
does not exercise an appellate pewer. It 
has already disposed of the appeal, and 
in the strict sense its appellate jurisdic- 
tion has come to an end. The jurisdic- 
tion to grant a certificate under Article 
133 (1) of the Constitution is a different 
jurisdiction altogether. Although it is 


exercised in respect of an appellate judg-': 


ment. it is nevertheless not an appellate 
jurisdiction. It ig a jurisdiction specially 
conferred upon it by Article 133 of the 
Constitution. We are of opinion, there- 
fore, that the two points now raised by 
the petitioner cannot be made the basis 
of granting a certificate under Art. 133 
(1) of the Constitution. 


5. The third point is that Arti- 
cles 14, 15 and 29 (2) of the Constitution 
have been violated because the respon- 
dents Nos. 3 and 4. who had obtained a 
lower percentage of marks than the peti- 
tioner, have been admitted to the Medi- 
cal College while the petitioner has not. 
The submission made before this court 
during the hearing of the writ petition 
in respect of discrimination was a dif- 
ferent one. It was urged then that while 
the second application of the petitioner 
was not considered on the ground of its 
being belated and on the ground that he 
had already exercised an option by vir- 
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tue of the first application in favour of a 
certain category, yet the rule was relax- 
ed in respect of respondents Nos, 4 and 5 
who were allowed even after the due date 
to file a number of documents 1n order 
to complete their applications for admis- 
sion. The contention was negatived by 
this court, The court pointed out that 
the applications of respondents Nos. 4 and 
5 had been received before the due date, 
while the petitioner was seeking to rely 
on an application made after the due 
date. The contention was not pressed be- 
fore the Court that the categorisation of 
the applicants into different groups was 
discriminatory and could result in a can- 
didate awarded a lesser percentage of 
marks being selected over a candidate 
awarded a higher percentage of marks, It 
was never argued before the court that 
classifying the candidates into categories 
violated the Fundamental Rights guar- 
teed by Articles: 14, 15 and 29 (2) of the 
Constitution. The point now sought to be 
raised cannot be made the foundation of 
a certificate under Article 133 (1) of the 


Constitution, 
6. The petition fails and is dis 
missed, 


Petition dismissed. 
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Surat Ram and others, Petitioner v. 
State of Himachal Pradesh. Respondent. 

Civil Writ Petn. Nos. 93 and 132 of 
1972, D/- 24-5-1974. 

(A) Constitution of India, Article 226 
~~ Writ petition — Revival of — Petition 
withdrawn in a moment of misunder- 
standing — Circumstances existing at the 
time contributing to that misunderstand- 
ing — Held. in the imterests of justice 
petition should be revived. (Para 4) 

{8) Himachal Pradesh Ponchevati 
Raj Act, 1968 (19 of 1970). S. 4 (1) — De- 
marcation of Sabha areas — Discretion of 
Government -~ Interference by High 
Court under Article 226. (Constitution of 
India, Article 226), 


The only limitations expressed in 
Sec. 4 (1) are (a) if more than one village 
is constituted in a single Sabha Area they 
must be contiguous villages and (b) the 
population of the village or group af 
villages should not be less than five 
hundred and not more than five thousand. 
Beyond those two principles the matter 
has been left entirely to the administca- 
tive discretion of the Government It is 
for the Government to judge whether the 
constitution of the Sabha Area is such as 
will benefit the inhabitants of the Sabha 
Area. It may be open to the inhabitants 
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of the area to represent against a parti- 
cular constitution of a Sabha Area, and 
that representation may lie before a cer- 
tain forum. The High Court has no 
jurisdiction to interfere under Article 226 
of the Constitution. (Para 5) 


H. S. Thakur, for Petitioners; Advo-~ 
cate General. for Respondent. 

ORDER :— The petitioners are mem- 
bers of the Gram Sabha, Mandhol, Tehsil 
Jubbal formerly in the district of Mahasu 
and mow in the district of Simla, The 
Gram Panchayat, Mandhol was establish- 
ed in 1954. The petitioners say that the 
inhabitants of the area constitute a com- 
pact community with common interests 


expressed in social gatherings. com- 
mon fairs and a common deity. It is 
also alleged that they have common 


grazing rights and lands within the local 
limits of the Gram Panchayat. 


2. In Civil Writ Petition No. 93 of 
1972 the petitioners plead that because 
they constituted a compact community 
there should be no division of the com- 
munity by the splitting up of the Gram 
Sabha into independent Gram Sabhas. It 
was apparently apprehended that ‘the 
State Government was pro.eeding to do 
so. The inhabitants of the Sabha area 
represented against that reove of the 
Government, but apparentiy to no avail. 
The Government replaced the existing 
Gram Sabha by three new Gram Sabras. 
those of Mandhol. Nakrari and Kot. Ag- 
grieved by this action of the Government 
the petitioners then filed this Writ peti- 
tion. challenging the validity of the acm 
tion of the Government. The respondents 
filed a return to the writ petition. to 
which they annexed a copy of a resolution 
purporting to be one passed by the inhabi- 
tants of the area in which it was sug- 
gested that the Gram Sabha shculd be 
partitioned along certain lines. When the 
writ petition came on for hearing learned 
counsel for the petitioners referred to the 
copy of the resolution of the Gram Sabha 
annexed to the return and stated that if 
the manner of partition indicated in that 
resolution was adopted by the Strate Gov- 
ernment the petitioners would have no 
grievance left. Having made that state- 
ment. learned counsel for the petitioners 
withdrew the writ pelition. It appears. 
however, that the State Government 
maintained the three new Gram Sabhas 
created by it and to the disappointment of 
the petitioners did not re-constit ite the 
Gram Sabhas along the lines suggested in 
the copy of the resolution annexed to 
the aforesaid return. In the belief that 
when learned coumsel for the petitioners 
had made thie statement mentioned above 
and the learned Advoezie General had 
mot made any contrary statement or 
submission at that stage the State Govern- 
ment should be taken to have accepted 
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the position indicated by learned counsel 
for the petitioners and to have given tae 
assurance that the Gram Sabha would be 
divided along the lines suggested in the 
copy of the resolution annexed to the re- 
turn, ‘the petitioners now filed a miscel- 
laneous petition (CMP No. 19 of 1973) 
alleging that the State Government had 
gone back upon the position taken by it 
when the writ petition was withdrawn and 
that, therefore, this Court should recall 
its order dismissing the writ petition and 
restore the case for decision on the meri‘s. 
The miscellaneous petition has been op- 
posed by the State Government, whith 
has taken the stand that the learned Añ- 
vocate General did not extend any as- 
surance either expresslv or by conduct 
that the Gram Sabha would be divided 
along the lines suggested in the copy of the 
resolution annexed to the return and, 
therefore, mo question arose of reviving 
the writ petition. 


3. Meanwhile, a number of per- 
sons, the aforesaid peti- 
tioners, Civil Writ Peti- 
tion No. 132 of /1972. That writ peti- 
tion proceeds on the assumption that the 
learned Advocate General gave an assur- 
ance on behalf ‘of the State Government 
to the petitioners that the Gram Sabha 
would be bifurcated in the manner suz- 
gested by the copy of the resolution an- 
nexed to the retum of the earlier writ 
petition and as that was not done the 
petitioners were entitled to mandamus re~ 
quiring the State Government to act upon 
that assurance and to hold the elections 
of Gram Panchayats in respect of ‘the 
Gram Sabhas as constituted on the basis 
- of that assurance. 


4, So far as Civil Miscellaneous 
Petition No. 19 of 1973 is concerned, it 
does appear that during the hearing 
of the writ petition learned counsel for 
the petitioners was carried away by the 
impression that by annexing the copy of 


the resolution to its return ‘the 
State Government was proposing 
to divide ‘the Gram Sabha În 


the manner suggested in that resolution. 
The fact that learned coumsel was under 
that impression is borne out by the order 
recorded by the Court on September 18, 
1972 disposing of that writ petition :— 


“Shri H. S. Thakur, learned counsel 
for the petitioner, states that in view of 
Annexure R-I to the return filed by the 
respondents indicating ‘that the electicn 
will be on the basis of the division shown 
therein, he does not press this writ peti- 
tion. In the circumstances, the writ peti- 
tion is rejected.” 

There can be no doubt that learned coun- 
sel for the petitioners was influenced ty 
that impression in deciding to withdraw 
the writ petition. There is also no doubt 
that when learned counsel made that 
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Statement there was no comment or sub- 
mission on behalf of the State Govern- 
ment that the impression was erroneous 
and that the State Government would 
continue to maintain the position assumed 
by it when it replaced the original Gram 
Sabha by three new Gram Sabhas, Ap- 
parently, taking the silence of the learned 
Advocate General to imply concurrence in 
the statement made bv learned counsel, 
the iatter stated that he did not press the 
writ petition. It is clear beyond dispute 
that the writ petition was withdrawn in 
a moment of misunderstanding. The 
circumstances existing at the time con- 
tributed to ‘that misunderstanding. It is 
in the interests of justice that the peti- 
tioners should not suffer because of that 
misunderstanding. I am of opinion that 
the writ petition should be revived 
In the circumstances, I recall the order 
dated September 18, 1972 dismissing the 
writ petition and restore it to its original 
number for decision on the merits. The 
miscellaneous petition is accordingly 
allowed. 


5. Now turning to the mevits of 
the writ petition the question is whether 
the petitioners are entitled to the relief 
claimed by them in this writ petition. The 
petitioners challenge the power of the 
State Government ‘to re-constitute the 
Gram Sabha by so partitioning it that 
three new Gram Sabhas, those iof Man~ 
dhol, Nakrari and Kot, now replace the 
original Gram Sabha of Mandhol. The 
petitioners have pleaded that the n-anner 
in which the three new Gram Sabhas have 
been drawn up would produce great social 
and economic injustice to the inhabitants 
of the Sabha area and a compact com- 
munity would be divided into three 
sinaller sections resulting in a setback to 
their common interests, While all this 
may be true, and it is not for the Court 
to express any opinion in this matter. the 
question essentially is whether this 
Court in the’ exercise of its jurisdiction 
under Article 226 of the Constitution can 
interfere. Section 4 (1) of the Himachal 
Pradesh Panchayati Raj. Act, 1968 em- 
powers the Government to declare “any 
village or group of contiguous villages 
with a population of not less than five 
hundred and more than five thousand 
to constitute one or more Sabha Areas”. 
There is a proviso which excludes a 
Cantonment. Municipalitv or Notified 
Area or Small Town “Committee from be- 
ing included in a Sabha area. Nothing 
more is provided to indicate the limits of 
the power of the Government 
in constituting a Sabha Area, 
The only limitations expressed in 
Section 4 (1) of the Act are (a) if more 
than one village is constituted ‘in a single 
Sabha Area they must be contiguous 
villages and (b) the population of the 
village or group of villages should not be 


+; 


1975 


less than five hundred and not more than 
five thousand, Beyond those two prin- 
cipies the matter has been left entirely 
to the administrative discretion of the 
Government. It is for the Government 
to judge whether 'the constitution of the 
Sabha Area is such as will benefit the in- 
hebitants of the Sabha Area. It may he 
open to 'the inhabitants of the area to re- 
present against a particular constitution 
of a Sabha Area, and that representation 
may lie before a certam forum. That 
forum iş not this Court exercising juris- 
diction under Article 226 of the Constitu- 
tion. Inasmuch as the questicn lies out- 
side the jurisdiction of this Court. this 
writ petition must fail. 


6. As regards Civil Writ Petition 
No. 132 of. 1972, from what has been said 
above it is clear that no assurance was 
extended on behalf of the State Govern- 
ment that the Gram Sabha would be con- 
stituted on the lines suggested in the copy 
of the resolution annexed to the return 
filed by the State Government in Civil 
Writ Petition No. 93 of 1972. That be- 
ing so, this writ petition must also fail. 


7. Both the writ petitions are dis- 
missed, There is no order as to costs. 
Petitions dismissed. 
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C. R. THAKUR JJ. 

Union of India.and another, Appel- 
lants. v. Rajkumar Rajinderg Singh and 
another, Respondents- 

CMP No. 432 of 1974:in RFA No. 7 of 
1970, D/- 11-9-1974. 


(A) Registration Act (1908) Section 17 
(2) (vi) — Surety Bond filed in court 
during pendency of appeal — Need not 
be registered. AIR 1958 All 820 and AJR 
1958 Ker 377 (FB), Dissented from. 


It is not the execution of the bond 
which affects the transfer of rights in the 
property described therein. so as to make 
it available for the satisfaction of the 
decree which might be passed by the ap- 
pellate court. but it ıs the order of the 
Court accepting the bond whiich creates 
those rights. The bond does not become 
operative so Jong as it is not accepted by 
the Court, and that would be so even lf 
the bond hag been duly registered im- 
mediately after its execution. (Para 4) 

Accordingly. as it is the order of the 
Court accepting the bond which makes it 
an operative document, the case would 
fall within the provisions of sub-section (2) 
(vi) of Section 17 of the Registration Act. 
The bond will thus be excluded from ‘the 
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necessity of registration required by Sec- 
tion 17 (1). Case law discussed. AIR 1958 
All 820 and AIR 1958 Ker 377 (FB) Dis- 
sented from. (Para 4) 


(B) Himachal Pradesh High Court 
Rules and Orders —- Roles of Himachal 
Pradesh High Court Vol. VI Part A-I 
Form No. 160 — Surety Bond to be sub- 
mitted to court — Contents of. 

The bond should specify clearly the 
particulars of the property of the surety 
which is being brought within the scope 
of the bond. It should also recite in clear 
terms that the property is being pledged 
by thie surety, (Para 7) 
Cases Referred: Chronological Paras 


sar di Deihi 136 = 1973 Rajdhani LR 
4 


AIR 1963 Mys 332 4 
AIR 1961 Madh, Pra 2 = 1960 Jab LJ 610 
4 


AIR 1958 All 820 = 1958 All LJ 353 4,5 
E a Ker 377 = 1958 Ker LJ 754 
5 


ATR 1947 Nag 26 = 1945 Nag LJ 19 4 
AIR 1934 Lal 138 = 36 Pun LR 386 
(FB) 4 
AIR 1928 Bom 42 = 30 Bom LR 19 4 
AIR 1919 PC 79 = 46 Ind App 240 4 
Ged) ILR 22 Mad 508 = 26 Ind App 101 
4 


(PC) 
ae ILR 20 All 171 = 25 Ind App 9 
4 


B. Sita Ram. Advocate General. for 
Appellants: H. S. Thakur. for Respondents. 

R. S. PATHAK, C. J. :— The respon- 
dent filed a suit against the State for a 
declaration that he was owner of the pro- 
perty specified in the plaint. The suit 
was decreed, and the State has filed an 
appeal, During the pendency of the ap- 
peal an. order was made on December 14, 
1970 directing sale of the mature forest 
trees situated in the property. and deposit 
of the sale proceeds in the State Bank of 
India, Simla. It appears that some trees 
were sold and the sale proceeds were paid 
over to the Registrar of this Court for de- 
positing inthe Bank. The respondent ‘then 
applied for permission to withdraw 
Rs, 60,000/- out of the said amount and 
on May 10, 1974 this Court granted the 
prayer subject to the respondent furnish- 
ing security to the satisfaction of the Re- 
gistrar for re-payment of that amount in 
case the appeal was allowed. The res- 
pondent filed a surety bond before the 
Registrar, and an objection has been taken 
by the learned Advocate General on be- 
half of the State that the surety bond re- 
quires to be registered under the Indian 
Registration Act and also that its terms 
are not properly framed so as to suffi- 
ciently bind the surety The objection is 
now before us. 

2. The surety bond: has been ex- 
ecuted by one Surat Ram Jhingta. and 
recites: 

E, 
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"I do hereby stand surety for | the 
respondent-Raj Kumar Rajinderg Singh 
and undertake that in case the said R. F. 
A.7/70 pending in the Hon'ble Court is 
decided against him, the said respondent 
wno holds movable and immovable pro- 
perty within the District Simla will če- 
posit the said amount in the Hon’tle 
Court or such amount as the Hon'ble 
Court may deem fit and proper as end 
when directed to do so. and in case of his 
making default therein I hereby under- 
take for myself and also for and on te- 
half of my heirs, successors. executors, 
assigns and representatives that I shall 
be liable to pay the said amount of 
Rs, 60,000/- (Sixty Thousand) or such 
lesser amount as the Hon'ble Court shall 
deem fit and proper and in case cf my 
failure to do so I agree ‘that the Court 
may recover the same from my pro- 
perties, (both immovavie and movabie) 
situate amywhere in India.” 

3. In our opinion the position ap- 
proximates to that obtaining under Order 
41 Rule 6 of the Code of Civil Procedure, 
under which on execution of the decrze 
being taken out during the pendency of 
an appeal against the decree the Coirt 
may require security to be taken from 
the plaintiff decree-holder for restitution 
oi any property which may be or has 
been taken in execution of the decree 

4. The first question is whether 
the surety bond needs to be registered 
under the Indian Registration Act. There 
is a sharp cleavage of opinion between 
the courts in India on this question. One 
view is expressed in Kasturi Lal v. 
Goverdhan Dass, ATR 1934 Lah 138 (FB). 
where a Full Bench of the Lahore High 
Court has laid down that no registration 
is required. The other has been enunciat- 
ed in Bishnath Sahu v. Prayag Din. AIR 
1958 All 820 where a Division Bench of 
the Allahebad High Court has held that 
registration is mandatory. In our judg- 
ment, the view taken by the Lahore ligh 
Court should be preferred. The learned 
Judges of the Lahore High Court appro 
ed of the view taken by the Bombey 
High Court in Javappa Lekappa v. Shi- 
vangouda Dyamangouda. ATR 1928 Bom 
42 where it was pointed out that docu- 
ments of this kind are not executed be- 
tween the decree holder and the surety, 
but between the surety and tke 
Court. and are steps in jude 
cial proceedings and ‘therefore. they 
fall within the purview of the broad 
general principle laid down by the Privy 


Council that proceedings of the Court do- 


not require registration. In this repard 
reference was made to the opinions of the 
Privy Council in Bindesri Naik v. Ganga 
Saran Sahu, (1898) ILR 20 All 171 (PO), 
Pran Lal Annee v. Jakhshmi Annee, 
(1899) ILR 22 Mad 508 (PC), and Hemanta 
Kumari Debi v. Midnapur - Zamindari 


Co., AIR 1919 PC 79. It is apparent, as 
the learned Judges observed. that it is 
not the execution of the bond which af- 
fects the transfer of rights in the pro- 
perty , described therein. so as to make 
it available for the satisfaction of the de- 
cree which might he pessed by the ep- 
pellate court, but it is the order of ‘the 
Court accepting the bond which creates 
those rights. The bond does not become 
operative so long as it is not accepted 
by the Court. and that would be so even 
if the bond has been duly. registered inr 
mediately after its execution. It was 
pointed out that if by reason of the in- 
sufficiency of the security or on some 
other ground the court chose not to ac- 
cept the bond. it would remain a wholly 
ineffectual and inoperative document des- 
pite the fact that it contained all ‘the 
terms of the transaction and had been 
duly executed and registered. According- 
ly. as it is the order of the Court ac- 
cepting the bond which makes it an op- 
erative document. the case would fall 
within the provisions of sub-section 2 (vi 
of Section 17 of the Indian. Registration 
Act. The bond will thus be excluded 
from the necessity of registration requir- 
ed by Section 17 (1) of the Act. This 
view has been followed by the Nagpur 
High Court iz: Dadoo Balaji v. Kanahaialal 
Dhanaram ATR 1047 Nag 26, by the 
Madhya Pradesh High Court in Hailii- 
wakhan v. Gulabchand Harakchand AIR 
1961 Madh Pra 2 by the Mysore High 
Court in B. Rama Bhatta v. B. Kodandia- 
rama Bhatta AIR 1963 Mvs 352 and by 
the Delhi High Court in M/s. Label Art 
Press v. M/s. Indo European Machinery 
Co. (P) Ltd.. AIR 1974 Delhi 136. 


5: The opposite view has been 
taken by the Allahabad High Court in 
Bishnath Sahu AIR 1958 All 820 (supre), 
where the learned Judges have observed 
that the order of the Court acceptine the 
bond amounts merely to this that the 
property tendered ms security is deemed 


to be sufficient. and that it approves the - 


substance and not the form of the secu- 
titv. The same view has been taken by 
the Kerala High Court in R. M. Palat v. 
P. A. Nedunzadi, AIR 1958 Ker 377 (ED). 
With great respect to the learned Judaes 
who decided those cases. we are unable 
to agree. The learned Judges omitted to 
consider that until the court passes an 
order accepting the ‘bond. the bond does 
not become operative. - 


6. In our judgment. the bond does 
not require registration under the Indian 
Registration Akt, 

T; Turning to the second question, 
that is to say. the terms in which the 
bond has been framed, we are of opinion 
that the bond should specify clearly the 
particulars of the property of the surety 
which is being brought within the scope 


¥ 
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of the bond, It should also recite in 

clear terms that the property is being 

pledged by the surety. Reference may 

be made to Form No. 160 prescribed in 

a A of Volume VI of the Rules of 
rt. 


8. The objection raised by the 
fearned Advocate General is disposed of 
accordingly, 

9. The respondent will furnish a 
fresh surety bond in accordance with the 
observations made above. 


10. The case will now be placed 
before the Registrar of this Court for 
taking further steps in the matter. 

Order accordingly. 
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Smt. Raj Dulari, Appellant v. Tarsem 
Singh and another, Respondents. 


Letters Patent Appeal No. 5 of 1971, 
D/- 27-11-1974, 

(A) H. P. (Courts) Order (1948) Para 
31 (a) —- Suits Valuation Act (1887), See- 
tion 3 (as in H. P.) — Punjab High Court 
Bules and Orders Me I, Ch. 3D — (As 
applied to H. P). R. (1) (b) read with 
Rule (2) — Appeal in pre-emption suit 
— Jurisdictional value for purposes of 
appeal — Case covered by Rule 1 (b) 
read with Rule 2 of Ch. 3-D, Punj H.C. 
Bules & Orders. 1008 Pun LR 436 (FB), 
Not Foll. 

The ee value in a suit for 
pre-emption shall be determined or shall 
be computed in accordance with the P. & 
H. High Court Rules. Vol. I, Ch. 3-D. 


The subject-matter of a suit for pre- 
emption is the property sought to be pre- 
empted and not the amount which has 'to 
be paid by the pre-emptor. The suit is for 
possession and not for payment of money 
by the plaintiff. 

When the Legislature fixes a juris- 
dictional value, then that value must re- 
gulate the forum of the suit and also the 
forum of the appeal or appeals. 1908 Pun 
LR 436 (FB) Not followed (also not foll. in 
ILR (1973) Him Pra 416); AIR 1954 SC 340; 
AIR 1918 PC 188; AIR 1932 All 413 Dist: 
AIR 1960 Punj 467 (ŒB); and S. A. No. 14 
of 1968 D/- 20-12-1971 (Him Pra) Ref. 


(Para 17) 
Cases Referred: Chronological Paras 


ILR (1973) Him 416 = (1973) 3 Sim LJ 
(HP) 148 6 
(i971) SA No. 14 of 1968 D/- 20-12-1971 
(Him Pra) 6 
AIR „4960 Punj 467 = 62 Pun LR 333 


(FB) 4, 8 
AIR 1954 SC 340 = 1955 SCR 117 9 
ATR 1932 All 413 = 1932 All LJ 416 ` 
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Raj Dulari v. Tarsem Singh (C. R. Thakur J.) [Prs. 1-2] 
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AIR 1918 PC 188 = 46 Ind App 24 10 
n e LR 436 = 1908 Pun Re 16 


S. Malhotra. for Appellant: Romesh 
Chand. for Respondents. 
CHET RAM THAKUR, J.:— This 


Letters Patent Appeal is directed against 
the judgement and decree of a learned 
single Judge of the Delhi High Court, 
Himachal Bench, Simla. affirming the 
judgment and decree of the learned Dist- 
rict Judge, decreeing the pre-emption suit 
filed by Tarsem Singh present respondent 
against Smt, Raj Dulari vendee. and his 
father Gulzar Singh. who had sold the 
land by a registered deed for a sum of 
Rs. 10,000/~ on 24-4-1967. The plaintiff 
brought a suit for possession on the 
ground that the sale had been made by 
his father simply to deprive him of his 
rights and that the sale consideration as 
shown in the registered deed at Rupees 
10,000/- was fictitious and that the only 
consideration that passed was Rs. 5,000/-. 
The plaintiff being the son of the vendor 
had a preferential right. and as such he 
sued for possession of land on payment 
of Rs. 5,000/-. Smt. Raj Dulari contested 
the guit and pleaded that the plaintiff was 
made a figure-head and that the suit had 
been filed for the benefit of Jai Ram Ram 
Krishan, Bhagwan Dass, sons of Wazira, 
and Ram Krishan son of Attroo, and that 
the expenseg of litigation are being met 
by ‘those persons, the plaintiff had no 
money to prosecute the litigation and that 
Smt. Khem Kaur. the next friend of the 
plaintiff, had waived the right to pre- 
empt the sale on behalf of the plaintift. 
It was denied that the consideration of 
Rs. 10,000/~. ag shown in the registered 
gale deed, he fictitious. It was pleaded 
that the vendor had purchased land in 
the name of the next friend of the plain- 
tiff in Dehra Dun district and the sale 
was for the benefit of the family and the 
plaintiff cannot pre-empt the sale. Fur- 
ther. it had been pleaded that the plain- 
tiff constituted a joint Hindu family 
with his father, Gulzar Singh who had 
sold the land as manager of the copar- 
cenary for the benefit of the joint Hindu 
family. This plea was controverted by 
the plaintiff. He said that he was not 
a member of the coparcenary with his 
father nor was the property coparcenary 
that they were Saini agriculturists an 
were govemed by agricultural custom 
See aaa amongst the Sainis of Paonta 
tehsi 


2. Several issueg were framed and 
the trial Court held that the consideration 
of Rs. 10,000/- was not fictitious. The con- 
tention of the defendant that the sale was 
effected for the benefit of the joint Hindu 
family prevailed with ‘the trial Judge and 
in view of this the plaintiff wag non-suit- 
ed. On appeal the learned District Judge 
held that the plaintiff and his father 
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Gulzar Singh were governed by customary 


law and that the plaintiff was entitled to` 


pre-~empt the sale. The defendant’s coun- 
‘sel contended before the learned District 
Judge that the defendant had spent 
Rs. 260/-- on registration and was also en- 
titled to recover that amount from the 
plaintiff, The learned District Judge 
allowed the appeal and reversed the judg- 
ment and decree of the trial Court and 
decreed the sutt for possession on pay- 
ment of Rs. 10,260/-. This amount was 
ordered to be deposited in the Court of 
the Senior Sub-Judge within two months 
from the date of the judgment and de- 
cree of the Court of the District Judge, 
failing which it was decreed. the suit 
would stand dismissed. Before the learn- 
ed single Judge the judgment of ‘the 
lower appellate Court was assailed on 
two grounds; firstly, that the District 
Judge was neither competent ‘to entertain 
the appeal nor to decide the same as the 
decree was in excess of his 
pecuniary jurisdiction and, secondly, ‘that 
the mere finding that the parties are gov- 
emed by customary law is in itself in- 
sufficient unless the Court gives a find- 
ing as to what that custom is. Both these 
contentions were repelled by the learn- 
ed single Judge. According to learned 
counsel for the appellant the learned 
single Judge has erred in deciding both 
these points against him. 

3. While dealing with the first 
point he has made reference to paras 31 
and 32 of the Himachal Pradesh (Courts) 
Order, 11948 as also to para 2 (vii) of the 
said order, He has also argued that the 
decree has to specify, as required under 
Order 20 Rule 14 C, P. C. that the pay; 
ment is to be made on a specified date 
failing which the suit would stand dis- 
missed, ‘That way. according to him, the 
payment is a part of the decree for pos 
session and the District Judge could not 
pass any decree exceeding his pecuniary 
limit of Rs. 5,000/-, It is said that the 
market value of the land which is the 
subject-matter of the suit also exceeds 
this amount and the learned District 
Judge was not competent to entertain an 
appeal exceeding his pecuniary jurisdic- 
tion. It is contended that in passmg a 
decree for possession on payment of 
Rs. 10,260/- he has acted im excess of his 
pecuniary jurisdiction. He also referred 
us to several cases in support of his view. 
According to him, it is the actual value 
of the property which determines ‘the 
jurisdiction of the Court, 


4, On the other hand learned 
counsel for the respondent contends that 
the jurisdictional value as fixed at the 


time of filing the suit in the case of a- 
land suit will determine the forum of- 


appeal and that the jurisdictional value 
will not vary. He relies on Gajjia Singh 


v. Gurdial Singh (AIR 1960 Puni 467) (FB) . 
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and on the provisions of Section 11 of the 
Suits Valuation Act. Further, he con- 
tends that in view of the consistent pra- 
ctice that has been obtaining. the juris- 
dictional value in a pre-emption suit is . 
govemed by the rules framed: under Sec- 
tion 3 of the Suits Valuation Act and 
that valuation will determine the forum 
of appeal also and that the value will not 
change. 


5. Para 31 (a) of the Himachal 
Pradesh (Courts) Order, 1948, reads. ag: . 
“Save as otherwise provided by any law 
for the time being in force, appeals from 
decrees of courts exercising original juris- 
diction shall lie as follows:— : 


(a) trom a decree of a Subordinate 
Judge in a suit of value not exceeding 
five thousand rupees, to the Court of the 
District Judge; and 

(b) XX XX XX 
Thus it would be apparent that an ap- 
peal to the District Judge would lie in 
cases where the value of the suit does not 
exceed five thousand rupees. In so far 
as para 32 is concerned the same relates 
to second appeals from appellate decrees 
to the High Court. This para is niot re- 
levant in the present case. 


6. Learned counsel for the appel- 
lant relied on two authorities of ‘this 
Court. The first case is SA No. 14 of 1968, 
decided on 20-12-1971 (Him Pra). titled 
Smt. Achhru v. Yoginder, ete. In this 
case the scope of paragraph 32 (1) (b) fell 
to be considered, It relates to second ap- 
peals in land suits and it says that an ap- 
peal shall lie to the High Court if the 
value of the suit is one ‘thousand rupees or 
upwards, or the decree involves directly 
some claim to, or question respecting, 
property of like value. In this case a . 
reference was made by S. N. Andley. J. 
to a larger Bench end this question was 
considered by M. H. Beg, C. J. and D. B. 
Lal, J. and it was held that the scone 
of the expression ‘value’ as in para 2 (vii) 
in relation to a suit means the amount or 
value of the subject-matter of the suit. 
This value is, of course. not a sentimental 
or subjective value, Presumably. it is 
the market value, in terms of money. of 
whatever is the subject-matter of ‘the 
suit, It is significant that there is no re- 
ference here to the provisions of the Suits 
Valuation Act or to the Court-fees Act. 
Further. it was held that the Privy Coun- 
cil permitted proof of the real value of the 
subject-matter of the suit for the purposes 
of leave 'to appeal to the Privy Council 
notwithstanding the fact that, for the pur- 
poses of court fee, the value of the suit 
was less than the appealable amount. In 
other words, the regulating principles for 
the purposes of such appeals were not ‘to 
be. found in the Court-fees Act or the 
Suits Valuation Act. Thereafter this point 
again came up for consideration before 
another Bench of this Court in Kishort 
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Lal v, Ishwar Dass ILR (1973) Him 416. 
The Court was called upon to decide 
whether the value of the suit would be 
the value put in the plaint before ‘the 
trial Court or whether that value wouid 
be enhanced by giving evidence by affi- 
davi'b, etc. so as to bring it within the 
prescribed limit to maintain a second ap- 
peal before the High Court under para 32 
(1) (b) (ii) of the Himachal Pradesh 
(Courts) Order, 1948 andthe Bench held 
that the value of the suit could be deter- 
mined afresh for the purpose of second 
appeal, These judgments which relate to 
the scope and interpretation of para 32 of 
the Himachal Pradesh (Courts) Order are 
not relevant for determination of ‘the 
question In the instant case. 


7. Under S. 3 of the Suits Valua- 
tion Act as amended in its application to 
Himachal Pradesh, the State Government 
is required to make rules for determining 
the value of land for purposes of jurisdic~ 
tion in the suits mentioned: fn the Court- 
fees Act. Section 7. paragraphs V and VI, 
and para X, clause (d) Under sub-sec~ 
tion (2) the rules may determine the 
value of any class of land, or of any in- 
terest in land, in the whole or any part 
‘ of a local area. and may prescribe diffe- 
rent values for different places within the 
same local area, The Punjab Government 
has made rules under this section as are 
mentioned in Chapter 3-D, Volume I of 
the Punjab High Court Rules and Orders. 
These very rules have been made appli- 
cable as would be apparent from the 
judgment of the learned single Judge to 
Himachal Pradesh. Two successive moti- 
fications, one after the other have been 
issued by the Himachal Pradesh Govern- 
ment applying the rules of the Punjab 
High Court for the determination of value 
. of land for purposes of jurisdiction in 
certain classes of suits. These rules are:-——- 

1. In suits for the possession of land 
the value of the land, for purposes of 
jurisdiction, shall be held to be as follows: 


(a) Where the land forms an entire 
estate. or a definite share of an estate 
paying annual revenue to Government or 
forms part of such an estate, and the an- 
nual revenue payable for such part 18 
recorded in the Collector’s register and 
such revenue is permanently settled sixty 
times the revenue assessed on the land. 


(b) Where the land forms an entire 
estate. or a definite share of an estate 
paying annual revenue to Government, or 
forms part of such estate and is recorded 
as aforesaid, and revenue is settled. but 
not permanently—thirty times the such 
revenue so payable, 

(c) — 

(d) — 

e = - 

2. In suits to enforce a right of pre- 
emption in land, the value of the land, 
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for the purpose of jurisdiction shall be 
calculated by the preceding rules. 
Therefore. from these rules which are 
made applicable to Himachal Pradesh it 
would follow that the jurisdictional value 
in a suit for pre-emption shall be deter- 
mined or shall be computed in accordance 
with the aforesaid rules. This case is, 
therefore covered by Rule (1) tb) read 
with rule (2) of Chapter 3-D, Volume 
I of the Punjab High Court Rules and 
Orders. The subject-matter of a suit for 
pre-emption is the property sought to be 
pre-empted, and not the amount which 
has to be paid by the per-emptor. Ne 
doubt the decree imposes a condition on 
the decree-holder to make payment of the 
money before he is entitled ‘to possessiun 
and that amount he has got to deposit 
in accordance with ‘the directions of the 
Court within a particular time. The suit 
is for possession and not for payment of 
money by the plaintiff, The plaintiff has 
sued for possession and, therefore. the 
subject-matter of the suit is the property 
sought to be pre-empted and mot the 
amount which is to be paid by the pre- 
emptor, no matter that there is a direc- 
tion by the Court that he can get pos- 
session subject to the condition that he 
deposits the money within a particular 
time in the Court failing which his suit 
would stand dismissed, 


8. Now I may notice other autho- 
rities relied upon by learned counsel for 
the appellant. In Muhammad Afzal Khan 
v. Nand Lal. (1908) Pum LR 436 (FB) it 
was held that a Court cannot grant a pre- 
emption decree for possession on pay“ 
ment of a sum of money which exceeds 
the pecuniary jurisdiction of its limit and 
that in such a case the Court should re- 
turn the plaint. for presentation to com- 
petent Court. But this authority was not 
followed by the Full Bench of the Punjab 
High Court in Gajja Singh (supra). In 
that case (supra) the Court held that the 
value of a pre-emption suit relating to 
land is fixed according to the provisions 
of the Suits Valuation Act. and the rules 
made thereunder fix its value once for all. 
This valuation computed on the basis of 
thirty ‘times of land revenue is not sub- 
fect to alteration subsequently. It is not 
tentative. There can be no doubt that 
the direction in the pre-emption suit. that 
the pre-emptor shall deposit the specified 
amount in Court within a specified time, 
is a part of the pre-emption decree but 
that amount does not affect the jurisdic- 
‘tional value of the suit nor does it affect 
the Courts power ito incorporate this 
amount in the pre-emption decree, as the 
jurisdictional value of the suit is to be 
fixed in accordance with the amount or 
value of the subject-matter of the suit. 
The forum of appeal is determined by 
this value. It is open to the Legislature 
to fix this value at its market value or 
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at any notional or artificial figure. When 
the Legislature fixes a jurisdictional 
value, then that value must regulate the 
forum af the suit and also the forum of 
the appeal or appeals and the Court of 
the lowest grade with jurisdiction of this 
value has jurisdiction to entertain and de~ 
cide the same. 

9. The further authority is Kiran 
Singh v. Chaman, Paswan (AIR 1954 SC 
340). This authority has got ‘no rele- 
vaney, It only says that a decree passed 
by a Court without jurisdiction is a nulli- 
ty and its invalidity cam be set up when- 
ever and wherever it is sought to be en- 
forced or relied upon even at the stage of 
execution and even in collateral proceed- 
ings. Once it is held here that it is with- 
in the competence of the learned District 
Judge to entertain the appeal there is no 
question of the decree being a nullity. 

10. Another case cited is Racha~ 
Dopa v. Shidappa (AIR 1918 PC 188). This 
authority also has got no relevancy. The 
further authority is Inayat Husain v. 
Bashir Ahmad (AIR 1932 All 413), In 
this case it had been held that the Suits 
Valuation Act and Court-fees Act are 
purely fiscal enactments and they have 
no bearing on the question as to which is 
the proper Court for the institution of the 
suit having regard fo the value of pro- 
perty. The case is distinguishable he- 
cause it was a suit for rendition of ac- 
counts. 


11. I am of the view that the 
learned single Judge is right in holding 
that the anpeal fell within the competence 
of the learned District Judge. 

12. The Second point is with re- 
gard to custom. It hag been held by both 
the courts that ‘the parties are governed 
by agricultural custom obtaining amongst 
the Sainis to which community the par- 
ties belong, Learned counsel has con- 
tended that the respondent had failed to 
prove what that custom was and, there- 
fore. it will be presumed that the parties 
ere governed by the personal law. The 
learned counsel for the respondent has 
however not seriously pressed this corn- 
tention. ; 

13. Hence the appeal fails and is 
hereby dismissed with costs. 


Appeal dismissed. . 
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Bal Krishan Vaid, Petitioner v, The 
State of Himachal Pradesh and others, 
Respondents. 

Civil Writ Petn. No. 185 of 1974, Dj- 
18-9-1974. 
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“Bal Krishan v. State (Pathak C. J.) 


A.LR. 


(A) Constitution of India, Article 226 
— Contractual rights — Right founded 
solely in contract and not in statute — 
Writ cannot issue in respect of its breach. 

Authority for the termination of a 
quarrying contract on ‘the ground that it 
wag not in public interest was incorporat~ 
ed in contract but was not mentioned in 
the Mines and Minerals (Regulation and 
Development) Act, 1957 or in the Hima- 
chal Pradesh Minor Minerals (Concession) 
Revised Rules, 1971. Hence it was a right 
founded in contract and not a power 
issuing from the statute. Hence remedy 
by way of a writ could not be claimed in 
respect of its breach. (Paras 8, 9} 

(B) Mines and Minerals (Regulation 
and Development) Act (1957), Section 30 
— Revision — Order terminating contract 
--« Order not made in axercise of ay 
statutory powers — Not revisable. 


(Para 11) 

(C) Constitution of India, Article 14 
—<« Discrimination practiced by the Gov- 
ernment in its capacity as a contracting 
party —- Is not covered by Article 14. 

If the Government, having entered 
into contract with different persons, ar- 
bitrarily terminates the contract of one 
person only fs action must necessarily 
be referred to its contractual capacity 
from which the contract and the impugn- 
@d action flows, Had th 
been applied in the course of granting a 
contract, the discriminatory action of the 
Government would be referable to its 
statutory authority, because the. statute 
empowers the Government to enter into 
such contracts, But once the contract has 
been concluded between the Govern- 
ment and an individuali any action 
taken by the Government in the ap- 
plication of a term or condition of the 
contract must be attributed to the capa- 
city of the Government as a contracting 
party. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1450 = 1972 Lab IC 829 7, 


9 
ATR 1966 SC 334 = (1966) SCR 120 5 
(1985) 2 SCR 713 = (1971) 4 Lab LJ 


7 
AIR 1959 SC 499 = (1959) Supp (1) SCR 
787 16 


ATR 1954 SC 592 = (1955) t SCR 305 16 

S. Malhotra and D. K. Khanna. for 
Petitioner: B, Sita Ram, Advocate General 
and K. D. Sud, for Respondents. 

R. S. PATHAK, C., J.:-—~ By this writ 
patition, the petitioner prays for the 
quashing of an order dated June 20/27, 
1974 made by the Himachal Pradesh Gov- 
arnment terminating a quarrying contract 
in his favour. . 

2. The Central Government has 
undertaken the construction of a hydel 
project known as the Baira Siul Hydel 
Project. The material required in the 
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p 


1975 


construction work includes sand, stone and 
bajri, and for that purpose the material 
is drawn from the adjoining bed of the 
river Siul. It appears that for the year 
1973-74 the Project entered into an agree 
ment directly with the Himachal Pradesh 
Government entitling it to extract and 
remove the material required for the con“ 
struction work, In January 1974 the In- 
dustries Department of the Himachal 
Pradesh Government decided to auction 
the reaches of the river bed to private 
contractors. A public auction was held 
on February 19, 1974. The reach between 
Kella and Hathni was auctioned to ‘the 
petitioner for Rs. 27,300/—- and the reach 
between Hathni and Kandla was auction- 
ed to Umesh Kumar for Rs. 10,200/-. 
Both leases are for ome year, It may be 
mentioned that the reach between Kandla 
and Sundla had already been auctioned 
on February 22, 1972 to Vinod Kumar Sud 
for three years for about Rs. 1400/-. The 
three reaches are situated contiguously. 
On March 15, 1974, the petitioner execut- 
ed a deed of agreement in Form ‘RK’. and 
entered into possession of his reach of the 
river bed. 


3. The Project was supplied with 
sand, stone and bajri by all three contrac- 
tors. the petitioner, Umesh Kumar and 
Vinod Kumar Sud from their respective 
reaches. The Project purchased the meate- 
rial at Rs. 15/- per 100 cft. from Vinod 
Kumar Sud and Umesh Kumar, On March 
18. 1974, the petitioner informed the Pro- 
ject that he would also charge Rs. 15/- 
mer 100 cft. It appears that in April, 
1974 the sixth respondent, Shri Des Raj 
Mahajan. Minister for Revenue ín the 
Himachal Pradesh Government visited the 
region and in a meeting with him the 
Project authorities drew his attention ‘to 
the difficulties experienced by them rè- 
sulting from the auction of the river 
reaches. including the one auctioned to 


the petitioner. and he was requested to 


get the contracts cancelled by the Hima- 
chal Pradesh Government. The sixth 
respondent desired the Project authori- 
ties to bring their difficulties to the notice 
of the Government by an official com- 
munication, with a copy thereof to him. 
On April 16, 1974 the Project authorities 
wrote to the Government that either the 
petitioner’s lease should be cancelled or 
he should be limited to the rates charged 
y the Government from the Project in 
the preceding year. On April 30. 1974, 
the Chief Engineer of the Project wrote 
te the Mining Officer of the Industries 
Department that it was prepared 'to de- 
posit Rs. 27,000/~. the auction money ac- 
cepted from ‘the petitioner, and the auction 
should be cancelled. He intimated that 
the auction money in respect of the 
Kandla reach and the Sundla 
reath could also be deposited for 
the purpose of setting aside those con- 
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tracts. Meanwhile, the petitioner con- 
tinued to press for payment at Rs. 15/- 
per 100 cft. for the supplies already made 
by him. On May 30, 1974 the Additional 
Secretary in tne Ministry of Irrigation 
and Power of the Government of India 
wrote to the Chief Secretary of the Hima- 
chal Pradesh Government requesting that 
the contract in favour of the petitioner 
as well as other similar contracts should 
be set aside because of the apprehended 
increase in the cost of construction mate- 
rial to the Project. On June 30, 1974 
the Chief Engineer of the Project inform- 
ed the petitioner thet me would be paid 
at the rate of Rs. 10 per 100 cft. pending. 
a decision in the matter by the Hima- 
chal Pradesh Government, Then, on 
July 5, 1974 the petitioner received a 
notice dated June 20/27. 1974, purporting 
to be under Clause 30 of the agreement 
between the petitioner and the Hime~ 
chal Pradesh Government, intimating the 
intention of the Government to terminate 
the contract upon the expiry of thirty 
days from the date of issue of the notice. 
The validity of this notice has been assail- 
ed by the petitioner in this writ petition. 


4, The respondents have raised a 
number of preliminary objections, The 
preliminary objections are: 

(1) The oontroversy between the 
parties relates to a breach of contract and, 
therefore, no writ will issue. 

(2) The Union of Indig ig a. neces- 
sary party and no relief can be granted 
in its absence. 

(3) The petitioner has an alternative 
remedy by way of revision to the Cent- 
ral Government under Section 30 of the 
Mines and Minerals (Regulation and 
Development) Act, 1957, and there is no 
reason why he should avail of the ex- 
traordinary jurisdiction of this Court 
under Article 226 of the Constitution. 


(4) The case involves disputed ques- 
tions of fact. for which the appropriate 
remedy is a suitand nota writ petition. On 
the merits, the petitioner contends that: 

(a) The termination of the contract 
cannot be justified by Clause 30 of the 
Agreement because it has not been mede 
in the public interest, 

(b) The notice terminating the cont- 
ract ig invalid because clause 30 contem~ 
plates a notice of thirty days from the 
date of communication of the notice and 
mot from the date of its issue. 


(c) Section 4A (2) of the Act, as 
amended in 1972, cannot be invoked by 
the Himachal Pradesh Government as 
an alternative in support of the termina- 
tion of the contract, because fi) Section 
14 of the Act excludes its operation, (ii) 
it applies to a mining lease and not to a 
contract; and (iii) the condition precedent 
set out therein has not been satisfied. 
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(d) The termination of the contract 
has been brought about by the enmity 
of the sixth respondent, and is therefore, 
invalid, 

(e) The Himachal Pradesh Govern- 
ment is suilty of discriminating against 
the petitioner inasmuch as similar con- 
tracts held by other contractors in res- 
pect of icontiguous reacheg of the same 
river bed have not been terminated, and 
the Government has thereby violated. 
Article 14 of the Consti'tution. 


5. The first preliminary objection 
may be considered, The question is whe- 
ther a writ petition can lie on the peti- 
tioner’s complaint that his contract has 
been invalidly terminated. It is settled 
law that a writ in the nature of manda- 
mus will issue only where there is a 
breach, of a statutory duty. In Lekhraj 
Sathramdas Lalvani v. N. M. Shah AIR 
ed SC 334 the Supreme Court laid 

own: 


"A writ of mandamus may be granted 
only in a casa where there is a statutory 
duty imposed upon the officer concerned 
and there is a failure on the part of that 
officer to discharge that statutory obliga- 
tion. The chief function of the writ is to 
compel the performance of public duties 
prescribed by statute and to keep the 
subordinate tribunals and officers exercis- 
ing public functions within the limits of 
their jurisdictions........ccccseenees 
It was held that the appointment of the 
appellant in that case as a Manager by 
the Custodian of Evacuee Property under 
Section 10 (2) (b) of the Administration 
of Evacuee Property Act, 1950 was con- 
tractual in its nature and there was no 
statutory obligation between him and the 
appellant. It was observed that any duty 
or obligation falling upon a public servant 
out of a contract entered into by him as 
such public servant cannot be enforced by 
the machinery of a writ under Article 226 
of the Constitution. 


6. What is the position here? The 
Mines and Minerals (Regulation and 
Development) Act, 1957 provides for the 
grant of prospecting licenses and mining 
leases. The Himachal Pradesh Minor 
Minerals (Concession) Revised Rules 1971 
which have been framed pursuant to Sec- 
tion 15 (1) of the Act. purport to give 
effect to its provisions so far as they re- 
late to minor minerals. Rules 28 to 33 
provide for the grant of contracts to 
carry, win, work and carry away any 
minor minerals specified in the contract 
through open auction or by inviting ten- 
ders. Rule 33 provides: 

“when a bid is confirmed or a tender 
is accepted, the bidder or tenderer shall 
execute a deed in Form ‘K’, The execu- 
tion of the deed shall be made within 
three months from the date of communi- 
cation of acceptance of the bid or tender 
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to the bidder or tenderer, and if no such 
contract is executed within the aforesaid 


‘period the order accepting the bid or ten- 


der shall be deemed to have been revok- 
ed and the amounts paid under rules 30 


(2) (iv) or 31 (3) as the case may be, shall . 


be forfeited to the Government: 


The petitioner executed an agreement in 
Form ‘K’, within the specified time, a 
clause 30 of the agreement stipulates: 


*¢30) A contract may be terminated 
by the Government if considered by it to 
be in public interest by giving one month’s 
notice; provided that in a state of national 
emergency or war the contract may be 
terminated without giving such notice.” 
Neither in the Act nor in the rules do we 
find any specific provision empowering 
the Government to terminate a contract 
in the public interest. The provision is 
to be found only in the agreement in form 
‘K’ prescribed by rule 33. 


7. Now the law appears to be this. 
To claim the issue of a writ a petitioner 
must establish an infringement of a statu- 
tory right possessed by him or a refu 
by the authority to perform a statutory 
obligation. He must show that the 
right or obligation in question 
is founded in statute, If the term 
or condition which creates the right 
or obligation is contained in the 
statute and has legal force as a provision 
of the statute then the violation of the 


term or condition is a violation of 
the statute, and that is so even if 
the term or Condition is incorporated im 
a contract between the parties, whether 
that is required by the statute in such 
contract or is left to the will of the par- 
ties. But if the term or condition has 
legal force-only when it is incorporated 
in a contract between the parties. then 
violation of that term or condition 
amounts to a mere breach of contract and 
that is so even if that term or condition 
is required by the statute to be incor- 
porated in a contract. The question 
always is: 


Does the term or condition, upon 
which the grievance is founded, have legal 
force because it is a provision of the 
statute or only because it is a clause of 
the conitract? 


In Prabhakar Ram Krishana Jodh v. A. 
L. Pande, (1965) 2 SCR 713 the appellant 
was a teacher in a college affiliated to the 
University of Saugar and managed by a 
Governing Body established under ‘the 
provisions of an Ordinance made under 
the University of Saugar Act. ‘The ap- 
pellant was under contract with the Gov- 
erring Body. The Principal of the college 
framed charges against the appellant and 
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substance of the notification under Sec- 
tion 4 (1) by the Collector would be 
necessary whereas in the present case the 
applicability of the provisions of Section 
5A have been dispensed with under Sec- 
tion 17 (4) of the Act at the same time 
the notification under Section 4 (1) was 
issued. It is wholly unnecessary that the 
interested parties should have the requi- 
site information of the acquisition pro- 
ceedings as they are not entitled to file 
objections under Section 5A, We are un- 
able to accept such a contention. In our 
judgment the provisions of Section 4 (1) 
cannot be held to be mandatory in one 
situation and directory in another. Sec- 
tion 4 (1) does not contemplate any dis- 
tinction between those proceedings in 
which in exercise of the power under 
Section 17 (4) the appropriate govern- 
ment directs that the provisions of Sec- 
tion. 5-A shall not apply and where such 
a direction has not been made dispensing 
with the applicability of Section 5-A. It 
lays down in unequivocal and clear terms 
that both things have to be simultaneous- 
ly done under Section 4 (1) ie. a notifi- 
cation has to be published in the official 
Gazette that the land is likely to be need- 
ed for any public purpose and the Col- 
lector has to cause notice to be given of 
the substance of such notification at con- 
venient places in the locality in which 
the land is situated.” 


25. In view of this dictum of the 
Supreme Court it is not possible to up- 
hold the contention of Mr. Anil Dev 
Singh. It is, therefore. held that the ab- 
sence of a notice in accordance with the 
provisions contained in the said Section 
has vitiated the entire acquisition pro- 
ceedings, 


26. In view of the fact that the 
notification under Section 4 (1) itself is 
invalid it is not necessary to consider 
the validity of the notification under Sec- 
tion 17 authorising the Collector to take 
possession and dispensing with the appli- 
cation under Section 5-A of the Act. Con- 
sequent upon the setting aside of the 
notification under Section 4 therefore the 
whole superstructure must collapse. 


27. For the aforesaid reasons, 
therefore, the petition succeeds and is ac- 
cordingly allowed. In the circumstances 
of the case the respondent shall pay costs 
to the petitioner. The amount of costs 
is assessed at Rs, 200/-, 


Petition allowed. 
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S. MURTAZA FAZL ALI, C. J., 
JASWANT SINGH AND MUFTI, JJ. 


Rahim and others, Petitioners v. Amma 
Bar and others, Respondents. 


Second Appeals Nos. 64, 67 and 9 of 
1970, 31, 20 of 1971, 16, 31, 34 of 1972, 33, 
53 of 1973 and First Appeals Nos. 5 and 16 
of 1971, 1 and 41 of 1972, D/- 7-3-1975. 


(A) J. and K. Agrarian Reforms Act 
(26 of 1972), Pre. and S. 47 — Act and rules 
are applicable to pending actions — Resultant 
effect —. Right of party to raise ciaim or ob- 
jections based on Act. 

From the scheme of the Act it is clear 
that it takes away or abridges vested rights 
acquired in respect. of land under the existing 
laws, creates new rights and obligations, pro- 
vides new remedies and prescribed new pro- 
cedures and, confers new jurisdiction. In that 
sense it is in fact retrospective and must as 
well reasonably be construed as retrospective 
in the other sense that it applies to the pend- 
ing actions, the reason is that when the new 
Act interferes with the existing rights, whe- 
ther substantive or those relating to action, 
respect for pending actions cannot be assumed. 

(Para 5) 

There is nothing in Section 47 to limit 
its operation to causes of action arising after 
the new Act came into force. On its terms 
and on principles of the new Act, it must 
be held to be applicable to causes of action, 
whether arising before or after its commence- 
ment. The new Act and the rules made there- 
under therefore apply to the actions pending 
when the Act came into force. (Para 

In the new Act and the rules thereunder 
applying to the pending actions, the resultant 
effect is that a pending action will continus 
or collapse according as it survives or not, 
the new Act and the rules made thereunder. 
That will generally depend on the facts and 
circumstances of each case, the relief claimed 
therein; and, the particular provision of the 
new Act and the rules thereunder having 
bearing on it. Broadly speaking, a pending 
action will survive if, by or under the new 
Act, the right be not acquired; and, even if 
not so acquired, it be not lost or destroyed 
either; and, the remedy too be not barred 
or changed. (Paras 7, 13) 

The party can seek permission to raise 
additional grounds of claim or objections 
based on the Act either by way of amend- 
ment of its pleadings or by way of filing a 
supplementary memorandum of grounds of 
appeal or revision or in any other appropriate 
manner depending on the nature of the case 
and the stage at which it is. Of course, the 
court may or may not grant the prayer de- 
pending on whether it is genuine or not. 

(Para 26) 

(B) J. and K. Agrarian Reforms Act 

(26 of 1972), Ss. 51 and 52 — Pending action 


CS/CS/B56/75/CWM 


345. & K. [Prs. 1-3]. 


arising out of specified Acts — Constructions 
of Ss. 51 and 52. 

On logical construction of Section 51, the 
new Act does not drive out all the pending 
actions arising out of the specified Acts but 
only such of those pending actions as are 
inconsistent with it. (Para 10) 

Section 52, musi, in spite of the dificul- 
ties created by the Draftsman in its logical 
construction, be held to apply, of course. sub- 
ject to exceptions in the proviso, only to those 
pending actions arising out of the specified 
Acts as are incompatible with the new Act. 
On the terms of Section 52 such actions will 
include applications, suits and allied proceed- 
ings including appeals, reviews: and revisions 
arising out of the specified Acts. 

(Paras. 11, 12) 

C) J. and K. Agrarian Reforms Act 
(26 of 1972), S. 36 — Question regarding vest- 
ing of land in State or other person raised 
in pending case —- Duty of Court. 

If a question is raised before any civil 
court or officer or authority whether or not 
a particular land has vested in the State or: 
in any other person under the Act, such 
court or officer or authority shall not have 
power and jurisdiction to decide this ques- 


tion or even determine the collateral facts: 


on which the decision of that question rests. 
Where, therefore, any such question is raised 
in a pending action or an action instituted 
after the Act became operative, the court or 
the officer or authority before whom such 
question is raised should appropriately stay 
its hands in the matter pending determina- 
tion of that question by the competent autho- 
rity under the Act. (Para 17) 

GD) J. and K. Agrarian Reforms Act (26 
of 1972), S. 36 — Scope.— Does not bar writ 
jurisdiction — (Constitution of India, Art. 226 
(2) — Constitution of Jammu -and Kashmir, 
S. 103). 

Section 36 does not, either on its terms 
or On principle stand as a bar to the exercise 
of the jurisdiction by a High Court under 
Article 226 of the Constitution of India or 
under Section 103 of the Constitution of 
Jammu and Kashmir as the Constitution is 
supreme and any Act of the Legislature can- 
not operate to divest the High Court of the 
jurisdiction conferred on it by the Constitu- 
tion. Accordingly in appropriate cases the 
High Court can interfere with an order made 
by a Circle Officer or any other authority 
under the new Act. (Para 19) 

E) J. and K. Agrarian Reforms Act (26 
of 1972), S. 36 —- Question regarding vesting 
of land in State cr in any other person — 
Decision regarding ~~ Jurisdiction of Civil 
Court to interfere — (Civil P. C. (1908), S. 9). 

Where a Circle Officer makes or refuses 
to make an order declaring that a particular 
land has vested in the State or in any other 
person, the order can be challenged before a 
Civil Court on merits if it was passed in 
violation of the fundamental provisions of 
the new Act or of the fundamental principles 
of judicial procedure. Broadly speaking such 
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a plea may be available where the Circle 
Officer: has exercised jurisdiction assuming 
facts necessary for the exercise thereof or 
determined the same without following the 
procedure prescribed in the rules. 


{Para 22) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1069 = (1974) 1 SCC 567 29 
1973 J & K. LR 851 23 
1973 Kash LJ 393 = 1974 J & KLR 91 23 
AIR 1964 SC 322 = (1964) 1 SCR 752. 21 
AIR 1940 PC 105 = 67 Ind App 222 20 

R. N. Kaul, J. N. Bhan, A. K. Malik, 
P. N. Rawal, M. L. Qureshi, J. L. Choudhary, 
K. N. Raina and M. K. Tickoo, for Appel- 
lants; A. N. Raina, S. N. Kak, G. M. Rajpuri, 
O. N. Tickoo Advocate-General, for Res- 
pondents. 

> J. :— These cases raise a point 
of law of general importance, namely : 

Whether the Jammu and Kashmir 
Agrarian Reforms Act, 1972 acts retrospec~ 
tively on the pending cases? If so, what is 
the effect? 

2. The Jammu and Kashmir Agrarian 
Reforms Act, 1972 {shortly called, ‘the new 
Act’) was. enacted by the State Legislature in 
the year 1972. It received the assent of the 
Governor on 27-11-1972 and was published 
in the Government Gazette on 9-12-1972. 
Under Section 1 (3) it was to “come into force 
with effect from such date as the Government 
may appoint by a notification in the Govern- 
ment Gazette.” The new Act, as originally 
enacted, admittedly came into force on Ist of 
May, 1973. Soon after it was amended re- 
trospectively by Ordinances Nos. 1 and 5 of 
1973. The operative: provisions of the new 
Act were to take effect from a date to be 
specified by the Government expressively 
described as ‘appointed date’, in the Act. By 
notification SRO 183 dated 23-4-1973, the 
Government specified 1-5-1973 as the date 
frem which these provisions would become 
effective. 

3. On the terms of its preamble, the 
new Act was designed to “provide for com- 
prehensive legislation regarding land reforms 
in the State of Jammu and Kashmir.” The 
objects of the land reforms contemplated 
by the new Act mainly appear to be; (a) to 
abolish the system of absentee Jandlordism 
including the allied forms of intermediaries; 
(b) to make the tiller the owner; (c) to set a 
ceiling on land-holdings. To put life into 
these objectives a legislative scheme was for- 
mulated and fashioned into the new Act. By 
virtue of this scheme, new concepts of ‘per- 
sonal cultivation’, ‘ceiling area’ and ‘family’ 
were introduced and definite meaning was 
given to these expressions in the new Act. 
The Legislature provided that all rights and 
title in land not held in personal cultivation 
on ist day of September, 1971 (hereinafter 
called, ‘the material date’) shall extinguish 
and vest in the State. The only exception 
provided was that in favour of a mortgagee 
without possession whose rights in the mort- 
gaged land were kept intact. Even as re- 
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gards lands held in personal cultivation, whe- 
ther in ownership right, tenancy right or 
otherwise, it was provided that if the lands so 
held along with orchards owned by an indi- 
vidual and, where such individual was a mem- 
ber of a family, by all the members of the 
family, jointly or severally, exceeded the 
ceiling area on the material date, the excess 
land shall vest in the State. For this purpose 
the expressions ‘land’ and ‘orchard’ were defin- 
ed in the Act. The land owners who exceed- 
ed_the ceiling area were allowed to select in 
the prescribed manner the land they desired 
to retain for themselves within the ceiling 
limit. Subject to the rights of mortgagee 
without possession, lands within ceiling area 
were vested in ownership right in the indivi- 
duals or families, as the case might be, hold- 
ing the same in personal cultivation on the 
material date. Lands which became surplus, 
were to be disposed of by the Government 
in the prescribed manner. Provision was, 
however, made for resumption of land by 
Jand-owners not in personal cultivation on the 
material date, though only under certain con- 
ditions and upto a limited extent. It was 
enacted that such a land-owner could resume 
a unit of land not exceeding three standard 
acres for personal cultivation on condition 
that his monthly income including that of 
other members of the family, if any, to which 
he belonged, did not exceed Rs. 500/- per 
month and that he was an inhabitant of the 
area to which the new Act applied. The new 
Act made it necessary for the owner, in whose 
favour the resumption was allowed, to bring 
the resumed land into his personal cultiva- 
tion within a period of eight months from 
the date he entered into possession failing 
which, it provided, his rights in such land 
shall extinguish. The intendment of the new 
Act was to ensure even distribution of land 
ownerships on the basis of immediate posses- 
sion, properly so-called or in the extended 
sense contemplated by the expression “per- 
sonal cultivation’, and to snap the relationship 
of landlord and tenant and allied .............6. 
relationships reflecting mediate possession. 
While, therefore, providing that, the ceiling 
area shall not be exceeded at any time after 
the commencement of the new Act, the Legis- 
lature also directed that, after such com- 
mencement, no tenancy shall be created nor 
even any acquisition made, voluntarily or 
otherwise, except for personal cultivation or 
for industrial, commercial or horticultural pur- 
poses. The Legislature even provided that 
any acquisition, transfer or dispossession of 
land made, after the commencement of the 
new Act, which contravenes the provisions of 
the Act, shall be inoperative and the land 
so acquired, transferred, or disposed of shall 
vest in the State. So much for the plan 
regarding even distribution of land owner- 
Ships. Feeling perhaps that this plan may 
remain lopsided, unless care was also taken 
to ensure even distribution of agricultural in- 
come, that is, income accruing from the land 
and orchards, the Legislature, in its wisdom, 
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incidentally, directed that annual tax shall be 
imposed in the case of orchards in excess of 
124 standard acres. Another limb of the 
Agrarian Reforms was to stabilise the posi- 
tion of tenants, landless persons and persons 
belonging to scheduled caste over lands own- 
ed by others underneath and appurtenant to 
their dwelling houses. The Legislature for- 
bade the eviction of occupiers from such 
houses and conferred on them a right to 
acquire the land underneath and appurtenant 
to these houses on payment of price to be 
determined under the new Act. In order to 
carry out the purposes of the new Act, a 
machinery was provided under the Act and 
the Rules made thereunder with jurisdiction 
and power to determine questions and matters 
peculiar to the new Act, in respect of which, 
alongside, the jurisdiction of the civil courts 
was ousted. That was broadly the scheme 
of Agrarian re-organisation contemplated by 
the new Act. 


4. Having noticed the object and 
scheme of the Act let me now consider the 
question whether the new Act applies to 
It is a settled rule of con- 
struction that when the law is altered during 
the pendency of an action, the rights of the 
parties are determined according to the law, 
as it existed when the action was commenced 
unless the new law manifests an intention to 
the contrary, either expressly or by necessary 
implication. The only exception to this rule 
are enactments dealing merely with matters 
of procedure and, unless the language forbids 
that construction, such enactments apply re- 
frospectively to the pending actions. Thus 
the question whether or not an Act of the 
legislature applies to pending actions is a 
matter of legislative intention. Such inten- 
tion may be gathered from the object and 
scheme of the Act or from the express pro- 
visions thereof. 


5. The object of the new Act, as we 
have noticed above, was to bring about a 
radical transformation in the existing 
pattern of land ownership. By its preamble 
it professes “to provide comprehensive legisla- 
tion”, and inferentially, because of its com- 
prehensiveness, it purports completely and 
thoroughly to treat the subject and operate as 
a primary, if not the sole, rule of action. 


_ From its scheme, it is clear that it takes away 


or abridges vested rights acquired in respect 
of land under the existing laws; creates new 
rights and obligations; provides new remedies 
and prescribes new procedures: and, confers 
mew jurisdiction. In that sense it is in fact 
retrospective and must as well reasonably be 
construed as retrospective in the other sense 
that it applies to the pending actions, the 
reason is that when the new Act interferes 
with the existing rights, whether substantive 
or those relating to action, respect for pending 
actions cannot be assumed. any case all 
possibility of confusion and doubt appears to 


be prevented by Section 47, That section 
reads ; 
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“The provisions of this Act and the rules 
made thereunder shall have effect notwith- 
standing anything contained in any other law 
or any custom or usage or in any contract, 
express or implied, or in any instrument in- 
consistent with the provisions of this Act.” 


6 .To my mind, this section holds a 
key to the construction of the new Act and 
the rules made thereunder. It clearly pro- 
vides that the provisions of the new Act and 
the rules made thereunder shall be prim 
tule of action. There is nothing in it to limit 
its operation to causes of action arising after 
the new Act came into force. On its terms 
and, in any case, bearing in mind the prin- 
ciples of the new Act, it must be held to be 
applicable to causes of action, whether arising 
before or after the commencement of the 
new Act. Hf that is so, as it really is, I must 
hold that the new Act and the rules made 
thereunder apply to the actions pending when 
the Act came into force, I need hardly add 
that the sanctity accorded to the rules by 
Section 47 will be available in respect of such 
rules only ‘as are consistent with the new Act, 
for the principle is well settled that the rules 
made in pursuance of a delegated authority 
to that effect must be consistent with the 
statute under which they are framed. 


7. In the new Act and the rules 
thereunder applying to the pending actions, 
the resultant effect is that a pending action 
will continue or collapse according as it sur- 
vives or not the new Act and the rules made 
thereunder. That will generally depend on 
the facts and circumstances of each case, the 
relief claimed therein; and, the particular 
provision of the new Act and the rules there- 
under having bearing on it. Broadly speak- 
ing, a pending action will survive if, by or 
under the new Act, the right be not acquired; 
and, even if not so acquired, it be not lost 
or destroyed either; and, the remedy too be 
not barred or changed. It will not survive if, 
in consequence of che new Act, the right be 
acquired, lost or destroyed, and even if not 
so acquired, lost or destroyed, the remedy 
be barred or changed. 


8. In the view expressed above it was 
not perhaps necessary for the Legislature to 
make a specific provision for pending actions 
unless it wanted to be more specific and 
desired to provide savings, The legislature. has, 
in its wisdom, chosen to make such provision 
by Section 52, in respect of pending actions 
arising under the Jammu and Kashmir Big 
Landed Estates Abolition Act, 2007: Jammu 
and Kashmir Tenancy Act, 1980; Jammu and 
Kashmir Tenancy (Stay of Ejectment Proceed- 
ings) Act, 1966, Jammu and Kashmir Land 
Revenue Act 1996, and, Jammu and Kashmir 
Consolidation of Holdings Act, 1962 (here- 
inafter called ‘the specified Acts’). Section 52 
reads : 

“All applications, suits and proceedings 
pending before any Revenue Officer, Civil or 
Revenue Court, any authority acting unden 
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the J. and K. Consolidation of Holdings Act, 
1962, or the Government on the appointed 
date under any of the Acts mentioned in sub- 
section (1) of S. 51 shall abate: 


Provided that nothing in this section shall 
apply to— 
(a) applications or proceedings for recovery 
of rent (accrued due prior to the date 
appointed under Section 3) under Sec- 
tion 19-B of the Jammu and Kashmir 
Tenancy Act, 1980; 
(b) suits for sums payable on account of 
village cesses or village expenses; | 
(c) suits by co-sharer in village, holding 
or tenancy for a share of the profits 
thereof or for a settlement of ac- 
counts; 

suits for recovery of over-payments of 

rent or of land revenue or of any other 

demand for which aesuit lies in revenue 
court; 

(e) suits relating to emoluments of village 
officers; 

( suits for sums payable on account of 
land revenue or of any other demand 
recoverable as an arrear of land re- 
venue under any enactment for the 
time being in force; 

(œ) applications andfproceedings under Sec- 
tion 56 of the J. and K. Tenancy Act, 
samvat 1980; 


appeals or revision applications against 
orders passed under Section 5 or 6 of 
the J. and K. Big Landed Estates Aboli- 
tion Act, Samvat 2007: 

{i) proceedings under Section 12° of the 
Big Landed Estates Abolition Act, 
samvat 2007; 

(j) proceedings under the J. and K. Land 
Revenue Act, Samvat 1996 to the ex- 
tent to which these are consistent with 
this Act; 

(k) proceedings saved under the proviso 
to sub-section (1) of S. 51 of this Act; 
and every such application, suit of 
proceeding may be instituted or con- 
tinued in accordance with the Jaw under 
which such application, suit or proceed- 
ing, is or was instituted.” 

9, Before dealing with this section let 
me read Section 51. That section, leaving 
out the portions not relevant provides: 

“With effect from the appointed date the 
provisions of— 

(a) The Jammu and Kashmir Big Landed 
Estates Abolition Act, 2007; 

b) eae Jammu and Kashmir Tenancy Act, 

(¢) The Jammu and Kashmir Tenancy 

atay of Ejectment Proceedings) Act, 
The Jammu and Kashmir Land Re- 
venue Act, 1996 and rules, standing 
orders or orders passed thereunder; and 
(e) The Jammu and Kashmir Consolida- 
tion of Holdings Act, 1962 and the 
rules passed thereunder; 


(d) 


(h) 


(a) 
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shall so far as they are inconsistent 
with the provisions of this Act, cease 
to apply in the areas to which this Act 
applies,” 

10. Though the word ‘in’ has been 
inappropriately used in this section, but 
analysing it properly what it says is that, 
barring exceptions provided in the new Act, 
the specified Acts shall cease to apply to lands 
to which the new Act applies; and, that they 
shall so cease to apply to the extent of their 
inconsistency with the new Act. It follows 
that the specified Acts will continue to apply 
to the lands not covered by the new Act and 
that, even as respects lands, to which the new 
Act applies, they will cease to apply only to 
the extent of their inconsistency with the new 
Act. The implication clearly is that a pend- 
ing action arising out of the «specified Acts 
will lose its efficiency and fail, if it is repugn- 
ant to the provisions of the new Act, while 
it will retain its efficiency and continue, if it 
is consistent with the new Act. On logical 
construction of Section 51, therefore, the new 
Act does not drive out all the pending actions 
arising out of the specified Acts but only 
such of those pending actions as are incon- 
sistent with it. 

11. Let me now revert to Section 52. 
On a literal construction of this section all the 
pending actions arising out of the specified 
Acts, except those mentioned in the proviso, 
shall abate. So viewed the section makes a 
, Clean sweep of all the pending actions arising 
out of the specified Acts irrespective of the 
fact whether -such actions are or are: not con- 
sistent with the new Act. One could under- 
stand the logic if the axe fell on the pending 
actions arising out of the specified Acts which 
are repugnant to the new Act but one simply 
wonders to find that the axe would equally 
fall on such pending actions even if they are 
consistent with the new Acts. Clearly, there- 
fore, the ordinary sense of the words used in 
this section Jeads to obvious absurdities and 
anomalies. Even so I take it that we are 
bound to adhere to the ordinary meaning of 
the words used in this section unless we can 
find anything in any other part of the new 
Act that will alter, modify or qualify the 
language used in this section. It is not dif- 
ficult to see that thing in Section 51. Sec- 
tion 52 is nothing but a phase of the subject- 
matter dealt. with in Section 51. The- latter 
section abrogates the specified Acts to a limit- 
ed extent and the consequences too are limit- 
ed. The effect of such abrogation on the 
pending actions arising out of the specified 
Acts, as we have already noticed, is that they 
will not sink in lump. Some of them will sink 
and some others not depending on which of 
them has lost the efficiency and on which not. 
On the other hand Section 52, judged by its 
terms, provides that the pending actions -aris- 
ing out of the specified Acts must sink, one 
and all. Manifestly the two sections. are con- 
flicting. It is one of the primary rules of 
construction that the provisions of a statute 
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must, as far as possible, be read so as fo 
produce harmony and not discord. In my 
opinion, therefore, Sec. 52, must, in spite of 
the difficulties created by the Draftsman in 
its logical construction, be held to apply, of 
course subject to exceptions in the proviso, 
only to those pending actions arising out of 
the specified Acts as are incompatible with 
the new Act. The principle governing the 
determination of the question of compatibility 
will be the same as laid down by me in res- 
pect of the pending actions generally while 
dealing with the effect that the new Act has 
on the pending actions. On the terms of 
Section 52 such actions will include applica- 
tions, suits and allied proceedings including 
appeals, reviews and revisions arising cut of 
the specified Acts. 


12. Before us it was urged that Sec- 
tion 52 was not applicable to pending appeals 
and revisions arising under the specified Acts. 
The argument was based on the doctrine of 
ejusdem generis and we were asked to read 
the word ‘proceedings’ as if the Legislature 
had used the words ‘similar proceedings’. But 
this principle applies if there is nothing to 
indicate that a wider sense was intended. Now 
a slight consideration of clause (h) of the 
proviso to Section 52 providing saving ia rmes- 
pect of appeals and revisions arising under 
Sections 5 and 6 of Big Landed Estates Aboli- 
tion Act seems to be sufficient to show that 
the word ‘proceedings’ must be interpreted 
in its wider sense as including, among other 
matters, appeals and revisions; and, moreover, 
it is unimaginable that the legislature should 
have: allowed the law to operate differently 
within the same class of cases as it would 
amount to if the applications and the suits 
are declared to have abateé where they are 
at the- trial stage and declared to have re- 
mained alive if they are at the appellate or 
revisional stage. 


13. So far my approach to the pro- 
blem, whether a pending action will continue 
or collapse after the new Act became opera- 
tive, was purely juristic. I have hinted at 
the broad principles which will be the deter- 
mining factor. J have said, if I may repeat, 
that a pending action will continue if, by oz 
under the new Act, the right be not acquired 
and even if not so acquired, it be not Jost or 
destroyed either, and, the remedy too be not 
barred or changed. It will collapse if, in 
consequence of the new Act, the right be 
acquired, lost or destroyed; and, even if not 
be acquired, lost or destroyed; the remedy 
be barred or changed, let me try to explain 
what it means in actual practice. Befcre 
doing so it will be necessary to draw a statu- 
tory sketch of Sections 3, 4, 5, 7 and 40, as 
I may have to refer to these sections in the 
course of such elucidation. 


These sections provide: 

Section 3. “Notwithstanding anything 
contained in any law for the time being in 
force, the right of ownership of any person 


383: & K.  [Cr. 13] 


and the tight of any intermediary in land not 
held by him in his personal cultivation on the 
first day of September, 1971, shall extinguish 
and shall vest in the State with effect from 
the appointed date. 

Provided that nothing in this section shall 
affect vhe right of a mortgagee without pos- 
session, if amy, on the land. 

Section 4. “Notwithstanding anything 
contained in any law for the time being 
in force.— 

(a) Where any land, including that re- 
fainable under Section 53, held by an indi- 
vidual in his personal cultivation whether -a 
owner or as tenant or otherwise along with 


orchards owned by him, in excess of the 


ceiling area on the ist day of September, 
1971, the excess land shall vest in the State 
with effect from the appointed cate subject to 
the right of a mortgagee without possession, 
if any, on the land; 

(b) where aggregate land, including that 
retainable under Section 53, held by the 
members of a family, whether jointly or 
severally or Doth, in their personal cultiva- 
tion as owners or as tenants or otherwise, 
alons with orchards owned by them, is in 
excess of the ceiling area on the Ist day of 
September, 1971, the excess land shall vest 
in the State with effect from the appointed 
date, subject to the rights of mortgagee with- 
out possession, if any, on the land; 


Provided that each such individual or 
each such member of the family, as the case 
may be, shall have- the option of selecting in 
the prescribed manner, the land he desires 
to retain with himself within the limits pro- 
vided for in sub-section (1) of S. 12: 

Provided further that no land in a demar- 
cated forest shall be so selected. 


Provided also that portions of land 
shown in a survey number as not cultivated 
for reasons of such portions being under well, 
boundary, path, private Kuhl or for similar 
other reasons shall be held by such individual 
or family in addition to ceiling area.” 

Section 5. “The land vested in the State 
under Section 3 shall, subject to the provi- 
sions of Section 4 and to the rights of the 
mortgagee without possession thereon, if any, 
and on payment of such levy in fuli as may 
be- prescribed, vest in ownership rights in the 
person holding such land in personal cultiva- 
tion on the first day of September, 1971 or 
in the person claiming through him, any- 
thing contained in any law for the time boing 
in force notwithstanding.” 

Section 7. “Notwithstanding anything con- 
tained in Section 3, any person whose monthly 
income including that of other members of 
the. family, if any, to which he belongs, does 
not exceed Rs. 500.00 p. and who was, on 
the first day of September, 1971, an inhabi- 
tant of the area to which this Act applies and 
was an owner of land not held by him in 
his personal cultivation may resume. a unit of 
land not exceeding three standard acres for 
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personal cultivation -and for that purpose ap- 
ply to the prescribed authority, in the pre- 
scribed manner within a period of one hun- 
dred and eighty days from the appointed date. 
The prescribed authority shall hold an en- 
quiry into the application in the prescribed 
manner and pass appropriate orders thereon; 

Provided that the selection of the unit 
of Jand proposed to be resumed under this 
section shall be made in the prescribed 
manner : 

Provided further that no resumption for 
personal cultivation under this section shall 
be allowed from any land situate in a demar- 
cated forest; 

Provided also that any person serving in 
the Defences forces on any date between the 
ist day of April, 1965 and the Ist day of 
September, 1971, or. on his death in military 
operations during that period, his widow 
and/or dependents, shall have a right to re- 
sume. land upto the ceiling area if the land 
is in the ownership of such person on ist 
day of September, 1971, or is inherited by 
him after the first day of September, 1971 
during his continuance in service in Defence 
Forces, or is inherited by such widow and/or 
such dependent from such person: 


_ Provided also that if any person having 
tight to resume the land under the preced- 
ing proviso fails to apply for resumption 
Within the period mentioned above, the pre- 
scribed ‘authority shall itself determine the 
land resumable by such person in the pre- 
scribed manner as if the application of such 
person was duly made before it; 


Provided also that the aggregate land 
held by an individual, or by all members of 
a family including that resumed under this 
section by such individual or a member of 
such family, as the case may be, does not, 
along with orchards owned by the individual 
or.all the members of the family, exceed the 
ceiling area, where such individual or a 
member of such family falls within the pur- 
view of the third proviso and three standard 
acres in other cases; 

Provided also that no individual tenant, 
or the family if any, of which such tenant 
is a member, is left as a result of such re- 
sumption with an aggregate area, including 
orchards, of less than two standard acres, pro- 
vided, however, that the person applying for 
resumption shall be paid compensation at 
prevailing market rates, in such manner and 
in such instalments. as may be prescribed, for 
such land or portion thereof which, but for 
this. proviso, he was eligible to resume; 

_ Explanation—- For purposes of this pro- 
viso, the expression “two standard acres” shall 
include ‘surplus land, if any, allotted under 
Section 10 to such tenant or family of which 
such tenant is a member.” 

Section 40. “Notwithstanding anything to 
the contrary contained in this Act or in any 
law for the time being in force or in any 
contract, instrument, custom or usage, or in 
any judgment, decree or order of a Court, 
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where on any land a person, who has been 
a tenant, or is a member of a scheduled 
caste, or is landless, is in occupation of a 
dwelling house built at the expense of such 
person or his predecessor-in-interest on a site 
belonging to an owner or any other person, 
such person shali not be evicted from such 
dwelling house. 


(2) The prescribed authority may suo 
motu and, upon an application of such per- 
son, shall, after giving notice to such owner 
or such other person, as the case may be, 
and after holding an inquiry and determining 
the price of the site of the dwelling house 
and the land immediately appurtenant thereto, 


_ by an order in writing require such person 


to deposit the amount of such price either in 
lump within one year or in four equal annual 
instalments with simple interest at four per 
cent. per annum on or before such dates as 
may be fixed by the prescribed authority. 
On the deposit of such price in lump or of 
the last instalment of such price, as the case 
may be, the site shall be deemed to have been 
transferred to such person free from any 
encumbrance and the amount deposited shall 
be paid to such owner or other person, as 
the case may be. 


(3) The prescribed authority shall, on pay- 
ment of the prescribed fee, grant a certificate 
in the prescribed form to such person dec- 
laring him to be the purchaser of the site 
and such certificate shall be conclusive evi- 
dence of the sale for purposes of registra- 
tion.” 

14, Now take a pending action for 
pre-emption by a tenant-cultivator under Sec- 
tion 14 (a) firstly, of the Right of Prior Pur- 
chase Act. Here the right claimed by the 
suitor is propriety possession by pre-emption. 
By virtue of Sections 3, 4 and 5 the land in 
suit vested, from the appointed date, either 
in the suitor as tenant-cultivator or in the 
State or in none of them depending on whe- 


ther the land in question is land, to which the - 


new Act applied, and if it so applied, whe- 
ther the tenant cultivator exceeded or not the 
ceiling limit. Suppose it is found that the 
land in question vested in the suitor, he has 
acquired the right under the new Act and 
the suit must then collapse. Next suppose 
that it is found to have vested in the State 
and not in the tenant cultivator. In that case 
the right gets destroyed and the suit must 
collapse. Then suppose it is found to have 
vested in the State and not in the tenant 
Cultivator. In that case the right gets des- 
troyed and the suit must collapse. Then sup- 
pose it is found that it has neither vested in 
the suitor nor in the State, but the vendee 
continues to be the owner. In that case the 
Tight subsists and the suit must continue. In 
the same case assume that the suit is by a 
co-sharer in the holding under Section 14 (b) 
secondly, of the Right of Prior Purchase Act. 
Here the suitor claims ownership and posses- 
sion by pre-emption. By virtue of Sections 3, 
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4 and 5 the land in suit vested, from the 
appointed date, either in the vendee or in 
the tenant, if any, under him or in the State 
or in none of them depending again on the 
related questions stated above, Suppose it is 
found that the land vested in the vendee or 
his tenant. The suit will collapse because 
the suitor has lost the right. Next suppose 
it is found that it vested in the State, the suit 
will collapse because the right has got des- 
troyed. Then suppose it vested neither in 
the vendee nor in his tenant and nor also in 
the State. In that case, the suit will continue 
as the right subsists.. Next take a pending 
suit for declaration of title and injunction, 
the plaintiff being in possession of the land 
in suit. On the reasoning given above the 
land in suit continued, from the appointed 
date, either to vest in the plaintiff or it vested 
in the State. In the first case the suit will 
continue because the right subsists. In the 
second case ihe suit will collapse because the 
right has got destroyed. Then take a pend- 
ing case for joint possession by the plaintiff 
co-owner out of possession against the de- 
fendant co-owner in possession. On the 
reasoning given above the land vested, from 
the appointed date, either in the defendant 
co-owner or in the tenants, if any, or in the 
State or continued to be owned by the par- 
ties, as before, depending on whether or not 
the new Act applied to the land in suit: and, 
if it so applied, whether it vested in the ten- 
ant, the defendant co-owner, or the State. 
In case the land in question was not affected 
by the new Act the rights of the parties over 
it continue to be as before and the suit will 
continue as the right subsists. In case if 
vested in the defendant co-owner as actual 
possessor thereof, the right must be held to 
have been fost and the suit must collapse. 
Same will be the case if the Jand in question 
vested in the tenant. If the land in question 
vested in the State, the right has got destroy- 
ed and the suit must collapse. Here I have 
assumed that the plaintiff co-cwner does not 
fulfil the conditions set out in Section 7. If 
he fulfils those conditions, his right subsists 
to the limited extent provided in that section 
but the remedy gets changed because the 
authority before whom he has to seek the 
relief is the prescribed authority. Then con- 
sider a pending action for eviction of a per- 
son from land underneath and appurtenant 
to his dwelling house. Suppose it is found 
that the person sued against was a tenant 
or is a member of the scheduled caste or is 
a landless person. In either case the action 
must collapse by virtue of Section 49 because 
the right though kept alive under it, the re- 
medy has been barred. Suppose it is found 
that the person in occupation was neither a 
tenant nor a person belonging to schedule 
caste nor also a landless person. In that 
case the right and the remedy both subsist 


and the action will continue. In the same 
case assume that the plaintiff has claimed an 
additional relief for damages or arrears of 
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rent. The right to recovery such damages or 
rent is not affected by the new Act nor also 
the remedy in respect thereof has been barred 
or changed under the Act and as such the 
suit will partly survive in case the occupier 
was a tenant or is a person belonging to the 
scheduled caste or in a landless person. If 
the case be otherwise, the suit will survive 
and continue in its entirety. Then consider 
a case where the landlord had sued his ten- 
ant for ejectment and arrears of rent. On the 
reasoning given earlier the land in question 
either vested in the tenant or in the State or 
in none of them. In the first case the action 
for ejectment will collapse because the right 
in respect thereof is lost while that for arrears 
of rent will continue because. it pertains to 
a period when the tenancy was valid, and the 
tight subsists. In the second case, the right 
to seek ejectment gets destroyed and the 
action must fail to that extent, but the right 
to recover the arrears, of rent or damages 
subsists and it will continue. In the third case 
the action will continue as the right to seek 
ejectment and the right to recover damages 
or arrears of rent both subsist. 


15. In the instances just considered, 
as might as noticed, the fate of an action, 
whether instituted before or after the new 
Act became operative, depends ultimately on 
the question whether or not a particular land 
has vested in the State or in any other per- 
son. By virtue of Sections 3, 4 & 5 the de- 
cision on this point depends on the fact whe- 
ther it is land, to which the new Act applied, 
and if it so applied, who was in cultivating 
possession thereof on the material date and 
whether or not it exceeded the ceiling limit. 
These are jurisdictional facts and whosoever 
has got power under the new Act to deter- 
mine the main question stated above, has 
got the power to determine these facts. In 
fact his power to declare whether a parti- 
cular land has or has not vested in the State 
or in any other person depends on the. deter- 
mination of these facts, which he may do 
either on the admission of the parties or 
otherwise by holding a proper inquiry in 
accordance with the Rules. 

16. By Rule 20 of the Agrarian Rules, 
1973, a Circle Officer has been invested 
with the power and jurisdiction to make a 
mutation order consistently with Sections 2, 
4 and 5 directing that the rights and title in 
land have vested in the State or in any other 
person, as the case may be. The power and 
jurisdiction to make a mutation order obvi- 
ously carries with it the power to refuse to 
make such order, if necessary. The exercise 
of this power and jurisdiction by the Circle 
Officer, one way or the other, as we have 
noticed in the preceding paragraph, is de- 
pendent upon the determination of the colla- 
teral facts mentioned therein. The question 
arises whether this power and jurisdiction is 
exercisable by the Circle Officer exclusively 
or concurrently with a civil court or other 
officer or authority before whom such ques- 
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tion arises; I will consider- this question with 
reference to the following two classes of 
cases separately : 


1. Cases falling under Section 9 of the 
Civil Procedure Code usually described 
as civil cases; 

2. Cases falling under the specified Acts 
and allied Acts, commonly known as 
Revenue cases. 

Section 36 of the new Act reads :— 


“Notwithstanding anything contained in 
any law for the time being in force— 

(1) No civil court shall have jurisdiction 
to settle, decide or deal with any ques- 
tion or to determine any matter which 
is by or under this Act or the rules 
made thereunder required to be settled, 
decided or dealt with or to be deter- 
mined by any officer or authority ap- 
pointed under this Act or the rules 
made thereunder, 


(2) No order of any officer or authority 
mentioned in sub-section (1) shall be 
called in question in any Civil Court.” 


17. This section bars the jurisdiction 
of civil courts in matters specified therein, The 
section is widely worded. It forbids the civil 
courts from dealing with or adjudicating upon 
any question or matter which is by or under 
the new Act or the Rules made thereunder 
required to be dealt with or adjudicated upon 
by an officer or authority appointed under the 
new Act or the rules made thereunder. It 
also provides that any order by such officer 
or authority shall not be open to question 
in any civil court. This section has obviously 
reference to the jurisdiction exercised by the 
civil courts in respect of civil cases falling 
under Section 9 of the Code of Civil Pro- 
cedure. There is no corresponding provi- 
sion barring the jurisdiction in like manner 
of courts or authorities having jurisdiction to 
try and determine Revenue cases. On prin- 
ciple, however, the bar must be treated to 
be equally applicable to such courts and autho- 
tities, the reason is that the new Act clearly 
indicates that the questions or matters arising 
thereunder should be dealt with and deter- 
mined by the special machinery created by or 
uncer it or the rules made thereunder and 
being a special Act dealing with a particular 
subject comprehensively, the jurisdiction con- 
ferred on the officers and authorities constitut- 
ing such machinery must be held to be ex- 
clusive, In this background if a question is 
raised before any civil court or officer or 
authority whether or not a particular, land 
has vested in the Siate or in any other per- 
son under the new Act, such court or officer 
or authority shall not have power and juris- 
diction to decide this question or even deter- 
mine the collateral facts on which the deci- 
sion of that question rests. Where, there- 
fore, any such question is raised in a pending 
action or an action instituted after the Act 
became operative, the court or the officer or 
authority before whom such question is rais- 
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should appropriately stay its hands in the 
matter pending determination of that ques- 
tion by the competent authority under the 
new Act. 

18. From what has been stated above 
two questions incidentally emerge which 
deserve notice. These are: 

1. Whether Section 36 can operate to ex- 
clude the jurisdiction of this court 
under Article 226 of the Constitution 
of India or under Section 103 of the 
Constitution of Jammu and Kashmir; 

2. Whether the bar created by Sec. 46 
(sic) (S. 36) against the exercise of 


jurisdiction by the civil courts is 
absolute. 
19, In my Opinion Section 36 does 


not, either on its terms, or on principle stand 
as a bar to the exercise of the jurisdiction 
by a High Court under Article 226 of the 
Constitution of India or under Section 103 
of the Constitution of Jammu and Kashmir 
as the Constitution is supreme and any Act 
of the Legislature cannot operate to divest 
the High Court of the jurisdiction conferred 
on it by the Constitution. Accordingly in ap- 
propriate cases the High Court can interfere 
with an order made by a Circle Officer or any 
other authority under the new Act. 


20.. Then comes the question regarding 
civil courts. In the words of the Privy Coun- 
cil in Secy. of State v. Mask and Co., (AIR 
1940 PC 105) it is well settled that— 

“Even if jurisdiction is so excluded, the 
civil courts have jurisdiction to examine into 
cases where the provisions of the Act have 
not been complied with or the statutory Tri- 
bunal has not acted in conformity with the 
fundamental principles of ‘the judicial pro- 
cedure,” 

41. Dealing with these observations, 
their Lordships of the Supreme Court in 
Firm of Iuri Subbayya Chetty and Sons v. 
State of Andhra Pradesh, (ATR 1964 SC 322) 
observed : 

“Non-compliance with the provisions of 
the Statute to which reference is made by 
the Privy Council must, we think, be non- 
compliance with such fundamental provisions 
of the Statute as would make the entire pro- 
ceedings before the appropriate authority 
illegal and without jurisdiction. Similarly, if 
an appropriate authority has acted in viola- 
tion of the fundamental principles of judicial 
procedure, that might also tend to make the 
proceedings illegal and void and this infirmity 
may affect the validity of the order passed by 
the authority in question. It is cases of this 
character where the defect or the infirmity 
in the order goes to the root of the order 
and makes it in law invalid and void that 
these observations may perhaps be invoked 
in support of the plea that the civil court 
can exercise its jurisdiction notwithstanding 
a provision to the contrary contained in the 
relevant statute.” . 

f 22. Accordingly where a Circle Of- 
jficer makes or refuses to make an order 
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declaring that a particular land has vested 
in the- State or in any other person, the order 
can be challenged before a civil court on 
merits if it was passed in violation of the 
fundamental provisions of the new Act or 
of the. fundamental principles of judicial 
procedure. In what cases such a plea can 
be raised, it is- not necessary for me to state 
in this case. Broadly speaking such a plea 
may be available where the Circle Officer has 
exercised jurisdiction assuming facts neces- 
sary for the exercise thereof or determined 
the same without following the procedure 
prescribed in the rules. 

23. At this stage may be noticed two 
single bench judgments of this court in 
Thakur Kartar Singh v. Gaffar Lone, (1973 
J & K LR 851) and Taramani Radial v. 
Thakur Dass, (1973-1 Kash LJ 393). 


24. The first case was a suit for pos- 
session of land measuring 7 kanals and 7 
marlas. The plaintiff claimed the land on 
the basis of title pleading that the defendant 
has forcibly occupied the same. The defend- 
ant contended that he was a tenant. An 
application was made that the suit had abated. 
Dealing with the application, my learned - 
brother, Mr. Mian Jalal-ud-Din, J. observed : 

“The question involved in the present suit 
is as regards the status of the defendant. Ac- 
cording to the plaintiff the defendant is in 
unauthorised occupation of the land and there- 
fore is a trespasser. But according to the 
defendant he is a tenant of the land in dis- 
pute. The question whether the defendant is 
in unauthorised occupation of the land or is 
a tenant shall have to be decided and deter- 
mined by the prescribed authority under the 
Act. Under Section 3 of the Agrarian Re- 
forms Act the right of ownership of any 
person is to extinguish on the ist day of 
September, 1971 and the same is to vest in 
the State with effect from the date the Act 
comes into force. So according to Section 3 
the ownership rights of the plaintiff have 
vested in State. Under Section 5 the land 
so vested in the State under Section 3 shall 
vest in ownership rights in the person hold- 
ing such land in personal cultivation on the 
first day of September, 1971, notwithstand- 
ing anything contained in any law for the 
time being in force. In this way the plaintiff’s 
ownership in the land has vested in the State 
and as such in my opinion he cannot main- 
tain the present suit.” 

These observations may be read as laying 
down three propositions of law namely: 

1. That the question to be considered by. 
a civil court is who was in cultivating 
possession on the material date; 

2. That there is a presumption under the 
new Act in a case like the one before 
the learned Single bench that the land 
in suit has vested in the State; and 


3. That the civil court has jurisdiction to 
determine whether or not a particular 
land has vested in the State. 
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If that be so, as it seems, I would say, with 
respect, that the law laid down in this deci- 
sion is not correct in view of what I have 
stated hereinbefore in this judgment. 

25. The second case was a suit for 
declaration that the plaintiff was the owner 
in possession of the land and manager 
of temple known as Thakur Dwara Nursing 
Jee Maharaj situate over the suit land. An 
application was made by the defendant that 
the suit had abated under Section 52 of the 
new Act. Dealing with the application, my 
learned brother, Mr. D. D. Thakur, J. as 
he then was, observed :— 


“The argument of Mr. Joginder Singh is 
that since it is a suit which was pending in 
a civil court on the date appointed for the 
commencement of the Act, therefore it must 
abate under Section 52 thereof. He has tried 
to substantiate his argument by miaking re- 
ference to Section 3 and argued that by force 
of Section 3 of the Act the ownership of the 
land the subject-matter of the dispute stands 
extinguished and vests in the State, as the 
plaintiff was not in personal cultivation of the 
suit land, on the crucial date. According to 
him the moment the fact of the. plaintiff being 
out of possession is proved, the ownership 
of the property must vest in the State as a 
necessary consequence and therefore there is 
no question of the suit being continued in 
respect of the property which has vested in 
the State. The argument does not appear to 
be correct. It is true that Section 3 of the 
Act contemplates extinction of the ownership 
rights in the land which is not in the personal 
cultivation of the owner, but the words ‘per- 
sonal cultivation’ have a significance. A per- 
sOn may not be in personal cultivation of the 
land because he has let out the land to a 
tenant. He may be at the same time out of 
possession because he is dispossessed by a 
trespasser. In the latter case however it 
cannot be said that the mere fact that the 
trespasser has succeeded in taking away the 
possession of the owner, the extinction of his 
right must follow. The fundamental pur- 
pose which the J. and K. Agrarian Reforms 
Act was intended to achieve was to bring 
about the abolition of ownership of lands 
which were not held in personal cultivation 
by the owner but were held by tenants. The 
intention could not be to come to the rescue 
of a trespasser or to a person in forcible 
occupation and thereby confer a right on him 
which in the ordinary course he was not en- 
titled to. This interpretation of Section 52 
of the Act is consistent with the definition 
of the term “personal cultivation” contained 
in Section 2 sub-section (7), Explanation 2 of 
the Act which expressly states that where 
land has been occupied unauthorisedly the 
person who but for such an unauthorised oc- 
cupation would have been personally cultivat- 
ing such land shall be deemed to be in per- 
sonal cultivation. The first argument of Mr. 
Joginder Singh therefore cannot prevail. 


Rahim v. Amma Bar (FB) (Mufti J.) 


A. LL R. 


His next contention is that in Section 52 
the words “under any of the Acts mentioned 


- in sub-section (1) of S. 51 abate” qualify only 


the proceedings which are pending before the 
Government. According to him the suits 
pending in the civil courts need not arise out 
of any of the acts mentioned in sub-sec. (1) 
of S. 51. This interpretation also is not pos- 
sible to be placed on Section 52 of the Act. 
Before a suit can fall within the purview of 
section 52 of the Act two conditions must 
Stand satisfied. Firstly that the suit be pend- 
ing on the date of application of the Act in 
a civil court or any other authority men- 
tioned in Section 52 and secondly that the 
suit must have arisen out of any of the Acts 
mentioned in sub-section (1) of S. S1. The 
Acts mentioned in sub-section (1) of S. 51 
have absolutely no bearing on the issues 
involved in the suit. The suits which arise 
out of the Acts mentioned in sub-section (1) 
of S. 51 of the Act alone are to abate under 
Sec. 52 of the Act. A suit like the present 
one does not fall within the purview of Sec- 
tion 52 of the Act. The present suit can- 
not therefore be said to have abated.” 


There can be no dispute with the proposi- 
tion of law laid down in the judgment that 
Section 52 does not apply to a pending case 
unless such case is relatable to one of the 
Acts mentioned in Section 51 (1). However, . 
the judgment may, in relation to a case in 
which Section 52 is invoked, be read as lay- 
ing down two propositions of law; 


1. That the question to be considered by 
the Court or other authority seized of 
the case is who was in personal culti- 
vation of the disputed land on the 
material date in the sense contemplated 
by Section 2 (7); : 


2. That the court or other authority has 
power and jurisdiction to decide whe- 
ther or not the disputed land vested 
in the State under Section 3 from the 
appointed date. 


If that be so, as it really is, I would say 
with respect that the law so laid down is not 
correct in the view expressed by me earlier 
in this judgment. 

26. There is one point which, though 
not so important, deserves consideration as it 
is likely to arise in the pending cases gene- 
rally. That point is: how can a party show 
that a pending case is or is not maintain- 
able under the new Act when it could not 
raise necessary pleas or objections connected 
therewith as the Act was not in force at the 
time of filing of such case. The simple ans- 
wer is that the party can seek permision to 
raise additional grounds of claim or objec- 
tions based on the Act either by way of 
amendment of its pleadings or by way of 
filing a supplementary memorandum of 
grounds of appeal or revision or in any other 
appropriate manner depending on the nature 
of the case and the stage at which it is. 
There is no procedural difficulty in doing so. 
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Of course, the court may or may not grant 
the prayer depending on whether it is genuine 
or not. 


27. Having dealt y 
question raised in the beginning and the allied 
questions, let me now proceed to deal with 
the cases before us. Cases at Nos. 1 to 12 
are civil appeals, first appeal or second ap- 
peal, instituted before 1-5-1972, the date on 
which the new Act came into force. Case 
at No. 13 is a revenue first appeal arising out 
of the application under Section 46 of the 
Yenancy Act which was instituted before the 
said date. Case at No. 14 is a civil revision 
arising out of a pending civil suit instituted 
before the commencement of the new Act. 
These appeals and the revisions were pending 
when the Act became operative. 


28. At the hearing before us the 
learned counsel for the parties touched only 
questions of general nature and those too in 
a casual manner, perhaps, because they had 
little conception of the new Act. Even the 
Advocate General who was invited by us to 

` project the view held by the then Govern- 
ment on the questions raised before us, could 
not do much, perhaps, because the Officers of 
the Government, who could brief him, do 
also have no clear conception of what the 
new Act provides. If the few provisions 
that came up for interpretation before us can 
be a pointer as they really are, the new Act 
is not well drafted and this appears to me to 
be one of the main reasons which has made 
its underlying scheme obscure and rendered 
it difficult for most of the people to compri- 
hend its scope and content. I apprehend 
that the imperfections in drafting might even 
lead to avoidable and unnecessary litigation. 
The Government will be well advised to have 
the Act examined from drafting point of 
view and take steps: to remove the drafting 
errors and imperfections, if any, detected as 
a result of such examination. As at present 
advised by the language, object and scheme 
of the new Act I have dealt with and deter- 
mined all the questions that were raised af 
the bar in the cases before us. Let these 
cases be placed now before the respective 
benches for appropriate orders in the light 
of this judgment. 


JASWANT SINGH J. :— 29. T 
have gone: through the. elaborate and com- 
prehensive judgment prepared by my learned 
brother, Mufti, J. and agree with the reason- 
ing and conclusions arrived at by him. I 
have only to add that the view expressed by 
my learned brother regarding jurisdiction of 
civil courts receives support from a recent 
decision of the Supreme Court reported as 
AIR 1974 SC 1069, 


_ . ALL C. J.:— 30. ¥ agree with the 
judgment proposed by my learned brother, 
Mufti, J, who has succinctly analyzed the 
various provisions of the Aot and has held 
that in most matters the jurisdiction of the. 
civil court is ousted. I would, however, like 


with the general 


to add that the main object of the Act is to 
secure the land for the tiller and to take away 
the surplus land from the landlord and dis- 
tribute it to the landless. I find, however, 
that under the rules the Circle Officers have 
been invested with very wide powers in res- 
pect of attesting mutations, deciding impor- 
tant rights of the parties, determing the 
question of possession prior to the relevant 
date ag also pronounce upon the question as 
to whether possession is authorised or not. 
The junior officers, like. the Naib-Tehsildars, 
have been designated as Circle Officers and 
I feel that if these junior officers are not able 
to exercise powers properly, this will defeat 
rather than advance the objects of the Act. 
In all these matters which are undoubtedly 
matters of moment, the jurisdiction .of the 
civil court is completely ousted and even im 
cases where findings have been given by 
senior judges presiding over the civil courts, 
the same may be wiped out for a fresh deter- 
mination under the Act to be made by Circle 
Officers. In these circumstances the Gov- 
ernment would consider the desirability of 
designating senior revenue officers who have 
sufficient and varied judicial experience to 
decide the matters referred fo above. My 
learned brother has also pointed out that the 
Act is not happily drafted and contains several 
lacunae. We understand that the Government 
is contemplating a wholesome Amendment of 
the Act and we hope that in doing so, the 
observations made by me as also by my learn- 
ed brother will be duly kept in mind. 


Order accordingly. 


aetna 
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JASWANT SINGH J, 

Collector Land Acquisition, Appel- 
Tant v. Tarban Singh, Respondent. 
OF pe Appeal No. 12 of 1972. D/- 9-4- 


(A) Land Acquisition Act (1894), Sec. 
32 (2) — Application expressing intention 
to receive amount of compensation under 
protest — Amount received after filing 
application ~- Proviso to Section 32 (2) 
does not bar a reference. AIR 1971 Andh 
Pra 117, Rel. on; AIR 1964 Cal 283, AIR 
1967 Andh Pra 126, Dissented. 
(Para 5) 


Cases Referred: Chronological Paras 


AIR 1971 Andh Pra 117 = (1970) 2 Andh 
WR 379, Shanta Bai v. Collector of 
Land Acquisition. 5 

AIR 1967 Andh Pra 126 = ILR (1964) 
Andh Pra 1102, Somasundaram v. Dist. 
Collector l ; 

AIR 1964 Cal 283, Suresh Chandra v. 
Land Acquisition Collector ` 3 


ER/ER/C67/74/SVM 


44 J.&K.  [Prs. 1-3] 


Addl, Advocate General, for Appel- 
lant; S. D. Sharma, for Respondent, 


JUDGMENT:— This is an appeal by 
the Collector against the order of the 
D. J., Jammu dated 10-4-72 enhancing the 
compensation of the land awarded by the 
Collector by Rs, 17,026.43 including Jabi- 
rana and other charges. 


2. It appears that 240 kanals and 
1 marla of land situate in village Paloura, 
Tehsil Jammu, belonging to different 
persons was acquired by the Collector for 
public purposes. So far as the respon- 
dent is concerned, his land was acquired 
to the extent of 40 kanals and 1 marla, 
being a part of the big chunks of land 
acauired by the Collector as indicated 
above. The Collector fixed some com- 
pensation regarding the other lands of 
which the land in dispute formed a part 
and the learned District Judge granted 
compensation at the rate of Rs. 2000/- 
per kanal, Ultimately a compromise was 
effected in the High Court whereby the 
price of the land acquired was fixed at 
the rate of Rs. 1300/- per kanal. After 
the. land was acquired by the Collector, 
the respondent was paid a compensation 
of Rs. 39,148.88 by the Collector. Dis- 
satisfied with this amount, the respon- 
dent made an application to the Collec- 
tor for referring the matter to the civil 
court. In this way the reference was 
sent to the District Judge who in the first 
place fixed compensation at the rate of 
Rs 1300/- per kanal on the basis of the 
compromise effected in respect af 
eases relating to other lands. On appeal 
to this court, however, the judgment of 
the District Judge was set aside and the 
case was remanded to him for fixing com- 
pensation after taking evidence of the 
parties. When the case was received back 
on remand by the District Judge, he exa- 
mined two witnesses on behalf of the res- 
pondent claimant and the Collector did 
not choose to produce any evidence to 
rebut that evidence. According to the 
witnesses examined by the District 
Judge, the actual market value of the 
land acquired was Rs. 7000 to 8000 per 
kanal but the judge found that the ver- 
sion given by the witnesses was rather 
exaggerated and he accordingly deter- 
mined the compensation at the rate of 
Rs. 1300/- per kanal because that was the 
rate fixed in respect of other lands of 
which the land in dispute formed a part. 


3. In support of the appeal, Mr. 
Amar Chand has raised two points before 
us. In the first place it was submitted 
that the reference was incompetent inas- 
much as the respondent claimant accept- 
ed the compensation paid to him by the 
Collector without any protest and there- 
fore the reference was barred by the 
second proviso to Section 32 of the Land 
Acquisition Act. Secondly it was con- 
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tended that the District Judge in enhanc- 
ing the compensation had adopted the 
figure of the compromise as vardstick. We 
would like to the take up the first point 
relating to the competence of the refer- 
ence, The admittec facts are that the 
award was made by the Collector on 9-3- 
68. The claimant sent an application 
under a certificate of posting to the Col- 
lector intimating his intention to receive 
the amount only under protest. This ap- 
plication was filed on 17-4-68. On 19-4- 
68 the respondent received the amount 
of compensation and submitted a receipt 
which does not bear any date. The 
Addl. Advocate General tried to challenge 
the existence of the application filed by 
the respondent, but in view of the evi- 
dence of the Collector himself, it is ab- 
solutely clear that the respondent did 
file such an application on 47-4=68, and 
no suggestion was ever made that the res- 
pondent had filed no such application. In 
view of this admitted position, it is not 
possible in this appeal to allow the coun- 
sel to raise the plea for the first time 
that no such application was filed by the 
respondent. The Addl, Advocate Gene- 
tal, however, submitted that assuming 
that the application was filed on 17-4-68, 
unless the receipt given by the respon- 
dent showed that the amount was receiv- 
ed under protest, the second proviso 
would come into efect and bar reference 
to the Civil court. In support of his sub- 
mission he relied on two decisions in 
Suresh Chandra v, L. A. Coliector. AIR 
1964 Cal 283 and Somasundaram v. Dist, 
Collector, AIR 1967 AP 126. In order to 
understand the argument put forward by 
the Addl, Advocate General it may be 
necessary to quote in extenso the proviso 
which is the subject-matter of interpre- 
tation before us. The second proviso to 
Section 32 (2) of the Land Acquisition 
Act runs as follows:— f 

"Provided also that no person who 
has received the amount otherwise than 
under protest shall be entitled to make 
any application under Section 18”, 

Analysing this proviso. the position 
that emerges is as follows:— 

(1) No particuler mode, method or 
form has been prescribed by this proviso 
according to which a protest has to be 
intimated to the Collector by the claim- 
ant. . 

(2) The proviso contemplates that the 
claimant receives the amount otherwise than 
under protest. The time when the claimant 
is to receive the amount is not indicated in 
the proviso, nor does it say that protest must 
be made only at the time of payment of the 
compensation and not before. 

(3) It would appear that this proviso in- 
corporates the rule of estoppel, and it is well 
settled that before invcking the rule of estop- 
pel it has to be proved that the act was a 
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conscious one. In these circumstances there- 
fore all that the statutory provision requires 
is that there must be evidence to show that 
the receipt of the compensation was not 
voluntary but under protest whether made 
before or at the time of the act, namely the 
receipt of the compensation. 


In AIR 1964 Cal 283 (supra) Banerjee, 
J. (as he then was) observed as follows :— 

“Moreover an application for reference 
is not the proper document wherein to re- 
cord such a protest. A protest ought to be 
made, firstly, in the application for receiving 
the disputed amount of compensation, if any 
such application is to be at all made and must 
be recorded in the receipt granted showing 
that the disputed amount of compensation 
money was accepted under protest.” 


(See pp. 284-285 of the Reports) 


These observations clearly show that Baner- 
jee, J. was considering a case which squarely 
fell within the purview of the second proviso. 
In the Calcutta case no protest was intimated 
to the Collector by the claimant before re- 
ceiving the compensation and it was for the 
first time when the application was made for 
reference to the civil court under Section 18 
that it was suggested that the amount had 
been received under protest. Banerjee, J. 
held that this was not a compliance of the 
provisions of the second proviso and there- 
fore the reference was barred. It is true 
that the learned judge has remarked that the 
protest must accompany the receipt of com- 
pensation, but that point did not arise for 
consideration, and was mentioned only by 
way of illustration. At any rate if we take 
this decision to lay down as a matter of rule 
of jaw that unless the protest is accompanied 
with a receipt of payment of compensation 
the second proviso will come into operation 
and bar the reference, then with due defer- 
ence to the learned Judge we express our 
respectful dissent from that view. 


4, Our attention was then drawn to 
AIR 1967 Andh Pra 126 (supra) wherein a 
Division Bench of the Andhra Pradesh High 
Court observed as follows :—~ 


“The proviso contemplates the accept- 
ance of the tender by receipt of payment 
under protest or otherwise. The second pro- 
viso postulates the effect of acceptance of the 
tender without protest. The intendment and 
the scope of the provision is perfectly intelligi- 
ble and poses no ambiguity. The protest 
must necessarily be made to the land acquisi- 
tion officer who tenders payment of compen- 
sation, and by necessary implication at the 
time when he so tenders the payment.” 


The first part of the ratio laid down by 
their Lordships that the protest must neces- 
sarily be made to the Land Acquisition Offi- 
cer who tenders payment of compensation, 
cannot be disputed, but the second proposi- 
tion that by necessary implication the protest 
must be made when the payment is tendered 
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does not appear to be in consonance with the 
aim and object of the second proviso. By 
insisting that protest must be made at the 
time the claimant receives the compensation, 
we read in the second proviso something 
which is not there at all. What the proviso 
contemplates is that the protest must be 
made in any form either before or at the 
time of receiving the payment of compensa- 
tion. 

5. In this case on the admitted facts 
the claimant had undoubtedly filed an ap- 
plication clearly expressing his intention to 
receive the amount of compensation under 
protest and it was after having filed this ap- 
plication that he received the amount of com-|’ 
pensation two days thereafter and gave a 
receipt. It was therefore not necessary to 
repeat the protest in the receipt given by the 
claimant. We are fortified in this view by a 
decision of the Andhra Pradesh High Court 
in Shanta Bai v. Collector LA, AIR. 1971 
AP 117, 118 wherein Sambasiva Rao, J, ob- 
served as follows :— 


“There is no particular form of indicat- 
ing the protest specified under the Act or 
under the rules. Such protest can either be 
explicit or can be inferred by necessary im- 
plication from the circumstances. The very 
fact that she had earlier filed a petition for 
reference of her claim to the court is an indi- 
cation positive of her protest. It is not fur- 
ther necessary to state that she was not with- 
drawing the money under protest.” 


(See page 118 of the Reports). 
We prefer to reply on the observations made 
in the A. P. Case above and we do not agree 
with the observations made in the earlier 
cases (supra). 


6. For these reasons we are clearly 
of the opinion that there was sufficient mate- 
rial on the record to show that the amount 
of compensation was received by the res- 
pondent under protest. That being the posi- 
tion, the reference was fully competent and 
maintainable before the District Judge. 


7. Coming now to the question of 
compensation awarded by the learned judge, 
we are rather surprised to find that an ob- 
jection has been taken by the Collector rather 
than by the respondent against the finding 
of the District Judge. The unchallenged evi- 
dence before the District Judge consisted of 
Behari Lal and Master Vishwa Nath which 
clearly shows that the market value of the 
land was 7,000/- to 8,000/- Rupees per kanal. 
The Collector did not choose to rebut this 
evidence. In these circumstances there was 
absolutely no justification for the District 
Judge to have given a lesser compensation of 
Rs. 1,300/- per kanal by not accepting the 
evidence of these witnesses which was not 
rebutted. The learned Judge, however, pro- 
ceeded on a very safe and reasonable basis, 
He thought that the evidence of the witnesses 
was a little exaggerated and as this land 
formed part of other lands for which com- 
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pensation had been fixed at Rs. 1300/- per 
kanal _therefore in the absence of any evi- 
dence to the contrary, this should be adopted 
as the yardstick to assess the compensation. 
When this court remanded the case to the 
District Judge, it never precluded him from 
fixing any yardstick. The District Judge has 
fixed the compensation according to the evi- 
dence before him, because when the witnesses 
mentioned that the value of the land was 
Rs. 7,000/- to Rs. 8,000/- per kanal, the 
figure of Rs. 1,300/- per kanal would be in- 
cluded therein. Thus it cannot be said that 
the order of District Judge is against the 
Spirit of our orders. 

For these reasons we are satisfied that 
there is no force in this appeal which is dis- 


missed with costs. 
Appeal dismissed. 
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JASWANT SINGH AND 
MUFTI BAHA-UD-DIN FAROOQE JJ. 


Roshan Lal Budh Prakash Sethi and Co., 
Appellant v. State of Jammu and Kashmir 
and another, Respondents. 

Letters Patent Appeal No. 14 of 1972, 
D/- 11-6-1974.* 

(A) Arbitration Act (1940), S. 39 (vì — 
Appeal against decree. on award — Objection 
not taken to award m original Court — 
Barred in first appeal. (Para 4) 

(B) Arbitration Act (1940), S. 30 — 
Award silent on particular item of dispute — 
Rejection thereof presumed. (AIR 1963 SC 
1677, Followed). (Para 7) 

(C) Arbitration Act (1940), S. 30 — 
Finality of award in absence of mistake: of 
law apparent on record. 

Arbitrator’s award on both fact and law 
is final and there is no appeal from his verdict. 
The court cannot review the award and cor- 
rect any mistake in his adjudication, unless 
objection to legality of award is apparent on 
face of it. {AIR 1967 SC 1030, Followed). 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1030 = (1967) 1 SCR 105 7 
AIR 1963 SC 1677 = 1964 SCD 156 7 


N. K. Ganjoo, for Appellant; O. N. 
Tikoo, for Respondents. 


JUDGMENT :— A contract for extrac- 
tion of a minor forest produce namely 
‘Anardana’ from the demarcated and un- 
demarcated forests of Rajouri and Poonch 
Forest Divisions in lieu of Rs. 40101/- was 
granted in favour of the appellants for the 
year 1966-67 vide agreement dated 23-10-66. 
Some disputes with regard to this contract 


(Against the order of Mian Jalal-ud-Din, 
J., DI- 24-7-1972). 


HR/HR/D319/74/KKK 
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having arisen between the parties, an applica- 
tion under Section 20 of the Arbitration Act 
was made by the appellants for their reference 
to arbitration, Acceding to the prayer of the 
appellants a Single Judge of this court vide 
his order dated May 1, 1967, referred the 
matters in dispute between the parties to the 
arbitration of the. Chief Conservator of Forests 
in terms of clause 27 of the agreement and 
directed the arbitrator to submit his award 
within the time specified by him. After en- 
tering upon the reference and allowing an 
opportunity to the parties to adduce evidence 
in support of their respective contentions, 
the arbitrator eventually made his award on 
April 17, 1972. 

Z On receipt of the award the par- 
ties were allowed an opportunity to file their 
objections in regard thereto. Availing them- 
selves of their right the appellants filed objec- 
tions challenging the award mainly on the 
grounds that they were not allowed an op- 
portunity to adduce evidence in support of 
the facts mentioned in the statement of their 
claim and the contract was not enforceable 
as it did not comply with the provisions of 
Section 122 of the Constitution of Jammu 
and Kashmir. No material or evidence was 
however adduced by the appellants before the 
learned Single ~ Judge in support of their 
objections. After hearing the arguments ad- 
vanced by the learned counsel for the par- 
ties Mian Jalal-ud-Din, J. rejected the objec- 
tions of the appellants and made the award 
a rule of the court vide his order dated 
July 24, 1972. It is against this order that 
the above noted Letters Patent appeal has 
been preferred. 

3. Appearing in support of the ap- 
peal, Mr. Ganjoo has contended ~that the 
arbitrator did not allow his clients proper 
opportunity to adduce evidence, that the 
award of the arbitrator is incomplete, that 
the arbitrator did not determine all the ques- 
tions arising in the case and failed to deter- 
mine if the appellants were entitled to an 
amount less than that claimed by them; that 
the: Chief Conservator of Forests could not 
act as an arbitrator as he had issued instruc- 
tions to his subordinates in connection with 
the matters in issue before him; and that he 
bas been guilty of misconduct. 

4. So far as the last two objections 
are concerned they are utterly misconceived. 
A perusal of the record shows that the ap- 
pellants did not take these objections before 
the learned Single Judge. It does not appear 
to have been suggested even during the course 
of arguments before the learned Judge that 
the arbitrator could not act as such or that 
he had been guilty of any misconduct. In 
these circumstances it ig too late in the day 
for the appellants to raise these objections 
which are accordingly repelled. 

5. So far as the objection with regard 
to the omission on the part of the arbitrator 
to allow the appellants an opportunity to 
adduce evidence is concerned, there is no 
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material on the record io support that plea. 
The appellants neither led any evidence nor 
filed any affidavit in support of this objection 
before the learned Single Judge. There:is also 
nothing to show that opportunity to adduce 
evidence was denied to the appellants by the 
arbitrator. This objection is also therefore 
overruled. 


6. The last objection taken on behalf 
of the- appellants that the arbitrator did not 
properly determine the issues. struck by him 
is also without substance. The main con- 
tention of the appellants before the arbitrator 
was that since they had suffered huge loss on 
account of hail storm, they were entitled to 
reduction in the contract amount to the extent 
of Rs. 20,000/-. The arbitrator found that 
the appelfants were not entitled to the claim 
put forth by them. The contention of the 
appellants is that the award is incomplete 
and that if their claim to the extent of 
Rs. 20,000/- could not be sustained, the arbi- 
trator should have determined whether they 
were entitled to a lesser sum on account of 
the vis-major and since he has failed to do 
that the award is liable to be set aside. This 
contention is also without any force. The 
language in which the award has been couch- 
ed by the arbitrator shows that the appel- 
lants were not entitled to any remission what- 
soever. That this is so is also apparent 
from Para 3 of the objections to the award 
filed by the appellants themselves wherein 
they averred as follows: 


“That the finding that on account of 
vis-major the applicants are not entitled to 
any remission is not in accordance with law.” 


T: That apart it is now well settled 
that if the award is silent on a particular 
item of dispute, the claim in respect thereof 
Should be taken as rejected by the arbifrator. 
Reference in this connection may be made 
to a decision of the Supreme Court in Smt. 
Santa Sila Devi v. Dhirendra Nath Sen, AIR 
1963 SC 1677 where it was observed : 


“Where an award given by the arbitra- 
tor is filed in court and it is challenged on 
the ground of its incompleteness, the court 
has to bear in mind certain basic positions. 
These are: (1) a court should approach an 
award with a desire to support it, if that is 
reasonably possible, rather than to destroy it 
by calling it illegal; (2) unless: the reference 
to arbitration specifically so requires- the arbi- 
trator is not bound to deal with each claim 
or matter separately, but can deliver a con- 
solidated award. The legal position is clear 
that unless so specifically required an award 
need not formally express the decision of the 
arbitrator on each matter of difference. 
(3) Unless the contrary appears the court will 
presume that the award disposes finally of 
all the matters in difference; and (4)° where 
an award is made de praemissis (that is, of 
and concerning all the matters in dispute re- 
ferred to the arbitrator), the presumption is, 
that the arbitrator intended to dispose finally 
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of all the matters in difference; and his award 
will be held final, if by any intendment it can 
be made so. 

Where, therefore, after taking into con- 
sideration the arbitration agreement, the state- 
ments filed by the parties and the document 
produced, the arbitrator proceeds to give his 
“award in writing as to all disputes’ refer- 
red to him, the court will assume that the 
arbitrator has considered and disposed of 
every claim made or defence raised. Since 
the award states that it is made of and con- 
cerning all the matters in dispute referred to 
the. arbitrator, there is a presumption that the 
award is complete. In such a circumstance, 
the silence of the award as regards a parti- 
cular claim must be taken to be intended as 
a decision rejecting the claim to that. relief.” 


It is also now fully settled that an award given 
by an arbitrator chosen by the parties is final 
and conclusive and can be set aside not on 
the ground of any mistake but only on 
the ground of mistake of Jaw apparent on 
the face of it. Reference in this connection 
may be made to the decisions of the Supreme 
Court in Firm Madanlal Roshanlal Mahajan 
v. Hukumchand Mills Ltd. Indore, AIR 1967 
SC 1030 where it was held: 


“Arbitrators award on both fact and 
law is final and there is no appeal from his 
verdict. The: court cannot review his award 
and correct any mistake in his adjudication, 
unless objection to the legality of award is 
apparent on face of it.” 


8. We have gone through the award 
given by the arbitrator and do not find any 
error apparent on the face of it which can 
justify interference with the same. In the 
circumstances there is no merit in this appeal 
which is hereby dismissed, but without any 
order as- to costs, 


Appeal dismissed. 


EIN 
"erate 


AIR 1975 JAMMU AND KASHMIR 47 
D, D. THAKUR, J. 


Munshi, Petitioner v. Mangoo, Respond- 
ent. 


Civil Revn. No. 69 of 1972, DJ- 30-10- 
1973.* 


(A) Specific Relief: Act (1877), S. 9 — 
Decree for joint possession — Outside the 
purview of the section. AIR 1916 Cal 562 
‘and AIR 1940 All 261 and AIR 1917 Nag 31 
and AIR 1922 Nag 115, Dissented from. 


The purpose of Section 9 to restore a 
dispossessed plaintiff to the position which 
obtained before: the date of his dispossession 
cannot be :served by a decree for joint pos- 
session. Even after execution of such a 


~*(Against the order of Munsiff, Hiranagar, 
Dj- 31-7-1972). 


BR/BR/A466/74/VSS 


sete een 
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decree under Order 21, Rule 35 (2), Civi 
P. C., -a suit for partition is an indispensible 
remedy for the decree-holder and the ques- 
tion of title has again to be gone into as i 
could not be deemed to have been settlec 
in the suit under Section 9 of the Specific 
Relief Act. The legislature could never be 
presumed to have intended to enact a provi- 
sion a resort to which would lead a person 
nowhere. Such an absurdity has therefore tc 


_be avoided by placing an interpretation on 


Section 9 which would further, rather than 
negative the purpose of the section. A decree 
for joint possession could not therefore fall 
within the purview of Section 9. The words 
“may by suit recover possession thereof not- 
withstanding any other title- that may be set 
up in the suit” occurring in Section 9 refer 
to the recovery of exclusive possession and 
not of joint possession and where- it is not 
possible to gət such a possession, the suit 
itself is not maintainable. AIR 1916 Cal 562 
and AIR 1940 AI 261 and AFR 1917 Nag 31 
and AIR 1922 Nag 115, Dissented from; AIR 
1914 Cal 496, Rel. on. (Paras 12, 13, 14) 


Cases Referred: Chronological Paras 
AIR 1940 All 261 = 1940 AN LJ 174 38,9 
AIR 1922 Nag 115 = 5 Nag LJ 151 8 


AIR 1917 Nag 31 = 44 Ind Cas 557 8 
AER 1916 Cal 562 = 19 Cal WN 1170 8, 15 
AIR 1914 Cal 496 = 23 Ind Cas 618 15 
(1887) ILR 14 Cal 649 8 


J. P. Gupta, for Petitioner; Baldev Singh, 
for Respondent. 


ORDER :-— Munshi and Mangoo are two 
broikers admittedly co-sharers in a khewat. 
A dispute arose regarding their possession 
over Khasra No. 1433 measuring 1 Kanal 
and 14 marlas situate in the village of Nonath 
Tehsil Hiranagar. Alleging that the plaintiff 
was in possession of whole of this land and 
the defendant dispossessed him from a piece 
of 10 marlas out of this Khasra No. the 
plaintiff filed a suit in the court of Munsiff 
Hiranagar, under Section 9 of the Specific 
Relief Act (hereinafter called “the Act”). The 
suit was filed on 26-3-1969. There was no 
prayer regarding a decree for possession in 
respect of the remaining 1 kanal and 4 marlas 
of land. Subsequently, however, on 8-4-1969 
when the suit was pending, the plaintiff made 
an application before the Tehsildar, Hira- 
nagar, stating therein that he was in posses- 
sion of 1 kanal and 4 marlas of land from 
khasra No. 1433 min but girdawari entries 
did not show him in possession. He, there- 
fore, prayed that the entries in the girdawari 
may be corrected. The Tehsildar vide his 
order dated 19-4-1969 transferred this applica- 
tion to the Naib Tehsildar for enquiry. Be- 
fore the Naib Tahsildar a number of wit- 
nesses appeared both for the plaintiff and the 
defendant. The two witnesses out of those 
produced by Mangoo also supported the case 
of the defendant regarding the defendant 
being in possession of the entire land. The 
Naib TFehsildar therefore found the defend- 


Munshi v. Mangoo (Thakur J.) 
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ant in possession of the entire land measur- 
ing 1 kanal 4 marlas and refused the prayer 
of the plaintiff for correcting the entries in 
the girdawari. The plaintiff left the proceed- 
ings there and did not go up in appeal or 
revision against the finding of the Naib 
Tehsildar. He, however, made an applica- 
tion before the Munsiff seeking an amendment 
in the plaint. This application for amend- 
ment was made by him on 12-5-1969 in which 
he stated that by an accidental error only 
10 marlas instead of 1 kanal and 14 marlas 
were included in the suit, otherwise, as a 
matter of fact, the whole of the land falling 
under khasra No, 1433 Min was taken posses- 
sion of by the defendant unauthorisedly five 
days before- the institution of the suit. After 
the amended plaint was filed the parties went 
to trial. Various issues which were framed 
by the trial court were ultimately decided by 
the Munsiff vide his judgment impugned in 
this revision application. 


2. It is worthwhile to note here that 
a copy of the report made by the Naib 
Tehsildar holding the defendant in possession 
of the land was also produced before the 
Munsiff, but the Munsif has not made any 
mention of that report in the judgment. 


3. I would not have ordinarily inter- 
fered with the decree passed by the court 
below being fully conscious of the fact that 
there. is very little scope to interfere with a 
finding of fact recorded by the trial court 
on an appreciation of the evidence. But the 
whole approach adopted by the learned Mun- 
siff in dealing with this case appears to me 
to be erroneous. The error appears to be 
manifold. First that it was neither the case 
of the plaintiff nor of the defendant that the 
land in question was in their joint possession. 
Either party claimed to be in exclusive pos- 
session of the land. The learned Munsiff 
therefore was hardly in a position to come to 
a finding that the land was jointly in posses- 
sion both of the plaintiff and the defendant. 
The plaintiff had to fail or succeed on thea 
case put forth by him in the plaint. In the 
course of the trial of a civil suit in which the 
issue is whether the plaintiff was in exclu- 
sive possession Of the land in dispute and 
whether he was dispossessed therefrom within 
six months prior to the date of the institu- 
tion of the suit the finding could either be 
that he was in possession within the afore- 
said period and was dispossessed forcibly or 
that he was not in possession. This has not 
been done in this case. 


å. Secondly an important document 
having substantial bearing on the question of 
possession was placed on the record which 
finds no mention in the judgment of the 
court below. That document was a copy 
of the report made by the Naib Tehsildar 
holding the plaintiff out of possession of the 
land in question. 

5, Thirdly assuming for the sake of 
argument that it was within the competence 
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the recitals in Exhibit 42 executed by 
Krishna wherein there are averments re- 
garding giving and taking, should have 
been taken into consideration by the 
Court below while recording a finding on 
the question of factum of adoption, This 
contention of Shri Benadikar is well 
founded and must be sustained. The Court 
below has not at all taken into considera- 
tion the recitals in Exhibit 42. The reci- 
tals in Exhibit 42 are in Marathi. It 1s 
stated therein that with the consemt of 
Gundu and his wife, Mahadev was taken 
in adoption by Krishna in accordance 
with the custom of the community. The 
recitals in Exhibit 42 therefore prima 
facie support the case of the second de- 
fendant. The recitals in the document 
have to be taken into consideration along 
with the oral evidence produced by the 
second defendant to prove the factum of 
adoption. The only witnesses who have 
been examined to prove the factum of 
adoption are D.Ws. 1 to 3. D.W. 1 is 
Gundu the natural father of defendant 
No. 2, The Courts below have characteris- 
ed his evidence rightly as that of a highly 
interested person. He states that the 
adoption took place at about 10 A.M. and 
that his brother asked him to give his son 
in adoption and that he told him to take 
the boy in the presence of the people. He 
has further stated that the neighbouring 
people were collected amd he was once 
again asked to give the boy in the pre- 
sence of those people. He agreed and 
handed over the boy to Krishna and 
made him sit between Krishna and his 
wife the plaintiff. They put Kunkuma to 
the boy amd plaintiff put sugar in the 
mouth of the boy. Thereafter betel leaves 
were distributed and the relatives were 
fed. He has also stated that one Ayya was 
present at the time of adoption. The said 
Ayya has not been examined, This wit- 
ness has stated that talks of adoption 
were: going on for 1} years prior to the 
adoption ceremony. If the talks were go- 
ing on for such a long time, one would 
expect him to have led evidence of inde- 
pendent witnesses who were present at 
the time of such talks, Besides, it is ne- 
cessary to point out that on the 5th of 
March, 1965, the plaintiff's husband gave 
a wardi to the village officers transferring 
all his property in favour of his wife the 
plaintiff. The adoption is stated to have 
been taken place on the 16th of August, 
1965. If the talks of adoption were going 
on for about 1} years which culminated 
in the adoption on the 16th of August, 
1965, the conduct of the plaintiff's hus- 
band in transferring the lands in favour 
of the plaintiff by giving a wardi on the 
5th of March, 1965 becomes inexplicable. 
D.W. 1 is naturally interested in support- 
ing the case of the second defendant, in- 


asmuch as the adoption will bring valu- 
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Mahadev v. xainabai 


“other witness examined by 


(Malimath J.) [Pr, 6] Kat. 31 


able properties for his son. D.W, 2 is 
Ramgouda Patil, He is a resident of ano- 
ther village Birdi and not the residext of 
Jalalpur the place of residence of the: 
plaintiff and her husband at the time of 
adoption. The Court below has rightly 
characterised the evidence of this wit- 


ness as that of a chamce witness. This 
witness has, no doubt, supported the 
second defendant’s case regarding the 


factum of adoption. But, from what has 
been elicited in the cross-examination it 
appears that he was mot really a witness 
to the factum of adoption. He has admit- 
ted that he did not motice as to who put 
the sugar in the mouth of the boy. The 
putting of the sugar in the mouth of 
Mahadev took place immediately after 
the alleged giving and taking. If this 
witness has not seen the putting cf the 
sugar in the mouth of the boy, it is obvi- 
ous that he could mot have seen the actual 
giving and taking. He is also not aware 
as to who performed the Puja of dattak 
ceremony, He has stated that he was sit- 
ting outside the apartment, whereas the 
adoption ceremony took place inside the 
apartment. This clearly shows that he 
was not at all a witness to the factum of 
adoption. D.W. 3 Mallappa Jadhav is the 
the second 
defendant, He has supported the 
case of the second defendant so far as the 
factum of adoption is concerned. But, it 
is in evidence that Gundu and Krishna 
have purchased the land belonging to 
D.W. 3 Jadhav on the condition to recon- 
vey the same. This circumstance clearly 
establishes that D.W. 3 is an interested 
witness, inasmuch as he has to secure re- 
conveyance of the property which he has 
transferred by meams of a sale-deed in 
favour of Gundu and his brother Krishna. 
He is, therefore not an independent wit- 
ness. If the oral evidence regarding the 
factum of adoption is rejected. what re- 
mains is only the recitals in Exhibit 42. 
In this behalf two circumstances have to 
be noticed. The first is that the fact that 
the plaintiff's husband Krishna gave a 
wardi about 5 months before the date of 
the alleged adoption transferring all his 
property in favour of his wife. The se- 
cond circumstance is that Krishna though 
he is impleaded as a party. remaimed ex 
parte and did not choose to controvert 
the express assertions made by the plain- 
tiff that the adoption ceremony in fact 
did not take place and that the plainiff’s 
consent was not taken to the alleged 
adoption. If these circumstances are 
taken into consideration, the only infer- 
ence possible is that the deed of adoption 
was got executed from Krishna without 
any adoption having taken place and 
without the consent of the plaintiff. 
Hence, I affirm the finding of the Court 


below that the factum of adoption has 
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nct been proved. As the factum of adop- 
tion itself has not been proved, the gues- 
tioa of consent of the plaintiff, either ex- 
press or implied. does not arise for corsi- 
deration in this case. 

ve For the reasons 
this appeal fails and is 
costs. 


stated above, 
dismissed, No 


Appeal dismissed. 
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M. S. NESARGI. J, 

Albert D’Souza and others, Peti- 
tioners v, The Divisional Controller and 
Deputy General Manager, Mysore State 
Road Transport Corporation. Hassan Divi- 
sion, Hassan, Respondent. 


Civil Revn. Petn. Nos. 2510 to 2531 
of 1973. D/- 13-3-1974.* 

(A) Civil P. C. (1808), Order 7, R. 11 
(4) — Order rejecting plaint — Revision 
—~ Revision is incompetent. (ibid Sec- 
tions 2 (2) and 115). AIR 1952 Pat 280 
bald no longer good law in view of AIR 
1984 SC 497. 


Rejection of a plaint 
decree and such decree 


amounts to a 
is appealable 


under Section 96 and under Section 20 of” 


the Karnataka Civil Courts Act, 1964. Al- 
though the decree is apnealable to the 
High Court in second appeal, a direct 
revision petition against the decision of 
trial court is not maintainable. Civil R. 
P. No, 950 of 1972. D/- 14-7-1972 (Mys). 
Explained and distinguished; AIR 1964 
SC 497, Relied on: AIR 1952 Pat 2&0, held 
no longer good law in view of AIR 1964 
SC 497. (Paras Y, 11) 


Cases Referred: Chronological Paras 
(1972) Civil Revn. Petn. No. 950 of 1972, 

D/- 14-7-1972 (Mys) 7, 8 
1968 Lab IC 1571 = (1968) 2 Mys LJ 194 5 
AIR 1964 SC 497 = 1964 SCD 435 11 
AIR 1952 Pat 280 10 


P. Rangaswamy, for Petitioners In all 
the Petitions; K. S. Puttaswamy,. for Res- 
pondent In all the Petitions. 

ORDER:— A common question of 
law arises in all these twenty-two revi- 
sion netitions. 

2. These. revision petitions are fil- 
ed against rejection of plaints in differ- 
ent suits filed by the petitioners in the 
Court of the Munsi#, Hassan. 

3. The petitioner-plaintiffs filed 
those suits contending that the discipli- 
nary enquiries proposed to be held by the 
Divisional Controller, Hassan, were be- 
yond the powers of the said Divisional 
Controller and. hence, he could not. in 


*(Ag¢ainst order of Principal Munsif, 
Heesan, D/- 29-9-1973). 


JR/LR/E320/74/ADG 


Albert D'Souza v. M. S. R. T, 


ALR. 


law, proceed to hold disciplinary erngui- 
ries against them and pass orders of dis- 
missal or such other orders and. there- 
fore, the Court shovld declare tnat the 
action tnat was taken and further pro- 
posed to be taken by the Divisional Con- 
troller, was beyond his powers and issue 
an injunction restraining him from pro- 
ceeding further into the proposed depart- 
mental enquiries against the petitioner- 
plaintiffs. 


4. It was contended on behalf of 
the Divisional Controller that the Civil 
Court had no jurisdiction as the matter 
was governed by the provisions of the 
Industrial Disputes Act and. therefore. the 
suits were not maintainable and they 
were to be dismissed. 


5. The learned Munsiff inquired 
intg this contention in regard to jurisdic- 
tion and concluded by placing reliance 
on a decision of this High Court report- 
ed in (1968) 2 Mys LJ 194 = (19658 Lab 
IC 1571) that the jurisdiction of the Civil 
Court was barred by law. He. therefore, 
rejected the plaints by applying the pro- 
visions of Order 7. Rule 11 (d) of the 
Code of Civil Procedure (to be herein- 
after referred to as the Code). These are 


Corpn., Hassan 


the orders challenged in those revision 
petitions, 
6. Sri. K. S. Puttaswany, the 


learned Advocate appearing on behalf of 
the respondent in all these matters. raised 
an cbjection that the revision petitions are 
incompetent in view of the specific pro- 
visions of Section 115 of the Code and 
the rejection of a plaint amounts to a 
decree and such a decree is appealable 
under Section 96 of the Code and under 
Section 20 of the Karnataka Civil Courts 
Act, 1964 (to be hereinafter referred to 
as the Act). He urged that the Court of 
the Civil Judge was the appellate Court 
and appeals against such decrees ought 
to have been filed before that Court. He 
pointed out that this Court has no juris- 
diction to exercise its powers under Sec- 
tion 115 of the Code under these circum- 
stances. 

Ta Sri P. Rargaswamy. the learn- 
ed Advocate appearing on behalf of the 
petitioners, relied very heavily on the 
order D/- 14-7-1972 passed by this Court 
in Civil Revn. Petn. No. 950 of 1972. He 
contended that this order was passed by 
Datar, J.. in regard to similar set of facts 
and circumstances, and pointed out that 
by that order Datar, J, .had directed the 
suit to be disposed of by the Munsiff con- 
cerned and that showed that this Court 
had held that the Munsiff had jurisdic- 
tion to try the suit. He nextly urged that 
a similar order is to be passed in the 
petitions on hand. 

&. The order passed by Datar, dJ., 
in Civil Revn. Petn. No. 950 of 1972 
(Mys), reads as follows:— 
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“At the hearing oi this revision peti- 
tion the learned Advocate for the respon- 
dent stated that until the disposal of 
O. S. No. 461 of 1971 on the file of the 
II Additional I Munsiff of Mysore, the 
Députy General Manager, Bangalore, will 
withhold further action and will not pass 
any further order in the matter. In view 
of this undertaking given to this Court, 
it is unnecessary to pass any interim 
order in O. S5. No. 461 of 1971. Having 
regard to the nature of the dispute aris- 
ing in the same, I direct the learned I 
Additional I Munsiff, Mysore. to dispose 
of O. S. No. 461/71 on his file not later 
than the ist of October, 1972. 

A copy of this order should be sent 
to the Court below within a week from 
this date.” 


It is clear that Datar, J.. did not at all 
enter into the question whether the Mun- 
siff had jurisdiction or not and whether 
the revision petition was maintainable or 
not. He simply acted on the submission 
made by the counsel for the respondent 
that until O. 5. No. 461 of 1971 was dis- 
posed, further action proposed by the 
Deputy General Manager (Divisional Con- 
troller) in the matter of disciplinary en- 
quiry would be withheld. He, acting on 
such submission, directed the Munsiff to 
dispose of the suit not later than first of 
October, 1972. I am, therefore, not in- 
clined to agree with the contention of Sri 
P. Rangaswamy that by this decision, the 
High Court ruled that under a similar 
set of circumstances the civil revision 
petition was maintainable and the II Ad- 
ditional I Munsiff, Mysore, had jurisdic- 
tion to deal with such matters, and such 
jurisdiction was not barred by the provi- 
sions of the Industrial Disputes Act. 

9. Whatever may be the view in 
regard to jurisdiction of the Court of the 
Munsiff in such matters, it is now to be 
seen whether this Court can exercise its 
powers under Section 115 of the Code. It 
has already been made clear that these 
revision petitions are directed against re~ 
jection of plaints in various suits by ap- 
plying the provisions of Order 7, Rule 11 
(d) of the Code. Section 2 (2) of the Code 
defines “decree” as follows:-—— 


“decree means the formal expres- 
Sion of an adjudication which, so far as 
regards the Court expressing it, conclu- 
sively determines the rights of the par- 
ties with regard to all or any of the mat- 
ters In controversy in the suit and may 
be either preliminary or final, It shall 
be deemed to include the rejection of a 
plaint and the determination of any ques- 
tion within Section 47 or Section 144, but 
shall not include— 

(a) any adjudication from which an 
appeal lies as an appeal from an order, 
or 

__(b) any order of dismissal for de- 
fault, 


Albert D’Souza v. M, S. R. T. 


Corpn., Hassan [Prs, 8-11] Ent. 83 


Explanation, — A decree is prelimi- 
nary when further proceedings have to be 
taken before the suit can be coruipletely 
disposed of. It is final when such adjudi- 
cation completely disposes of the suit. It 
may be partly preliminary and partly 

nal:” 


A reading of this definition leaves 
no doubt in my mind that rejection of a 
plaint amounts to a decree. So far as the 
Court of the Munsiff is concerned, the 
rights of the parties have been conclusi- 
vely determined by this decree. It, there- 
fore follows that the decrees are appeal- 
able under the provisions of Section 96 
of the Code. Section 20 of the Act provi- 
des that appeals against the decrees pass- 
ed by the Munsiffs are to be filed in the 
Courts of the concerned Civil Judges. I 
am, therefore, of the view that the peti- 
tioners had right of appeal to the Court 
of the Civil Judge at Hassan. 


10. Sri P. Rangaswamy in this 
connection urged that even if an appeal 
lies, this Court can exercise ite jurisdic- 
tion under Section 115 of the Code. He 
placed reliance on the decision in Kedar- 
nath Lal v. Sheonarain Ram, AIR 1952 
Pat 280. This decision does support the 
contention of Sri P. Rangaswamy. It 
lays down that Section 115 of the Code 
means that the High Court cannot act 
only in those cases in which an appeal 
lies to that Court, and the fact that an 
appeal lies to the Lower Appellate Court 
does not take away the High Court's 
power of revision. It may be mentioned 
here itself that a contrary view has been 
taken by various other High Courts, 


11. But, by now this controversy 
has been settled by the Supreme Court in 
5. S Khanna v. F. J. Dillon, AIR 1964 
SC 497. The Supreme Court has, after 
considering the decisions rendered by the 
Privy Council, Allahabad High Court and 
tar Rajasthan High Court, found as fol- 
OWS! 


“If an appeal lies against the adjudi- 
cation directly to the High Court, or to 
another Court from the decision of which 
an appeal lies to the High Court, it has 
no power to exercise its revisional juris- 
diction, but where. the decision itself is 
not appealable to the High Court direct- 
ly or indirectly, exercise of the revisional 
jurisdiction by the High Court would not 
be deemed excluded.” 

It is, hence, clear that if from the deci- 
sion in question an appeal lies tọ a sub- 
ordinate ‘Court and the decision of such 
subordinate Court is appealable to the 
High Court, the High Court has no power 
to exercise its revisional jurisdiction. I 
have already pointed out that the peti- 
tioners had right of appeal to the Court 
of the Civil Judge under Section 96 of 
the Code and Section 20 of the Act. It is, 
therefore, certain that second appeals 
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‘under Section 100 of the Code would lie 
[to this Court as against the decisions ren- 
dered by the Civil Judge. Because of 
these facts and circumstances and the law 
being as laid down by the Supreme Court 
in the decision reported in AIR 1964 SC 
1497, it has to be held that this court can- 
not exercise its revisional jurisdiction 
‘under Section 115 of the Code, 

12. In view of the foregoing rea- 
sons, I hold that these revision petitions 
are not maintainable in this Court, and 
reject them, 

13. No order as to costs under the 
circumstances of the case. 

Petitions rejected, 


AIR 1975 KARNATAKA 84 
M. SADANANDASWAMY, J. 


Gowranna and another, Petitioners v. 
Basavana Gowd, Respondent. 


Ex. Second Appeal No. 85 of 1973, 
D/- 28-2-1974.* 

(A) Civil P. C. (1908), Section 60 — 
Protection under — Nature of — Doct- 
rine of estoppel or waiver — Not applic- 
able. (Evidence Act (1872), Sections 114, 
115). 


The protection given under Sec. 60. 
Civil Procedure Code is based on public 
policy and is not intended to confer any 
personal benefit. Hence, the doctrine of 
waiver or estoppel cannot bar the plea 
which can be taken by an agriculturist 
when the house in his occupation is 
sought to be sold in execution of a decree 
against him. It is the intention of the 
legislature to afford this protection to 
agriculturists in order that agricultural 
operations may be continued to be carried 
on by them at the place where they re- 
side and it cannot be denied that inter- 
ruption of agricultural operations is 
against national interest since it may lead 
to fall in agricultural production. AIR 
1942 Mad 391, AIR 1950 Bom 155 and AIR 
1952 All 680, Rel. on. (Para 4) 

(B) Civil P. C. (1908), Section 60 (1) 
(c) — Exemption under — When avail- 
able. AIR 1964 Andh Pra 514, Dissented 
from. 

So long as the houses and other 
buildings belong to an agriculturist and 
are occupied by him, the agriculturist is 
entitled to the exemption under Section 
60 (1) (c). The exemption does not seem 
to be, according to the plain meaning of 
the words used, subject to any other con- 
dition. It is not therefore correct 
to say that Section 60 (1) (c) applies 
only in cases where it is shown to be ne- 
a acc aaa cc ad atten in en 


*(Against judgment and order passed by 
Civil J., Bellary, D/- 29-6-1973). 


JR/KR/E371/74/GDR 


Gowranna v. Basavana Gowd (Sadanandaswamy J.) 


A.I. R. 


cessary for him tc occupy the house for 
the purpose of cultivation of his lands. 
AIR 1964 Andh Pra 514, Dissented from. 

(Para 5) 
Cases Referred: Chronological Paras 
AIR 1969 Andh Pra 355 2, 3 


AIR 1964 Andh Pra 514 = (1964) 1 Andh 
WR 319 5 

AIR 1960 Andh Pra 631 = (1960) 1 Andh 
WR 417 2, 3 

ILE (1957) Bom 403 = 59 Bom LR 282 


2.3 

AIR 1955 Pat 423 = 1955 BLJR 273 3 

AIR 1952 All 680 3, 4 
51 Bom LR 1024 


AIR 1950 Bom 155 
3, 4 
1942-1 Mad LJ 292 
3, 4 


li 


AIR 1942 Mad 391 = 


AIR 1939 FC 74 = 1939 FCR 193 "3 


JUDGMENT:—- The ist appellant is 
the decree-holder, second appellant is the 
auction-purchaser end the respondent is 
the judgment-debtor. The decree-holder, 
in execution of a money-decree which he 
had obtaind against the judgment-debtor, 
got the properties of the latter including 
a house attached end brought them to 
sale. The properties were sold on 4-8- 
1972, All the properties, viz., a house and 
two lands were sold in one lot and pur- 
chased by the second appellant for a sum 
of Rs, 6,575/-. After the sale, the judg- 
ment-debtor filed an application under 
Order 21, Rule 90, Civil Procedure Code 
to set aside the sale. The learned Munsiff 
held that no fraud or material irregula- 
rity had been established. He also re- 
jected the contention of the judgment- 
debtor that the house is not liable to be 
sold under Section 60 (1) (c) of the Code 
of Civil Procedure. He accordingly dis- 
missed I. A. II and confirmed the sale. On 
appeal, the Lower Appellate Court agreed 
with the finding of the learned Munsiff 
that no fraud or material irregularity 
had been established in the publication or 
conduct of the sale, But it reversed the 
finding of the learned Munsiff on the in- 
terpretation of Section 60 (1) (c) of the 
Code of Civil Procedure, and came to the 
conclusion that the house could not be 
sold. It accordingly set aside the order 
of the learned Munsiff on I. A. II and set 
aside the sale and remanded the case to 
the execution court. 

2, It is contended by Mr. Achar, 
appearing for the appellants, that the 
iudgment-debtor must be held to have 
been estopped from raising the plea 
under Section 60 (1) (c), Civil Procedure 
Code. His contention is that the judg- 
ment-debtor had been served with the 
notice under Order 21, Rule 66, Civil Pro- 
cedure Code but did not raise such an 
objection at any time prior to the sale. 
Further he urged that even if such a plea 
could be allowed to be urged by the judg- 
ment-debtor, the kouse is not exempt 
from sale under Section 60 (1) (c), Civil 
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Procedure Code and that the finding of 
the Lower Appellate Court in this regard 
is erroneous. He relied on the decisions 
in AIR 1969 Andh Pra 355, AIR 1960 
Andh Pra 631 and ILR (1957) Bom 403 
in support of his first contention, 


3. In Santha Kumari v. Suseela 
Devi, ATR 1969 Andh Pra 355 a house be- 
longing to an agriculturist had been mort- 
gaged to the decree~holder who had ob- 
tained a mortgage decree. It was held 
that the prohibition contained in Sec- 
tion 60 (1) (ce), Civil Procedure Code is 
not based on grounds of public policy. 
Their Lordships referred to the absence 
of any prohibition of transfer of a resi- 
dential house belonging to an agricultu- 
rist under Section 60 of the Transfer of 
Property Act or elsewhere. They also 
referred to the right of a mortgagee, in 
the case of a morigage by conditional 
sale of a house belonging to an agricul- 
turist. to file a suit and obtain a decree 
for foreclosure, and to a suit filed for 
specific performance by contract of sale 
executed by an agriculturist in respect of 
a house. They therefore came to the con- 
clusion that the prohibition contained in 
Section 60 (1) (c) is not based on public 
policy, but is intended to afford protec- 
tion to an agriculturist from being dep- 
rived of a house to live in, In Shaikh 
Ahmad v. Devram Kalyanji and Co., ILR 
(1957) Bom 403 the judgment-debtor ap- 
plied for exemption of his house from 
sale under Section 60 (1) (c), Civil Pro- 
cedure Code after the Court had passed 
an order for sale but before the sale was 
held. On the consideration of the facts 
of that case, it was held that the judg- 
ment-debtor became entitled to claim the 
exemption on the date of his application 
and that there was no material to show 
that he had become so entitled at an ear- 
lier stage of the execution proceeding, It 
was therefore held that the judgment- 
debtor was not precluded from urging 
this contention at that stage. It was also 
held that the judgment-debtor should 
apply at the earliest point of time after 
he became entitled to raise such an ob- 
jection and that otherwise, his objection 
would be barred. In Raghava Reddi v. 
Krishnayya, AIR 1960 Andh Pra 631 a 
notice under Order 21, Rule 66, Civil 
Procedure Code had been served on the 
judgment-debtor at the time of proclama- 
tion of sale, but he did not appear in ans- 
wer to that notice. The property was 
brought to sale and was purchased by a 
third party who failed to make the neces- 
sary deposit and the property was order- 
ed to be re-sold. At that juncture, the 
judgment-debtor appeared and raised an 
objection to the sale of the property 
claiming exemption under Section 60 (1) 
(c), Civil Procedure Code. While consi- 


dering the principle of constructive res 
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judicata, it was held that a party vzho is 
sought to be hit by the doctrine of res 
judicata should have notice of the gues- 
tion that is sought to be raised in the 
proceedings and should have an opportu- 
nity to put forward his objections, and 
that the judgment-debtor cannot be re- 
quired to raise an objection as to the 
saleability of the property in answer to 
a notice under Order 21, Rule 66, Civil 
Procedure Code since the drawing up of 
the sale proclamation is purely a minis- 
terial or administrative matter and ne 
judicial determination is involved in sucn 
a procedure and the judgment-debtor 
would have had no notice of the point to 
be decided against him viz., as to the lia- 
bility of the property to be sold. It was 
therefore held that there was no scope 
for invoking the doctrine of res judicata 
in such a ease following the decision in 
Shyama Kant v. Rambhajan, AIR 1939 FC 
74. It was therefore held that the judg- 
ment-debtor was entitled to raise the plea 
at that stage. As against the view taken 
in AIR 1969 Andh Pra 355 and ILR (1957) 
Bom 403, there are decisions which took a 
contrary view. In Kameshwar Singh v. 
Krishnanand Singh, AIR 1955 Pat 423 it 
has been held that even though a judg- 
ment-debtor has waived all objections as 
to the irregularities in connection with 
the issue of a fresh sale proclamation, he 
can still question the execution on the 
ground that the properties which were 
advertised for sale could not be sold being 
non-saleable. It was held that the proper- 
ties being not liable to be sold, the execu- 
ting court had no jurisdiction to sell them 
and that therefore the doctrine of cons- 
tructive res judicata does not apply. In 
Subramaniam v, Satyanadham (AIR 1942 
Mad 391) it was held that the agreement 
by a person getting a salary of Rs. 100/~ 
that the creditor may take a certain sum 
out of the salary is not enforceable in 
law, since the provisions of Section 60, 
Civil Procedure Code are intended to 
give protection. to persons in the position 
of the debtor in that case on grounds of 
public policy and not merely to confer a 
personal benefit upon them. In M. and 
S. M. Railway v. Rupchand, AIR 1950 
Bom 155 which is also a case under Sec- 
tion 60 (1) (i), Civil Procedure Code it 
was held that the prohibition under Sec- 
tion 60, Civil Procedure Code is based on 
the ground of public policy and that it is 
not open to the railway servant to con- 
tract himself out of such a provision or 
to waive its benefit and that the princi- 
ple of waiver does not apply to the sta- 
tutory prohibihtion based on public poli- 
cy. In Ram Naresh v. Ganesh Mistri, 
AIR 1952 AH 680 a residential house of 
an agriculturist was attached before judg- 


ment in a suit to recover a certain 
amount. The suit was compromised and 
the agriculturist-judgment-debtor agreed 
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to allow the house to continue under at- 
tachment till the realisation of the dec- 
ree. When the decree-holder sought the 
sale of the house, the judgment-debtor 
raised an objection contending that the 
house could not be sold in execution of 
the decree under Section 60 (1) (c), Civil 
Procedure Code, Jt was held that even if 
the judgment-debtor had stated in ex- 
press terms that he was willing to get 
the house sold in execution of the decree, 
he cannot be pinned down to that state- 
ment, since there can be no estoppel 
against a statute. 


4, In the present case, there is no 
dispute that the judgment-debtor is an 
agriculturist and that he is in occupation 
of the house sought to be sold. Under 
section 60 (1) (c), the houses and other 
buildings belonging to an agriculturist 
and occupied by him are exempt from 
attachment or sale. This is a protection 
intended to be given to an agriculturist. 
I am in agreement with the statement of 
the law in AIR 1942 Mad 391. AIR 1950 
Bom 155 and AIR 1952 All 680, to the 
effect that the protection given under 
Section 60, Civil Procedure Code is based 
on public policy and is not intended to 
confer any personal benefit, Hence, the 
doctrine of waiver or estoppel cannot bar 
the plea which can be taken by an agri- 
culturist when the house in his occupa- 
tion is sought to be sold in execution of a 
decree against him. It is the intention of 
the legislature to afford this protection to 
agriculturists in order that agricultural 
operations may be continued to be car- 
ried on by them at the place where they 
reside and it cannot be denied that inter- 
ruption of agricultural operations is 
against the national interest since it may 
lead to fall in agricultural production. 


5. Tt was next urged by Mr. Achar, 
that the house is admittedly situate four 
furlongs away from the agricultural land 
belonging to the judgment-debtor, that it 
cannot be said that the residence. of the 
judgment-debtor is necessary for his car- 
rying on agricultural operations and that 
therefore the exemption under Section 60 
(D (c), Civil Procedure Code is not ap- 
plicable to the house. It is also contended 
that the judgment-debtor owns other 
houses also and that if this house is sold, 
it is possible for him to reside in an- 
other house belonging to him. He relied 
on the decision in Ambiah v. Mallanna, 
ATR 1964 Andh Pra 514. In that case, 
the house was situated 4 or 5 miles away 
from the lands. It was established that 
the judgment-debtor resided in that house 
and stored grains in it. It was held that 
the intendment of clauses (b) and (c) of 
clause (1) of Section 60, Civil Procedure 
Code is that protection should be given to 
‘the real tillers of the soil who: depend 
upon agriculture for their living and that 
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there should be a nexus between the 
agricultural implements etec., on the one 
hand and the house on the other, in order 
to claim the benefit of these clauses. It 
was further observed that it is only the 
articles used or, may be used for agricul- 
tural purposes and the houses occupied 
for carrying on cultivation that are with- 
in the scope of the proviso. and that the 
exemption can be claimed in regard to 
the houses which are occupied for the 
purpose of cultivating those lands. It was 
held that the judgment-debtor cannot be 
said to be in occupation of the house for 
the purpose of enjoyment of the lands. 
It was considered not necessary to exa- 
mine the question whether the judgment- 
debtor in that case was a person who de- 
pended upon tilling for his living and is 
unable to maintain himself otherwise. It 
was therefore held that the judgment- 
debtor could not claim the exemption 
under Section 60 (1) (c). In the first place, 
there is no finding whether the judgment- 
debtor in that case was himself an agri- 
culturist or not. Secondly, the decision 
assumes that the exemption under Sec- 
tion 60 (1) (c) applies only in cases where 
it is shown to be necessary for him to 
occupy the house for the purpose of cul- 
tivation of his lands. But we have to 
apply the provisions of Section 60 (1) (c) 
as they stand. There seems to be no war- 
rant for imposing such a restriction on 
the exemption granted under the said 
provision. Under the said provision the 
houses and other buildings belonging to an 
agriculturist and occupied by him are en- 
titled to the exemption, What is mention- 
ed in the brackets is intended to be an 
additional benefit to the agriculturist and 
the exemption is extended to the mate- 
rials and the sites of the houses and 
buildings and the land immediately ap- 
purtenant to the houses, which are neces- 
sary for the enjoyment of the houses and 
other buildings. So long as the houses and 
other buildings belong to an agriculturist 
and are occupied by him, the agricultu- 
rist is entitled to the exemption under 
Section 60 (1) (©). The exemption does 
not seem to be, according to the plain 
meaning of the words used, subject to 
any other condition. Hence, the condi- 
tions sought to be imposed in the said 
decision is, with respect to the learned 
Judges who decided that case, in my 
opinion, unwarranted. Hence, the Lower 
Appellate Court was justified in coming 
to the conclusion that the house is not 
liable to be attached and sold. 


6. Since the sale of the lands and 
house have been sold in one lot, the 
Lower Appellate Court was justified in’ 
setting aside the entire sale. This Appeal 
is, therefore, dismissed with costs. 

Appeal dismissed, 
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Parasappa Nagappa Walikar. Appel- 
lant v. Chandrawwa and others, Respon- 
dents. 


Second Appel No. 818 of 1972, D/- 
15-2-1974, 

(A) Constitution of India, Article 254 
(2) — Repugnancy — Tests to determine 
— Section 8 (2) (b) Hindu Minority and 
Guardianship Act not repugnant to Sec- 
tion 21 (2) (a) Mysore Land Reforms Act 
— Former prevails over latter. (Hindu 
Minority and Guardianship Act (1956), 
Sections 8 (2) (b) and 6 — Mysore Land 
Reforms Act (10 of 1962), Sections 2i (2) 
(a) and 138). 


Section 8 (2) (b) of the Hindu Mino- 
rity and Guardianship Act is a special 
provision applicable to transactions en- 
tered into by the natural guardian of a 
minor governed by the Hindu Law. Sec- 
tion 21 (2) (a) of the Mysore Lands Re- 
foms Act is a general provision applicable 
to the sub-lease which can be effected by, 
among other persons mentioned therein, 
a minor irrespective of the fact whether 
he is governed by the Hindu Law or not. 
Hence, the general provision cannot be 
construed as overriding the special provi- 
sion. The two Acts do not operate in the 
same or identical fields and there is no 
repugnancy or conflict between Section 8 
(2) (b) of the Central Act and Section 21 
(2) (a) of the Mysore Act. Hence, Sec- 
tion 8 (2) (b) must be held to apply to 
the cases of a minor governed by the 
Hindu Law when he or she sub-lets land 
held by him or her as tenant under Sec- 
tion 21 (2) (a) of the Mysore Act, 

(Para 6) 

Section 138 of the Mysore Land Re- 
forms Act cannot be invoked to contend 
that the State Act must prevail over the 
Central Act in relation to sub-letting bya 
minor tenant of the land held by him as 
Section 138 must be read subject to Arti- 
cle 254 (2) of the Constitution of India. 
Under Article 254 (2) of the Constitution, 
the State Act will prevail over the Cen- 
tral Act only in case of repugnancy. 

(Para 7) 


Hence, where on the death of a Hindu 
statutory tenant, the mother, as the natu- 
ral guardian of the minor daughters, exe- 
cuted a lease for 10 years in favour of a 
stranger in respect of the tenancy land 
which had devolved on the heirs under 
Section 24 of the Mysore Land Reforms 
Act, the tenancy right not being an un- 
divided interest in the joint family pro- 
perty referred to in Section 6 of the 
. Hindu Minority and Guardianship Act, 
the restrictions placed on the powers of 
a natural guardian by Section 8 (2) of 
that Act apply and the lease created by 
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the mother being beyond the powers of a 
natural guardian under Section 8 (2) (b) 
would not be binding on the shares of the 
minor daughters. _ _ (Para 4) 
Cases Referred: Chronological Paras 
AIR 1970 SC 237 = 1970 Lab IC 276 9 
AIR 1959 SC 648 = 1959 Supp (2) SCR 3 


AIR 1954 SC 752 = 1954 Cri LJ 1822 3 


W. K. Joshi, for Appellant; S5. D. 
Chhatre, for Respondent Nos. 1 and 2: 

JUDGMENT:— Defendant 1 is the 
appellant, Respondents 1 and 2 are plain- 
tiffs 1 and 2, and respondents 3 and 4 de- 
fendants 2 and 3. Plaintiffs 1 and 2 are 
minors represented by their maternal 
uncle as the next-friend, Plaintiff 3 is the 
mother of plaintiffs 1 and 2. The three 
plaintiffs instituted a suit for a declara- 
tion that the lease deed dated 1-4-1956 
executed by the third plaintiff along with 
defendant 2 in favour of defendant 1 is 
not binding on the plaintiffs, or on such 
of the plaitiffs as may be found not bound 
by it and for joint possession of their 3/4th 
share along with defendant 1, or of such 
share to which they or any of them may 
be found entitled to with future mesne 
profits etc. Plaintiff 3 is the step-mother 
of defendant 2. The husband of plain- 
tiff 3, Baji Rama Pundenawar, died on 
3-3-1966 at Algur leaving behing him 
plaintiffs 1 to 3 and defendant 2 as his 
heirs. This Baji was the statutory tenant 
of Sy. No. 12/3 of Sanal in Jamkhandi 
Taluk belonging to defendant 3, The 
plaintiffs claim that on the death of Baji, 
his tenancy rights devolved on the plain- 
tiffs and defendant 2, under Section 24 of 
the Mysore Land Reforms Act (Act X of 
1962). Plaintiffs 1 and 2 were minors at 
the time of their father’s death. Accord- 
ing to the plaint allegations, plaintiff 3 
was in a depressed mood and unable to 
understand the consequence of her action 
and taking advantage of such mental 
condition of hers, the 1st defendant, in 
collusion with the second defendant, in- 
duced the third plaintiff to execute a re- 
gistered lease deed dated 1-4-1966 in his 
favour for a period of 10 years. Since 
fraud was practised on her by defendants 
1 and 2, the said lease deed is not bind- 
ing on the 3rd plaintiff. It was also al- 
leged that the third plaintiff had no au- 
thority to lease out the suit land for a 
period of 10 years so far as the half share 
of the minor plaintiffs 1 and 2 is concern- 
ed since such an alienation offends ithe 
provisions of Sec. 8 (2) of the Hindu 
Minority and Guardianship Act 1956, and 
is therefore not binding on them. It is 
also alleged that the said lease deed is 
detrimental to the interests of the minor 
plaintiffs and therefore not binding on 
their half share in the suit property. De- 
fendant 1 pleaded that in pursuance of 
the lease deed executed by the natural 
guardian of the plaintiffs, he was put in 
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possession of the property as sub-tenant. 
Defendant 2 supported the case of defen- 
dant 1. The trial Court decreed the suit 
declaring that the lease deed dated 1-4-66 
is not binding on the half share of the 
plaintiffs 1 and 2 and that the plaintiffs 
are entitled to joint possession of their 
half share in the suit property along with 
defendant 1 and directed an enquiry into 
future mesne profits from the date of suit 
till the plaintiffs 1 and 2 got joint posses- 
sion, The suit against defendants 2 and 3 
was dismissed. Defendant 1 appealed. 
The Lower Appellate Court concurred 
with the finding of the trial Court that 
the interests of the minor plaintiffs 1 and 
2 are not affected by the lease deed by 
virtue of Section 8 (2) of the Hindu Mino- 
rity and Guardianship Act, and the same 
is not binding on their share in the suit 
property. It dismissed the appeal, 


2. Both the lower Courts have 
held that the plaintiffs have not esta- 
.blished the fraud alleged by them in se- 
curing the lease deed from the third 
plaintiff. There is no reason to interfere 
with that finding. 


3. Mr. Joshi, appearing on behalf 
of the appellants, however, contended 
that the sub-lease created by the lease 
deed, Ext, D-1, executed by the third 
plaintiff is valid under the provisions of 
clause (1) of Section 21 the Mysore Land 
Reforms Act, and that the provisions of 
Section 8 (2) of the Hindu Minority and 
Guardianship Act cannot override the 
provisions of the State Act. His conten- 
tion is that the Mysore Land Reforms Act 
having been enacted in exercise of the 
powers of the State Legislature under 
Item 18 of the State List of Sch. VII of 
the Constitution of India, and the Hindu 
Minority and Guardianship Act, 1956 hav- 
ing been enacted by Parliament under 
the powers conferred on it under Item 5 
of the Concurrent List, the State Act 
should prevail over the Central Act as 
provided in clause (2) of Article 254 of 
the Constitution, since the State Act had 
been reserved for consideration of the 


President and has received his assent. AS. 


against this Mr. Chhatre contended, first- 
ly, that Section 8 (2) of the Hindu Mino- 
rity and Guardianship Act has no appli- 
cation to the present case, and that even 
if it does apply, there is no repugnancy 
between Section 8 (2) of the Central Act 
and Section 21 (2) of the State Act. 

4, The relevant portion of clause 
(1) of Section 21 of the Mysore Land Re- 
forms Act, 1961 (hereinafter referred to 
as the Mysore Act) reads as follows: 


*9) Sub-division, sub-letting and 
assignment prohibited-— 
‘| + % PTE 
It is the case of the plaintiffs that the de- 
ceased Baji was a member of the joint 
family of himself, his wife and his daugh- 
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ters (Plaintiff 3, plaintiffs 1 and 2 and de- 
fendant 2), and that the wife and daugh- 
ters are the surviving members ọf the 
said family and are therefore entitled to 
partition and sub-divide the land leased 
to Baji. Under.Clause 2 (a) of Section 21, 
it is provided that notwithstanding any- 
thing contained in sub-section (1), it shall 
be lawful for a tenant who is a minor, a 
widow etc., to sub-let such land held by 
her or him as a tenant. It is the conten- 
tior. of appellant-defendant 1 that plain- 
tiff 3 could validly execute the suit lease 
deei for a period of 10 years to bring 
about a sub-lease in respect of the shares 
of the minor also in the suit land under 
sub-clause (a) of clause (2) of Section 21. 
The word ‘joint family’ has been defined 
under Section 2 (17) of the Mysore Act to 
meen, in the case of persons governed Dy 
Hindu Law, an undivided Hindu family, 
and in the case of other persons, a group 
or unit the members of which are by cus- 
tom joint in estate or residence. Under 
Section 8 (2) of the Central Act, it is pro- 
vided that the natural guardian of a 
minor governed by Hindu Law shall not 
transfer any part of the immovable pro- 
perty of the minor for a term exceeding 
more than one year beyond the date on 
which the minor will attain majority, 
without the previous permission of the 
Court. It is admitted that no such pre- 
vious permission has been obtained in the 
present case, The term ‘natural’ guardian 
has been defined under Section 4 (c) of 
the Central Act to mean any of the guar- 
dians mentioned in Section 6. Section 6 
of the Central Act states who are the 
natural guardians of a Hindu minor in 
respect of the minor’s person as well as 
in respect of the minor’s property ex- 
cluding his or her undivided interest in 
the joint family property. Hence, the 
prohibition contained in Section 8 (2) (a) 
applies only with respect to a minor's 
property other than his or her undivided 
interest in the joint family property. It 
is the contention of the plaintiffs that the 
statutory right of tenancy which vested 
in Baji does not upon his death constitute 
an undivided interest of his minor daugh- 
ters in the joint family property. Their 
contention is that the right vested in the 
daughters of Baji does not constitute their 
undivided interest in a joint Hindu fami- 
ly and therefore, the bar under Sec. 8 (2) 
(a) of the Central Act does apply. Ac- 
cording to the commentary in Mulla’s 
Hindu Law, 13th Edn. page 246, joint fa- 
mily property according to Hindu Law is 
elther ancestral property or separate pro- 
perty of coparceners, The term ‘joint 
family property’ is synonymous with 
‘coparcenery property.’ The incidents of 
of joint family or coparcenery property 
are that in which every coparcener has a 
joint interest and a joint possession. The 


following are the main incidents of joint 
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family or coparcenery property. 


(a) it devolves by survivorship, not 

by succession; this proposition must now 
be read in the context of Sections 6 and 
30 of the Hindu Succession Act, 1956, in 
cases where those sections are applicable. 
(b) it is property in which the male 
issues of the coparceners acquire an in- 
terest by birth, 
According to the pleading, the case of the 
plaintiffs is that Baji was a statutory te- 
nant and hence under Section 21 (1) of 
the State Act the wife and daughters of 
the deceased tenant are entitled to parti- 
tion and sub-divide the land leased by 
virtue of the said statutory provision. But 
for this statutory provision they would 
not be entitled to this right. There is no 
plea in this case that the right of tenancy 
possessed by Baji during his lifetime was 
the joint family property of himself and 
his wife and daughters, Hence it must 
be held that the share of the minor plain- 
tiffs 1 and 2 in the tenancy right in res- 
pect of the suit land is not an undivided 
interest in the joint family property re- 
ferred to in Section 6 of the Central Act. 
Hence, the restriction on the powers of a 
natural guardian under Section 8 of the 
Central Act does apply. Since the period 
of lease exceeds five years, the sub-lease 
created under Exhibit D-1 was one be- 
yond the powers of the natural guardian, 
namely, the third plaintiff, as far as the 
shares of the minor plaintiffs are con- 
cerned. 

5. It is therefore, necessary to 
consider whether there is repugnancy be- 
tween Section 8 (2) (b) of the Centrai 
Act and Section 21 (2) (a).of the State 
Act, The three principles which have to 
be applied in considering whether there 
is repugnancy between two statutes have 
been held to be the following in Deep 
Chand v. State of U. P., AIR 1959 SC 
648. 

(1) Whether there is direct conflict 
between the two provisions: 

(2) Whether Parliament intended to 
lay down an exhaustive Code in respect 
of the subject-matter replacing the Act of 
the State Legislature: and 

(3) Whether the law made by Parlia- 
ment and the law made by the State Le- 
gislature occupy the same field, 


It was held in that case that the amended 
Act occupied the same field in respect of 
the schemes, under the Motor Vehicles Act 
initiated after the Amending Act and 
therefore to that extent the State Act 
must yield place to the Central Act, but 
that the same cannot be said of the 
schemes framed under the U. P, Act be- 
fore the Amending Act came into force. 
It was further held that the identity of 
the field may relate to the pith and sub- 
stance of the subject-matter and also the 
period of its operation, and that when 
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both coincide, the repugnancy is complete 
and the whole of the State Act becomes 
void. This was no doubt a decision under 
Article 254 (1) of the Constitution but ths 
same principle applies to the interpreta- 
tion of clause (2) of Article 254 when the 
question of repugnancy between a State 
Act which has received the assent of the 
President and the Central Act arises. The 
provisions of Article 254 (2) of the Con- 
stitution. fell for interpretation in Zaver- 
bhai v. State of Bombay, AIR 1954 SC 
752 and it was observed as follows: 


“The important thing to consider with 
reference to this provision is whether the 
legislation is in respect of the same mat- 
ter. If the later legislation deals not with 
the matter which formed subject of the 
earlier legislation but with other and 
distinct matters though of a cognate and 
allied character, then Article 254 (2) will 
have no application, The principle em- 
bodied in Section 107 (2) and Article 254 
(2) is that when there is legislation co- 
vering the same ground both by the 
Centre and by the Province, both of them 
being competent to enact the same, the 
law of the Centre should prevail over 
that of the State.” 

Section 7 of the Essential Commodities 
Act, a Central Act, was held to be a com- 
prehensive Code covering the entire field 
of punishment for offences under the Act, 
Sraded according to the commodities and 
to the character of the offence. The sub- 
ject of enhanced punishment that is dealt 
with by the said Act was limited to the 
case of hceardirg of food grains. It was 
held that the Central Act is a legislation 
in respect of the same matter as the State 
Act and that the question of punishment 
for contravention of orders both under 
the Central and State Acts constitute a 
single subject-matter and cannot be split 
up. It was further stated that the princi- 


. ple on which the rule of implied repeal 


rests, namely, that if the subject-matter 
of the later legislation is identical with 
that of the earlier, so that they cannot 
both stand together then the earlier is re- 
pealed by the later enactment, would be 
equally applicable to a question under 
Article 254 (2) of the Constitution whera 
the further legislation by Parliament is 
in respect of the same matter as that of 
the State law. In U. P, Electric Supply 
Co. v. R. K. Shukla, ATR 1970 SC 237 
both the State and the Union were com- 
petent to legislate with respect tu. the 
same field of legislation, namely in the 
matter of lay off retrenchment. By ad- 
ding Section 25-J (2) it was enacted that 
under the Industrial Disputes Act, 1947, 
the rights and liabilities of employers 
and workmen in so far as thev relate to 
lay off and retrenchment shall re Jeier- 
mined in accordance with the provisions 
of Chapter V-A of that Act: whereas 
under Section 6-R (2) of the corresponding 
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U, P. Act it was enacted that the rights 
and liabilities of employers and workmen 
relating to lay off and retrenchment shall 
be determined in accordance with the 
provisions of Sections 6-J to 6-Q. It was 
held that the relevant provisions of the 
two Acts on the matter in controversy 
were not materially different and that bv 
virtue of Article 254 (2) of the Constitu- 
tion, Section 6-R (2) of the U. P. Act 
prevailed notwithstanding any prior law 
made by the Parliament. 


BHA, The following rule of inter- 
pretation has been stated in Craies on 
Statute Law, 7th Edn. at page 377: 


“The general maxim is, generalia 
specialibus non derogant — i.e.. general 
provisions will not abrogate special provi- 
sions. When the législature has given its 
aitention to a separate subject and made 
provision for it, the presumption is that a 
subsequent general enactment is not in- 
tended to interfere with the special pro- 
vision unless it manifests that intention 
very clearly. Each enactment must be 
construed in that respect according to its 
own subject-matter and its own terms.” 


6. The Mysore Act deals with the 
relationship between landlords and te- 
nants in respect of agricultural lands. 
section 21 (1) of the Mysore Act deals 
with a case in which the tenant dies and 
provides that the surviving members of 
his family, if he was a member of a joint 
family, and his heirs, in other cases shall 
be entitled to partition and  sub-divide 
the land leased. Under clause (2) it is 
lawful for a minor tenant to sub-let the 
land held by him or her as a tenant. 
These two provisions apply to persons 
governed by the Hindu Law as well as 
to other persons in view of the definition 
of the term ‘joint family’ in Section 2, 
clause (17) of the Mysore Act. Bui Sec- 
tion 8 (2) (b) of the Central Act deals 
with the personal law as applicable to 
Hindus and persons governed by the 
Hindu Law and not to others. The sub- 
ject-matter of the Central Act deals with 
the personal law as applicable to Hindus 
and persons governed by the Hindu law; 
whereas the Mysore Act deals with the 
relationship of landlord and tenant as ap- 
plicable to agricultural property. Hence, 
iit cannot be said that both the Acts ope- 
rate in the same or identical field. Sec- 
tion 8 (2) (b) of the Central Act is a spe- 
cial provision applicable to transactions 
entered into by the natural guardian of a 
minor governed by the Hindu Law. Sec- 
ition 21 (2) (a) of the Mysore Act is a 
general provision applicable to the sub- 
lease which can be effected by among 
other persons mentioned therein, a minor 
irrespective of the fact whether he is 
governd by the Hindu Law or not. Hence, 
the general provision canrot be constru- 
ed as overriding the special provision. 
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Therefore, it cannot be said that there is 
repugnancy between the provisions of 
Section 8 (2) (b) of the Central Act and 
Section 21 (2) (a) of the State Act. Hence 
Section 8 (2) (b) must be held to apply to 
the cases of a minor governed by the 
Hindu Law when he or she sub-lets land 
held by him or her as tenant under Sec- 
tion 21 (2) (a) of the Mysore Act, The 
sub-lease contemplated under Section 21 
2) fa) must be read'as subject to the pro- 
visions of Section 8 (2) (b) of the Central 
Act, where the minor is a person govern- 
ed by the Hindu Law as contemplated 
under the Central Act. Thus read, there 
is no conflict between the said two pro- 
wens of the Central Act and the State 
ct. 


7. Mr. Joshi relied ‘on Section 138 
of the Mysore Act, wherein it is provid- 
ed that the Act shall have effect not- 
withstanding anything inconsistent there- 
with contained in any other enactment 
with respect to matters enumerated in 
List IT and List III of the VII Sch. to the 
Constitution of India, and contended that 
the State Act must prevail over the Cen- 
tral Act in relation to sub-letting by a 
minor tenant of the land held by him. 
But this provision must be read subject 
to Article 254 (2) of the Constitution of 
India. Under Article 254 (2) of the Con- 
stitution the State Act will prevail 
over the Central Act only in case 
of repugnancy. Since there is no repug- 
nancy as noted above Section 138 does 
not advance the .case of defendant 1 any 
further. 


§. The lower Courts were there- 
fore justified in holding that the lease 
deed executed by plaintiff 3 on their þe- 
half is not binding on their half share in 
the suit property. The lower Courts, 
however, have granted a decree for joint 
possession of their half share in the suit 
property along with the first defendant. 
But the first defendant is a stranger to 
the family of the plaintiffs. Hence, they 
are not entitled to joint possession along 
with defendant 1. Therefore, that part of 
the decree of the lower Courts relating 
to icint possession of the half share of 
the plaintiffs in the suit property along 
with defendant 1 is set aside. Conse- 
quently, that part of the decree directing 
enquiry into future mesne profits is also 
set aside. In other respects, the decree 
= the Lower Appellate Court is confirm- 
ed. 


9. This appeal is therefore partly 
allowed as above stated. The parties shall 
bear their own costs in this appeal. 

Appeal partly allowed. 
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AIR 1975 KARNATAKA 91 
CHANDRASHEKHAR AND 
NORONHA, JJ. 

D. S. Rekhi and another, Appellants 
v. Shivarathri Rajendra Swamiji, Res- 


pondent. 
Misc. First Appeal No. 327 of 1973, 
D/- 25-1-1974. 


(A) Motor Vehicles Act (1939), Sec- 
tion 110 — Damage to vehicle — Power 
of Claims Tribunal to award compensa- 
tion. 1968 Acc CJ 1 (Mad) and AIR 1971 
Punj and Har 144, Dissented from, 


Where an automobile accident re- 
sults in bodily injury or death and also 
damage to property of a third person, it 
is the claims Tribunal alone that can ad~- 
judicate upon the claim for compensation 
for damage to property also. The proviso 
to that sub-section, which gives a claimant 
claiming compensation of more than 
Rs. 2,000 for damage to property arising 
out of such accident. an option to refer 
such claim to a Civil Court for adjudica- 
tion, further makes it clear that the 
Claims Tribunal has jurisdiction to ad- 
judicate on claims for damages to pro- 
perty also arising out of such accident. 
(i971) 1 Mys LJ 86, Followed: AIR 
i962 Madh Pra 19 and 1968 Ace CJ 338 
(Gui), Rel. on: 1969 Ace CJ 1 (Mad) and 
AIR 1971 Punj and Har 144, Dissented 
from. (Paras 6, 9, 11) 

(B) Motor Vehicles Act (1939), Sec- 
tion 119-A (1) (a) and (b) — Expression 
‘property of third party’ — Person sus- 
taining bodily injwry is covered by the 
expression. (Para 11) 

(Quaere) Whether a person other than 
one who has suffered bodily iniury, or 
who is L. R. of person who died in the 
accident: as also a person who has not 
suffered any bodily injury in an auto-ac- 
cident or his L. R. but whose property 
has suffered damage in the accident. can 
be said to be covered by expression ‘Third 
Party’ occurring at end of Sec. 110 (1)? 

(Para 11) 

Cases Referred: Chronological Paras 
(1971) 1 Mys LJ 86 = 1971 Acc CJ 240 6 
AIR 1971 Puni and Har 144 = 1971 Acc 
Ci 37 7, 10 
1969 Acc CJ 1 = (1969) 2 Mad LJ 417 7 
1968 Ace CJ 338 (Gui) 6 
AIR 1962 Madh Pra 19 = 1961 Jab LJ 
987 6 

P. P. Bopanna, for Appellants; K. N. 
Shankarlingappa. for Respondent, 

CHANDRASHEKHAR, J.:— This 
appeal under Section 110-D of the Motor 
Vehicles Act, 1939 (hereinafter referred to 
as the ‘Act’), is from a judgment of the 
Motor Accidents Claims Tribunal, Dhar- 
war, (hereinafter referred to as the ‘Tri- 
bunal’) awarding compensation for bodily 
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injury and for damage to a car in an 
automobile accident, , 

2. Most of the material facts are 
not in dispute, On 28-6-1971 the respon- 
dent was travelling in his car on Banga- 
lore-Poona road. A lorry belonging to 
appellant-1 collided against the car at a 
place about 4 miles from Haveri. As a 
result of the accident, the respondent sus- 
tained bodily injury and his car was da- 
maged beyond repair. 

3. On an application under Sec- 
tion 110-A of the Act, the Tribunal held 
that the accident was due to negligence 
of the driver of the lorry and awarded a 
compensation of Rs. 1,000 for the bodily 
injuries sustained by the respondent and 
a compensation of Rs. 10,000/- for damage 
to his car. The owner of the lorry and 
the insurance company with which the 
ony was insured, have preferred this ap- 
peal. 

4. In this appeal, Mr. P. P, Bo- 
panna, learned Counsel for the appellants, 
urged the following contentions: 

(i) The Tribunal had no jurisdiction 
to award compensation for damage to the 
respondent’s car; 

(ii) The compensation awarded for 
bodily injury was excessive: and 

(iii) The compensation awarded for 
damage to the car, was also excessive. 


5. Elaborating his first contention, 
Mr. Bopanna urged that under Section 110 
of the Act, the Tribunal has jurisdiction 
to award compensation for only bodily 
injury or death resulting from an auto- 
mobile accident and that the Tribunal has 
no jurisdiction to award compensation 
for any damage to property resulting 
from such accident. 

v. MM & GI 


6. In Krishnappa 
Cə., (1971) 1 Mys LJ 86, a Bench of this 
Court considered the question whether 
under Section 110 of the Act, as it stood 
before it was amended by the Motor 
Vehicles (Amendment) Act, 1969 (Central 
Act 56 of 1969), the Claims Tribunal had 
jurisdiction to award compensation for 
damage to property in an automobile ac- 
cident in which bodily injury or death 
had also resulted. Their Lordships held 
that where an automobile accident result- 
ted in death or bodily injury and also 
damage to property of a third person, the 
Claims Tribunal alone had jurisdiction 
to adjudicate on the claim for compensa- 
tion for such damage to property also. 
in coming to this conclusion. their Lord- 
ships followed the decision of the Madhya 
Pradesh High Court in Omprakash v. 
National Fire & Gen. Insce Co. AIR 1962 
Madh Pra 19, which was also followed by 
a Den ea of ane oa. High Court 
in Jos atansi paji v. Guja SR 
1968 Ace CJ 338. ee oe 


However, Mr. Bopanna urged 


7. 
that the view taken in the aforesaid de~ 
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cisions requires reconsideration in the 
light of the decision of a single Judge of 
the Madras High Court in Selvaraj v. 
Jagannathan, 1969 Acc CJ 1 which was 
followed by a Division Bench of the Pun- 
jab and Haryana High Court in B. S. Nat 
v. Bachan Singh, 1971 Ace CJ 37 = (AIR 
1971 Punj and Har 144) in which it was 
held that the claims Tribunal had no ju- 
risdiction under Section 110 of the Act to 
award compensation for damage to pro- 
perty. 


8, In the present case the acci- 
dent occurred after Section 57 of the 
Motor Vehicles (Amendment) Act, 1969, 
which amended Section 110 of the Act, 
came into force, Sub-section (1) of Sec- 
tion 110 of the Act, as so amended, reads: 


"110. Claims Tribunals, — (1) A State 
Government may, by Notification in the 
Official Gazette, ‘constitute one or more 
Motor Accidents Claims Tribunals (here- 
inafter referred to as Claims Tribunals) 
for such area as may be specified in the 
Notification for the purpose of adjudicat- 
ing upon claims for compensation in res- 
pect of accidents involving the death of 
or bodily injury to, persons arising out 
of the use of motor vehicles, or damages 
to any property of a third party so aris- 
ing or both: 


Provided that where such claim in- 
cludes a claim for compensation in res- 
pect of damage to property exceeding 
rupees two thousand, the claimant may, 
at his option, refer the claim to a Civil 
Court for adjudication, and where a re- 
ference is so made, the Claims Tribunal 
shall have no jurisdiction to entertain 
“any question relating to such claim.” 


9. Even if there was any doubt or 
ambiguity as to whether Section 110 of 
the Act, as it stood before it was so 
amended, conferred jurisdiction on the 
Claims Tribunal to adjudicate on a claim 
for compensation for damage to property 
in an automobile accident involving death 
or bodily injury, such doubt or ambiguity 
has been, in our opinion, removed by the 
amendment of Section 110 of the Act. The 
latter portion of the amended sub-sec- 
tion (1) of Section 110 of the Act, which 
reads “for the purpose of adjudicating 
upon claims for compensation in respect 
of accidents involving the death of, or 
Ibodily injury to, persons arising out of 
the use of the motor vehicles, or dama- 
ges to any property of the third party so 
arising or both”, clearly shows that the 
Claims Tribunal has been conferred juris- 
diction to adjudicate upon claims for com- 
pensation not only for death or bodily in- 
iury but also for damage to property of 
a third party if such damage resulted in 
an accident involving death or bodily in- 
jury. The proviso to that „sub-section, 
which gives a claimant claiming compen- 
sation of more than Rs. 2,000/- for da- 
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mage to property arising out of such 
accident, an option to refer such claim to 
a Civil Court for adjudication, further 
makes it clear that the Claims Tribunal 
has jurisdiction to adjudicate on claims 
for damages to property also arising out 
of such accident. If the Claims Tribunal 
has no such jurisdiction, such claimant 
can approach a Civil Court only and not 
the Claims Tribunal and there can be 
no question of option to take the matter 
to Ss Civil Court or to the Claims Tribu- 
nal, 


10. However, Mr. Bopanna refer- 
red to certain observations of Suri, J., 
who spoke for the Bench in B. S. Nat’s 
case 1971 Acc CJ 37 = (AIR 1971 Punj & 
Har 144), to the effect that a person who 
sustained damage to his property in a 
motor accident, is not one of the persons 
mentioned in clause (a) or (b) of sub-sec- 
tion (1) of Section 110-A as those who 
can make an application for compensa- 
tion arising out of an accident of the 
nature specified in sub-section (1) of Sec- 
tion 110 of the Act. Mr. Bopanna argu- 
ed that in spite of the amendment of 
Section 110 of the Act, the omission in 
sub-section (1) of Section 110-A to speci- 
fy a person who has sustained damage to 
his property in such accident as one of 
the persons who can make an application 
for compensation, has rendered amended 
sub-section (1) of Section 110 ineffective 
to confer jurisdiction on the Claims Tri- 
bunal to adjudicate on a claim for com- 
pensation for damage to property of a 
third person in such accident. 


11. For the purpose of this ap- 
peal, it is not necessary for us to fo into 
the questions whether the expression 
‘third party’ occurring at the end of sub- 
section (1) of Section 110 includes a per~ 
son other than a person who has sustain- 
ed bodily injury or who is a legal repre- 
sentative of a person who died in an au- 
tomobile accident: and whether a person 
who has not sustained any bodily injury 
in an automobile accident or who is not 
such legal representative, but whose pro- 
perty has suffered damage in such acci- 
dent, can make an application under Sec- 
tion 110-A. In the present case, the res- 
pondent who has claimed compensation 
for damage to his car, had also sustained 
bodily injury in the automobile accident. 
He undoubtedly comes within the des- 
cription of clause (a) of sub-sec (1) of 
Section 110-A of the Act and hence he 
was competent to make an application 
under Section 110-A claiming compensa- 
tion not only for the bodily injury suf- 
fered by him but also for damage to his 
property, namely, the car. As stated 
earlier, sub-section (1) of Section 110 of 
the Act has conferred on the Claims Tri-~ 
bunal jurisdiction to adjudicate on a 
claim for compensation for damage to 
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[property arising out of an accident in- 
volving death or bodily injury. 

12. Thus, we are unable to accept 
the contention of Mr. Bopanna that the 
Claims Tribunal, had no jurisdiction to 
award compensation for damage to the 
respondent’s car, 

13. Elaborating his second conten- 
tion, Mr. Bopanna argued that the inju- 
ries sustained by the respondent were 
simple ones and that hence a compensa- 
tion of Rs, 1000 therefor, was excessive. 

14, The bodily injuries sustained 
by the respondent have been described 
thus in Ext. P-6, the wound certificate 
issued by the Resident Medical Officer of 
the Health Centre of Karnataka Univer- 
sity, Dharwar: 

(1) Contusion right side of chest; and 
(2) Bruises on the Head and Knees of the 
respondent. í ; 


15. Though the injuries were not 
of a serious nature, the respondent did 
suffer pain for about 15 days and was not 
able to do his normal work. As the car 
in which he was travelling was complete- 
ly smashed, he must have received a 
shock of no small magnitude. Though he 
has not produced receipts or vouchers, 
some expenditure must have been incur- 
red for his going in a taxi from the scene 
of occurrence to Haveri and for medical 
treatment. 

16. Taking into account the above 
factors, a compensation of Rs. 1,000/- 
awarded by the Tribunal, cannot be re- 
garded as so excessive as to call for our 
interference in appeal. 


17, Regarding damage to the car, 


P. W. 2 B. Janardhan, the owner of a 


garage in Mysore deposed thus: He was 
attending to repairs and maintenance of 
‘that car. About a month prior to the ac- 
cident he had checked it up. It was in a 
good condition. It would have fetched 
Rs, 18,000/- in the market then. It was 
a Plymouth car of 1955 model. In his 
cross-examination, the witness denied the 
suggestion that the car could not fetch 
such a high price as Rs. 18,000/- and that 
it could fetch a price of only Rs. 5,000/- 
or 6,000/- in the market. 

18. Mr. Bopanna argued that as 
the car was of 1955 make, its value could 
not be much after about 16 years’ use and 
that its market value was not likely to be 
as high as Rs. 10,000/-. i 


19. Though the car was of 1955 
make, according to the evidence of P. W. 
2, Janardhan, it was maintained in good 
condition. From its name it appears to 
be an imported car. While the value of a 
car would diminish on account of use for 
a number of years, it is a matter of com- 
mon knowledge that imported cars com- 
mand good prices on account of their qua- 
litv and as import of cars has been prac- 


Murphy House v. Official Receiver (G. Bhat C. J.) 


[Prs. 1-2} Knt. 93 


tically stopped. Hence, it cannot be said 
that the value of the car, as estimated by 
the Tribunal, was so excessive as to call 
for interference in appeal. 

In the result, this appeal fails 
and is dismissed with costs. Advocate’s 
fee Rs. 100/-. 

Appeal dismissed. 
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GOVINDA BHAT, C. J. 

M/s Murphy House, Appellant v. Ofi- 
clal Receiver and others, Respondents. 

Mise. First Appeal No. 384 of 1973, 
D/- 25-1-1974. 

(A) Provincial Insolvency Act (1920), 
Sections 4, 53, 54 — No order of adjudi- 
cation of debtor — No application by 
Official Receiver made under Section 4 
read with Section 53 or 54 — Insolvency 
Court held incompetent to make an order 
annulling the surrender, prior to insol- 
vency petition, of possession of property 
by the debtor. (Para 4) 


(B) Provincial Insolvency Act (1920), 
Section 75 — Appeal — Competency of — 
Order annulling surrender of property by 
the debtor, before adjudicating debtor 
and without there being an application 
from the receiver must be construed as 
an order under Section 4 read with Sec- 
tion 53 or 54 — Appeal is competent. 

{Para 5) 
Cases Referred: Chronological Paras 
AIR 1960 SC 70 = (1960) 1 SCR 616 4 
AIR 1955 Pat 413 4 
AIR 1985 Cal 558 = 39 Cal WN 1167 4 
AIR 1926 Mad 363 = 50 Mad LJ 180 4 

R. D. Karanth, for Appellant: S, P, 
Shankar (for Nos. 2 to 6) and Kashinath 
(for No. 7), for Respondents, 

JUDGMENT:— This appeal arises 
under the Provincial Insolvency Act, 
1920, hereinafter called the Act. The 
proceedings before the court below and 
the orders made disclose a total ignorance 
of the principles of the law of insolvency 


on the part of the District Judge, Sri 
S., B. Sawkar. 
2 The 7th respondent K. V 


Chari. hereinafter referred to as the Deb- 
tor, presented a petition on 6-6-1973 in 
the Court oi the District Judge, Banga- 
lore for adjudging him ar insolvent. In 
Schedude B of the said petition, he gave 
the particulars of the asseis held by him. 
On the presentation of the petition, the 
District Judge ordezed Gezeite publica- 
tion and issue of notices te the respon- 
dents. On same day, on an application 
for the appointment of an interim Re- 
ceiver fled by the D2btcr the District 
Judge appointed the Official Recziver as 
Interim Receiver in respect of the assets 
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shown in Schedule B of the Insolvency 
Petition. On 14-6-1973 the debtor put the 
Official Receiver in possession of the B 
Schedule assets. On 2-7-1973 respondent 
2 in the appeal—M/s. National Radio Elec- 
tronics Ltd.—filed an application (I. A. 
No, 4) for an order directing the Interim 
Receiver to take charge of the radio and 
electric equipments ete. situated in the 
shop premises of M/s. Radio and Televi- 
sion Corporation owned by the Debtor. 
On the said application, the District Judge 
made an order on 3-7-1973 which reads: 


“Heard Counsel and Official Receiver, 

Read affidavit. The Official Receiver is 
directed to take charge of the moveables 
in M/s. Murphy House and the shop for- 
merly belonging to petitioner at Gupta 
Market, forthwith.” 
It is relevant to observe that in I. A. No. 
4 there was no prayer for directing the 
Interim Receiver to take possession of the 
shop premises. Pursuant to the aforesaid 
order, the Interim Receiver took posses- 
sion of the shop premises on 6-7-1973. 


3. On 9-7-1973 the appellant be- 
fore me M/s. Murphy House represented 
by Farook Yusuff filed I. A. No, 5 before 
the District Judge to direct the Interim 
Receiver to remove the lock and deliver 
possession of the shop premises, In the 
said application the appellant stated that 
the Debtor had surrendered possession of 
the premises in the Gupta Market to his 
landlord, M/s. B. S. Gupta and Co, on 
1-6-1973 and the said landlord had let the 
premises to the appellant on lease and 
therefore the premises were not in the 
possession of the Debtor on the date of 
the presentation of the petition for adju- 
dication as Insolvent and the Interim Re- 
ceiver had no jurisdiction to take posses- 
sion of the same. Objections were filed 
by the Interim Receiver and the creditor 
respondent 2, After hearing the parties 
the District Judge made the order under 
appeal dismissing I. A. 5. Aggrieved by 
the said order, the appellant has prefer- 
red the above appeal. 

4, It was urged by Sri R. R. D. 
Karanth, learned Counss) for the appel- 
lant that the District Judge had no jú- 
nediction rc make the order set out above 
as no adiudication order has been made 
and also as there was no application by 
the Official Receiver under Section 4 read 
with Section 54 of the Act to annul the 
surrender by the debtor of the shop pre- 
mises, The econtenticn urged by the 
learned Counsel, in my judgment, is well 
founded and the appeal has to be allow- 
ed, It is necessary to re-state the well 
established principles of the law of insol- 
a for the beneñt of the Courts be- 
ow. 

(1) The properties of the Debtor do 


not vest in the Receiver before an order 
of adjudication is made. The Interim Re- 
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exercise such of the 
powers conferable on a Receiver under 
Order 10, Rule 1, Civil Procedure Code 
as the Court may direct. Vide the Law 
of Insolvency in India by D, F. Mulla, 
Second Edition page 222, 


(2) Where the Debtor alienates his 
properties such an alienation has to be 
annulled under Section 53 or Section 54 
of the Act on an application made by the 
Offcial Receiver after the adjudication of 
the Debtor. Until the transfer is annul- 
led, the transferee has all the rights in 
the property transferred. The property 
transferred does not vest in the Official 
Receiver till the annulment of the trans- 
fer — vide Ramaswami v. Offcial Re- 
ceiver, AIR 1960 SC 70. 


(3) Under Section 20 of the Act the 
Interim Receiver has no authority to take 
possession of the properties which are 
not admitted to be the properties of the 
Debtor — vide Gulab Chand v, Lachu- 
man, AIR 1955 Pat 413 at p. 417. 


(4) It is not open to the Insolvency 
Court to take proceedings under Section 4 
before an order of adjudication is made 
-— vide Bibhuti Bhusan v. Bhirendra. AIR 
1935 Cal 558. 

(5) Under Section 56 (3) of the Act 
the Court cannot make an order against 
persons who claim adversely to the insol- 
vent. If a title, however flimsy, is set up 
by the person in possession. the Court 
should not act under Section 56. The 
Court may, on a proper application being 
made under Section 4 of the Act, try the 
issue whether the insolvent is entitled to 
the property or not, but in order to en- 
able the Court to do that a proper appli- 
cation ought to be made under Section 4, 
side should be asked to 
plead thereto — vide Chittammal v, Pon- 
nuswamy, AIR 1926 Mad 363, 

5. Sri S. P. Shankar. learned 
Counsel for respondent 2 submitted that 
this appeal is not competent. In my opin- 
ion, the order under appeal has to be con- 
strued as an order made under Section 4 
read with Section 53 or Section 54 of the 
Act against which an appeal is competent. 
The effect of the order of the learned 
District Judge is one annulling the sur- 
render of the shop premises. The sub- 
stance of the matter is one that has to be 
looked into in deciding the question whe- 
ther the appeal is competent or not. The 
Court below could not have made an 
order under Section 4 read with Section: 
53 or Section 54 before an order of ad- 
judication. 

6. For the reasons stated above, 
this appeal is ellowed, the order made by 
the Court below is reversed and I. A. No. 
5 filed by the appellant is allowed. 


7. This order, however, will not 
prejudice the right of the Official Receiver 
to make an application for annulment of 


ceiver can only 
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the surrender after an order of adjudica- 
tion is made. 
8. The appellant is entitled to his 
costs from the 2nd respondent. 
Appeal allowed. 


i 
AIR 1975 KARNATAKA 95 


BHIMIAH AND SADANANDA 
SWAMY, JJ. 


G. Venkatesh, Appellant v. Special 
Land Acquisition Officer, C. I. T. B., 
Bangalore, Respondent. 


Misc. First Appeals Nos. 75 to 77 of 
1971, D/- 28-6-1973. 

. (A) Land Acquisition Act (1894), Sec- 
tion 23 (as applied to Karnataka) — Com- 
pensation —- Market value — Date of 
notification. (City of Bangalore Improve- 
ment Act (5 of 1945), Section 18). 


The relevant date for determining 
the market value of the lands acquired 
under the City of Bangalore Improvement 
Act is the date on which the declaration 
is published under Section 18 of the City 
of Bangalore Act (5 of 1945). (Para 5) 

(B) Land Acquisition Act (1894), Sec- 
tion 34 (as applied to Karnataka) — 
Claimant is entitled to interest on sola- 
tum awarded to him. 


Compensation includes market value 
of lands acquired and solatium at 15%. 
Since interest is allowed on the amount 
of compensation the claimant is entitled 
to get interest on the amount of solatium 
from the date of taking possession of the 
land till the payment is made. (Para 7) 


Cases Referred: Chronological Paras 


AIR 1973 SC 305 = (1972) 2 SCWR 878 7 
AIR 1972 Mys 193 = (1972) 1 Mys LJ 
398 (FB) 6 
(1971) M. F. As. Nos. 83 to 85 and 217 to 
228 and 252 of 1971, D/- 20-8-1971 
(Mys) 6 
(1970) 1 Mys LJ 319 6 
(1970) M. F: As. Nos. 444 to 450 of 1970 
(Mys) 5 
Mohd. Hafiz Ali, for Appellant; K. V. 
Narayanappa, for Respondent. 

BHIMIAH, J.:— These Miscellane- 
ous First Appeals arise from the order 
awarding compensation at Rs. 10,000/- 
per acre by the IJ Addl. Land Acquisition 
Officer, City Improvement Trust Board, 
under Section 18 of the Land Acquisition 
Act in L. A. Misc. Nos. ' 61, 62 and 
63 of 1966 respectively. The appellant is 
the claimant in those proceedings. 
He was the owner of S. Nos, 15. 16/1 
and 11 of Karisandra village, Uttarhalli 
Hobli, Bangalore South Taluk, These 
lands were notified for acquisition under 
Section 18 (1) of the City of Bangalore 
Improvement Act of 1945 (to be herein- 
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after referred to as the Act of 1945) for 
formation of a lay out between Banasha- 
nkari and Mysore Road Second stage. 
Notice under Sections 9 and 10 of the 
Mysore Land Acquisition Act (to be here- 
inafter referred to-as the Land Acquisi- 
tion Act) was issued to the Khatadar. The 
claimant who was the khatadar wanted 
the lands notified for acquisition to be 
retained by him for starting an industry. 
He approached the Land Acquisition 
Authority and also the Trust Board to 
retain the lands for himself and did not 
file his statement claiming any particular 
sum of compensation for the lands ac- 
quired in the case. The Land Acquisition 
Officer valued these lands at the rate of 
Rs. 7,000/- per acre, Aggrieved by the 
award of compensation of Rs. 7,000/- .the 
claimant sought for a reference to the 
Civil Court. The reference was made by 
the Additional Land Acquisition Officer, 
City Improvement ‘Trust Board, to the 
Court of the Additional Civil Judge, Ban- 
galore. 


2. The learned Civil Judge, after 
recording the evidence and on a conside- 
ration of both oral and documentary evi- 
dence has fixed the compensation at the 
rate of Rs, 10,000/- per acre and has al- 
lowed statutory allowance at 15 per cent. 
on the said amount and interest at 5 per 
cent. p. a. from the date of taking pos- 
session of the land till the date of pay- 
ment. The learned Civil Judge has re- 
jected the contention on behalf of the 
Land Acquisition Officer that the claim 
for compensation by the claimant should 
be rejected on the ground that the claim- 
ant had not asked for any compensation 
before the Land Acquisition Officer ex- 
cept protesting against the very acquisi- 
tion of the lands in question, As these 
M. F. As. arise out of a common order 
passed by the Civil Judge, they are dis- 
posed of by this common judgment. 


3. The claimant in these M. F, As. 
has challenged the correctness of the 
award of compensation at the rate of 
Rs. 10,000/- per acre. Mainly. two ques- 
tions arise for decision in these appeals: 
(1) What is the nature of the lands ac- 
quired and (2) what is the amount of 
compensation to be fixed for these lands 
at the relevant time. Mr. Mohd. Hafiz 
Ali, learned Advocate for the appellant, 
strongly contended that the lands acquir- 
ed in these cases were, although used as 
agricultural lands at the time of acquisi- 
tion, had the potential value as building 
sites, He pointed out that they were all 
situate in a flourishing area situate be- 
tween Banashankari and Basavanagudi 
South End Road and VII and VIII Blocks 
of Jayanagar. beside an industrial loca- 
lity. There is overwhelming evidence be- 
sides the admission of the Land Acquisi- 
tion Officer who has been examined as 
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R. W. 1 to show that the lands acquired 
in these cases are situate in the midst of 
Layouts township and Industrial area. 
Mr, Narayanappa, learned Advocate for 
the Additional Land Acquisition Officer 
does not dispute this position. Therefore, 
we are clearly of the opinion that the na- 
ture of the lands acquired in these cases 
is that they are potential building sites. 


4. The next question for determi- 
nation is, what is the amount of compen- 
sation to be fixed for the lands at the 
relevant time. The Land Acquisition Offi- 
cer has awarded Rs, 7,000/- per acre. The 
learned Civil Judge has awarded Rupees 
10,000/- per acre. While reaching the 
conclusion that the compensation to be 
awarded to these lands would be at 
Rs. 10,000/- per acre, the learned Civil 
Judge has solely relied upon Ex: P-2, the 
sale transaction relating to Karisandra 
village. Mr. Mohd. Hafiz Ali, learned 
Advocate for the appellant, contended 
that the learned Civil Judge has com- 
pletely ignored the documentary evidence 
at Exs, P-1, P-3, P-6 and also the evi- 
dence of P. Ws. 1 to 7 while determining 
the compensation of Rs. 10,000/~ per acre. 
He further contended that in cases in 
which lands were acquired within the 
limits of Karisandra, Yadiyur and Naga- 
sandra villages under the same Notifica- 
tion, this Court has awarded compensa- 
tion of Rs. 20,000/- per acre in respect of 
the lands situate in Karisandra village in 
M. F. As. Nos. 217 to 228 of 1971 in which 
S. Nos. 20 to 24 were involved. He fur- 
ther urged that though the market value 
of the lands acquired in these cases is 
Rs. 20,000/- per acre, the claimant res- 
tricted his claim to Rs. 15,000/- per acre 
in this Court which is very much lower 
than the one awarded by this Court 
in other cases and, therefore, he urged 
thet a sum of Rs, 15,000/- per acre is the 
reasonable market value that the claim- 
ant is entitled to receive in these cases. 


Mr. Narayanappa, learned Advocate 
for the Additional Land Acquisition Offi- 
cer, faintly contended that the Civil 
Judg2 was wrong in awarding compensa- 
tion when no claim was made before the 
Land Acquisition Officer, and that the 
claim for enhancement oi compensation 
should be rejected outright by this Court. 
He nextly urged that the compensation 
awarded in the M, F. As. relied upon by 
the learned Advocate for the appellant 
cannot form the basis to fix the market 
value and that it would ai best be a piece 
of evidence to be considered along with 
other material evidence in these cases. He 
also contended that the appellant is not 
entitled to any interest on the solatium 
of 15 per cent. allowable under Sec. 23 (2) 
of the Land Acquisition Act. 


5. We proceed to examine the con- 
tentions raised on behalf of the parties in 
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the light of the evidence and other mate- 
rial produced by both the parties in these 
cases. 

ka wR + 4 
It is clear from Ex. D. 5 that R. W. 1 has 
determined the compensation on the 
basis of the sale transactions three years 
previous to 1963. In Venkatamma v. Spl. 
Land Acquisition Officer, C. I. T. B, 
Mysore, (1972) 1 Mys LJ 398 = (AIR 
1972 Mys 193) (FB), this Court has ob- 
served as follows: 

“We are of the opinion that the 

position of law relating to the relevant 
date which should be taken into account 
for purpose of determining the market 
value of the land acquired under the Act 
remaing unaltered after it was enacted 
and compensation is payable to the pro- 
perties acquired even after Mysore Act I 
of 1927, on the basis of the market value 
of the properties as on the date of the 
publication of a declaration under Section 
18 of the Aci.” 
In view of the above decision, we are 
of the opinion that the relevant date for 
determining the market value of the 
lands acquired under the Bangalore City 
Improvement Act, 1945 is the date on 
which the declaration is published under 
Section 18, We have followed the deci- 
sion in our judgment in M. F, As. Nos. 
444 to 450 of 1970 (Mys) which related to 
the Binnamangala II Stage Lay-out in an- 
other part of Bangalore City. The Land 
Acquisition Officer should have collected 
the sale statistics at or about the year 
1964 and decided the question of award 
of compensation to the lands acquired. 
Therefore, Ex. D-5 doas not afford a pro- 
per basis for fixing the compensation pay- 
able to the lands acquired in these cases. 
The unchallenged evidence produced by 
the claimant and set out above, satisfac- 
torily establishes that the lands bought 
and sold by the C. Ws. under various ex- 
hibits for the years 1962-1967 ranged be- 
tween Rs. 12,000/- and Rs. 25,000/- per 
acre. 


6. In addition to the evidence dis- 
cussed above, Mr. Mohd. Hafiz Ali relies 
upon the decision of this Court in M. F. 
As. Nos. 83 to 85 and 217 to 228 and 252 
of 1971 decided on 20-8-1971 (Mys) to 
show that this Court had fixed compensa- 
tion at Rs. 20,000/- per acre of dry land 
in respect of S. Nos. 22, 23 and 24 with- 
in the limits of Karisandra village. These 
lands admittedly, were notified for acqui- 
sition under the same notification as in 
the instant case, It is also not in dispute 
that Karisandra, Yadiyur and Nagasandra 
villages are adjacent to and situate close 


to one another. After considering the 
evidence produced in those cases, the 


Court has fixed compensation at Rupees 
20,000/- per acre in Karisandrg village. 
The lands in question were also situate 
within Karisandra village. While dealing 
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by the Advocate-General? The grant of 
the consent cannot, of course, prejudicially 
affect the grantee. It is urged that it 
would prejudicially affect ‘the rights of 
those who opposed the grant of consent 
and who are likely to be impleaded in a 
suit as defendants and who would then 
be calied upon ‘to spend time and money 
and energy in defending the action, We 
do not think it would be open to the per- 
sons who are likely to be made defendants 
in the action to contend that they would 
be prejudicially affected by the gnant of 
the consent. It is well established that 
the Advocate General does not determine 
any question that will affect the rights of 
parties. It will be open to ‘the defendants 
to raise all the contentions that they had 
raised before the Advocate-General or 
even all the contentions that are available 
to them in the action. None of their rights 
is affected by the consent granted by the 
Advocate-General. The inconvenience and 
temporary expenses caused by a suit be- 
ing filed against such persons cannot be 
said to be such a prejudice which will 
enable those who opvosed ‘the grant of 
consent to sustain a petition under Arti- 
cle 226 of the Constitution. After ail no 
one has the right to say that no suit 
should ‘be filed against him. 


The only question therefore is whe- 
ther a person seeking consent is prejudic- 
led to such an extent as to sustain a writ 
application in eases where consent he 
been refused by the Advocate-General. 
In answering the question the provisions 
in Section 92 (2) must play a significant 
role. Though it may be correct to sr 
that a representative action, such as that 
contemplated by Section 92 (1) in the 
matter of public trusts in addition to that 
provided generally in the case of all re- 
presentative actions under rule 8 of Order 
I of the Code of Civil Procedure. has been 
provided for by Section 92 (1), the section 
also imposes a restriction a very serious 
one, iby Section 92 (2) that no suit for 
any of the reliefs mentioned in Section 92 


(1) shall be instituted except in ‘the 
manner provided by Section 92 (1). This 
tcompletely bars suits of the types en- 


umerated im Section 92 (1). The effect of 
refusal of consent by the Advocate Gene- 
ral would thus be the grant of complete 
immunity from any action of 'the nature 
detailed in Section 92 (1) which can in 
given circumstances give a freedom to 
those in management to misuse trust funds 
end property. mismanage the trust, alie- 
mate trust property, in fact a freedom to 
act in such a manner as to ruin the trust. 
Such actions would have serious conse- 
quenices as far as the persons interested in 
the trust are concerned. It naturally 
follows that they would be aggrieved by 
refusal of consent. 

- It was suggested in argument that the 
two sub-sections should not be read to- 
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gether, It is impossible to accept this. 
The section has to be read as a whole. 
That is the normal way of understanding 
a section. This is in accordance with the 
well established rules of interpretation 
too, To be left without a remedy when 
a person’s interests are adversely affect- 
ed would cause substantial injury and he 
is certainly seriously prejudiced in cases 
where the refusal of consent was without 
any reason or without application of the 
mind dispassionately to the matters be- 
fore the Advocate-General, Further con- 
sidering the nature of the interest that 
he should have to approach the Advo- 
cate-General, we are of the opinion that 
he can legitimately claim that he has 
been so prejudiced. In such cases he is 
entitled to move the Court in writ pro- 
ceedings, 


B. Then the further question 
arises on what grounds he can seek the 
quashing of the order of the Advocate- 
General. The order with which we are 
concerned, Ext. P-3, we have extracted at 
the beginning of the judgment, It is not 
contended that the petitioner had not 
been heard before the order was passed. 
It is not even suggested that the Advo- 
cate-General violated the principles of 
natural iustice by taking extraneous mat- 
ters into consideration or relied on mate- 
rials which had not been made known to 
the petitioner., The only contention that 
has been urged before us is that the 
Advocate-General was obliged to apply 
his mind fairly and dispassionately to the 
questions that arose for consideration, 
and that his order being at least in cer- 
tain circumstances amenable to judicial 
review must be a speaking order, giving 
the reasons for the refusal. The Supreme 
Court has ruled on numerous occasions 
that the orders in quasi-judicial proceed- 
ings must be speaking orders. AIR 1966 
SC 671; AIR 1967 SC 1606: AIR 
1969 SC 1297: AIR 1970 SC 1302 and 
AIR 1971 SC 862. It is also an equally 
well established principle that an autho- 
rity who decides a matter which can 
affect the parties must apply his mind 
fairly and with the care and attention 
that is required to the questions involv- 
ed. The House of Lords in Padfield’s 
case (1968) 1 All ER 694 had to consider 
this aspect. The Minister had given rea- 
sons for refusing to refer the complaint. 
to the committee, When the legality of 
the decision was questioned, he argued 
that he had been under no duty to give 
reasons and that the fact that he had 
done so should not put him in 3 worse 
position. The House of Lords rejected 
this argument that his decision would 
not have been open to question if he had 
ao! given reasons. Lord Upjohn observ- 


“That if a minister does not give any 
reason for his decision, it may be if cir- 
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cumstances warrant it that a court may 
be at liberty to come to the conclusion 
that he had no good reason for reaching 
that conclusion and order a prerogative 
writ to issue accordingly”. 


14. The Supreme Court in State 
of Punjab v. Bakhtawar Singh, AIR 1972 
SC 2083 sajd: 


“That apart, the order of the Minis- 

ter removing him does not disclase that 
he had applied his mind to the materia: 
on record, ............ This order cannot be 
said to be a speaking order. It is arbi- 
trary to the core. Such an order cannot 
be upheld”. 
And in Sahodara Devi v. Govt, of India, 
AIR 1971 SC 1599 the Supreme Caurt had 
to consider the case of refusal to renew 
a lease under Rule 27 of the Canton- 
ments Land Administration Rules, 1937 
by the Joint Secretary who said in his 
letter 

“that a lease under Rule 27 and 
Schedule VII could not be granted; but, 


if the appellants so desired. the Govern-. 


ment were prepared to consider their case 
under Rule 28 {1) and Schedule VIII of 
those Rules”. 


This order was set aside by a single Judge 
of the High Court in proceedings under 
Article 226 of the Constitution and a di- 
rection was also issued to grant the rene- 
wal under Rule 27. In apneal the Divi- 
sion Bench of the High Court upheld the 
setting aside of the order but set aside 
the direction of the single Judge. to grant 
the license, and issued orders to the res- 
pondents to reconsider the request for 
renewal under Rule 27. That rule is in 
these terms: 

“Special Lease for the Regularisation 
of Old Grants — Notwithstanding any- 
thing contained in Rules 16 to 26 the 
Military Officer in any case where a site 
is held without a regular lease, may, on 
application by the holder, grant with the 
approval of the Central Government or 
such other authority as the Central Gov- 
ernment may appoint for this purpose, a 
lease of the said land in the form set out 
in Schedule VIL” 


In further appeal before the Sup- 
reme Court, the Court held the power 
under the rule was discretionary and up- 
held the decision of the Division Bench 
of the High Court, The concluding part 
of the judgment stated that the refusal 
must be for sufficient reasons. We shall 
extract the: relevant portion: 


"The High Court, in directing a re- 
consideration of the case in accordance 
with law, was, therefore, quite correct, 
so that the application of the appellants 
must be decided afresh, after keeping in 
view the principle that the power to 
grant a lease under Rule 27 is discre- 
tionary; but the refusal should only be in 
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suitable cases where sufficient reasons ex- 
ist for that purpose.” 

In (1971) 1 All ER 1148 Lord Denning 
stated "The giving of reasons is one of 
the fundamentals of good administration.” 


15. These principles we think 
must apply to a cese where the Advocate- 
General refuses consent, From what we 
have stated earlier, a consent can be re- 
fused for all or one of many reasons; (1) 
the persons approaching the Advocate- 
General may not have sufficient interest 
(2) their motives may not be pure (3) they 
may not be solvent (44 there may be no 
breach of trust end (5) direction of the 
Court may not be deemed necessary. The 
applicants can legitimately claim that 
they should be toid for what reason or 
reasons the consent had been refused. If 
the refusal is for one of the first three 
reasons mentioned above, the Advocate- 
General himself can file a suit if he was 
satisfied that there was a breach of trust 
or that a direction was necessary, or any 
two other persons who do not suffer from 
any of these disqualifications may ap- 
proach the Advocete-General afresh for 
consent, I the reason for refusal of con- 
sent is not known to be for one of the 
first three reasons, it is not likely that 
any one else would approach the Advo- 
cate~General and it is most unlikely that 
the Advocate-General would file a suit 
himself, for the refusal of consent in such 
cases can oniy be because the Advocate- 
General was not prima facie satisfied that 
there was any breach of trust or that a 
direction was necessary, When the per- 
sons who approach the Advocate-General 
come before the Court and complain that 
they are personally aggrieved the Court 
is certainly entitled to know why the 
consent had been refused by the Advo- 
ecate~-General, The matter of refusal of 
consent therefore clearly stands on a 
footing quite different from a case where 
consent had been granted by the Advo- 
cate General. The Court must be satisfied 
in all cases of refusal that the mind of 
the Advocate-General had been fairly 
and dispassionately applied to the rele- 
vant facts before him, The only way of 
knowing it is by reading the order in the 
light of the facts and materials that were 
before him. So, the order must indicate 
that mind had been applied to those facts 
and materials. Where those facts and 
materials indicate a prima facie case. the 
order should show why they were not 
accepted and the consent was refused. In 
this particular case. the prior dissensions 
in the trust, the clamour for manage- 
ment, the methocs adopted for get- 
ting the position of trustees, or 
manoeuvreing to get into that posi- 
tion. and the allegations of breach 
of trust of a serious nature all indicate 
prima facie that all was not well with the 
affairs of the trust. So the order should 
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have been a speaking order and 1eas0as 
for refusal should have been discernible 
from it. If no reasons at all are seen, as 
in this case. we can only term the order 
as the Supreme Court did in AIR 1972 
SC 2083, as an arbitrary one, The order 
does not indicate anything. But for the 
fact that the Full Bench decision of this 
Court in AIR 1962 Ker 90 might have in- 
fluenced the Advocate-General in not giv- 
ing reasons, the ruling in the House of 
Lords in Padfield’s case (1968) 1 All ER 
694 would have been attracted, Applying 
the principles of the decision of the Sup- 
reme Court in AIR 1972 SC 2083 and in 
AIR 1971 SC 1599 and of the House of 
Lords in Padfield’s case (1968) 1 All ER 
694, we have to set aside the order, Ext. 
P-3. 

16. We do not agree, with great 
respect, with the decision in AIR 1954 
Trav-Co 331 in so far as it has said that 
the Advocate-General acts as a quasi- 
_ judicia] authority and that his order af- 
fects rights. The Advocate-General acts 
as a statutory administrative authority 
performing the parens partriae jurisdic- 
tion of the State in regard to public 
trusts, and while acting thus can and does 
cause substantial injury at times: pre- 
venting the taking of a step in aid of vin- 
dicating a right and this can cause injury 
for Section 92 (2) bars any action for the 
reliefs mentioned in Section 92 (1). Nor 
are we able with equal respect, to agree 
with the decision in AIR 1962 Ker 90 
(FB). The support sought to be derived 
for the conclusion arrived at in that deci- 
sion from the decision in State of Mad- 
ras v, C. P. Sarathy, AIR 1953 SC 53 is 
no more available. The Supreme Court in 
Rohtas Industries Ltd. v. S. D. Agarwal, 
AIR 1969 SC 707 has explained that deci- 
sion, The Court said that the decision in 
AIR 1953 SC 53 


“cannot be considered as an authority 
for the proposition. that whenever a pro- 
vision of law confers certain power on an 
authority on its forming a certain opin- 
ion on the basis of certain facts, the 
courts are precluded from examining 
whether the relevant facts on the basis of 
which the opinion is said to have been 
formed were in fact existed.” 


And the rejection of the argument of 


Counsel that even treating the order as 


an administrative one, it is amenable to 
be corrected in proceedings under Arti- 
cle 226 of the Constitution on the ground 
that the Advocate-General decides noth- 
ing, does not, with due respect, appeal to 
us. His conclusion to refuse consent can 
very adversely affect those who had ap- 
plied for consent, certainly cause substan- 
tial injury. aspect had not been 
considered in the decision. Indeed, this 
has not been considered in any of the 
numerous decisions on the subject to 
which our attention has been drawn and 
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which were referred to by us earlier. 
None of these decisions also considered 
the distinction between granting and re- 
fusing consent, It is quite true, and we 
have already said so, that while grant- 
ing consent no one is adversely affected, 
not even such prejudice as to sustain a 
petition under Article 226 is caused, But 
can the same be said while refusing con- 
sent? The answer must be no in the light 
of what we have said 


17-18. We allow this petition and 
set aside Ext. P-3 order. The Advocate- 
General will deal with the matter afresh 
and we are sure with the expedition re- 
quired, in accordance with law and in the 
light of what is stated above, The par- 
ties will bear their respective costs. 


GOPALAN NAMBIYVAR, J.:— I 
apree that O. P. 1994 of 1969 has to be al- 
lowed and O. Ps, 829 of 1973 and 5622 of 
1970 have to be dismissed. But as the 
route by which I travel, and the reason- 
ing by which I arrive at the conclusion 
are different from those of the learned 
Chief Justice, I proceed to indicate them 
in a judgment of my own 

19. The scope and the object of 
Section 92 of the Civil Procedure Code 
has been considered in a number of judi- 
cial decisions, It would be enough to re- 
fer to the decision in Pitchayya v. Ven- 
katakrishnamacharlu, AIR 1930 Mad 129 
which, after examining the earlier deci- 
sions, (some of them rendered with refer- 
ence to Section 539 of the earlier Code of 
1882 — See for instance Nicholas v. As- 
phar, (1897) ILR 24 Cal 218 — ruled that 
the motive of the applicants, their sol- 
vency and the question of harassment to 
the trust from the proposed action, are 
relevant considerations to be taken into 
account by the Advocate-General in 
granting or withholding his consent. The 
section itself contemplates action only by 
two or more persons having an interest 
in the trust or by the Advocate-General 
himself, and only in cases. of any alleged 
breach of any express or constructive 
trust, whether public, charitable or reli- 
gious, or where direction of court is 
deemed necessary for the administration 
of a trust. It contemplates also suits 
covering certain reliefs enumerated in 
Clauses (a) to (h) of Section 92 (1). Al 
these are aspects on which the Advocate- 
General will have to apply his mind. 

As observed by the Supreme Court 
in Chairman Madappa v. M. N. Mahantha- 
devaru, AIR 1966 SC 878: 


“Section 92 (1) provides for two 
classes of cases, namely, (i) where there 
is a breach of trust in a trust created for 
public purpose of a charitable or religious 
nature, and (ii) where the direction of 
the Court is deemed necessary for the 
administration of any such trust. The 
main purpose of Section 92 (1) is to give 
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protection to public trusts of a charitable 
or religious nature from being subjected 
to harassment by suits being filed against 
them. That is why it provides that suits 
under that section can only be filed either 
by the Advocate-General, or two or more 
persons having an interest in the trust 
with the consent in writing of the Advo- 
eate-General. The object clearly is thai 
before the Advocate-General files a suit 
or gives his consent for filing a suit under 
Section 92, he would satisfy himself tha: 
there is a prima facie case either of 
breach of trust or of the necessity for ob- 
taining directions of the Court.” 

I de not think any quasi-judicial deter- 
mination or decision is involved when the 
Advocate-General proceeds to institute 
the suit himself; nor, when he proceeds 
to consider the suitability of the action 
proposed to be launched by two or more 
persons claiming to be interested in the 
trust. The Section itself does rot oblige 
him to give notice or afford opportunity 
to the parties interested: and, as has been 
repeatedly observed, the content and 
scope of the principles of natural justice 
must vary according to the varying needs 
and situations and circumstances. The 
fact that in deference to the advisability 
of affording a hearing, which has been. 
pointed out in some of the earlier judi- 
cial decisions, the Advocate-General, in 
practice, issues notice and affords a hear- 
ing to the parties, is no ground to hold 
that the proceedings for granting sance- 
tion, are quasi-judicial in nature, In 
Kraipak’s case AIR 1970 SC 150 and in 
Kesava Mills’ case AIR 1973 SC 389 the 
Supreme Court has noticed the passages 
from the English decisions which have 
stressed that the mere fact that notice 
was given or an opportunity afforded to 
the parties in enquiries for a preliminary 
satisfaction or finding on facts, cannot by 
itself make the process involved a auasi- 
judicial one. 


20. When two or more parties in- 
terested make an application, to the Advo- 
cate-General for his consent to institute 
‘the action what is it that the Advocate- 
General has to do? It seems to me he has 
to do no more than find out whether the 
applicants have made out a prima facie 
case for investigation by the court in 
which the suit is proposed to be filed, He 
does not decide the rights of the parties 
one way or the other, but only considers 
the question whether, on the facts and 
circumstances appearing, the matter is 
one in respect of which he can give his 
consent to the initiation of the action. 
The applicants cannot say that they have 
a right to obtain the Advocate-General’s 
consent, any more than the opposite par- 
ties in the action can maintain that they 
have a right to see that no action is ins- 
tituted against them, or, that the Advo- 
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cate-General does not accord consent. A 
Full Bench of three Judges of this Court 
in (1961) Ker LT 986 = (AIR 1962 Ker 
90) (FB), differing from the prior Full 
Bench decision of the Travancore-Cochin 
High Court in AIR 1954 Trav-Co 331 held 
that the Advocate-General acting under 
Section 92 does not act quasi-judicially. 
The Pepsu High Court has followed the 
Travancore-Cochin view. (Vide AIR 1956 
Pepsu 65.) The Allahabad High Court in 
ATR 1955 All 372, the Andhra Pradesh 
High Court in AIR 1957 Andh Pra 283 
and in AIR 1965 Andh Pra 143 followed 
the Allahabad view. The Madras High 
Court in AIR 1964 Mad 247 also took the 
view that the power under Section 92 is 
only administrative and not quasi-judicial 
in nature, The prior Madras decisions are 
referred to in the said ruling. The Jammu 
and Kashmir High Court in AIR 1962 J 
and K 86 has also taken the same view. 
Isaac, J., who made the order of reference 
in the first instance, and the Full Bench 
of three Judges which referred this 
to a larger Bench. observed that 
the earlier Full Bench of this Court 
in A, K. Bhaskar’s case 1961 Ker LT 986 
= (AIR 1962 Ker 90) (FB), required re- 
consideration. On the nature of the power 
exercised by the Advocate-General, I 
agree with A. K. Bhaskar’s case that it is 
not quasi-judicial. 


21. But it was contended that 
even if the nature of function of the Ad- 
vocate-General be administrative, an ad- 
ministrative order prejudicially affecting 
the rights of subjects would be subject to 
judicial review. For this, reliance was 
placed on numerous decisions of the Sup- 
reme Court, which it was said, had laid 
down that the border line of distinction 
between quasi-judicial and administrative 
orders was getting obliterated, and the 
distinction was fast evaporating. Kraipak’s 
case AIR 1970 SC 150 and Binapani Dei’s 
case AIR 1967 SC 1269 were, in particu- 
lar referred to. In the view that I take, 
it is unnecessary to examine this aspect. 
I do not think that when the Advocate- 
General refuses consent. any civil rights 
of the applicants are affected: nor do I 
think that anyone can be said to be pre- 
judicially affected by a grant or refusal 
of consent, I do not therefore propose to 
trench upon the thorny question whether, 
and if so, how far, an administrative deci- 
sion prejudicially affecting the rights of 
subjects, is open to correction under Arti- 
cle 226. The decision of this case, can 
well be rested on a different ground al- 
together. I am in agreement with the 
principle stated by a Division Bench of 
the Madras High Court in AIR 1964 Mad 
247, where the matter was put thus: 


“It may be that as in the case of Sec- 
tion 92, Civil Procedure Code the condi- 
tion is imposed to prevent impecunious 
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persons coming forward to fight out pub- 
lic rights on whom the award of costs if 
in case the suit were to fail, will have 
no effect. But nevertheless the obtaining 
of a consent is only a preliminary requl- 
site to be satisfied before a plaintiff can 
launch a suit. Such a sanction or con- 
sent is not for investigating any right 
but only whether an investigation into 
the right should be made by the appro- 
priate authority, namely, the Court. There 
fs undoubtedly a manifest distinction be- 
tween the two.” 


Section 92 (2), read with Section 92 (1) 
of the Civil Procedure Code has barred a 
suit without the consent of the Advocate- 
General. It is this statutory provision, 
and not the Advocate-General’s order, 
that affects the right of the applicants 
when consent is refused. And, as for 
granting consent, no one, I believe, has a 
right that no suit shall be instituted 
against him; much the less that no one 
shall consider whether there is any case 
for instituting a suit, 


22. Certain English decisions ap- 
pear apposite in the context. In Wise- 
man v. Borneman, 1971 AC 297, the ques- 
tion considered was regarding the extent 
of applicability of the rules of natural 
justice to a judicial tribunal concerned 
with the decision on a preliminary point. 
Lord Reid observed: 


‘Tt is, I think, not entirely irrelevant 
to have in mind that it is very unusual 
for there to be a judicial determination 
of the question whether there is a prima 
facie case. Every public officer who has 
to decide whether to prosecute or raise 
proceedings ought first to decide whe- 
ther there is a prima facie case, but no 
one supposes that justice requires that he 
should first seek the comments of the 
accused or the defendant on the material 
before him. So there is nothing inherent- 
ly unjust in reaching such a decision in 
the absence of the party. 

Even where the decision is to be 
reached by a body acting judicially there 
must be a balance between the need for 
expedition and the need to give full op- 
portunity to the defendant to see the 
material against him. I do not think that 
a case has been made out that it is un- 
fair to proceed as the statute directs,” 


Lord Morris observed: 


"We do not search for prescriptions 
which will lay down exactly what must, 
in various divergent situations, be done. 
The principles and procedures are to be 
applied which, in any particular situation 
or set of circumstances, are right and just 
and fair. Natural justice, it has been 
said, is only “fair play in action”. Nor 
do we wait for directions from Parlia- 
ment. The common law has abundant 
riches; there may we find what Byles J. 
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called “the justice of the common law” 
(1863) 14 CBNS 180, 194.” 
I hope to be spared the charge of unfalr- 
ness and disrespect, if I pass by the judg- 
ment of Lord Guest and turn to that of 
Lord Donovan who observed: ; 

“Both sides appatently agreed that 
the proceedings before the tribunal 
would be judicial, It would make no dif- 
ference to my view whether they were 
or were not. But since this question 
could easily arise in some other context 
and require specific decision, I reserve 
my opinion. upon it: and I do so having in ` 
mind what was said in the Court of Ap- 
peal on a cognate point in Inland Reve- 
nue Commr. v. Sneath, (1932) 2 KB 362 
and Rex v. Income-tax Special Commr., 
Ex parte Elmhirst, (1936) 1 KB 487.” 
Lord Wilberforce stated: l 

“My Lords, I agree that this appeal 

should be dismissed, but I would base 
the decision on rather broader grounds 
than those stated in the courts below, for 
I cannot accept that there is a difference 
in principle, as to the observance of the 
requirements qf natural justice, between 
final decisions, and those which are not 
final, for example, decisions that as to 
some matter there is a prima facie case 
for taking action.” 
After referring to the above decision and 
other authorities, Lord Denning observed 
A es v. Varty, 1971 (2) All ER 
_ “Although the tribunal, in determin- 
ing whether there is a prima facie case, 
is itself the custodian of fairness, never- 
theless its discretion is open to review. 
If it should refuse an application on a 
ground which is arbitrary or capricious, 
the court can intervene by mandamus or 
declaration — of R. v. Adamson — or, if 
it should grant an application when there 
was no ground for it, or when they clear- 
ly ought to have heard the other side, 
again the court can intervene by prohi- 
bition or injunction. Needless to say, the 
court would only intervene in extreme 
cases where the tribunal had gone wrong. 
But that the court has power to inter- 
vene, I have no doubt.” 

In R. v. Metropolitan Police Commr., 
1973-1 All ER 324, Lord Denning in con- 
sidering the question whether there was 
a failure on the part of the Commissioner 
of Police to discharge his public func- 
tions in regard to obscene publications, 
observed: 

‘In R. v Metropolitan Police 
Commr., ex parte Blackburn, (1968-1 Ail 
ER 763 at p, 769) we made it clear that, 
in the carrying out of their duty of en- 
forcing the law, the police have discre- 
tion with which the courts will not in- 
terfere, There might, however, be ex- 
treme cases in which he was not carry- 
ing out his duty. And then we would. 
I do not think this is a case for our in- 
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terference, In the past the Commissioner 
has done what he could under the exist- 
ing system and with the available man- 
power. The new Commissioner is doing 
more. He is increasing the number of the 
obscene publications squad to 18 and he 
is reforming it and its administration, No 
more can be reasonably expected.” 

23. In the light of the above prin- 
ciples, I think that save in extreme cases, 
such, for instance, as where this Court is 
able to find that there has been no ap- 
plication of mind, or no exercise of dis- 
cretion at all by the Advocate-General, 
there would be no ground for interfer- 
ence under Article 226, That principle is 
emphasised in AIR 1972 SC 2083, and in 
the Bombay Police Commr.’s case AIR 
1952 SC 16. A limited ground for judi- 
cial review is also thrown open by the 
line of decisions like the Barium Chemi- 
cals’ case AIR 1967 SC 295 and the au- 
thorities which have followed in its wake, 
to which I need not make reference. 


24, Could it then be said that in 
the cases before us the Advocate-General 
has not exercised his discretion at all? I 
am of the opinion that in O. P. 1994 of 
1969 the order is so laconic as not to in- 
dicate any application of the mind by the 
Advocate-General to the considerations to 
which he is required to bestow attention. 
There is no material from which the 
court can be satisfied that the Advocate- 
General applied his mind and exercised 
his discretion in refusing consent to the 
applicants. On this short ground I agree 


that O. P. No. 1994 of 1969 has to be al~ 


lowed. The applicants, as persons who 
applied for consent to the Advocate- 
General, and whose applications were re- 
fused, have enough “interest” to sus- 
tain this application, There was no argu- 
ment contra. 

25. In the other two O. Ps. the 
Advocate-General has written out orders 
which unmistakably indicate the applica- 
tion of his mind to the facts and the 
consideration of the relevant factors in 
granting his consent. I can see no scope 
for interference in these writ petitions, 
and I would dismiss them both. 

Petition allowed. 
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(A) Marumakkathayam Law — Prior 
to passing of Madras Marumakkathayam 
Act — Gift, bequest or acquisition in 
favour of wife alone or wife and some of 
the children — Presumption about gift, 
bequest or acquisition being for tawazhi, 
if open. Observation in 1960 Ker LJ 161 
and 1971 Ker LR 222, Overruled, Obser- 
vation of ‘Wallace, J., in AIR 1924 Mad 
787 held contrary to principles laid down 
in ATR 1916 Mad 391 (FB). 


Under the rules of customary Maru- 
makkathayam law applicable in Malabar 
prior to the introduction of the Madras 
Marumakkathayam Act, it is only in cases 
where the gift or acquisition is made in 
favour of a marumakkathayee woman and 
all her children or in the names of all 
the children who by themselves consti- 
tute a tavazhi (the mother being dead) 
that a presumption would arise that the 
acquisition is for the benefit of the tava- 
zhi. There is no scope for raising any 
such presumption in cases where the pift, 
bequest or acquisition is in favour of the 
wife alone or of the wife and some of the 
children alone leaving out the others. The 
underlying principle is that the pre- 
sumption would be attracted only in cases 
where the transaction is in favour of all 
the members of a group who constitute 
a natural tavazhi capable of acquiring 
and holding property. AIR 1927 Mad 299, 
AIR 1947 Mad 137 and AIR 1954 Mad 
987, 1958 Ker LT (SN) 30, 1969 Ker LR 
1 and AIR 1974 Ker 82, Approved, Obs- 
ervations in 1960 Ker LJ 161 and 
1971 Ker LR 222, Overruled, Observations 
of Wallace, J., in AIR 1924 Mad 787, held 
contrary to principles laid down in AIR 
1916 Mad 391 (FB). (Paras 15, 23) 


(B) Precedents —- Stare decisis — 
Rule of — Applicability, 

ven if there are grounds justifying 
a rethinking on the subject so firmly set- 
tled by a long catena of rulings, Courts 
would be extremely reluctant to disturb 
the current of judicial decisions spread- 
ing over more than half a century and to 
upset a rule which had been followed as 
good law during the said period thereby 
unsettling rights and titles. (Para 17) 
Cases Referred: Chronological Paras 


ATR 1974 Ker 82 = 1973 Ker LT 753 1, 22 
1971 Ker LR 222 21 


1969 Ker LR 1 20, 21 
1960 Ker LJ 161 = (1960) 1 Ker LR 126 
1, 4,17,18, 
19, 20, 24 
1958 Ker LT (SN) 30 16, 17, 20, 21 


AIR 1954 Mad 987 = (1954) 2 Mad LJ 294 

14, 16, 20, 21 

AIR 1947 Mad 137 = (1946) 2 Mad LJ 175 

13, 16, 18, 20, 21 

AIR 1927 Mad 299 = 52 Mad LJ 17 13, 21 
(1926) L., P. A. No. 376 of 1926 (Mad) 


13, 21 
AIR 1924 Mad 787 = 47 Mad LJ 679 21 


1975 
AIR 1917 Mad 726 (2) = 32 Ind E oe 


12, 
AIR 1916 Mad 391 = ILR 39 Mad 317 
(FB) 9, 10, 11, 12, 21 
AIR 1916 Mad 825 = 31 Ind Cas 854 11 
(1916) 32 Ind Cas 107 13 
(1912) ILR 35 Mad 648 = 22 Mad a fi 


(1908) ILR 31 Mad 228 = 18 Mad L3 16 
(1906) ILR 29 Mad 322 8 21 
(1893) ILR 16 Mad 201 = 2 Mad LJ 226 
FB) 8, 9, 12, 16, 21 
A. Achuthan Nambiar, T., P. Kelu 


Nambiar, N. K. Sreedharan and M. A. T. 
Pai, for Appellants; V. K. K. Menon, 
C. J. Balakrishnan, T. L. Viswanatha 
Iyer, for Respondents. 


BALAKRISHNA ERADI, J.:.—— The 
question arising for decision in this case 
is whether under the customary maru- 
makkathayam law which obtained in the 
Malabar area prior to the passing of the 
Madras Marumakkathayam Act there is a 
presumption that in the case of a gift, 
bequest or acquisition made by a person 
in the sole name of his marumakkathavee 
wife or in the joint names of the wife 
and one or more of her children to the 
exclusion of some others the benefit of 
such transaction is to. enure to the tava- 
zhi consisting of the wife and all her chil- 
dren together with the lineal descendants 
in the female line. This case has been re- 
ferred to a Full Bench because of an ap- 
parent conflict between the views ex- 
pressed on the said question in two Divi- 
sion Bench rulings of this court. In Pra- 
bhakara Menon v. Gopala Menon, 1960 
Ker LJ 161, a Division Bench consisting 
of M. S. Menon, J. {as he then was) and 
T. K. Joseph, J.. while dealing with a 
case from the Malabar area observed that 
“in the case of gifts by a Nair husband 
or father to his wife or children or to the 
wife and some children the courts in 
Travancore and Madras have been taking 
the view that the gift would enure to the 
tavazhi. In Lekshmi Amma v, Anandan 
Nambiyar, 1973 Ker LT 753 = (AIR 
1974 Ker 82) which was also a case from 
. Malabar, a Division Bench consisting of 
our learned brothers Gopalan Nambiyar 
and Viswanatha Iyer, JJ., after referring 
to the earlier case-law on the subject in- 
cluding the decision in 1960 Ker LJ 161, 
observed as follow:— 

“Prior to the Marumakkathayam Act, 
the position under the customary maru- 
makkathayam law was, that a presumption 
of the thavazhi nature of the gift or be- 
quest or acquisition. would be raised only 
if the same was in favour, or in the 
name/names, of the wife and all the chil- 
dren, or of all the children alone, 
who by themselves constitute a ta- 
vazhi. A gift, bequest or acquisi- 
tion in the name or names of the 
wife alone, or of the wife and one 
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or more of the children alone to the ex~ 
clusion. of the others, would not give rise 
to such a presumption”. 

Strictly speaking, the question whether 
any presumption as to the tavazhi nature 
of the acquisition arises where the gift, 
bequest or acquisition was in the name 
of the wife alone had not arisen in either 
of the aforementioned cases and the ob- 
servations made by the two Division 
Benches on the said question ave only in 
the nature of obiter dicta. In 1960 Ker 
LJ 161, the question that arose for deci- 
sion was whether an acquisition made in 
the joint names of the wife and her 
adult children with funds provided by the 
husband shouid be presumed to be one 
in favour of the tavazhi consisting of the 
wife and all her children and descendants 
in the female line. Although the names 
of two minor children had not been in- 
cluded in the document of acquisition, 
the court found that the said omission 
was immaterial since by a subsequent 
document those minor children were also 
recognised as having rights in the pro- 
perties and that the original acquisition 
itself had, therefore, to be treated as one 
by the mother and all the children with 
funds provided by the father. In view of 
the said finding there was really no 
necessity at all for the court to consider 
the question as to whether there is any 
scope for drawing a presumption regard- 
ing the nature of the acquisition in cases 
where the document evidencing the trans- 
action is in the name of the wife alone or 
in the joint names of the wife and some 
alone of the children, Likewise, in 1973 
Ker LT 753 = (AIR 1974 Ker 82), also 
the Division Bench was dealing with the 
ease of a gift made by a person in 1902 
in favour of his marumakkathayee wife 
and all their children then existing. 
However, inasmuch as the two Division 
Benches have made some observations 
indicating divergent views on the above 
question, it was considered desirable to 
have an authoritative pronouncement on 
the question and hence this case has been 
placed before this Full Bench by the 
learned Judges before whom it first came 
up for hearing. 


2. Before entering on a discussion 
of the question of law raised in the case 
it is necessary to set out in brief the facts 
of the case in so far as they are relevant 
for our present purpose. This second ap- 
peal arises out of a suit for partition filed 
by the Ist respondent herein in the Mun- 
siff's Court, Kozhikode as O., S. No. 125 
of 1965 of that court, The appellants be- 
fore us are defendants Nos. 4, 6, 8, 16 
and 17. The plaintiff and defendants Nos. 
2 to 8 are the children of the deceased ist 
defendant by her husband Kayiyath 
Mannan. Defendants 14 and 15 are the 
children of one Kanakamma, a deceased 
daughter of the Ist defendant. The 15th 
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defendant died pending the suit and her 
two minor children were brought on re- 
cord as her legal representatives, They 
are defendants Nos. 16 and 17. The par- 
ties belong to the Thiyya community of 
North Malabar following the marumakka-~ 
thayam law. 

3. The immovable property des- 
cribed in the plaint A Schedule was ac- 
quired in the name of the Ist defendant 
as per the sale deed Ext. A-1 dated 24th 
October, 1923 with funds supplied by her 
husband Mannan, The case of the plain- 
tiff is that the plaint property belongs to 
the Puthravakasam tavazhi consisting of 
the Ist defendant and: all her descendants 
in the female line and it is on the said 
basis that the plaintiff has claimed the 
relief of partition. The appellants herein 
who were the contesting defendants be- 
fore.the trial Court put forward the plea 
that the plaint A Schedule property be- 
longed exclusively to the ist defendant, 
that it had never been enjoyed or dealt 
with as tavazhi property and that the Ist 
defendant who died pending the suit has 
left a will bequeathing the properties in 
favour of defendants 4, 6 and 8 and hence 
the plaintiff has no right whatever to 
claim a partition of the suit items. 


4, Though the trial Court found 
that the acquisition in the name of the 
Ist defendant had been made with funds 
provided by her husband it took the view 
that “the presumption recognised under 
the customary Marumakkathayam law as 
well as under the Marumakkathayam Act 
is only as regards acquisition by the hus~ 
band in the name of his wife or children’ 
and that “there is no presumption re- 
garding the acquisition by the wife with 
the funds of her husband”. On the basis 
of the said reasoning the trial court held 
that the plaint A Schedule property had 
to be treated as the self-acquisition of 
the Ist defendant and that the plaintiff’s 
ease that the benefit of the said acaquisi- 
tion enured to the tavazhi was not tena- 
ble, It had been stated before the trial 
Court by the counsel appearing for the 
plaintiff that the plaintiff did not want 
any relief in this suit in case the court 
was to find that the plaint property is 
not tavazhi property and that no adju- 
dication need be made in this suit about 
the genuineness or the validity of the will 
set up by the contesting defendants. 
Hence, in the light of his finding that the 
plaint property was the self-acquisition 
of the Ist defendant the learned Munsif? 
dismissed the suit. The plaintiff carried 
the matter in appeal to the District Court. 
Kozhikode. The learned District Judge 
held that there was no legal basis for the 
distinction drawn by the trial Court be- 
tween cases of gift or purchase made by 
a husband in the name of his wife and 
those where the purehase of the property 
was effected by the wife with money 
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given by the husband. On a considera- 
tion of the evidence in the case the Dist- 
rict Judge found that the plaint A Sche- 
dule property was actually acquired by 
Mannan in the name of his wife the ist 
defendant. Relying on the observations 
in 1960 Ker LJ 161, that in the case of 
gifts by a marumakkathayee husband or 
father to his wife or children or to the 
wife and some of the children the custo- 
mary law in Malabar was that the donees 
took the property with the incidents of 
tavazhi property, the District Judge held 
that the plaint A Schedule property must 
be deemed to have been impressed with 
the chanacter of tavazhi property on the 
date _of the acquisition and that the 
plaintiff being a member of the tsvazhi is 
entitled to claim a partition. On the ques- 
ton as to the mode of division applicable 
to such Puthravakasam property acquired 
prior to the commencement of the Mad- 
ras Marumakkathayam Act, the District 
Judge held that the division had to be 
effected on per capita basis. Accordingly, 
in supersession of the decree of the trial 


‘ court, a preliminary decree for partition 


of the plaint schedule properties into 16 
shares and allotment of one share each to 
the plaintiff and defendants 1 to 15 was 
passed. It is against the said decision of 
the District Court that defendants Nos, 4, 
6, 8, 16 and 17 have preferred this second 
appeal. 


5. Although the appellants had 
strongly contended before both the lower 
courts that even if the consideration for 
the acquisition under Ext. A-1 might have 
been paid out of funds given to the ist de- 
fendant by her husband Mannan the 
transaction cannot be regarded as a gift 
or purchase made by Mannan in the name 
of his wife, the Ist defendant, the said 
plea was not persisted in before us and 
counsel for the appellants frankly, and in. 
our opinion rightly, stated that he did 
not find it possible to seriously urge the 
said contention before this court, parti- 
cularly in the light of the finding of fact 
recorded by the learned District Judge 
that the purchase under Ext, A-1 was 
really one made by Mannan himself in’ 
the name of his wife, 


6. We can, therefore, proceed on 
the basis that the plaint A schedule pro- 
perty was purchased in the name of the 
Ist defendant by her husband Manran. On 
the date of Ext. A-1 all the children of 
the 1st defendant, namely, the plaintiff, 
defendants 2 to 8 and Kanakamma were 
already in existence but their names 
were not included in the document and 
the property was purchased in the sole 
name of the Ist defendant. The question 
is whether in such circumstances the cus- 
tomary marumakkathayam law of Mala- 
bar warrants any presumption being 
raised that the purchase made in the sole 
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mame of the wife was intended for the 
benefit of the tavazhi consisting of her- 
self, all her children and lineal desea: 
dants in the female line. 


7. The principles of customary 
marumakkathayam law governing the 
above aspect do not appear to have been 
completely uniform in the Travancore 
and Madras areas and this divergence is 
naturally seen reflected in the decisions 
of the respective High Courts wherein 
the customary law as followed in the par- 
ticular region concerned has been judi- 
cially recognised and embodied. Since 
the case before us has arisen from the 
Malabar area the scope of the discussion 
in this judgment will be strictly confin- 
ed to a consideration of only the relevant 
principles of customary Marumakkatha- 
yam law which were applicable in the 
Malabar area. Hence we shall have no 
occasion to advert to the legal position 
which obtains in the Travancore or 
Cochin regions in respect of the aforesaid 
matter nor shall we be referring fo the 
decided cases dealing with the customary 
law applicable in these regions. 


8. The earliest decision of the 
Madras High Court which authoritatively 
recognised the existence of a presumption 
that property acquired by a marumakka- 
thayee by a gift or purchase should under 
certain circumstances be deemed to be 
held by the beneficiary subject to inci- 


dence of tarwad property is the Full ' 


Bench ruling in Kunhacha Umma v. 
Kutti Mammi. Hajee, (1893) ILR 16 Mad 
201 (FB). In that case one Taruvai, a 
Muslim governed by the marumakkatha- 
yam law, gifted certain properties in 
favour of his marumakkathayee wife 
Avyissumma and her children, The donor 
had expressed no intention as to how the 
properties should be held by the donees. 
The Full Bench held that the presump- 
tion is that the donor intended that the 
donee should take them as properties ac- 
quired by their branch with the inci- 
dents of tarwad property in accordance 
with marumakkathayam usage which 
governed the donees. The same principle 
was reiterated in the subsequent Division 
Bench rulings in Koroth Amman Kutti v. 
Perungottil Appu Nambiar, (1906) ILR 29 
Mad 322, Pattathéerurath Pathumma v. 
Mannamkunnivil Abdulla Haji, (1908) 
ILR 31 Mad 228 and Kalliani Amma v. 
Govinda Menon, (1912) ILR 35 Mad 648. 
The principle laid down in these decisions 
was that when a gift is made by a per- 
son in favour of a marumakkathayee 
woman and her children the law would 
raise a presumption that the donees are 
intended to take such properties as the 
exclusive properties of their tavazhi with 
the usual incidents of tarwad property. 


9, Subsequently, the correctness 
of the Full Bench decision in (1893) ILR 
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16 Mad 201, was doubted by a Division 
Bench consisting of Sankaran Nair and 
Tyabji, JJ., who were inclined to take the 
view that there is no sccpe for applying 
any such presumption in cases where the 
female and her children. in whose favour 
the gift or purchase is effected did not as 
on the date of the transacticn already 
form a separate tavazhi living apart from 
the tarwad house in a house of their own 
with properties belonging exclusively to 
their branch, The learned Judges, there- 
fore, referred the question to a Full 
Bench. That led to the leading pro- 
nouncement on the subject reported in 
Chakkra Kanna v. Kunhi Pokker, ILR 39 
Mad 317 = (AIR 1916 Mad 391) (FB). The 
Full Bench took note of the fact that the 
decision in (1893) ILR 16 Mad 201, had 
been accepted as correct and followed in 
a large number of cases subsequently de- 
cided by the Madras High Court. Never- 
theless in the light of the doubts raised 
by Sankaran Nair and Tyabji, JJ, in their 
order of reference the Full Bench re-exa- 
mined the question in all its aspects and 
finally upheld the correctness of the prin- 
ciples laid down in Kunhacha Umma’s 
ease. The learned Judges held that the 
principle enunciated in Kunhacha Umma’s 
case and in the subsequent cases follow- 
ing it that when a gift is made by a per- 
son to his marumakkathayee wife and 
children there is a presumption that the 
donees abe intended to take the proper- 
ties with the incidents of tarward pro- 
perty is based on a consideration of what 
were known to be the notions and wishes 
of persons in Malabar in the position of 
the donor and also the ordinary ‘incidents 
of holding of property in that area. Sir 
John Walls, C. J., who wrote the leading 
judgment made it clear that the Full 
Bench was leaving open the question 
whether a gift with the incidents of tar- 
wad property could be made to the 
mother and some of her issues only since 
no such question arose in the case before 
em. 


10. The effect of the decisions so 
far referred to Gnclusive of ILR 39 Mad 
317 = (ATR 1916 Mad 391) (FB) ) was only 
to lay down that when properties are gift- 
ed or purchased by a person in the names 
of his marumakkathayee wife and: all the 
children or in the joint names of all the 
children born to the donor by a deceased 
marumakkathayee wife who by themsel- 
ves constitute all the members of a tava- 
zhi, there is a presumption that the 
donees take the property with the inci- 
dents of tarwad . property. In none of 
those decisions has the above principle 
been extended to cases where the gift or 
purchase is made in favour of a wife alone 
or to one or more of her children leaving 
out some others, Although in (1908) ILR 
31 Mad 228, the purchase of the property 
had been made only in the name of the 
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wife, the court found that the acquisition 
was actually intended for the benefit of 
not only the wife but also her children 
and it was on that basis that the pre- 
sumption regarding the tarwad character 
of the property was held to be appli- 
cable. 

11. Shortly after the Full Bench 
decision in ILR 39 Mad 317 = (AIR 1916 
Mad 391) (FB), the question whether 
such a presumption would arise where 
the gift is in favour of the wife alone 
arose directly for consideration before a 
Division Bench consisting of Ayling and 
Seshagiri Aiyar, JJ., in Duja Bhandary V. 
Venku Bhandary, AIR 1916 Mad 825. The 
learned Judges held that in such a case 
there is no presumption that the donee, 
namely, the wife, takes the property with 
the incidents of tarwad property. 


12. The next decision which re- 
quires to be noticed is that of Coutts 
Trotter and Kumaraswami Sastri, JJ., in 
Kundan Kutty v. Parkum Natukandi, 
AIR 1917 Mad 726 (2). In that case cer- 
tain properties were gifted by a person 
following the marumakkathayam law, im 
favour of his four nieces who were his sis- 
ters children. At the time of the gift, 
the donor’s sister was dead and the 
donees were the only members compris- 
ing their tavazhi. On the question. whe- 
ther the donees took the properties as te- 
nants-in-common or with the incidents of 
tarwad property the two learned Judges 
expressed divergent views. Coutts Trot- 
ter, J., held that the gift was to the four 
ladies absolutely and not as tarwad pro- 
perty basing his judgment on the clause 
in the deed of gift conferring a power 
of alienation on the donees, which pro- 
vision, according to the learned Judge, 
was wholly inconsistent with an intent- 
tion that the property should be held with 
the incidents of tarwad property. Kuma- 
raswami Sastri, J., took the view that 
since the document did not contain any 
express terms indicating that the donees 
were to take the property as tenants-in- 
common and not under ordinary maru- 
makkathayam system, the principle enun- 
ciated in the Full Bench rulings in (1893) 
ILR 16 Mad 201 (FB) and Chakkra Kan- 
nan v. Kunhi Pokker, ILR 39 Mad 317 = 
(AIR 1916 Mad 391) (FB) was attracted 
and a presumption had to be drawn that 
the gift made in favour of all the mem- 
bers of a tavazhi was intended for the 
benefit of the tavazhi, In the course of 
the judgment the learned Judge, how- 
ever, made certain observations which 
would indicate that he was inclined to 
extend the applicability of the presump- 
tion even to cases where the gift or ac- 
quisition is in the name of the wife alone 
or in favour of same of the children 
alone. The learned Judge said: 


“As regards the distinction sought to 
be drawn where the gift is to a person 
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and his children and where no reference 
to the children is made though it is no’ 
doubt true that in several of the cases 
that have come up for decision to the 
High Court the gift was to a person and 
his children or santanams, the decisions 
do not turn on the presence or absence 
of reference to issue In the deed but on 
general considerations of the nature of 
the estate which a marumakkathayam 
donor intended to confer.” 


Those observations were undoubtedly obi- 
ter, since the case before the learned 
Judge was not one involving the inter- 
pretation of a gift or purchase made in 
the sole name of a wife or in the names 
o the wife and some only of her chil- 
ren. 


, 13. Subsequently, the said ques- 
tion directly arose for decision before 
Devadoss, J.. in Kaliani Amma v. Kar- 
thiyani Amma, AIR 1927 Maq 299 In 
that case some property had been pur- 
chased by a person in the sole name of 
his wife who was a follower of marumak- 
kathayam law and the contention was 
raised that the donee must be presumed 
to hold the property as tavazhi property. 
The learned Judge after adverting in de- 
tail to all the earlier decisions including 
the observations of Kumaraswami Sastri, 
J., in AIR 1917 Mad 726 (2) held that al- 
though a presumption of tavazhi charac- 
ter would be raised in cases where the 
gift is in favour of the mother and chil- 
dren there is no scope for applying any 
such presumption where a person makes 
a gift or buys property in the name of 
his wife alone at a time when there are 
children by the wife. The above decision 
of Devadoss, J., was confirmed by Reilly 
and Anantakrishna Aiyar, JJ.. in Letters 
Patent Appeal No. 376 of 1926 (Mad). 
The learned Judges of the Appellate 
Bench observed. thus:-— 


"We cannot differ from the learned 
Judge’s decision in this case unless we 
are prepared to say—as we are invited for 
the appellant to say~—that, whenever a 
gift of immovable property is made, to a 
marumakkattayi woman or immovable 
property is bought in her name by her 
husband and no explicit words are used 
to show that she is to bave an absolute 
title to the property, a presumption must 
be raised that the property is to be that 
of the tavazhi consisting of her and her 
children, We are not prepared to say 
that there is necessarily such a presump- 
tion and no decision goes so far. (1916) 32 
IC 107 on which Mr. Unikanda Menon re- 
lies, is not a similar case to this as there 
the gift was to all the children of a par- 
ticular woman.” 


The same question was again raised be- 
fore a Division Bench of the Madras High 
Court in Thata Amma v. Thankappa, AIR 
1947 Mad 137. The learned Judges ex- 
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haustively reviewed the earlier case-law 
on the subject and expressed their com- 
plete agreement with the decision of Reil- 
ly and Anantakrishna Iyer, JJ., confirm- 
ing the view taken by Devadoss, J., in 
ATR 1927 Mad 299. Somayya, J., speak- 
on behalf of the Division Bench held 
hus:— 

“The decision of Kumaraswami Sas- 
tri, J., is explained as one being a case of 
a gift to all the children of a particular 
woman, All the children of a particular 
woman would, in case she is dead, be 
all the members of a tavazhi and if the 
gift was to all the members of the tava- 
zhi, then there might be a presumption 
that it is to be held as tavazhi property. 
That was how the decision of Kumara- 
swami Sastri, J., is understood by Reilly 
and Anantakrishna Aiyar, JJ. We think 
that this is the correct view to take. 
These are all the decisions that have been 
brought to our notice and we cannot say 
on these decisions that where a property 
is pifted to the wife alone or to some of 
the children alone there is the presump- 
tion that the donee takes it with the inci- 
dents of tarwad property, The presump- 
tion will arise only if the gift was in 
favour of the wife and children or in 
favour of all the children who by them- 
selves form a tavazhi.” 


14, The only other ruling of the 
Madras High Court on this subject which 
remains to be noticed is Bhaskaran v. 
Kavunni, AIR 1954 Mad 987, decided by 
a Division Bench consisting of Subba Rao 
and Panchapakesg Ayyar, JJ. The learn- 
ed Judges have succinctly summarised 
the legal position in the folowing terms:— 


“It would be seen from the aforesaid 
decisions that the following principles 
are well settled: (i) that a person govern- 
ed by Marumakkattayam law can make a 
gift to an entity called a ‘tavazhi’, in 
which case the members of the said 
‘tavazhi’ take the property with all the 
incidents of ‘tarwad’ property; (i) when 
a gift is made to a wife and her children 
or to ali the children or the entire group 
constituting the ‘tavazhi,’ a presumption 
is drawn that the gift is for the ‘tavazhi’; 
and (iii) if the gift is to a wife or only to 
some of her children, there is no scope 
for invoking any presumption; but the 
question falls to be considered in each 
ease on the facts whether the gift was in- 
tended for the +tavazhi’ or for the donees 
absolutely or for the donees as joint 
tenants.” 


15. It will be seen from the fore- 
going discussion that as per the rulings of 
the Madras High Court the principle was 
well settled that if the sift or acquisition 
is not in favour of the entire group cons- 
tituting a tavazhi but only in the sole 
name of the wife or in the joint names of 
wife and some alone of her children leav- 
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ing out the others there is no scope for 
invoking any presumption that the pro-. 
perty is to be taken by the donee or, 
donees with the incidents of tavazhi pro- 
perty. 
16. After the formation of the 
Kerala State,. the same question came up 
for consideration before this Court in an 
Appeal — A. S. No. 795 of 1952 (M) — 
transferred to this court from the file of 
the Madras High Court. The Division 
Bench consisting of Kumara Pillai and 
Vaidialingam, JJ., which heard the appeal 
followed the decision in AIR 1947 Mad 
137, and held that under the marumak- 
kathayam law prevalent in Malabar be- 
fore the enactment of Madras Marumak- 
kathayam Act it is only in cases where a 
gift or purchase is effected by a person 
in favour of his marumakkathayee wife 
and children, or all the children by a de- 
ceased wife who by themselves would 
form a tavazhi, that there is a presump- 
tion that the gift or acquisition was in- 
tended for the benefit of the tavazhi as a 
whole —- See Lekshmi Amma v., Anan- 
dan Nambiar, 1958 Ker LT (S. N.) 30. 
Thus the principle that had stood well 
settled by a long series of decisions of 
the Madras High Court commencing from 
(1893) ILR 16 Mad 201 (FB), decided in 
1892 and ending with AIR 1954 Mad 987, 
was accepted and declared by this court 
also to be the rule of customary maru- 
makkathayam law applicable in respect 
of the Malabar area. 


17. Ordinarily one would not ex- 
pect any further doubts to arise in regard 
to a matter so firmly settled by a long 
catena of rulings and even if it appears 
that there are grounds justifying a re- 
thinking on the subject courts would be 
extremely reluctant to disturb the cur- 
rent of judicial decisions spreading over 
more than half a century and to upset 
a rule which had been followed as geod 
law during the said period thereby un- 
settling rights and titles. We do not 
think that any conscious attempt in that 
direction has in fact been made by the 
learned Judges in the decision in 1960 
Ker LJ 161, some of the observations in 
which have necessitated the reference of 
this case to a Full Bench. The question 
that arose before the Division Bench 
(M. S. Menon and T. K. Joseph. JJ.) in 
that case was whether certain properties 
acauired under a sale deed Ex, B-1 in the 
names of one Kunji Amma and such of 
her children who had attained majority 
on the date of the document were to be 
presumed to belong to the tavazhi of 
Kunji Amma or whether they belonged 
exclusively to the persons in whose 
names the document stood as tenants-in- 
common, According to the findings of 
the lower Court the funds utilised for 
the acquisition had been supplied by the 
husband of Kunji Amma. The parties 


76 Ker, [Prs. 17-19] 
were Nairs belonging to the Malabar 
area. Though the names of two minor 


children of Kunji Amma were not includ- 
ed in Ext. B-1 this court felt that the 
said omission was immaterial in view of 
a subsequent document Ext, P-2 by which 
he minors were also recognised as hav- 
ing interest in the properties purchased 
under Ext. B-1, The Division Bench 
therefore held that “Ext. B-1. must 
therefore be treated as an acquisition of 
property by Kunji Amma and all her 
children with funds provided by Gopala 
Menon” (husband). In view of the find- 
ing that the purchase was one efiected 
by the husband in favour of his maru- 
makkathayee wife and all her children it 
was manifestly a case where a presump- 
tion that acquisition was for the kLenefit 
of the tavazhi had to be raised under the 
decisions of the Madras High Court which 
had been followed by this Court in 1958 
Ker LT (SN) 30. This was all that was 
necessary for the purposes of the said 
case. A careful reading of the judgment 
also confirms that nothing more wes in- 
tended by the learned Judges than to 
follow the principle laid down in the 
Madras decisions regarding the presump- 
tion to be drawn when property is gifted 
or purchased by a rerson in the names of 
his marumakkathayee wife and her chil- 
dren and to apply the said principle to 
the case before them. Though on the 
tacts of the case tha Division Benck was 
not called upon to consider the question 
whether any presumption is to be raised 
where the acquisition is made in the 
name of the wife alone or in the joint 
names of the wife and some alone af the 
children leaving out certain others, a 
general observation of a preliminary na- 
ture was made by Joseph, J.. in the fol- 
lowing terms:-—— 

"In the case of gifts by a Nair hus- 
band or father to his wife or children or 
to the wife and some children the courts 
in Travancore and Madras have been tak- 
ing the view that she sift would enure 
to the tavazhi,” 


On reading the judgment as a whole it 
appears te us to be clear that the said 
statement would never have been intend- 
ed by the learned Judges to be treated as 
a considered pronouncement by them of 
the law on the poirt, much less the en- 
unciation of a principle of customary law 
at variance with what had been laid 
down in a long series of rulings oZ the 
Madras High Court. However, as often 
happens, doubts and controversies kegan 
to be raised based on the above oser- 
vation. contained in the judgment of the 
Division Bench and it became the epi- 
centre for rumblings and tremors tend- 
ing to disturb the stability of the princi- 
ple which stood well settled in respect 
of the Malabar area, The case before us 
provides a typical illustration of this, the 
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court below having misconstrued the 
above observations in 1960 Ker LJ 161, 
as a pronouncement of the Division Bench 
laying down that even in respect of trans- 
actions of gift or purchase effected by a 
person in the sole name of his marumak- 
kathayee wife or in the names of his wife 
and some only of the children a presump- 
tion. has to be drawn that the acquisition 
is intended for the benefit of the tavazhi 
ene of the wife and all her chil- 
ren. 


18. In our view, it is impossible 
for any one who has carefully perused 
the whole judgment in 1960 Ker LJ 161, 
to labour under any such misapprehen- 
sion. Jn para. 14 of the judgment the 
learned Judges have categorically stated 
that since the case before them involved 
only the construction of a gift in favour 
of a wife and all her children, it was un- 
necessary for them to examine the cor- 
rectness of the principle laid down in 
ATR 1947 Mad 137, that no presumption 
will arise where property is gifted to the 
wife alone or to some of the children 
alone, We shall read that passage: 


“Another decision relied on by the 
respondents is Thatha Amma v. Rugmini 
Amma, (1946) 2 Mad LJ 175 = (ATR 1947 
Mad 137). After an exhaustive review of 
the decisions on the point it was held 
that where property is gifted to wife 
alone or to some of the children alone 
there was no presumption that the donees 
took it with the incidents of tarwad pro- 
perty, as it could not be presumed to be 
a gift to the entire thavazhi and that the 
presumption would arise only if the gift 
was in favour of the wife and children 
or in favour of all the children who by 
themselves form a thavazhi. It was fur- 
ther held that the position would be the 
Same in the case of acquisitions by father 
in the name of one or more children. We 
have already held that though Ext. B-1 
was taken only in the names of Kunji 
Amma and her adult children, the minors 
who were omitted were acknowledged 
the group which ob- 
tained rights under the deed. Ht is there- 
fore unnecessary to examine this decision 
further.” 


We fail to see how in the face of this 
categorical statement by the Jearned 
Judges of the Division Bench that no 


opinion was being expressed by them on 
the said question of applicability of the 
presumption in respect of gifts and ac- 
quisitions made in the name of the wife 
alone or in the names of the wife and 
some alone of the children, the decision 
could still be construed as containing a 
pronouncement on that question at vari- 


ance with what had been laid down in 
AIR 1947 Mad 137. 
19. The ratio of the decision in 
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sumption regarding the tavazhi character 
of the acquisition was attracted in the 
case of the transaction of purchase evi- 
denced by Ext. B-1 which though express- 
ed to be only in favour of Kunji Amma 
and her major children leaving out the 
two minors was found to be really a gift 
in favour of the mother and all her chil- 
dren, the minors having been subsequent- 
ly acknowledged as forming part of the 
sroup which obtained rights under the 
deed. In so holding the Division Bench 
was only giving effect to the principle 
laid down in the Madras decisions. The 
preliminary observation at page 164 of 
the report which has given rise to the 
present controversy did not form part of 
the ratio decidendi, The summary given 
therein regarding the effect of the deci- 
sions of the Madras High Court is, if we 
may say so with respect, inaccurate. It 
was not the law in Madras that in the 
case of gifts by a person to his maru- 
makkathayee wife or children or to the 
wife and some of the children the sift 
would enure to the tavazhi, As noticed 
already, the principle consistently laid 
down in the rulings of the Madras High 
Court was that a presumption regarding 
the tavazhi character of the acauisition 
would arise only when the gift or pur- 
chase is in favour of all the members of 
the entity constituting a tavazhi, such as 
the wife and all her children or all the 
children by a deceased wife. To obviate 
all further doubts on the point. we make 
it clear that the above observation of the 
Division Bench in so far as it has pur- 
ported to summarise the legal position 
emerging from the decisions of the courts 
in Madras is not a correct statement of 
the law. 


20. In R. Goats Menon v. Rug- 
mani Amma, 1969 Ker LR 1, a Bench of 
this Court (Raman Nayar, C. I. and V. R. 
Krishna Iyer, J.), had again occasion to 
consider directly the question whether tn 
the case of an acquisition made by a hus- 
band in the sole name of his marumak- 
kathayee wife there is any presumption 
under the customary marumakkathayam 
law applicable in Malabar that the ac- 
quisition is for the benefit of the tavazhi 
of the wife. Relving on the decisions of 
the Madras High Court in AIR 1947 Mad 
137, and AIR 1954 Mad 987. and also on 
the Division Bench ruling of this court in 
A. S. No. 795 of 1952 (M) (Lekshmi Amma 
v. Anandan Nambiar. 1958 Ker LT (SN) 
30). wherein the Madras decisions had 
been followed, the learned Judges held 
that it is only in cases where a gift or ac- 
' quisition is made by a person in favour 
of his wife and all his children by her 
or in favour of all his children who by 
themselves form a tavazhi that there is 
a presumption under the Malabar law 
that the acquisition is for the benefit of 
the tavazhi as a whole, The decision in 
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1960 Ker LJ 161, was cited and relied on 
by the appellant before the Division 
Bench as an authority supporting his con- 
tention that even in the case of an ac- 
quisition by a person in the name of his 
wife alone there is a presumption under 
the marumakkathayam law applicable in 
Malabar area that the property is to be 
taken by her with the incidents of tar- 
wad property. The learned Judges, if we 
may say so with respect, rightly, reject- 
ed the said contention and poimted out 
that in Prabhakara Menon’s case 1960 
Ker LJ 161 despite the fact that the docu- 
ment of acquisition stood only in the 
names of his wife and her major children 
the court had found that since by a sub- 
sequent deed the minor children had also 
been, subsequently recognised as having 
rights in the property treating them as 
part of the group in whose favour the 
property was acquired the original trans- 
action itself had to be treated as one in 
favour of the wife and of her children and 
it was only on that basis that the pre- 
sumption was held to be applicable, 


21. In Illikka Mammad v. M. Usuf, 
1971 Ker LR 222 the question arose whe- 
ther in respect of a transaction of gift 
made by a Mappila of North Malabar 
governed by the marumakkathayam law 
in. favour of his daughter, there is a pre- 
sumption that the donee is to take the 
property with the incidents of tarwad 
property. The gift was given by way of 
Stridhanam on the occasion of the daugh- 
ters marriage and the documént con- 
tained a recital that the property was to 
be enjoyed by the donee and the children 
to be born to her. Our learned brother 
Poti, J., referred to the said provision 
contained in the document and observed 
that “in view of this even the question 
whether in the case of a gift in favour of 
a female member alone it would enure to 
the tarwad may not strictly arise in this 
case”, Nevertheless the said question also 
was considered by the learned Judge. 
After referring to the rulings of the 
Madras High Court in Koroth Amman 
Kutti v. Perugottil Appu Nambiar, (1906) 
ILR 29 Mad 322, Pattatherurath Pathum- 

ma v. Mannamkunniyil Abdulla Haj, 
(1908). ILR 31 Mad 228, Kailiani Amma vV. 
Govinda Menon, (1912) TLR 35 Mad 648, 
and Kunhammad Kutti v. Cheria Mam- 
mad, AIR 1924 Mad 787, the learned 
Judge observed that “cases in which gifts 
are seen executed in favour of female 
members alone have been construed as 
cases of gift in favour of the tavazhis, both 
in the Travancore area as well as in 
Malabar’. With respect, we are con- 
strained to point out that this observa- 
tion in so far as it refers to the state of 
the case-law in respect of the Malabar 
area is not correct. In (1906) ILR 29 Mad 
322, the gift was in favour of one Uni- 
chira and her children and we find noth- 
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ing in the said decision which lends any 
support to the proposition that even in 
the case of an acquisition in the sole 
name of a woman a presumption is to be 
drawn that the property is to be held by 
her on behalf of her tavazhi, Similar is 
the position in regard to the scope of the 
decision in (1908) ILR 31 Mad 228, Al- 
though in that case only the wife’s name 
had been included in the document of 
acquisition, it was found by the court on 
a consideration of the evidence that the 
real intention of the donor was that the 
property should be taken by the wife and 
her children and it was specifically on 
that basis that the learned Judges held 
that the case was governed by the Full 
Bench ruling in Kunhacha Umma v. Kutti 
Mammi Hajee, (1893) ILR 16 Mad 201, 
and the presumption stood attracted. The 
following passage extracted from the 
judgment makes the position clear: 


"In the present case, though the pro- 
perty was purchased in the name of the 
mother Avyissa, the District Judge holds, 
we think, rightly, that it was intended 
for her children as well. If so, according 
to the decision of the Full Bench, the 
land became the exclusive property of 
Ayissa and her children with the inci- 
dents of tarwad property”. 

It is not therefore right to treat the deci- 
sion in Pattatherurath Pathumma’s case 
(1908) ILR 31 Mad 228 as an authority 
laying down that whenever a gift is made 
by a person in favour of his marumak~ 
kathavee wife the law will raise a pre- 
sumption that the property is to be taken 
by her on behalf of her tavazhi. No 
doubt such a construction was placed on 
that decision by Wallace, J., in AIR 1924 
Mad 787. That was because the learned 
Judge omitted to take note of the crucial 
fact that even though the document of 
acquisition in Pattatherurath Pathumma’s 
case mentioned only the wife’s name the 
court had treated the purchase as one 
made for the benefit of the wife and all 
her children. In the same judgment Wal- 
lace, J., has, if we may say so with res- 
pect, committed a similar mistake in re- 
gard to the scope of the decision in (1912) 
ILR 35 Mad 648, also. In that case cer- 
tain properties were gifted by one Go- 
vinda Menon in favour of his wife Ammu 
Amma making it clear in the document 
that the property was to be held and en- 
joyed perpetually by herself and her 
‘Santhanams’, The Bench which decided 
the case treated the transaction as evi- 
dencing a gift in favour of the wife and 
children of the donor and consequently 
held that the presumption would apply. 
Wallace, J., however, construed this deci- 
sion also as having laid down that the 
presumption would be attracted even in 
cases where the property is gifted in 
favour of a marumakkathayee wife 
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alone, The decision of Wallace, J., in 
Kunhammad Kutti’s case AIR 1924 Mad 
787 is manifestly inconsistent with the 
principles laid down in the Full Bench 
ruling in ILR 39 Mad 317 = (AIR 1916 
Mad 391) and the subsequent rulings in 
ATR 1927 Mad 299 (confirmed on appeal 
by Division Bench in L. P. A. No. 376 of 
1926): AIR 1947 Mad 137, and AIR 1954 
Mad 987, and hence it cannot be regard- 
ed as good law. It is unfortunate that the 
later rulings of the Madras High Court 
in AIR 1947 Mad 137 and AIR 1954 Mad 
987, as also the two Division Bench rul- 
ings of this court in 1958 Ker LT (SN) 30, 
and 1969 Ker LR 1, wherein these Mad- 
ras decisions have been cited and follow- 
ed by this court were not brought to the 
notice of Poti, J. The observations of 
Poti, J., to which we have made reference 
were based largely, if not wholly, on the 
dictum laid down by Wallace, J., in AIR 
1924 Mad 787, and in view of what we 
have said about the decision in Kunham- 
mad Kutti’s case AIR 1924 Mad 787 we 
are constrained to hold that the said ob- 
servations in 1971 Ker LR 222, cannot be 
regarded as a correct statement of the 
legal principle applicable in respect of 
the Malabar area. 


22. It now only remains for us to 
refer to a recent decision of a Division 
Bench of this court (Gopalan Nambiyar 
and Viswanatha Iyer, JJ.), in 1973 Ker 
LT 753 = (AIR 1974 Ker 82). Though the 
question as to the applicability of the 
presumption in respect of transactions of 
gift or purchase in the name of the wife 
alone or in the joint names of the wife 
and some alone of the children did not 
directly arise for decision in that case the 
learned Judges made a passing reference 
to the said aspect also and expressed the 
view that a gift, bequest or acquisition in 
the name of the wife alone, or in the 
names of the wife and one or more of the 
children alone to the exclusion of the 
others, would not give rise to such a pre- 
sumption. We fully agree with the said 
statement of the law. 


23. The conclusion that emerges 
from the foregoing discussion is that 
under the rules of customary marumak- 
kathayam law which were applicable in 
Malabar prior to the introduction of the 
Madras Marumakkathayam Act, it is only 
in cases where the gift or acquisition is 
made in favour of a marumakkathayee 
woman and all her children or in the 
names of all the children who by them- 
selves constitute a tavazhi (the mother 
being dead) that a presumption would 
arise that the acquisition is for the bene- 
fit of the tavazhi, There is no scope for 
raising any such presumption im cases 
where the gift, bequest or acquisi- 
tion is in favour of the wife 
alone or of the wife and some of the 
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children alone leaving out the others. 
The underlying principle is that the 
presumption would be attracted only in 
cases where the transaction is in favour 
of all the members of a group who con- 
stitute a natural tavazhi capable of ac- 
quiring and holding property. 

24, Applying the aforesaid prin- 
ciples to the present case it has to be 
held that since the acquisition under Ext. 
A-1 was effected in the name of the ist 
defendant alone without including any of 
the children who were admittedly in 
existence at that time, there is no scope 
for invoking any presumption that the 
property was intended to be taken by the 
Ist defendant with the incidents of the 
tarwad property, The lower court wrong- 
ly treated the decision in 1960 Ker LJ 
161, as an authority laying down that the 
presumption would apply even to such 
eases and proceeded to hold on that basis 
that the property acquired under Ext, A-1 
must be taken to belong to the tavazhi 
ef the Ist defendant. In the light of our 
conclusion that there is no scope for ap- 
plying any presumption in cases of this 
kind the above finding entered by the 
District Judge cannot be sustained. We 
hold that the suit property belonged ex- 
clusively to the ist defendant and that 
the tavazhi did not have any rights there- 
in, 

25. Since it was agreed before 
the court below and also before us that 
in the event of the court holding that the 
plaint property does not belong to the 
tavazhi the suit need only be dismissed 
and that the questions relating to the suc- 
cession to the estate of the Ist defendant 
who died pending suit need not be gone 
into in this suit, we need only set aside 
the decree passed by the court below and 
dismiss the plaintiff’s suit. Accordingly 
the second appeal is allowed, the decision 
of the learned District Judge is set aside 
and the decree passed by the trial Court 
dismissing the suit is restored. The ap- 
pellants will get the costs of this second 
appeal from the contesting respondents. 
The parties will bear their respective costs 
in both the lower courts. 

Appeal allowed. 
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and Section 10 — Money decree passed 
on 15-10-1955 — Act 31 of 1958 coming 
into force on 14-7-1958 —— Payment in 
instalments — Default of sixth instalment 
on 14-7-1961 — Effect on running of 
time — First execution petition filed on 
8-9-1966 held time-barred, (Limitation 
Act (1908), Article 182 (5)). 


A money decree was passed on 
15-10-1955, Kerala Act 31 of 1958 which 
permitted payment of debts in instal- 
ments came into.force on 14-7-1958. The 
J. D. did not pay his sixth instalment 
which had fallen due on 14-7-1961. The 
D. H. filed his first execution petition on 
8-9-1966. On the question whether the 
execution petition was time-barred under . 
ca 182 (5) of the Limitation Act of 
1908: 


Held, that what the D. H., sought to 
execute was the decree passed on 15-10- 
1955. The execution petition having been 
filed nearly 11 years after the decree it 
whs clearly time-barred. It cannot be 
accepted that on the coming into force of 
the Act the decree got converted into an 
instalment decree and that a new decree 
thereafter came into existence on 14-7- 
1961 when all the first six instalments 
had been defaulted. (Scope and effect of 
Section 4 (5) Proviso and Section 10 Ex- 
plained.) 1964 Ker LT 592 and 1964 Ker 
LT 600; 1968 Ker LT 580: 1971 Ker LT 
171; 1974 Ker LT 553: 1963 Ker LT 283 
and 1966 Ker LT 1031, Distinguished and 
Explained. (Paras 8, 9,-10) 


(B), Precedent — Decision on point 
not arising in the case — Authority of. 


No decision can be taken to be an 


‘authority for the proposition which did 


not arise in the case. (Para 6) 

Cases Referred: Chronological Paras 

ane LT 553 = ILR (1974) 2 Ker 
10 

1971-Ker LT 171 

1968 Ker LT 580 = 1968 Ker LJ 701 

1966 Ker LT 1031 = 1966 Ker LR 555 2, 

1964 Ker LT 592 = 1964 Ker LJ 962 2, 

1964 Ker LT 600 = 1964 Ker LJ 982 

1963 Ker LT 283 = 1963 Ker LJ 208 

(1950} 1 All ER 266 = 94 SJ 208 

AIR 1941 Bom 203 = 43 Bom LR 329 

AIR 1916 PC 96 = (1916) ILR 43 se 
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(1908) ILR 35 Cal 209 = 12 Cal WN 326 8 


M/s. K. N. Karunakaran, K. G. De- 
varajan and M. V. Bose, for Appellant; 
T. M. Cherian, for Respondents, 


GOVINDAN NAIR, C. J..— The first 
defendant in O. 5. No. 245 of 1955 of the 
Munsiff’s Court, Kanjirappalli is the appel- 
lant, the first respondent being the plain- 
tiff decree-holder therein and the second 
respondent the second defendant in the 
suit. The decree in the case was passed 
on 15-10-1955, The first execution appli- 
cation was on 8-9-1966. The decree was 


COCO Sosecexssc 


80 Ker. [Prs. 1-7] 


‘for money and the execution petition 
having been filed long after the date of 
the decree, very much more than three 
years after the petition was dismissed by 
the execution court. In appeal the deci- 
Sion of the execution court was reversed 
and this appeal is directed against the ap- 
pellate judgment. 


2. - The case has been referred to 


a Full Bench in view of the apparent- 


conflict between the rulings of this court 
in Ahammed alias Kunju v. Achutha 
Menon, 1964 Ker LT 592 and Krishna 
Pillai v. Parameswaran Pillai, 1966 Ker 
LT 1031. 

3. - The Kerala Agriculturists Debt 
Reiief Act, 1958 (hereinafter referred to 
"as the Act) came into force on 14-7-1958. 
This Act permitted the payment of debts 
falling within the purview of that Act in 
instalments (Saction 4 of the Act). It im- 
posed a ban on execution of decrees and 
institution of suits for a period of six 
months from the date of the commence- 
ment of the Act (Section 3 (1) of the Act). 
If default is made in instalments the cre- 
ditor shall be entitled to recover the 
same. by executing the decree (Section 4 
(5) read with Sectior 10 of the Act), The 
proviso to Section 4 (5) further enacted: 

“Provided that if default is made in 
payment of six consecutive instalments 
the debtor shall not be entitled to the 
benefits of the provisions of sub-section 
(2) and sub-section (3) and the whole 
debt together with such interest as may 
have accrued thereon less any amounts 
that have already been paid shall be 
forthwith payable.” 

4. The sixth instalment fell due on 
14-7-1961. The appellant before us did 
not make any attempt to pay any amount 
towards the decree debt. It was there- 
fore clear that the proviso that we have 
read would have come into operation on 
14-7-1961 and the entire decree was exe- 
cutable on and from that date. 

5. The question mooted before us 
is that the effect of the Act is only at 
best to arrest the running of time which 
commenced from the date of the decree 
on 15-10-1955 and that the ban ceased 
from 14-7-1961 and irom that date the 
running of time continued. It was there- 
fore urged by counsel for the ap- 
pellant that taking the period. from 
15-10-1955 to 14-7-1958 and the pe- 
riod after 14-7-1961 into account it must 
be found out whether three years had 
expired — of course in the absence of 
any payment, acknowledgement or exe- 
cution applications, orders thereon and 
dismissals thereof — and that if three 
years had expired, the execution applica- 
tion was beyond the period provided by 
Article 182 (5) of the Indian Limitation 
Act, 1908. 

6. Counsel for the respondents 
contended that the original decree got 
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transformed on the passing of the Act 
into an instalment decree and that when 
six consecutive instalments were default- 
ed by the judgment-debior, the convert- 
ed instalment decree got wiped out and a 
new decree' by virtue of the proviso to 
sub-section (5) of Section 4 came inta 
existence for the first time, on 14-7-1961. 
This it was submitted is clear from the 
provisions of the Act and if the decree 
that came into existence on 14-7-1961 is 
thus a new decree, there can be no ques- 
tion of limitation as the application was 
filed on 8-9-1966 and the new Limitation 
Act (The Indian Limitation Act, 1963) 
having come into force on 1-1-1964 be- 
fore the expiry of three years from 14-7- 
1961, an execution application could be 
made within 12 years and such applica- 
tion was not therefore barred by limita- 
tion, Reliance has been placed mainly on 
two decisions of this court in Mammad v. 
Abdul Salam, 1963 Ker LT 283 and 1966 
Ker LT 1031. The earlier case is by a 
Single Judge of this court and the same 
Judge has written the judgment in the 
later case which is a Division Bench case. 
The facts of the case in 1963 Ker LT 283 
are similar to the facts of the case before 
us excepting that if the period between 
14-7-1958 date of commencement of the 
Act and 14-7-1961 the date of expiry of 
the sixth instalment under the Act is ex- 
cluded there will be no bar of limitation 
for the execution application that had 
been filed in that case. But it was con- 
tended by counsel who appeared for the 
decree-holder appellant that by virtue of 
the provisions in the Act the decree had 
got converted into an instalment decree 
and this position seems to have been ac- 
cepted in the judgment. The same view 
has also been taken in the Division Bench 
case in 1966 Ker LT 1031, The decree- 
holder therein only attempted to execute 
the decree for the amounts of the 2nd. 3rd, 
4th and 5th instalments. The judgment- 
debtor had paid the first instalment. The 
execution petition having been filed be- 
fore the date of the 6th instalmert (that 
is before the expiry of three years from 
the date of each of the defaulted instal- 
ments) there was no question of the ap- 
plication being barred with reference to 
any of the defaulted instalments and we 
are in respectful agreement with that 
view taken in the decision. However 
there are observations in the judgment 
which have encouraged the respondents 
to stretch the decision further and 
contend that a new decree had come 
into being on 14-7-1961. No decision cani: 
be taken to be an authority for the pro- 
position which did not arise in the case, 


ti Since elaborate arguments have 
been advanced by counsel for the decree- 


holder we think it necessary to refer to 
Sections 3 (1) and (2), 4 (1), 4 (2) and 4 (5) 
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Section 68-C, This also supports our 
conclusion that the words “for the pe- 
riod intervening” mean “for any period 
intervening.” The application made by 
the State Transport Undertaking is not 
to be allowed as a matter of course. Be- 
fore the application is allowed and a 
temporary permit is granted, the Trans- 
port Authority concerned must be satis- 
fied “that it is necessary to increase, in 
the public interest, the number of vehi- 
cles” on the route in question, This re- 
quirement means that the Transport 
Authority will examine what particular 
number of vehicles are necessary to be 
increased on a route in the public in- 
terest. It also implies that the Trans- 
port Authority will consider for what 
period this imcrease is necessary, So, if 
it is mecessary to increase the number of 
vehicles for conveyance of passengers on 
somie special occasion, - such as a fair or 
religious gathering, or to meet some par~ 
ticular temporary need, the Transport 
Authority cannot find that the necessity 
for increase in the number of vehicles is 
for whole of the period ending upto the 
date of publication of the approved 
scheme, The Transport Authority’s duty 
to “issue the temporary permit prayed 
for by the State Transport Undertak- 
ing” is subject to its satisfaction on the 
matter of necessity to increase the num- 
ber of vehicles. For example, if the 
State Transport Undertaking applies for 
five permits for one year, it would be 
open to the Transport Authority to find 


the need only for one permit for 
one month. The word “issue” has, 
no doubt, been construed in the con- 
text of sub-section 1) to leave no 


discretion in the Transport Authority and 
to make its function ministerial. But 
the context in which this word occurs 
in sub-section (1-A) is different and the 
requirement of satisfaction that it is 
necessary, in the public interest, to in- 
erease the. number of vehicles shows that 
the function of the Transport Authority 
under this provision is not ministerial. 
The word “issue” im sub-section (1-A), in 
our opinion, has been used in the sense 
of “grant”. This is not to say that the 
opinion of the State Transport Under- 
taking expressed in the application will 
not be given due weight. All that we 
desire to say is that the opinion so ex- 
pressed on the question of necessity of a 
temporary permit is not binding on the 
Transport Authority and it may come to 
a different conclusion on the question of 
mecessity of increasing the number of 
vehicles in the public interest as also on 
the question of duration for which the 
necessity exists, and it has to issue the 
temporary permit prayed for the State 


Transport Undertaking in accordance 


with its satisfaction on these matters. 
1078 Madh Pral V G—2n 


Dhanna Singh v. Regional R. T. Authority, Gwalior 


[Prs. 6-7} M.P. 81 


q. Sub-section (1-B) enacts that 
a temporary permit issued under sub- 
section (1-A) shall be effective until the 
happening of events mentioned in clau- 
ses (i) and (ii). In other words, it means 
that a temporary permit shall cease to 
be effective thereafter. The sub-section 
pre-supposes that the temporary permit 
is in operation and has not come to an 
end. We have already seen that under 
sub-section (1-A) the Transport Autho- 
rity has to gramt a temporary permit 
depending upon its satisfaction as to 
the mecessity of increase in the number 
of vehicles and the permit will be grant- 
ed for a particular duration depending 
upon the need. All temporary permits 
issued under sub-section (1-A) may not, 
therefore, be effective when the events 
mentioned in clauses (i) and (ii) of sub- 
section (1-B} come to happen. A tem- 
porary permit referred to in sub-section 
(1-B) thus means “a temporary permit 
which has not expired earlier to the 
évents mentioned im clauses (i) and (ii).” 
Another important feature of these clau- 
ses is that they do not deal with a 
situation when the scheme is modified 
and the approved scheme as published 
does not cover the area or route in res- 
pect of which a temporary permit was 
issued under sub-section (1-A) A 
scheme published under Section 68-C may 
cover a number of routes, After publi- 
cation of a scheme under Section 68-C, no 
permits other than temporary permits 
under sub-section (1-A) and sub-section 
(1-C) can be granted in respect of an 
area or a route covered by the scheme. 
But the approved scheme published 
under Section 68-D may not cover all 
the routes for which the scheme was 
proposed, for the State Government can 
modify the scheme. Therefore, it is pos- 
sible to have a case where a route cover- 
ed by a scheme, in respect of which a 
temporary permit is granted under sub- 
section (1-A), may not be covered by 
the approved scheme published under 
Section 68-D (3), Now, clause (i) of sub- 
section (1-B) obviously provides for 
eases where a scheme is published under 
Section 68-D (3) and a permit can be 
granted to the State Transport Under- 
taking under sub-section (1) on the 
route or area for which a temporary per- 
mit was issued under sub-section (1-A). 
A permit under sub-section (1) can be 
issued to the State Transport Undertak- 
ing in place of the temporary permit 
only when the approved scheme covers 
the route for which the temporary per- 
mit was issued under sub-section (1-A). 
So, if a route covered by a scheme, for 
which a temporary permit was issued 
under sub-section (1-A), is mot covered 
by the approved scheme, clause (i) of 


sub-section (1-B) will not be applicable. 


82 M. P. [Prs. 7-9] Dhanna Singh v. Regional R. T. Authority, Gwalior 


Clause (ii) of sub-section (1-B) will also 
not be applicable to such a case, for it 
deals with those cases where a scheme is 
mot published under Section 68-D (3), 
i.e.. when a scheme is not at all approv- 
ed by the State Government by an 
order passed under Section 68-D (2), A 
temporary permit issued under sub-sec- 
tion (1-A) and falling in the category to 
which clauses (i) and Gi) of sub-section 
(1-B) are not applicable will continue to 
be operative until it comes to an end by 
its expiry. If temporary permits can be 
issued under sub-section (1-A) without 
specifying the time for which they are 
operative, a temporary permit falling in 
the above category to which sub-section 
(1-B) does mot apply will become perpe- 
tual, a result which could not have been 
intended by Parliament. This conside- 
ration, therefore, also supports the infer- 
ence drawn by us earlier that a tem- 
porary permit issued under sub-section 
(1-A) must be for a specified time so 
thet it may come to am end after the 
expiry of the time for which it is issued. 


8. We then come to sub-section 
(1-C) It enables the grant of tem- 
porary permits to private operators “if no 
application for a temporary permit is 
made under sub-section (1-A)”. Now, 
under sub-section (1-A) an application 
for a temporary permit can be made only 
by a State Transport Undertaking. This 
application can be for any period inter- 
vening between the date of publication 
of the scheme and the date of publica- 
tion of the approved scheme. The ap- 
plication can be granted only when the 
Transport Authority is satisfied that it is 
necessary to increase, in the public in- 
terest, the number of vehicles operating 
in the area or route for which the appli- 
cation is made. As sub-section (1-C) 
provided for grant of temporary per- 
mits to private operators when no appli- 
cation is made by the State Transport 
Undertaking, under sub-section (1-A) it 
clearly envisages a situation when an 
application could have been made by the 
State Transport Undertaking and could 
have been allowed by the Transport 
Authority. Therefore, the Transport 
Authority can grant a temporary permit 
under sub-section (1-C) only when it 
could have granted the same to the 
State Transport Undertaking under sub- 
section (1-A). It necessarily follows 
from this that a temporary permit can 
be granted under sub-section (1-C) when 
the Transport Authority is satisfied that 
it is necessary to increase, in the public 
‘nterest, the number of vehicles operat- 
ing in the area or route for which the 
permit is issued. It also follows that, 


as in the ease of a permit under sub- 
section (1-A), the permit granted under 
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sub-section (1-C) should be for a speci- 
fied duration. A temporary permit grant- 
ed under sub-section (1~C) ceases to be 
effective “on the issue of a permit to 
the State Transport Undertaking’. This 
will naturally apply only to those tem- 
porary permits issued under sub-section 
(1-C) which have not expired earlier. 
The issue of a permit to the State 
Transport Undertaking which makes a 
temporary permit under sub-section 
(1-C) ineffective has, in the context, re- 
ference to a permit which can be grant- 
ed to the State Transport Undertaking 
under sub-section (1) and sub-section 
(1-A). A permit under sub-section (1) 
can be granted to the State Transport 
Undertaking when the scheme as ap- 
proved covers the area or route for 
which the permit is granted. So, if a 
scheme is not approved or is modified 
at the time of approval to exclude the 
route in respect of which a temporary 
permit granted under sub-section (1-C) 
is in operation, there. will be no possibi- 
lity of such a temporary permit ceasing 
to be effective by issue of a permit ta 
the State Transport Undertaking. Such 
a temporary permit can only cease ta 
be operative by expiry. Parliament 
could not have intended that a tempo- 
rary permit, which cannot be made in- 
effective by issue of a permit to the 
State Transport Undertaking, should per- 
petuate itself. This consideration sup- 
ports the conclusion that a temporary 
permit issued under sub-section (1-C) 
like a temporary permit under sub-sec- 
tion (1-A) must be issued for a specific 
period so that it may become. imeffec- 
tive after its expiry, It may also be 
noticed that under sub-section (1-C) the 
Transport Authority can impose such 
conditions to the permit as it may think 
fit and this provision can also enable it 
to fix the duration of the permit. 


9. On a close examination of the 
language, scheme and object of sub-sec- 
tions (1-A), (1-B) and (1-C), we are un- 
able to accept the contention of Shri V.S. 
Dabir that a temporary permit granted 
under sub-section (1-C) cannot be for a 
fixed duration and that it can only come 
to an end after a permit is issued in 
favour of the State Transport Undertak- 
ing. The learned counsel argued that 
the words “grant .........ssessereo temporary 
permit” show that only one permit is 
contemplated in respect of an area or 
route and not successive permits and, 
therefore, the Transport Authority can- 
not fix a period in the permit and grant 
successive permits for the same route. 
There is no merit whatsoever in this 
argument. In an Act of Parliament, un- 


less there is anything repugnant in the 
context or object, words im the singular 
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include the plural and a power confer- 
red on an Authority can be exercised 
from time to time as occasion arises 
{see Sections 14 and 15 of the General 
Clauses Act, 1897]. Therefore, although 
the word “permit” is used in the singu- 
lar in sub-section (1-C), the Transport 
Authority will have jurisdiction to grant 
any number of temporary permits as 
and when the occasion for the grant 
arises. 


10. We will now examine the con- 
tention of the learned Advocate-Gene- 
ral that the Transport Authority cannot 
fix a limit beyond four months for a 
temporary permit granted under sub- 
section (1-C), The contention is based 
on the argument that the restriction in 
that behalf contained in Section 62 (1) 
is mot inconsistent with anything con- 
tained in Chapter IV-A or Section 68-P. 
The conclusion reached by us earlier 
that a temporary permit issued under 
sub-sections (1-A) and (1-C) of Section 
68-F has to be for a fixed duration has 
been reached mainly om construing the 
language of these sub-sections without 
taking any assistance from Section 62. 
There is no specific bar in these sub-sec- 
tions that a temporary permit granted 
under them cannot at any one time be 
for more than four months. That bar 
is contained in Section 62 (1) and the 
question is whether that also applies for 
a temporary permit issued under sub- 
Te (1-A) and (1-C} of Section 


11. A “permit”, as defined in 
Section 2 (20), means “the document 
issued by the Inter-State Transport Com- 
mission, or a State or Regional Tran- 
port Authority authorising the use of a 
transport vehicle as a comtract carriage, 
or stage carriage, or authorising the 
owner as a private carrier or public 
carrier to use such vehicle. Section 42, 
which is the first section in Chapter IV 
enacts that no owner of a transport 
vehicle shall use or permit the use of 
the vehicle in any public place save in 
accordance with the conditions of a per- 
mit. The provisions of this Chapter 
show that subject-wise there are four 
categories of permits, viz., stage carriage 
permit, contract carriage permit, private 
carrier’s permit and public carrier’s per- 
mit. Duration-wise permits are of two 
classes; temporary and non-temporary 
which, for convenience, may be called 
‘regular’, A regular permit can be grant- 
ed after following the procedure under 
Section 57, The life of a regular permit 
as provided in Section 58 is between 
three to five years. A regular permit 
can be renewed on an application made 
and disposed of as if it were an applica- 
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tion for a permit. A temporary permit 
is issued under Section 62 “to be effec- 
tive for a limited period not in any case 
to exceed four months” which has been 
interpreted to mean that at any one 
time a temporary permit cannot be issued 
for more than four months; but, if the 
need for such a permit persists, succes- 
sive permits can be issued. The proce- 
dure laid down in Section 57 need not 
be followed for grant of a temporary 
permit. The grounds on. which a tem- 
porary permit cam be granted are men- 
tioned in sub-sections (1) and (2) of Sec- 
tion 62. These grounds indicate that 
such a permit is granted to meet a tem- 
porary need or when it is not possible or 
expedient to grant or renew a regular 
permit. A reading of the provisions of 
Chapter IV shows: all permits, whether 
regular or temporary, are for a limited 
duration; the life of a regular permit 
varies from three to five years, but the 
duration of a temporary permit cannot 
be for more than four months; a regular 
permit cam be renewed but a temporary 
permit cannot be renewed; a temporary 
permit can be granted without following 
the procedure under Section 57 but for 
a regular permit that procedure has to 
be followed. Although the  expression|-. 
‘temporary permit’ is not defined in the 
Act, a reading of Section 62 and other 
sections in Chapter IV goes to show 
that it means a permit granted for a 
limited duration not exceeding four 
months. 


12. Let us now revert to sub- 
sections (1-A) and (1-C) of Section 68-F. 
We have already stated that these sub- 
sections indicate the grounds on which a 
temporary. permit can be granted to the 
State Transport Undertaking or to a pri- 
vate operator, They also imply that the 
temporary permit must be for a speci- 
fied period. The sub-sections are silent 
on the question whether a temporary 
permit which can be granted under 
these sub-sections cannot at any one 
time be for more than four months. 
One of the constructions suggested is 
that as no maximum limit of four 
months is expressed in the sub-sections, 
a temporary permit can be granted under 
them for any length of time. The other 
construction is that when these sub-sec- 
tions refer to a temporary permit, they 
necessarily mean a temporary permit of 
the nature and duration as generally 
understood and limit of four months, 
which is an essential feature of a tem- 
porary permit under Chapter IV, must 
also apply to a temporary permit granted 
under these sub-sections, As the language 
used by Parliament in the sub-sections is 
not specific, we can look to the conse- 
quences which will follow by adopting 
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the alternative constructions. If no 
limit of time of a temporary permit is 
implied in these sub-sections, it wil 
mean that the, Transport Authority 
will be able to grant a temporary permit 
under sub-section (1-A) to the State 
Transport Undertaking even for a period 
of six or seven years and, if the route 
for which such a permit is granted is 
mot included in the approved 
the permit will continue for its full 
length. Similarly, the Transport Autho- 
rity in case falling under sub-section 
(1-C) will be able to grant a temporary 
permit to a private operator for any 
length of time and the permit so grant- 
ed will have its full operation if the 
scheme is not approved or if the route 
is not included in the approved scheme. 
The result is that a temporary permit 
may be granted for any length of time 
when even a regular permit is limited to 
a period of three to five years is someé- 
what startling and could not have been 
intended by Parliament. It is, there- 
fore, reasomable to infer that Parliament, 
while conferring on the transport Autho~ 
rity power to issue a temporary permit 
under sub-sections (1-A) and (1-C) used 
the expression “temporary permit” in 
the sense it is understood under Chap- 
ter IV, ie., a permit for a limited pe- 
riod not in any case to exceed four 
months, Such a construction does not 
create any anomaly amd does not lead 
to any startling results in the working of 
the sub-sections, Further, it will en- 
able the Transport Authority to review 
the situation every four months and to 
see whether the need for the permit 
continues and, in cases falling under 
sub-section (1-C), whether the permit- 
holder has been ‘satisfactorily maintain~ 
ing the service and whether, having re- 
gard to the public interest, the permit 
should be granted to him or to some 
other operator. Experience has shown 
that years may elapse after the publica- 
tion of a scheme under Section 68-C 
before it is finalised under Section 
&84D. In this very case the scheme was 
published in 1965 and it is still await- 
ing the approval, modification or rejec- 
tion by the appropriate Governments. 
It is, therefore, all the more necessary 
that the Transport Authority should 
have opportunity to have periodical re- 


view of the situation as also of the work-- 


ing of the operator to whom a temporary 
permit is granted under’ sub-section 
(1-C). Section 68-B, to which reference 
was made by Shri V. S. Dabir, no doubt, 
makes the provisions in Chapter IV-A 
prevail against the provisions of Chap- 
ter IV in case of inconsistency. But in 
eases where there is no inconsistency, 
the provisions in Chap. IV may still apply 
to a permit issued under Chapter IV-A. 


scheme, - 
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For example, the general conditions of a 
permit prescribed by Section 59 in 
Chapter IV, which apply to every per- 
mit, will also apply to a temporary per- 
mit granted to a private operator under 
sub-section (1-C) of Section 68-F for 
there is no inconsistency between the 
provisions of Section 59 and sub-section 
(1-C) of Section 68-F, Similarly, we 
do not find any inconsistency between 
the requirement of Section 62 that a tem- 
porary permit should be for a limited 
period not exceeding four months and the 
provisions of sub-sections (1-A), (1-B) 
and (I1-C) of Section 68-F. For all 
these reasons, we are of opinion that a 
temporary permit referred to in sub- 
sections (1-A) and (1-C) of Section 68-F 
means a temporary permit for a limited 
period mot exceeding four months at 
any one time as is the nature of a tem- 
porary permit under Section 62. | 


13. The learned Advocate Gene~ 
ral also argued that the order of the Re- 
gional Transport Authority of 9th May 
1974 did mot show that there was a tem- 
porary need and, therefore, gramt of 
the temporary permit to Dhanna Singh 
was illegal, In our opinion, there is no 
merit in this argument. A temporary 
permit under sub-section (1-C) of Sec- 
tion 68-F, as already explained, has to 
be granted on the ground mentioned in 
sub-section (1-A) of the same section 
when the State Transport Undertaking 
does not apply for a temporary permit. 
The Transport Authority, -before grant- 
ing a temporary permit under sub-~sec- 
tion (1-C), has to he satisfied that it is 
necessary tc increase, in the public in- 
terest, the number of vehicles operating 
on the route concerned. Although 
there is no specific finding to that effect 
in the order of the Regional Transport 
Authority, such a finding is implied in it. 
The previous history of the case shows 
that the need for a regular permit was 
found and a regular permit was issued 
to Dhanna Singh which was set aside in 
view of the ban imposed by sub-section 
(1-Di of Section 68-F. Later, from time 
to time, temporary permits were issued. 
All this shows that when the Regional 
Transport Authority granted a temporary 
permit by its order of 9th May 1974, it 
was satisfied that the need for increasing 
the number of vehicles operating on the 
route continued. We may, however, 
observe that it may not be possible to 
infer an implied satisfaction. of the 
Authority in all cases regarding the 


need for the grant of a temporary per- 
mit under sub-section (1-C) of Section 
68-F and, therefore, a specific finding 
to this effect should as a rule be record- 
ed. 
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14. The learned Advocate-Gene- 
ral also contended that apart from 
Dhanna Singh, there were three other 
applicants for the same permit and the 
Regional Transport Authority preferred 
Dhanna Singh against the other applic- 
ants on irrelevant grounds. iIn our 
opinion, this argument is also not of amy 
substance, The operators, who compet- 
ed against Dhanna Singh, have not come 
to this Court for challenging the order 
of the Regional Transport Authority. 
Dharam Singh, for whom the learned 
Advocate~General appears, was not one 
of the applicants for the permit. It is 
not open to him to raise the point, that 
in place of Dhanna Singh some other 
applicant should have been granted the 
permit when none of the other appli- 
cants have approached this Court. 

15. In the result, both the peti- 
tions fail and are dismissed. There will 
‘be no order as to costs of these peti- 
tions. The security deposit will be re- 
funded to the petitioners. 

Petitions dismissed. 
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P. K. TARE, C. J., AND S. M. N. 
RAINA, J. 


Surendrasingh and others, Appel- 
lants v. Lal Sheoraj Bahadursingh and 
others, Respondents. 

Misc. (First) Appeal No. 7 of 1972, 


D/~ 3-9-1973. 

(A) Civil P. C. (1908), Order 39, 
Rules 1, 2; S. 151 — Execution of de- 
cree may amount to injury within Rule 
2 -—Suit for avoiding decree on ground 
of fraud by judgment-debtor or by one 
not party to the decree — Grant of in- 
terim injunction — Principles governing 
stated, AIR 1953 Assam 104; AIR 1961 
J and K 29 and AIR 1957 Madh Bha 95 
Dissented. Misc. F. A. 84 of 1962, 
D/- 23-11-1962 (Madh. Pra.) AIR 
1956 Madh Bha 75 and 1964 MPLJ 
(SN) 14, Overruled. (Words & Phra- 
ses — Injury — Meaning of). 

The word “injury” has not been de- 
fined in the Code. In legal parlance “in- 
jury means any wrong or damage done 
to another, either in his person, rights, 
reputation or property.” In other words 
it means an act which harms, huris or 
damages irrespective of the consideration 
how the herm, hurt or damage may 
arise. If ‘injury’ is construed in the 
sense of harm or damage to the right 
of a person or property, a decree which 
prima facie appears to be illegal or void 
can also be construed as causing injury 
to him. 

Thus a Court is competent to grant 
an injunction to restrain the decree- 
holder from executing the decree either 
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under Order 39, Rule 2, if the word ‘in- 
jury’ is liberally construed, or, in any 
case, under Section 151 of the Code of 
Civil Procedure. : 


Granting of an injunction is purely 
within the. discretion of the Court and 
this discretion should be exercised on 
sound judicial principles. The object of 
granting a temporary or interlocutory 
injunction is to preserve status quo 
while rights are being litigated, and the 
onus is on the plaintiff to show his need 
for the injunction. This does not mean 
that he has to prove his case before he 
can claim interlocutory relief. 

Ordinarily a party in whose favour a 
decree or order has been passed holds 
a prima facie title to the property or 
the right which was the subject matter 
of the decree and very strong evidence 
would be necessary to rebut the pre- 
sumption of prima facie title in favour of 
the decree-holder. Merely, because a 
party chooses to file a suit challenging 
the decree or order on certain grounds, 
would not suffice to destroy the pre- 
sumption in his favour and a very heavy 
burden would lie on the applicant to 
produce strong and cogent prima facie 
evidence to satisfy the Court that the 
grounds on which the decree or order is 
challenged are fairly strong and that 
there is a reasonable possibility of the 
success of such suit. ATR 1953 Assam 104; 
AIR 1961 J & K 29 AIR 1957 Madh 
Bha 95, Dissented. Misc. F. A. 84 
of 1962, D/- 23-11-1962 (Madh Pra) 
and AIR 1956 Madh Bha 75 and 1964 
MPLJ (SIN) 14, Overruled, 1963 MP 
LJ (SN) 24 and 1967 MPLJ (SN) 111, Ex- 
plained; 1972 Jab LJ (SN) 104 and 1966 
MPLJ (SN) 14, Approved: AIR 1962 SC 
527, Considered and Applied. 

(Paras 13, 14, 15. 19) 

(B) Civil P. C. (1908), O. 39, Rules 1, 
and 2 — Suit to avoid decree on 
ground of fraud — Injunction pendente 
lite — Whether could be granted ex 
parte. (Obiter) 

Since there is am initial presumption 
of prima facie title in favour of the 
decree~holder, it would not be proper 
for the Court to grant a temporary in- 
junction ex parte without giving the de- 
eree-holder an opportunity of being 
heard unless there are exceptional cir- 
cumstances to justify it. If after hear- 
ing both the sides the Court is convinced 
prima facie that the decree or order has 
been obtained by fraud or is otherwise 
not binding or enforceable against the 
applicant, injunction during the pendency 


of the suit may be granted. (Para 18) 
(C) Civil P. C. (1908), Order 39, 


Rules 1,2 — Regular suit to avoid decree 
or order made in summary proceedings 
~ Temporary injunction can be granted 
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in suitable cases to maintain status qua. 
(Obiter) (Para 18) 
Cases Referred: -Chronological Paras 
1972 Jab LJ (SN) 104 6 
1967 MPLJ (SN) 111 2, 5 
1966 MPLJ (SN) 14 T 
1964 MPLJ (SN) 14 Ł 
1963 MPLJ (SN) 24 E 


AIR 1962 SC 527 = 1962 Supp (1) re 


450 8, £ 
1962 Jab LJ (SN) 247 2 
(1962) Misc (First) Appeal No. 84 of 

1962, D/- 23-11-1962 (Madh Pra) 2 
AIR 1961 J & K 29 4 
AIR 1959 Mys 75 12 
AIR 1957 Madh Bha 95 = 1956 Madh 

BLJ 442 4 


AIR 1956 Madh Bha 75 = Madh BLJ 
1955 HCR 1875 4 
AIR 1953 Assam 104 = ILR (1952) F 


Assam 160 
AIR 1953 Cal 377 = 57 Cal WN 112 12 


A. R. Choubey, for Appellants; C. 
P. Sen, for Respondents. 


RAINA J.-— In Miscellaneous 
(First) Appeal No. 7 of 1972 a question 
` arose whether a temporary injunction 
can be issued to restrain a decree-holder 
from executing his decree against his 
judgment-debtor. Shiv Dayal, J. who 
heard the appeal referred the following 
points for decision by the Division Bench 
on account of divergent views having 
been expressed by this Court in different 
cases:— 

(1) Whether in a suit instituted by 
a judgment-debtor on the ground of 
fraud or any such other ground, a tem- 
porary injunction can be granted res- 
training the decree-holder from execut- 
ing his decree against the plaintiff, 


(2) When a suit is instituted on the 
ground that the decree is not binding 
on the plaintiff and that the execution 
of the decree will be prejudicial to the 
plaintiff's right, by a person, who was 
not a party to the suit in which the de- 
cree was passed, can a temporary injunc- 
tion be issued to restrain the decree- 
holder from executing his decree aginst 
his judgment-debtor. 


2. Shiv Dayal, J. has pointed out 
that in Miscellaneous (First) Appeal 
No. 84 of 1962 decided on November, 28. 
1962, (Madh Pra) Bhargava, J. held ‘that 
no order of injunction can be made 
under Order 39, Rule I or 2 or under 
Section 151 of ‘the Code of Civil Proce- 
dure to restrain the decree-holder from 
executing the decree in his favour as 
long as it stands. In Jalamsingh v. 
Smt. Lilabai, 1967 MPLS (Notes) 111 
Tare, J. (as he then was) drew a distinc- 
tion between a case where the plaintiff 
is bound by the decree and one where 
he is not so bound relying on the deci- 
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sion of Shrivastava, J. in Firojkhan v 
Mumtaj Hussain, 1962 Jab LJ (SN) 247. 


3. Before proceeding to discuss 
the various authorities cited before us, 
we would like to observe at the outset 
that the question whether an injunction 
can be -granted to restrain a decree- 
hoider from executing his decree, can 
be considered from two aspects, namely, 
the jurisdiction of the Court to grant an 
injunction and the propriety of granting 
such an injunction. We propose to deal 
with the question of jurisdiction first. 


4, So far as jurisdiction is con- 
cerned, the line of reasoning adopted in 
some cases has been that the Court has 
jurisdiction to grant a temporary in- 
junction only under Order 39, Rules (1) 
and (2) and since the execution of a de- 
cree cannot be construed as an injury 
within the meaning of sub-rule (1) of 
Rule 2 of Order 39, no injunction can be 
granted to restrain the ~decree-holder 
from executing his decree, In Abdul 
Hamid Khan v. Tridip Kumar Chanda, 
AIR 1953 Assam 104 and M/s. Ratanchand 
Jai Gopal v. Mian Saif Uddin, AIR 1961 
J & K 29 it was held that the execution 
of a decree is in the exercise of a legal 
right and as such cannot amount to an 
injury within the meaning of sub-rule (1) 
of Rule 2 of Order 39 of the Code of 
Civil Procedure. It was further held 
that a Civil Court has no inherent juris- 
diction to grant. a temporary injunction. 
This line of reasoning was adopted by 
the Madhya Bharat High -Court in a 
number of cases, namely, Ramnarain v. 
Shrikrishna. AIR 1956 Madh Bha 75 and 
Hemant Kumar v. Ayodhya Prasad, AIR 
1957 Madh Bha 95. Following these 
decisions, Bhargava, J. held in Abdul 
Rahim v. Safarmal, 1964 MPLJ (SN) 14 
that no order of injunction can be made 
under Order 39, Rule 1 or 2 or under 
Section 151 of the Code of Civil Proce- 
dure to restrain a decree-holder from 
executing a decree in his favour so long 
as the decree stands 


5e It would be pertinent here to 
mention that T. C. Shrivastava, J. in 
Mohd. Feroz Khan v. Mulla Mumtaz Hus- 
sain, 1963 MPLJ (SN) 24 apparently 
drew a distinction between a case where 
an injunction is sought by judgment- 
debtor and one where an injunction is 
sought by a third party. It was held that 
injunction at the instance of a third 
party could be granted in order to main- 
tain status quo. This approach was de- 
veloped in 1967 MPLJ (SN) 111. It was 
held in that case that where a person is 
not bound by an earlier decree or order 
of a Court or Tribunal an injunction may 
be granted; but it was further held 
that if a person is a party to the decree 
or order he should not be granted an in- 
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junction restraining the other party 
from executing it even though the ear- 
lier order may be a summary order. 
This case seems to deal with the ques- 
tion of propriety of the grant of an in- 
Junction in such cases rather than the 
jurisdiction of the Court to grant it. 

: In Ramsingh v. Hardayal, 1972 
Jab LJ (SN) 104 a distinction was drawn 
between a decree of a regular civil 
Court which-on the face of it is final 
and conclusive and ome which is subject 
to a decision in a regular suit. It was 
held that where a decree is of a revenue 
Court or Civil Court in proceedings of 
a summary nature which is subject to 
the decision `of a civil Court in a regu- 
lar suit, a temporary injunction may be 
granted if other conditions justifying 
the grant of an injunction are fulfilled. 


In Ram Prasad v. Smt. Khur-. 


Sheed Jahan, 1966 MPLJ (SN) 14 Naik, J. 
held that a temporary injunction can be 
granted against a decree-holder on the 
ground that the decree is not binding on 
the plaintiff if prima facie case is made 
out. 

8. Although grant of perpetual 
injunctions is regulated by the provi- 
Sions of Section 38 of the Specific Relief 
Act, the gramt of temporary injunctions 
pendente lite is governed by the provi- 
sions of the Code of Civil Procedure. 
Clause (c) of Section 94 of the Code of 
Civil Procedure provides that in order to 
prevent the ends of justice from being 
defeated the Court may, if it is so pres- 
cribed, grant a temporary injunction. 
Rr. 1 and 2 of O. 39 of the Code of Civil 
Procedure lay down the circumstances in 
which temporary injunctions may be 
granted. The expression “if it is so 
prescribed” im Section 94 of the Code of 
Civil Procedure led to the view taken 
by some of the Courts that jurisdiction 
of a Civil Court to grant a temporary In- 
junction is governed entirely by provi- 
sions of the said Rules and it is not per- 
missible for the Court to grant an m- 
junction in‘ exercise of its inherent 
powers under Section 151 of the Code 
of Civil Procedure in cases which do not 
fall within the purview of the said 
Rules. This view canmot, however, now 
be treated as good law in view of the 
decision of the Supreme Court in Mano- 
harlal Chopra v. Raj Bahadur Rao Raja 
Seth Hiralal, AIR 1962 SC 527. In that 
case it was held by a majority that it 
was not possible to hold that the provi- 
sions of the Code control the inherent 
power by limiting it or otherwise affect- 
ing it. The following observations of 
their Lordships in paragraph 23 are per- 
tinent: 

“The inherent power has not been 
conferred upon the Court: it is a power 
inherent in the Court by virtue of its 
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duty to do justice between the parties 
before it.” 

9. . It'is, therefore, clear that the 
Court is competent to grant injunction 
in exercise of its inherent powers inde- 
pendent of the provisions of Rules 1 and 
2 of Order 39 of the Code of Civil Pro- 
cedure and, therefore, it can grant an 
injunction even in a case which does 
not fall strictly within the purview of 
the aforesaid Rules, {tt must, however, 
be borne in mind that the inherent 
powers are to be exercised by the Court 
in exceptional circumstances vide para- 
graph 27 of the Judgment in AIR 1962 
SC 527. 


10. In this conmection it would be 
pertinent to refer to the English Law 
regarding the jurisdiction of the Court 
to grant an injunction whether perman- 
ent or temporary. In England injunc- 
tions had their origin in Equity jurisdic- 
tion of the Court of Chancery which 
was exercised mainly with a view to 
mitigate the rigours of common law as 
administered by English courts. The 
maxim “Ubi Jus Ibi Remedium” forms 
the rule of equitable decisions. 


11. In India the Courts do not 
possess Equity ` jurisdiction independent 
of their ordinary jurisdiction under the 
law and the principles of equity can be 
applied by the Courts only to the ex- 
tent they are imported in the statutory 
law within the scope of which the 
Courts function. However, the principles 
of equity are extremely useful for re- 
gulating the grant of injunctions whe- 
ther permanent or temporary, 


12. Since a Civil Court is compe- 
tent in exercise of its inherent jurisd‘c- 
tion to grant a temporary injunction in- 
dependent of the provisions of the Rules 
1 and 2 of Order 39 of the Code of Civil 
Procedure, the consideration that the 
execution of a decree or order does not 
amount to an injury within the meaning 
of Order 39, Rule 2 of the Code of Civil 
Procedure is not of much consequence, 
We may, however, refer to certain deci- 
sions in which it has been held that the 
word “injury” in sub-rule (1) of R. 2. of 
O. 39 of the Code of Civil Procedure 
should be liberally construed and that 
even the execution of a decree may amount 
to an injury in certain cases. In Umanpatt 
Choudhari v. Subodh Chandra Chou- 
dhuri, AIR 1953 Cal 377 it was held that 
the Court should give the widest inter- 
pretation to the word “injury” and that 
an injunction can be granted to restrain 
the decree-holder from giving effect to 
a decree. In Kittamma v. B. Subba Rai, 
AIR 1959 Mys 75 it was held that the 
word “injury” in Order 39. Rule 2 of the 
Code of Civil Procedure means, any in- . 
vasion or infraction of a legal right giv- 


ath, 
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tance of the party claiming that right. 
It was further held in that case that if 
a person seeks to execute a totally in- 
valid order, the person against whom 
such execution is sought has the right 
to say that he shall not be made to suf- 
fer the consequenzes of an invalid order 
and a temporary injunction can be grant- 
ed in such a case. 

13. The word “injury” 
been defined in the Code. 
lance “injury” means any wrong or 
damage done to another, either in his 
person, rights, reputation or property 
vide Blacks’s Law Dictionary Fourth 
Edition at page 924. In other words 
it meams an act which harms, hurts or 
damages irrespective of the considera- 
tion how the harm, hurt or damage may 
arise. Ii ‘injury’ is construed in the 
sense of harm or damage to the right of 
a person or proverty, a decree which 
prima facie appears to be illegal or void 
can also be construed as causing injury 
to him. 

14. It is clear that the Court is 
competent to grant an injunction to res- 
train the decree-holder from executing 
the decree either under O. 39, Rule 2 if 
the word ‘injury’ is liberally comstrued 
or, in any case, under Section 151 of the 
Code of Civil Procedure, All that we 
have to consider is the propriety of 
granting am injunction in a particular 
case. Granting of an injunction is pure- 
ly within the discretion of the Court and 
this discretion shculd be exercised on 
soumd judicial principles. The object of 
granting a temporary or interlocutory 
injunction is to preserve status quo while 
rights are being litigated, and the onus 
is on the plaintiff to show his need for 
the injunction, This does not mean that 
fhe has to prove his case before he can 
| claim interlocutory relief. He has only 
to make out a substantial case to be con- 
sidered which may very well succeed 
when it comes to be heard. The prin- 
ciples which govern the grant of a tem- 
porary injunction may be summarised as 
below: 

(i) Whether the applicant has a 
prima facie case in his favour. 

(ii) Whether an irreparable injury 
will be caused to the applicamt if the in- 
junction is not granted during the pen- 
dency of the legal proceedings. 

(iii) Whether the balance of con- 
venience is in favour of the applicant. 

15. Tt is not necessary to dilate 
on the aforesaid principles because they 
are well established, Where a party 
files a suit to set aside a decree on the 
ground of fraud or to have it adjudged 
void and unenferceable on certain 
grounds and also files an application for a 
temporary injuncticn to restrain the de- 
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cree-holder from executing the decree, 
the question of prima facie case in 
favour of the applicant will require seri- 
ous consideration, Ordinarily a party in 
whose favour a decree or order has been 
passed holds a prima facie title to the 
property or the right which was the sub- 
ject matter of the decree and very 
Strong evidence would be necessary to 
rebut the presumption of prima facie 
title in favour of ‘the decree- 
holder. Decree-holder should not 
ordinarily be restrained from 
enjoying the fruits of the decree 
obtained by him after a successful litiga- 
tion, Merely, because a party chooses to 
file a suit challenging the decree or order 
on certain grounds, would not suffice to 
destroy the presumption in his favour 
and a very heavy burden would lie on 
the applicant to produce strong and 
cogent prima facie evidence to satisfy 
the Court that the grounds on which the 
decree or order is challenged are fairly 
strong and that there is a reasonable 
possibility of the success of such suit. 
We may illustrate this by an example. 

16. Supposing ‘A’ brings a suit 
for possession of certain immovable pro- 
perty against ‘B’ describing him as a 
major and obtains a decree. ‘B’ subse- 
quently files a suit for declaration that 
the decree is void and not enforceable 
against him because he was a minor on 
the date of the suit and was not repre- 
sented in the suit by any guardian and 
also seeks an injunction restraining the 
decree-holder from taking possession in 
execution of the decree. If in such a 
suit plaintiff applies for a temporary in- 
junction during the pendency of the 
suit and tenders ample proof of the fact 
that he was a minor on the date of the 
suit by producing his school certificate 
or entry in the register of births, we 
are of the view that in such a case. tem- 
porary injunction can be granted to res- 
train the decree-holder from taking pos- 
session under the decree which prima 
a appears to be void and unenforce- 
able. 


17. Similarly in a suit to set 
aside the decree on the ground of fraud 
if the fraud is patent or there is a strong 
prima facie evidence of fraud a tempo- 
rary injunction may be granted to res- 
train the execution of the decree dur- 
ing the pendency of the suit to set 
aside the decree. 


18. We may’ here observe that 
Since there is an initial presumption of 
prima facie title in favour of the decree- 
holder, it would not be proper for the 
Court to grant a temporary injunction 
ex parte in such a case without giving 
the decree-holder an opportunity of be- 
ing heard unless there are exceptional 
circumstances to justify it. If after hear- 
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ing both the sides the Court is convinc- 
ted prima facie that the decree or 
order has been obtained by fraud or is 
otherwise not binding or enforceable 
against the applicant, injunction during 
the pendency of the suit may be grant- 
ed. We may point out that refusal of an 
injunction until the decree or order is 
set aside may cause grave injustice in 
certain cases. The very object of grant- 
ing a temporary injunction is to main- 
tain status quo while the rights of the 
parties are being litigated and thus pre- 
venting injustice from being done while 
the litigation goes on. This object would 
be defeated if the Court were to shut its 
eyes to the patent facts brought to its 
notice by the party seeking the injunc- 
tion merely because the other party has 
by hook or crook mamaged to obtain a 
decree or order in its favour. The Court 
may, however, grant an injunction in 
such cases subject to suitable terms to 
safeguard the interest of opposite party. 
We are also of the view that where the 
decree or order is in summary preceed- 
ings which is subject to the decision of 
a regular suit, it would be open to the 
Court to grant an injunction in suitable 
cases to maintain status quo. 


19, To sum up, our conclusions 
are as under: 

iG) The Court is competent to grant 
a temporary injunction to restrain the 
execution of a decree or order in a suit 
in which such a decree or order is chal- 
lenged irrespective of the consideration 
whether the plaintiff was a party to 
the decree or not. 

Gi) There is a strong presumption 
that a decree or order is valid and, 
therefore, the burden will heavily rest 
on the party challenging the decree or 
order to adduce strong prima facie evi- 
dence to show that it is a nullity or is 
otherwise vitiated having been obtained 
by fraud etc, and that he has a prima 
facie title to the property in dispute. 

Gii) A temporary injunction should 
mot ordinarily be granted in such cases 
without hearing the other side. 

(iv) It would be open to the Court 
to impose suitable terms in such cases. 

20. We, therefore, answer the 
points referred to us as under:— 

(1) In a suit instituted by the judg- 
ment-debtor on the ground of fraud or 
any such other ground a temporary in- 
junction can be granted to restrain the 
decree-~holder from executing his decree 
against the plaintiff with adequate safe- 
guards if there is ample justification for 
the grant of such an injunction. 

(2) Where a suit is instituted on the 
.ground that the decree is not binding on 
the plaintiff and that the execution of 
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the decree will be prejudicial to the 
rights of the plaintif who was not a 
party to the suit in which the decree 
was passed, a temporary injunction may 
be issued to restrain the decree-holder 
from executing his decree against him if 
the grant of am injunction is otherwise 
justified. 

21. In the instant case an interim 
injunction was granted by this Court on 
14-8-1972. The case shall now be placed 
before the learned Single Judge for dis- 
posal of the appeal according to law. 

Reference answered 
accordingly. 
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Smt. Vidya Devi and another, Appellants 
v. Madhya Pradesh State Road Transport 
Corporation and another, Respondents. 


Misc. First Appeal No. 138 of 1970, 
Dj- 2-5-1974.,* 

(A) Torts — English Law — Applica- 
bility in India — (Interpretation of Statutes). 

Before applying any rule of English law 
on the ground of justice, equity and good 
conscience the courts in India must consider 
whether it is suited to Indian society and cir- 
cumstances. Where a rule of English com- 
mon law has been modified or abrogated by 
the English legislature, it is open to the Indian 
courts to reject the outmoded common law 
and apply the new rules of the legislation. 

(Para 7) 

(B) Torts — Contributory negligence — 
Damages — Whether negligent party is en- 
titled to damages — Extent of damages. 


Where each of the two parties to an 
accident has contributed to it by its negli- 
gence, a party, though itself negligent, is en- 
titled to claim damages from the other party. 
The extent of damages will be in proportion 
to the negligence of the other party with 
respect to the combined negligence of both 
parties. Held, on facts, that in the accident 
in which a motor cycle dashed against a bus 
and the motor cycle rider was killed, the 
negligence of the motor cycle rider and the 
bus driver was two-third and one-third, res- 
pectively, and hence the owner of the bus was 
held liable to -pay only one-third of the 
damages which he would be required to pay 
had the driver been the only negligent party. 

(Paras 5 and 9) 

(C) Torts — Damages — Arising out of 
death — Quantum of damages — Mode of 
calculation. 

Where a Hindu aged 28 and earning 
Rs. 250/- per month died in an accident and 


*(From order of N. C. Dwivedi, Claims 
Tribunal, Jabalpur, D/- 3-2-1970). 
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his widow, aged 18, and six months old son 
claimed damages on account of the death, 
Held that the deceased must have been spend- 
ing Rs. 150/- on his wife and child per month 
and that they were entitled to the amount 
which would have been spent on them for 


-18 years at Rs. 150/- per month. (Para 9) 
Cases Referred: Chronological Paras 
1970 MPLJ 
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273 


9 
aie 1 WLR 1168 = (1959) 3 All BE 
09 
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(1949) 1 All ER 60 = 1949 AC 155 (HL) 3 
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R. K. Nanhorya, for Appellants; Dilip 
Naik, for Respondents, 


G. P. SINGH, J.:— This is an appeal 
under Section 110-D of the Motor Vehicles 
Act, 1939. On 24th July, 1968 there was 
an accident in Jabalpur at the crossing of 
two roads which will be referred to as Katni 
road and Stadium road. Katni road goes 
from bus stand to Katni and Stadium road 
from Shahid Smarak to the Stadium. The 
vehicles involved in the accident were Bus 
No. M. P. K. 5033 owned by the Madhya 
Pradesh State Road Transport Corporation 
and a motor-cycle driven by Inderjeet Singh. 
The bus, which at the relevant time was 
driven by Corporation's driver Abdul Bashir, 
came from the bus-stand and was proceeding 
towards Katni. The motor-cycle came from 
Shahid Smarak side. It collided with the 
front portion of the bus on the right hand 
side. Inderjeet Singh sustained fracture of 
the skull in this accident and died soon 
thereafter in the hospital. The deceased’s 
widow Vidya Devi and infant son Amarjeet 
Singh applied to the Claims Tribunal, Jabal- 
pur, for award of compensation. The Tri- 
bunal held that the claimants failed to prove 
negligence on the part of the driver of the 
bus and the facts and circumstances of the 
case established that the deceased himself 
was negligent. On this finding the Tribunal 
dismissed the claim. The claimants have, 
therefore, come up in appeal. 


2. The first question in this appeal is: 
whose negligence was the real or substantial 
cause of the accident? There are three pos- 
sible answers to this question: (1) The 
driver of the bus was alone responsible for 
the accident; (2) the deceased alone was res- 


ponsible; and (3) both were responsible, as . 


negligence of both substantially caused the 
accident. The question is essentially a ques- 
tion of fact and the answer must necessarily 


depend upon the evidence and circumstances. 


of the case. 
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3. Before evaluating the evidence, cer- 
tain principles have to be kept in mind. Ir 
cases where negligence of the parties is con- 
temporaneous or so nearly contemporaneous 
as to make jit impossible to say that either 
could have avoided the consequences of the 
other’s negligence, both parties would be held 
to have substantially caused the accident; 
Swadling v. Cooper, 1930 All ER 257 at 
p. 260 (HL). When two vehicles are so mov- 
ing in relation to one another as to involve 
risk of a collision, the driver of each vehicle 
owes a duty to move with due care to avoid 
any collision; Nance v. Brit. Columbia Elec. 
Ry Co., (1951) 2 All ER 448 at p. 450 (PC). 
A reasonably careful driver does not always 
assume that other users of the road, whether 
drivers or others, will behave with reason- 
able care and he guards against the negli- 
gence: of others when experience- shows such 
negligence to be common; London Transport 
Executive v. Upson, (1949) 1 All ER 60 at 
pp. 70, 72 CHL). It is the duty of the driver 
of a vehicle to keep a good look-out for 
other traffic, especially at road crossings, 
junctions and bends; (Charlesworth, Negli- 
gence, Sth edition, p. 495}. Every driver of 
a motor vehicle is required by Section 78 of 
the Motor Vehicles Act to drive in con- 
formity with the driving regulations con- 
tained in the Tenth Schedule to the Act. Re- 
gulations 6 and 7, which are relevant for our 
purposes, read as follows: 


“6. The driver of a motor vehicle shall 
slow down when approaching a road inter- 
section, a road junction or a road corner, and 
shall not enter any such intersection or junc- 
tion until he has become aware that he may 
do so without endangering the safety of per- 
sons thereon. 


7. The driver of a motor vehicle shall 
on entering a road intersection, if the road 
entered is a main road designated. as such, 
give way to the vehicles proceeding along 
that road. and in any other case- give way to 
all traffic approaching the intersection on his 
right hand.” 


4. The evidence relating to the acci- 
dent produced by the appellants consists of 
three witnesses, namely. Vijay Singh (P. W. 
3), Suraj (P. W. 4) and Nathulal (P. W. 5). 
The respondents examined two witnesses, the 
driver Abdul Bashir (Ð. W. 1) and the con- 
ductor Sanad Kumar (D. W. 2}. The evi- 
dence of the driver is to the effeet that the 
deceased came riding the motor-cycle from 
Shahid Smarak side and collided with the 
bus on its right hand side over the right 
front wheel. The appellants’ witnesses also 
stated that the: motor-cycle came from Shahid 
Smarak side. They were, however, unable 
to say as to what portion of the bus came 
in contact with the motor-cycle. Only 
Natthulal (P. W. 5) stated that the motor- 
cycle collided with the front head-light of 
thes bus on the right hand side. The appel- 
lants’ witnesses further deposed that as a 
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result of the impact, the motor-cycle and the 
deceased dragged on the road upto a distance 
of about 30 cubits and the deceased was found 
lying under the motor-cycle. None of the 
witnesses stated that the motor-cycle came 
under the wheels of the bus or that the bus 
hit the same from behind. Suraj (P. W. 4 
in his evidence stated that the motor-cycle, 
after it came upon the intersection, turned 
towards right and at that stage the impact 
occurred. But this does not appear to be 
correct, for had the accident taken place as 
described by this witness, the motor-cycle 
would have been hit from behind by the bus 
and the impact would not have been with 
the right side of the bus. As regards 
speed, the evidence of the driver is 
that the bus was running at a speed 
of 10 miles per hour and the motor- 
cycle came at an excessive speed and because 
the deceased could not contro] the motor- 
cycle it collided with the bus. WNatthulal 
(P. W. 5) also stated in his evidence that the 
bus was running at a moderate speed. Suraj 
(P. W. 4) and Natthulal (P. W. 5) both stated 
that both the vehicles had blown the horn 
while approaching the crossing. There is no 
evidence that either of the roads were 
designated as main road, but the learned 
counsel for the appellants has not disputed 
before us that Katni road is a main road as 
held by the Tribunal. 


5. It is clear from the evidence men- 
tioned above that the motor-cycle was com- 
ing not at a moderate speed and the deceased 
wanted to cross the intersection before the 
bus could cross it. The deceased was coming 
from a side road and ought to have allowed 
the bus to pass which was proceeding on the 
main road. The very fact that the motor- 
cycle after the impact dragged on the road 
with the deceased for about 30 cubits shows 
that its speed was not moderate and the 
deceased was not able to control it. In our 
opinion, the deceased was negligent for his 
own safety and his negligence substantially 
contributed to the accident. But the ques- 
tion still is: was not the driver of the bus 
also negligent? Now the driver did not in 
his evidence state that he kept a look-out 
for the traffic coming from the side road. 
He did not state at what point of time he 
first saw the motor-cycle before the impact. 
He did not also state that it was not pos- 
sible to see the motor-cycle approaching the 
intersectien even if he kept a good look-out 
for the traffic approaching from the side 
road. Experience shows that sometimes vehi- 
cles suddenly come from a side road although 
it is not reasonable for their drivers to do 
so. Had the driver of the bus kept a good 
look-out, it is quite possible that he would 
have seen the motor-cycle coming from the 
side road and possibility of a collision oc- 
curring would have been reasonabiy ap- 
parent to him and he could-have stopped his 
bus in time to allow the motor-cycle to pass 
in front of him and the accident may have 
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been averted. Having regard to these factors, 
we are of opinion that the driver of the bus 
was also negligent in not keeping a good 
look-out while approaching the intersection. 
Negligence of both the parties was contem- 
poraneous as to make it impossible to say 
with any definifeness that either could have 
avoided the consequences of the other's negli- 
gence and both parties must be held to have 
substantially caused the accident. In some- 
what similar circumstances Havers, J., in Lang 
v. London Transport Executive, (1959) i 
WLR 1168 held that the driver of the bus 
and the motor-cyclist were both responsible 
for the accident. But he held that the motor- 
cyclist was far more to blame than the bus 
driver and he apportioned the blame in the 
proportion of two-third and one-third. We 
are in respectful agreement with this decision 
and we will also apportion the blame in the 
Same proportion in the instant case if we 
have power to do so. 


6. The next question is whether the 
defence of contributory negligence is avail- 
able to the respondents so as to non-suit the 
appellants or whether we can apportion the 
blame and allow the claim of the appellants 
In proportion to the blame shared by the 
respondents for the accident. Under the old 
common law rule if the plaintiff’s negligence 
contributed in some degree to the accident. 
his action entirely failed even though the 
defendant was more at fault. This law con- 
tinued till the Laws Reform (Contributory 
Negligence) Act, 1945, which abolished the 
defence of contributory negligence and enact- 
ed provisions which enable the Court to allow 
the claim by reducing it tc such extent as 
the Court thinks just and equitable having 
regard to the claimant’s share in the respon- 
sibility for the damage. This Act of the 
British Parliament does not extend to India 
and the Indian Parliament has not so far 
enacted a corresponding law. So the problem 
before us is whether we should continue to 
apply the common law existing in. England 
before 1945 or whether we can apply the 
ra contained in the English Act of 
945. 


7. The Indian Courts in the absence 
of any specific law are enjoined to decide 
cases “according to justice, equity and good 
conscience.” The relevant statutory provi- 
sion, so far as Mahakoshal region in this 
State is concerned, is Section 6 of the Cen- 
tral Provinces Laws Act, 1875. The expres- 
sion “justice, equity and good conscience” has 
been interpreted to mean “the rules of 
English law if found applicable to Indian so- 
ciety and circumstances”; Waghela Rajsanji v. 
Shekh Masluddin, (1887) 14 Ind App 89 at 96 
(PC). Sir Frederick Pollock prepared a draft 
code of torts for India but it was never 
enacted into law. The law of civil wrongs 
in India is almost wholly the English law 
which is administered as rules of “justice, 
equity and good conscience.” [See Setalvad, 
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The Common Law in India, original edition, 
p. 110]. The Indian Courts, however, before 
applying any rule of English law can see 
whether it is suited to Indian society 


and circumstances. The application of 
the English law in India as rules of 
justice, equity and good conscience has, 


therefore, been what Setalvad calls a “selec- 
‘tive application.” The learned author quotes 
a number of illustrations where the Privy 
Council and the Indian Courts refused to 
apply rules of English law as they were un- 
suitable to Indian conditions; (The Common 
Law in India, pp. 53 to 56). Further, in 
applying the English law on a particular point 
the Indian Courts are not restricted to the 
common law. The English law consists both 
of common law and statute law and the 
Indian Courts can see as to how far a rule 
of common law has been modified or abro- 
gated by statute law of England. There is 
no doubt a presumption that a rule of com- 
mon law is in consonence with justice, equity 
and good conscience. But how can that pre- 
sumption continue if the country of its origin 
has itself rejected the rule and has made new 
rules in its place. Hf the new rules of 
English law replacing or modifying the com- 
mon law are more in consonance with jus- 
tice, equity and good conscience, it would be 
open to us to reject the outmoded rules of 
common law and to apply the new rules. It 
is on these principles that this High Court 
in Secretary of State v. Rukhminibaji, AIR 
1937 Nag 354 refused to apply the doctrine 
of common employment in so far as it was 
abrogated by the Employers’ Liability Act of 
1880. In that case Stone, C. J. observed as 
follows : 


“I am of the opinion however that in 
considering what is to-day consonant to jus- 
tice, equity and good conscience one should 
regard the law as it is in England to-day, 
and not the law that was part of the law of 
England yesterday. One cannot take the 
Common Law of Engiand divorced from the 
statute law of England and argue that the 
former is in accordance with justice, equity 
and good conscience and that the latter which 
has modified it is to be ignored to-day in 
England, so far as this case is concerned.” 
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“It is true that in considering what the 
Common law of England is, one has not to 
look at the statute law of England; but the 
law of England is composed of both, and one 
seeks guidance when determining what is 
justice, equity and gcod conscience not by 
looking at a particular branch of the law in 
England, but by looking at what is the law 
of England at present in force, and even 
then one is not compelled to apply that law 
unless one is of the opinion that bearing 
in mind the circumstances as existing in 
India today, that law can according to jus- 
tice, equity and good conscience be here 
applied.” 


ALR. 


On the same point Niyogi, A. J. C. in the 
same case said: 

“Any Court in India which takes recourse 
to the Common law of England and seeks 
to apply its principles to India cannot afford 
to ignore the extent to which the Common 
Jaw stands abrogated by statute.” 

m 4 + 4% Și 

“It, therefore, appears to me that it is 
menifestly anomalous and illogical to apply, 
in the name of justice, equity and good con- 
science, to India the doctrine of Common 
law which is no longer regarded at its source 
as fair and equitable and enforced as such.” 


8. The defence of contributory negli- 
gence that a plaintiff who is only partly to 
blame for the accident cannot recover any 
damages is on the face of it illogical. Al- 
though many explanations are given of this 
rule, its origin was more probably due. to 
procedural and pleading anomalies of the 
old common law. Lord Wright in an article 
in Modern Law Review said on this point 
as follows: 


“The precise explanation of this curious 
rule, that the plaintiff who is in any way at 
fault cannot recover anything from the prin- 
cipal wrong-doer, seems to have: been that 
the common law courts could not, or would 
not, apportion in pieces the damage contri- 
buted to, both by the plaintiff and the de- 
fendant, as the Admiralty Court did. It has 
been suggested in one place that the purpose 
was moral, namely to inculcate care; or it may 
have been a scholastic but fallacious attempt 
to apply in strict formal logic, the principle 
that causa proxima, or the last cause, is. what 
is to count. It was, however, more probably 
due to procedural and pleading points, like 
other anomalous of the old common 


- law. The plaintiff could declare upon the 


defendant’s negligence, as in Davies v. Mann, 
(1842) 10 M & W 546 or nuisance, as if 
Butterfield v. Forrester, (1809) 11 East 60. 
Against that declaration, the defendant would 
plead the general issue, simply the words 
‘not guilty’, and that was a sufficient plea to 
entitle him to show that the accident was in 
part due to the plaintiff's own negligence; thus 
the plaintiff who had alleged that the accident 
was due to the defendant’s negligence: failed.” 
[13 Modern Law Review, p. 5]. 


Lord Wright further tells us that as long 
back as 1887 Fry, L. J., a great Judge, de- 
manded why the Court could not be empower- 
ed to divide the loss; [13 Madern Law Review 
p. 2.) In Sparks v. Edward Ash. Ltd., (1943) 
1 KB 223 at p. 230. Scott, L. J. referred to 
the “harsh and oftén cruel bearing of our 
common Jaw doctrine of contributory negli- 
gence” and stressed the need for early law 
reform. The reform, as already stated, came 
by legislation in 1945. Even before it the 
Admiralty Courts had power to apportion 
the blame under the Maritime Conventions 
Act, 1911, which is applicable to India. 
Should we then continue to apply the doctrine 
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of contributory negligence in India as a rule 
of equity, justice and good conscience when 
it has been rejected in the country of its 
origin being a harsh and cruel doctrine of 
the common law? Our answer is clearly in 
the negative. The principle of apportion- 
ment enacted in the English Act of 1945 is 
more in consonance with justice, equity and 
good conscience and since we can look tc the 
English law as it is, we must apply this 
principle in place of the old rule of contri- 
butory . negligence. We are happy to note 
that a similar view was taken by Krisiman, 
J. C. in State v. Lalman Badri Prasad, AIR 
1954 Vindh Pra 17 at p. 24 and a leading 
Indian text book also commends: this view; 
(See S. Ramaswami Iyer, The law of Torts, 
Sixth edition, p 447). 


9, Now, coming to the damages. the 
deceased at the time of his death was aged 
28 years. He left behind a widow aged 18 
and an infant son aged six months. A Hindu 
widow with a child has little chance of re- 
marriage. The widow’s dependency will last 
for the whole of the remainder of the work- 
ing life of the deceased. The infant:son will 
continue to be dependent for at least 20 
years. The deceased was a mechanic. The 
motor-cycle which he was riding had in fact 
been received by him for repairs. Accord- 
ing to the evidence of the widow the de- 
ceased was also having a side business of sel- 
ling milk and foodgrains and in all he was 
earning Rupees 600/- per month, This ap- 
pears to be somewhat an exaggeration In 
our Opinion, the deceased’s net earnings were 
approximately Rs. 250/- per month. He 
must have been spending Rs. 150/- per month 
on his wife and child. The annual depend- 
ency thus comes to Rs. 1800/-. Applying the 
multiplier of 18 the total compensation pay- 
able to the dependents, had the deceased 
himself not partially contributed to the 
accident, would have worked out to Rupees 
32,400/- (See — Kamla Devi v. Kishanchand, 
1970 MPLI 273 at p. 278=(AIR 1970 Madh 
Pra 168 at p. 171)). But as the deceased 
was himself to blame for the accident to the 


extent of two-third, it would be fair and . 


just to reduce the damages to Rs. 10.000/- 
and this is the amount which the appellants 
are entitled to get from the respondents. 


10. The appeal is partly allowed The 
award made by the District Judge is set aside 
and in its place we award a sum of Rupees 
10,000/- which shall be paid by the respon- 
dents to the appellants. There shall te no 
order as to costs throughout. 


Appeal partly allowed. 


L. U. K. Co-cp. H. 
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Laghu Udyog Karmachari Co-opera- 


‘tive Housing Society Ltd., Petitioner v. State 


and others, Respondents. 


Misc, Petun. No. 51 of 1972, D/- 6-8- 
1974. 

(A) M. P. Town Improvement Trust 
Act (14 of 1961), Section 83 — “Other- 
wise dispose of” — Interpretation — 
Release of portion of land included in 
scheme, to allow Co-operative Housing 
Society, to acquire title by transfer 
from original holder — Whether cover- 
ed by the expression. (M. P. General 
Clauses Act (3 of 1958), Section 21). 


_ The phrase “otherwise dispose of” 
in Section 83 is wide enough to cover 
any manner of transfer. Where the 
State Government, at the suggestion of 
the Improvement Trust, released a por- 
tion of the land included in a town im- 
provement scheme, before compensation 
had been paid to the holder, for the de- 
velopment of a housing colony for the 
members of a Co-operative Society, with 
the consequence that the original holder 
of the land had to transfer it to the So 
ciety. 

‘Held, that if the State Government 
under Section 71 of the M. P, Town 
Improvement Trust Act could issue a 
notification including the land in dis- 
pute in a particular scheme, by opera- 
tion of Section 21 of the M. P. General 
Clauses Act, it had also the power to 
issue a notification releasing -a portion of 
the land from the scheme. Consequent- 
ly, it could not be doubted that the 
State Government and the Improvement 
Trust had the power to release a por- 
tion of the land which was included in 
a scheme and by this process it had also 
the power under Section 83 of the Town 
Improvement Trust Act within the 
phrase “otherwise dispose of”, to allow 
the petitioner (Co-operative Society) to 
acquire title by transfer from the origi- 
nal holder. (Para 8) 


(B M. P. Town Improvement Trust 
Act (14 of 1961), Section 83 — “For the 
purposes of this Act? — Release by 
Improvement Trust, of portion of land 
included in one of its schemes, for al- 
lowing Co-operative Housing Society 
te develop housing colony for its mem- 
bers — Resolution by Trust permitting 
the Society to do so — Release was “for 
the purposes of the Act” — Resolution 
was also within the powers of the 
Trust, 


It is clear from Section 38 that one 
of the purposes of the Town Improve- 
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ment Trust Act, was to provide house 
accommodation for any class of inhabi- 
tants within the Trust area. Where the 
Indore Improvement. Trust, after being 


satisfied that the scheme of the peti-: 


tioner ( a co-operative housing society) 
of developing a housing colony for a 
particular category of persons who were 
entitled to be members of the society, 
could be permitted as Section 38 talked 
of “Housing accommodation for any class 
of inhabitants. within the area’, and, 
therefore, passed a resolution permitting 
the petitioner to develop a housing co- 
lony for a particular class of inhabitants 
in the area, it could not be said that 
this the Trust did, not in accordance 
with the purposes of the Act. Apparent- 
ly, therefore, the resolution passed by 


the Trust, was clearly - within~ the 
powers conferred on the Trust under 
Section 83 and was also for the pur- 
poses of the Act. (Para 9) 


(C) Evidence Act (1872), Section 115 
— -Estoppel against statutory public bo- 
dies (Improvement Trust in this case) — 
Improvement Trust holding out, by pass- 
ing resolution, a promise to a co-opera~ 
tive housing society to release portion of 
land included in one of its schemes, for 
developing a housing colony for its mem- 
bers — Trust, in law, competent to per- 
form the promise — Society im pur- 
suance of that promise, after intimation 
from the ‘Trust, going ahead with its 
plans and getting sale deed of land in 
dispute in its favour from the original 
holder of land — Trust held could not 
go back from its promise and revoke its 
earlier sanction accorded by resolution — 
(M. P. Town Improvement Trust Act (14 of 
1961), S. 83) — AIR 1968 SC 718 and AIR 
1971 SC 1021, Rel. on. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1974 All 170 4 
AIR 1973 Andh Pra 65 = (1972) 2 Andh 
LT 49 4 
AIR 1973 Madh Pra 281 = 1973 ME 
846 
AIR 1972 SC 1311 =. (1972) 3 SCR 711 4 
AIR 1971 SC 1021 = (1970) 3 Pie 
854 4 
AIR 1971 Delhi 35 == 73 Pun LR (D) 155 4 
AIR 1968 SC 718 = (1968) 2 SCR ae a 
(1948) 1 KB 227 = (1948) 2 All ER 767 5 


A. ‘J. Bhojwani, for Petitioner; G. G. 
Solanki, Dy. Govt. Advocate, (for Nos. 1 to 
3) and S. D. Sanghi (for No. 4), for Res- 
pondents. 


OZA, J.:— This is a petition filed by 
the petitioner seeking a direction for quash- 
ing the order passed by respondent dated 
22-2-1972 withdrawing the permission granted 
by the Indore Improvement Trust with the 
‘approval of the Government and such other 
suitable directions. 


A. LR. 


2. Facts giving rise to this petition are 
that the petitioner is a co-operative housing 
society registered under the M. P. Co-opera- 
tive Societies Act with the object of develop- 
ing a housing colony for its members. It 
is alleged by the petitioner :—- 


(i) That this society before its registra- 
tion was formed under the name. the Maha 
Malay Co-operative Housing Society; but 
later it changed its name to “Laghu Udyog 
Karmachari Co-operative Housing Society 
Ltd.” and was registered on 15-1-1971. This 
society had in view the land situated 
on Bhanwarkuva ` road. Indore within 
the limits of the Indore Municipal .Cor- 
poration. This land is described as 
Khasra No. 1356/2 area 5.19 acres and 
Khasra No. 1358/2 area 3.51 acres total 8.70 
acres and the society was negotiating with 
the holder of this land. But this land was 
included in a scheme of respondent No. 4 
known as scheme Ne. 44 and a notification 
approving this scheme was issued by the State 
Government under Section 71 of the Madhya 
Pradesh Town Improvement Trust. Act and 
published in the Medhya Pradesh Gazette 
dated 13th August, 1965. Consequently; the 
petitioner society moved respondent No. 4 
requesting it to release this Jand from scheme 
No. 44 and for permission to the petitioner 
to develop it into a colony for the society. 
Petitioner also made clear in its request that 
it was prepared to purchase the land. 


(ii) That respondent No. 4 by its letter 
dated 2-7-1971 informed the petitioner that 
respondent No. 4 has passed a resolution 
(No. 8 dated 20-1-1971) and has also obtain- 
ed the sanction of the State Government. for 
releasing. this land from scheme No. 44. By 
this letter the petitioner was also informed 
by respondent No. 4 that the petitioner should 
proceed ahead. It was also intimated that 
in accordance with the resolution of the trust 
the condition which the trust proposes’ to 
impose shall be intimated to the petitioner 
when a decision is taken to that effect. 


iii) That the petitioner society, in pur- 
suance of this intimation went ahead and got 
a sale deed executed from the original holder 
of the land for Rs. 1,40,000/- on 14-7-71 and 
got it registered. This sale deed according 
to the petitioner was executed in the name 
of the Vice-President of the society and there- 
fore it also secured a registered document 
from the Vice-President described as “re- 
lease deed” in favour of the petitioner 
society. After the sal» was. completed the 
petitioner proceeded ahead with the survey 
of the land and preparations of plans for the 
improvement. Petitioner also submitted the 
plans to respondent No. 4 for development 
and the petitioner alleges that it was inform- 
ed that the representative of the officer in- 
charge, town planning would go on the spot 
and inspect the site on 31-1-1972. It is 
alleged that he in fact inspected the site. and 
the plans and lay out of the petitioner society 
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were approved. It is alleged by the petitioner 
that the respondent No. 4 recommended the 
lay out and plans of the petitioner society 
on the aforesaid land to the Town Planning 
office and forwarded the plans, estimates and 
lay outs with the recommendation for sanc- 
tion vide letter No. 181 dated 24-1-1972 ad- 
dressed by respondent No. 4 to respondent 
No. 3 with a copy endorsed to the petitioner. 
The respondent No. 4 through its Chairman 
then wrote a letter -to the petitioner on 17-2- 
1972 bearing No. 429 intimating the condi- 
tions on which the land had been released by 
respondent No, 4 and directing that the peti- 
tioner will have to observe those conditions 
` while carrying out the development of the 
colony, and it is alleged that the petitioner 
society accepted the’ said conditions and 
communicated their acceptance vide letter 
dated 22-2-1972 to respondent No. 4. 


(v) That respondent No. 4, by their 
letter No. 474 dated 22-2-1972 intimated the 
petitioner that the permission and sanction 
accorded to the petitioner society vide their 
letter dated 2-7-71 has been cancelled and the 
petitioner in this petition, therefore seeks the 
quashing of these orders and a direction that 
respondent No. 4 should go ahead in accord- 
ance with the intimation sent by them vide 
letter dated 2-7-1971 and the resolution of res- 
pondent No. 4 that is Resolution No. 8 dated 
20-1-1971. 


3. On behalf of the respondent No. 4 
there is not much dispute about facts. But 
it was contended that respondent No. 4 was 
not informed about the registered sale deed 
having been executed in favour of the peti- 
tioner. An attempt was also made to chal- 
lenge the consideration for the sale deed. It 
is also contended that the letter dated 17-2- 
1972 written by the Chairman of respondent 
No. 4 was not under any resolution of res- 
pondent No. 4 and therefore was unauthoriz- 
ed. It is also contended that the conditions 
referred to in this letter was no intimation of 
acceptance of it; under these circumstances 
there is no completed contract. It was fur- 
ther contended that the respondent No, 4. 
being a statutory corporation, could act only 
within the four corners of law and by a re- 
‘solution of the trust. The resolution on 
which reliance is placed by the petitioner was 
also not authorized as respondent No. 4 had 
no authority to permit the petitioner to de- 
velop a housing colony nor any authority 
under the law to release the land which was 
included in the scheme No. 44 and which 
vested in it because of the notification issued 
by the State Government under Section 71 of 
the M. P. Town Improvement Trust Act. It 
was contended that the principle of estoppel 
would not be applicable as respondent No. 4 
could not be compelled te do what in law 
it had no authority to do. and therefore even 
if such an assurance was piven by respondent 
No. 4 it could not be enforced. Lastly it is 
contended that in view of the facts of the 
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case a remedy under Article 226 of the Con- 
stitution would not be appropriate. 


4, The contention of the petitioner is 
that under Section 83 of the M. P. Town 
“Improvement Trust Act. 1960 respondent 
No. 4 had the authority to dispose of by 
sale, lease, exchange or even otherwise dis- 
pose of any land vested in it or acquired 
by it under this act. Consequently the res- 
pondent No. 4 when it passed the resolution 
recommending release of this land from 
scheme No. 44 and obtained sanction of the 
State Government was acting under Sec- 
tion 83 and therefore it could not be said 
that this was not within the powers of res- 
pondent No. 4. It was also contended that 
Section 83 contemplated an act by respon- 
dent No. 4 “for the purposes of this Act” 
and the development of the housing colony 
by the petitioner would clearly fall within 
Section 38 of the Act and therefore it could 
not be said that it is not “for the purposes 
of this act.’ Jt was therefore contend- 
ed that the trust being a statutory body hav- 
ing passed a resolution and asked the petitioner 
to go ahead with the scheme, and the peti- 
tioner on this representation having purchased 
the land, paid valuable consideration and pro- 
ceeded with the scheme of development, the 
respondent No. 4 could not go back on its as- 
surance. Learned counsel for the petitioner. 
in support of his contentions placed reliance 
on the decisions in Union of India v. Anglo 
Afghan Agencies, AIR 1968 SC 718; Century 
Spinning and Manufacturing Co, v. The 
Ulhasnagar Municipal Council, AIR 1971 SC 
1021; Turner Morrison and Co. Ltd. v. 
Hungerford Investment Trust Ltd., AIR 1972 
SC 1311; Jai Dev v. Land Acquisition Col- 
lector Mandi, AIR 1971 Delhi 35; Mfs. 
Khunnoo Lall and Sons v. Union of India, 
AIR 1974 All 170; M. Venkatachalam v. State 
of Andhra Pradesh, AIR 1973 Andh Pra 65 
and also referred to Nimar Industrial Corpn. 
(P) Ltd. v. Madhya Pradesh Electricity Board, 
AIR 1973 Madh Pra 281. 


5. It was contended on behalf of the 
respondents that the resolution passed by the 
trust suggesting to the ‘petitioner to purchase 
the land from the original holder and recom- 
mending the release of the land from scheme 
No. 44 was not in accordance with Sec. 83 
of the Act. According to the learned coun- 
sel once a scheme has been approved by 
Government under Section 71 of the Act the 
land vests in the town improvement Trust 
and the Town Improvement under Section 83 
could not release any part of the land so 
vested. Consequently. it was contended that 
the resolution passed by the Trust accepting 
the prayer of the petitioner could not be said 
to be within the powers under Section 83 and 
therefore it could not be said that the resolu- 
tion could be passed within the powers con- 
ferred on the trust. It was also contended 
on behalf of respondent No. 4 that before 
this respondent could receive the letter writ- 
ten by the petitioner dated 22-2-1972 they 
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had already communicated by their letter of 
the same date revocation of the earlier 
sanction. Consequently the offer, if at all 
made by respondent No. 4 was withdrawn 
before it was accepted. It was vehemently 
contended on behalf of respondent No. 4 
that the offer given out by the Trust after 
the resolution was passed was never accepted 
by the petitioner. Even the conditions. which 
` were communicated by the letter dated 17-2- 
1971 were not accepted by the petitioner. It 
is therefore contended that neither was there 
any completed contract, nor was there any 
assurance or promise made by respondent 
No. 4 which being a statutory corporation 
it could make under the powers conferred 
by law; and therefore, it was contended that 
no relief could be granted under Article 226 
of the constitution. It was further contended 
that it is doubtful whether consideration was 
paid for getting the sale deed transferred as 
according to the respondent No. 4. It was 
challenged by them in their return. It was 
submitted that the resolution passed by the 
respondent No. 4 was ultimately set aside by 
the Government as not being within the 
powers of the Trust and therefore also it 
could not be said that any valid promise or 
assurance was given out by respondent No. 4. 
Learned counsel contended that the decision 
in AIR 1968 SC 718 (supra) is based on the 
observations in Robertson v. Minister of 
Pensions, (1949) 1 KB 227 of Denning, J., 
but he contended that subsequently the House 
of Lords did not approve the observations to 
that extent and that the Supreme Court in 
India has only accepted the proposition to 
the extent that when the assurance is given 
out by a statutory authority, it should be 
such which it could give within the powers 
conferred upon it by the ‘statute. Conse- 
quently, it was contended that if, within the 
scope of Section 83 of the Act respondent 
No. 4 could accept the request of the peti- 
tioner for release of the land from scheme 
No. 44 and secure the sanction for that pur- 
pose from the State Government, then alone 
could it be said that the respondent No. 4 
could not be allowed to go back on the as- 
surance given by it. Learned counsel for the 
respondent also placed reliance on Halsbury’s 
Laws of England Third Edn Vol. 15 para- 
graphs 43 and 46 and Vol. 24 paragraph 
1108. 


6. It is not in dispute that the peti- 
tioner approached respondent No. 4 praying 
that it wanted to develop a colony for its 
members and had the land in view and there- 
fore wanted that land to be released from 
scheme No. 44 with the sanction of the Gov- 
ernment as scheme No. 44 had already been 
accepted by Government and a notification 
under S. 71 of the Act had been issued. It is 
also not in dispute that by letter dated 2-7- 
1971 the Chairman of the respondent No. 4 
intimated the petitioner that by Resolution 
No. 8 dated 20-1-1971 sanction of the Gov- 
ernment has been obtained for release of the 
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land from scheme No. 44 and also that the 
petitioner may go ahead with its plans. It 
would be worthwhile to quote this resolution 
which was passed by respondent No. 4 the 
Indore Improvement Trust: 


Sa MATH ¢ feats %o-9-04 

cga ag seara eis ara 2 PR zara at 
tala fo vy aldara TH è fay ot oaa at 
GUT AI YEMEIR, VENCIR THAT THE < vo 
wat Aaa $ agar dafa et ar sara a 
asa das 2 weg sa ah at ata wg seta 
aa agai we Pram afafa arr a aga 
Maat qA (ATH ®B-Yorwo F Arar ga yA ay 
zaa at ea à qed awa wad saa afta gear 
sa Taare aa SPAS Bi tas ae Palo eat 
a dega 2a A sara a sara ye AAT Bar 
A nN 
a ae aware at sea g wy salt 
nat aga we Pa afaft a gaa 

A * A he’ 
at & U4 SF i seat afte wart ar Prater 
qaqa faa st Wea Ba gu ra ST a} ae 
sa aad À aaa ata sah agan Ama 
a dt =a sea wat a wa saya saat 

kany e ~ ~~ ws 
Gent yg MAM Wala SF ese Teale a gra 
aaa $ fe arad A Raga erat g ga sea 
a laa Wat a a at sry ar st aag 
agga sa wae Fah A Aqa È aga ad 
ardt a” 

The relevant parts of this resolution 
clearly indicate that the Trust took this deci- 
sion in order to encourage the petitioner society 
In its venture of developing a colony for its 
members. It was also emphasized in this 
resolution that the petitioner society would 
develop this colony in accordance with the 
conditions that may be imposed by the Trust. 
It was further resolved by this resolution 
that they would approach the Government 
te get this land released from the scheme. 
and that this resolution would be operative 
if Moolchand, the original holder, transfers 
this land to the petitioner society. It is thus 
clear that this resolution was based on two 
conditions one that Moolchand should trans- 
fer this land to the petitioner society and 
second, that the petitioner society agree to 
develop the colony in accordance with the 
conditions imposed by the Town Improve- 
ment trust. It was also resolved that the 
trust would secure the sanction of the State 
Government for release of this land and it 
is significant that after passing this. resolution 
on 20-1-1971 it was communicated to the 
petitioner by letter dated 2-7-1971 when it 
appears that the Town Improvement Trust 


had already secured the sanction of the State 
Government as is clear from this letter: 
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What is the construction to be placed on 
the words ‘the person driving holds a 
licence to drive the motor vehicle or has 
held and is not disqualified for holding or 
obtaining such a licence? This clause 
clearly contemplates a person who did 
mot hold a valid licence on the date of the 
accident, but who had held a licence pre- 
viously and who had not, at the time of 
accident, been disqualified for holding or 
obtaining such a licence, The Insurance 
Co., with its great business experience, 
must have thought it right to cover an 
accident caused by a person who has had 


considerable driving experience, and yet 


due to inadvertence or absentmindedness, 
has not chosen to renew that licence dur- 
ing the period allowed by law and has 
been involved in an accident while he 
had not yet obtained a renewal of the 
licence. Evidently, the Insurance Co. 
trusts experienced drivers not to drive 
the vehicle rashly and negligently. this 
expectation resting upon their past per- 
formance rather than upon the technical, 
but unimportant question whether they 
have been careful and alert enough to re- 
new the licence within the period allow- 
ed by law. Learned counsel for the In- 
surance Co, says that the proviso should 
be construed in such a way as to exclude 
the intention of the Insurance Co. to cover 
driving by a person who did not hold an 
effective licence at the time of the acci- 
dent, We are entirely at a loss to accept 
such a construction. The Insurance Co. 
is given the option to impose conditions 
which it is permitted by the statute to 
impose, and to exclude liability when the 
vehicle is driven by a person who is not 
duly licensed at the time of the accident. 
If the Company does not take advantage 
of the permissible conditions and with 
its eyes open enters into a contract, 
whereby it undertakes to cover risks 
which it need not cover under Section 96 
of the Act, then it cannot escape liability. 
In this case, it is the terms of the policy 
that ought to guide us and those terms 
make it clear that the Company would be 
liable even in a case where a driver has 
held a licence previously but did not hold 
an effective licence at the time of the ac- 
cident and has not been disqualified at 
the time of the accident for holdinge or 
obtaining such a licence, Learned coun- 
sel for the Insurance Co. relies upon the 
decision of Natarajan. J. in the Motor 
Owners Insurance Co. Ltd. v. Muniswami, 
C. M. A, 243 of 1969 (Mad) where the 
learned Judge, while interpreting S. 96 (2) 
of the Act, has made the following obser- 
vations: 

“The words ‘duly licensed’ in S. 96 (2) 
of the Act clearly go to show that in 
order to attract the term of the policy. 
the driver of the vehicle, on the date of 
the accident, must be a person who is 
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duly licensed or who is not disqualified 
for holding or obtaining a driving licence. 
The currency of the driving licence is a 
condition precedent to the attraction of 
the liability of the Insurance Co. under 
the terms of the policy of insurance. The 
disqualification .referred to in the sub- 
clause will have reference only to a cur- 
rent licence held by the driver on the 
date of the accident or a licence obtained 
by the driver during the period of such 
disqualification, It certainly cannot nave 
any reference to a date expired licence.” 


5. After making these observa- 
tions, with which we respectfully dis- 
agree, the learned Judge relied upon the 
ruling of Raghavan, J. in Motor Owners 
Insurance Co. Ltd. v. Daniel, 1971 Acc 
CJ 318 = (AIR 1972 Mad 15). We Go not 
think that the ruling of Raghavan J. at- 
fords any support to the proposition laid 
down by Natarajan, J. It can be dis- 
tinguished on the ground that the policy 
which Raghavan. J. was called upon to 
interpret incorporated al] the conditions 
laid down in Section 96 (2) (b) (ii). The 
thing to look into is the policy and the 
question to ask is, “Does the Policy in- 
corporate any or all of the conditions 
which the statute permits an Insurance 
Co. to incorporate?” If it incorporates 
all the conditions mentioned in the sec- 
tion, including the one which excludes 
driving bya person who is not duly 
licensed at the time of the accident, the 
Insurer will be exonerated of liability. If. 
on the other hand, the policy incorpo- 
rates only some of the conditions and 
omits the others mentioned in the statute, 
the Insurer cannot resist liability on the 
ground that though the policy has omit- 
ted the conditions, the conditions are there 
in the statute, If, as in this case. all the 
conditions laid down in the section are 
not reproduced in the policy, and the 
Policy positively undertakes to cover 
liability in respect of an accident caused 
by a person. who though not having an 
effective licence at the time of the ac- 
cident, has not been disqualified to hold 
a licence, the Company cannot. in dis- 
regard of its policy, fall back upon the 
section and sav that despite the contract 
it has entered into to the contrary, it 
must be exonerated of liability. We 
therefore hold that the Motor Owners 
Insurance Co. Ltd.. Belgaum, is liable. by 
and under the terms of the policy issued 
by it, to cover the risk that has occurred 
in this case, Needless to adc that its 
liability will be limited to Rs. 2,000 per 
passenger and the cumulative liability of 
the company for the entire accident would 
be limited to Rs. 20,000, At the time of 
the accident the relevant section had not 
been amended to enlarge the total liabi- 
lity to Rs. 50,000. 
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6. We shall next examine. the rea- 
sonableness of the compensation that has 
been, awarded by the tribunal, So far as 
the deceased Prof, Sundaramurthi is con- 
cerned, the claimants in O. P. 75 of 1968 
— appellants in C. M. A, 282 of 1971 — 
wko are the widow, children and mother 
of the deceased. have been awarded a 
compensation of Rs. 55.000. The deceased 
was a Prof. of English employed in 
G. T. N. College, Dindigul, drawing a 
basic pay of Rs. 420 per mensem and 
dearness allowance of Rs. 120 per month, 
He was aged 41 at the time of his death. 
But for the accident, he could have lived 
for many more years and he could have 
been earning upto his 58th or 60th vear. 
He had also chances of promotion. He 
sustained very serious injuries, as a.re- 
sult of which he died two weeks after 
the accident. The Tribunal was wrong in 
awarding any compensation for the 
mental agony of the survivors, It ought 
te have awarded compensation for the 
physical and mental agony undergone by 
the victim. The evidence shows that he 
was spending Rs, 250 every month upon 
his dependents. The value of dependency 
may be put at about Rs, 4.000 per vear. 
Having regard to his chances of promo- 
tion, and having regard to the fact that 
his wife is only 30 vears old and mav live 
for another 30 years, and taking into ac- 
count other relevant factors such as re- 
ceipt of the provident fund bv the widow 
and the need for making a discount for 
lump sum of payment of compensation, 
the amount of Rs. 55.000 fixed by the Tri- 
bunal cannot be said to be unreasonably 
high. We therefore confirm that figure. 
Out of this amount of Rs. 55.000. only a 
sum of Rs. 2.000 would be payable by the 
Motor Owners Insurance Co. Ltd., and 
the balance by the Kodaikanal Motor 
Union (Pvt.) Ltd, 


7. Next we may deal with the 
compensation awarded to the claimant in 
O. P. 143 of 1968. The Tribunal has fixed 
a compensation of Rs. 250 for the iniuries 
sustained by Jayachandran, the petitioner 
in O. P. 143 of 1968. He has not prefer- 
ed any appeal. We think the compensa- 
tion awarded to him is reasonable, and 
we confirm it This amount will be pav- 
able by the Motor Owners Insurance Co. 
Ltd, 


8. Saroja. the ee in O. P. 
144 of 1968, has been awarded a compen- 
sation of Rs. 10.000. She is 35 vears old. 
During the accident her left leg below 
the knee was broken and she was put in 
plaster. Three months later, when the 
plaster was removed, it was found that 
the bones had not joined. whereupon she 
was treated in the hospital at Madurai. 
She came to the hospital by taxi every 
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time and she was given special caliper. 
The medical evidence shows that she sus- 
tained a compound fracture of both the 
bones of the left leg and has sustained a 
permanent 20% disability. It is the evi- 
dence of P.W., 4, the Orthopaedic Surgeon 
attached to the Government Erskine Hos- 
pital, that without wearing caliper. she 
would tumble down and that in the pre- 
Sent state of her disability she cannot 
work like any other normal person. The 
injury has permanently affected her gait, 
The mental agony suffered by her must 
have been considerable and she has to be 
compensated for the permanent disability 
which she has suffered, as well as for the 
expenses of medical treatment and for 
taxi charges. Taking all these factors 
into account, the tribunal has fixed a com- 
pensation at Rs. 10,000 which we think is 
quite reasonable, Out of this amount. a 
sum of Rs. 2,000 will be paid by the Motor 
Owners Insurance Co, Lid., and the bal- 
lance of Rs. 8,000 will be paid by the 
Kodaikanal Motor Union (P.) Ltd. 


9, Swaminathan, the petitioner in 
O, P. 145 of 1968. sustained only minor 
injuries and he has been awarded a sum 
of Rs. 1.000 by way of compensation. We 
see no reason to interfere with the quan« 
tum of compensation awarded to him. 
This amount will be payable bv the Motor 
Owners Insurance Co, Ltd. 

10, Out of the amount of Rupees 
55,000 awarded to the claimants in O. P, 
75 of 1968, a sum of Rs. 7,000 will be paid 
to Sangammal, the 4th petitioner. and the 
balance of Rs. 48.000 will be divided 
equally among petitioners 1 to 3. The 
shares of the minors Anusuya and Kannan 
will remain invested in any nationalised 
bank so long as they continue to be 
minors. Thylambal. the Ist petitioner, 
will be entitled to withdraw her share of 
Rs, 16,000 and to draw interest from the 
amounts invested in the names of her 
minor children for the purpose of meet- 
ing the expenses of maintaining them. 


11, The appeals and the civil revi- 
sion petitions preferred by the owner of 
Srinivasa Roadwavs. namely C. M. As, 
262 and 263 of 1970 and C. R. Ps. 1397 and 
1398 of 1970 are allowed as indicated 
above. So also the two appeals and 
C. R. Ps. preferred by the insurer of 
the lorry, namely, C. M As. 291 and 292 
of 1970 and C. R. Ps. 1598 and 1599 of 
1970 are allowed as indicated above. 
C. M. A. 282 of 1971 filed by the depen- 
dants of Sundaramurthi for enhancement 
of the compensation is dismissed, There 
will be no order as to costs, 

Order accordingly. 


NF 
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(A) Hindu Law of Inheritance (Am- 
endment) Act, 1929, Section 1 — ‘“Pro- 
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V. CŒ. Veeraraghavan, for Appellant; 
V, Varadarajan, for Respondents. 


KAILASAM, J.:— The third defen- 
dant in O. S. No. 33 of 1965, who is 
als) the second defendant in O. S. 
No. 195 of 1963 on the file of the 
Court of the District Munsif of Coimba- 
tore, is the appellant in these two letters 
patent appeals. The interesting question 
that arises in these appeals is whether to 
a case of succession to the estate of a 
Hindu male. who held the property as 
the last male-holder, the Hindu Law of 
Inheritance (Amendment) Act, 1929. Act 
2 of 1929, is applicable or not, 


2. The short facts that are neces- 
sary for disposal of the appeals mav be 
stated, One A, Kandaswami Gounder 
died in 1912, leaving behind him. his 
widow Rangammal, two sons. K. Aruna- 
chala and K. Kandaswami and three 
daughters Angammal, Palaniammal, and 
Pachiammal. Kandaswami’s son K. Aruna- 
chala died issueless in 1938. After a few 
months K. Kandaswami also died issue- 
less, After K. Kandaswami’s death, Ran- 
gammal the mother, was in enjoyment of 
the joint family properties, The said 
Rangammal died in 1953. ‘Thereafter, 
Angammal, the sister of the last male hol- 
der K. Kandaswami filed O. S. No. 195 of 
1963 for partition and separate possession 
of the one-third share in the joint family 
properties, She got a decree. An appeal 
A. S. No. 412 of 1966, was preferred by 
Pachiammal, another sister of Kanda- 
swami. After the decree in O. S. No. 195 
of 1963 was passed, Ganapathy, son of 
Pachiammal, filed O. S. No, 33 of 1965 
claiming that as the sister’s son. he was 
the nearer heir to Kandaswami. The 
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Said suit was dismissed bv the trial Ccurt 
and he preferred an appeal, A. S. No. 290 
of 1966. The appeài against the decree in 
O. S. No. 195 of 1962 and the anpveal A. S 
290 of 1966 against the decision in O. S. 
No. 33 of 1965 were heard together, Both 
the appeals were allowed and it was held 
that the sister’s son was the nearer heir 
and that Act II of 1929 was not applicable, 
On appeal, a learned single Judge of this 
Court confirmed the view of the lower 
appellate Court and dismissed the second 
appeals. 


3. The question that arises in these 
two appeals is whether Act 2 of 1929 ig 
Ths 
preamble of the Act runs as follows :— 

“An act to alter the order in which 
certain heirs of a Hindu male dying inte- 
state are entitled to succeed to his estate,” 
The main purpose of the Act therefore is 
to alter the order in which certain heirs 
are entitled to succeed to a Hindu male 
dying intestate. The four heirs mention- 
ed in Section 2 of the Act are sons’ daugh- 
ter, daughter’s daughter, sister and sis- 
ter’s sons, They are made to rank in the 
order of succession next to father’s father 
and before father’s brother. The four 
persons, who are Binnagothra sapindas 
are put along with gothraja sapindas and 
given precedence over father’s brother 
and others. Section 1. provides that the 
Act will be applicakle, “only to persons, 
who, but for the passing of the Act, would 
have been subject to the law of Mitak- 
shara jn respect of the provisions herein 
enacted,” tit applies to such per- 
sons in respect only of the property of 
males not held in coparcenary and not 
disposed of by Will.” The section would 
be applicable to persons, who are subject 
to the law of Mitakshara and it will be 
applicable to properties of males not held 
in coparcenary and not disposed of by 
Will. A plain reading of the preamble 
and Sections I and 2 of the Act, would 
indicate that the law of Mitakshara re- 
garding inheritance is changed so as to 
provide for higher status for the four 
persons mentioned in relation to the pro- 
perty of a male dving intestate they are 
giyen a place after father’s father and be- 
low the paternal uncle shown as 13-A to 
13-D by Mulla in his order of succession, 


4, The controversy in these ap- 
peals centres round the expression, “the 
property of males not held in coparce- 
nary’, The emphasis is made on the 
words, “not held in coparcenary” and. it 
is contended that this section applies to 
cases where a male dies intestate leaving 
property. which is not coparcenary pro- 
perty or ancestral property as understood 
by the Hindu law. Examining the sec- 
tion by itself, we find no difficulty in 
holding that it is not applicable to the 
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property of males held in coparcenary. 
The words, ‘not held in coparcenary” 
would not, in our view, justify the con- 
struction that the said section is not ap- 
plicable to coparcenary property in the 
hands of the last male holder. The con- 
tention of Mr. D. Ramaswami Iyengar, 
learned counsel] for the Respondents is 
that the cOparcenary property has a 
definite meaning in Hindu Law it would 
include all property which will continue 
to be coparcenary or joint family pro- 
perty even in the hands of the last male 
holder, and would be excluded from the 
operation of the Act. We do not see any 


justification for such a construction of 


the Act. 


5. In Umayal Achi v. Lakshmi 
Achi, (1945) 1 Mad LJ 108 = (AIR 1945 
FC 25) the Federal Court has observed as 
follows :— 


“The expression, ‘separate property’ 
may be the antithesis of three other ex- 
pressions, viz., ‘ancestral property’. ‘co- 
parcenary property’ and ‘joint family 
property’. The particular sense in which 
that expression has been used in S. 3 (1) 
of the Hindu Women’s Rights to Property 
Act has to be determined in the light of 
the scheme of the Act. The property 
held by a person as the last surviving co- 
Parcener of a joint family cannot be re- 
garded as ‘separate property’ within the 
meaning of Section 3 (1) of the Act. ‘Se- 
parate property’ would be property. in 
respect of which the son of the surviving 
coparcener would not be entitled to claim 
coparcenary rights but only a right of 
inheritance on the father’s death if he 
survived him.” 


The words used will have to be inter- 
preted against the background of the 
Scheme of the Act and in the context of 
the object of the legislation. As already 
observed by us the object of this Act, is 
to amend the law of inheritance So as to 
give a higher status to the four persons 
mentioned in Section 2. If the argument 
of the learned counsel that Act 2 of 1929, 
will not be applicable to coparcenarv or 
ancestral property in the hands of the last 
male holder is accepted. it will lead to 
strange results for there will be two 
orders of succession to a Hindu male who 
dies intestate leaving property in respect 
of which the law of survivorship does not 
operate. In the case of property. which 
is not held is coparcenary. the Act would 
be applicable and the Hindu law as it was 
before Act II of 1929. will not govern in- 
heritance thereto. So also, regarding the 
separate. property of the Hindu dving inte- 
state, the Act would be applicable and the 
four persons would have a higher status, 


6. Mr. D. Ramaswami Iyengar, 
stressing on these words ‘property held 
in coparcenary’ submitted that these 
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words would be otiose, for in the case of 
coparcenary, when there are other mem- 

ers, the property would devolve by sur- 
vivorship, We do not agree, for there 
is no indication to exclude any property 
which is not held in coparcenary. Obvi~ 
ously, the aim of the Legislature was to 
provide that when a Hindu male dies pos- 
sessing of property which is not held in 
coparcenary and which will devolve by 
survivorship, the Act would apply. We 
are supported in our line of reasoning by 
the decision of the Andhra Pradesh High 
Court in D. Ramiah vy. Venkata Subbaiah, 
ATR 1965 Andh Pra 63 where the Court 
held that there is no justification to con- 
fine the operation of the Act to self-ac- 
quired property alone. The Bench ex- 
Pressed its opinion as follows: 


“In our considered opinion, the pro- 
perty that falls to the share of a last male 
owner in a family partition is attracted 
by Act II of 1929, the only property that 
is excluded from the operation of Act IT 
of 1929 being coparcenary property. ie, 
property in which the other members of 
the joint family have interest: It extends 
to all forms of property other than that.” 
We are in respectful agreement with the 
view expressed above. 


ane The learned Judge from whose 
judgment these letters patent appeals are 
preferred, while warning in two places 
that the question has to be considered 
with reference to the language of the 
statute as well as the scheme of the Act 
and taking note of the fact that neither 
the expression, ‘separate property’ nor 
the expression, ‘joint family property’ 
has been used in the Act, came to the 
conclusion that Section 2 of the Act will 
have meaning only if the property to 
which it is sought to be applied is one 
capable of being inherited by father’s 
father and father’s brother. He continued 
to observe that if the property is such as 
not capable of being inherited bv 
father’s father and®father’s brother, Sec- 
tion 2 will become meaningless. The 
learned Judge observed: 


“The question is, can it be said that 
the same reasoning or logic or principle 
applies to the property in the hands of 
the propositus which was originally ances- 
tral property ? If the property is ances- 
tral property, and the propositus hap- 
pens to be the last surviving coparcener, 
ex-hypothesi his father’s father will not 
be there to succeed to the property as an 
heir, With regard to such a property. if 
the father’s father survives. he will get 
it by survivorship and not by inheritance 
and as a matter of fact, in the presence 
of the father’s father, the propositus 
would not have been the sole or the last 
surviving coparcener. So also in the ab- 
sence of the father’s father, the paternal 
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uncle will get the property by survivor- 
ship and not by inheritance. As I have 
pointed out already, if Section 2 had to 
apply, the property must be such as the 
father’s father and paternal uncle are 
capable of inheriting as heirs, If the 
father’s father and paternal uncle are not 
capable of inheriting the property as 
heirs, then Section 2 of the Act will have 
no application and as a matter of fact, it 
will have no meaning.” 

With these observations we find ourselves 
unable to agree. There can be no diffi- 
culty in imagining the father’s father in- 
heriting the property of a grandson. 
There might have been a partition be- 
tween the father’s father and the father 
followed by a partition between 
the father and the son, The father mav 
die and subsequently the son mav die 
after the partition between himself and 
his father leaving no nearer heir than his 
father’s father. The father’s father may 
inherit, It is a fallacy to hold that Sec- 
tion 2 will have no application as the 
question of father’s father and paternal 
uncle inheriting the same cannot possibly 
arise, 

8. The learned counsel appearing 
for the appellant as well as the respon- 
dent in the letters patent appeals stated 
that they did not put forward the reason- 
ing quoted above which found favour 
with the learned Judge. In fact the 
learned counsel for the respondent, in 
whose favour the reasoning is, frankly 
stated that he is unable to support the 
view taken by the learned Judge: but 
pleaded that he would relv on the deci- 
sion of the Supreme Court in Annafouda 
Nathgouda v. Court of Wards, Satara, 
1952 SCR 208 = (AIR 1952 SC 60) and 
contended that the Act is applicable only 
to ‘separate properties’ and not to the 
property which he would characterise as 
ancestral or coparcenary in the hands of 
a male holder. Reference will next be 
made to the contention and the decision 
of the Supreme Court presently. The 
learned single Judge relying on the 
Supreme Court decision has stated :— 


“When the Supreme Court used the 
expression, ‘Separate property’ in that 
case, it meant the property to which a 
father’s father and paternal uncle can 
succeed as heirs, on the death of the 
holder. From the very nature of the case, 
with regard to the coparcenery property 
in the hands of the sole surviving copar- 
cener, such question of inheritance by the 
father’s father and father’s brother can- 
not possibly arise and therefore the Act 
itself will have no application.” 


It is difficult to accept this reasoning. 
The conclusion arrived at by the learned 
Judge based on the Supreme Court deci- 
sion was coloured by his erroneous rea- 
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soning that inheritance of the father’s 
father cannot possibly arise. I am unable 
to agree with the interpretation of the 
learned Judge of S. 2 of the Act or his 
statement of the Hindu Law of Inherit- 
ance. 

9. There is nothing in the deci- 
sion of the Supreme Court to indicate 
that the Supreme Court meant by ‘sepa~ 
rate property’ the property to which 
father’s father amd paternal uncle can 
succeed as heirs on the death of the 
holder in the manner the learned Judge 
understood it. In that case, the Supreme 
Court was considering the question as to 
whether the Hindu Law of Inheritance 
(Amendment) Act, Act II of 1929 was ap- 
plicable to devolution of property be- 
longing to a Hindu female. The Supreme 
Court observed:— 


“Whether this distinction between 
male and female propositus is at all rea- 
sonable is another matter, but the langu- 
age of the Act makes this distinction ex- 
pressly and so long as the language is 
clear and unambiguous, no other consi- 
deration is at all relevant”, 


After holding that the Act provided suc- 
cession only to separate property of a 
Hindu male dying intestate the Supreme 
Court proceeded to observe: 


“It does not alter the law as regards 
the devolution of any other kind of pro- 
perty owned by a Hindu male and does 
not purport to regular succession to the 
property of a Hindu female at all. I’ is 
to be noted that the Act does not make 
these four relations statutory heirs under 
the Mitakshara Law in all circumstances 
and for all purposes; it makes them heirs 
only when the propositus is a male and 
the property in respect to which it is 
sought to be applied is his separate pro- 
perty.” 


The mention of the words, "separate pro- 
perty” is very strongly relied on by the 
learned counsel for the respondemts. It 
must be noted that the Supreme Court 
was dealing with the succession to a Hindu 
female and it observed that the Act was 
applicable to separate property. In that 
context, the Supreme Court was not 
drawing any distinction between ‘sepa- 
rate property’ and ‘ancestral property’ or 
‘coparcenary property’, YI think their 
Lordships used the expression ‘separate 
property’ in contradiction to property 
“held in coparcenary”, and did not intend 
to confine the application of the Act only 
to self-acquired or separate property. The 
distinction between ‘separate property’, 
ancestral property’, ‘coparcenary pro- 
perty’ and ‘joint family property’ is 
pointed out in (1945) 1 Mad LJ 108 = 
(AIR 1945 FC 25) already referred to by 
the Federal Court. But it did not fall to 
be considered by the Supreme Court in 
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the context, as it was not deali j 
t aspect. RE 


10. The Bench of the Andhra Pra- 
desh High Court in AIR 1965 Andh Pra 63 
referred to already, also took the same 
view, as we have done. In that case, they 
have referred to the decision of the Sup- 
reme Court and observed: 


“We are not persuaded that this 
statement of law justifies the proposition 
advanced by the learned counsel for the 
appellant. The expression ‘separate pro- 
perty’ is used in antithesis te ‘property 
mot held in coparcenary’ ”. 


11, In conclusion, I would state 
that the only property sought to be ex- 
cluded from the operation of the amend- 
ment was the property of a male held in 
coparcenary. The question that will have 
to be decided is whether the property 
was in fact held in coparcenary. The na- 
ture of the property may be coparcenary 
im origin, but after partition and when 
the last male holder holds it, it can no 
longer be said to be property “held in 
coparcenary’. To such a kind of property 
when the last male holder holds it as 
is in the present case, the Hindu Law of 
Inheritance will apply and equally the 
legislative amendment. The only exclu- 
Sion which the legislature contemplated 
was the property that was held in co- 
parcenary and which would devolve by 
survivorship. The enactment would em- 
brace all kinds of properties to which the 
Hindu Law of Inheritance would nor- 
mally apply. 


12. In the result, these appeals 
are allowed and the decrees and judg- 
ments of the trial Court restored with 
costs. Advocate’s fee ome set. 


MAHARAJAN,: J.:— 13. While I 
am in entire and respectful agreement 
with my learned brother, 1 wish to make 
the following observations: The Hindu 
Law of Inheritance (Amendment) Act, 
1929 (Act I of 1929) by sub-section (2) 
of Section 1 clearly defines the scope of 
the Act by saying that it applies ‘in res- 
pect only of the property of males not 
held in coparcenary and not disposed of 
by Will”. The two expressions “not held 
in coparcenary” and “not disposed of by 
Will” have been placed in a significant 
juxtaposition to indicate that the Act 
would operate only on such property of 
a male Hindu as can be disposed of by 
Will. The property held by a Hindu male 
in coparcenary with another is property 
over which he could have no testamen- 
tary powers of disposition and would, 
therefore, be the subject of Hindu Law 
of survivorship, and not the Hindu Law 
of Inheritance, as amended by the Act of 
1929. The question that arises for consi- 
_deration in these appeals is whether the 
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joint family or the ancestral property 
held by a sole surviving ‘coparcener’ is 
governed by the Act of 1929. Before an- 
swering this question, we have to apply 
to the property a double test prescribed 
by the Act: (1) Was it property not held 
in coparcenary? and (2) if it- was not so 
held, has it been disposed of by Will? In 
this case, K. Kandaswami, the last male- 
holder, died without disposing of the suit 
property by Will. The only remaining 
question is, did he or did he not, at the 
time of his death, held the suit property 
in coparcenary? According to the Concise 
Oxiord Dictionary, “Pareenary” is deriv~ 
ed from the Anglo-French word “parce~ 
narie’ and means “joint ownership”, The 
prefix “Co” when used before nouns 
means “Joint, mutual (eg.) coheir. co- 
equality”. The English jurists felt forced 
to use this rather inappropriate word 
coparcener” to connote a concept pecu- 
liar to Hindu Law and entirely extrane~ 
ous to Anglo-saxon jurisprudence, A pro~ 
perty cannot be held in coparcenary in a 
single individual any more than a firm 
can be held in partnership by a single 
individual. There must at least be two 
male members to hold a property in co- 
parcenary. Where the Hindu joint family 
has been reduced to a single male mem- 
ber, and property, albeit joint family 
property, is held by the sole surviving 
male member, it would be a travesty of 
words to describe him as “holding the 
property in coparcenary”. It may be that 
in the uncertain event of his begetting or 
adopting a son or his predeceased copar- 
cener’s widow adopting a son, he would 
in future hold the property in coparce- 
nary with such a son, and his rights of 
full ownership including his power to dis- 
pose of his property by testament would 
be lost. But I fail to see how this contin- 
gency, which has not happened in this 
case can convert the sole surviving co- 
parcener holding the joint family pro- 
perty absolutely into a person holding the 
property in coparcenary, The character 
of the property has to be judged neither 
with reference to its past history nor with 
reference to its future potentialities, but 
solely with reference to the nature of its 
tenure at the time the last male-holder 
thereof died and succession thereto open- 
ed. The mere fact that once upon a time 
the property was held by coparceners 
cannot, after it has devolved upon a sole 
coparcener, put the property out of the 
ambit of the Act, for the expression used 
in the Act is “property not held in co- 
parcenary”, and not “property not held 
as coparcenary property”, 


14. A cursory examination of the 
object of Act II of 1929 would also go to 
confirm this conclusion. Apparently, the 
Legislature was not dissatisfied with the 
mode of devolution of joint family pro- 
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perty under the Mitakshara Law of Sur- 
vivorship, and that is why it left it un~ 
touched. But so far as the Mitakshara 
Law of Inheritance was concerned, the 
Legislature thought that it was archaic 
and inequitable for two reasons; viz., (1) 
it excluded a Hindu’s nearest female 
relations, for example, the son’s daughter, 
the daughter’s daughter and sister from 
inheritance altogether; and (2) it gave the 
sister’s son a very poor chance of suc- 
cession and assigned to him a very low 
price among the bandhus. who can only 
take in the absence of gotraja sapindas 
and samanodakas. What the Act set out to 
do was to improve the position of these 
four relatives. Let it be remembered that 
the mischief this Act intended to rectify 
lay not in the mode of survivorship in 
respect of coparcenary property, but is 
the mode of inheritance to property, 
which was not subjected to survivorship. 
This is made clear not only by the words 
employed in the preamble to the Act and 
quoted by my learned brother, but also 
by the Statement of Objects and Reasons 
published at page 117 of Part V of the 
Gazette of India dated March 31, 1928. 
Paragraph 2 of the Statement of Objects 
and Reasons reads as follows:— 


‘The Bill is intended to remove a 
sex disqualification which under the ar- 
chaic rules of Hindu Law excludes one’s 
nearest female relations, e.g. the sister, 
the sows daughter and the daughter’s 
son, from inheritance altogether, while 
it gives the sister’s son a very low place 
amongst bandhus who can only take in 
the absence of gotraja sapindas and sama- 
nodakas, that is to say, the owner’s agna- 
tic relations even upto the 14th and later 
degrees, which gives him a very poor 
chance of succession in many CaSsés......” 
Paragraph 3 says: 

The Bill is intended to include the 
son’s daughter, daughter’s daughter and 
the sister amongst heritable bandhus 
which they are mot under the Hindu Law, 
and, improves the position of the sister's 
son by placing him immediately after the 
grandfather but before the grand-~uncle.” 
Paragraph 4 is in these terms: 

“This does not exhaust a very large 
number of female relations, e.g., the 
son’s son’s daughter, the brother’s daugh- 
ter, the sister’s daughter, who still re- 
main outside the pale of heritable ban- 
dhus but the bill being merely a revival 
of the bill already passed by the Assem- 
bly, it is not proposed to enlarge upon 
its provisions for the present, though the 
whole law of Hindu inheritance is un- 
satisfactory and does not follow the line 
of affinity and affection, placing as it 
does agnatic kimsmen however remote 
above all cognatic relations however 
near.” 
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If this is the object of the legislation, it 
would be fantastic to contend that the 
Legislature, which undoubtedly professed 
to amend the archaic Mitakshara Law of 
Inheritance, intended that the joint 
family property in the hands of a sole 
surviving coparcener should fall outside 
the purview of the Act and continue to 
be governed by the archaic and inequit~ 
able rules, which, in the matter of in- 
heritance, place agnatic kinsmen, how- 
ever, remote, above all cognatic relations, 
however near. The interpretation put by 
the learned Judge (Ismail, J.) attributes 
to the Legislature an intention to per- 
petuate a mischief which it expressly set 
out to remedy. We do not think it right 
and fair to attribute such an absurdity 
to the Legislature, especially when it 
found that eminent jurists like Messrs. 
Hari Singh Gour, S. R. Das, and Sanka~« 
ran Nair had a hand in drafting this Act. 
In the Bill, as originally drafted by H. S. 
Gour, Clause 2 (b) defined “the order of 
succession” to mean “the order in which 
according to Mitakshara Law of Inherit- 
ance, as administered in the territories to 
which this Act extends, the relations of 
a deceased Hindu succeed to his estate or 
to any portion thereof.” The above defi- 
nition shows that the mover of the Bill, 
while keeping intact the order of succes- 
sion prescribed by the Mitakshara Law 
of Inheritance, intended to interpolate 
the four classes of heirs, between the 
father’s father and the father’s brother. 
It is also clear that the Bill intended to 
regulate the entire mode of inheritance 
under the Mitakshara Law and did not 
wish to discriminate between different 
kinds of heritable estate left by a de- 
ceased Hindu. When the Bill went to the 
Select Committee consisting of nine 
jurists, they made certain amendments 
to the Bill, The Bill as amended by them 
was ultimately passed by the Legislature. 
The report of the Select Committee pub- 
lished at page 187 of Part V of the Ga- 
zette of India dated 29th September, 1928, 
shows: that clause 2 of- the original Bill 
was omitted, The reason for the omission 
is stated in paragraph 3 of the Select 
ees report, which runs as fols 
ows:— 


"We have omitted clause 2. The defi- 
nition of “Hindu” adds nothing to sub= 
clause (2) clause 1 as amended by us, 
while consequentially on the omission of 
this definition, we have also inserted the 
word “male” in the title and preamble. 
The expression “order of succession” 
occurs only im clause (3) (renumbered by 
us as clause 2). We are of opinion that 
its meaning is self-evident and that. no 
definition is required.” 

Clause 2, as amended by the Select Com- 
mittee, is Section 2 of the Hindu Law of 
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Inheritance (Amendment) Act, 1929, and 
it runs as follows:-— 


"A son’s daughter, daughter’s daugh- 
ter, a sister and sister’s son shall in the 
order so specified, be entitled to the rank 
in the order of succession next after a 
father’s father and before a father’s 
brother.” 


Reading Section 2 conjointly with Section 
1 of the Act it is clear that the order of 
succession refers to the order of succes- 
sion prescribed by the Mitakshara Law 
of Inheritance. To whatever property the 
Mitakshara Law of Inheritance would 
apply. the changes effected by the Act 
of 1929, would equally apply. When the 
Select Committee said that the expression 
“order of succession” is self-evident and 
that no separate definition thereof was 
required, it means that the Mitakshara 
Law of Inheritance with the order ol 
succession as amended by the Act of 1929 
would apply to all kinds of heritable pro- 
perty left by a Hindu male governed by 
the Mitakshara Law. That is why Sec- 
tion 1, sub-section (2) says that the Act 
applies to such persons in respect only 
of property of males not held in copar- 
cenary. In other words, if a Hindu male 
governed by the Mitakshara Law of In- 
heritance died intestate leaving any pro- 
perty, which was mot subject to the Mita- 
kshara Law of Survivorship, it should be 
inherited by a son’s daughter, daughter’s 
daughter, sister and sister’s son in the 
order so specified next after a father’s 
father and before a father’s brother. The 
view of the learned Judge, if accepted, 
would lead to the strange anomaly that 
joint family property im the hands of a 
sole surviving male would pass to the 
father’s brother while the self-acquired 
property and other kinds of separate 
property of the deceased would go to the 
son’s daughter, daughter’s daughter, sis- 
ter or sister’s son in preference to the 
father’s brother, 


15. The main argument that seems 
to have weighed with the learned Judge 
in coming to the conclusion that the Act 
does not operate on coparcenary property 
held by the sole surviving ccparcener is 
an argument, which learned counsel for 
the respondent says he mever advanced 
before the learned Judge, The argument 
runs thus: If the property is ancestral or 
joint family property and the propositus 
happens to be the last surviving coparce- 
ner, ex hypothesi his father’s father or 
father’s brother will mot be there to suc- 
ceed to the property as an heir because 
they must have necessarily predeceased 
the propositus. The propositus would not 
have become the sole surviving coparce- 
ner unless his father and his father’s 
father had predeceased him. In that case, 
it would be absurd to contemplate the 
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father’s father or father’s brother ever 
succeeding to the estate of the propositus. 
Section 2, which contemplates succession 
to the property of the propositus -by his 
father’s father or father’s brother, con- 
templates something which can never 
happen in human affairs and would con- 
sequently become meaningless. In order 
to give meaning to Section 2 and to res- 
cue it from absurdity says the learned 
Judge we have to interpret Section 1 in 
such a way that it applies only to sepa- 
rate property of the sole surviving male 
and not to coparcenary property held by 
him. In other words, the rule of harmo- 
nious construction constrains the court, 
according to the learned Judge, to prefer 
the interpretation which he has put upon 
the Act. 


16. The glaring fallacy under- 
lying this argument has been pointed out 
by my learned brother, and it is this: 
The assumption that the father’s father 
and father’s brother can never succeed 
to the property of the propositus by way 
of inheritance is demonstrably wrong. It 
is not inconceivable that the propositus: 
became divided from his father after the 
letter had become divided from his 
father. If after this double partition and 
after becoming solely entitled to a cer- 
tain property, which before the partition 
was held in coparcemary, the propositus 
died issueless. fatherless and intestate, 
his father’s father and in his absence, his 
father’s brother, would certainly become 
entitled to inherit the property under the 
Mitakshara Law of Inheritamce as it was 
before the Act of 1929. It is this situation 
that the Act rectified by sandwiching the 
daughter’s son, the daughter’s daughter, 
sister and sister’s son in between the 
father’s father, and father’s brother. 
Thus, we find that Section: 2, far from 
being meaningless, is pregnant with 
meaning and is intended to apply realis- 
tically to a situation, which is not im- 
possible of happening. If Section 2 is 
thus found to have a meaning, there is 
no need, in the name of harmonious con- 
struction, to give to Section 1 any mean- 
ing other than what it comveys in plain 
and unambiguous English, I have there- 
fore, little hesitation in concurring with 
my learned brother in allowing these 
appeals with costs and restoring the de- 
crees and judgments of the trial court. 


Appeals allowed. 
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RAMAPRASADA RAO, J. 
- Meghraj, Petitioner v. Jesraj Kastur- 
jee and another, Respondents. 

‘Civil Revn. Petn. No. 1279 of 1971, 
D/- '22-3-1974.* 

(A) Limitation Act (1963), S. 5— 
Condonation of delay — Written applica- 
tion for, not absolutely necessary — Duty 
of Court. 


If under explainable circumstances 
an appeal or an application is filed but 
without a formal or a written application 
for excusing the delay in presentation 
of the same, then the court should afford 
a reasonable opportunity to the party to 
mend matters to avoid miscarriage of 
justice. ATR 1936 All 666 and AIR 1959 
Punj 646, Followed: C. R. P. 2312 of 1966 
(Mad.), Referred. (Paras 3, 4) 
Cases Referred: Chronological Paras 
(1966) €. R. P, No. 2312 of 1966 (Mad.) 


AIR 1959 Punj 646 4 

AIR 1936 All 666 = 1986 All LJ 1281 4 
P. V. Subramoniam, for Petitioner; 

Himmatlal Mardia, for Respondents, 


ORDER :— An application under 
Order 9, Rule 9, C. P. C. was filed by the 
defendant in ©. S. No. 330 of 1966 on the 
file of the City Civil Court, Madras, to 
set aside the ex parte decree passed in 
that suit on 29~10-1968 and to restore the 
suit on the file for being disposed of in 
accordance with law. This application 
was filed on 29-11-1968. When it came up 
for hearing before the IJ Assistant Judge. 
City Civil Court, Madras, the learned 
Judge after hearing both sides, accepted 
the contention of the respondent that the 
petition was barred by limitation and in 
view of the fact that no petition for ex- 
cusing the delay under Section 5 of the 
Limitation Act was filed along with the 
petition to set aside the ex parte decree, 
he dismissed the application. C. M. A. 19 
of 1970 was preferred to the Principal 
Judge, City Civil Court, Madras. The 
learned appellate Judge noted that there 
was a day’s delay in the presentation of 
the application. But he was in accord 
with the learned Assistant Judge that as 
there was no application „apparently a 
written application, under Section 3 of 
the Limitation Act, the main application 
was not maintainable. He relied upon an 
unreported decision of this court in CR 
P. No. 2312 of 1966 (Mad), Gety Bros. and 
Co. v. Agarali Adamji. He would not agree 
with the contention of the petitioner that 
yra ee on es 


#(Petition under S. 115 of Act 5 of 1908, 
C. P, C. praying the High Court to 
revise order of City Civil J., Madras, 
D/- 23-6-1970.) 
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the delay of a day was not wilful and 
that the reasons given in the affidavit in 
support of the main application for such 
a day’s delay ought to be noticed before 
final orders are passed. On the only 
ground that there was no prayer to ex- 
cuse the delay in the filing of the main 
application, the court declined to inter- 
fere and admit the application by excus- 
ing the day’s delay. It is as against this, 
the present civil revision petition has 
been filed. 

2: Mr. P. V. Subramaniam, the 
learned counsel for the petitioner, con- 
tends that the court ought to have given 
him an opportunity to file an affidavit, or 
indeed a petition under Section 5 of the 
Limitation Act setting forth the cireum- 
stances under which the day’s delay had 
occurred. In any event, he would state 
that an oral application was made before 
the courts below and that by itself was 
sufficient for the courts to go into the 
sufficiency of the cause of delay and find 
whether the application to set aside the 
ex parte decree could ultimately be 
entertained or not, Such an opportunity 
was denied to the petitioner both by the 
first court as well as the appellate court. 
As the orders of dismissal of both the 
courts below are founded purely on tech- 
nical grounds, he prays for the restora- 
tion of the application or in the alterna- 
tive for a remand of this subject to the 
first court for a reappraisal of the facts 
after giving an opportunity to both par- 
ties to state their respective contentions 
as regards the sufficiency or otherwise of 
the day’s delay. Mr. Himmatlal Mardia, 
appearing for the first respondent, how- 
ever, seriously contends that the laches 
on the part of the petitioner cannot be 
cured by an oral application and that it 
is not necessary in the eye of law to give 
the petitioner a second opportunity to 
State his reasons for the day’s delay, as 
it would cause prejudice to the respon- 
dents. Of course, reliance is placed on the 
decision of our Court cited above. 


3. Before I deal with the autho- 
Tities, which are relevant for the purpo- 
ses of this case, it is mecessary to look in- 
to the text of Section 5 of the Limitation 
Act itself to find out its real purport and 
intendment of the Act. The language of 
Section 5 of the Act does not expressly 
or by necessary implication mandate the 
filing of a written application to obtain a 
relief under that section. It reads thus— 

“Any appeal or application for re- 
view of judgment or for leave to appeal 
or any other application to which this 
section may be made applicable (by or 
under any enactment) for the time being 
in force may be admitted after the period 
of limitation prescribed therefor, when 
the appellant or applicant satisfies the 
court that he had sufficient cause for not 
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preferring the appeal or making the ap- 
plication within such period.” 

It only says that any appeal or any ap- 
plication filed beyond the prescribed limit 
of time, under the section may be ad- 
mitted after the prescribed period if the 
appellant or the applicant satisfies the 
court that he has reasonable ground for 
not preferring the appeal or the applica- 
tion within the prescribed time. The en- 
tire tenor and language of Section 5 
leaves, therefore, a judicial discretion in 
courts in the matter of the application of 
the principles set out in Section 5 of the 
Limitation Act. As all such rules are to 
be understood and applied as beneficial 
provisions, bare technicalities ought not 
to prevail over the pith and substance of 
the provisions. As I said, there is no war- 
rant in the language of Section 5 of the 
Limitation Act to lay down as an axioma- 
tic rule of procedure that unless an ap- 
plication in writing or any other similar 
formal application accompanies either the 
appeal or the application in question, the 
court ought not to take cognisance of the 
realities and ignore the substance of the 
sufficiency in the cause of each case and 
dismiss the said appeal or application for 
technical reasons, such as the absence of 
a written or a formal application. In fact 
each case has to be decided on its own 
facts. It is not as if that under all cir- 
cumstances a written application should 
be ignored: but in cases where by inad- 
vertence or by a bona fide error of judg- 
ment, the party assisted by counsel 
ushers into the portals of court, certain 
records which are not full and complete, 
then such bona fide error of judgment 
Should necessarily be taken into account 
by a court which administers not only 
law but also equity haloed by good con- 
science in ultimately deciding whether 
that unfortunate litigant deserves sym- 
pathy or not, It is in this way that I have 
said that S. 5 of the Limitation Act vests 
a judicial discretion in courts dealing 
with such matters. In C. R. P. 2312 of 1966 
(Mad.), the learned Judge in the circum- 
stances noticed by him was not inclined 
to admit a petition without an application 
for excusing the delay. No doubt the ob- 
servation is that no petition. for excusing 
the delay in filing the petition to set 
aside the ex parte decree was filed and 
that in those circumstances there was no 
other option than to uphold a plea of 
the respondent that the petition for sett- 
ing aside the ex parte decree was barred. 
But in the view I have expressed before 
and having regard to the judicial prece- 
dents in the past and particularly of the 
Division Bench of Allahabad High Court 
presided over by Sulaiman, C. J.. I am 
of the view that no such formal applica- 
tion or written application is. absolutely 
necessary. In deserving cases courts can 
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in exercise of their inherent power and 
certainly in order to channelise benefici- 
ally their judicial discretion, excuse the 
delay even on an oral application, having 
regard to the circumstances of that parti- 
cular case. In the instant case, there was 
a day’s delay. The learned counsel, who 
presented the application has explained 
before me and in the presence of the first 
respondent that he made a bona fide mis- 
take in that he calculated the number of 
days available in the month of October 
as 30 instead of 31 days. It is human to 
err and whether this explanation of the 
learned counsel is sufficient or not has 
not been adverted to by the courts below. 
For my part I am satisfied about the 
bona fides, but I am not prepared to ex- 
press any opinion about it in the view 
that I intend taking. Before parting with 
the case, I am obliged to refer to the de= 
cision of the Allahabad and Punjab High 
Courts which have taken a view similar 
to the ome I have indicated above. 


4, In Mt. Kulsoom-un-Nissa v, 
Noor Mohamed, AIR 1936 All 666 a Divi~ 
sion Bench of that court presided over by 
Sulaiman, C. J. and Bennet, J. was deal~ 
ing with a case where a memorandum of 
appeal was filed beyond time, but with- 
out a written application for excusing the 
delay under Section 5 of the Limitation 
Act, Considering this aspect Sulaiman, 
C. J. speaking for the Bench said— 

“The first ground on which the ap< 
peal has been dismissed by the lower ap« 
pellate court is that the plaintiffs had 
not made any formal application for an 
extension of time under Section 5 of the 
Limitation Act, and that, therefore, their 
appeal against Hakim Shyam Sundarlal 
was beyond time. In our opinion the 
court below has erred in exercising its 
discretion in this matter. The reason why 
Hakim Shyam Sundarlal’s mame was 
omitted from the names of the raspon- 
derts obviously was that his name did 
not find a place in the decree, He was 
impleaded later on within 30 days of the 
substitution of his mame. We think that 
the lower court should have allowed the 
defendant to get round the technical ob- 
jection of the absence of a formal appli- 
cation for extension of time.” 


To the same effect but in more clear lan« 
guage Dua. J. in Firm Kaura Mal v. Firm 
Mathra Dass, AIR 1959 Punj 646 observed 
thus— 

“The discretion under Section 5 of 
the Limitation Act has to be a judicial 
discretion and not an arbitrary one, 
Merely because there was no written ap- 
plication filed by the appellant is hardly 
a sufficient ground for refusing him the 
relief, if he is otherwise entitled to it. 
Procedure is meant for advancing and not 
for obstructing the cause of justice: and 
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if the entire material is on the record, it 
cannot promote the ends of justice, if 
that material is ignored and the relief 
refused to the appellant, merely because 
he had not claimed it by means of a for- 
mal application in writing or that a for- 
mal affidavit was not filed. The language 
of Section 5 also does not provide that an 
application in writing must be filed be- 
fore relief under the said provision can 
be granted.” 

The consensus, therefore, appears to be 
this. If under explainable circumstances 
an appeal or an application is filed in 
court, but without a formal application 
or a written application for excusing the 
delay in the presentation of the same, 
then the court should circumvent techni- 
eality and afford a reasonable opportunity 
to the aggrieved party to mend matters. 
Otherwise, it would lead to miscarriage 
of justice. 

5. In the instant case, the learned 
counsel for the petitioner, who filed the 
papers in this court has according to him 
sufficiently explained as to why he filed 
the papers beyond a day. But as I said I 
am not inclined to deal with that aspect 
because, the court below did not advert 
to the circumstances under which the 
delay was caused. 


6. Whilst therefore remitting the 
subject-matter to the appropriate City 
Civil Judge of the City Civil Court, Mad- 
tas, I give an opportunity to the peti- 
tioner to file am affidavit explaining the 
circumstances under which he filed the 
appeal a day after the prescribed period. 
The respondents. of course, will have 
equally the opportunity to file a counter- 
affidavit to the same. The learned Judge 
hearing the application on merit | shall 
dispose of the said application but in the 
light of the observations made by me as 
above. 

q. The civil revision petition is 
allowed to the extent indicated and there 
will be no order as to costs. 

Order accordingly. 





‘AIR 1975 MADRAS 139 
RIATLASAM AND MAHARAJAN, JJ. 

The State Electricity Board, Tamil 
Nadu, Appellant v. The Sree Meenakshi 
Mills Ltd., Madurai and another, Respon- 
denis. 

A. A. O. No, 518 of 1973, D/- 21-3- 
1974.* 

(A) Arbitration. Act (19460), S. 16 (1) 
(c) — Power of Court to remit award — 
Objection to the legality of award appa- 
rent on the face of it. 


*(Against order of Ist Addl. 
Madurai in I. A. 131 of 1970.) 


AS/AS/A26/75/SVM 


Sub-J., 
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Where a mixed question of law and 
fact has been referred to the arbitrator, 
it is open to the court to interfere with 
the award of the anbitrator if it is appa- 
rent on the face of the award that the 
arbitrator had decided the questions re- 
ferred to him upon principles of construc- 
tion which the law does not countenance. 
Where the matter is one of interpreta- 
tion of the words used by the rule mak- 
ing authority, it is a question of law. 
Where the Arbitrator, in his order, has 
not interpreted the Government orders 
having in mind the relevant considera- 
tions which ought to govern the inter- 
pretation thereof, the award is liable to 
be remitted to the Arbitrator. AIR 1967 
SC 378 and AIR 1955 SC 468, Foll. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1967 SC 378 = (1967) 1 SCR 633 4 
AIR 1955 SC 468 = (1955) 2 SCR 48 4 

P. Venkatachalapathi and G. Veera- 
mani, for Appellant M. R. Narayana- 
swami and Addl. Govt. Pleader, for Res- 
pondents. 

MAHARAJAN, J.:— This appeal is 
preferred against the order of the learn- 
ed First Additional Subordinate Judge, 
Madurai, setting aside the award of the 
arbitrator dated 20-1-1970. The award it- 
self was made under the following cir- 
cumstances. Sree Meenakshi Mills Ltd. 
Madurai, instituted a suit in ©. S, 4 of 
1964 om the file of the Sub-Court, Madu- 
rai, for referring a dispute between the 
Sree Meenakshi Mills Ltd. and the State 
Electricity Board, Madras, to an arbitra- 
tor for decision. The Electricity Board 
Opposed the reference. But the Subordi- 
nate Judge directed the reference to be 
made to the arbitrator for decision on 
two questions- 

1. Whether the plaintiffs mill at 
Paravai is a new industrial unit within 
the meaning of the G. O. Ms. No. 3059 
PWD dated 9-7-1956 and marked as Ex. 
B-22 in the case? and 

2. Whether the plaintiff is entitled to 
the exemption from levy of additional 
surcharge of 30 per cent, under the G. O. 
referred to above? 


The Electricity Board took the matter on 
appeal to this court, but this court con- 
firmed the judgment of the learned Sub- 
ordinate Judge and directed the Arbitra- 
tor to decide the question of limitation 
raised by the defence in addition to the 
two questions framed by the Sub-Judge. 
Mr, H. Devadoss, a Retd. District Judge 
was appointed as the arbitrator and he 
made an award holding that the claim 
was not barred by limitation and that 
the plaintiff mill at Paravai, not being 
a ‘new industrial unit’? within the mean- 
ing of the above mentioned G. O. was not 
entitled to exemption from levy of sur- 
charge of 30 per cemt. under the G, O. 
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Thereupon Sree Meenakshi Mills Ltd. 
filed an objection under Sections 30 to 33 
of the Arbitration Act praying that the 
award be set aside on the ground that it 
was vitiated (i) by an error apparent on 
the face of the record and (ii) by legal 
misconduct on the part of the arbitrator 
in so far as he relied upon the subsequent 
communications of the Government elu- 
Cidating the G. O, The learned Subordi- 
nate Judge set aside the award in toto 
on the ground that the award was vitiat- 
ed by an error apparent on the face of 
the record amounting to legal misconduct 
under Section 30 of the Arbiiration Act. 
It is against this order that the Electri- 
city Board has preferred this appeal. 


2. The question that fell for con- 
sideration by the Arbitrator turned upon 
the interpretation of G. O. Ms. No. 3069 
PWD, dated 9-7-1956, whereby the Gov- 
ernor of Madras in exercise of the powers 
conferred by Section 3 of the Madras 
Essential Articles Control and MRequisi- 
tioning (Temporary Powers) Act, 1949 
(Madras Act XXIX of 1949) as re-enact- 
ed by Madras Act VI of 1955, made an 
amendment to the Madras Elec. Supply 
(Government and Licensees Areas) Sur- 
charge Order, 1954. According to this 
amendment, the surcharge referred to in 
clause 3 of the Surcharge Order, shall be 
levied on the overall charges referred to 
in clause (4) at the following rates: 

Per cent 

I. Consumers served by the Mad- 

ras Electricity Department direct 

{other than distributing licensees 

receiving bulk supply from the 

department) — 

A. Consumers in Pykara, Mettur 
and Papanasam systems: 

(a) Railways ise 20 

(b) High Tension Consumers: 

(i) New Industrial Units which 
have been in production for 

less than three years s.. 30 

(ii) Others "ae D0 

(c) Low Tension consumers ... 20 
B. Consumers in Madras Electri- 

city System os 20 

II. Distributing licensees, recelv- 

ing. bulk supply from the depart- 

ment 40 

II. Consumers in areas fed with 

bulk supply of power purchased 

from Mysore and Travancore- 

Cochin 10 
(a) Railway 10 
(b) High Tension consumers 
(i) New Industrial units which 

have been in production for 


less than 3 years 10 
(ii) Others 20 
(c) Low tension consumers 10 


IV. Consumers in areas of distri- 
buting licensees receiving bulk 
supply from the department. 
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Provided that the State Government 
may from time to time order revision of 
the rates fixed in this clause. 


, 3. The question is whether the 
Spinning Mill established at Paravai by 
the Sree Meenakshi Mills Ltd., in 1956 
would be a new industrial unit within 
the meaning of the amended clause 6 of 
the Rules. Two opposing constructions 
have been put before us upon this ex- 
pression, The one is that inasmuch as 
the intention of the Government was to 
encourage production, the expression 
‘New Industrial Unit’ must be construed 
to embrace any new unit established 
even by a pre-existing venture or con- 
cern. The other construction is that as 
the intention of the Government was 
only to encourage nascent industries, the 
expression ‘New Industrial Unit’ would 
cover only new industrial concerns and 
not new industrial units established by 
old concerns. In the view that we take of 
this matter, it is unnecessary to consider 
a of these two interpretations is cor- 
rect. 


4. The learned Arbitrator has by 
writing a long order rendered it vulner- 
able to attack on the ground it is contrary 
to law. If after referring to the terms of 
reference he had, without any discussion, 
merely answered the same against Sree 
Meenakshi Mills, there could have been 
no scope for criticism against his award. 
But the learned Arbitrator chose to refer 
elaborately to the evidence and to ex- 
press the process of ratiocination by 
which he arrived at a conclusion against 
Sree Meenakshi Mills. As has been held 
by the Supreme Court in Bungo Steel 
pa v. Union of India, AIK 1967 

C 378— 


“It is now a well-settled principle 
that if an arbitrator, im deciding a dis- 
pute before him, does not record his rea- 
sons and does not indicate the principles 
of law on which he has proceeded, the 
award is not on that account vitiated. It 
is only when the arbitrator proceeds to 
give his reasons or to lay down princi- 
ples on which he has arrived at his deci- 
sion that the court is competent tc exa- 
mine whether he has proceeded contrary 
to law and is entitled to interfere i= suc 
error in law is apparent on the face of 
the award itself.” 


In ‘Thawardes Pherumal v. Union of 
India, AIR 1955 SC 468, the Supreme 
Court, while setting aside the awerd of 
the arbitrator on the ground that his con- 
struction of the terms of a contract was 
faulty, observed as follows: 


"Phe question mow arises whether 
his decision on this point is final despite 
its being wrong in law, In India this ques- 
tion is governed by Section 16 (1) (c) of 
the Arbitration Act, 1940 which em- 


r 
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powers a court to remit an award for re- 
consideration ‘where an, objection to the 
legality of the award is apparent on the 
face of it.’ This covers cases in which an 
error of law appears om the face of the 
award, But in determining what such an 
error is, a distinction must be drawn be- 
tween cases in which a question of law is 
specifically referred and those in which a 
decision on a question of law is inci- 
dentally material (however necessary) in 
order to decide the question actually re- 
ferred. If a question of law, is specifically 
referred and it is evident that the 
parties desire to have a decision from the 
arbitrator about that rather (than) one 
from the courts then the courts will not 
interfere, though even there, there is au- 
thority for the view that the courts will 
interfere if it is apparent that the arbi- 
trator has acted illegally in reaching his 
decision, that is to say, if he has decid- 
ed on inadmissible evidence or on prin- 
ciples of construction that the law does 
not countenance or something of that 
nature.” 


It is therefore clear that if a mixed ques~ 
tion of law and fact has been referred to 
the arbitrator, as has been done in this 
case, it is open to the court to interfere 
with the award of the arbitrator if it is 
apparent on the face of the award that 
the arbitrator had decided the questions 
referred to him upon principles of con- 
struction which the law does not coun- 
tenance. In this case the learned Arbitra- 
tor has devoted the major part of his 
order to make out that the Spinning Mill 
at Paravai is only a branch of Sree Mee- 
nakshi Mills Ltd. at Madurai. After com- 
ing to the conclusion that it is only a 
branch, he jumps to the further conclu- 
sion that it cannot be regarded as a new 
industrial unit within the meaning of the 
G. O. The arbitrator has nowhere consi- 
dered the question whether the expres- 
sion ‘New Industrial Unit was intended 
to embrace only new industrial concerns 
or also new industrial units established 
by pre-existing concerms. Nor did he 
consider what was the intention of the 
Government in conferring a concession 
. upon new industrial units. Was it because 
the Government wished to encourage 
production or because it wished to put 
nascent industries on their feet? By exa- 
mining the object and purpose of the am- 
endment, he could have come to the con- 
clusion as to the proper meaning of the 
‘expression ‘New Indutsrial Unit’, As the 
matter is one of the interpretation of the 
words used by the rule-making authority, 
it is clearly a question of law. After 
perusing the order of the Arbitrator. we 
are convinced that he has not interpret- 
ed the G, Os. having in mind the relevant 
considerations which ought to govern the 
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interpretation thereof. We therefore think 
it right under Section 16 (1) (c) of the 
Arbitration Act that we should remit the 
award of the Arbitrator for fresh consi- 
deration after taking imto account the 
relevant factors pointed out by us. We 
may also say that we are not. confirming 
the finding of the Sub-Court that the 
arbitrator has in any manner legally mis- 
conducted himself. We do not think that 
the subsequent communications from the 
Government have in any manner influ- 
enced him in coming to the conclusion 
that he did. We therefore think that the 
award cannot be set aside umder Sec. 30 
of the Arbitration Act on the ground of 
legal misconduct. We understand that the 
Arbitrator is since dead. The First Addi- 
tional Subordinate Judge, Madurai, will, 
therefore, appoint a fresh arbitrator and 
remit the award to him.for the purpose 
indicated in this order. In the circum- 
stances of the case, we pass no order as 
to costs, 

Order accordingly. 
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A. Rangaswami Pillai, Appellant v. 
iy Subramania Pillai and others. Respon- 
ents. 


Appeal No. 589 of 1968, D/- 13-3- 
1974.* 


(A) Evidence Act (1872), S. 32 (7) — 
Words ‘which relates to any such transac- 
tion’ — The words qualify ‘statement’ and 
not ‘deed, will or other document’. 


In this case, the property in question 
was purchased by the plaintiff's father in 
the name of his wife and the sale-deed 
was in her name. But in his will, he stat- 
ed that he had purchased the property 
with his own money but in his wife’s 
name. The question was whether the 
property was his self-acquired property. 
The phrase ‘which relates to any such 
transaction’ qualifies the word ‘statement’ 
in clause (7). The ‘transaction’ referred to 
in clause (7) would, therefore, have re- 
ference to the sale-deed and since the 
testator had asserted his right with res- 
pect to that transaction in his will, the 
statement in the will asserting the right 
is a relevant fact and is admissible in 
evidence. (Para 3) 


(B) Trusts Act (1882), S. 82 —- Doc- 
trine of advancement — Burden of proof. 
(Evidence Act (1872), S. 114). 


*(Against decree of Sub-J., 
O. S, No. 30 of 1966.) 
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Once it is proved that the considera- 
tion was provided by a person other than 
the transferee amd it is claimed that the 
person who provided the consideration 
did not intend to provide such considera- 
tion for the benefit of the transferee, the 
onus is on the transferee to show that the 
person who provided the consideration 
did intend to provide the consideration 
for his or her benefit. The fact to be prov- 
ed being a positive issue that the person 
intended to give the consideration to 
benefit the transferee, the issue cannot 
be put in the negative form so as to make 
the person who provided the considera- 
tion to show that he did not imtend to 
provide such consideration for the bene- 
fit of the transferee. AIR 1938 Mad 8, 
Relied on. 2 (Para 4) 
(C) Succession Act (1925), S. 63 (c) — 
Proof of execution. — Either one or more 
of attesting witnesses should prove exe- 
cution by testator and attestation by each 
of them. AIR 1946 Bom 12, Relied on. 
(Para 6) 
Cases Referred: Chronological Paras 
AIR 1946 Bom 12 = 47 Bom LR 709 6 
AIR 1938 Mad 8 = (1937) 2 Mad LJ 606 4 
AIR 1915 PC 96 = ILR 37 All 557 4 


K. Sarvabhauman and T. R. Mani, 
for Appellant; G. Narayanan, K, V. Pra- 
kash, S. Narayanan, K. Raman and C. L. 
Vijayaraghavan, for Respondents. 

V. RAMASWAMI, J. :—— The second 
defendant is the appellant. The first res- 
pondent-plaintiff filed a suit for partition 
and allotment of 1/3 share in the suit pro- 
perties which consisted of six schedules. 
The suit was decreed only in respect of 
the plaint A schedule properties and even 
in respect of the same the plaintiff was 
held to be entitled to only to a 1/4 share 
and not 1/3 share as claimed in the plaint. 
The suit in respect of the properties men- 
tioned in the other schedules was dis- 
missed. Since in this appeal by the second 
defendant, the decree granted in favour 
of the plaintiff in respect of item 1 of 
the plaint A schedule alone is disputed, 
we need notice only the facts relating to 
that item and the respective contentions 
of the parties. 


2. The plaintiff, defendants 1 and 
9 and one Chockalingam Pillai are the 
sons of one Arthanatha Pillai through his 
third wife. He had a son by name Soun- 
dararaian by his first wife and another 
son by name Mathuranayagam by his 
second wife. On 22-8-1921 (Ex. B-52). 
item 1 of the plaint A schedule was pur- 
chased in the name of Nagammal, the 
third wife of Arthanatha Pillai. Artha- 
natha Pillai executed a will, Ex. A-l, 
dated 13-7-1927 and died in the vear 
1928. Under this Will he treated the pro- 
perty purchased in the name of his third 
wife Nagammal as his self-acquired pro- 
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perty and made certain bequests in res- 
pect of the same, which will be noticed 
in detail while considering the respective 
cases of the parties. Nagammal died on 
18-12-1961 leaving a Will dated 15-7-1953 
(Ex. B-2). Under this Will, she purported 
to deal with this item of property as if 
it was her own and in respect of which 
she had absolute powers of disposition. 
The case of the plaintiff was that this 
item is the self-acquired property of his 
father Arthanatha Pillai, and that under 
his Will Ex. A-1 dated 13-7-1927 he is 
entitled to a 1/3 share. It was stated that 
Chockalingam Pillai, one of the sons of 
Arthanatha, relinquished his rights in 
respect of the same under Ex. A-10, dated 
21~4-1937 and that therefore his legal re- 
presentatives, defendants 14 to 16, are 
not entitled to any share in the same. 
The second defendant, claiming an abso- 
lute title to the entirety of this item 
under the Will of Nagammal, resisted this 
claim of the plaintiff. It was also contend- 
ed by him that the property was not the 
self-acquired property of Arthanatha 
Pillai, that his father Arthanatha had no 
right of disposition over the same and 
that therefore the plaintiff had no right 
to claim any share in respect of this item 
relying on the Will Ex. A-1. He further 
contended that the consideration for the 
same had not been proved to have been 
paid by his father and that in any case 


even if consideration had been paid by 


Arthanatha Pillai there was no evidence 
to show that he did not intend by such 
payment to benefit his third wife Nag- 
ammal. Alternatively he contended that 
even under the Will Nagammal! obtained 
an absolute estate and that therefore she 
was entitled to dispose of the same in 
any manner she liked and that the plain- 
tiff had no claim for a share in respect 
of the same. Even if the Will is constru- 
ed as not conferring an absolute estate 
in favour of the sons of Arthanatha and 
is a conditional bequest and the conditions 
not having been satisfied, the plaintiff 
and the other sons are not entitled to any 
share in the same except the second de- 
fendant. The trial court held that the 
porperty was purchased by Arthanatha 
benami in the name of his wife from and. 
out of his own income and that it was 
purchased by him in the name of Nag- 
ammal for the benefit of Nagammal and 
her sons and not Nag exclusively. 
The learned Subordinate Judge also 
found that the Will executed by Nag- 
ammal had not been vroved and that she 
had also no disposing power over this 
item of property. In respect of the plain= 
tiffs case that Chockalinga, one of the 
sons, had released his right over the samea 
and that therefore the plaintiff was en< 
titled to a 1/3 share in the suit item, the 
triel court held that the release deed exe= 
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cuted by Chockalinga was a sham and 
nominal document and that therefore the 
legal representatives of Chockalinga were 
also entitled to a share. In that view, the 
trial court decreed the suit declaring that 
the plaintiff, the first defendant and the 
second defendant are each entitled only to 
1/4 share and the legal representative of 
Chockalinga the remaining 1/4 share. 


3. In this appeal, Mr. M. S. Ven- 
katarama Iyer, learned counsel for the 
appellant, first contended that the sale 
deed dated 22-8-1921, (Ex. B-52) is not 
a benami transaction, that apart from the 
self-serving statement in the Will execut- 
ed by Arthanatha Pillai, there is no evi- 
dence to show either that the considera- 
tion was paid by Arthanatha or that the 
property was the self-acquired property 
of Arthamatha. The first question, there- 
fore, that arises for consideration is as to 
who provided the consideration for the 
sale deed Ex. B-52, dated 22-8-1921. The 
recitals in the sale deed itself are not of 
much assistance. The consideration for 
the sale was a sum of Rs. 3,400, out of 
which a sum of Rs. 2,600 was reserved 
for the purpose of discharging two earlier 
mortgages over the property. The docu- 
ment further states that the balance of 
Rs. 800 was paid in cash. But, in his Will 
dated 13-7-1927, Arthanatha Pillai had 
stated that he purchased that property 
with his own money but in the name of 
his wife and that it was his self-acquired 
property. The learned counsel for the 
appellant characterised this document as 
a self-serving statement which could not 
be relied on to find that the consideration 
for the sale was provided by him. Clause 
(D of Section 32 of the Evidence Act 1s 
to the effect that a statement made by a 
person, which is contained in any deed, 
Will or other document which relates to 
any such transaction as 1s mentioned in 
Section 13, clause (a), is a relevant fact 
and therefore admissible in evidence. But, 
the learned counsel contended that the 
statement contained in the Will itself 
would not be admissible in evidence as 
the Will cannot be stated to be a transac- 
tion as is mentioned in Section 13, clause 
(a). In other words, the phrase which 
relates to amy such transaction, accord- 
ing to the learned counsel, qualifies the 
‘deed, Will or other document’ referred 
to in clause (7) of Section 32. We are un- 
able to accept this contention of the 
learned counsel, Under Section 13, where 
the question is as to the existence of any 
right, any transaction by which the right 
was created, claimed, modified, recognis- 
ed, asserted or denied, or which was in- 
consistent with its existence, is a relevant 
fact. Now, in the instant case, the ques- 
tion is whether the property was pur- 


chased by Arthanatha out of his own 
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funds but in the name of his wife Nag- 
ammal and Arthamatha had any right 
over the property. That such a right was 
vested in Arthanatha was claimed by him 
in his Will Ex. A-1. The phrase ‘which 
relates to any such transaction’, in our 
opinion, qualifies the word ‘statement’ in 
clause (7) of Section 32. The ‘transaction’ 
referred to im clause (7) would, in the 
instant case, therefore, have reference to 
the sale deed dated 22-8-1921, amd since 
Arthanatha had asserted his right with 
respect to that transaction in his Will 
dated 13-7-1927, that statement is a rele- 
vant fact and is admissible in evidence. 
But, what effect we have to give to that 
statement will have to depend om the 
other facts and circumstances in this case, 
That statement itself may not be conclu- 
Sive evidence that the property is the 
self-acquired property of Arthanatha or 
that he provided the consideration for the 
sale. But, in the instant case, we have 
the unique fact of absence of any other 
contrary evidence than that found im the 
Will of Arthanatha himself. In fact, cer- 
tain of the statements of the other sons 
of Arthanatha go to confirm his satement 
that it is his self-acquired property. Ex. 
A-42 dated 28-1-1928 is a release deed 
executed by the two sons of Arthanatha 
through his first and second wives in 
favour of Nagammal and her sons and in 
this there is a reference to Arthanatha 
Pillai’s Will dated 13-7-1927 and by that 
document they have released all their 
rights in respect of the suit property. Ex. 
A-10, the alleged release deed executed 
by Chockalingam Pillai in favour of Nag- 
ammal and his brothers also refers to the 
Will executed by his father and he has 
released his rights in respect of the suit 
property for a consideration of Rs. 2,000. 
This is a registered document, Though 
this itself is challenged as a sham and 
nominal document, not having any effect, 
so far as this recital is concerned, we do 
not think there is any reason for not rely~ 
ing on the same. Ex. A-2 is another im 
portant document, which is a mortgage 


.deed executed by Nagammal, the plain« 


tiff, the first defendant and Chockalinga 
in favour of the Thanjavur Permanent 
Bank Ltd., Thanjavur, mortgaging the 
suit items and claiming title im respect of 
the same under the Will executed by 
Arthanatha. Nagammal did not rely, in 
support of her title to the same, on the 
sale deed dated 22-8-1921. These facts in 
a way corroborate the statement given by 
Arthanatha im his Will that the property 
was purchased by him out of his own 
funds in the name of his wife. Though 
there is no direct evidence relating to 
the motive for purchasing this property 
in the name of his third wife, the reason 
is not far to seek. Jt is seen from the reci- 


tals in his Will that Arthanatha and his 


í 
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brothers continued to be members of a 
Hindu undivided family until about the 
year 1926 and his sons through the 
first and second wives were not living 
with him and they were living with their 
respective mothers in their respective 
grand-mother’s houses, without caring for 
the father. In those circumstances, it may 
be reasonable to assume that he purchas- 
ed the property in the name of his wife 
in order to take it out of any possible 
claim by his own brothers or the sons by 
the first and second wives, 


4, It is mext contended by the 
Jearned counsel, relying on Section 82 of 
the Indian Trusts Act, 1882, that Artha- 
natha intended to provide the considera- 
tion for the benefit of this wife and that 
therefore the property was the absolute 
property of Negammal, Section 82 of the 
Trusts Act provides that where property 
is transferred to one person for a consi- 
deration paid or provided by another per- 
son, and it appears that such other per- 
son did not intend to pay or provide such 
consideration for the benefit of the trans- 
feree, the transferee must hold the pro- 
perty for the benefit of the person pay- 
ing or providing the consideration, Ac- 
cording to the counsel, the payment of 
consideration alone will not prove a re- 
sulting trust, but it must also be proved 
that the person who provided the consi- 
deration did not intend to pay or provide 
such consideration for the benefit of the 
transferee and the onus is om the person 
who asserts that such person did not in- 
tend to pay or provide such consideration 
for the benefit of the transferee and not 
on the transferee himself, to show that 
the person did intend to provide the con- 
sideration for his or her benefit. He also 
relied on the provisions of Section 81 in 
support of the construction placed by him 
on Section 82. We are unable to agree 
with this contention of the learned coun- 
sel. When once it is proved that the con- 
sideration was provided by a person other 
than the transferee and it is claimed that 
the person who provided the considera- 
tion did not intend to provide such con~ 
sideration for the benefit of the trans- 
feree, the onus is on the transferee to 
show that the person who provided the 
consideration did intend to provide the 
consideration for his or her benefit. The 
question that will have to be considered 
after finding that the consideration was 
provided not by the transferee but by 
the other person, is as to whether such 
other person did intend to provide the 
consideration for the benefit of the trans- 
feree and not whether such person did 
not intend to benefit the transferee. This 
could be arrived at both from the lan- 
guage of Section 82 itself and from the 


general principles of evidence and onus 


vame T 
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of proof. It is now well-settled that in 
Indian law the Englih rule as to pre- 
sumption of advancement has not been 
adopted. Therefore, once it is found that 
the consideration has been provided by 
the husband, there being no presumption 
of advancement, it will have to be prov- 
ed by the person claiming to be the trans- 
feree that the consideration was provid- 
ed for her benefit, But, Section 82 recog- 
nises that money might have been con- 
tributed by another towards a purchase 
with the intention of giving the beneficial 
interest in the person in whose name the 
purchase is made. The fact to be proved 
being a positive issue that the person in- 
tended to give the consideration to bene- 
fit the transferee, the issue cannot be put 
in the negative form so as to make the 
person who provided the consideration to 
show that he did not intend to provide 
such consideration for the benefit of the 
transferee, This is the ratio, in our view, 
of the decision in Chitaluri Sitamma v. 
Saphur Sitapati Rao, AIR 1938 Mad 8, 
where the learned Judges held:— 


“It is true that in the Indian Law the 
English Rule as to presumption of ad- 
vancement has not been adopted, but 
Section 82, Trust Act as well as the ob- 
servations of the Judicial Committee in 
LLR 37 All 557 = (AIR 1915 PC 96) (Mt. 
Bilas Kunwar v. Desraj Ranjit Singh) at 


p. 564 (of ILR) = (at p. 97 of AIR) re~ 


cognised that money may have been con- 
tributed by another towards a purchase 
with the intention of giving a beneficial 
interest to the person in whose name the 
purchase is made. The relationship of 
husband and wife between the person 
who contributes the money and the per- 
son in whose name the sale is taken will 
be a very important factor in determin- 
ing whether the transaction was really 
meant for the benefit of the wife or not.” 
The onus is, therefore, om the second 
defendant to prove that the consideration 
was provided by his father to benefit his 
wife. 


5. The learned counsel relied on 
certain recitals in Ex. A-1, the will exe- 
cuted by Artbaļņnatha, as supporting his 
case that he intended to benefit his wife 
Nagammal, In particular, he relied on 
the recitals to the effect that his wife 
Nagammal is to take the property and 
maintain his children as he was doing 
himself. He also relied on the recitals in 
clauses 9, 10 and 11, which are to the 
effect that she is to be in possession, re- 
ceive the income and maintain the child- 
ren. He also contended that the recitals 
relating to the disposition in favour of 
his sons, do not in any way detract from 
the absolute grant made in favour of 
Nagammal and those recitals are only 
precatory or pious wish and not binding 
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or obligatory conditions. We are unable 


to agree with this construction of the 
learned counsel. Though in clause 8 the 
tesiator stated that his wife Nagammal 
is to take the property and maintain his 
children, the later clauses in the docu- 
ment show that he did not intend to con- 
fer an absolute estate on his wife. In 
clause 13 it is stated that she had no 
power either to alienate or otherwise 
encumber the property. Even with refer- 
ence to the income and other outstand- 
ings. it was stated that she had only a 
right to receive the income for the pur- 
pose of maintaining his children and she 
had no power of her own to receive them 
for any other purpose without the con- 
sent of the testator’s brother, one Viswa- 
natha Pillai. There were also dispositions 
of specific amounts for marriage ex- 
pemses but of the income from the pro- 
perty in favour of all his children in- 
cluding the sons by the first and second 
wives. There was the further disposition 
thet after the lifetime of his wife Nag- 
ammal such of those persons who were 
disciplined, obedient and supporting Nag- 
ammal during her lifetime should inherit 
the same in proportion to their respec- 
tive shares in the joint family. We are 
unable to agree that this bequest in fav- 
our of the testator’s sons was either pre- 
catory or not obligatory. A reading of the 
entire will and the various clauses there- 
in shows that the testator intended to 
give a life estate in favour of his wife 
Nagammal and even there with some 
restrictions on the income from the pro- 
perties and the remainder in favour of 
such of those sons who conformed to the 
conditions prescribed therein. We are, 
therefore, of the view that neither Nag- 
ammal was the true owner of the pro- 
perty, nor did her husband . intend to 
provide the property for her benefit, The 
property was purchased by Arthanatha 
out of his own funds in the name of his 
wife and he continued to be the real 
owner of the property. Being a self- 
acquired property, there is no dispute 
that he had a disposing power and there- 
fore the disposition under Ex. A-1 Will 
was valid. 


6. The next question that arises 
for consideration is as to whether the 
plaintiff and the other sons have satisfied 
the conditions prescribed in the Will of 
Arthanatha in order to enable them to 
inherit the property. The learned counsel 
for the appellant submitted that the reci- 
tals in the Will Ex. B-2 executed by 
INagammal show that the first defendant 
and Chockalinga were not entitled to in- 
herit the property as they have not con- 
formed to the conditions prescribed in the 
Will of the testator. In this regard, one 
other question which arises for conside- 
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ration is as to whether the due execution 
of the Will Ex. B-2 had been proved in 
this case, Under Section 63 (c) of the 
Indian Succession Act, a Will shall be at- 
tested by two or more witnesses, each of 
whom must have seen the testator sign 
or affix his mark to the Will or has seen 
some other person sign the Will, in the 
presence and by the direction of the tes- 
tator, or has received from the testator 
a personal acknowledgment of his signa- 
ture or mark, or of the signature of such 
other person; and each of the witnesses 
shall sign the will in the presence of the 
testator. Therefore, proof of due execu- 
tion requires that either one or more of 
the attesting witnesses should prove the 
execution by the testator and the attes- 
tation by each of them. This is also the 
ratio of the judgment of a Division 
Bench of the Bombay High Court in Roda 
Framroze v, Kanta Vartivandas, AIR 1946 
Bom 12. The Will Ex. B-2 was attested 
by P.W. 2 and one Swaminatha Iyer. Of 
course, P.W. 2 in cross-examination ad- 
mitted that Nagammal signed the Will 
and he attested the document. But, he did 
not speak to the attestation of Swami- 
natha Iyer or Swaminatha Iyer having 
seen the executant sign the document. 
The second defendant himself admits in 
his evidence that Swaminatha Iyer was 
alive; but he had not been examined. He 
gave the explanation that since P.W. 2 
had turned hostile against him, he did not 
risk examining the other attestor though 
he would say that there is no enmity be- 
tween him and the other attestor, Of 
course, he had stated in his evidence that 
the scribe read over the contents to his 
mother and she signed thereafter and 
that P.W. 2 and Swaminatha Iyer were 
present and they attested the Will. But, 
it was suggested to him in cross-exami- 
nation that these witnesses did not attest 
the document at the same time, and that 
at the time when P.W. 2 attested, the 
other attesting witness was not present. 
There was no suggestion to P.W. 2 that 
the attestation of Swaminatha Iyer was 
also made at the time when P.W. 2 at- 
tested the document and both the attest- 
ing witnesses knew the execution by the 
testator, We are, therefore, of the view 
that the due execution of the Will had 
not been proved. 


4. Even so, the learned counsel 
for the appellant contended that though 
the will could not be relied on as evi- 
dencing any disposition and for claim of 
title under the same, the recital could be 
relied on as a statement made in a docu- 
ment within the meaning of Section 32 
(7) of the Evidence Act. We think that 
the learned counsel is well founded in 
this contention. The document may fail 


as a will for want of proof of due execu- 
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tion’ as provided under Section 63 (c) of 
the Indian Succession Act. But, still, if 
the signature of the executant is true, it 
would be a document signed by that per- 
son, though it would nat have the effect 
of a Will. The statements in such a docu- 
ment would be statements made by a 
deceased person relating to a transaction 
as is mentioned in Section 13, clause (a) 
of the Evidence Act. We are, therefore, 
of the view that the recitals in the docu- 
ment itself could be relied on except for 
the purpose of claiming title under the 
same. Even so, we are unable to accept 
the contention of the learned counse 
that the recitels in any way prove that 
the plaintiff. the first defendant and 
Chockalinga had not complied with the 
conditions prescribed under the Will of 
Arthanatha in order to succeed to the 
properties. We proceed on the basis that 
the conditions prescribed in the Will of 
Arthanatha, viz., that only such of those 
sons who ars disciplined, obedient and 
supporting the mother should succeed to 
the property, are clear, unequivocal and 
certain and, therefore, valid conditions. 
Ex, B-2 states that the first defendant had 
borrowed money from Nagammal on cer- 
tain promissory notes to the extent of 
Rs, 4,400 and had not returned the money. 
The second son Chockalinga had execut- 
ed a release deed for a consideration of 
a sum of Rs. 2,000. Though that conside- 
ration was not paid, there was 2 direc- 
tion in the Will to pay that amount to 
Chockalinga, with a charge over the pro- 
perties for payment of the same. The Will 
further states that on 31-1-1940, she pur- 
chased some house property and that has 
to be taken by the plaintiff and the pre- 
sent disputed item was given to the 
second defendant, These recitals do not 
show that she had any grievance against 
the sons or that they did not comply 
with the terms and conditions of the Will 
of Arthanatha. What seems to have 
weighed in her mind for giving the pro- 
perty in favour of the second defendant 
was that the plaintiff had been given a 
house, the first defendant had the bene- 
fit of the moneys advanced by her under 
~the promissory notes and Chockalinga 
would be getting Rs. 2,000 under the Will 
itself and that would be a fair and equit- 
able distribution of the properties avail- 
able with her. Far from supporting the 
claim of the appellant that the other sons 
had not complied with the terms and 
conditions of the Will, the recitals them~ 
selves show that they have strictly com- 
plied with the terms and conditions. If 
that be so, it could not be contended that 
she had disposing power over the disput- 
ed property except as provided under the 
Will of Arthanatha. In this connection, 


we also consider that the finding of the 
lower court that Ex, A-10 release deed 
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executed by Chockalinga was a sham and 
nominal document and was not given 
effect to, is correct and has to be upheld. 
Admittedly, the sum of Rs, 2,000 recited 
as the consideration for that release had 
not been paid as late as in 1961, though 
the release deed itself is of the year 1937. 
'The Will executed by Nagammal also 
provided for payment of this sum of Rs. 
2,000 with a charge over the suit proper- 
ties. This will not be enough to give effect 
to that document itself, for the value of 
Rs. 2,000 in 1937 would not be the same 
in 1961, Except the statement that he had 
executed a release deed, nothing is stated 
about his conduct and submissive nature, 
so as to disentitle him from inheriting 
the property as per the Will of his father. 
We, therefore, hold that Chockalinga also 
was not disentitled. We, accordingly con- 
firm the finding of the court below that 
the plaintiff, the first defendant and 
second defendant and the legal represen- 
tatives of Chockalinga viz., defendants 14 
to 16. are entitled to inherit 1/3 share 
each in the disputed item. 

g. The result is, the appeal is dis- 
missed with costs — one set — and the 
judgment and decree of the lower court 
are confirmed, 

Appeal dismissed. 
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VEERASWAMI, C. J. AND 
VARADARAJAN, J. 


The Settlement Officer, Salem and 
others, Appellants v. K. V. Krishna Iyer 
and another, Respondents. 


Writ Appeal No. 98 of 1971, D/.. 10-1- 
1974.* $ 
(A) Madras Estates (Abolition and 
Conversion into Ryctwari) Act (26 of 
1948), S. 67 (2) (d), Rules under — Li- 
mitation Act (1963), Ss. 5, 7 — Revision 
against grant of Patta under S. 11 — Time 
for filing revision provided by rules — 
Application of S. 5 of Limitation Act to 
condone delay in filing revision excluded 
— (1974) 1 Mad LJ 218, Affirmed. 

(Paras 1 and 2) 


Govt. Pleader, for Appellants; S. 
Jagadeesan, for Respondents. 


JUDUMENT :— The question in this 
case is whether in respect of a revision 
from an order of the Assistant Settlement 
Officer granting patta under Section 11 
of Madras Act 26 of 1948, there is in him 
or the Director of Settlement the power 
to condone the delay in filing the revi- 
sion petition. Ismail J. held that there is 


*(Against judgment of Ismail J. reported 
‘in (1974) 1 Mad LJ 218.) 


HR/JR/D288/74/RSS 


4 


1975 


no such power, We are in entire agree- 
ment with this view. A specific rule has 
been framed under the rule-making 
power provided in Section 67 on the re- 
ference to Section 11 that the revision 
petition to the Settlement Officer or a 
revision to the Director should be filed 
within a specified time. The application 
of Section 5 of the Limitation Act has 
been expressly excluded. That means. 
neither the Settlement Officer nor the 
Director of Settlements has the power 
under Section 5 of the Limitation Act to 
condone the delay. 


2. It is true that there is no limi- 
tation provided for a revision under Sec- 
tion 5 or Section 7 of the Act. But the 
order in the instant case will not fall 
within the purview of the power under 
Section 5 or Section 7, because of the 
specific provision providing for a revision 

painst the orders passed under Section 
11 of the Act. The special excludes the 
general. 

3. The appeal is dismissed. No 
costs. 

Appeal dismissed. 
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KAILASAM AND N. S. RAMA- 
SWAMI, JJ. and then by RAMANUJAM, 
J. on difference of opinion between them 
on one point. 

Saraswathi Ammal, Appellant v. 
Manickavasaka Reddiar and another, Res- 
pondents. 


A. A. O. No. 80 of 1971, by Kailasam 
and Ramaswami, JJ. on 22-8-73 and by 
Ramanujam, J., D/- 10-1-1974.* 


(A) Civil P. C. (1908), O. 21, Rr. 58, 
63 and 90 — Property attached after its 
sale to a third party — Petition under 
R. 58 dismissed avd claimant not filing 
suit under R. 63 — Subsequent petition 
under R. 90 by claimant is maintaimable 
— Scope of executing court on matter 
being remanded. 


The property in dispute was purchas- 
ed by the appellant from R under a re- 
gistered sale deed. In a suit by a third 
person against R a decree was passed 
against R and in execution of that decree 
property in dispute was attached. The 
appellant filed a claim petition under 
O. 21, R. 58 but it was dismissed. He did 
not prefer a suit under R. 63 but filed an 
application under O., 21, R. 90 for setting 
aside the sale on the ground that it was 
vitiated by material irregularity and 
fraud. The petition was dismissed as not 
maintainable. 


*(Against order of Sub-J., 
D/- 19-1-1971.) 


JR/KR/B488/74/MVI 
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(Per Kailasam and Ramaswami, JJ.): 
Held, that the dismissal of the petition 
on the ground that it was not maintain- 
able was wrong and the matter had to be 
remitted to the executing court for con- 
Sidering the application. (Case law dis- 


cussed.) (Para 17) 
(Per Kailasam, J.): The contention 
that O. 21, R. 58 can be distinguished 


from O. 21, R. 89 on the ground that 
though a person holding a paramount 
title is a person holding an interest, he 
is not a person affected by the sale of 
the property, is not maintainable, for a 
person holding an interest in a property 
will be affected by the property being 
sold, I£ the claim based on paramount 
title could be maintained under O. 21, 
Rule 89, there could not be any restraint 
on his maintaining an application under 
Order 21, Rule 90 also. In this view, the 
Court below will have to go into the 
question whether the applicant has made 
out a case that her interests are affected. 
The order under O. 21, R. 58 would not 
by itself operate as res judicata making 
the application inadmissible. (Para 8) 


The executing Court in disposing of 
the application will bear in mind the 
effect of the dismissal of the applicant’s 
petition under Order 21, Rule 58 which 
has become final. On such consideration 
of the facts before it in the application, 
if the lower Court is satisfied that the ap- 
plicant has established that her interests 
are affected by the sale and that the sale 
is liable to be set aside on the ground of 
material irregularity or fraud in publish- 
ing or conducting, it will have to allow 
the petition under Order 21, Rule 90, 
otherwise dismiss the same, AIR 1945 
Mad 333 (WB) and AIR 1967 SC 1390, 
Relied on. (Para 15) 


(Per Ramaswami J.): The appeal would 
be allowed and the matter remitted to 
the executing court to decide the same 
on merits, regarding the question whether 
the sale is vitiated by material irregula- 
rities or fraud resulting in substantial 
injury, as alleged by the appellant. There 
would be no scope for the lower Court to 
again go into the question as to whether 
the appellant’s interest in the property is 
affected by the court sale. (Para 34) 


Per Ramanujam, J.: (On difference 
of opinion between Kailasam J. and 
Ramaswami J. agreeing with Rama- 
swami J.):— It is not necessary for the 
lower court to go into the question whe- 
ther the appellant’s interest in the pro- 
perty is affected by the court sale, but 
it has to decide the application on the 
merits, that is, the question whether the 
sale is vitiated by material irregularity 
and fraud and has resulted in substantial 
injury, as alleged by the appellant. 

(Para 39) 


148 Mad. [Prs. 1-7] Saraswathi Ammal v. M. Reddiar (Kailasam J.) 


Cases Referred: Chronological Paras 


AIR 1967 SC 1390 = (1967) 3 SCR 125 

14, 15, 32 
AIR 1945 Mad 333 = ILR (1946) Mad 79 
(IB) 14, 15, 32 
AIR 1941 PC 45 = 68 Ind App 97 10, 
12, 24-A, 28 

ALR 1941 Mad 680 = (1941) 2 Mad LJ 63 
11, 24, 25, 28 

AIR 1923 Mad 487 (2) = 44 Mad LJ 325 
7, 11, 12, 13, 28, 31 
(1912) 15 Cal LJ 83 = 16 Cal WN 904 7 


(1893) ILR 16 Mad 476 11, 26, 28 
(1888) ILR 15 Cal 488 (FB) 9. 11, 12, 
24, 26, 28 

K. Ramachandran, N. €C. Raghava- 


chari, N. S. Varadachari and C. P, Patti- 

abiraman, for Appellant; A. K. Kumara~ 

swami (for No. 1) and K. Sarvabhuman 

ae K. Sampath, (for No. 2), for Respon- 
ents. 


KAILASAM, J.:— (22-8~73) The pe- 
titioner in E. A. No. 54 of 1965 in O. S. 
No. 92 of 1962 on the file of the Court of 
the Subordinate Judge of Cuddalore, 
under O. 21, R. 90, Code of Civil Proce- 
dure for setting aside a sale held on 
21-12-1964 on the ground that it is vitiat- 
ed by material irregularity and fraud, is 
the appellant before us. 


2. The property in dispute is 
claimed to have been purchased by the 
appellant from one K, M. Krishnan for 
Rs. 25.000 umder a registered sale deed 
dated 17-10-1962. The ‘first respondent 
Manickavasaka Reddtar filed a suit 
against the said K. M. Krishnan in O. S, 
92 of 1962 and obtained a decree on 13-3- 
1963. In execution of the decree, in E. P. 
No. 160 of 1963 the petition mentioned 
property was attached on 16-7-1963. The 
appellant filed a claim petition under 
Order 21, Rule 58, Civil Procedure Code 
on the ground that she purchased the 
property on 17-10-62 and prayed for rais- 
ing of the attachment. That petition was 
dismissed, The appellant did not take up 
the matter by filing a suit under Order 
21, Rule 63, Code of Civil Procedure. 


3. The respondents questioned the 
maintainability of the present petition on 
the ground that the petitioner’s purchase 
was prior to the attachment and that as 
she had failed to file a suit to set aside 
the adverse claim order, she cannot claim 
to be a person whose interest is affected 
by the sale and as such this petition 
ander Order 21, Rule 90 camnot be main- 
tained. 

4. The lower court upheld the 
claim of the respondents and dismissed 
the petition and hence this appeal. 


5. The question that arises for 
consideration is whether a person who 
claims to have purchased the property 


À. I. R 


prior to the date of the attachment and 
whose claim petition under Order 21, 
Rule 58 was dismissed and who did not 
prefer a suit under Order 21, Rule 63 
could maintain a petition under Order 21, 
Rule 90, C, P. C. 


6. The provision as to attachment 
of property in execution of decree and 
orders is provided for from Order 21, 
Rule 41, C. P. C, Rule 54 provides that 
where the property is immovable, the 
attachment Shall be made by an order 
prohibiting the judgment-debtor from 
transferring or charging the property in 
any way, and all persons from takires any 
benefit from such transfer or charge. 
Rule 58 relates to investigation of claims 
to and objections to attachment of attach- 
ed property. When a claim is preferred 
or objection is made to attachment of 
any property on the ground that such 
property is not liable to such attachment, 
the Court shall proceed to investigate the 
claim or objection. The claimant cor ob= 
yector under Rule 58 must adduce evi- 
dence to show that on the date of attach- 
ment, he had some interest in or was pos- 
sessed of the property attached. In this 
case, the claimant, the appellant terein. 
alleged that she was possessed of the 
property and had title to it by virtue of 
her purchase before the date of the at- 
tachment. There could be no dispute that 
in the circumstances the appellant is 
entitled to maintain a petition under 
Order 21, Rule 58. Such a petition was in 
fact filed and was dismissed, No svit hav- 
ing been instituted to establish her right 
in the property in dispute, the order 
made in the petition under Order 21. Rule 
58 had. become final. To this extent, there 
is no dispute. 


7. The point that arises is whe- 
ther an unsuccessful claimant against 
whom the claim order has become final 
is entitled to maintain a petition under 
Order 21, Rule 90. Order 21. Rule 89 pro- 
vides that where immovable property 
has been sold in execution of a decree, 
any person, either owning such property 
or holding an interest therein by virtue 
of a title acquired before such sale, may 
apply to have the sale set aside on his 
depositing in Court the amount specified 
in clauses (a) and (b) of that Rule. This 
provision is applicable to amy person 
owning a property or holding an irterest 
in such property by virtue of a title ac- 
quired before such sele. The claim order 
which has become final is unfortunately 
not filed and is mot available for us. The 
adverse claim order would conclude that 
the property is liable to be attached and 
the appellant had not succeeded in prov- 
ing that she had some interest in or was 
possessed of the property. A person own- 
ing such property or holding an irterest 
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in such property by virtue of a title ac- 
quired before such sale is entitled to 
make an application under Order 21, Rule 
89. The contention that the petitioner 
had some interest or was possessed of the 
property having been negatived in the 
claim petition, the argument that he is 
barred from claiming that he holds an 
interest by virtue of a title acquired þe- 
fore such sale was negatived by a Bench 
of this Court in Dhanmammal v, Veera- 
raghava Naidu, 44 Mad LJ 325 = (AIR 
1923 Mad 487 (2)). Repelling such a con- 
tention, Spencer, J. held that even when 
a claim under Order 21, Rule 58 to a pro- 
perty attached was negatived, there was 
nothing to prevent the person from com- 
ing forward and applying unconditionally 
to have the sale set aside under Order 
21, Rule 89 for the reason that he holds 
an interest in the suit property. Though 
in that case the time for filing a suit 
under Order 21, Rule 63 had not become 
barred, the court held that the effect of 
the dismissal of a claim petition was not 
to decide finally that the petitioner had 
no interest in the property to ask that 
the sale should be set aside on payment 
of the amount as specified in Order 21, 
Rule 89, The learned Judge while observ- 
ing that the provision in Rule 89 may im- 
ply the existence of an interest of a judg- 
ment-debtor owning the property sold or 
an interest derived from the same source 
as the owners of an interest paramount 
to the judgment-debtor’s, the provision 
in Rule 58 implies the existence of a 
right independent from and antagonistic 
to the judgment-debtor’s. The Court ex- 
pressed its opinion that it is impossible 
to conceive how the dismissal of the claim 
petition could operate as res judicata to 
prevent the admission of an application 
to pay the decree amount and get the 
property released after the sale. As the 
question whether the petitioner was own- 
ing or holding an interest in the property 


sold by virtue of a title acquired before: 


the sale had not been decided in spite of 
an adverse order under Order 21, Rule 
58, the matter was remanded to the trial 
Court. Venkatasubba Row, J. while agree- 
ing with Spencer, J. observed that an 
application based on title paramount to 
that of the judgment-debtor is maintain- 
able under Order 21, Rule 89, and the 
decision in Dulhin Mathura Koer v. Ban- 
gasidhari Singh (15 CLJ 83) was refer- 
red to. Venkatasubba Row, J. found that 
the said decision took a very narrow view 
of Rule 89 and held that am application 
under Rule 89 is maintainable on a title 
paramount to that of the judgment-deb- 
tor, even though an application under 
Order 21. Rule 58 had not been filed. 


8. Order 21, Rule 90, Code of Civil 
Procedure is another mode by which the 
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sale could be set aside, The rule provides 
that where any immovable property has 
been sold in execution of a decree, the 
decree-holder, or any person entitled to 
Share in a rateable distribution of assets 
or whose interest are affected by the sale, 
may apply to the Court to set aside the 
sale on the ground of a materiai irregu- 
larity or fraud in publishing or conduct- 
ing it, The present application is one 
under Order 21, Rule 90, Code of Civil 
Procedure. The appellant claimed to be a 
person whose interests are affected by 
the sale. The contention of the learned 
counsel for the appellant is that a per- 
son claiming paramount title, that is, 
purchaser of the property before the date 
of attachment, is a person whose inte- 
rests are affected by the sale. Rule 89, 
whereunder a person holding an interest 
by virtue of a title is found to be entitl- 
ed to maintain an application in spite of 
an adverse claim order under Order 21, 
Rule 58, was sought to be distinguished 
on the ground that though such a person 
would be a person holding an interest, 
he will not be a person whose interests 
are affected by the sale, I am unable to 
accept the contention, for a person hold- 
ing an interest in a prceperty will be 
affected by the property being sold. If 
the claim based on paramount title could 
be maintained under Order 21, Rule 89. 
there could not be amy restraint on his 
maintaining an application under Order 
21, Rule 90, Code of Civil Procedure also. 
In this view, the Court below will have 
to go into the question whether the ap- 
plicant has made out a case that her in- 
terests are affected. The order umder 
O. 21, Rule 58 would not by itself ope- 
nate as res judicata making the applica- 
tion inadmissible. 


9. It is necessary to refer to cases 
which had been cited to support the op- 
posite view, In Asmuthunnissa Begum vV. 
Ashruff Ali, (1888) ILR 15 Cai 488 a Full 
Bench of the Court in construing Secticn 
311 of the Code of Civil Procedure (Act 
24 of 1882) held that the words “person 
whose immiovable property had been 
sold” would not enable a person setting 
up paramount title to have the sale set 
aside. With respect, on the wording of 
the section as it then stood, the correct- 
ness of the decision cannot be doubted, 
for, the words “any person” in the sec- 
tion would refer to the person whose pro- 
perty had been sold in Court aucticn, 
that is. a judgment-debtor, and not to 
third parties who claim indenendent 


_ title 


10. In Jagat Narayanan v. Khar- 
tar Sah, AIR 1941 PC 45 it was held that 
a third party objecting to the sale of his 
property for the judgment-debt of ano- 
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ther person cannot disregard Rule 58 of 
Order 21, and apply after the sale under 
Rule 90 of that Order. In the case before 
the Privy Council one Madhusudan who 
was the applicant under Order 21, Rule 
90 was a party to a compromise which 
provided that the decree-holder should 
receive Rs. 3,000 cash. As the decree was 
not fully satisfied, the decree-holder took 
out execution proceedings. Madhusudan 
did mot file any petition under Order 21, 
Rule 58. But subsequently he came for- 
ward with a petition under Order 21, 
Rule 90, claiming that he is a third party. 
On the facts of the case, their Lordships 
of the Privy Council held taat Madhu- 
sudan on his own case ought to have 
made a claim under Order 21, Rule 58 if 
he desired to take up the attitude of a 
third party whose property had been 
wrongfully taken for another’s debt. 
There was a prayer that the petition 
under Order 21, Rule 90 should be treai- 
ed as one under Order 21, Rule 58. But 
their Lordships taking into account the 
conduct of Madhusudan and his under- 
taking to pay the debt and hold the pro- 
perty as a charge to the decree of the 
Gecree-holder held that he was not en- 
titled to any such indulgence. The Privy 
Council does not lay down that an appli- 
cation under Order 21, Rule 90 cannot be 
maintained by a third party claiming 
paiamount title. All that has been ruled 
is that the applicant not having filed a 
petition umder Order 21, Rule 58, should 
not be allowed to file a petition under 
Order 21, Rule 90. This case cannot be 
relied on by the respondents. 


11. In Cherappan v. Sankara Aiyar, 
(1941; 2 Mad LJ 63 = (AIR 1941 Mad 
§80) a single Judge of this Court laid 
down that where a sale of properties of 
the judgment-debtor was mace but what 
was sold was only an undivided share in 
certain items of property and the peti- 
tioners applied under Order 21, Rule 90, 
C. P. C. to set aside the sale in regard to 
such items as had fallen exclusively to 
their shares under an arbitration award 
previous to the sale itself, the petition 
was unsustainable and that the petition- 
ers as claimants by a paramount title 
were not affected in any way by the sale 
oi an undivided share in certain items 
and if the purchaser wanted to realise 
the fruits of his purchase, he would have 
to file a suit for partition and separate 
possession of the share purchased and 
then it would be open to the petitioners 
to resist the claim, The learned Judge 
expressed his view that a person claim- 
ing title paramount to that of the judg- 
ment-debtor cannot make an application 
under Order 21, Rule 90. The learned 
Judge relied on the decision in (1888) 
TLR 15 Cal 488 (FB) which had already 
been referred to. The decision in Subba- 


A.LR. 


rayadu v. Pedda Subbarazu, (1892) ILR 
16 Mad 476 followed (1898) ILR 15 Cal 
488 (FB) already referred to and held 

when a person seeks to set aside 
sale by reason of a title adverse to that 
of the judgment-debtor on the date of 
attachment, his proper remedy as ob- 
served in Asmutunnisa Begum v. Ashruff 
Ali, ILR 15 Cal 488 (FB) is a reguiar suit 
and not a proceeding under Section 311, 
Code of Civil Procedure. It has been 
pointed out that when the Full Bench 
decision of the Calcutta High Court was 
rendered, the wording of Section 311, 
Code of Civil Procedure was dfferent 
from the wording in the present Code and 
therefore that decision is not applicable. 
The Bench decision in 44 Mad LJ 325 = 
(AIR 1923 Mad 487 (2)) was mot brought 
to the notice of the learned Judge, and 
in view of the Bench decision referred 
Supra, it must be observed that the case 
in (1941) 2 Mad LJ 63 = (AIR 1941 Mad 
680) was not correctly decided. 


12. On a consideration of the 
three decisions in (1888) ILR 15 Cal 488 
(IB): AIR 1941 PC 45 and (1941) 2 Mad 
LJ 63 = (AIR 1941 Mad 680), I do not 
think that the authority of the Bench 
decision in 44 Mad LJ 325 = (AIR 1923 
Mad 487 (2)) is in any way affected. 


13. A claim petition under Order 
21, Rule 58 is preferred against attach- 
ment of a property in the executicn of a 
decree on the ground that on the date of 
the attachment, the objector had some 
interest in or was possessed of the pro- 
perty attached, Such a claim may be dis- 
allowed under Order 21, Rule 61 by the 
Court on the finding that the property at 
the time of the attachment was in the 
possession of he judgment-debtor in his 
own right, When once such an order is 
made, and there is no challenge ky way 
of a suit umder Rule 63, the order made 
on the claim or objection petition shall 


‘be conclusive. Whatever may be the re- 


sult of the finality of the order under 
Order 21, Rule 63, a person who either 
owns the property or holds an interest in 
the property by virtue of a title acquir- 
ed before such sale may apply for setting 
aside the sale under Order 21, Rule 89. 
So also any person whose interests are 
affected by the sale may apply tə the 
Court to set aside the sale on the ground 
of material irregularity or fraud in pub- 
lishing or conducting the sale under 
Order 21, Rule 90.. The rights conferred 
under Order 21, Rules 89 amd 90 are 
limited enabling the persons specified to 
apply for setting the sale, So far as this 
right to apply for setting aside the sale is 
concerned, the decision in 44 Mad LJ 325 
== (ATR 1923 Mad 487 (2)) held that the 
effect of the dismissal of the claim under 
Order 21, Rule 58 was not to decide 
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finally that the petitioner had no interest 
to ask that the sale should be set aside 
on payment of the decree amount plus 
five per cent. into court, but only to de- 
cide that the ciaimant had no right to 
have the attachment raised. The Court 
held that “It is impossible to conceive 
how the dismissal of the claim petition 
could operate as res judicata to prevent 


the admission of an application to pay the 


decree amount and get the property re- 
leased after the sale”. The rights confer- 
red under Rules 89 and 90 of Order 21 
are only limited, that is to enable the 
person concerned to have the sale set 
aside. Certain rights might have hecome 
final because of the order passed umder 
Order 21, Rule 58 not being challenged 
by a civil suit under Order 21, Rule 63. 
But that would not operate as res judi- 
cata to prevent an application for setting 
aside the sale under Rule 89 or 90 of 
Order 21. If the petitioner could prove 
that his interests are affected by the sale, 
the sale is liable to be set aside on the 
ground of material irregularity or fraud 
in publishing or conducting the sale. I 
therefore hold that an application under 
Order 21. Rule 90 is maintainable in the 
circumstances. Though the order passed 
under Order 21, Rule 58 has become final 
it does not operate as res judicata. The 
order made under Order 21, Rule 58 will 
be final only for some purposes and that 
will have to be taken into account in dis- 
posing of the application. 


14. In a Full Bench decision of 
this Court in. Narasimhachariar vV. 
Raghava Padayachi, ILR (1946) Mad 79 = 
(AIR 1945 Mad 333) it was held that an 
order under Order 21, Rule 58 only ap- 
plies to a claim preferred or objection 
made to the order of attachment in the 
particular execution proceedings. The 
statement in Rule 63 that an order pass- 
ed on the claim or objection shall, sub- 
ject to the result of the suit, be conclu- 
sive must be read in conjunction with 
Order 21, Rule 58 which speaks of such 
attachment. The Full Bemch expressed its 
view that it would be unreasonable to 
hold that the intention of the Legislature 
was to make the order conclusive for all 
purposes inside and outside the particular 
execution proceedings. The Full Bench 
was dealing with a case in which the 
property was not sold in exe- 
cution. Ina case of sale the Bench 
observed that the title claimed by the 
objector would pass to the purchaser at 
the court-auction. The said decision of 
the Full Bench was upheld by the Sup- 
reme Court in Mangru v. Taraknathju. 
AIR 1967 SC 1390 where the position was 
summed up thus:— 


‘Tf no suit is brought under Rule 63 
within the prescribed period of limita- 
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tion, the order in the claim proceeding is 
conclusive on the question whether the 
property was or was not liable to attach- 
ment and sale in execution of the parti- 
cular decree. But the order is not con- 
clusive for all purposes. See ILR (1946) 
Mad 79 = (AIR 1945 Mad 333) (FB, A 
claim proceeding under Rule 58 is not a 
suit or a proceeding analogous to a suit. 
An order in the claim proceeding does 
not operate as res judicata It is because 
of Rule 63 that the order becomes con- 
elusive, The effect of Rule 63 is that un- 
less a suit is brought as provided by the 
rule, the party against whom the order 
in the claim proceeding is made or any 
person claiming through him eamnot re- 
agitate in any other suit or proceeding 
against the other party or any person 
claiming through him the question whe- 
ther the property was or was not liable 
to attachmert and sale in execution of 
the decree out of which the claim pro- 
ceeding arose, but the bar of Rule 63 .ex- 
tends no further.” 


{Ramaswam1 J) 


15. The executing Court in dis- 
posing of the application will bear in 
mind the effect of the dismissal of the 
applicant’s petition umder Order 21, Rule 
58 which has become fina! in the light of 
the two decisions referred, viz, ILR 
(1946) Mad 79 = (AIR 1945 Mad 333) 
(FB) and AIR 1967 SC 1390. On such con- 
sideration of the facts before it in the ap- 
plication, if the lower Court is satisfied 
that the applicant has established that 
her imterests are affected by the sale and 
that the sale is liable to be set aside on 
the ground of material irregularity or 
fraud in publishing or conducting, it will 
have to allow the petition under Order 
21, Rule 90, otherwise dismiss the same. 


16. With these observations. the 
appeal is allowed and the order of the 
Additional Subordinate Judge, Cuddalore 
in E. A. No. 54 of 1965 in O. S. No. 92 of 
1952 on his file 1s set aside and the mat- 
ter is remanded for fresh disposal accord- 
ing to law. There will be no order as to 
costs in this appeal. 


N.S. RAMASWAMI, J.:— 17. J 
have had the advantage of perusing the 
judgment of my learned brother. I agree 
that this appeal has to be allowed and 
the matter remitted to the executing 
court for comsidering the application 
under Order 21, Rule 90, Code of Civil 
Procedure (hereinafter referred to as the 
Code) on merits, as the dismissal of the 
application on the ground that it is not 
maintainable. is wrong. However, I am 
writing a separate judgment for two rea- 
sons. The first is that I regret that I am 
unable to agree with my learned brother 
that the executing court should be direct- 
ed to decide the question whether the 
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appellant’s interests are affected by the 
court sale, for according to me, that is 
the very question that is agitated before 
us and valls for a decision. The appeal is 
being allowed on the basis that the ap- 
pellant is a person “whose interests are 
affected by the sale,” as contemplated 
under Rule 90 of Order 21 of the 
Code and hence the dismissal of 
her application as not maintainable is 
wrong, Therefore the executing court 
cannot be directed to again decide whe- 
ther the appellant’s interests are affected. 
The second reason for my writing a sepa- 
rate judgment is that my reasons for 
holding that the order of the executing 
court (dismissing the application under 
Order 21, Rule 90 of the Code), is wrong. 
are different and I am unable to associate 
myself with some of the observations of 
my learned brother. 


18. The appellant before us has 
purchased the property in question from 
one K. M. Krishnan under the sale deed 
dated 17-10-1962. Subsequent to this sale, 
the property was attached in pursuance 
of a money decree in O. S. No. 92 of 1962, 
obtained by Manickavachaka Reddiar, the 
first respondent, against the said Krish- 
nan. The appellant filed an application 
under Order 21, Rule 58 of the Code 
claiming that the property is not liable 
to be attached for the decree against 
Krishnan. inasmuch as, she (appellant) 
has purchased the property very much 
prior to the date of attachment. However, 
the executing court disallowed the claim 
of the appellant and dismissed her appli- 
cation under Order 21, Rule 58 of the 
Code. The appellant did not file any suit 
to set aside the above summary order as 
contemplated under Rule 63 of Order 21 
and therefore the abovesaid order dis- 
allowing the claim made by the appel- 
lant, has become final. Subsequently, that 
is on 21-12-1964, the property was sold in 
court auction in pursuance of the 
abovesaid decree and Rajaram Reddiar, 
the second respondent herein, has pur- 
chased the property in the said court 
auction. Then the appellant filed the exe- 
cuted application, out of which the pre- 
sent appeal has arisen, under Order 21, 
Rule 90 of the Code alleging that the 
court sale has been vitiated by material 
irregularity and fraud. A preliminary ob- 
jection was raised regarding the main- 
tainability of the said application. The 
contention has been twofold. The first is 
that the appellant having failed in her 
earlier application under Order 21, Rule 
58 of the Code and she having not filed 
a suit to set aside the above order, the 
same has become final and it is mot open 
to the appellant now to come forward 
with an application under Order 21, Rule 


90 of the Code. It is stated that the order 


A.I.R. 


in the claim petition would operate as res 
judicata against the appellant claiming 
interest in the property. The sezond is 
that the private sale in favour of the ap- 
pellant being one prior to the date of 
attachment, her interests in the property 
are in no way affected by the court sale 
and therefore the application undar Order 
21, Rule 90 is not maintainable. 


19. The executing Court which 
heard the above application has found as 
a matter of fact that the appellant hav- 
ing purchased the property from tae said 
Krishnan has interest in the sams, but 
she is barred by the order in the earlier 
application, namely to one under O. 21, 
R. 58 of the Code, which has become 
final, The executing Court further found 
that the interests of the appellant in the 
property (by virtue of her private pur- 
chase from Krishnan) might be affected 
by the court sale, but doubted whether 
the appellant can maintain the resent 
application inasmuch as her purchase was 
prior to the attachment of the property. 
The executing court seems to think that 
the sale in favour of the appellans being 
prior to the date of attachment her inte- 
rests in the property would not he affect- 
ed by the court sale, 


20. There is good deal of confu- 
sion in the reasoning of the executing 
court. As seen above, the executing court 
does hold that the appellant has interest 
in the property and such interests might 
be affected by the court sale. On that 
finding it necessarily follows that fhe ap- 
plication under Order 21. Rule 90 of the 
Code is maintainable by the appellant. 
However, the executing court makas cer- 
tain observations which are against its 
own finding in coming to the conzlusion 
that the application is not maintainable. 


21. I am quite clear that the ap- 
pellant is a person “whose interests are 
affected by the sale” as contemplated 
under Order 21, Rule 90 of the Code. 


22. At the outset, I wish tc point 
out the differences between Rule 89 and 
Rule 90 of Order 21 of the Code. Under 
Rule 89, any person holding an interest in 
the property sold may apply to have the 
Sale set aside on his depositing the 
amount as contemplated under that Rule. 
But under Rule 90, every person wao has 
an interest in the property sold in the 
court auction would not be entitled to 
file am application to set aside the court 
sale on the ground of material irregula- 
rity or fraud, unless such interest, is 
affected by the court sale. If a person 
holds an interest in the property sold in 
the court auction, the same need mot 
necessarily be affected by the court sale. 
Courts have consistently held that in 
cases where a person claims title para- 
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mount and says that the property in ques- 
tion is not liable to be proceeded against 
for.the debt of the judgment-debtor, the 
interests that he claims in the property 
would in no way be affected by the court 
sale and therefore he is not a competent 
person to file an application under Order 
91, Rule 90 of the Code. In the present 
case itself, the sale in favour of the ap- 
pellant was very much prior to the at- 


tachment. If the appellant had not filed 


an application under Order 21, Rule 58 
of the Code and got am adverse order on 
the same, she would be a person who 
holds interest in the property but yet she 
would not be entitled to file an applica- 
tion under Order 21, Rule 90 of the Code 
inasmuch as her interests in the property 
would mot be affected by the sale, If the 
appellant had not filed the claim appli- 
cation and got an adverse order which 
has not become final, it would always be 
open to her to set up title paramount as 
against the court auction purchaser. In 
such a situation, when the court auction 
purchaser tries to take possession of the 
property, the appellant could resist him 
and set up title paramount to the - pro- 
perty and then the question whether she 
has such paramount title would have to 
be gone into. Therefore, it is said, that 
the court sale would not affect her inte- 
rests, but that is mot the situation in the 
present case. Here the appellant did file 
an application under Order 21, Rule 58 
of the Code contending that the property 
was not liable to be attached in pursu- 
ance of the decree against Krishnan, her 
vendor, but that claim has been dismiss- 
ed and that order has become final as 
the appellant did not file a suit within 
the statutory period to have the said 
order set aside. Undoubtedly, in the face 
of the abovesaid order dismissing her 
claim, she camnot be heard to say here- 
after, that the property cannot be pro- 
ceeded against for the decree amount due 
by her vendor. She cannot possibly set 
up title paramount against the court auc- 
tion purchaser. Therefore, it is wrong to 
say that her interests in the property are 
not affected by the court sale and that, 
therefore, she is not a person competent 
to file the application under Order 21, 
Rule 90 of the Code. 


23. The contention of the learned 
counsel for the respondent has been that 
the appellant being a person who set up 
title paramount to the property on the 
ground that she purchased the property 
from the judgment-debtor even prior to 
the attachment, her interests in the pro- 
perty are in mo way affected by the court 
sale. According to the learned counsel it 
would be open to the appellant to put 
forward her title paramount even now, 


against the auction-purchaser. This is 


wholly untenable. It is true that the ap- 
pellant set up title paramount in her 
application under Order 21, Rule 58 of 
the Code and contended that the property 
was not liable to be attached for the de- 
cree amount due by her vendor, Krish- 
man, But that contention has been over- 
ruled by the executing court and the 
effect of the order of the executing court 
dismissing the application is that the pro- 
perty is liable to be proceeded against 
for the decree amount for which it was 
attached. As the said order has become 
final, it is certainly not open to the ap- 
pellant hereafter to contend that she has 
title paramount and that the property is 
not liable to be sold in pursuance of the 
decree against Krishnan. The learned 
counsel is wholly incorrect in his conten- 
tion that the appellant can still put for- 
ward her title paramount against the 
decree-holder as well as the auction- 
purchaser and that therefore it must be 
held that her interests in the property 
are mot affected by the court sale. 


24. The learned counsel relied on 
three decisions in this connection. They 
are: (1888) ILR 15 Cal 488 (FB); AIR 
1941 PC 45 and 1941-2 Mad LJ 63 = 
(AIR 1941 Mad 680). The Calcutta case 
arose under Section 311 of the Code of 
Civil Procedure of 1882 which corres- 
ponds to Order 21, Rule 90 of the present 
Code. There is slight variation in the lan- 
guage between that section and Rule 90 
of Order 21 of the present Code regard- 
ing persons who are entitled to file an 
application to set aside the court sale. 
While the present Code says “any person 


whose interests are affected by the 
sale”, Section 311 of the Code of 1882 
says “any person whose immovable pro- 
perty has been sold”, is entitled to apply. 
But as far as the present question, name- 
ly, whether a person who claims tile 
paramount is one whose interests are 
affected by the court sale, is concerned, 
there is no difference between the provi- 
sions in the two Codes. In the Calcutta 
case, the person who filed the application 
under Section 311 of the earlier Code was 
one who had purchased the property 
prior to the attachment. The question was 
whether such a person, namely, one who 
had purchased the property prior to the 
attachment, was entitled to object to the 
sale under Section 311 of the earlier 
Code, The Full Bench of the Calcutta 
High Court held that the words “any per- 


gon” occurring in the said section would 


take in persons other than the judgment- 
debtor, but the applicant therein being 
one who claimed title paramount to the 
judgment-debtor (inasmuch as he had 
purchased the property prior to the at- 
tachment) is not entitled to apply to have 
the sale set aside, as his title to the pro- 


154 Mad. [Prs. 24-28] Saraswathi Ammal v. M. Reddiar (Ramaswami J.) 


perty is not affected by the sale, whether 
it was regular or irregular, 

24-A. In AIR 1941 PC 45 the case 
put forward in the application under 
Order 21, Rule 90 of the Code was that 
the sale was without jurisdiction, as the 
property was not liable to be proceeded 
against for the decree debt, The J udicial 
Committee pointed out that such an ob- 
jection is not one that could be made 
under Order 21, Rule 90 of the Code and 
the only mode by which such an objec- 
tion can be raised is by filing an applica- 
tion under Order 21, Rule 58 of the Code. 
The reference to an application under 
Order 21, Rule 58 as the proper remedy 
is only incidental. The point decided is 
that when the applicant objects that the 
property cannot be proceeded against 
(on the ground that he has paramount 
title) such objection is not one falling 
under Order 21, Rule 90. 


25. (1941) 2 Mad LJ 63 = (ALR 
1941 Mad 680) is a decision by a Single 
Judge of this Court and the learned 
Judge, after pointing out the difference 
between the language in Rule 89 and that 
in Rule 90 held that a person who claims 
title paramount is not one whose inte- 
rests are affected as contemplated under 
Rule 90 and therefore he cannot mam~- 
tain an application under that Rule. The 
learned Judge after referring to certain 
observations of Burkitt, J., in an earlier 
case, observed at pages 65 amd 66 (of 
Mad LJ) = (at p. 681 of AIR) as fol- 
lows:—— 


“With these observations I respect- 
fully agree. Mr. Ramakrishna Iyer relied 
on a number of cases under Order 21, 
Rule 89, but it is not necessary for me 
to deal with them because the expression 
used there is.'any person holding an 
interest in the property’ whereas the 
language used in Order 21, Rule 90 is 
‘any person whose interests are affected : 
The fact that under the section, no relief 
can be given unless the applicant has 
sustained substantial injury, shows that 
the person claiming title paramount was 
not meant to be a person whose interest 
is affected by the sale. It may be that a 
cloud is cast on his title by reason of the 
sale which may furnish a cause of action 
for a declaratory suit, but casting a cloud 
on title is not substantial injury within 
the meaning of the rule.” 


26. I may also refer to a Bench 
decision of this Court reported in (1893) 
ILR 16 Mad 476 though that was not 
relied on by the learned counsel for the 
respondents. In that case the Full Bench 
decision of the Calcutta High Court m 
(1888) ILR 15 Cal 488 (FB) was followed 
and it was held that when a person seeks 
to set aside a sale by reason of a title 
adverse to that of the judgment-debtor 


A. LR. 


on the date of attachment, his ramedy is 
not on application under Section 311 of 
the old Code. 


2T. The significant fact to be 
noted in the above decisions is that even 
though the application to set aside the 
sale was either under Section 311 of the 
old Code or under Order 21. Rule 90 of 
the present Code, the ground put forward 
in the application was that the property 
was not liable to be proceeded against 
for the decree debt on the ground that 
the respective applicant has title para- 
mount to that of the judgment-debior. 
The Courts have pointed out that if the 
application, though purporting to be 
under Section 311 of the old Cede or 
Order 21, Rule 90 of the present Code as 
the case may be, puts forward a 2ase of 
title paramount or a title adverse to that 
of the judgment-debtor as the ground to 
set aside the same, such an application 
is misconceived. jt has also been held 
that the interests of the applicart can- 
not be said to be affected by the court 
sale and therefore he is mot entitled to 
maintain the application under Crder 21, 
Rule 90 of the present Code (or under 
Section 311 of the old Code). 


28. As against the above decision, 
the learned counsel for the appellant re- 
ferred to Dhanammal v. Veeraraghava 
Naidu, 44 Mad LJ 325 = (AIR 1923 Mad 
487 (2}} which is a decision by a Division 
Bench of this Court, But that dscision 
can be used as an authority in the pre- 
sent case only regarding the question 
whether the order on the claim retition 
is res judicata against the appellant in 
maintaining the present application. 
which aspect would be dealt with infra. 
As far as the present point is concerned, 
the observations in that judgment, which 
is one rendered under Order 21, Rule 89 
of the Code, are in no way in conflict 
with the position, that in order to main- 
tain an application under Order 21, Rule 
90, the applicant should not only prove 
that he has interest in the property sold 
but also that such interest is affected by 
the sale. In the above case, after holding 
that the order on the claim petition was 
mot res judicata in maintaining the ap- 
plication under Order 21, Rule 89, Ven- 
katasubba Rao, J., one of the members 
of the Division Bench, added that even 
if an application under Rule 58 had not 
been filed, the application under Order 
21, Rule 89 cannot be said to be not 
maintainable on the ground tha: the 
applicant’s right is based upon a title 
paramount to that of the judgmeni-deb- 
tor. But these observations would not in 
any way go against the position that if 
an applicant under Order 21, Rule 90 
claims paramount title, he cannot main- 
tain that application, as his rights cannot 
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be said to be affected by the court.sale. 


I have already indicated the difference 
between Rule 89 and Rule 90. As far as 
Rule 89 is concerned, all that the appli- 
cant has to prove is that he has interest 
in the property. Even if the applicamt 
claims title paramount to that of the 
judgment-debtor, he would squarely 
come under Rule 89 as a “Person holding 
an interest in the property”. But every 
person holding am interest in the property 
need not necessarily be one whose inte- 
rest is affected by the court sale. 1f he 
can put forward title paramount to that 
of the judgment-debtor, his right cannot 
be said to be affected by the court sale. 
Therefore, the Bench decision in 44 Mad 
LJ 325 = (AIR 1923 Mad 487 (2)) is in 
no way in conflict with (1941) 2 Mad LJ 
63 = (AIR 1941 Mad 680) which is a de- 
cision by a Single Judge of this Court. 
As already indicated, that decision of a 
Single Judge is in accord with the deci- 
sions reported in (1883) ILR 15 Cal 488 
(FB); AIR 1941 PC 45 and the decision of 
a Division Bench of this Court reported in 
(1893) ILR 16 Mad 476. 

29. Therefore, the contention of 
Mr. Sarvabhauman, the learned counsel 
for the respondents, that when a person 
claims title paramount, his right cannot 
be said to be affected by the court sale 
and, therefore, he is not a person entitled 
to file an application umder Order 21, 
Rule 90 of the Code is correct, But the 
soundness of his argument ends there. 
His further contention that in the pre- 
sent case the appellant is a person who 
claims title paramount, that her interests 
are not affected by the court sale and 
that, therefore, she cannot maintain the 
application under Order 21, Rule 90 of 
the Code is mamifestly wrong. I have al- 
ready pointed out, that though the appel- 
lant had put forward her title para- 
mount in her application under Order 21, 
Rule 58 of the Code, the order of the 
executing Court that the property is 
liable to be proceeded against for the 
decree debt against Krishnan has become 
final amd that, therefore, it is no longer 
open to the appellant to claim title para- 
mount as against the decree-holder and 
the auction-purchaser (the respondents 
herein). She having not filed the statu- 
tory suit to set aside the summary order 
on the application under Order 21, Rule 
58 of the Code, she cannot re-agitate the 
question of title paramount as against 
the respondents herein in any proceeding. 
As a matter of fact, in the application 
out of which this appeal has arisen, the 
appellant has not put forward a case that 
the property is not liable to be proceed- 
ed against for the decree debt. She 
accepts the position that the property is 
liable to be sold for the decree debt and 
the application to set aside the court sale 
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is only on the ground that the sale has 
been vitiated due to material irregularity 
and fraud. She places herself just in the 
same position as the judgment-debtor as 
far as the present application is con- 
cerned. 

30. The only other contention of 
the learmed counsel for the respondents 
is that the appellant is debarred from 
filing the present application, because of 
the adverse order on the application 
under Order 21, Rule 58 of the Code 
having become final. In other words, the 
contention is that the order of the exe- 
cuting Court on the application under 
Order 21, Rule 58 is res judicata against 
the appellant in putting forward the case 
that her interest in the property is 
affected by the court sale. I have already 
pointed out that the executing Court has 
found that the appellant had interest in 
the property (as she has purchased the 
property from Krishnan under the sale 
deed dated 17-10-1962) but she is debar- 
red by the principle of res judicata be- 
cause of the adverse order in the appli- 
cation under Order 21, Rule 57 of the 
Code. The contention of the learned 
counsel for the respondents is also on 
the same lines. It was never contended 
that the appellant is not a person who 
has imterests in the property as contem- 
plated under Order 21, Rule 90 of the 
Code. All that is contended is that the 
earlier order of the executing Court on 
the application under Order 21, Rule 58 
of the Code, which has become final, is 
res judicata against the appellant in filing 
the present application. As a matter of 
fact, the contention of the learned coun- 
sel for the respondents swings to the 
other extreme, namely, that the appellant 
is a person who can put forward her title 
paramount (by virtue of the sale in her 
favour prior to the attachment) in spite 
of the adverse order on the claim peti- 
tion. That being so, it would be wholly 
inconsistent on the part of the learned 
counsel to contend that the appellant had 
no interest at all in the property. Any- 
way as I said, the learned counsel did not 
contend that the appellant had mo inte- 
rest. The contention has been that her 
interest cannot be said to be affected be- 
cause of the paramountcy of her title, 
apart from the contention that the pre- 
sent application is barred because of the 
adverse order on the claim petition. 

31. The contention that the order 
on the claim petition is res judicata 
against the appellant in maintaining the 
present application is untenable. It has 
been held by a Division Bench of this 
Court in 44 Mad LJ 325 = (AIR 1923 
Mad 487 (2)) (already referred to) that 
an adverse order on a claim petition does 
not bar the filing of an application under 
Order 21, Rule 89 of the Code. The rea- 
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soning is that the effect of the dismissal 
of the claim petition was not to decide 
finally that the petitioner had no interest 
to ask that the sale should be set aside, 
but only to decide that he had no right 
to have the attachment raised. It is fur- 
ther pointed out that it is impossible to 
conceive that the dismissal of the claim 
petition could operate as res judicata to 
prevent an application to have the sale 
set aside. 

32. In ILR (1946) Mad 79 = (AIR 
1945 Mad 333) (FB) and in AIR 1967 SC 
1390, the same view is expressed, It is 
pointed out by the Supreme Court in the 
above case that the effect of Rule 63 of 
Order 21 is that unless a suit is 
brought within the period provid- 
ed, the party against whom the order 
in the claim petition is made (or any 
person claiming through him) cannot re- 
agitate in any suit or proceeding against 
the other party (or any person claiming 
through him), the question whether the 
property was or was not liable to attach- 
ment and sale in execution of the decree 
out of which the claim proceeding arose. 
It has been specifically pointed out by 
the Supreme Court that the bar under 
the abovesaid rule (Rule 58 of Order 21) 
extends no further. 

33. Whatever be the reasons given 
by the executing Court in dismissing the 
earlier claim petition filed by the appel- 
lant, they are irrelevant for the present 
purpose and that order (dismissing the 
claim petition) would have more effect 
than binding the parties to the position 
that the property is liable to be sold in 
pursuance of the decree under which the 
same was attached. The appellant herein 
does not question the right of the decree- 
holder- to bring the property to sale, She 
accepts the position that the property is 
liable to be sold in execution of the 
decree and all that she contends is that 
the execution sale is vitiated by material 
‘rregularity and fraud as contemplated 
under Order 21, Rule 90. That, she is cer- 
tainly entitled to put forth as he is a 
person who is interested in the property 
and whose interest is affected by the sale. 

34. I would therefore allow the 
appeal and remit the matter to executing 
Court to decide the same on merits, re- 
garding the question whether the sale is 
vitiated by material irregularities or 
fraud resulting in substantial injury, as 
alleged by the appellant. There would be 
no scope for the lower Court to again go 
into the question as to whether the ap- 
pellant’s interest in the property 15 
affected by the court sale. 

The order of the Court was pro- 
nounced by i 

KAILASAM, J. :— 35. As we are 
agreed that the appeal should be allowed 
and the order of the Additional Subordi- 


A.1.R. 


nate Judge, Cuddalore in E. A. No. 54 of 
1965, in O. S. No. 92 of 1962 should be set 
aside and the matter remanded for fresh 
disposal, there shall be an order accord- 
ingly. But as ome of us is of the view that 
the entire application should be left open 
for decision by the executing Court and 
the other is of the view that this Court 
should decide that the petitioner’s inte- 
rests had been adversely affected and 
leave the other questions only for deci- 
sion to the executing Court, this matter 
will have to be referred to a third Judge 
for decision. The papers will be placed 
tals the Hon’ble the Chief Justice for 
orders. 


The appeal then came for hearing 
ibefore 

RAMANUJAM, J.: (10-1-74) The 
appellant herein as an earlier purchaser 
filed an application under Order 21, Rule 
90, C. P. C. to set aside a court auction 
sale of certain property held on 21-12- 
1964 on the ground that it is vitiated by 
material irregularity and fraud. She 
claimed in her petition that she purchas- 
ed the property in question from . the 
judgment-debtor on 17-10-62 long before 
the first respondent obtained a decree 
against the judgment-cebtor on 18-3- 
1963, and that, therefore, she wculd be 
entitled to maintain the applicatien under 
Order 21, Rule 90, C. P, C. though she 
might not be emtitled to question the 
decree-holder’s right to bring the pro- 
perty to sale in execution of the decree 
in his favour. The decree-holder as well 
as the court auction purchaser contested 
the application, on the ground that, even 
though the appellant was a prior pur- 
chaser of the property, she would mot be 
entitled to maintain an application. under 
Order 21, Rule 90, C. P, C. 

36. The court below considered 
this legal objection and held that she ap- 
pellant could not maintain the application 
under Order 21, Rule 90. C. P. C, relying 
on certain authorities. Aggrieved by the 
order of the lower court, she came be- 
fore this Court, contending that, as a 
prior purchaser of the property, she 
would be entitled to maintain the appli- 
cation under Order 21, Rule 90, C. P. C. 
on the ground of irregularity and fraud. 
The appeal was heard by Kailasam and 
N. S. Ramaswami, JJ. After considering 
the rival contentions of the parties, in 
the light of the statutory provisions and 
also the relevant decisicns on the point, 
both the learned Judges, by their sepa- 
tate judgments, held that the dismissal 
of the application under Order 21, Rule 
90, C. P, C. filed by the appellant, on the 
ground that it would not be maintainable, 
is erroneous, and that the matter must be 
remitted to the lower court for fresh 
disposal of the application under Order 
21, Rule 90, C. P. C. on the merits. 
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3T. However, the learned Judges 
have differed as to what has to be done 
by the court below after remand. Ac- 
cording to Kailasam, J., in addition to 
the consideration of the application under 
Order 21, Rule 90, C. P. C. on the merits, 
the court below must satisfy itself that 
the appellant’s interests are affected by 
the court auction sale, But N. S. Rama- 
swami, J. has held that the lower court 
after remand should confine itself to the 
consideration of the application under 
Order 21, Rule 90, C. P. C. on the merits, 
without going into the question as to 
whether the appellant’s interests in the 
property are affected by the court auc- 
tion sale. On such a difference of opinion, 
the matter has come up before me. 

38. It is seen that, though the 
appellant has set out in her application 
details relating to the purchase of the 
property from the judgment-debtoer on 
17-10-1962, neither the decree-holder nor 
the court auction purchaser has contro- 
verted the said factual position. There- 
fore, the lower court proceeded on the 
basis that the applicant, the appellant 
herein, has got sufficient interest in the 
property which is affected by the court 
sale, and held that even if the appellant’s 
interest is affected by the court sale, her 
remedy would not be to file an applica- 
tion under Order 21, Rule 90, C. P. C. 

39. The claim put forward by the 
applicant~appellant is that she has acquir. 
ed an interest in the property by virtue 
of her purchase on 17-10-1962 amd that 
interest has been affected by the court 
sale. She contended that a purchaser, 
either before or after attachment, is a 
person whose interest should be consider- 
ed to be affected by the court sale. The 
contention of the decree-holder and the 
court auction-purchaser, on the other 
hand, was that, the appellant’s purchase 
being prior to the attachment, she could 
not be considered to be a person whose 
interest has been affected by the court 
sale. The respondents did not, in fact, 
question the appellant’s plea that she 
has acquired an interest in the property 
and that interest is affected by the court 
sale. If really the applicant’s interest 1s 
not affected, the decree-holder or the 
court auction-purchaser would have re- 
sisted the said plea. They have not done 
so, They merely proceeded on the basis 
of that the applicant is not entitled to 
maintain an application under Order 21, 
Rule 90, C. P. C. That position having 
been held to be erroneous, the further 
consideration of the application can only 
be om the merits under Order 21, Rule 90, 
€C. P. C. I am, therefore, inclined to agree 
with N. S. Ramaswami, J. and hold that 
it is not necessary to the lower court to 
go into the question whether the appel- 
lant’s interest in the property is affected 
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by the court sale, but that it has to de- 
cide the application on the merits, that 
is, the question whether the sale is viti- 
ated by material irregularity and fraud 
and has resulted in substantial injury, as 
alleged by the appellant. [Final order was 
made by Kailasam, J. in terms of the 
opinion of Ramanujam, J.]. 


Case remanded. 
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Lakshmiammal and others, Appel- 


ray v. State of Tamil Nadu, Respon- 
ent. 
A. A, O. No. 227 of 1971, D/- 20-8- — 


19'73.* 

(A) (Motor Vehicles Act (1939), Sec- 
tion 110-A — Doctrine of res ipsa loqui- 
tur — Motor accident — Failure of foot 
brake due to oil leakage at the front left 
wheel cylinder —~ Is this evidence suff- 
cient to negative the presumption arising 
from the said doctrine? No. - 

The fact of sudden failure of the 
brake is not by itself sufficient to hold 
that the accident was not due to neglig- 
ence, The fact that the driver of the bus 
could not ‘have anticipated such failure 
of the brake also does not alter the posi- 
tion, In all cases of such latent defects 
the defendant can get over the Liability 
only if it is further shown that latent 
defect was not discoverable in spite of 
reasonable care. (Para 7) 

In this case there was no evidence 
that periodical checking of the brake sys- 
tem had been done. But even that is not 
sufficient. It ought to be further shown 
that comsideding the age of the vehicle 
and other circumstances whether reason- 
able care did not require removal of the 
pipe carrying brake fluid at suitable 
intervals so that even the hidden parts 
of the pipe could be inspected. (Para 12) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110-A — Lump sum compensation — 
Deceased 31 years of age and loss to 
claimants of Rs. 150 p. m. — Tribunal 
granting Rs. 53,000 i.e. 34 years purchase 
— Compensation reduced to Rs. 22.000 
i.e. 12 years purchase. (Para 13) 

(C) Motor Vehicles Act (1939), Sec- 
tion 110-A — Loss te the estate — Same 
persons claiming compensation for loss of 
estate and loss of benefit — No separate 
amount awarded towards less of estate 


because Court granted a compendious 
sum as compensation, 
*(Apainst ` order of Motor Accidents 


Claims Tribunal, Madras, in O. P. No. 
601 of 1969.) l 
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If the persons who claim compensa- 
tion for loss to the estate are different 
from those who claim compensation for 
loss of benefit, it would be a different 
matter, (Para 14) 
Cases Referred: Chronological Paras 


(1969) 3 All ER 756 = (1969) 3 WLR 732 
10, 12 
(1961) 2 All ER 688 = 


(1961) 3 WLR 23 
10 
(1950) 1 All ER 392 = 


1950 AC 1:85 11 
A. V. Raghavan, for Appellants: 


Addl. Govt. Pleader, for Respondent. 


N. S. RAMASWAMI, J. :—The claim- 
ants in O. P, 601 of 1969, on the file of 
the Motor Accidents Claims Tribunal, 
Madras, are the appellants before us. One 
Kapali Nattar was injured in a motor 
accident that occurred on 22-7-1969 in 
Triplicane High Road, as a result of which 
he died within a few hours thereafter. 
The motor vehicle involved in the acci- 
dent is the State Transport Bus bearing 
registration No. MSV 266. The three 
claimants are respectively the widow, the 
minor son and the mother of Kapali Nat- 
tar, the deceased. They claimed a total 
compensation of Rs. 75,000 payable to 
them in respect of the death of Kapali 
Nattar. According to them, the motor 
accident which resulted in the death of 
Kapali Nattar was due to rash and negli- 
gent driving of the abovesaid motor vehi- 
cle. The respondent to the claim petition 
is the State of Tamil Nadu, represented 
by the Director of Tamil Nadu State 
Transport Department as the owner of 
the vehicle. 


_ 2 The tribunal below determined 
the total compensation payable to the 
claimants as Rs, 53,295, but dismissed the 
petition accepting the plea of the respon- 
dent that the accident was an inevitable 
one and that there was neither rashness 
nor negligence bringing about the acci- 
dent. 


2. The admitted facts are these: 
The deceased (Kapali Nattar) was pro- 
ceeding on a cycle from north towards 
south on the extreme east of Triplicane 
High Road. The bus (MSV 266) admitted- 
ly driven by an employee of the respon- 
dent was also proceeding in the same 
direction in the said road. Due to sudden 
failure of brake, the bus went out of 
control, ran over the pavement on the 
eastern side of the road, hit against one 
Balakrishnan (who has given evidence as 
P.W. 5), then hit the cycle which the de- 
ceased was riding on its rear, as a result 
of which the deceased was thrown down 
and the bus ran over him. The bus tra- 
velled further to a distance of 390 feet 
after which it was brought to a stop by 
` persons on the road throwing stone boul- 
ders and other obstacles im front of the 
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vehicle. The deceased had sustained ex- 
tensive fractures of bones in the pelvie 
region due to the bus actually running 
over him, apart from severe injuries to 
the head. The man died in the hospital 
within 3 hours of the accident. 


4, The case of the respondent 
which has been accepted by the Tribunal 
below is that as the accident was a result 
of sudden failure of brake, it was an in- 
evitable ome and nct due to any rashness 
or negligence on the part of the driver of 
the vehicle, 


5. The question for consideration 
is whether the above finding of the Tri- 
bunal below is correct. 


6. In a case of claim for damages 
on the ground that the respondent, either 
directly or vicariously, is guilty of a tor- 
tious act, the burden of proof that the 
respondent or his servant committed the 
tort is upon the claimant. In the case of 
a motor accident it has to be shown by 
the claimant that the accident was due 
to either rashness or negligence. Such 
rashness or negligence need not necessari- 
ly be by the person who actually drives 
the vehicle at the time of the azcident. 
Im cases of alleged negligence, if the doc- 
trine of res ipsa loquitur applies, there 
would be a presumption of negligence 
which presumption has vo be rebutted by 
the respondent. 


7. In the present case, undoubted- 
ly the maxim res ipsa loquitur applies. 
It is the admitted case that the bus hit 
against the cycle on its rear when the 
deceased was riding it on the extreme 
eastern side of the road. The cyclist was 
going on his proper side as he was using 
the road close to the eastern pecestrian 
pavement, He was keeping to his extreme 
left, The bus ran off its track, “umped 
over the pedestrian pavement and after 
hitting a person who was standing on the 
pedestrian pavement hit the cycle from 
behind. These facts prima facie indicate 
that the accident was due to negligence. 
It is not disputed that under the circum- 
stances of the present case the maxim 
res ipsa loquitur applies. The controversy 
is as to whether the respondent has dis- 
charged his burden in showing that the 
accident was not due to negligence, The 
driver of the bus has not been examined 
as a witness and the explanation is that 
after the accident he left the services of 
the respondent and his whereabouts are 
not known. R. W. 1, the only witness exa- 
mined by the respondent, is the (Motor 
Vehicles Inspector who inspected the 
vehicle after the accident. His evidence is 
that the foot brake of the vehicle had 
failed due to oil leakage at the frant left 
wheel cylinder. He added that the driver 
of the vehicle could not have anticipated 
the sudden failure of the brake, Is this 


a 


a 
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evidence sufficient to negative the pre- 
sumption arising under the abovesaid 
doctrine? We are clearly of the view that 
it is mot sufficient and that the respon- 
dent has not discharged his burden of 
showing that the accident was not due to 
negligence. It is no doubt true that there 
was a sudden failure of foot brake due 
to oil leakage of the front left wheel 
cylinder, but this fact namely the sud~ 
den failure of the brake by itself is not 
sufficient to hold that the accident was 
not due to negligence, The fact that the 
driver of the bus could not have antici- 
pated such failure of the brake also does 
not alter the position. All that has been 
established in this case is that there had 
been a latent defect which the driver of 
the bus could not know and the accident 
was as a result of such latent defect re- 
sulting in the failure of the brake. But 
in all cases of such latent defects, the 
respondent can get over liability only if 
it is further shown that latent defect was 
not discoverable in spite of reasonable 
care. 

8. In Bingam’s Motor Claims 
Cases — 6th Edn. at page 183, it is point- 
ed out that there would be no negligence 
if the accident is due to latent defect 
which is not discoverable by reasonable 
care. In Halsbury’s Laws of England, 
Hailsham 2nd Edn., Vol. 23, at pages 671 
and 672, the position relating to the 
maxim res ipsa loquitur is summed up 
thus:— 

“An exception to the general rule 
that the burden of proof of the alleged 
negligence is in the first instance on the 
plaintiff, occurs wherever the facts al- 
ready established are such that the pro- 
per and natural inference immediately 
arising from them is that the injury com- 
plained of was caused by the defendant's 
negligence, or whether the event charged 
as negligence ‘tells its own story’ of neg- 
ligence on the part of the defendant, the 
story so told being clear and unambigu- 
ous. To these cases the maxim res ipsa 
loquitur applies. Where the doctrine ap- 
plies, a presumption of fault is raised 
against the defendant, which, if he is to 
succeed in his defence must be overcome 
by contrary evidence, the burden on the 
defendant being to show how the act 
complained of could reasonably happen 
without negligence on his part. Where, 
therefore, there is a duty on the defen- 
dant to exercise care, and circumstances 
in which the injury complained of hap- 
pened are such that with the exercise of 
the requisite care, no risk would in the 
ordinary course of events ensue, the bur- 
den is, in the first instance, on the defen- 
dant to disprove his liability. In such a 


case, if the injurious agency itself and 
the surrounding circumstances are all 
entirely within the defendants control, 
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the inference is that the defendant is 
liable and this inference is strengthened 
if the injurious agency is inanimate.” 


9. In the present case, there is 
absolutely mo evidence as to whether the 
respondent took any care, much less, 
reasonable care, to avoid the failure of 
the brake, and in spite of such care, the 
failure happened. As already noted, apart 
from the evidence of the Motor Vehicles 
Inspector, no other evidence was let in by 
the respondent. There is not even evi- 
dence that periodical checking of the 
brake system had been done in order to 
see whether the brake was im proper 
condition. 


10. R v. Spurge, 1961-2 All En 
LR 688, is a case of motor accident dug 
to defective brake. The accident occurred 
due to mechanical defect in the brake. In 
a criminal prosecution against the person 
who drove the car at the time of the acci- 
dent it was held by the House of Lords 
that the fact that the brake of the car 
was defective is not a valid defence as 
the accused: had known about the defect. 
This reasoning may not squarely apply 
to the present case because it is not in 
evidence that the defective nature of the 
brake was known either to the respon- 
dent or to the driver of the vehicle. But 
if such defect could have been found out 
by reasonable care, the sudden failure of 
the brake cannot be a valid defence. Hen- 
derson v. Henry E. Jenkins and Sons, 
1969-3 All ELR 756 is a case where the 
brake of the motor lorry in question fail- 
ed all of a sudden due to sudden develop- 
ment of a hole in the brake pipe carrying 
the brake fluid. Such a sudden develop- 
ment of the hole was in that part of the 
pipe which would not be visible even on 
inspection. It was also in evidence in 
that case that there had been periodical 
visual inspection of the brake system. 
The House of Lords, in their majority 
judgment, were of the view that the de- 
fendants had failed to prove that they 
took all proper steps to’ avoid 
the danger and that therefore they 
were liable to damages on the ground of 
negligence. At page 764 Lord Donovan 
observed— 


“The plea of ‘latent defect’ made by 
the respondent had to be made good by 
them. It was for them to show that they 
had taken all reasonable care and that 
despite this, the defect remained hidden. 


_ They proved that the pipe in ques- 
tion was visually inspected in site once 
a week: that the brake pedal was on these 
occasions depressed to check for leaks 
from the pipe and none seen: that nothing 
more than such visual inspection of the 
pipe was required by Ministry of Tran 
port rules or the maker’s advice..... 
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It is obvious that visual inspection of the 
pipe in situ, however frequent could not 
disclose corrosion on the hidden part of 
it. The question, therefore, suggests it- 
self at once: did not reasonable care re- 
quire the removal of the pipe at suitable 
intervals so that the whole of it could be 
imspected? It is equally obvious that the 
answer to this question must depend 
partly on the age of the vehicle, partly 
on the mileage it had done, and partly 
on the load it had been carrying. All 
these things affected the measure of rea- 
sonable care which the respondents had 
to exercise,” 


li. Barkway v. South Wales Trans- 
port, 1950-1 All ELR 392 is a case of 
motor accident due to sudden tvre burst. 
In that case also. there was evidence 
about periodical inspection of the tyres 
of the vehicle. In spite of that, the House 
of Lords held that the defendants were 
liable to pay damages on the ground of 
negligence. It was pointed out that des- 
pite the statements of the defendants’ 
witnesses that their system of tyre ins- 
pection was satisfactory and accorded 
with the practice of other omnibus com- 
panies, the evidence showed that the res- 
pondents had not taken all the steps they 
should have taken to protect passengers 
because they had not instructed their 
drivers to report heavy loss to tyres like- 
ly to cause impact fractures. It was in 


“\evidence in that case that the tyre burst 


esulting in the accident could have been 
‘ue to one or more heavy blows on the 
outside of the tyre leading to the disinte- 
gration of the inner parts, It was also 
im evidence that such a fracture of the 
inner parts of the tyre might occur with- 
out leaving any visible external mark. 
Therefore a visual inspection of the tyre 
would not reveal the latent defect to the 
tyre which could have been caused due 
to one or more heavy blows earlier. But 
the House of Lords pointed out that in 
such cases it is not enough for the defen- 
dant to prove that there had been 
periodical inspection of the tyre, that in 
spite of such inspection, the defect could 
not be found out and that the defendants 
should be held to be negligent in not hav- 
ing instructed their drivers to report 
heavy blows to tyres likely to cause im- 
pact fractures. 


12. In the light of the above deci- 
sions. even if the respondent in the pre- 
Se se has adduced evidence that 
cal inspection of the brake system 

n done and that in spite of such 

the defect could not have been 
, the presumption of negligence 
‘se on the doctrine of res ipsa 
‘ould not be discharged. As 
3 by the House of Lords in 
OR 756, it should be further 
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shown by the respondent that considering 
the age of the vehicle and other cireum- 
stances, whether reasonable care did not 
require that removal of the pipe carry- 
ing brake fluid at suitable intervals so 
that even the hidden parts of the pipe 


4 


t "> 


could be inspected. In the present casei . 


there is no evidence that even 
visual inspection was ever done. 
that the claimants (appellants) 
titled to compensation, 


_ 13. However, the finding of the 
Tribunal regarding the quantum of com- 
pensation cannot be accepted to be cor- 
rect, The deceased was aged about 31 
years at the time of his death and the 
Tribunal found on the evidence placed 
before it that his average monthly in- 
come was Rs. 250 and the averege loss 
of benefit to the defendants (claimants) 
was Rs. 150 per month. There is no con- 
troversy regarding the said finding. But 
the mistake committed by the ‘Tribunal 
below is in capitalising the above loss of 
benefit at the rate of Rs. 150 per month 
by 34 years purchase on the ground that 
but for the accident, the deceased would 
have lived for another 34 years and sup- 
ported his dependents. It is true that the 
man might live upto 65 or 70 years, but 
in computing a lump sum compensation 
various factors have to be taken into con- 
sideration. First of all there is the un- 
certainty of life. Though the man might 
have lived for the full span of life but 
for the accident, there is the possibility 
of the man dying much earlier due to 
various other causes. The total compen- 
sation arrived at by the Tribunal below 
is wholly disproportionate. If the sum -of 
Rs. 53,000 odd fixed as total compensation 
is invested on long term deposit in any 
nationalised banks, the annual income by 
way of interest at the rate of 74 per cent. 
per annum would be about Rs. 3,975. This 
itself is much more than the loss of bene- 
fit arrived at by the Tribunal, As already 
seen, the Tribunal found that the loss of 
benefit to the dependents was at the rate 
of Rs. 150 per month which means Rs. 
1,800 per year. The Tribunal below has 
not realised that if the total compensa- 
tion is fixed at Rs. 53,000 odd, the inte- 
rest income alone would be far in excess 
of the benefit that is lost and still the 
entire capital would be intact for ever. 
That is why in making lump sum pay- 
ment as compensation, courts fix the 
quantum at 10 to 15 years annual pur- 
chase. There may be cases in which the 
compensation has to be fixed much lower 
than 10 years annual purchase, taking in- 
to account the age of the deceased, the 
age of the dependants and various other 
circumstances. In the present cas2, con- 
sidering the fact that the deceased was 
aged 31 years and the other circumstan- 
ces, we think that about 12 years annual 
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(d) is entitled to be enrolled as an 
Advocate under amy rule made by the 
Bar Council of India in this behalf; 
may be admitted as an Advocate ona 
State roll if he— 


(1) makes an application for such 
enrolment in accordance with conditions 
of this Act; and 

(ii) fulfils the conditions specified in 
clauses (a), (b), (e) and (Ë) of sub-sec- 
tion (1).” 


8. After Act 21 of 1964 came 
into force, opposite party No. 2 submit- 
ted on 20-8-1964 the application Annex- 
ure-4 to the Orissa State Bar Council 
for being enrolled as an Advocate. It 
is not disputed that he has fulfilled the 
conditions specified in clauses (a), (b). 
(e) and (f) of sub-section (1). His claim 
for enrolment was based on the asser- 
tion made by him in his application that 
he had practised as a Mukhtar for more 
than three years, that is, from 1945 to 
1954. On receipt of the application, the 
Secretary of the State Bar council made 
en endorsement therein that he is en- 
titled prima facie to enrolment in case 
he has practised for three years prior 
to 31-3-1964 and directed that notice 
should be issued to opposite party No. 2 
to appear for enrolment. But imme- 
diately afterwards, eleven members of 
the Athgarh Bar including the peti- 
tioners herein passed a resolution (An- 
nexure-5) to the effect that opposite 
party No, 2 who is an unpassed Mukhtar 
was not entitled to be enrolled as an 
Advocate. Obviously a copy of this 
resolution was sent to the Bar council, 
the enrolment committee of which by 
its order dated 2-11-1964 (Annexure-6) 
called upon opposite party No. 2 to 
produce relevant papers to show that 
he was a qualified Mukhtar and to pro- 
duce a certificate from the committee of 
Legal Education showing that he had 
passed the examination. On receipt of 
the order, opposite party No. 2 submit- 
ted the reply (Ammexure-7) asserting 
that he had practised as a Mukhtar at 
Athgarh for about 9 years prior to 1955 
and that consequently he was entitled 
under sub-section (3) of Section 24 of 
the Act to be enrolled as an Advocate. 
The matter remained undecided for 
about 4 years and early in 1969, the 
State Bar Council enrolled opposite 
party No. 2 as an Advocate. 


9, Thereafter the members of 
the Athgarh Bar Association wrote to 
the Bar Council, Orissa (Annexure-9) 
that opposite party No, 2 had never 
passed Mukhtarship examination and 
had beem conditionally allowed to prac- 
tise for a few years as an  uwunpassed 
Mukhtar, that he did not qualify him- 
self within the stipulated period and 
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was therefore debarred from practice 
since 1954 and that consequently he was 
not entitled to be enrolled as an Advo- 
cate which should be cancelled. They 
also submitted an application under 
Section 26 (1) and Section 48A of the 
Act to the Bar Council of India inter 
alia stating that opposite party No. 2 
had no qualification for enrolment and 
that by fraudulently suppressing rele- 
vant facts, he got himself enrolled amd 
that his enrolment should therefore be 
set aside. This revision petition ‘was 
heard by the Indian Bar council which 
by its order dated 15-3-70 rejected it 
(Annexure 14), holding that as opposite 
party No. 2 had practised as a Mukhtar 
for the requisite period of three years 
he is entitled to be enrolled as an Advo- 
cate under Section 24 (3) (a) of the Act. 
It is thereafter that the present writ 
application has been filed. 


10. The three opposite parties 
have filed three separate counter affida- 
vits in which it is asserted that opposite 
party No. 2 having practised as a 
Mukhtar for about 9 years, he is entitl- 
ed for enrolment under sub-section (3) 
of Section 24 of the Act. All of them 
questioned the competence of the peti- 
tioners to maintain the present petition. 


oO Hun The entire controversy raised 
in this petition depends for its solution 
on the interpretation of the expression 
“has. for at least three years, before the 
31st day of March, 1964, been a Mukhtar”. 
Mr. R C. Ram, learned Advocate ap- 
pearing for the petitioners contends that 
the true meaning of this expression is 
that a person to be eligible for enrol- 
ment under sub-section (3) of Section 24 
should have practised as a Mukhtar for 
a period of at least three years imme- 
diately preceding 31st of March, 1964 
and that as opposite party No.2 had ad- 
mittedly not practised as a Mukhtar 
after December, 1954, he is not entitled 
to be enrolled as an Advocate. It is on 
the other hand submitted on behalf of 
opp. parties that it is not necessary that 
the period of three years should end 
with 31st of March, 1964 and that it is 
sufficient if at any time before 31st March, 
1964 a person had practised as a Mukhtar 
for three years and that the peti- 
tioner having practised as a Mukhtar 
for about 9 years between the years 1945 
and 1954 answers that qualification. 


12. We may, in this context, re- 
fer to some of the provisions of the Act 
where the expression “immediately be- 
fore” occurs. 

Section 16 (4):— 


“An Advocate of the Supreme Court 
who was a senior Advocate of that 
Court immediately before the appointed 
day shall, for the purposes of this sec- 
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tion. be deemed to be a senior 
cate:” 
section 17 (1) (a):— 


“(1) Every State Bar council shall 
prepare and maintain a roll of Advo- 
cates in which shall be entered the 
names and addresses of— 


(a) all persons who were entered as 
advocates on the roll of any High Court 
under the Indian Bar Councils Act, 1926, 
immediately before the appointed day 
and who, within the prescribed time, ex- 
.press an intention im the preser'bed 
manner to practise within the jurisdic- 
tion ; es the Bar council: 


Advo- 


33 


XX XX XX 
Section 17 (3) (e):— 


“(c) notwithstanding anything con- 
tained in clause (a), the seniority of a 
vakil, pleader or an attorney who was 
enrolled as an Advocate immediately 
before the appointed day, or who is en- 
rolled as an Advocate after that day, 
shall be determined in accordance wth 
the date of his entry in the register of 
Vakils. pleaders or attorneys, as the case 
may be;” 

Section 20 (1):— 


“The Bar Council of India shall pre- 
pare and maintain a common roll cf 
Advocates which shall comprise the en- 
tries made in all State rolls and shall in- 
clude the names of all Advocates entitl- 
ed as of right to practise in the Supreme 
Court immediately before the appointed 
day whose names are not entered in any 
State roll.” 

Section 20 (3) (b):— 

“XX XX XX 


(b) the seniority of any person who 
was a senior Advocate of the Supreme 
Court Immediately before the appointed 
day and whose name is not entered in 
any State roll shall, for the purposes of 
the first part of the common roll, be de- 
termined in accordance with such princi- 
ples as the Bar Council of India may spe- 
cify in this behalf,” 

Section 20 (3) (c}:— 

“xx ex XX 

(c) the seniority of any person who 
was an advocate (but not a senior Advo- 
cate) of the Supreme Court immediately 
before the appointed day and whose name 
is not entered in any State roll shall, for 
the purposes of the second part of the 
common roll. be determined in accord- 
ance with the date of his enrolment as an 
Advocate of the Supreme Court.” 
Section 24 (2):— 


" (2) Notwithstanding anyana con- 
tained in sub-section (1). a vakil, pleader 
or an attorney who is a law graduate. or 
who is not a law graduate but was entitl- 
ed to be enrolled as an Advocate of a 
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High Court immediately before the ap- 
pointed day under any law then in force, 
may be admitted as ari Adyvocatəa on a 
State roll, if he— 

XX XX xx” 


13. We may also notice Section 55 
which saves the rights of persons who do 
not elect to be enrolled under the Act to 
continue to practise in Courts in which 
they were previously practising and it 
runs thus: 

“55. Notwithstanding anything con- 
tained in this Act,— 


(a) every pleader or vakil practising 
as such immediately before the dete on 
which Chapter IV comes into force (here- 
inafter in this section referred to as the 
said date) by virtue of the provisions of 
the Legal Practitioners Act, 1879, the 
Bombay Pleaders Act, 1920, or any other 
law who does not elect to be or is not 
qualified to be enrolled as an advocate 
under this Act: 


(b) every attorney practising ss such 
immediately before the said date by vir- 
tue of the provisions of the Legal .Prac- 
titioners Act, 1879, or any other law who 
does not elect to be, or is not qualified 
to be, enrolled as an Advocate under this 

ct; 


(c) every Mukhtar and revenue agent 
practising as such immediately before the 
said date by virtue of the provisicns of 
the Legal Practitioners Act 1879, or any 
other law; shall, notwithstanding the re- 
peal by th's Act of the relevant provi- 
sions of the Legal Practitioners Act, 
1879, the Bombay Pleaders Act, 1920, or 
other law, continue to enjoy the same 
rights as respects practice in any court or 
revenue office or before any authority or 
person and be subject to the disciplinary 
jurisdiction of the same authority which 
he enjoyed or, as the case may be, to 
which he was subject immediately before 
the said date and accordingly the rele- 
vant provisions of the Acts or law afore- 
said shall have effect in relation. to such 
persons as if they had not been rep2aled.” 
It is thus clear that the expression “im- 
mediately before’ was very much in the 
mind of the legislature when it passed the 
Act and wherever it was intended that a 
certain thing should have been done im- 
mediately before a particular date, the 
legislature said so in express words, The 
expressions “before” and ‘immediately 
before” convey two different meanings 
and the very fact that the word ‘imme- 
diately” does not occur in clause (a) of 
sub-section (3) of Section 24 of the Act 
lends support to the contention that the 
legislature did not intend it to be so. 
Where the legislature used two different 
languages in two different sections of any 
Act — nay in Section 24 itself 
tions (2) and (3)). it is quite obvious that 
the legislature intended that there should 


(sub-sec- . 
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be a distinction and it would amount to 
wiping out that distinction if clause (a) of 
sub-section (3) would be interpreted to 
mean that in order to be entitled to en- 
rolment a person should have been 
Mukhtar for at least three years imme- 
diately before the 31st March, 1964. 


14- It is next argued that the ex- 
pression “has been” in clause (a) of sub- 
section (3) of Section 24 of the Act shows 
that it refers to a present state of affairs 
and consequently a person to be entitled 
to be enrolled as an Advocate must have 
been a Mukhtar on the appointed day, 
namely, “3ist day of March, 1964.” 


15. Similar expressions occur in 
the Constitution and some other statutes. 
Clause (2) of Article 233 of the Constitu- 
tion lays down that a person not already 
in the service of the Union or of the 
State shall only be eligible to be appoint- 
ed a District Judge if he has been for not 


less than seven years an advocate or a 
pleader and is recommended by the High 
Court.” In Rameshwar Dayal v. State of 
Punjab, AIR 1961 SC 816. the Supreme 
Court held that clause (2) of Art. 233 pro- 
vides qualification for persons not holding 
any service. The required qualification 
is that he should be an advocate or plea- 
der of seven years’ standing. But that 
clause does not say how that seven years’ 
standing has to be reckoned, In State of 
Assam v. Horizon Union, AIR 1967 SC 
442, the Supreme Court had occasion to 
consider a similar provision. Clause (aa) 
added to Section 7-A (3) of the Indus- 
trial Disputes Act, 1947 by the Industrial 
Disputes (Amendment) Act, 1964 (Act 36 
of 1964) provided that a person shall not 
be qualified to be a presiding officer of a 
Tribunal, unless he has, for a period of 
not less than three years, been a District 
Judge or an Additional District Judge. 
The Supreme Court held that the require; 
ment of this provision was satisfied in a 
case where the person held the post for 
the requisite period even though he had 
not actually worked in that post for that 
period, In that case, Shri Dutta was a 
member of the Assam State Judicial Ser- 
vice and was in due course promoted as 
a temporary Additional District and Ses- 
sions Judge and then as Registrar of High 
Court of Assam and.retired from service 
on 30th June, 1959. He was appointed 
as Presiding Officer of the Industrial Tri- 
bunal of Assam on 7th December, 1965. 
There is no controversy that during the 
time he was in active service he was an 
Additional District Judge for a period of 
not less than three years. As he had re- 
tired from service in 1957, he was not 
admittedly holding the post of either a 
District Judge or an Additional District 
Judge in 1965 when he was appointed as 
Presiding Officer of the Industrial Tri- 
bunal. Although to be eligible to be ap- 
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pointed as a Presiding Officer of the In- 
dustrial Tribunal, the law required that 
he has, for a period of not less than three 
years, been a District Judge or an Ad- 
ditional District Judge, his appointment 
was upheld by the Supreme Court. Ob- 
viously the Supreme court did not cons- 
true the expression “has been” to mean 
that by the time Shri Dutta was appoint- 
ed as the Presiding officer he should have 
been either a District Judge or an Addi- 
tional District Judge, A similar interpre- 
tation was given to this expression by a 
Bench of the Allahabad High Court in. 
Mubarak Mazdoor v. K. K, Banerji, AIR 
1958 All. 323. The learned Judges were 
construing the meaning of that expression `. 
occurring in the Second proviso to Sec- 
tion 86 (3) of the Representation of the 
People Act, 1951 and they held that the 
phrase “ta person who has been a Judge” 
means a person who has, at some time, 
held office as a Judge, but it does not ne- 
cessarily mean that the person must be 
holding office as a Judge at the time of 
his appointment as a member of the tri- 
bunal, This interpretation given by the 
Division Bench was approved by a Fuil 
Bench of the Allahabad High Court in 
Behariji Dass v. Chandra Mohan, ATR 
1969 All 594 (FB). Their Lordships in 
that connection referred to clause (2) of 
Article 217 of the Constitution which 
States that qa person shall not be qualified 
for appointment as a Judge of a High 
Court unless he has, for at least ten 
years, held a judicial office in the terri- 
tory of India, Their Lordships stated— 


“It is well known that in several 
cases persons have been appointed as 
High Court Judges some time after their 
retirement as District Judges. Such ap- 
pointments have never been challenged. 
The position under Article 233 (2) is simi- 
lar to that under Article 217 (2) (a) of 
the Constitution.” 


16. Having regard to what has 
been stated above, we are satisfied that 
to acquire the qualification prescribed in 
clause (a) of sub-section (3) of Section 24 
of the Act, it is not necessary that the 
person. should have been a Mukhtar for 
three years immediately before the 31st 
day of March, 1964, It is sufficient if at 
any time before that date he had been 
such a Mukhtar for a period of not less 
than three years, 


17. It was then argued on behaif 
of the petitioners that what clause (a) of 
sub-section (3) of Section 24 requires is 
that the person seeking enrolment should 
have been a Mukhtar meaning thereby 
that he should have acquired the qualifi- 
cation of a Mukhtar and that as the peti- 
tioner had not passed Mukhtarship exa- 
mination, though he was allowed to 
practise as a Mukhtar, his case would 
not fall within the ambit of clause (a) of 
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sub-section (3). There appears to be no 
merit in this contention. If we accept the 
contention of the petitioners that the ex- 
pression “Mukhtar” means a person who 
has passed the Mukhtarship examination, 
then he continues to be a Mukhtar for all 
time to come after he acquires such qua- 
lification, and then there would ‘be no 
meaning in insisting upon a minimum 
standing of three years as Mukhtar. It, 
therefore, appears to us that the expres- 
sion “has for at least three years been a 
Mukhtar” means a person who has prac- 
tised as a Mukhtar for three years either 
on the strength of the qualification ac- 
quired by him after passing Mukhtarship 
examination or on the strength of the 
enabling provision contained in the sub- 
section (3) of Section 42 of the Legal 
Practioners Act in which case on being 
found fit by the High Court to continue 
to practise as a Mukhtar, the latter would 
be deemed to be a Mukhtar for all pur- 
poses of the Legal Practitioners Act. 

18. On the aforesaid analysis, we 
are satisfied that opposite party No. 2 
had been rightly enrolled as an Advo- 
cate by the State Bar Council and that 
the present writ petition is devoid of any 
merit. 

19. In view of the finding above, 
_it is unnecessary for us to advert to the 
other objection raised on behalf of oppo- 
site parties that the petitioners have no 
right to the relief claimed by them. Tt 
is submitted that enrolment of Opposite 
Party No, 2 not having affected the peti- 
tioners in any way, the writ petition is 
only an attempt to use the machinery of 
this court to vent their private grudge 
against Opposite Party No. 2 and conse- 
quently it is an attempt to abuse the pro- 
cess of this court and that therefore the 
court should refuse to entertain the ap- 
plication. 


20. Article 226 of the Constitution 
does not, in terms, describe the class of 
persons entitled to apply thereunder, but 
it is implicit in the exercise of the ex- 
traordinary jurisdiction that the relief 
asked for must be one to enforce a legal 
right, The existence of the right İs the 
foundation of the exercise of the jurisdic- 
tion of High Court under Article 226 and 
that legal right must ordinarily be the 
right of the petitioner himself who com- 
plains of infraction of such right and ap- 
proaches the Court for relief. It is not 
shown what legal right the petitioners 
have which they want to enforce through 
Court. It has not been shown in the ap- 
plication in what manner the enrolment 
of Opposite Party No. 2 affects the rights, 
if any, of the petitioners. On this ground 
also, the petition is liable to be dismissed. 

21. In the result, the writ appli- 
cation is dismissed with costs. Hearing 
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fee Rs, 150/- (Rupees one hundred and 
fifty only). 
B. K. RAY, J.:— I agree. 
Petition dismissed. 
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Afsaar Hussain and another, Appel- 
aE v. Trilokchand Premchand, Bespon- 
ent. 


Second Appeal No, 162 of 1971, D/- 
8-10-1974.* 

(A) Partnership Act (1932), Section 
69 — All partners must join in a suit 
upon contract — Suit liable to be dismiss- 
ed if brought by some of them cnly — 
Suit by some partners under firm name 
at ‘J’ — Evidence disclosing that firm at 
‘J’ was branch of another firm at ‘BK’ with 
different name and more partners — Suit 
held was not tenable, (Civil P. C. (1908), 
Order 30, Rule 1). 


It is incumbent upon all the partners 
to join in a suit upon a contract. If the 
sult is brought by some of them anly, it 
is liable to be dismissed. AIR 1942 Oudh 
335, Rel. on. 


Held on facts that the suit as laid is 
not maintainable in law and the plaintiffs 
are not entitled to have the benefit of the 
registration of the firm at J, in the name 
and style of Kesarichand Umedmal. 

(Para 8) 

Cases Referred: Chronological Paras 
AIR 1942 Oudh 335 = 1942 Oudh WN 184 
8 


K. N. Sinha, for Appellants; S. P. 
Raju for Y, S. N. Murty, for Respondent. 


JUDGMENT:— The defendants are in 
appeal against the reversing judgment and 
decree of the learned District Judge of 
Koraput at Jeypore in a suit for recovery 
of the price of goods supplied. 


2. The plaintifs alleged that they 
had a shop at Koraput and the defen- 
dants were taking cloth on credit from 
time to time, A sum of Rs. 695.79 paise 
was due from the defendants by 292th of 
July, 1965. In spite of demand, the 
amount was not paid. Therefore, after 
notice, the suit was filed on 31st of Octo- 
ber, 1966, claiming the principal sum to- 
gether with interest. 


3. The defendants took the stand 
that they had made certain credit pur- 
cnases, but payments had been mace and 
not only the plaintiffs’ dues were cleared, 
but some money was still owing to the 
defendants on account of excess payment. 
The suit was the outcome of malize at 


*(From decision of S. K. Mohanty. Dist. 
J., Koraput, D/- 11-2-1971). 


LR/AS/F487/74/VSS 





1975 


the instance of one Kesharichand Umed- 
mal as the defendants started buying 
their requirments from one Pratapchand, 
a business adversary of Umedmal. 

4, The learned Subordinate Judge 
dismissed the suit by holding that the 
suit was not maintainable as it was hit 
a Section 69 of the Indian Partnership 

ct. 

5. Upon appeal by the plaintiffs, 
the learned District Judge by iudgment 
dated 15th of July, 1970, framed an ad- 
ditional Issue to the following effect:— 

“Is the plaintiffs’ firm a registered 
one and whether the suit is maintain- 
able ?” 
and required the learned Trial Judge 
to submit his finding on the new Issue 
after taking evidence, The learned Sub- 
ordinate Judge found in favour of the 
plaintiffs on the additional issue. The 
lower appellate court thereupon proceed- 
ed to dispose of the appeal and came to 
hold that the plaintiffs were entitled to 
recover a sum of Rs. 299.54 paise and 
the suit was maintainable as the plain- 
tiffs were a registered firm, This second 
appeal has been filed against the revers- 
ing decree of the lower appellate court. 


6. At the commencement of the 
hearing, a preliminary objection was 
raised by the respondent’s Counsel con- 
tending that a second appeal against the 
appellate judgment was not tenable in 
view of the bar provided under Section 
102 of the Code of Civil Procedure. Mr. 
Sinha for the appellants concedes that the 
preliminary objection must prevail and 
makes a prayer that this second appeal 
may be converted into a Civil Revision 
saying that adequate court fees have al- 
ready been paid, I think, that would be 
in the interests of justice. I according- 
ly direct that the second appeal shall be 
treated as 
registered as such. 

7. The only question that is rais- 
ed by Mr. Sinha in this civil revision is 
that the bar under Section 69 of the In- 
dian Partnership Act operates and the 
plaintiffs’ suit has to be dismissed, The 
plaint describes the plaintiffs in the fol- 
lowing way:— 

“Trilokchand Premchand, aged 35 

and 25 years, sons of Sohanraj, mer- 
chants, residing at Koraput.” 
The plaint has been verified by Prem- 
chand for Trilokchand Premchand, At 
the trial Trilokchand was examined as 
P. He has stated:—— 


“Premchand is my brother. Myself 
and my brother carry on business under 
the name Trilokchand and Premchand of 
which I am the manager, 
The cloth shop is our own shop snd 
this shop is a partner of Kesarichand 
Umedmal at Jeypore who are cloth mer- 
chants of Jeypore. Umedmal is the mana- 
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ging partner of the firm of which we 
are partners. Each of we partners has 
got 4 annas share. Umedmal has also 
issued notices calling upon the defendants 
to pay up the dues, Umedmal also stays 
at Koraput, Kesrichand is the eldest 
brother and he is managing the shop at 
Jeypore and he is also a partner, ......... 
The firm under the name and style 
Kesarichand Umedmal was existing at 
Jeypore prior to 1964 and a branch was 
opened at Koraput in 1964 and I am in 
charge of that branch. ............ 

After the additional issue was raised, this 
witness was further examined and stat- 
e 


We are four partners. A partnership 
deed was executed, We three brothers, 
namely myself, Kesarichand and Prem- 
chand and one Anandi Bai (mother of 
these three brothers) are the four part- 
ners, We executed this partnership deed 
on 18th March, 1961. This is the part- 
nership deed (Ext. 10). The firm was re- 
gistered, This is the certified copy of the 
Register of Firms showing that our firm 
is registered — marked Ext, 11. The firm 
name is Kesarichand Umedmal and the 
place of business is at Jeypore, It has 
got branch at Koraput having name as 
Trilokchand Premchand and this branch 
shop opened on 4-11-1964. 
Exts. 9, 10 and 11 are documents connect- 
ed with the registration of the firm. Ext. 
9 is the acknowledgment of registrat on 
and shows that Kesarichand Umedmal 
has been registered as firm No. 112 of 
1961 by the Registrar of Firms, Ext. 10 
is a deed of partnership. Ext. 11 is a cer- 
tified copy from the Register of firms 
maintained under Section 59 of the Indian 
Partnership Act. Therein, the firm name 
has been given as Kesarichand Umedmal 
and the names of the four partners have 
been duly shown, There is an entry 
against paragraph 7 that apart from the 
main place of business ‘of Jeypore, the 
other places are Umerkote and Koraput 
and that the business at Koraput com- 
menced from 4-11-1964. 

The learned Subordinate Judge while 
dealing with the additional Issue seems to 
have proceeded to accept the plaintiffs as 
a registered firm in view of this entry 
relating to the Koraput business. The 
lower appellate court proceeded on the 
basis that this matter did not arise for 
consideration, 

8. The plaintiffs in this case are 
two partners, but they do not describe 
themselves as partners and have made no 
reference to the firm of four partners car- 
rying on mainly business at Jeypore in 
the name and style of Kesarichand Umed- 
mal, Though they were two separate per- 
sons, the verification in the plaint has 
been by one partner on behalf of Trilok- 
chand Premchand as if that was a firm. 
The normal procedure for partners is to 


file suits in the name of the firm when 
they want to enforce any right accrued to 
them as partners. The use of the name 
of the firm in any such case is merely a 
collective way of naming the individuals 
who are members of the partnership. 
Order XXX of the Code of Civil Proce- 
dure in relation to suits of partnership 
provides that it is permissible to partners 
to bring suits against third parties in 
the’ name of the firm and it is not neces- 
sary that the name of every partner 
should be mentioned as a party to the 
suit if the business of the firm is carried 
on in India, In such a case a suit may 
be filed in the name of the firm even 
after the dissolution provided that the 
cause of action arises before dissolution of 
partnership and the fact that one of the 
partners has died before the institution of 
the suit or even during its pendency does 
not affect the right. But it is incumbent 
upon all the partners to join in a suit 
upon a contract. Jf a suit is brought by 
some of them only, it is liable to be dis- 
missed as was held by a Bench of the 
Oudh High Court in Behari Lal v. Ram 
Chandra, AIR 1942 Oudh 335. The suit in 
this case as laid is, therefore, not main- 
tainable in law and the plaintiffs were 
not entitled to have the benefit of the re- 
gistration of the firm at Jeypore in the 
name and style of Kesarichand Umedmal. 
As already pointed out, the plaintiffs 
wanted to pass as a firm by the name and 
style of Trilokchand Premchand. 


9. In this view of the matter, I 
hold that the decision of the lower ap- 
pellate Court is contrary to law and can- 
not be sustained, He had no jurisdiction 
to give a decree to the plaintiffs. The 
Revision is allowed and the plaintiff’s suit 
is dismissed as not maintainable. I direct 
parties to bear their own costs through- 
out, 

Revision allowed. 


AIR 1975 ORISSA 86 
S. K. RAY, Ag. C. J, 

M/s. Jayashree Chemicals Ltd., Ap- 
pellant v. K. Venkataratnam and others, 
Respondents. 

First Appeal No. 161 of 1969, D/- 
4-9~1974,* 

(A) Crvil P. C. (1908), Order 1, R. 10 
(2) — Applicability of sub-rule (2) — This 
provision cannot be invoked for the pur- 
pose of substituting a new suit in place 
of old one. 


The plaintiff's claim against the sole 


original defendant having failed, to grant 


*(From decision of J. M. Mohapatra, Sub. 
J., Berhampur, D/- 31-3-1969). 
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the relief of impleading new parties as 
defendants would amount to substituting 
a new. suit in place of the old 
one and to direct the trial of the 
new suit on the basis of the court-fees 
paid on the original plaint. Such a pro- 
cedure is not envisaged within the four 
corners of Civil Procedure Code, The ob- 
ject of Order 1, Rule 10 is to tmplead 
parties for the sole purpose of completely 
and effectually adjudicating disputes aris- 
ing between the original parties to the 
suit in presence of such of the newly 
impleaded parties without which there 
might be multiplicity of proceedings. 
(Para 4) 
5. C. Ray and N. Ray, for Appel- 
lant. i 

JUDGMENT:— This appeal is by 
the Plaintiff. The suit was for recovery 
of Rs. 7,884.11 from the defendant to- 
wards the price of goods supplied plus 
interest of Rs. 845.00 from 24-10-1966 till 
24-11-1967. The story may be briefly 
stated as follows: — 

The Plaintiff is manufacturing Firm 
located at Chhatrapur and the defendant 
was a Contractor under the. Government 
for construction of 132 M. V. Line under 
the Orissa Electricity Board. The Plain- 
tif was interested in early completion 
of the K. V, Line, presumably because it 
was in need of the electricity and tharefore 
agreed to supply to the defendant neces- 
sary goods for construction of the M. V. 
Line with the sole object of speeding up 
the construction work. It made supplies 
of various types of goods between 19-10- 
1966 and 31-3-1967, the total price of 
which came to Rs. 7,039.11. The Plain- 
tiff also issued bills in respect cf the 
goods supplied which are said to have 
been received by the defendant. Since 
no payment was made, the Plaintif issu- 
ed the suit notice io the defendant on 
18-7-1967. Since the defendant defaulted 
to pay despite this notice, the present suit 
was filed for recovery of the aforesaid 
amount with interest, 

The defenze is one of denial of 
the entire transaction. The defendant 
also denies to have received any goods 
from the Plaintift-firm. 

3 The Plaintiff has sought to 
prove his case through P. W. 1 and some 
documents. P. W. 1 is an employee of 
the Plaintiff-firm in the Account Section. 
He has proved certain letters and certain 
bills in proof of delivery of articles to 
the defendant throuzh one G. V. Eatnam 
who is said to have signed in token of 
taking delivery. But P, W. 1 has not pro- 
perly proved the signature of the said 
Ratnam because he admits that the docu- 
ments were signed by Ratnam in presence 
of the Store Clerk and not before him. 
Therefore as held by the trial Court, he 
is not a witness of actual delivery of the 
articles to the defendant, nor has he wit- 
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nessed G. V. Ratnam signing the docu- 
ments like Exts, 38 to 40. Though he has 
deposed that G. V. Ratnam is an agent of 
the defendant, he has been compelled to 
admit that there is no document with the 
Plaintiff to show that the said G. V. Rat- 
nam is the agent of the defendant or that 
he produced any letter of authorisa~ 
tion from the defendant entitling him to 
receive the articles of which he took deli- 
very from the Plaintiff, He has been fur- 
ther compelled to admit that he has no 
personal knowledge as to what passed 
between the General Manager of the 
Plaintifi-firm and the defendant. His 
evidence is therefore hearsay. The defen- 
dant has examined himself and has de- 
nied the factum of G. V. Ratnam being 
his agent or he having authorised him to 
receive any article from the Plaintiff, He 
has further stated that the said G, V. 
Ratnam is an engineer of Subbarao and 
Co. of Vijayawada who was in charge of 
Rusikulyg Railway Bridge at Ganjam. 
There is, therefore, possibility of G. V. 
Ratnam having received some articles 
from the Plaintiff-firm for his Principal 
Subba Rao and Co. That is, however, a 
mere conjecture, As the evidence stands 
the Plaintiff has failed to establish that 
G. V. Ratnam has received articles in 
question from the Plaintiff and that he 
received them in the. capacity of the agent 
of the defendant. and, accordingly no 
liability can be fixed on the defendant on 
account of such supplies. The finding of 
the trial Court is that the Plaintiff has 
failed to prove his case regarding supply 
of the articles to the defendant and as 
such the suit is bound to fail. This find- 
ing appears to be correct. ` 


4, After the appeal had been filed 
in this Court, the Plaintiff files an appli- 
cation under Order 1, Rule 10 (2) read 
with Section 151, Civil Procedure Code 
praying to implead G. V. Ratnam and 
M/s. Subba Rao and Co. as party respon- 
dents to this appeal and also allow 
amendment of the plaint by impleading 
them as defendants and to modulate the 
relief portion so as to claim recovery of 
the suit amount against them personally. 
Notice of this application was issued to 
the respondents and as none appeared to 
object to this application G. V. Ratnam 
and M/s. Subbarao and Co. were allowed 
to be impleaded in this appeal by order 
dated 15-11-1973. At the time of hearing 
Mr. Roy frankly conceded that as the evi- 
dence stands on record He cannot im- 
‘peach the finding of the trial Court that 
the Plaintiff has failed to prove its claim 
against the defendant. 
dence indicates that G. V. Ratnam had 
received the articles from the Plaintiff, 
either he personally or M/s. Subbarao and 
Co. as his Principal or both may be made 
liable for the suit claim. He, therefore, 
prays that the petition for amendment of 
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the plaint may be allowed and the suit 
be remitted to the trial Court to be re- 
tried against the aforesaid impleaded par- 
ties. Since the suit has failed against the 
sole defendant, it does not appear to me 
to be proper to allow new parties to be 
impleaded as defendants in the suit and 
to allow the suit to be tried against them 
as if it had been instituted against them 
from the very beginning. Mr. Roy says 
that the suit against. the newly added 
parties is still in time, If so, it is open 
to him to present another plaint against 
them on payment of court-fees, but he 
cannot be allowed to sue them on the 
original plaint. His claim against the sole 
original defendant having failed, to grant 
the relief sought for now would amount 
to substituting a new suit in place of the 
old one and to direct the trial of the new 
suit on the basis of the court-fees paid on 
the original plaint. I do not think such a 
procedure .is envisaged within the 
four corners of the Code of Civil 
Procedure, The object of Order 1, R. 10, 
Civil Procedure Code is to implead par- 
ties for the sole purpose of completely 
and effectually adjudicating disputes aris- 
ing between the original parties to the 
sult in presence of such of the newly im- 
pleaded parties without which there 
might be multiplicity of proceedings. 
That provision is invoked where the ori- 
ginal defendant - has still a stake in the 
litigation and not where the suit is dis- 
missed against the original defendant al- 
together. This provision cannot be utilis- 
ed for the purpose of substituting a new 
suit in place of the old one. In these cir- 
cumstances the Plaintiff cannot be per- 
mitted to amend its plaint and therebv to 
convert the suit as the suit against G. V. 
Ratnam and M/s, Subbarao and Co. for 
which the cause of action would be dif- 
ferent and would not be identical with 
the cause of action against the original 
defendant. I must confess that this ap- 
plication under Order 1, Rule 10, Civil 
Procedure Code should not have been al- 
lowed at all in the first instance. 


5. In the result, therefore, the 
appeal is bound to fail and is dismissed. 
But as there is no appearance on behalf 
of the respondents, there would be no 
order for costs of this court. 


Appeal dismissed. 
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AIR 1975 ORISSA 88 
G. K. MISRA, C. J. AND B. K. RAY, J. 
Balaram Das Goswami, Appellant v. 
Purna Chandra Rath, Respondent. 
Second Appeal No. 162 of 1970. D/- 
19-8-1974,* 


(A) Easements Act (1882), Section 29 
~~ Agreement between dominant and 
servient owners — Where defendant gives 
an undertaking that he would not cons- 
truct a third storey so as not to obstruct 
light and air to plaintiff’s house. the 


agreement'is operative with full force. 
(Para 4) 


B. K. Pal, for Appellant: R. C. Pat- 
naik, for Respondent. 


G. K. MISRA, C. J.:-— Plaintiff pur- 
chased his house in 1926. To the south of 
this house lies the lands of the defendant 
which originally had a kutcha house 
thereon, The plaintiff raised certain con- 
struction on his land lying to the north 
which became complete in 1932, Plain- 
tiffs’ case is that he had a right of ease- 
ment to light and air and this prescrip- 
tive right was used continuously for 
more than 20 years without any interrup- 
tion from the defendant, In 1961 the de- 
fendant started construction of his house. 
The plaintiff raised an objection before 
the municipal authorities that the defen- 
dant should not be allowed to construct 
the second and third stories. On the in- 
tervention of the District Magistrate, 
Puri, an agreement (Ext. 1) was executed 
between the parties on 2-11-1962. By 
then the defendant had already construct- 
ed the second storey. In the agreement 
it was settled that the defendant would 
put venetian shutters to the windows al- 
ready constructed, but he would not con- 
struct a third storey on his building, On 
3-11-1963 the defendant attempted to 
make construction of the third storey and 
accordingly plaintiff filed the suit for per- 
petual injunction to restrain the defen- 
dant from interfering with his right to 
light and air. The defence case is that 
the plaintiff had no easementary right 
and the agreement Ext. 1 was executed 
under coercion and undue influence exer- 
cised by the District Magistrate of Puri. 
The trial Court decreed the plaintiffs’ suit 
in part and injuncted the defendant from 
constructing the third storey. The de- 
fendant filed an appeal and the 
plaintiff a cross-objection. Both the ap- 
peal and the cross-objection were dis- 
missed by the lower appellate court. The 
defendant has filed this second appeal and 
no cross-objection has been filed by the 
plaintiff, The result, therefore, is that 
the trial courts’ decree against the plain- 


*(From decision of A. P, Guru, Addl. 
Dist. J., Puri, D/- 6-2-1970), 
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tiff has become final. In other words. 
the defendant is entitled to have cons- 
truction of his second storey which had 
already been constructed. 


2. Mr. Pal for the defendant ap- 
pellant contended that the plaintiff Han 
failed to prove the easementary right and 
the suit cannot be decreed without a fur- 
ther finding that the plaintiff has been 
materially affected by the obstruction 
caused by the defendant, He further 
contends that no right was conferred on 
the plaintiff under the agreement (Ext, 1). 


3. It is to be noted that bcth the 
courts concurrently found that the agree- 
ment Ext. 1 is genuine and the cefence 
plea that it was the outcome of fraud, 
undue influence and coercion has been re- 
jected. We would accordingly rroceed 
with the finding that the agreement is 
genuine and was voluntarily executad by 
the defendant. 


4. When the case was opened, a 
question was put to Mr, Pal whether the 
plaintiff can establish the suit on the basis 
of Ext. 1 alone. The learned advocates 
were given full opportunity to come pre- 
pared on this point. Under Ext. 1 the de- 
fendant clearly took up the obligation on 
himself by giving an undertaking that he 
would ‘not construct the third storey in 
his own house so as not to obstruct the 
light and air to the plaintiffs’ house. Sec- 
tion 20 of the Easements Act, 1882 lays 
down that the rules contained in Chap- 
ter III are controlled by any contract be- 
tween the dominant and servient cwners 
relating to the servient heritage, and by 
the provisions of the instrument or dec- 
ree, 1f any, by which the easement re- 
ferred to was imposed, Chapter III con- 
tains Sections 20 to 31, By virtte of 
Section 20 if there is anything in the 
agreement between the dominant and ser- 
vient owners then the other sections of 
that chapter will have no operation. As 
we have already said, the agreement be- 
tween the parties imposed a negative ob- 
ligation on the defendant who voluntarily 
accepted the position that a third storey 
would not be constructed in his own 
house to the detriment of the right to 
light and air enjoyed by the plaintiffs’ 
house, Though at one stage Mr. Pal very 
vehemently contended that such an 
apreement requires registration, he was 
unable to bring to our notice any law or 
authority to countenance such proposition. 
We are Satisfied that the agreement is 
operative with full force in this case and 
by virtue of the agreement the defendant 
can be injuncted from constructing a 
third storey on his own building includ- 
ing the portion marked A as shown in the 
map (Ext. 5) attached to the plaint and 
incorporated in the decree. The injunc- 
tion prayed for in the present suit is con- 
fined to the building as indicated in the 
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map. We express no view as to whether 
the defendant has any right to make con- 
struction upto the third storey on an area 
beyond what has been indicated in the 
map. 

5. The aforesaid question of law 
was not canvassed in the courts below 
and on this simple ground the ‘plaintiffs’ 
suit is bound to be decreed, It is there- 
fore not necessary to express a view as 
to whether the plaintiff had a right of 
easement and whether the same was 
materially affected by the construction of 
the third storey on the defendants’ build- 
ing. 

6. -In the result, the second appeal 
fails and is dismissed, ‘but in the circum- 
stances without costs. 

B. K. RAY, J.— I agree. 

Appeal dismissed. 
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P. K. MOHANTI, J. 

Biswanath Satpathy and others, Peti- 
tioners v. Subarna Dibya and another, 
Opposite Parties. 

Civil Revn. No. 329 of 1973, D/- 2-8- 
1974. 

(A) Civil P. C. (1908), Order 8, R. 1 
(2), (as applied in State of Orissa), o. 13, 
Rules 1, 2 — Production of document at 
late stage of suit — Discretion of Court 
to receive document not excluded —— Re- 
jection of document without considering 
causes of late production amounts to 
material irregularity — Order set aside in 
revision. 

The provisions of O. 8, Rule 1 (2) and 
O. 13, Rule 1 do not exclude the discretion 
of the Court to receive document at a 
subsequent stage of the suit. If a docu- 
ment appears to be relevant and not such 
as should be prohibited from coming on 
the record, the court may take a lenient 
view and admit the document even 
though filed at a late stage on payment 
of costs unless the party filing the docu- 
ment is grossly negligent or the document 
appears to be of suspicious nature. 


Where the trial court did not consi- 
der the petition showing cause of late 
production of the document and rejected 
the document ignoring the provisions of 
O. 13, R. 2 held that the court acted 
with material irregularity and the im- 
puened order was set aside. 

(Paras 4, 5) 

R. C. Mohanty, for Petitioners; A. 
Das, for Opposite Parties. 


ORDER:— This Civil Revision is 
directed against an order of the learned 


*(From Order of B. B. Mohanty. Munsif 
Nayagarh, D/- 6-8-1973). 
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Munsif, Nayagarh refusing to admit in 
evidence a deed of adoption filed by peti- 
tioner No. 2 in course of trial of Title Suit 
No. 5/76/34 of 1972/68. 

2. Opposite Parties Subarna Dibya 
and Rajani Dei are the widow and 
daughter, respectively, of late Somnath 
Satpathy. They filed the suit for parti- 
tion against the petitioners. Petitioner 
No. 2, Banambar Satpathy, who is the 
natural born son of petitioner No. 1 Bis- 
wanath Satpathy filed written statement 
claiming himself to be the adopted son 
of the said Somanath Satpathy. The suit 
was filed on 17-7-1968 and Petitioner No. 
2 filed his written statement on 16-3-1970. 
Trial of the suit commenced on 30-7-1973. 
During his cross-examination on 6-8-1973, 
P. W. 5 was confronted with his signa- 
tures on a deed of adoption said to have 
been executed by Somnath Satpathy on 
15-2-1954. He admitted the signatures 
which were marked as Exts. B and C. 
When the petitioners’ Counsel put some 
other questions about the document, the 
Counsel for the plaintiff-opposite parties 
raised objection to its admissibilty, The 
objections were that the document had 
not been referred to in the written state- 
ment filed by Petitioner No. 2 as requir- 
ed under Order 8, Rule 1 (1), Civil Pro- 
cedure Code (Orissa Amendment); that it 
was not genuine and that there was no 
sufficient ground for accepting the docu- 
ment at the belated stage. These conten- 
tions prevailed with the learned Munsif 
who refusd to admit the document in evi- 
dence. It is urged on behalf of the peti- 
tioners that the learned Munsif acted with 
material irregularity in not considering 
their petition showing cause of late pro- 
duction of the document. 


3. The pertinent question for con- 
sideration is whether in view of the fail- 
ure of the petitioner to comply with the 
provisions of Order 8, Rule 1 (1), Civil 
Procedure Code (Orissa Amendment) and 
Order 13, Rule 1, Civil Procedure Code 
the document can be admitted by the 
Court at the trial stage, The scheme of 
the Code of Civil Procedure is such that 
production and inspection of documents 
should be completed before the case is 
taken up for hearing on evidence. Pro- 
duction of documents at a late stage cau- 
ses dislocation of business of the Court 
and harassment to the party against whom 
the documents are sought to be used. 
Order 8, Rule 1, sub-rule (2) as inserted 
by Orissa Amendment runs as follows: 


“The defendant shall file with his 
written statement a list of all the docu- 
ments (whether or not in his possession 
or power) on which he relies as evidence 
in support of his defence.” 


The deed of adoption has not been refer- 
red to in the written statement filed by 
petitioner No. 2 and no list of documents 
has been appended to the same, 
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Order 13, Rule 1 (1), Civil Procedure 
Code provides as follows: 


“The parties or their pleaders shall 
produce, at the first hearing of the suit, 
all the documentary evidence of every 
description in their possession or power, 
on which they intend to rely. and which 
has not already been, filed in Court, and 
all documents which the Court has order- 
ed to be produced.” 


On a reference to the order sheet of the 
lower court records it appears that the 
suit was posted to 14-2-1969 for settle- 
ment of issues and hearing under Order 
10, Civil Procedure Code. The issues 
were settled on that date after hearing 
the parties, but no document was filed by 
either party. Thus, it is clear that the 
petitioners failed to comply with the pro- 
visions of Order 8, Rule 1 (1) and Order 
13, Rule 1, Civil Procedure Code. 


4, These provisions do not how- 
ever, exclude the discretion of the Court 
to receive the document at a subsequent 
stage of the suit. Rule 2 of Order 13, 
Civil Procedure Code enacts that no docu- 
mentary eviderice in possession or power 
of any party which should have been but 
has not been produced in accordance with 
the requirements of Rule 1, shall be re- 
ceived at any subsequent stage of the 
proceedings unless good cause is shown to 


the satisfaction of the Court for the non- 


production thereof: and the Court receiv- 
ing any such evidence shall record the 
reasons for so doing. If a document ap- 
pears to be relevant and not such as 
should be prohibited from coming on the 
record, the Court may take a lenient view 
and admit the document even though filed 
at a late stage on payment of costs un- 
less the party filing the document is 
grossly negligent or the document appears 
to be of suspicious nature, 


5. The learned Munsif has not at 
all considered the above aspects. He act- 
ed with material irregularity in reject- 
ing the document ignoring the provisons 
of Order 13, Rule 2, Civil Procedure 
Code. 


6. I would, therefore, allow the 
Civil Revision and set aside the impugn- 
ed order, The learned Munsif is directed 
to consider the grounds stated in the peti- 
tion dated 6-8-1973 and dispose of the 
matter in the light of the above observa- 
tions. Parties are directed to bear their 
own costs of this revision, 


Revision allowed. 
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AIR 1975 ORISSA 90 
5. K. RAY AND S. ACHARYA, JJ. 


Titagarh Paper Mills Co. Ltd., Peti- 
tioner v, State of Orissa and others, Op- 
posite Parties, 

O. J. C. No, 510 of 1971, D/- 29-4- 
1974. ; 

(A) Constitution of India, Article 226 


— Certiorari — Enforceable legal right — 
What is, 


A party seeking a writ of certiorari 
must show infringement of its legal right. 
The legal right means a legally enforce- 
able right of substance, The applicant 
must show sufficient personal interest in 
the subject-matter of the impugned 
orders and if his interest is too slight or 
too remote he cannot be treated as a per- 
son aggrieved by those impugned orders. 

(Para 8) 

(B) Land Acquisition Act (1894), Sec- 
tions 18, 50 — Land acquisition proceed- 
ings undertaken for a company —— Com- 
pany has no locus standi to challenge the 
award in writ proceedings. 

A company for whom land acquisi- 
tion proceedings are undertaken cannot 
challenge the award by a writ petition 
under Article 226 of the Constitution as 
the right of the Company, if any, is too 
slight and too remote for it to be treated 
as a person aggrieved by the award. AIR 
1971 Bom 341, Rel. on, (Para 9) 

(C} Land. Acquisition (Orissa Amend- 
ment and Validation) Act (1959). Sec. 4 
(e), Proviso — Non-compliance with — 

ect, 

Non-service of the notice under Sec- 
tion 9 of the Central Act does not render 
the proceedings invalid or the award void; 
it only defers consequences enumerated 
under Section 4 (e). (Para 11) 


(D) Constitution of India, Article 226 


— Delay. 
Unreasonable delay without satis- 
factory explanation disentitles applicant 


to discretionary relief under Article 226. 
(Para 12) 

(E) Constitution of India, Article 226 

— Joint application to quash two differ- 
ent orders in two different proceedings — 
Not maintainable, (Para 13) 
Cases Referred: Chronological Paras 
1974 Lab IC 292 = (1973) 1 Cut WR 541 
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AIR 1973 Orissa 199 = ILR (1973) Cut 
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D. P. Mohanty, for Petitioners; 
Standing Counsel and A. K. Mukherjee, 
for Opposite Parties. 

S. K. RAY, J.:— The petitioner is a 
Company registered under the Indian 
Companies Act, 1918. Its main business 
is manufacture of paper. It wanted to 
set up a Paper Mill at Chaudwar and 
needed land for that purpose. So it ap- 
plied to the Government of Orissa for 
land and the latter agreed to acquire land 
for it and took recourse to the provisions 
of the Orissa Development of Industries 
Irrigation, Agriculture, Capital Construc- 
tion and Resettlement of Displaced Per- 
sons (Land Acquisition) Act, 1948 (Act 18 
of 1948) thereinafter called the Act) for 
speedy acquisition of land by issuing a 
notification under Section 2 (c) of the Act 
declaring the project of setting up of a 


Paper Mill at Chaudwar to be included ` 


within the expression “Development of 
Industries”, for the purpose of invoking 
the provisions of the Act, The Govern- 
ment in the Revenue Department then 
issued a Notification No, 5873-XVII-209/ 
55-D dated the 19th August, 1955 under 
Section 3 (1) of the Act stating that 541.05 
acres were required to be acquired spee~ 
dily for the Company for development of 
Industries, namely, for establishment of 
a Paper Mill as Chaudwar, (Annexure-1l). 
By another notification No. 6940-X VII- 
205/ 55-Dev. mes 11-10-55 (Annexure~2) 
also issued u/s. 3 (1) of the Act further 
17.64 acres were stated to be necessary 
to be acquired speedily for the same pur- 
pose for the Company. Then notices were 
issued under Section 4 (1) of the Act on 
12-10-1955, upon which all the lands noti- 
fied for acquisition vested in the Govern- 
ment free from all encumbrances with 
effect from the date when those notices 
under Section 4 (1) of the Central Act 
were served or published in the Gazette. 
Government thereupon took possession of 
all the lands and handed over the same 
to the Company on 13-3-1956. Since 
then the Company came into possession 
of those lands. 


2. One Satrughan Sahu, whose 
land had also been notified for acquisition 
under Annexure-2 filed a writ applica- 
tion questioning the vires of the notifica- 
tion issued under Section 2 (c) of the Act. 
He succeeded and the decision is report- 
ed in (1958) 24 Cut LT 191 = (AIR 1958 
Orissa 187) where it was held that the 
said notification was ultra vires the Con- 
stitution outside the scope of Section 2 (c) 
of the Act, Accordingly, all proceedings, 
taken in pursuance of that notification 
were declared to be invalid. This deci- 
sion also, affected the validity of the ac- 
quisition, proceedings commenced under 
Annexure-1, 

3. To validate these acquisition 
proceedings the Legislature of the State 
of Orissa passed the Land Acquisition 
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(Orissa Amendment and Validation) Act, 
1959 (hereinafter called the Validation 
Act). By Section 4 of the Validation Act 
all the acquisitions made under the Act 
were validated. The result was that all 
notifications published under Section 3 (1) 
of the Act were deemed to be notifica- 
tions issued under Section 4 of the Land 
Acquisition Act, 1894 (hereinafter refer- 
red to as the Central Act) to the effect 
that the lands specified in the notifica- 
tions were needed for a public purpose 
and for the petitioner-company and that 
they were to have the same force and 
effect as if the lands notified in those noti- 
fications had been declared under Sec- 
tion 6 of the Central Act, to be needed 
for the Company, and all steps taken, 
things done, notices issued and procedure 
followed under the Act were deemed to 
have been taken, done, issued and follow- 
ed under Sections 5, 7 and 8 of the Cen- 
tral Act, Since the acquired lands had 
vested in the State Government and had 
been taken possession of, pursuant to ser- 
vice of notice under Section 4 of the Act, 
such vesting was deemed to have taken 
place and possession deemed to have been 
taken in pursuance of Section 17 of the 
Central Act provided that the Collector 
called upon the owner, occupier and per- 
sons interested in the lands for purposes 
specified in sub-section (3) of Section 9 
and Section 10 of the Central Act within 
30 days of the date of commencement of 
the Validation Act and, so far as may be, 
in the manner laid down therein All 
matters relating, to the acquisitions which 
were validated were to be governed by 
the Central Act and the proceedings 
pending before the competent authority 
under. the Act stood transferred to the 
Collector under the Central Act and were 
to be disposed of by him under the Cen- 
tral Act. subject to the other provisions in 
the Validation Act. 


Pursuant to clause (d) of Section 4 of 
the Validation Act, an agreement was 
executed between the Governor of Orissa 
and the Company on 22-4-1960 which is 
Annexure-3 of the petition, This agree- 
ment in para. 1 (a) thereof provided, inter 
alia, that the Company was to pay and 
reimburse the State Government the en- 
tire cost of acquiring the land pursuant 
to the provisions of the Act and the Cen~ 
tral Act read with the Validation Act in- 
cluding all compensation, damages, costs, 
charges and expenses, whatsoever which 
have been or may be paid or incurred in 
respect of or on account of such acquisi- 
tion and all law costs and other expenses 
which have been or may be incurred by 
the State Government upon or in respect 
of or incidental to the said acquisition. It 
also contained an arbitration clause pro- 
viding for all disputes or difference aris- 
ing touching or concerning the subject 
matter of this agreement or any covenant - 
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or clause or thing therein. contained other 
than dispute or difference as to the 
valuation of the buildings determined or 
to be determined under the provisions of 
Clause 5 thereof to be referred to the 
Chief Secretary to the Government of 
Orissa whose decision shall be final and 
conclusive and binding on the parties to 
the agreement. 


4. The lands notified for acquisi- 
tion under Annexures 1 and 2 comprised 
of 46.99 acres belonging to opposite party 
No. 5, who had got it by way of lease 
from the ex-proprietor of the estate 
which comprised these lands, on 26-9- 
1944. The estate was abolished under the 
provision of the Orissa Estates Abolition 
Act, and during the pendency of the Land 
Acquisition proceedings, the Collector ins- 
tituted a proceeding under Section 5 (i) of 
the Orissa Estates Abolition Act, ques- 
tioning the validity of the lease of oppo- 
site party No. 5. The said proceeding 
ultimately terminated in favour of oppo- 
site party No. 5, and the validity of her 
lease was upheld by Estates Abolition 
Collector i.e., the S. D. O., by order dated 
30-7-1962 (Annexure-4) and confirmed by 
the Board of Revenue on 4-10-63. There- 
after the Opposite Party No. 5 issued a 
notice under Section 80, Civil Procedure 
Code to the State Government and insti- 
tuted a suit for recovery of land value 
and interest. On receipt of the notice 
under Section 80, Civil Procedure Code, 
the State Government demanded Rupees 
1,06,587.25 from the petitioner towards 
land value plus interest upto January, 
1966, on 11-8-1965. The demand was re- 
peated on 13-9-1966 together with addi- 
tional interest for the period intervening 
the two demands, In reply to this de- 
mand, the petitioner sent the following 
reply— 

“We hereby admit our liability to 
pay you compensation. award amounting 
to Rs. 1,10,478.01 inclusive of interest upto 
31-3-1967. We trust that if you in term 
admit this liability on your behalf to 
Mrs. Suthoo (O. P, 5), she will be in a 
position to withdraw the case instituted 
DY Der esra 

2. We shall be grateful if you will 
kindly allow us to make this deposit on 
or before 31-7-1967 according to our con- 
venience.” 

Notice under Section 9 of the Central Act 
was issued to the Opposite Party No. 5 on 
15-3-1967 and award was made on 30-3- 
1967 under Section 11 of the Central Act 
under which compensation was allowed at 
the rate of Rs. 1,200/- per acre and 6% 
interest with effect from 13-3-1956 plus 
additional compensation and damages, the 
total amount of which came to Rupees 
1,07,644.69 p. This award has been an- 
nexed to the petition as Annexure-6. The 
suit filed by the Opposite Party No, 5 was 
dismissed ‘on 8-11-1967 on the finding 
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that in view of the passing of the award 
the suit was not maintainable. The peti- 
tioner made a deposit of Rs. 56,388/- to- 
wards the compensation amount on 15-12- 
1970 ui 4 years after passing of the 
award, 


5. Thereafter the petitioner made 
a representation to the Land Acquisition 
Officer on 21-2-1969 contending, inter 
alia, that they are not bound to pay inte- 
rest and other charges. The Government 
after considering the representation de- 
cided that interest at the rate of 6 p. c. 
p. a. was payable by the Company on the 
award amount from the date of taking 
possession on 23-3-1956 till the date of 
payment and since the petitioner had al- 
ready paid Rs, 56,383/- towards the 
amount awarded to Opposite Party No. 5, 
the Collector issued a notice requiring the 
Company to deposit the balance of Rupees 
74,872.50 p. after adjusting the aforesaid 
amount already paid against the estimat- 
ed total demand of Rs, 1,31,160.50 p. and 
threatened that in default of payment he 
would re-enter the acquired lands in pur- 
suance of the terms of the agreement 
(Annexure-7), The A. D. M. enquired 
from the petitioner if he was desirous of 
referring the matter in dispute to arbi- 
tration as per Clause 12 of the agreement 
and, upon the petitioner agreeing, called 
upon him to furnish the points of dispute 
for reference, (Anmnexure-8), 


6. The petitioner backed out from 
making a reference to arbitration an 
filed the present application, for 3 reliefs, 
namely, (a) for issuance of a writ of cer- 
tiorari quashing the award passed in 
Land Acquisition Case No. 10/5 of 58-59 
(case number given in prayer portion be- 
ing wrong) on 31-3-1967 in favour of Op- 
posite Party No. 5 (Annexure-6): (b) for 
issuance of a writ of certiorari quashing 
the order passed by the S. D, O, in Case 
No. 72 of 1960, under Section 5 (i) of the 
Orissa Estates Abolition Act on 30-7-1962 
(Annexure-4); and (c) for issuance of a 
writ of mandamus restraining Opposite 
Parties Nos. 1, 2 and 3 from demanding 
any interest and interfering with the pos- 
session of the petitioner-company. 


7. The Standing Counsel for Op- 
posite Parties 1 to 4 has urged the fol- 
lowing contentions: 

(a) The petitioner-Company has no 
locus standi to challenge the award pass- 
ed under the Land Acquisition Act (An- 
nexure-6) its limited standing in that pro- 
ceeding being, by virtue of Section 50 (2) 
of the Central Act, to appear and to ad- 
duce evidence for the purpose of deter- 
mination of the amount of compensation 
payable. 

(b) The petitioner-company has also 
no locus standi to challenge the order of 
the Estate Abolition Collector (Annexu- 
re-4) because he was not a party to that 
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proceeding under Section 5 (i) of the 
Orissa Estates Abolition Act. 

(ec) A single writ application impugn- 
ing two different orders passed by two 
different authorities under two different 
statutes is not maintainable in law. 

(d) The petitioner having entered into 
an agreement with the State Government 
(Annexure~3) providing an arbitration 
clause for determination of matters of 
dispute including interest should not be 
permitted to invoke extraordinary juris- 
diction of this Court until the alterna- 
tive remedy by way of arbitration was 
exhausted, 

(e) Both the impugned orders hav- 
ing been passed in, 1962 and 1967 and the 
petitioner having come to this Court after 
long delay without explaining the same, 
he should not be permitted to invoke the 
extraordinary jurisdiction of this Court, 

(£) The well settled grounds for issu- 
ance of a writ of certiorari are not avail- 
able for quashing Annexures 4 and 6. 

(g) Assuming that the petitioner 
could challenge the Land Acquisition 
proceeding on the ground that the notice 
was not served on the Opposite Party No. 
5 within 30 days from the date of com- 
mencement of the Validation Act as per 
Section 4 (c) thereof, such non~-service of 
the notice does not, in law, render a pro- 
ceeding invalid or the award void. 

8. One of the general principles of 


issuing writs in the nature of certiorari’ 


for any purpose other than for enforce- 
ment of fundamental rights is that the 
party seeking such a writ must show that 
he has a legal right which entitles him 
to it and that such right has been infring- 
ed. In support of this I may quote a pas- 
sage from the decision of the Supreme 
Court in the case of Calcutta Gas Co, 
(Proprietary) Ltd. v. State of West Ben- 
gal, AIR 1962 SC 1044 which runs as fol- 
lows: 

“Article 226 in terms does not des- 
cribe the classes of persons entitled to 
apply thereunder; but it is implicit in the 
exercise of the extraordinary jurisdiction 
that the relief asked for must be one to 
enforce a legal right, The existence of 
the right is the foundation of the exer- 
cise of jurisdiction of the High Court 
under Article 226. The legal right that 
can be enforced under Article 226, like 
Article 32, must ordinarily be the right of 
the petitioner himself who complains of 
infraction of such right and approaches 
the Court for relief. The right that can 
be enforced under Article 226 also shall 
ordinarily be the personal or individual 
right of the petitioner himself, though in 
the case of some of the writs like habeas 
corpus or quo warranto this rule may 
have to be relaxed or modified.” 

The legal right referred to in the above 
[Passage means a legally enforceable right 
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of substance, The applicant must show 
sufficient personal interest in the subject 
matter of the impugned orders and if his 
interest is too slight or too remote he 
cannot be treated as a person aggrieved 
by those impugned orders. Im this legal 
perspective it is to be determined whe- 
ther the petitioner can have any legal 
right which could be said to be infringed 
by the order passed in the proceeding 
under Section 5 (i) of the Orissa Estates 
Abolition Act or by the award. 

Section 5 of the Orissa Estates Aboli- 
tion Act enumerates the consequences of 
vesting of the estates in the State. Clause 
(i) of Section 5 provides as follows:— 
(Quoting the relevant portions) 

“Where the Collector is satisfied in 
respect of sues. lease of any land 
comprised in such estate ......... , made or 
created at any time after the Ist day of 
January 1946, that such ............ lease 
PEES was made with the object of de- 
feating any provisions of this Act or ob- 
taining higher compensation thereunder, 
he shall have power to make enquiries 
in respect of such lease 
and may, after giving reasonable notice 
to the parties concerned to appear and 
be heard, set aside any, such ......... 
samen teres dispossess the person. claiming 
under “it and take possession of such pro- 
perty in the manner provided in clause 
(h) on such terms as may appear to him 
to be fair and equitable: 

Provided that in case where the Col- 
lector decides not to set aside any such 


LE EE E E] 
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EEE AEE lease ......... he shall refer the 
case to the Board of oo for ree 
mation of the ....1....... lease ...cccescese 


the orders passed by the Board of Reve- 
nue in this behalf shall be final.” 

It is clear that the parties who are en- 
titled to notice in this enquiry are the 
lessee and the lessor, because the sole 
question for determination in that pro- 
ceeding is the genuineness and validity of 
the lease. (See (1969) 35 Cut LT Note 
186), The petitioner cannot, by any 
stretch of imagination, be said to have 
any of his personal rights involved in 
this proceeding nor can it be said that 
any such right has been infringed there- 
in. He, therefore, has no locus standi to 
ask for a writ of certiorari to quash the 
order of the S. D. O. in Case No, 72 of 
1960 under Section 5 (i) of the Orissa Es- 
tates Abolition Act (Annexure-4}, 


9, The lease-hold interest of op- 
posite party No. 5 in 46.99 acres was the 
subject-matter of the Land Acquisition 
proceeding in Land Acquisition Case No. 
10/5 of 58-59. It is after the proceeding 
under Section 5 (i) terminated in her 
favour that notice under Section 9 of the 
Central Act was issued to her and ulti- 
mately an award was passed in her fa- 
vour under Section 11 of the Central Act. 
Section 9 thereof requires notice in the 
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acquisition proceeding to be issued to the 
persons interested in the land acquired. 
This land was being acquired for the 
Company-petitioner and obviously, there- 
fore, the petitioner had no interest in that 
land. The land acquisition proceeding is 
a proceeding for determination of the 
value of the land and other damages caus- 
ed to the persons whose lands were be- 
ing acquired, This proceeding, therefore, 
does not deal with any legal right of the 
petitioner. It is said that since the peti- 
tioner has ultimately to pay the compen- 
sation under the award by reason of its 
contract with the State (Annexure 3) it 
must be held to have an interest in that 
proceeding, Its interest is, however, too 
slight and too remote for it to be treated 
as a person aggrieved by the award. 


Section 50 of the Central Act provi- 
des that— 


“50 (1) where the provisions of this 
Act are put in force for the purpose of ac- 
quiring land at the cost of any fund con- 
trolled or managed by a local authority 
or of any Company, the charges of and 
incidental to such acquisition shall be de- 
frayed from or by such fund or Com- 
pany. l 


(2) In any proceeding held before a 
Collector or Court in such cases the local 
authority or Company concerned may ap- 
pear and adduce evidence for the purpose 
of determining the amount of compensa- 
tion: ` 


Provided that no such local autho- 
rity or Company shall be entitled to de- 
mand a reference under Section 18.” 


This provision makes it clear that 
apart from having a right to adduce evi- 
dence as to the value of the land the 
Company has no further legal right. Sec- 
tion 50 of the Central Act has taken. away 
its right to demand a reference from the 
Company for whom the acquisition has 
been set on foot. The right to make a 
reference under Section 18 has been con- 
ferred on any person who has interest in 
the land acquired and who has not ac- 
cepted the award, Where there are seve- 
ral persons interested, the Collector has 
the obligation to apportion the compen- 
sation amount awarded by him among all 
such persons and any of such persons ag- 
grieved by the amount awarded by the 
Collector or by his apportionment has a 
right to make a reference under Section 
18 of the Act. Section 54 of the Act pro- 
vides for an appeal to the High Court 
from the award or any part of the award 
of the court. In all these proceedings ei- 
ther before the Collector or before. the 
court in reference under Section 18 or 
before the High Court on appeal, the par- 
ties interested are the persons having 
interest in the land and the Collector. The 
Company has no sort of legal right in- 
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volved and in whichever way the award 
is passed it does not infringe any of the 
Company’s rights, The  petitioner-com- 
pany has, therefore, no locus standi what- 
ever except for the limited purpose as 
provided in Section 50 (2) of the Central 
Act, to ask for a writ of certiorari to 
quash the award which it could noet chal- 
lenge, impeach or set aside under any of 
the provisions of the Central Act. This 
is the exact view of the Bombay High 
Court in the case of Himalayan Tle and 
Marble (P) Ltd. v. Francis V. Continho, 
(1970) 72 Bom LR 910 = (AIR 1971 Bom 
341). It has been there held (quoting 
from the headnote), 

; “A company for whom land acquisi- 
tion proceedings are undertaken under 
the Land Acquisition Act, 1894, cannot be 
permitted to challenge the award made 
in these proceedings under Article 226 of 
the Constitution. of India.” 

It is needless to refer to other authori- 
ties on the point which have been notic- 
ed in the Bombay case. 


10. It is, therefore, clear frcm the 
aforesaid discussions that the -petitioner 
has no locus standi to ask for a writ of 
certiorari to quash Annexures 4 and 6. 
Contentions (a) and (b) of the Standing 
Counsel, therefore, succeed. 


11. The jurisdiction of the High 
Court to issue a writ of certiorari is a 
supervisory jurisdiction and it is not en- 
titled to act as am appellate court. This 
means that the finding of fact reacked by 
inferior tribunal as a result of appraise- 
ment of evidence carmot be reopened in 
the writ proceeding. The only grounds 
on which the High Court can issue a writ 
of certiorari are, (a) where there is error 
of law apparent on the face of record, 
but not error of faci, however, grave it 
may appear to be, (b) where the inferior 
tribunal has acted without jurisdiction or 
in excess of it or has failed to exercise 
jurisdiction, or (c) where in exercise of 
jurisdiction conferred upon it the inferior 
tribunal has acted illegally or improperly 
by deciding matters behind the back of 
the party affected by the order, and (d) 
where it has adopted a procedure in in- 
fringement of princitle of natural jus- 
tice, (See the case of Syed Yakoob v. K. 
S. Radhakrishnan, AIR 1964 SC 477.) No 
such ground has been made out in res- 
pect of proceeding under Section. 5 (i) of 
the Orissa Estates Abolition Act, ‘here- 
fore, even on merits, the petitioner can- 
not succeed in the writ of certiorari to 
quash that order (Annexure-4), 


With regard to the land acquisition 
proceeding, the only ground on which the 
award has been challenged to have been 
passed without. jurisdiction is that no 
notice has been served on Opposite Party 
No. 5 within 30 days from the commence- 
ment of the Validation Act, as required 
by the proviso to Section 4 (c) thereof, 
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In this connection relevant portions of 
Section 4 of the Validation Act may be 
extracted:— 


“Notwithstanding anything in any 
law for the time being in force or in any 
judgment, decree or order ci any Court. 
in respect of proceedings for the acquisi- 
tion cf land under the Orissa Act as spe- 
cified in the Schedule— 

(a) any notification published under 
sub-section (1) of Section 3 cf the Orissa 
Act, read with the corresponding notifi- 
cation under clause (c) of Section 2 there- 
of, shall be deemed to be a notification 
issued by the State Government to the 
effect that land in the locality specified 
in the notification was needed for a pub- 
lic purpose and for the company specified 
therein. within the meaning of Section 4 
of the Central Act and shall have the 
same force and effect as fully and effec- 
tively as if the particular land had been 
declared under Section 6 of the Central 
Act to have been needed for the said 
Company; 

(b) any steps taken, things done, 
notices issued and procedure followed 
under sub-sections (2) and (3) of Sec- 
tion 3 of the Orissa Act shall be deemed 
to have been so taken, done, issued and 
followed in pursuance of Sections 5, 7 
and 8 of the Central Act; 


(c) where a notice of acquisition has 
been served or published under Section 4 
of the Orissa Act such lands shall be 
deemed to have been validly vested in 
the State Government and if possession 
has been taken thereof such possession 
shall be deemed to have been validly 
taken, in the same manner, to the same 
extent and with the same force and effect 
as if such vesting and the taking of such 
possession had been in pursuance of Sec- 


tion 17 of the Centrel Act as amended 
by this Act: 
Provided that the Collector shall, 


within thirty days of the date of com- 
mencement of this Act, call upon the 
owner, occupier and persons ‘interested 
in the lands for purposes specified in sub- 
section. (3) of Section 9 and Section 10 of 
the Central Act and so far as may be, in 
the manner laid down therein.” 


The date of commencement of this 
Validation Act is 10-10-59 ang the proviso 
to Section 4 (c) of that Act requires that 
the Collector shall within 30 days of the 
date of commencement of this Act, call 
upon the owner, occupier and persons in- 
terested in the lands for purposes speci- 
fied in sub-section (3) of Section 2 and 
10 of the Central Act and so far as may 
be, in the manner laid down therein. In 
this case the notice was served on 15-3- 
1967 which was apparently more than 30 
days, The requirement of this provision 
was impossible of compliance within the 
period prescribed because the case under 
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Section 5 (i) of the Orissa Estates Aboli- 
tion Act was disposed ` of on 30-7-1962 
whereupon, Opposite Party No. 5 can be 
said to have established his interes: in the 
land which was in dispute till then and, 
it is cnly thereafter that the State or the 
Collector, a7 the case may be, can take 
cognisance of that interest in lang which 
was the cubject-matter of the acquisition 
proceeding and issue appropriate notice 
under Section 9. ‘In the circumstances 
the proviso cannot oparate, Even other- 
wine, the effect of non-compliance of the 
proviso would ke only to defer the conse- 
quences enumerated in clause (c) of Sec-| 
tion 4 of the Validation Act and to com-} 
pel repetition of the procedure commenc- 
ing with Section 9 of the Central Act. 
The purpose of giving notices under Sec- 
tion 9, as is indicated by Section 25 of 
the Central Act, is to put a fetter on the 
claimant from claiming any compensation 
exceeding the amount claimed by him 
pursuant to the notice under Section 9, in 
court, and if no claim has been made pur- 
suant to such notice, the court is prohi- 
bited from awarding any amount exceed- 
ing the amount awarded by the Collector. 
Thus non-service of notice in time under, 
Section 9 of the Central Act would not 
render the proceeding invalid or the 
award void, I think, that for the afore- 
said reasons the award cannot be said to 
have been passed without jurisdiction and 
none of the recognised grounds for issu- 
ance of writ of certiorari having been 
made out, the application for quashing 
Annexure-6 shall also fail. 





12. It is also well settled that} 
exercise of powers ‘for other purposes’ 
under Article 226 is discretionary and 


where the -writ-applicant is guilty of 
laches, that is to sav, there is unreason- 
able delay in approaching the court for 
his’ reliefs, for which there is no satisfac- 
tory explanation, he would not deserve 
the discretionary remedy, Here, Annex- | 
ure-4, was passed in the year 1982 and 
the award (Annexure-6) was made in the 
year 1967 and the petitioner remained 
quiescent till 23-6-1971 and he has offer- 
ed no explanation for this delay in com- 
ing to court, On this ground also the 
petitioner not being vigilant about his 
claim, if any, is not entitled to invoke the 
extraordinary jurisdiction of this Court. 
There are ampile authorities for this prin- 
ciple (See 1973 (1) Cut WR 541 = (1974 
Lab IC 292); (1973) 39 Cut LT 741 and 
ILR (1973) Cut 339 = (AIR 1973 Orissa 
199).) Thus, contention (e} of the Stand- 
ing Counsel has substance. 


, 13. A single writ application seek- 
ing to | quash two different orders 
passed in two different proceedings 


to none of which the petitioner was a 
party cannot be maintained. This view 
has judicial support in the case of Biswa- ` 
ranjan Bose v. Honorary Secy., Ram 
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Krishna Mission, Vivekanand Society 
Jamshedpur, AIR 1958 Pat 653 where it 
has been: held that— 


“separate applications must be. made 
for issue of separate writs to quash sepa- 
rate orders: otherwise, on one application, 
if it succeeds, several separate writs will 
have to be issu 
and that will lead tc an absurd position. 
In that case 4 teachers jointly applied for 
a writ to quash 4 orders of termination 
of service passed against them, That was 
not exactly a case like the present one 
where one applicant is seeking to quash 
two different orders passed at different 
times in two sparate procesdings under 
two different statutes. In other words 
the petitioner bas tried to unite separate 
causes of acfion against different parties 
in the same petition involving different 
reliefs against them. There is no reason 
why the principle as enunciated above 
will not apply to this case also. The more 
direct case on this point is the case of 
Khurjawala Buckles Manufacturing Co. v. 
Commr., Sales Tax, U. P., AIR 1965 AU 
517, In. this case the petition for certio- 
rari was filed for quashing two assessment 
orders relating to two different assess- 
ment years and their Lordships held that 
the said petition was not maintainable, In 
the perspective of the aforesaid case law 
the present writ application for quashing 
two different orders must be thrown out 
as not maintainable. 


14. Coming to the 3rd relief for a 
writ of mandamus restraining the oppo- 
site parties 1 to.3 from demanding any 
interest and interfering with its posses- 
sion, it will be noticed that the petitioner 
entered into a binding’ agreement with 
Government as per Annexure-3 that 
lands enumerated therein, which includes 
lands of opposite party no. 5, shall be 


acquired for it at his cost and expense.’ 


Para. 1 (a) of the agreement stipulated 
that the petitioner shall pay all compen- 
sation, damages, costs, charges and expen- 
ses whatsoever which have been or may 
be paid or incurred in respect of or on ac- 
count of such acquisition, and by para. 12 
of the agreement, it was provided that 
all disputes between the contracting par- 
ties shall be referred to the named arbi- 
trator whose decision shall be final 
and binding. The question of lia- 
bility to pay interest is, having regard 
to the languag2 of para 12, clearly an 
arbitrable issue. In fact, the petitioner 
had admitted, in its letter dated 17/18-11- 
1966 quoted in para. 11 of the counter 
filed by Opposite Party No. 5, its liabi- 
lity to pay compensation amounting to 
Rs. 1,10,478.01 inclusive of interest upto 
31- 3-1967 and in fact on 15-12-1970, a 
sum of Rs. 56,388/- was deposited to- 
wards the discharge of the. said liability. 
The remedy of the petitioner is clearly 
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to seek arbitration of this dispute regard- 
ing interest. Actually the petitioner had 
agreed to go to arbitration. but backed out 
later, The petitioner’s conduct in appro- 
bating and reprobating, as indicated 
above, and the existence of an alternative 
remedy of arbitration disentitles it to the 
discretionary relief regarding interest and 
possession under Article 226 of the Con- 
stitution. 


15, I will now take up, the peti- 
tion for amendment filed by Mr. Mohanty 
on behalf of the petitioner. This applica- 
tion was filed on 3-10-1972, The writ ap- 
plication came up for admission on 29-11- 
1972 and was admitted on that date. Mr. 
Mohanty did not move his amendment 
petition which he should have done on 
the date of admission. A Bench consi- 
dered the question of hearing the writ 
along with F, A. No. 22/68 on 25-1-1974 
and it was decided that this writ appli- 
cation shall be heard separately, Even 
on. that day the petition for amendment 
was not moved, The hearing of the writ 
application commenced on 21-2-1974 and 
was concluded on 11-3-1974. The learn- 
ed Counsel for the petitioner did not move 
his application for amendment at any 
time. during hearing and argued his case 
on the basis of original application. Long 
after hearing owas closed, Mr. Mchanty 
moved his petition for the first time on 
22-3-1974 and it was strongly objected to 
both by the counsel for the State as well 
as for Opposite Party No. 5. They ar- 
gued that if amendment was allowed at 
this late stage it would raise fresh issues 
of fact requiring fresh counter and fresh 
hearing. The petitioner who has been 
guilty of laches in filing this writ appli- 
cation after 8 years of the order under 
Section 5 (i) of the Orissa Estates Aboli- 
tion Act and after 4 vears of making of 
the award has again shown lack of vigi- 
lance in moving the petition for amend- 
ment and to allow it now would be a 
great hardship to the opposite parties, In 
the circumstances we do not think it pro- 
per to allw the amendment sought for. 
eee RR petition is, therefore, re- 
jected. 


16. For the aforesaid reasons, we 
find no merit in this writ application, 
which is accordingly dismissed with costs 
which is assessed at Rs. 500/-. 

S. ACHARYA, J.— I agree. 


Petition dismissed. 
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execution side or on the original side. All 
that is necessary is that the order of stay 


must be passed by ‘such Court’, namely, by 
the Court which passed the decree and in 


which the suit was poe The second 
contention raised on behalf of the petitioner 
is also invalid and must, therefore, be reject- 


ed. 

8. Mr. Mishra then submitted that 
the decree-holder will be kept out from the 
usufruct of her decree notwithstanding the 
fact that her aey for the house was 
goo than that of the judgment-debtors. 

itting in revision, I cannot go into this 
uestion but all that I can observe is that, 
the parties agree amongst themselves, they 
can certainly make proper adjustments so 
as to suit their respective interests. 

. The civil’ revision application is 
dismissed but, under the circumstances 0- 
the case, without costs. 


Revision dismissed. 
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N. L. UNTWALIA, C. J. 
K. B. N. SINGH AND 
S. K. JHA, JJ. 


Shaikh Bande, Appellant v. Jethua Pahan 
and others, Respondent. 

Appeal from Appellate Decree No. 829 
of 1967, Dj- 17-9-1974.* 

(A) Limitation Act (1908), Art. 139 — 
Possession under Kurfa lease prohibited by 
S. 46 (1), Chota Nagpur Tenancy Act — 
Claim of adverse possession by lessee — 
Payment of rent — Whether arrests accrual 
of adverse possession —- Notice to terminate 
tenancy — Necessity of — 1961 BLIR 714 
and AIR 1957 Pat 37, Overruled — ( (i) T. P. 
Act (1882), Ss. 106, 111 (g) and 117; 
(ii) Chota Nagpur Tenancy Act (6 of 1908), 
S. 46 (1)). ; 

Where the plaintiff’s ancestor granted a 
Kurfa lease to the defendant’s ancestor which 
was prohibited under Section 46 (1) of the 
Chota Nagpur Tenancy Act, the possession 
of the defendant’s ancestor (lessee) who comes 
in possession on the basis of an invalid lease 
becomes wrongful and he must be treated as 
a trespasser from the time of his entry. But, 
if he pays rent which is accepted by the 
lessor, his possession ceases to be adverse and 
relationship of landlord and tenant comes 
into existence and he no longer remains a 
trespasser but becomes a tenant. 1961 BLIR 
714 and AIR 1957 Pat 37, Overruled; AIR 
1960 Pat 344. (FB), Civil App. No. 598 of 
1963, DJ- 11-8-1965 (SC) and AIR 1966 SC 
629, Rel. on. (Paras 8, 13) 


*(Against decision of Tarapada Choudhuri, 
Addl. Judicial Commr., Ranchi, Dj- 2-9- 
1967). 
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There is no distinction between a tenant 
coming in possession under a void lease on 
ground of infirmity in the document not hav- 
ing been registered, etc, and a tenant com- 
ing in possession in contravention of law. 
The effect is the same, i. e. the tenant’s posses- 
sion is that of a trespasser from the very 
beginning. It cannot be conceived that in 
the former case the payment of rent will 
arrest the accrual of adverse possession, while 
in the latter case it will not. This will mean 
unfair advantage to a tenant coming in pos- 
session in contravention of a statute and will 
amount to circumventing the statute. 

(Para 12) 

(The question whether the tenant can 
acquire any right to permanent tenancy by 
prescription when he paid rent on the basis 
of a notorious claim of permanent tenancy to 
the knowledge of the landlord, was not decid- 
ed as, in the instant case, the defendant 
(lessee) had neither alleged nor proved that 
Tent was paid on that basis). 


Where the defendant disclaimed the title 
of the plaintiffs within 12 years before the 
institution of the suit for declaration of title 
and recovery of possession, there was no 
question of acquisition of title by adverse 
possession as an occupancy raiyat of the dis- 
puted lands, even if a plea of adverse pos- 
session was available to the appellant, and 
the suit could not be held to be barred by 
limitation. (Paras 14, 15) 

When the defendant disowned the title 
of the plaintiffs, his position was no better 
than a tenant-at-will, which can be terminated 
merely by demand for possession either ex- 
pressly or . by implication, Even an oral 
demand or filing of suit is enough in such 
a case to terminate the tenancy. Where the 
defendant denied the title of the plaintiffs 
prior to the institution of the suit, that by 
itself is sufficient to entail termination of the 
tenancy by forfeiture. Where the tenancy is 
for agricultural purposes, the provision as to 
written notice terminating the tenancy en- 
visaged in Section 106 or Section 111 (g) of 
the T. P. Act is not applicable in view 
of Section 117 of the said Act, nor its prin- 
ciple can be applied on grounds of equity. 
AIR 1961 Pat 350 and AIR 1953 SC 228, 
Rel. on. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1973 Pat { = 1972 BLJR 897 (FB) 12 
AIR 1966 SC 629 = (1966) 1 SCR 831 13 
(1965) Civil Appeal No, 598 of 1963, DJ- 

11-8-1965 (SC) 13 
AIR 1961 Pat 350 16 
1961 BLIR 714 6, 7, 8, 9, 12 
AIR 1960 Pat 344 = 1960 BLIR 245 (FB) 

6, 7, 8, 9, 10, 12 
AIR 1957 Pat 37 = 1956 BLIR 427 7 
AIR. 1953 SC 228 = 1953 SCR 1009 16 
AIR 1952 Pat 46 = ILR 30 Pat 964 6, 12 
AIR 1949 Pat 124 9 
AIR 1924 PC 65 = 51 Ind App 83 13 

Amla Kanta Choudhuri and Animesh 
Chandra Ghose, for Appellant; L, K. Chou- 
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dhury, D. K. Sarkar and Shashi Bhushan 
Prasad Sinha, for Respondents. 


K. B. N. SIN GH, oo This appeal, by 
Defendant No. 1, arises out of a suit for 
declaration of title and recovery of posses- 
sion in respect of 2.28 acres of land, apper- 
taining to Plots Nos. 577, 578, 608, 681 and 
1136 of Khata No. 106, situated in Village 
Chainpur, District Ranchi. 


2. The plaintiff’s case in short is that 
the disputed lands were Bhumihari lands of 
Shital Pahan, uncle and grand-uncle of the 
plaintiffs. Shital Pahan had leased out the 
disputed lands to defendants ancestor, Sheikh 
Saifu, on an annual rental of Rs. 1/4/- as a 
temporary tenant, and after him his heirs, the 
defendants, held the disputed Jand as tenants 
at will, liable to be ejected from the lands 
at the sweet will of the lessor. The lease in 
question, under the Chota Nagpur Tenancy 
Act could not be for more than five years, 
neither could occupancy right accrue to the 
lessee, Shaikh Saifu, or his heirs. After the 
death of Shital Pahan, the plaintiffs inherited 
the disputed lands as his heirs and successors- 
in-interest, and they verbally asked the de- 
fendants to vacate the suit lands, but the de- 
fendants did not pay heed to it. Thereafter 
the plaintiffs sent notices under Certificate 
of Posting as well as under Registered post, 
asking the defendants to give up possession 
of the suit lands, to which also the defend- 
ants paid no heed and thereafter the suit was 
filed for the aforesaid relief. 


. 3 Defendant No, 1 (the appellant), 
son of Shaikh Saifu, Defendant No. 3 Shaikh 
Sehajuddin, Defendant No. 5 Shaikh Saha- 
buddin and Defendant No. 6 Shaikh Allauddin 
(the other heirs of Shaikh Saifu), filed sepa- 
rate written statements, but contested the suit 
jointly. The case of the appellant, which in 
substance jis also the case of the’ other de- 
fendants, is that they denied that their ances- 
tor, Shaikh Saifu, had taken the lands on any 
lease from Shital Pahan on annual rental. 
His case, on the other hand, is that Shaikh 
Shifu purchased the disputed lands 40 years 
prior to the filing of the written statement in 
1963 for a consideration of Rs, 100/- and he 
had ever since been in possession. Shaikh 
Saifu remained in possesion of the disputed 
lands for more than 12 years, without payment 
of rent and acquired indefeasible title by ad- 
verse possession and remained in possession 
till his death about 15 years prior to the filing 
of the written statement. After his death, the 
defendants came in possession of the disput- 
ed lands and have all along been in posses 
sion of the same. There was no relationship 
of landlord and tenant between the parties 
and the suit was barred by limitation and 
adverse possession. The appellant, in the 
alternative, also pleaded that even if assum- 
ing, but not admitting, that Shaikh Saifu 
entered into possession of the suit lands under 
a void lease, then he was a trespasser from 
the very beginning and was in possession of 
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the suit lands without payment of rent, under 
a notorious claim of title and has acquired 
title by adverse possession as occupancy 
Raiyat of the disputed Jands. The service of 
notice by the plaintiffs for vacating the suit 
lands is also denied. The jurisdiction of the - 
Civil Court to entertain the suit was also. 
challenged. 


4. The trial court found that the dis- 
puted land was leased out by Shital Pahan 
to Shaikh Saifu for cultivation on annual 
rental of Rs. 1/4/- and not that Shaikh Saifu 
had purchased the lands from Shital Pahan. 
Not only Shaikh Saifu, but the appellant 
also paid rent and that the defendants are 
tenants in respect of the disputed lands under 
the plaintiffs and paid rent till the year 1949. 
The defendants are tenants from year to year 
or tenants-at-will under the plaintiffs, The 
defendants did not acquire permanent ten- 
ancy by virtue of adverse possession and 
failure to pay rent from 1949 till the institu- 
tion of the suit in 1962 would not create any 
title. The defendants denied title of the 
plaintiffs sometime in the years 1953 to 1955 
and the suit having been instituted in 1962, 
being within twelve years, was not barred 
by limitation. The plaintiffs verbally asked 
the defendants to vacate the lands and this 
was sufficient to terminate the tenancy, al- 
though no notice was necessary. On the 
aforesaid findings, the trial court decreed the 
suit. 

5. On appeal by Defendant No. 1 
(appellant), the lower appellate court dismis- 
sed the appeal, confirmed the findings of the 
trial court and held that the suit being a 
suit for declaration of title and recovery of 
possession was maintainable in the Civil 
Court and Section 139 of the Chota Nagpur 
Tenancy Act was no bar to its maintainabi- 
lity. The appellate court also rejected the 
prayer of the appellant to take a Hukum- 
nama as additional evidence. Thereafter the 
present second appeal has been filed by the 
appellant. 


6. This appeal was referred to a 
Division Bench when it came up for hearing 
before a learned Single Judge of this Court, 
The Division Bench doubted the correctness 
of the Bench decision of this Court in the 
case of Thakur Hansda v. Raju Mian, 1961 
BLIR 714, which has not followed the rule 
laid down in the Full Bench decision of this 
Court in the case of Bastacolla Colliery Com- 
pany Ltd. v. Bandhu Beldar, AIR 1960 Pat 
344, or that the Full Bench decision itself, 
in so far as it reversed the decision in the 
case of Maharaj Singh v. Budhu Chamar, 
AIR 1952 Pat 46, has not been correctly 
decided, and referred the case for being placed 
before a larger Bench and that is how this 
case is before us. 

7. Mr. Amla Kanta Choudhuri, learn- 
ed Counsel appearing on behalf of the appel- 
lant, has urged that the appellant having en- 
tered into possession of the disputed land 
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under a void lease, could acquire the right 
of permanent tenancy by adverse possession 
and payment of rent to the plaintifis and 
their ancestor would not stop the accrual of 
the right inasmuch as the Kurfa lease under 
which the defendants or the defendants’ ances- 
tor came in possession of the disputed land 
was for more than five years, which is pro- 
hibited under S. 46 of the Chota Nagpur Ten- 
ancy Act. The learned Counsel relied upon 
two Bench decisions of this Court in the cases 
of Jatu Das v. Sulochana Mundain, AIR 1957 
Pat 37, and Thakur Hansda v. Raju Mian, 
1961 BLIR 714, and submitted that payment 
of rent would not stand in the way of the 
appellant’s acquiring permanent tenancy right. 
Learned Counsel submitted as was submitted 
before the lower appellate court that the 
plaintiffs being not in possession within twelve 
years of the suit, their right to recovery was 
time barred. The principal question that 
arises for consideration in this appeal is whe- 
ther the aforesaid two decisions, on which 
reliance has been placed on behalf of the 
appellant, are good law, in view of the Full 
Bench decision of this Court in the case of 
eae Colliery Co. Ltd, AIR 1960 Pat 
44, 


8. It has been held in the Full Bench 
decision in the case of Bastacolla Colliery 
Co. AIR 1960 Pat 344 that the possession 
of a lessee who comes in possession on the 
basis of an invalid lease becomes wrongful 
and he must be treated as a trespasser from 
the time of his entry. But, if he pays rent 
which is accepted by the lessor, his possession 
ceases to be adverse and relationship of 
landlord and tenant comes into existence and 
he no longer remains a trespasser but be- 
comes a tenant, except in those limited 
classes of cases where he pays rent on the 
basis of a notorious claim to the permanent 
tenancy to the knowledge of the owner and, 
acceptance of rent. In such cases payment 
of rent will not prevent the acquisition of 
claim as a permanent tenant. It may be 
mentioned that Mr. Amla Kanta Choudhuri 
has not advanced any argument to show that 
the legal proposition, as propounded by the 
Full Bench has been incorrectly propounded 
and that it requires consideration by a larger 
Bench. His submission is that in the deci- 
sion in Thakur Hansda’s case 1961 BLIR 714 
(supra) their Lordships Ramaswami, C. J. and 
Choudhary, J., who were party to the Full 
Bench decision, have rightly distinguished 
the Full Bench decision on the basis of the 
special features of the Santal Praganas Settle- 
ment Regulation, 1872 (Regulation MM of 
1872), which is in pari materia to Section 46 
(3) of the Chota Nagpur Tenancy Act, and, 
therefore, the payment of rent by the ap- 
pellant will not stop the accrual of adverse 
possession in his favour. The correctness of 
this contention now falls to be considered. 


9, In the case of Thakur 
1961 BLIR 714 the plaintiff filed a suit for 
declaration of title and recovery of posses- 


Shaikh Bande v. Jethua Pahan (FB) K. B. N. Singh J.) 


[Prs. 7-9] Pat, 115 


sion on the basis of a Kurfa settlement made 
in his favour by the defendants over 30 years 
prior to the institution of the suit. The 
defendants denied Kurfa settlement or pos- 
session of the plaintiff. The trial court dis- 

i the suit. On appeal the lower ap- 
pellate court found that the setilement was 
void and did not create any title in view of 
Sec. 27 of the Santal Parganas Settlement 
Regulation 1872 (Regulation DiI of 1872). It, 
however, found that the plaintiff had esta- 
blished adverse possession for twelve years 
and so acquired title as a tenant of the dis- 
puted land. On these findings it allowed the 
appeal and decreed the plaintiff’s suit. Against 
that the defendant filed a second appeal in 
this Court and it was urged that in view of 
the findings of the lower appellate court that 
there was payment of rent by the plaintiff 
and its acceptance by the defendant, there was 
no question of adverse possession and the 
plaintiff could not acquire title of a perman- 
ent tenant on the principle of adverse pos- 
session and the Full Bench decision of this 
Court in the case of Bastacolla Colliery Co. 
AIR 1960 Pat 344 (supra) was relied upon 
in support of the submission. A Bench of 
this Court consisting of their Lordships Rama- 
Swami, C. J. and Choudhary, J. held that 
the Full Bench decision was not applicable 
and observed as follows :— 


“eee. Our Opinion, the principle laid 
down by the Full Bench cannot be applied to 
the present case for the obvious reason that 
in the present case any contract or agreement 
of lease is prohibited by Section 27 of the 
Santal Parganas Settlement Regulation (Re- 
gulation 3 of 1872), which reads as follows: 


__ ZI. (1) No transfer by a raiyat of his 
right in his holding or any portion thereof, 
by sale, gift, mortgage, lease or any other 
contract or agreement, shall be valid unless 
the right to transfer has been recorded in the 
record-of-rights, and then only to the extent 
to which such right is so recorded: 


Provided that a lease of raiyati land in 
any subdivision, for the purpose of the esta- 
blishment or continuance of an excise shop 
thereon, may be validly granted or renewed 
by a raiyat, for a period not exceeding one 
year, with the previous written permission 
of the Subdivisional Officer. 


(2) No transfer in contraveniion’ of sub- 
section (1) shall be registered, or shall be in 
any way recognised as valid by any . Court, 
Whether in the exercise of civil, criminal or 
revenue jurisdiction. 

x x x x" 

In the present case it is not possible to draw 
an inference from the conduct of the lessee 
and the lesson with regard to payment of 
rent and it is not possible to say that there 
was a contract or agreement for lease of the 
holding, because such a contract or agree- 
ment is prohibited expressly by the language 
of Section 27 (1) of the Santal Parganas 
Settlement Regulation (Regulation 3 of 1872) 
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which is quoted above. If such an inference 
of a contract or agreement between the par- 
ties is not permissible in the present case, it 
follows that the lessee continues to be in his 
original position of a trespasser on account 
of the statutory prohibition in Section 27 of 
Regulation 3 of 1872. In our opinion, the 
present case is governed by the principle lair 
down by a Division Bench of this “High 
Court in Kala Devi v. Khelu Rai, ATR 1949 
Pat 124 where it was held in similar circum- 
stances, that the lessee had acquired the right 
of a permanent tenant by prescription. In 
that case also the Kaurfa lease was invalid 
because of Section 27 (1) of the Santal 
Parganas Settlement Regulation (Regulation 
3 of 1872) and the defendants were in the 
position of trespassers from the beginning, 
but having been in possession for a period 
of twelve years in open assertion of permanent 
tenancy right had acquired that right by pre- 
scription. It was also held in that case that 
the circumstance that -the defendants had 
been paying rent will be no bar to the acqui- 
Sition of the right of permanent tenancy by 
prescription. In our opinion the principle laid 
down in this case governs the present case 
also and the title of the plaintiff must be 
held to have been established by reason of 
adverse possession for over the statutory 
period of twelve years.” 


10. It will be relevant at this stage 
to refer to the Full Bench decision in the 
case of Bastacolla Colliery Co. AIR 1960 Pat 
344 (supra). There the plaintiff’s case was 
that the defendants took lease of land in 
Village Bastacolla for residential purposes in 
1920, from the New Beerbhum Coal Com- 
pany Limited, who were permanent lessees 
of Village Bastacolla, barring some culturable 
lands, and subsequently executed Kabuliats 
in the Company’s favour. The plaintiff, 
Bastacolla Colliery Company Limited, some 
time thereafter acquired the rights of the 
said New Beerbhum Coal Company Limited 
in Village Bastacolla, In 1950 the plaintiff 
instituted two suits for eviction of the de- 
fendants on the ground that the Kabuliats 
executed by the defendants did not legally 
create any permanent lease in their favour and 
that their names have been wrongly recorded 
in the survey Khatian as Kaiyemi tenants 
in respect of the lands in the suits. The 
defence of the defendants was that they 
took oral settlement of the lands for agricul- 
tural purposes and subsequently executed 
Kabuliats in favour of the Jessors and claim- 
ed permanent tenancy right by adverse pos- 
session. They aiso alleged that they had 
made permanent structures on the lands in 
suit to the knowledge and with the consent 
of the plaintiff and their predecessor-in-in- 
terest, and have all along been paying rent 
for the lands in dispute. The trial court 
decreed the suits. But the lower appellate 
court dismissed the same and found that 
there was no oral settlement in favour of the 
defendants 40 years ago, as alleged by them 
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and the Kabuliats executed by them in- 1920 
created permanent and valid lease in their 
favour, even when no Patta was executed. It 
also found that even if the Kabuliats did not 
create valid leases, the evidence on the re- 
cord and the circumstances show that the 
tenancies were permanent and heritable, and, 
even if that was not so, the defendants had 
acquired “limited rights by virtue of adverse 
possession for the statutory period.” It, how- 
ever, did not indicate the nature of the limit- 
ed right, which, according to it, was acquired 
by the defendants by adverse possession. If 
may be pertinent to mention here that the 
Chota Nagpur Tenancy Act is applicable in 
the District of Dhanbad, to which the suit 
lands appertained. Against this, a second 
appeal was filed, which was ultimately heard 
by the Full Bench. 


Ii. Before the Full Bench it was 
agreed to by the learned Counsel for the 
parties that the Kabuliats in question did 
not create a valid lease in absence of patta. 
One of the main contentions raised on be- 
half of the appellant before the Full Bench 
was that if a person enters into possession of 
a land under an invalid lease, and if he 
pays rent and the lessor accepts it, the re- 
lationship of landlord and tenant comes into 
existence and the lessee’s possession cannot 
be held to be adverse to the lessor, and, con- 
sequently, the lessee cannot prescribe even 
for a limited right, and the nature and dura- 
tion of such a tenancy must be determined 
by reference to Section 106 of the T. P. 
Act, in any case to which that Act applies. 
Sahai, J., who delivered the judgment of the 
Bench and with whom Ramaswami, C. J. and 
Choudhary, J. agreed, after considering vari- 
ous decisions of the Privy Council, the 
Supreme Court as also of other High Court 
and this court, held as follows :— 


“(11) In so far as the second point rais- 
ed by Mr. De is concerned, two principles 
which are well-settled are (1) that the pos- 
session of a lessee, who enters into posses- 
sion on the basis of an invalid lease, be- 
comes wrongful, and he must be treated to 

a trespasser from the time of his entry: 
and (2) that possession of a limited interest 
may be just as much adverse for the purpose 
of barring a suit relating to that interest as 
the possession of a complete interest may be 
adverse for the purpose of barring a suit for 
recovery of the property, or in other words, 
a person in possession of land may prescribe 
for a limited interest like that of permanent 
tenancy. 

© X x 

(12) The possession of a lessee becomes 
wrongful from the time of his entry on the 
basis of a void or invalid lease,; but, if he 
pays rent, which is accepted by the lessor, ` 

is possession ceases to be adverse to the 
lessor, and a relationship of landlord and 
tenant comes into existence. In other words, 
he no longer remains a trespasser but be- 
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comes a tenant. The question then arises 
what the duration of his tenancy would be. 
X X x x 


(15) There are, however, some cases in 
which a lessee can acquire the right of a 
permanent tenant by prescription in spite of 
payment and acceptance of rent. Those are 
cases where the lessee pays rent on the basis 
of a notorious claim of permanent tenancy 
to the knowledge of the owner. The ac- 
ceptance of rent by the owner on the basis 
of the Jessee’s claim as a permanent tenant 
will not prevent the acquisition of such 
a right by the lessee, If the lessee tenders 
the rent on the basis of permanent tenancy 
and the owner refuses to accept it on that 
basis, the parties are at arm’s length, and no 
relationship of landlord and tenant can come 
into existence between them. Hence, the 
lessee’s possession is adverse to the lessor, 
and he may acquire a limited right of per- 
manent tenancy by being in adverse posses- 
sion for the statutory period.” 


12. With great respect to their Lord- 
ships, who decided Thakur Hansda’s case 
AIR 1961 BLJR 714 the Full Bench decision 
in the case of Bastacolla Colliery Co. AIR 
1960 Pat 344 (supra) is not distinguishable 
on account of the special features of Sec- 
tion 27 of the Santal Parganas Settlement 
Regulation, 1872 (Regulation TI of 1872), 
prohibiting any contract or agreement or 
lease. It may be mentioned that the provi- 
sions of Section 46 (1) and (3) of the Chota 
Nagpur Tenancy Act are similar to Sec- 
tion 27 (1) and (2) of the Santal Praganas 
Settlement Regulation, 1872, with this dif- 
ference that lease or mortgage for 5 years 
is permissible under the former. The rele- 
vant portion of Section 46 of the Chota 
Nagpur Tenancy Act, as it existed at the 
time of the defendants’ Settlement, as also 
at the time of the leases in question in the 
cases of Thakur Hansda 1961 BLIR 714 and 
Maharaj Singh AIR 1952 Pat 46 with which 
he are concerned, may usefully be repro- 
uced :-— 


“46. (1) No transfer by a Raiyat of his 
right in his holding or any portion thereof—~ 
(a) by mortgage or lease, for any period, 
expressed or implied, which exceeds 
or might in any possible event exceed, 
five years, or, 
(b) by sale, gift or any other contract or 
agreement, 
shall be valid to any extent: 


Provided that a raiyat may enter into 
a Bhugut Bandha mortgage of his holding or 
any portion thereof for any period not ex- 
ceeding seven years. 

(2) No transfer by a raiyat of his right 
in his holding or any portion thereof shall 
be binding on the landlord, unless it is made 
with his consent in writing. 

(3) No transfer in contravention of sub- 
section (1) shall be registered, or shall be in 
any way recognised as valid by any Court, 
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whether in the exercise of civil, criminal or 
revenue jurisdiction. 
x x x > 


It may be menticned that by Bihar Act 
XXV of 1947 the original Section 46 has 
Since been amended and certain provisos 
have been added, which are not relevant for 
I may add that some 
provisions of the Santal Parganas Settlement 
Regulation, 1872, are also somewhat different 
in other respects. The Deputy Commissioner 
has been given wide power to evict a trans- 
feree in contravention of sub-section (1) of 
S. 27. Sub-section (3) of S. 27 of the Re- 
gulation lays down that if at any time it 
comes to the notice of the Deputy Commis- 
sioner that a transfer in contravention of sub- 
section (1} of that section has taken place, 
he may in his discretion evict the transferee 
and either restore the transferred land to the 
raiyat or re-settle the land with another 
raiyat according to the village custom for 
disposal of an abandoned holding. Proviso 
(a) to this sub-section, however, lays down 
“that the transferee whom it is proposed to 
evict has not been in continuous cultivating 
possession for twelve years.” In other words, 
a transferee who has been in continuous cul- 
tivating possession for twelve years could not 
be evicted. An exception, therefore, has 
been made in case of tenants who have 
been in cultivating possession for twelve 
years, and, the right of acquisition of title 
by adverse possession for twelve years in 
case of such transferees was specifically re- 
cognised and they were not made liable for 
eviction under the Regulation. It may be 
mentioned that Section 27 of Regulation II 
of 1872 has been deleted by the Santal 
Parganas Tenancy (Supplementary Provisions) 
Act, 1949, and accrual of adverse possession 
in Raiyati and some other kinds of lands, 
mentioned in Section 69 of the Santhal 
Parganas Tenancy (Supplementary Provisions) 
Act, 1949 has been barred, as held in a Full 
Bench decision of this Court in the case of 
Bhauri Lal Jain v. The Sub-Divisional Officer 
of Jamtara, 1972 BLJR 897 = (AIR 1973 
Pat 1). Be that as it may, the provisions of 
Section 46 (1) of the Chota Nagpur Tenancy 
Act, with which we are concerned in the 
Instant case, came in for consideration in 
the case of Maharaj Singh AIR 1952 Pat 
47. It was held in that case that payment 
of rent, where the tenancy was invalid since 
inception because of Section 46 (3) of the 
Chota Nagpur Tenancy Act, would not arrest 
accrual of adverse possession, if the lessee 
has been paying rent in assertion of permanent 
tenancy right and the owner’s right to pos- 
session will be barred. In other words, the 
view taken in Maharaj Singh’s case was 
similar to that taken by the Division Bench 
in Thakur Hansda’s case on interpretation of 
Section 27 (3) of Regulation TIT of 1872, 
Maharaj Singh’s case came in for considera- 
tion by the Full Bench and has been over- 
ruled on this question. Relevant portion of 
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the decision of the Full Bench in this regard 
may usefully be quoted :— 


(33) Mr. Chatterji has relied upon Maha- 
raj Singh v. Budhu Chamar, ILR 30 Pat 964 
= (AIR 1952 Pat 46). In that case, the 
defendants’ predecessor came into possession 
' of the disputed Jand under an invalid lease, 
and, therefore, his possession was that of a 
trespasser from the very beginning. They 
remained in possession for over twenty years 
before the suit was instituted for recovery of 
possession. They admitted in the written 
statement that they had always been paying 
rent to the plaintiffs for the suit land; but they 
asserted that they had been in possession of 
that land as permanent tenants. 


It was argued that the defendants’ pos- 
session was not adverse because they admit- 
tedly paid rent to the plaintiffs; but their 
Lordships did not accept that argument. They 
proceeded upon the basis that the admis- 
sion had to be read as a whole, and, as the 
defendants stated in the written statement 
that they were in possession as permanent 
tenants, that had also to be accepted along 
with the admission of payment of rent. With 
preat respect, J am unable to agree. The ad- 
mitted fact of payment and acceptance of 
rent brought a relationship of landlord and 
tenant into existence between the parties. 


That being so, limitation could not run 
against the landlord, as the tenants’ posses- 
sion was not adverse. The defendants’ allega. 
tion that they were in possession as perman- 
ent tenants availed them nothing because, in 
order to succeed, they had to allege and 
prove as a fact that they had been notorious- 
Jy claiming to be permanent tenants and that 
the landlords, being aware of their claim, did 
not accept the rent or accepted it on that 
basis, I have, therefore, reluctantly come to 
the conclusion that, in so far as this point 
is concerned, this case has been wrongly 
decided and must be overruled.” 

It is, therefore, manifest that the deci- 
sion in the case of Thakur Hansda, a case 
relating to Chota Nagpur Tenancy Act, is 
contrary to the decision of the Full Bench 
and could not be distinguished with reference 
to a case decided in relation to Regulation 
HI of 1872, whose provisions are different. 
For the same reason the decision in the case 
of Jatu Das v. Sulochana Mundain, (AIR 
1957 Pat 37), relied upon by Mr. Amla 
Kanta Choudhuri, cannot be said to be good 
law, being contrary to the Full Bench deci- 
sion on the point. It may be mentioned that 
in this decision also the decision in the case 
of Maharaj Singh (supra) was relied upon. 

One aspect of the matter need be em- 
phasised and that is this that there is hardly 
any distinction between a tenant coming in 
possession under a void lease on ground of 
infirmity in the document not having been 
registered, etc., and a tenant coming in pos- 
session in contravention of law. The effect 
is the same, i.e, the tenant’s possession is 
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that of a trespasser from the very beginning. 
It is difficult to conceive that in the former 
case the payment of rent will arrest the ac- 
crual of adverse possession, while in the 
latter case it will not. This will mean unfair 
advantage to a tenant coming in possession 
In contravention of a statute, which is direct- 
ly prohibited by the statute, and will amount 
to circumventing the statute. 


13. The Full Bench decision came up 
for consideration in two cases before the 
Supreme Court. It may be recalled that in 
paragraph (15) of the judgment, Sahai, J., 
has observed that in some cases a lessee can 
acquire the right of a permanent tenant by 
prescription in spite of payment of rent and 
its acceptance by the lessor. Those are cases 
where the lessee pays rent on the basis of a 
notorious claim of permanent tenancy to the 
knowledge of the owner. The acceptance of 
rent by the owner in such cases will not pres 
vent the acquisition of right by adverse pos- 
session, The correctness of this exception to 
the general rule laid down by the Full Bench 
has been doubted by the Supreme Court in 
Civil Appeal No. 598 of 1963 — Patna Muni- 
cipal Corporation v. Ram Das disposed of 
on the 11th August, 1965, where the principle 
laid down in the case of A. S. N. Nainapillai 
Markayar v. T. A. R. A. R. Ramanathan 
Chettiyar, AIR 1924 PC 65 that “No tenant 
of lands in India can obtain any right to 
permanent tenancy by prescription in them 
against his landlord from whom he holds 
the lands”, has been referred to with ap- 
proval. _ Their Lordships of the Supreme 
Court did not go into the correctness of the 
exception to the general rule laid down by 
the Full Bench, as it was neither urged nos 
proved that the tenant paid rent on the basis: 
of a notorious claim of permanent tenancy 
to the knowledge of the landlord. Tt must 
be made clear here and now that in the 
instant case, we are also not concerned with 
the correctness or otherwise of the exception 
laid down by the Full Bench, inasmuch as 
the instant case is also a case where the 
defendant has neither alleged nor proved that 
the rent was paid on the basis of a notorious 
claim of permanent tenancy to the knowledge 
of the plaintiffs. On the other hand, the 
case made out was one of out-right sale and 
in any event of non-payment at any point 
of time, which has not been accepted by the 
van below, ie ceo mentioned. In the 

case, yam Veerraju v, Pechetti 
Venkanna, AIR 1966 SC 629 ¢ 
Court held as follows :-—~ eee 


“It is also well settled that during the 
Continuance of the tenancy, the tenant can- 
not acquire by prescription a permanent 
right of occupancy in derogation of the land- 
lord’s title by mere assertion of such a right 
to the knowledge of the landlord” 


Their Lordships also referred to their earlier 
unreported decision in C, A. No. 598 of 1963, 
D/- 11-8-1965 (SC) (supra) doubting the cor- 
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rectness of the exception to the general rule 
laid down by the Full Bench and observed 
as follows :— 

“As we did not hear any argument on 
that point, we do not also decide whether 
passage lays down the correct law. This 
passage must be read with the following ob- 
servation of the Patna High Court in the 
same case: 

‘If once a tenancy of some kind comes 
into existence either under an express lease 
or under a lease implied by law, the tenant 
cannot convert his tenancy into a permanent 
one by doing any act adverse to the landlord.’ 
It may, however, be mentioned that the ratio 
decidendi of these two Supreme Court deci- 
sions lend support to the general principle 
relating to landlord and tenant as laid down 
in the Full Bench decision. 


24, There is another aspect of the 
matter which also may be considered. In 
the instant case, the courts below have found 
that the appellant and his ancestor were ten- 
ants under the plaintiffs and no case was 
made out on behalf of the appellant that 
Shaikh Saifu was prescribing as a permanent 
tenant under Shital Pahan or the plaintiffs. 
No such customary right under Section 76 of 
C. N. T. Act was pleaded or proved. There- 
fore, there was no question of acquisition 
of any permanent tenancy right under the 
plaintiffs. As found by the court below, rent 
was paid up to 1949. It was between 1953 
and 1955 that for the first time the defend- 
ants disclaimed the title of the plaintifis, 
which is less than twelve years before the 
institution of the suit. Therefore, in the 
instant case, there was no question of acqui- 
sition of title by adverse possession as an 
occupancy raiyat of the disputed lands, even 
if a plea of adverse possession was available 
to the appellant. 


15. Mr. Amla Kanta Choudhuri has 
urged that the suit for recovery of possession 
by the plaintiffs is barred by limitation, in- 
asmuch as the plaintiffs were not in posses- 
sion of the suit lands within twelve years of 
the suit. The appellant has been found pay- 
ing rent up to the year 1949 and was thus 
obviously in possession on behalf of the 
plaintiffs. It was between 1953 and 1955 
that the appellant for the first time set up 
hostile title. The suit, therefore, filed in 
1962 could not be held to be barred by 
limitation. 

16. Mr. Amla Kanta Choudhuri has 
lastly urged that there was no written notice 
terminating the tenancy, and, therefore, the 
plaintiffs’ suit for eviction was not main- 
tainable. The trial court found that there 
was verbal notice terminating the tenancy and 
also that no notice was necessary. This ques- 
tion does not seem to have been agitated 
before the final court of fact. The lower 
appellate court has found that the appellant 
disowned the title of the plaintiffs and his 
position was no better than a tenant-at-will, 
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and a tenancy-at-will can be terminated mere- 
ly by demand for possession either expressly 
or by implication, as held by his Lordship 
Untwalia, J. (as he then was) in the case of 
Jhalku Singh v. Chandrika Singh, AIR 1961 
Pat 350, which, as found by the trial court, 
has been made. The tenancy being for agri- 
cultural purposes, as found by the courts 
below, the provision as to written notice ter- 
minating the tenancy envisaged in Section 106 
or Section 111 (g) of the Transfer of Pro- 
perty Act is not applicable in view of Sec- 
tion 117 of the said Act, nor its principle 
can be applied on grounds of equity (vide 
Namdeo Lokman Lodhi v. Narmadabai, AIR 
1953 SC 228). Even an oral demand or filing 
of suit is enough in such a case to terminate 
the tenancy. In the instant case, the appel- 
lant also denied the title of the plaintiffs 
prior to the institution of the suit. ‘That by 
itself is sufficient to entail termination of the 
tenancy by forfeiture. Thus, there is no 
substance in this submission of Mr. Chou- 
dhuri as well. 

17. In the result, there is no merit in 
this appeal and it is dismissed. But, in the 
circumstances of the case, I would make no 
order as to costs. 

UNTWALIA, C. J.:— I agree. 

S. K, JHA, J. _— I agree. 

Appeal dismissed. 
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N. L. UNTWALIA, C. J., 
K. B. N. SINGH AND 
S. K. JHA, JJ. 

Fakir Mohammad, Petitioner Y. 
Salahuddin and others, Respondents. 

Civil Writ Jurisdiction Case Nos. 429, 
440 and 441 of 1967, D/- 29-8-1974. 

(A) Bihar Land Reforms (Fixation of 
Ceilmg Area and Acquisition of Surplus 
Land) Act (12 of 1962), Ss. 2 (©), (g) and (&) 
and 16 (3) — “Homestead” — It must be a 
home-stead of lIandholder — Land merely 
mentioned as homestead — Court is not 
precluded from coming to a finding that it 
is homestead of landholder, 


The homestead as mentioned in the Ex- 
planation appended to clause (f) of Section 2 
must be a homestead of a landholder, as 
clause (f) requires. The consensus of opinion 
is that a parti piece of land belonging to a 
Taiyat, an agriculturist, which is his home- ' 
stead on which there is no dwelling house op 
any of the things as mentioned in the Ex- 
planation, is not a land covered by the Act. 
It has to be further pointed out that a land 
fit for building purposes not connected with 
agriculture situated ordinarily and generally 
in town or bazaar areas, to which are appli- 
able the provisions of the T. P. Act, is 
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not the homestead of a land-holder to make 
it a land within the meaning of Section 2 (f). 
Held that there was no conflict in 1969 Pat 
LIR 284 and 1969 Pat LJR 418. (Para 5) 


Further, the application under S. 16 (3) 
cannot fail on the ground that description 
given in form L. C. 13 is merely “home- 
stead.” The matter has to be examined with 
reference to other facts and circumstances of 
the case. (Para 6) 

(B) Constitution of India, Art. 226 — 
New plea — Dispute as to right of pre-emp- 
tion — Question about nature of land can- 
not be allowed to be raised for the first time. 


It is not justifiable in law to act upon 
the statement of fact for the first time made 
in the High Court to order any investigation 
in regard to its correctness or to hold upon 
the ipse dixit of the deponent of the counter- 
affidavit that the land transferred was not 
the homestead of a landlord. On the materials 
in the records of the case and in view of 
the lack of stand taken on behalf of the 
respondents before any of the authorities 
below in regard to the nature of the land 
transferred, there was no escape from the 
position that, in the eye of law, the land 
transferred was land within the meaning of 
the Bihar Land Reforms Act of 1962. 


(Para 9) 
Cases Referred : Chronological Paras 
AIR 1973 Pat 97 = 1973 BLIR 12 8 
1971 BLJR 974 8 


1969 Pat LIR 284 4 
1969 Pat LIR 418 = 1969 BLIR 569 4 
1967 BLIR 49 6 


Krishna Prakash Sinha, Nageshwar Saran 
and Shilesh Chandra Mishra, for Petitioner: 
Jugal Kishore Prasad, Brajkishore Prasad I, 
Narendra Prasad and Harendra Prasad, for 
Respondents, 


UNTWALIA, C. J.:—- These three writ 
applications arising out of the one and the 
same proceeding under Section 16 (3) of the 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act, 
1961, hereinafter called the Act, have been 
heard together and are being disposed of by 
this common judgment, Unless otherwise in- 
dicated, the facts will be stated with reference 
to C. W. J. C. 429 of 1967. 


PA Syed Mohammad Muslim, res- 
pondent No. 2, was owner of 0.06 acre of 
land comprised in plot No. 3307, Khata 
No. 517, with his dwelling house standing 
thereon, in village Rangpura, Police station 
Dhamdaha, district Purnea. By a registered 
sale. deed dated 27-2-1965, he transferred the 
said land to Sheikh Salahuddin, respondent 
No. 1, for Rs. 100/-. The petitioner is bro- 
ther of respondent No. 2. In order to claim 
pre-emption under Section 16 (3) of the Act, 
he made a deposit of Rs. 110/- on 13-3-1965 
in accordance with the Act and the Rules 
framed thereunder. The application under 
Section 16 (3) of the Act along with duly 
filed up form L. C. 13 prescribed under the 
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Rules and a certified copy of ‘the Kebzla was 
filed on 15-3-1965; the application wes filed 
against respondents 1 and 2. On service of 
notice, respondent No. 2 appeared or. 29-4. 
1965 and filed his objection, a copy of which 
is annexure 1, to resist the application of 
the petitioner filed under Section 16 (3) of 
the Act. In his objection, he disclosed. that 
respondent No. 1 had committed fraud on 
him and had taken the sale deed or 27-2- 
1965 for a sum of Rs. 100/- only although 
the agreement was to transfer the land with 
the house standing thereon for a sım of 
Rs. 600/-. Respondent No. 2, therefore, 
claimed to have cancelled the sale deed by 
executing a deed of cancellation on 9-4-1965, 
The claim of the petitioner was that he was 
either a co-sharer or an adjacent ratyat to 
the land transferred and the transfer was ta 
a person who was neither. The first autho- 
rity by its order dated 18-6-1965 (annexura 
2) held that the purported cancellation 
brought about by respondent No. 2 was an 
afterthought — not effective; pre-emption was 
ordered. Respondents 1 and 2 preferred 
two appeals before the Commissioner. The 
appeals were dismissed by order dated 6-1- 
1966 (Annexure 3). The two revisions filed 
by the said two respondents were allowed 
by the Additional Member, Board of Re- 
venue, by order dated 24-6-1966 (Annexure 
4), because before the Board it was asserted 
that not only the sale deed dated 27-2-1965 
had been cancelled by the deed of cancella- 
tion dated 9-4-1965 but also another sale deed 
had been executed on the same date, i. Čs 
9-4-1965 in favour of Syed Wahizul Haque 
alias Waizul Haque, respondent No. 3, for 
a sum of Rs. 900/-. The Board, ir view 
of the assertion of new fact, thought :t pro- 
per to remand the case in order to acd res- 
pondent No. 3 as a party to the proceeding 
under Section 16 (3) of the Act and to decide 
the matter afresh in his presence, 


3. Respondent No. 3 on being added 
endeavoured to resist the application of the 
petitioner for pre-emption on several grounds. 
The Additional Collector who decided the 
matter in the first instance after the remand 
order of the Board held, by his order dated 
31-10-1966 (annexure 5), that the cancellation 
and the second sale deed were fraudulent: 
title had completely passed to respondent 
No. 1 under the first sale deed on 27-2-1965. 
In that view of the matter, pre-empticn was 
again allowed. This time three separate ap- 
peals were filed by each of respondents 1 
fo 3 and they were dismissed by a common 
order of the Commissioner on 3-1-1967 (an- 
nexure 6). Three revisions were taken to 
the Board and this time the Board cf Re- 
venue has taken the view that title Œd not 
pass by the first sale deed dated 27-2-1965 
to respondent No. i and the sale deed in 
favour of respondent No. 3 was effective 
and valid. A copy of the order of the Board 


of Revenue dated 17-5-1967 is annexure 7. 
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4, When these writ applications came 
up for hearing before a Division Bench of 
this Court, it was conceded on behalf of 
respondents 1 to 3 — and the concession 
was not retraced before us as it had rightly 
been made — that the view of the Member, 
Board of Revenue, that title had not passed 
by the first sale deed was erroneous in law. 
But then a point was taken on the basis of 
certain statement made in the counter-affida- 
vits filed in the three writ applications that 
the land transferred was not a homestead 
within the meaning of the Act and, therefore, 
was not a land in respect of which an order 
of pre-emption could be made under Sec- 
tion 16 (3). Two Bench decisions in the 
case of Ganesh Prasad v. Jugeshwar Tewari, 
1969 Pat LIR 284 and Phulena Prasad v. 
Jagdish Chaudhary, (1969 Pat LIR 418) were 
placed before the Division Bench, which, in 
its opinion, had apparently some conflict and, 
therefore, the case was directed to be refer- 
ted to a larger Bench. That’s how these 
three writ applications have come before us 
for disposal. 

5. In all the cases, some of which 
will be presently referred to in this judg- 
ment, it has been pointed out that in order 
to attract the provision of Section 16 (3) the 


. land must be land as defined in clause (£) 


of Section 2 of the Act, which says— 


“sand means land which is used or 
capable of being used for agriculture or hor- 
ticulture and includes land which is an 
orchard, kharhar or pasturage or the home- 
stead of a land-holder; 


Explanation— ‘Homestead’ means a 

dwelling house for the purpose of living or 
for the purpose of letting out on rent to- 
gether with any courtyard, compound, attach- 
ed garden, orchard and outbuilding and in- 
cludes any outbuilding for the purpose con- 
nected with agriculture or horticulture and 
any tank, library and place of worship ap- 
pertaining to such dwelling house.” 
It has further been laid down in several 
authorities that the homestead as mentioned 
in the Explanation appended to clause (f) 
must be a homestead of a land-holder, as 
clause (f) requires. The term ‘land-holder’ 
has been defined in clause (g) to say— 


* dand-holder’ means a person who holds 
land as a raiyat or as an under-raiyat and 
includes a mortgagee of land with posses- 
sion;”. 

e consensus of opinion — and, as I shall 
presently show, there is no conflict in any 
of the decisions — is that a parti piece of 
land belonging to a raiyat, an agriculturist, 
which is his homestead on which there is no 
dwelling house or any of the things as men- 
tioned in the Explanation, is not a land 
covered by the Act. It has been further 
pointed out that a land fit for building pur- 
poses not connected with agriculture situated 
ordinarily and generally in town or bazaar 
areas, to which are applicable the provisions 
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of the Transfer of Property Act, is not the; 
homestead of a land-holder to make it a 
land within the meaning of Section 2 @. In 
this background of the law, in certain cases 
it has been held that the land transferred was 
covered by Section 16 (3); in certain cases it 
was opined that it was not so. After briefly 
referring to those cases, I shall presently 
show that, on the facts and in the circum- 
stances of the case and on the materials and 
evidence as they were placed before the 
authorities of the courts below, there is no 
escape from the position that the Jand trans- 
ferred by the sale deed dated 27-2-1965 was 
homestead of a lJand-holder. But before I 
do so, I may briefly refer to the concession 
made on behalf of respondents 1 to 3, in 
regard to the question of passing of title by 
the sale deed aforesaid. There was a clear 
recital in the sale deed that, if the considera- 
tion was not paid, the vendor will be entitled 
to get the amount with interest. In face 
of catena of decisions of this Court, there 
Was no scope for arguing that the intention 
on such a recital was not to pass title on 
execution of the sale deed or that the pas- 
Sing of the title was deferred till the entire 
consideration money mentioned in it was 
paid. In my opinion, therefore, Mr. Jugal 
Kishore Prasad, learned Counsel for res- 
pondents 1 to 3, had rightly conceded that 
the view of the Board that title did not pass 
by the first sale deed was erroneous and 
could not be sustained. In that view of the 
matter, it could not be and was not con- 
tended that the deed of cancellation or the 
second sale deed had, in any way, affected 
the transfer completely made by respondent 
No. 2 to respondent No. 1. 


6. In Mohammad Yasin v. Abdul 
Rauf, (1967 BLIR 49), on considering the 
smaliness of the area of the land transferred, 
its situation being adjacent to a public road, 
ard that portions of the same plot were 
actually in use for non-agricultural purposes 
and on a portion of the disputed land a 
building was standing, it was held that the 
Commissioner was justified in holding that 
the land was outside the scope of the Act, 
because the provisions of the Act had no 
application to urban sites which are used for 
purely non-agricultural purposes. Jt would 
thus be seen that the facts of that case were 
over-whelmingly against the character of land 
being land as defined in Section 2 (£) of the 
Act. I sitting with Kanhaiyaji J., was dealing 
with a similar question in the case of Ganesh 
Prasad (1969 Patna Law Journal Reports 284). 
In paragraph 5 of the judgment I said that 
the application filed by respondent No. 1 
under S. 16 (3) of the Act had got to fail on 
its face. The copy of the kebala attached 
which the application showed that the land 
transferred measuring 10 dhurs was merely 
gharari meaning thereby homestead in the 
sense of land fit for building purposes and 
the kebala did not show that any dwelling 
house stood upon the land or it was trans- 
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ferred along with the land. In that connec- 
tion, on consideration of the definitions, I 
stated at page 287 (column 1)— 


“This seems to be clear from the defini- 

tion of the ‘land’ itself as it must be a land 
which is either used or capable of being 
used for agricultural or horticultural purposes, 
and even if it is a homestead as described 
in the explanation appended to clause (f) 
of Section 2, it must be a homestead of a 
land-holder ag defined in clause (g). That 
would bring about the distinction that if the 
land is not the homestead of a Jand-holder, 
that means of a raiyat engaged in agriculture, 
it will not be a land within the Act and 
hence provision of Section 16 (3) will not be 
applicable to it.” 
Then I referred to the facts of that case and 
said that the transferred land was in Kesaria 
Bazar and it was not clear as to how it was 
connected with any agricultural purpose 
except the statement of respondent No. 1 
that it was the homestead of a raiyat. In 
paragraph 7, however, I stated — 


“I would, however, mainly rest this judg- 
ment in favour of the petitioner on the 
ground that I have indicated and that is this: 
In the second column in Schedule 1 appended 
to Form LC 13, in which schedule descrip- 
tion of the Iand transferred has to be given, 
the words are ‘Description of the land whe- 
ther held for agriculture or horticulture op 
homestead’, Comparing the word ‘held’ in 
the Form with the definition of the ‘land’ in 
Section 2 (f}, it would be noticed that ‘held’ 
there would mean that the description of the 
land should be given as to whether it is 
or capable of being used for agricultural or 
horticultural purposes. No such statement 
with regard to the piece of land in question 
was made by respondent No. 1 in his ap- 
plication. He merely said that it was home- 
stead. But this description did not fulfil the 
description given in the Explanation to Cl. () 
of Section 2 of the Act as on the face of 
the Kebala the land was merely a piece of 
homestead land and not a land which ful- 
filled the description of ‘homestead’ in the 
Explanation.” 

Ultimately, I again said in paragraph 10 that 
the point was fit to be raised for the first 
time in this Court on the face of the record 
which included the petition filed by respond- 
ent No. 1 under Section 16 (3) of the Act 
ard the petitioner was entitled to show that, 
reading the petition with the statement in the 
Kebala which was appended to the petition, 
it was manifest that the transferred land did 
not fulfil the description of homestead as 
required under the Act. Nowhere did I 
mean to say that, if the description given in 
form LC 13 is merely ‘homestead’ then the 
application under Section 16 (3) must fail on 
that ground alone. It would be tantamount 
to saying that description given of the land 
as homestead would make the application so 
very defective as not to permit the court to 


A. LR. 


look to any other fact or material. It may 
well be that fhe mere description -in one 
of the columns of the form as ‘homestead’ 
is not a complete description. In order to 
make it a complete description, it should be 
stated — ‘homestead of a land-holder’? — 
and if it is so stated then the Explanation 
appended to clause (£) of Section 2 will be 
atiracted within its ambit; so will be 
clause (g). But merely because of the insuffi- 
ciency of the description the application 
under Section 16 (3) cannot be thrown out. 
The matter has to be examined with refer- 
ence to other facts and circumstances of the 
case, 


7. In the case of Phulena Prasad, 
(1969 Patna Law Journal Reports 418) my 
learned Brother K. B. N. Singh, J., sitting 
with B. N. Jha, J., did not say anything to the 
contrary on the question of Jaw. In para- 
graph 11 the same definitions incorporated 
in clauses (f) and (g) of Section 2 of the Act 
were referred to as they mere bound to be. 
And, on the facts of that case, it was held 
that the Jand was not recorded as makan 
but had been recorded as bhith and along 
with the other circumstances, it was held 
that it was not a homestead of the kind 
which was covered by Mohammad Yasin’s 
case (1967 Bihar Law Journal Reports 49). 


&. Mr. Fugal Kishore Prasad drew 
our attention to two other Bench decisions of 
this Court in Kamlakant Goswami v. Balgo- 
bind Sah (1971 BLJR 974) and Md. Yusuf 
v. Member Board of Revenue (AIR 1973 Pat 
97) to which I was a party. I don’t think 
in either of these two decisions anything con- 
tradictory to what has been said in the eaf- 
lier decisions which I have reiterated today, 
has been said. `’ 


9, Coming to the facts of the in- 
stant case, it would be noticed that along 
with form LC 13 and a copy of the kebala 
the petitioner had filed his written applica- 
tion, a copy of which is annexure C to the 
counter-affidavit of the contesting respondents, 
in paragraph 1 of this application it wag 
clearly stated— 

“That the applicant and his full bro- 
thers Syed Md. Muslim Opposite 2nd Party 
along with their other agnates own and pos- 
sess a homestead raiyati holding recorded in 
their names under R. S. Khata 517 of Mouza 
Rangpura, Thana No. 131, P. S. Dhamdaha, 
comprising R. S. Plots 3305, 3306 and 3307 
and various other R. S. plots on annual rental 


_ of Re. -/11/3 pies they being co-sharers.” 


A copy of the rejoinder filed by respondent 
No. 2 is annexure 1 to the writ application, 
With reference to the statement in paragraph 
1, it is stated in paragraph 2 of the rejoinder 
that the said respondent had his house stand- 
ing on his own land appertaining to revisional 
survey plot No. 3307. In one of the columna 
of form LC 13 it was stated, as it had to 
be, that the transferor, namely, respondent 
No. 2, was a raiyat. Nowhere in the objec- 
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tion nor at any stage of the proceeding, 
although the case had a chequered history, it 
was asserted either by the vendor or by the 
yendee that the land transferred was not a 
homestead of a land-holder within the mean- 
ing of the Act; it was not asserted that the 
homestead upon which admittedly the dwell- 
ing house of the transferor stood was not 
connected with agriculture, On the materials 
as they were, it was clear that the homestead 
was connected with agricultural operations 
and, therefore, no dispute in that regard 
was raised at any stage of the proceeding 
before the authorities below. For the first 
time, the point was taken in this Court. In 
the counter-affidavit it was asserted that the 
transferor (respondent No. 2) had no other 
apricultural land, the land transferred with 
the house standing thereon was his only land 
and, therefore, it was not a homestead of 
a land-holder. We did not think it justifi- 
able in law to act upon the statement of fact 
for the first time made in this Court to order 
any investigation in regard to its correctness 
or to hold upon the ipse dixit of the deponent 
of the counter-affidavit that the land trans- 
ferred was not the homestead of a landlord. 
In my opinion, on the materials in the re- 
cords of this case and in view of the lack 
of stand taken on behalf of the respondents 
before any of the authorities below in regard 
to the nature of the land transferred, there 
is no escape from the position that, in the 
eye of law, on the basis of the facts found 
in the records of the case, the land trans- 
ferred was land within the meaning of the 
Act. 

10. For the reasons stated above, I 
allow these writ applications and set aside 
the order of the Board of Revenue (annexure 
7). There will be no order as to cost in any 
of the writ applications. 

K. B. N. SINGH, J. smmm I agTep. 

S. K. JHA, J.: E agree. 

Petitions allowed, 
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S. N. P. SINGH, C. J. AND _, 
NAGENDRA PRASAD SINGH, J. 
M/s. Shree Krishna Gyanoday Sugar 
Ltd. and another, Petitioners v. The State of 
Bihar and another, Respondents. 


C. W. J. C. 1361 and 1417 of 1973, DJ- 
16-10-1974. 

(A) Bihar and Orissa Excise Act (2 of 
1915), Ss. 7 (2) (a) and 8 — Jurisdiction of 
Board of Revenue to pass orders directing 
payment to the petitioner for supplies of 
country spirif, in the absence of any order 


passed either by the Collector or the Excise 


Commissioner. 


A -bare reference to the provisions of 
the Act and the rules framed thereunder will 
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show that the Board is vested with supervisory 
powers over the Excise Department and it 
can exercise its powers in respect of grant 
of exclusive privilege regarding the manu- 
facture, supply, storage and sale of intoxi- 
canis, country spirit, liquor ete, (Para 11) 

In view of Section 7 (2) (a), read with 
the notification, No. 470-F, dated the 15th 
January, 1919, issued by the State Govern- 
ment in exercise of its powers under that 
provision (Section 7 (2) (a)) and sub-sec. (3) 
of 5. 8, the Excise Commissioner is subject 
to the general control of the Board and the 
Board can revise any order passed by the 
Excise Commissioner in exercise of its power 
of superintendence, even suo motu. The 
Board can issue directions to the Excise Com- 
missioner even in those cases where no speci- 
fic order has been passed. There is no sub- 
stance in the contention that the order passed 
by the Member, Board of Revenue directing 
the Excise Department to make payment to 
the Petitioner at certain rate for the supplies 
of country spirits is illegal and without juris- 
diction because there was no order passed 
by the Excise Commissioner. AIR 1966 SC 
343, Referred. (Para 13) 


(B) Constitution cf India, Art. 299 — 
Contract made in exercise of statutory power 
— Article 299 does not apply — (Bikar and 
Orissa Excise Act (2 of 1915), S. 22). 


It cannot be disputed that any contract, 
which has to be in accordance with Art. 299 
of the Constitution, is nullified and becomes 
void, if the contract is not executed in con- 
formity with the provisions of Article 299, 
and there is no question of estoppel or rati- 
fication in such cases. But where the State 
Government, in exercise of its powers under 
Section 22 of the Bihar and Orissa Excise 
Act, grants the exclusive privilege to am 
person on certain conditions under S. 22 (1), 
and a licence is received by that person 
under Section 22 (2) it cannot be contended 
that it amounts to a contract made in exercise 
of the executive power of the State Govern- 
ment, within the meaning of Art. 299. The 
State Government, in such circumstances, 
grants the exclusive privilege to a particular 
person for manufacturing or supplying or 
selling articles covered by the Act in exercise 
of its statutory function under Section 22 of 
the Act. (Para 14) 

(C) Evidence Act (1872), S. 115 — Equit- 
able estoppel — Bihar and Orissa Excise Act 
(2 of 1915), Ss. 8, 22 — Supply by petitioner 
of country spirit to Government warehouses 
on assurance by Excise Commissioner as to 
price — Failure of Government to keep as- 
surance — Courts have power, in proceedings 
ander Art, 226 of the Constitution, te compel 
Government to perform its obligations — 
(© Constitution of India, Arts. 226 & 299 — 
Gi) Contract Act (1872), S. 70 — Quantum 
meruit}. 

. Courts have power in appropriate cases 
to compel performance of the obligations 
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imposed upon departmental authorities by 
orders which are executive in character, when 
they find that any person has acted to his 
detriment on solemn promises made by the 
State Government cr its authorities concern- 
ed. (Para 16) 


Where the petitioner supplied country 
spirit to tbe warehouses in Bihar during cer- 
tain period only on the assurance of the 
Excise Commissioner and belief that he would 
be paid at least 42 paise per L. P. litre and 
the Excise Commissioner was competent to 
give such an assurance, but the State failed 
to fulfil its assurance, the member of the 
Board of Revenue, Bihar, was justified as 
well as competent to take the view that the 
State is bound to pay the difference between 
42 paise and 33 paise per L. P. litre, which 
had already been paid to the petitioner, and 
his order directing the Excise Commissioner 
to make payment to the petitioner cannot be 
said to be in any manner illegal, arbitrary 
or unjust. The argument that the claim of 
the petitioner is mere contractual which could 
be enforced only in the Civil Court and not 
under Article 226 of the Constitution is also 
without any substance, since while granting 
the privilege to the petitioner, the State had 
exercised a statutory power conferred under 
the Bihar Orissa Excise Act, and, as such, it 
cannot be equated with those contracts which 
are entered into between the State Govern- 
ment and a citizen in exercise of its execu- 
tive powers. AIR 1968 SC 718; AIR 1971 
SC 1021; AIR 1971 SC 128 and (1949) 1 
KB 227, Rel. on; AIR 1974 Pat 230 and 
AIR 1973 SC 205, Referred. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1974 Pat 230 = 1973 BLJR 657 17 
AIR 1973 SC 205 == (1972) 1 SCA 555 17 
AIR 1971 SC 128 = 1970 SCD 972 18 
AIR 1971 SC 1021 = (1970) 3 SCR 854 16 
AIR 1968 SC 718 = (1968) 2 SCR 366 16 
AIR 1968 SC 1218 = (1968) 3 SCR 214 14 
AIR 1967 SC 203 == (1966) 3 SCR 919 14 
AIR 1966 SC 343 = (1965) 2 SCR 693 13 
AIR 1966 SC 580 = (1966) 2 SCR 63 14 
AIR 1954 SC 592 = (1955) 1 SCR 305 18 
(1949) 1 KB 227 = (1948) 2 All ER 767 16 


Rajeshwari Prasad, Akhouri Binod 
Shekhar Sinha, Devendra Prasad Sinha and 
Ganga Prasad Bimal, for Petitioner in C. W. 
J. C. No. 1361 of 1973 and for Respondent 
No. 1 in C. W. J. C. No. 1417 of 1973. Bala- 
bhadra Prasad Singh, Advocate-General, K. P. 
Verma, Govt. Advocate and R. C. Sinha, 
Jr. to Govt. Advocate for Respondents in 
C. W. J. C. No. 1361 of 1973. Lakshman 
Sharan Sinha, for Petitioners in C. W. J. C. 
No, 1417 of 1973. 


NAGENDRA PRASAD SINGH, J.:— 
These two writ applications arise out of the 
same controversy. In C. W. J. C. No. 1417 
of 1973, the petitioners are the State of Bihar 
and the Commissioner of Excise, Bihar; and 
in C. W. J. C. No. 1361 of 1973, the peti- 
tioner is Messrs. S. K. G. Sugar Ltd. (here- 
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inafter referred to as the “Petitioner”), whose 
tender for supply of country spirit to the 
Government warehouses in Bihar for the 
period commencing from the Ist April, 1968 
to the 31st March, 1971 had been accepted 
by the State Government. As common ques- 
tions of law and fact are involved in the two 
writ applications, they have been heard to- 
ei and this judgment will govern them 
oth. 


2. In éxercise of the powers confer- 
red under Section 22 of the Bihar and Orissa 
Excise Act, 1915 (hereinafter referred to as 
the ““Act”), read with clause 218 of the In- 
structions issued by the Board of Revenue, 
Bihar (hereinafter referred to as the “Board”’), 
in exercise of its powers under Section 90 of 
the Act, tenders were invited for supply of 
country spirit to Government warehouses for 
the period commencing from the ist April, 
1968 to the 3ist March, 1971. The petitioner, 
along with several others, filed its tender, and, 
ultimately, the tenders filed by the petitioner 
and Messrs, Lakshmi Narayan Ram Narayan 
of Ranchi group of distilleries were accepted 
by the State Government. Exclusive pri- 
vilege for supply of country spirit to the 
Government warehouses of North Bihar was 
granted to the petitioner, and for South Bihar 
to the said Messrs. Lakshmi Narayan Ram 
Narayan. By letter No. 1428, dated the 13th 
March, 1968, acceptance of the tender of the 
petitioner was communicated to it. A copy 
of that letter is annexure “1” to C. W. J. Č. 
No. 1361 of 1973 and annexure “2” to C. W. 
J. C. No, 1417 of 1973. The relevant por- 
tion of that letter reads as follows :— 


e I am directed to say that your 


EEE EEEE] 


‘tender for the supply of country spirit, manu- 


factured from the base of pure molasses, to 
the licensed warehouses noted below, for a 
period of three years commencing from the 
1st April, 1968 has been accepted subject to 
the condition that the distillery shall be paid 
42 paise (forty-two paise) per London Proof 
litre on all supplies of molasses liquor within 
the contract area consisting of the following 
warehouses ......... g 


A copy of the letter of acceptance of the 
tender of Messrs. Lakshmi Narayan Ram 
Narayan is annexure “3” to C. W. J. C: No. 
1417 of 1973, from which it will appear that 
exclusive privilege to the said firm was grant- 
z arene ie ae condition that the distilleries 
sha pai paise (fifty seve i 

London Proof litra, a ARR ESE 


3. The petitioner, being aggrieved 
the niger order of as State cae 
granting exclusive privilege only in respect 
to North Bihar, filed a writ application aada 
Articles 226 and 227 of the Constitution be- 
fore this Court, giving rise to C. W: J. C 
No. 197 of 1968. Messrs. Lakshmi Narayan 
Ram Narayan also filed a writ application 
which was numbered as C. W, J. C. No. 234 
of 1968. The two writ applications were 
admitted and operation of thé aforesaid 
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orders of the State Government was stayed 
during the pendency of the writ applications. 


4. In view of the stay granted by 
this Court, the Commissioner of Excise dis- 
cussed the question of- maintaining supplies 
of country spirit to the Government ware- 
houses with the petitioner as well as with 
Messrs. Lakshmi Narayan Ram Narayan, 
and the two suppliers agreed to maintain 
supplies to the Government warehouses after 
the 3ist March, 1968 in the areas allotted 
to them for the period 1965-68. A copy of 
the . proceedings of the meeting held in the 
chambers of the commissioner of Excise on 
the 28th March, 1968 is annexure “2” to 
C. W. J. C. No. 1361 of 1973, the contents 
whereof are as follows :— 

“The question of maintaining supplies of 
country spirit to the existing warehouses was 
discussed by the Excise Commissioner with 
the present contractors Shri S, N. Jayaswal 
(Ranchi Group of Distilleries) and the Re- 
ere of S. K. G. Sugar Ltd., Shri P. N. 

th. 


Both of them agreed that they would 

continue supply of country spirit to the ware- 
houses even after 31-3-1968 according to the 
existing arrangements of contract till the dis- 
posal of the writ application filed by M/s. 
S. K. G. Sugar Ltd., which is pending before 
the Hon’ble Court.” 
The said proceedings were signed by the re- 
presentatives of the two contractors. Ac- 
cording to the petitioner, by a letter, dated 
the 11th July, 1968 (Annexure “3” to C. W. 
J. C. No. 1361 of 1973), it informed the Com- 
missioner of Excise that it had maintained 
supply of the country spirit on the basis of 
arrangement which existed during the con- 
tract period 1965-68 till the disposal of the 
writ application, but the rate for supply after 
the 1st April, 1968 would be 42 paise per 
London Proof litre (hereinafter referred to as 
“L. P. Litre”). The relevant portion of the 
said letter reads thus’:— 


EEPE By an agreement dated 28-3-1968, 
we as well as Messrs. Lakshminarain Ram 
Narain agreed to supply country spirits on 
the basis of the arrangements which existed 
during the contract period 1965-68 till the dis- 
posal of the writ application. 

We have maintained the supplies as per 
agreement dated 28-3-1968. For supplies 
made with effect from 1-4-1968 we are being 
paid by the Department @ 33 paise per L. P. 
Litre. We have accepted payments at this 
rate entirely on provisional basis. It may 
kindly be appreciated that in your letter 
No. 1428 dated 13-3-1968 you were kind 
enough to offer us a rate of 42 paise per 
L. P. Litre for supplies to be made i.e, from 
1-4-1968 at least @ 42 paise per L. P. litre. 

We, therefore, write to make it clear that 
for supplies made on and from 1-4-1968 the 
old rate of 33 paise per L. P. litre is not 
applicable and payments at the said rate 
have been accepted by us only on provi- 
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sional basis. The rate for supplies after 1-4- 
1968 will be 42 paise per L. P. litre as of- 
fered in your letter No. 1428 dated 13-3-1968 
or at any higher rate which may be deter- 
mined after the disposal of the writ applica- 
tion by the Hon’ble High Court, Patna. 


We have thought it necessary to make 
the position clear so that there may not be 
any ambiguity regarding payments received 
by us for supplies made after 1-4-1968.” 

5. Both the writ applications were, 
however, dismissed by this Court on the 6th 
December, 1968. Against the judgment of 
this Court, on leave being granted, the peti- 
tioner as well as Messrs. Lakshmi Narayan 
Ram Narayan filed appeals before the 
Supreme Court. During the pendency of 
the appeals before the Supreme Court, the 
matter regarding supplies of country spirit 
was again discussed by the Excise Commis- 
sioner with the petitioner and Messrs. Lakshmi 
Narayan Ram Narayan on the 15th April, 
1969. In course of the discussion, according 
to the petitioner, the Commissioner of excise 
agreed that the arrangements for supply and 
the rate for the same were provisional, and, 
after the disposal of the appeals by the 
Supreme Court, the parties would be entitled 
to payment at the rate of 42 paise per L. P. 
litre, or at any higher rate which might be 
determined by the Supreme Court. In con- 
firmation of the said discussion, the petitioner 
wrote a letter to the Commissioner of Excise 
on the 16th April, 1969 (Annexure “4” to 
C. W. J. C. No. 1361 of 1973), the relevant 
portion of which reads as follows :— 

“We refer to the discussion held on 15th 
instant in your office. While we have agreed 
to your proposal for maintaining supplies, the 
following had transpired in course of dis- 
cussion there which we would like to put 
on record: 

1. We had submitted that our rates had 
remained constant for nearly last 20 years and 
with overall increase in cost of production, 
we are getting out of pocket in this business. 
We had therefore, submitted that our bills 
for the current supplies at the old contract 
rate should be treated as provisional bills as 
indicated by us earlier vide our letter No. 
SKJ. SKG : DIST: 3862 dated 11-7-1968 and 
the Government should consider paying us 
at least at the rate indicated by them in their 
letter dated 13-3-1968 in acceptance of our 
tender, unless the same is modified and raised 
by the Hon’ble Supreme Court to the level 
of the price paid to M/s. Ranchi Group of 
Distilleries......... ri 


6. The Supreme Court, by its judg- 
ment and order, dated the 26th March, 1971, 
dismissed both the appeals as having become 
infructuous as the period of the contract was 
to expire on the 31st March 1971. The peti- i 
tioner, by a letter, dated the 30th March, - 
1971 (Annexure “5” to C. W. J. C. No. 1361 
of 1973), informed the Excise Commissioner 
regarding the dismissal of the appeal by the 
Supreme Court and claimed payment of the 
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difference between 33 paise per L. P. litre, 
as paid to it, and 42 paise per L. P. litre, as 
agreed to by the State Government in its 
letter, dated the 13th March, 1968, for the 
supplies made during the period 1968-71. The 
petitioner renewed its prayer by another letter, 
dated the 25th June, 1971 (Annexure “6” to 
C. W. J. C. No. 1361 of 1973), for instruc- 
tions for payment of the amount due fo if. 
The same request was reiterated by a letter, 
dated the 22nd August, 1972 (Annexure “7” 
to C. W. J. C. No, 1361 of 1973), inviting 
the attention of the Excise Commissioner to 
the earlier letters of the petitioner. Jt was 
also mentioned in that letter that the repre- 
sentative of the petitioner had personally met 
the Excise Commissioner several times re- 
questing him to order payment of the dues 
to the petitioner. 

7. It has been stated on behalf of 
the petitioner that, in spite of repeated re- 
quests and representations, the petitioner was 
not favoured with any reply from the Com- 
missioner of Excise, nor was the amount due 
to the petitioner paid to it. In paragraph 21 
of C. W. J. C. No. 1361 of 1973, it has been 
stated by the petitioner that the Excise De- 
partment had realised the price of the spirit 
from the retail dealers at the rate of 48 paise 
per L. P. litre for the supplies made to them 
during 1968-71, but they had paid the peti- 
tioner at the rate of 33 paise only. The claim 
for difference over the total supplies made 
by the petitioner during this period came to 
Rs. 8,40,048.97 paise. According to the peti- 
tioner, when the Commissioner of Excise did 
not make any order for payment of the said 
sum, the petitioner filed an application under 
Section 8 of the Act before the Board for 
a direction on the Commissioner of Excise 
to make payment to the petitioner. The 
Member of the Board, after hearing the peti- 
tioner and the State, passed an order on the 
lith May, 1973, directing the Excise Depart- 
ment to make payment to the petitioner at 
the rate of 42 paise per L. P. litre for the 
supplies made by it from the 11th July, 1968 
to the 31st March, 1971. A copy of the said 
order is annexure “8” to C. W. J. C. No. 
1361 of 1973. 


8. On the 24th May, 1973, the peti- 
tioner addressed a letter to the Excise Com- 
missioner requesting him to order payment in 
terms of the order passed by the Member of 
the Board. A copy of the said letter is an- 
nexure “9” to C. W. J. C. No, 1361 of 1973. 
When no reply was received, the petitioner 
wrote another letter, dated the 10th Septem- 
ber, 1973 (Annexure “10” to C. W. J. C. No. 
1361 of 1973) to the Commissioner of Excise 
requesting for immediate payment. Having 
received no reply to the said letters of de- 
mand, the petitioner filed this C. W. J. C. 
No. 1361 of 1973 for a writ of mandamus 
directing the State of Bihar and the Com- 
missioner of Excise to pay the said amount 
of Rs. 8,40,048.97 paise, which the petitioner 
Claims to be entitled to in view of the order 
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of the State Government contained in an- 
nexure “1” as well as the order of the Mem- 
ber of the Board (Annexure “8"). According 
to the petitioner, the respondents are amen- 
able to the jurisdiction of this Court as they 
have neglected and refused to perform theip 
statutory obligations as well as to comply 
with the orders passed by the Member of 
the Board, 


9, C. W. J. C. No. 1417 of 1973 has 
been filed by the State of Bihar and the 
Commissioner of Excise for quashing the 
aforesaid order of the Member of the Board, 
dated the 11th May, 1973, a copy whereof 
is annexure “1” to C. W. J. C. No. 1417 of 
1973, because according to the petitioners, the 
said order is illegal and without jurisdiction 
and, as such, not binding on the State Gov- 
ernment. According to the petitioners of 
C. W. J. C. No. 1417 of 1973, no doubt, ex- 
clusive privilege for supply of country spirit 
in North Bihar had been granted to the peti- 
tioner at the rate of 42 paise per L. P, litre 
and the order had been communicated to it 
by the aforesaid letter, dated the 13th March, 
1968, for the period ist April, 1968 to 31st 
March, 1971; but the petitioner having filed 
the writ application before this Court, the 
operation.of the said order was stayed, and, 
on the 28th March, 1968, the aforesaid ar- 
rangement was arrived at by which the peti- 
tioner had agreed to maintain supply of the 
country spirit to the Government warehouses 
according to the existing arrangement of con- 
tract till the disposal of the writ petition, 
that is, at the rate of 33 paise per L. P. litre, 
which was the contracted rate for the period 
1965-68, and the petitioner was paid at 
that rate. Later, the petitioner purported to 
retract from the said arrangement which was 
devoid of any substance. The acceptance of 
the rate at 42 paise per L. P. litre, com- 
municated by the letter, dated the 13th 
March, 1968 never became effective, Ac- 
cording to the State, the aforesaid letters, 
dated the 11th July, 1968 and the 19th April, 
1969, said to have been sent by the peti- 
tioner, were never received by the Excise 
Commissioner. The application under Sec- 
tion 8 of the Act filed by the petitioner before 
the Board was not maintainable, because 
under that section the Board could have 
revised any order passed by a Collector, the 
Excise Commissioner or the Commissioner of 
a Division. In the instant case, there being 
no order passed either by the Collector on 
the Excise Commissioner, the Board had no 
jurisdiction to pass the order, dated the lith 
May, 1973. 

10. Learned Advocate-General, ap- 
pearing for the State, has, firstly, submitted 
that the Member of the Board by his order, 
dated the 11th May, 1973, has purported to 
enforce a contract which is foreign to the 
scope of the provisions of Section 8 of the 
Act; and there being no order passed either 
by the Collector or by the Excise Commis- 
sioner, the application before the Board fon 
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exercise to its powers under sub-section (3) of 
S. 8 was not maintainable. According to the 
learned Advocate-General, on the facts and 
in the circumstances of the case, there was 
no concluded contract between the petitioner 
and the State, and, as such, the petitioner had 
no right to claim payment at the rate of 
42 paise per L. P. litre. Alternatively, it bas 
been submitted that, even if the petitioner had 
a right to claim the said amount, the forum 
for the said claim was the Civil Court, and 
not this Court for exercise of its powers 
poet Articles 226 and 227 of the Constitu- 
ion, 

11. A bare reference to the provi- 
sions of the Act and the rules framed there- 
under will show that the Board is vested with 
supervisory powers over the Excise Depart- 
ment and it can exercise its powers in res- 
pect of grant of exclusive privilege regarding 
the manufacture, supply, storage and sale of 
intoxicants, country spirit, liquor etc., Sec- 
tion 22 of the Act reads as under :— 

“(1) The State Government may grant to 
any person, on such conditions and for such 
period as it may think fit, the exclusive pri- 
vilege— 

(a) of manufacturing, or supplying whole- 
Sale, or 

(b) of manufacturing supplying 
wholesale, or 

(c) of selling wholesale or retail, or 

(d) of manufacturing or supplying whole- 
sale and selling retail, or 

(e) of manufacturing and supplying whole- 
sale and selling retail any country 
liquor or intoxicating drug within any 
specified local area: 

Provided that public notice shall be given 
of the intention to grant any such exclusive 
privilege, and that any objection made by any 
person residing within the area affected shall 
be considered before an exclusive privilege is 
granted. 

(2) No grantee of any privilege under 

sub-section (1) shall exercise the same unless 
or until he has received a license in that be- 
half from the Collector or the Excise Com- 
missioner.” 
On a reading of this section, it is clear that 
the State Government can grant the exclu- 
sive privilege for manufacture, supply and 
sale of such articles, subject to certain condi- 
tions as it thinks fit. Under Section 7 (2) of 
the Act, the State Government may, by a 
notification, appoint an officer to have con- 
trol of the administration of the Excise 
Department, and delegate to the Board of 
the Excise Commissioner any of the powers 
conferred upon it under the Act. The re- 
levant portion of Section 7 (2) is in these 
words :— 

“(2) The State Government may by noti- 
fication applicable to the whole of the State 
or to any specified local area— 

(a) appoint an officer who shall, subject 
to such control as the State Govern- 


and 
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ment may direct, have the control 


of the administration of the Excise De- 

partment and the collection of the 

excise revenue; . 

$ + Ps + $ : 
(e) delegate to the Board, the Commis- 
sioner of a Division or the Excise 
Commissioner all or any of the powers 
conferred upon the State Govern- 
ment by or under this Act, except the 
power conferred by Section 89 to 
make rules;” 


12. By notification No. 470-F, dated 
the 15th January, 1919, the State Govern- 
ment, in exercise of its powers undep 
clause (a) of Section 7 (2) of the Act, has 
appointed the Excise Commissioner as the 
Officer to have control of the administration 
of the Excise Department, subject to the 
general control of the Board, in the follow- 
ing terms :— 

“No. 470-F. In exercise of the powers 
conferred by the provisions specified below 
of the Bihar and Orissa Excise Act, 1915 
(Act If of 1915) hereinafter designated ‘the 
Act’ the Lieutenant-Governor in Council is 
pleased— 

* $ * * x 
Il. to make the following orders undep 
sub-section (2) of S. 7:— 


(1) Under clause (a)— There shall be an 
Excise Commissioner who subject to 
the general control of the Board, have 
throughout the province of Bihar and Orissa 
the control of the administration of the Ex- 
cise Department and the collection of excise- 
revenue.” 

The State Government has also delegated its 
powers under Section 22 of the Act to the 
Board in these words :— 

(D Under clause (e) of sub-section (2) 
of S. 7, to delegate to the Board the powers 
conferred on the Provincial Government by 
the portions of the Act specified below :— 

* * * * £ 

(4) Section 22, sub-section (1), clauses (a) 
and (b) power to grant the exclusive privilege 
of manufacturing or supplying wholesale opr 
of manufacturing and supplying wholesale 
country liquor or any ,intoxicating drug, . 


13. In view of the aforesaid notifica- 
tion, it cannot be disputed that the State 
Government has appointed the Excise Com- 
missioner to have control of the administra- 
tion of the Excise Department and the col- 
lection of excise-revenue, “subject to the gene. 
tal control of the Board.” Section 8 of the 
Act prescribes that the Collector shall be 
subject to the control of the Excise Commis- 
sioner, and the Board may revise any order 
passed by the Collector or the Excise Com- 
missioner. Section 8 reads thus :— 


“(1) The Collector shall, in all proceed- 
ings under this Act, be subject to the control 
of the Excise Commissioner, and shall, in such 
matters as‘the State Government may direct, 
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be subject to also to the control of the Com- 
missioner of the Division. 


(2) Orders passed under this Act or 
under any rule made hereunder shall be ap- 
pealable in such cases to such authorities and 
under such procedure as may be prescribed 
by rule made under Section 89, clause (c). 

(3) The Board may revise any order 
passed by a Collector, the Excise Commis- 
sioner or the Commissioner of.a Division.” 
In view of the aforesaid provisions, that is, 
Section 7 (2) (a), read with the notification, 
dated the 15th January, 1919 and sub-sec- 
tion (3) of S. 8 of the Act, the Excise Com- 
missioner is subject to the general control 
of the Board and the Board can revise any 
order passed by the Excise Commissioner. 
If any order has been passed by the Excise 
Commissioner, the Board may, in exercise 
of its power of superintendence, revise the 
said order, even suo motu. Reference in this 
connection may be made to the case of M. R. 
Patel v. State of Bihar, (ATR 1966 SC 343). 
In my opinion, the Board can issue direc- 
tions to the Excise Commissioner even in 
those cases where no specific order has been 
passed. When the Act and the notification 
issued thereunder put the Excise Commis- 
sioner subject to the control of the Board, 
it is futile to urge that the Board, either 
suo motu or on an application filed before it, 
cannot issue appropriate directions to the 
Excise Commissioner in conformity with the 
provisions of the Act and the Rules framed 
fhereunder. I am not inclined to take the 
view that the exercise of the power under 
sub-s, (3) of S. 8 can be made nugatory by the 
Excise Commissioner merely by refusing to 
pass a written order. Even if it is assumed 
that the Board can exercise its powers under 
sub-s. (3) of S. 8 only when some order is 
passed by the Excise Commissioner, because 
the sub-section speaks of “any order passed 
DY scveacuns the Excise Commissioner”, yet, in 
view of Section 7 (2) (a), read with the noti- 
fication referred to above, the State Govern- 
ment has clothed the Board with ample power 
of supervision over the acts and omissions of 
the Excise Commissioner, and it can issue 
suitable directions from time to time. In that 
view of the matter, in my opinion, there is 
no substance in the contention of the learned 
Advocate-General that the order, dated the 
1ith May, 1973, passed by the Member, 
Board of Revenue is illegal and without juris- 
diction. 

14, Now, the question is as to whe- 
ther the Board was justified in passing the 
said order on the facts and in the circum- 
stances of the case. It is not disputed that 
the State Government had granted the ex- 
clusive privilege to the petitioner for supply 
of country spirit to the warehouses of the 
State Government for the period 1968-71 in 
respect of certain area of Bihar at the rate 
of 42 paise per L. P. litre. As already indi- 
cated, according to the State, this order 
never came into force in view of the writ 
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application filed by the petitioner and the 
operation of tie said order having been stay- 
ed by this Court as well as by the Supreme 
Court; and the supply for the period in ques- 
tion had been made on the basis of the ar- 
rangement arrived at between the parties in 
the meeting of the 28th March, 1968. In 
this connectiom it was also submitted by the 
learned Advocate-General that no licence, as 
contemplated ander sub-section (2) of S. 22, 
had been rececved by the petitioner from the 
Collector or the Excise Commissioner, and, 
as such, there was no concluded contract on 
the basis of which the petitioner could found 
its claim. In support of his contention, 
learned Advozate-General has drawn ` our 
attention to the cases of Mulamchand v. State 
of Madhya Pradesh, (AIR 1968 SC 1218), 
K. P. Chowdhcy v. State of Madhya Pradesh, 
(AIR 1967 SC 203) and Laliteshwar Prasad 
Sahi v. Batesvar Prasad, (AIR 1966 SC 580), 
where it had been held that the non-compli- 
ance with the provisions of Article 299 of 
the Constitution makes the contract itself 
void and unenforceable. It cannot be disput- 
ed that any contract, which has to be in ac- 
cordance with Article 299 of the Constitu- 
tion, is nullified and becomes void, if the 
contract is not executed in conformity with 
the provisions of Article 299, and there is 
no question of estoppel or ratification in such 
cases. But, it is difficult to accept the con- 
tention raised on behalf of the State that, 
when the State Government, in exercise of its 
powers under Section 22 of the Act, grants 
the exclusive privilege to any person on cer- 
tain conditions under sub-section (1) of S. 22 
and a licence is received by that person under 
sub-s. (2) of that section it amounts to a con- 
tract made in 2xercise of the executive power 
of the State Govt., within the meaning of 
Art. 299 of the Constitution. In my opinion, 
the State Government, in such circumstances, 
grants the exclusive privilege to a particular 
person for manufacturing, or supplying or 
selling articles covered by the Act in exercise 
of its statutory function under Section 22 of 
the Act. In the instant case, by the letter, 
dated the 13th March, 1968, the State Gov- 
ernment had accepted the tender of the peti- 
tioner for suprly of country spirit at the rate 
of 42 paise per L. P. litre. But, in view of 
the writ application filed by the petitioner, 
the petitioner was requested to continue the 
supply on the basis of the existing arrange- 
ment. The petitioner, by its letters, dated the 
{ith July, 196&, and the 19th April 1969, had 
made it clear that the acceptance of 33 paise 
per L. P. litre was provisional and because 
of the pendency of the writ application be- 
fore the High Court and the Supreme Court, 
respectively. The statement of the petitioner 
regarding the letter, dated the 11th July, 1968, 
has been denied by an assistant of the Excise 
Department in the counter-affidavit filed on 


behalf of the State, saying that no such 
letter had been received in the Excise De- 
partment and that there was no entry in any 
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file or diary register to show that such a 
letter was received by the Department. 
Similarly, regarding the meeting held on the 
15th April, 1969 and the letter of confirma- 
tion, dated the 19th April, 1969, it has been 
denied by saying that there was nothing in 
the relevant file to show that the Excise 
Commissioner had agreed to the payment at 
the rate of 42 paise per L. P. litre. The 
affidavit has been sworn by an assistant of 
the Excise Department. But there is nothing 
in the counter-affidavit to show that the said 
assistant was working in the office of the 
Excise Commissioner at the relevant time. In 
‘the last paragraph of the counter-affidavit 
the said assistant has stated that the contents 
of paragraphs 2 to 15 of the counter-affidavit 
were true to his knowledge derived from the 
records of the case. In that view of the 
matter, I am not inclined to place much re- 
liance on the aforesaid statements. It can- 
not be imagined that, when the State Gov- 
ernment had granted the privilege of supply 
at the rate of 42 paise per L. P. litre, as con- 
veyed by the letter, dated the 13th March, 
1968, the petitioner would agree to supply 
at the rate of 33 paise per L. P. litre for the 
whole qeriod. The dispute in the writ ap- 
plication was for a larger area and for a 
higher rate. In that writ application, the 
petitioner had claimed that the area which 
ought to have been allotted to it had been 
allotted to Messrs, Lakshmi Narayan Ram 
Narayan. It had also challenged that, where- 
as the said privilege had been granted to it 
at the rate of 42 paise per L. P. litre, it had 
been granted to Messrs. Lakshmi Narayan 
Ram Narayan at the rate of 57 paise per 
L. P. litre. In that view of the matter, I 
am of the opinion that the petitioner had 
agreed to continue the supply at the rate of 
33 paise per L. P. litre only on the assu- 
rance that it will get the higher rate deter- 
mined to be payable to it by the High Court 
or the Supreme Court, or at least the rate 
which had been accepted by the State Gov- 
ernment while granting the exclusive privilege 
of supply within the area mentioned in the 
aforesaid letter, dated the 13th March, 1968. 


15. Sub-section (2) of S. 22 of the 
Act, no doubt, prescribes that no grantee of 
any privilege under sub-section (1) shall ex- 
ercise the same unless or until he has received 
a licence in that behalf from the Collector 
or the Excise Commissioner. Admittedly, no 
licence had been received by the petitioner, 
as contemplated by sub-section (2). The ques- 
tion is, is it open to the State Government 
to disown its liability incurred under the 
aforesaid letter, dated the 13th March, 1968 
while accepting the tender of the petitioner, 
specially in view of the proceedings of the 
meeting held in the chambers of the Excise 
Commissioner on the 28th March, 1968, a 
copy whereof is annexure “2” to C. W. J. C. 
No. 1361 of 1973? The relevant portion of 
the letter has already been extracted above, 
from which it is clear that the Excise Com- 
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missioner had discussed the question of main- 
tenance of supplies of country spirit to the 
existing warehouses of the Government on 
the 28th March, 1968, and in the munutes 
of the proceedings it was mentioned that the 
petitioner had agreed to continue the sup- 
plies even after the 31st March, 1968 “ac- 
cording to the existing arrangements of con- 
tract till the disposal of the writ application 
filed by M/s. S. K. G. Sugar Ltd., which is 
pending before the Hon’ble Court.” In my 
Judgment, the petitioner had agreed and acted 
to its prejudice on the basis of the assurance 
given by the Excise Commissioner, and it is 
not now open to the Excise Commissioner or 
the State Government to take the plea that 
the supplies made by the petitioner were 
Without any licence and, as such, it was not 
entitled to found its claim on the basis of 
the statutory order passed by the State Gov- 
ernment. I am inclined to hold that there 
has been a substantial compliance of Sec- 
tion 22 (2) of the Act. Under sub-section (2) 
of S. 22, the grantee has to receive the licence 
from the Collector or the Excise Commis- 
sioner before he starts making supplies. 
When the Excise Commissioner, in the meet- 
ing held on the 28th March, 1968, asked the 
petitioner to continue to supply on the basis 
of the existing arrangements till the matter 
was decided by this Court, the petitioner 
made the supplies during the period 1968-71 
on the basis of the order of the Excise Com- 
missioner, although a formal licence in 
Form 27 had not been issued to it. The right 
for making the supply of the country spirit 
flows from sub-section (1) of S. 22. Sub- 
section (2) only fixes a restriction as to since 
when the said right shall be exercised. 


16. This aspect of the matter has 
been considered in several judgments of the 
Supreme Court, where it has held that Courts 
have power in appropriate cases to compel 
performance of the obligations imposed upon 
departmental authorities by orders which are 
executive in character, when they find that 
any person has acted to his detriment on 
solemn promises made by the State Gov- 
ernment or its authorities concerned. In this 
connection, reference may be made to the 
oft-quoted judgment of the Supreme Court 
in Union of India v. M/s. Anglo-Afghan 
Agencies, (AIR 1968 SC 718), where after 
referring to a judgment of the Bombay High 
Court, their Lordships observed :— 


eaves even though the case does not 
fall within the terms of Section 115 of the 
Evidence Act, it is still open to a party who 
has acted on a representation made by the 
Government to claim that the Government 
Shall be bound to carry out the promise made 
by it, even though the promise is not re- 
corded in the form of a formal contract as 
Tequired by the Constitution.” 


The same view was reiterated by the Supreme 
Court in Century Spinning and Manufactur- 
ing Co: Ltd. v. Ulhasnagar Municipal Coun- 
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cil, (AIR 1971 SC 1021), where it was ob- 
served : 

“11. Public bodies are as much bound 

as private individuals to carry out represen- 
tations of facts and promises made by them, 
relying on which other persons have altered 
their position to their prejudice. The obliga- 
tion arising against an individual out of his 
representation amounting to a promise may 
be enforced ex contractu by a person who 
acts upon the promise: when the Jaw re 
quires that a contract enforceable at law 
against a public body shall be in certain form 
or be executed in the manner prescribed by 
Statute, the obligation if the contract be not 
in that form may be enforced against it in 
appropriate cases in equity.” . 
In this connection reference can also be made 
to the observations of Denning, J. in Robert- 
son v. Minister of Pensions ( (1949) 1 KB 227) 
which hasbeen applied even in India :— 

“The Crown cannot escape by saying 
that estoppels do not bind the Crown for 
that doctrine has long been exploded. Nor 
can the Crown escape by praying in aid the 
doctrine of executive necessity, that is, the 
doctrine that the Crown cannot bind itself 
so as to better its future executive action.” 

17. As I have already held, the peti- 
ioner made supplies only on th 
and belief that it will be paid at least at the 
trate of 42 paise per L. P. litre. In view of 
the assurance given by the Excise Commis- 





just. The argument of the learned Advocate- 
General that the claim of the petitioner is 
mere contractual which could be enforced 
only in the Civil Court is also without any 
substance, since it has already been held 
that, while granting the privilege to the peti- 
tioner, the respondent State had exercised a 
statutory power conferred under the Act, and, 
as such, it cannot be equated with those con- 
tracts which are entered into between the 
State Government and a citizen in exercise 
of its executive powers. 

18. On behalf of the State, reliance 
have been placed on a Bench decision of 
this Court in B. K. Sinha v. State of Bihar, 
{AIR 1974 Pat 230), where this Court dis- 
missed a writ application filed by a con- 
tractor whose contract had been cancelied 
by an Executive Engineer. Even in that case 
their Lordships have clearly drawn a dis- 
tinction between contracts which are execut- 
ed in exercise of the executive powers and 
contracts which are statutory in nature. In 
that case it was observed as follows :— 
“I am conscious of the fact that under 
eertain circumstances a writ of mandamus 
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can issue to compel ihe authorities concern- 
ed to do certain acts even though they relat- 
ed to contractual rights. But in such a situa- 
tion the contractual right of a petitioner is 
affected not merely by breach of contract on 
the part of the authorities concerned but 
also because of their violation of statutory 
duties. The matter stands on a different 
footing if the action which is taken by the 
authorities concemed is in violation to theis 
Statutory duties. In the instant case, how- 
ever, it is clear on the fact and in the cir- 
cumstances of this case that as between the 
two contracting parties to the contract, pure 
and simple, one of them is said to have com- 
mitted a breach.” i 


In this connection I may refer to a case of 
the Supreme Court in The D. F. O. South 
Kheri v. Ram Sanehi Singh, (AIR 1973 SC 
205), where their Lordships had occasion to 
consider the effect of an order passed by a 
Divisional Forest Officer cancelling an order 
of his subordinate forest authority depriving 
the respondent in that case of his valuable 
rights, Their Lordships, while affirming the 
judgment of the High Court taking the view 
that the Divisional Forest Officer had no 
jurisdiction to rescind the order passed by 
his subordinate officer, who was duly autho- 
rised to pass the said order, observed as 
follows :— 


“But in the present case the order is 
passed by a public authority modifying the 
order or proceeding of a subordinate forest 
authority. By that order he has deprived the 
respondent of a yaluable right. We are un- 
able to hold that merely because the source 
of the right which the respondent claims was 
initially in a contract, for obtaining relief 
against any arbitrary and unlawful action 
on the part of a public authority he must 
resort to a suit and not to a petition by way 
of a writ. In view of the judgment of this 
Court in K. N. Guruswamy’s case (1955) 1 
SCR 305 = (AIR 1954 SC 592) there can be 
no doubt that the petition was maintainable, 
even if the right to relief arose out of an 
alleged breach of contract, where the action 
challenged was of a public authority invested 
with statutory power.” 


I am also supported by an observation of the 
Supreme Court in Ram Chandra Rai v. State 
of Madhya Pradesh, (AIR 1971 SC 128), 
where, while deprecating summary dismis- 
sal of a writ application in connection with 
a licence issued by the Excise Department, it 
was observed :— 


“The High Court summarily rejected the 
petition observing that the supply of liquor 
to the appellant was under a contract to the 
Government and ‘if the Government had 
committed a breach of the contract the re- 
medy is elsewhere.” It cannot, without fur- 


ther investigation, be said that the rights and 


obligations arising under a licence issued 
under a statutory authority are purely con- 
tractual.” - $ 


w 
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19. A submission was made- on behalf 
of the petitioner that the State had realised 
at the rate of 48 paise per L. P. Litre as cost 
price from the retailers, although the sup- 
plies had been made by the petitioner during 
the relevant period at ‘the rate of 33 paise 
per L. P. litre, and, as such, there is no 
question of the State being a loser in any 
manner if it were to pay the petitioner the 
amount as directed by the Member of the 
Board. In the counter-affidavit, filed on be- 
half of the State it has been stated that the 
amount in excess of 33 paise which had been 
realised from the retailers has already been 
adjusted towards additional surcharge. Dur- 
ing the course of the hearing, learned Advo- 
eate-General, who was followed by Mr. 
Lakshman Sharan Sinha, appearing for the 
State, could not satisfy us as to under what 
authority of law this amount had been ad- 
justed towards additional surcharge. But, in 
my view, this is not at all relevant for the 
purpose of the decision of the present writ 
applications. If the State is liable to pay the 
petitioner the amount directed by the Board 
to be paid to it, then it is of no consequence 
es to how far the State was justified in adjust- 
ing 15 paise per L. P. litre which the Excise 
Department had realised from the retail 
dealers. : 


20. In view of my finding that the 
Member, Board of Revenue had ample juris- 
diction under the provisions of the Act, read 
with the aforesaid notification, to pass the 
order directing the Excise Department to 
make payment to the petitioner at the rate 
of 42 paise per L. P. litre for the supplies 
made between the 1ith July, 1968 and the 
3ist March, 1971 and the said order is not 
illegal or arbitrary on merits, it has to be 
held that there is no merit in C. W. J. C. 
No. 1417 of 1973 filed by the State and the 
Commissioner of Excise. Accordingly, it is 
dismissed. So far as C. W. J. C. No. 1361 
of 1973 filed by Messrs. S. K. G. Sugar Ltd. 
is concerned, it is allowed and I direct issu- 
ance of a writ in the nature of 2 writ of 
mandamus upon the respondents to imple- 
ment the order, dated the 11th May, 1973, 
passed by the Member, Board of Revenue 
(Annexure “8” to the said writ application). 
In the circumstances, there will be no ordes 
as to costs in either case. 


8. N. P. SINGH, C. J. — I apree, 
Order accordingly. 
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Bijan Kumar Bose, Petitioner v. Gouri 
Bose, Opposite Party. 

Civil Revn. No. 742 of 1974, D/- 21-8- 
1974.* 

(A) Special Marriage Act (1954), Ss. 2 
(e), 23 and 31 — ‘District Court? — Petition 
for judicial separation properly presented to 
Judicial Commissioner -—- Transfer of to Addi- 
fional Judicial Commissioner under S. 8, 
Bengal, Agra and Assam Civil Courts Act — 
Validity —— Jurisdiction of transferee Court 
mot barred by S. 23. AIR 1959 Punj 50, 
Dissented from. (Bengal, Agra and Assam 
Civil Courts Act (12 of 1887), 5. 8) — 
(Maxims —- Generalia specialibus non dero- 
gant). 

Where a petition for judicial separa- 
tion under Section 23 of the Special 
Marriage Act properly filed by the 
wife in the Court of the Judicial Com- 
missioner who is the principal Civil Court of 
original jurisdiction and as such the District 
Court within the meaning of S. 2 (2) of the 
Act is transferred by him for disposal to the 
Additional Judicial Commissioner by virtue 
of Section 8, Bengal, Agra and Assam Civil 
Courts Act, the Additional Judicial Commis- 
sioner has jurisdiction to decide the applica- 
tion by virtue of Section 8 under which he 
could discharge the same functions as the 
entertaining Court could discharge in the 
particular case transferred. AIR 1956 SC 
391, Discussed and Foll., AIR 1916 Cal 561 
(FB) and AIR 1945 Pat 322, Rel. on; AIR 
1959 Punj 50, Dissented from. (Para 8) 

The power to transfer class of cases or 
a particular case under Section 8, Bengal, 
Agra and Assam Civil Courts Act is not 
barred by Section 23; Special Marriage Act 
either explicitly or by implication. AIR 1924 
Pat 593 and AIR 1956 Pat 108, Ref. to. 

(Para 9) 

The maxim ‘generalia specialibus non 

derogant’ is not applicable in such a case. 


(Para 10) 
Cases Referred : Chronological Paras 
oe Madh Pra 166 = 1965 Jab 
AIR 1959 Punj 50 = 60 Pun LR 42 4, 11 


AIR 1956 SC 391 = 1956 Cri LJ 781 
AIR 1956 Pat 108 = 1956 BLIR 44 
AIR 1945 Pat 322 = 26 Pat LT 237 
AIR 1924 Pat 593 = ILR 3 Pat 609 5, 
AIR 1919 Cal 133 = 50 Ind Cas 690 
AIR 1919 Cal 720 = 50 Ind Cas 798 
AIR 1916 Cal 561 = 19 Cal WN 791 (FB) 8 


J. C. Sinha, Samir Kumar Ghose and 
Laxmi Narain Das, for Petitioner; R, S. 
Chatterjee and Sachchidanand Choudhary, for 
Opposite Party. 


" (Against order of Banke Bihari Prasad 
ist Add Judi. Commr., Ranchi, D/- 29-5- 
1974). 


CS/CS/A795/75/KSB 


DOO WO A 


132 Pat. [Prs. 1-8] 


ORDER :—. The husband and the wife 
were married in the year 1966. In the year 
1971, a male child was born. It appears 
that the wife, who is opposite party in the 
case, does: not find the continuance of marital 
tie possible. She has filed a suit being Title 
Suit No. 5. of 1973 in the Cocrt of the Judi- 
cial Commissioner at Ranchi for judicial 
separation on the ground of cruelty. She 
has .also prayed for custody of the child. 


2. According to the case of the peti- 
tioner, a few years after the. solemnisation of 
the marriage under the Special Marriage Act, 
1954, there was another ceremony of the mar- 
riage according to Hindu rites. This was in 
the year 1970. In this case, it will not be 
necessary to consider as to whether this was 
factually so, -as, in my view, the rights of 
the parties, so far as the present suit is con- 
cerned, will be governed by the Special Mar- 
riage Act, 

3: The suit has been transferred by 
the Judicial Commissioner to Additional 
Judicial Commissioner, Ranchi. Before him, 
a question was raised as to whether be had 
jurisdiction to try the suit. In the impugned 
order, the learned Additional Judicial Com- 
missioner has held that he has such a juris- 
diction. 


4, Mr. J. C. Sinha, appearing for the 
petitioner, contended that the Additional 
Judicial Commissioner has no such jurisdic~ 
tion to try the suit. He relied on the defini- 
tion of “District Court’ in Section 2 (e), as 
also on Sections 23 and 31 of the Special 
Marriage Act. Section 2 (e) of the Act afore- 
said defines “District Court” ss the principal 
Civil Court of Original jurisdiction. Sec- 
tion 23 requires presentation of an applica- 
tion for judicial separation tefore the Dis- 
trict Court. Tt further envisages that the 
. Court, in the circumstances mentioned in the 
Section, may decree judicial separation. Sec- 
tion 31 states that such an application may 
be presented to the District Court within local 
limits of whose jurisdiction the marriage was 
solemnised or the husband and wife reside 
or last resided together. Relying on the deci- 
sion of the Supreme Court in Kuldip Singh 
v. State of Punjab, (AIR 1956 SC 391), learn- 
ed counsel for the petitioner contended that 
the Court of the Additional Judicial Com- 
missioner was a separate and distinct Court 
of its own and that it did not have concur- 
rent jurisdiction with the Court of the Judi- 
cial Commissioner. He also relied on the 
decision in the case of Janak Dulari v. Narain 
Dass, (AIR 1959 Punj 50). It was next con- 
tended that Section 23 aforzsaid not only 
envisages presentation of an application for 
judicial separation to the District Court as 
defined in the Special Marriage Act but also 
requires disposal thereof by the District 
Court. It was, therefore, contended that dis- 
posal of’ the case by a court other than the 
District Court is not envisaged. Consequ- 
ently, the Additional Judicial Commissioner 
had no jurisdiction to try the suit in question. . 
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Learned counsel further contended that the 
Bengal, Agra and Assam Civil Courts Act 
(hereinafter referred to as “the Act”) cannot 
be of any belp to the petitioner. According 
to him, the Special Marriage Act, being a 
special Act, would prevail. 


S. Mr. R. S. Chatterji, appearing’ fot 
the opposite party, placed reliance on Sec- 
tion 8 of the Act and has contended that, by 
virtue of the provisions thereof, once the case 
has been transferred to the: Court of the 
Additional Judicial Commissioner by the Judi- 
cial Commissioner, the said Court would be 
competent to try, and have jurisdiction to 
decide, the suit. He too relied on Kuldip 
Singh’s case (supra). Reliance was also plac- 
ed on the case of Mt. Daho Kuer v. Mt. 
Tural Devi, (AIR 1924 Pat 593) and Laxman 
Singh v. Kesharbai, (AIR 1966 Madh Pra 
166), apart from the cases referred to in 
the decision of the Court below. It was fur- 
ther contended that, by virtue of Section 40 
of the Speciai Marriage Act, Section 24 of 
the Code of Civil Procedure was applicable 
to a proceeding under the Special Marriage 
Act. Some other contentions were also raised 
which need not be noticed in the view that’ 
I am taking in this case. l 


6. In the case, it is not disputed that 
the Judicial Commissioner is vested with the 
powers of a District Fudge, and that the pro- 
visions of Bengal, Agra’ and Assam Civil 
Courts Act shall be applicable, I proceed to 
cone the contentions on the aforesaid 

asis. 


7. Section 2 (e) defines “District 
Court? as the principal Civil Court of origi- 
nal jurisdiction. It is not disputed that the 
Court of Judicial Commissioner is the prin- 
cipal Civil Court of original Jurisdiction. The 
question for consideration, therefore, is whe- 
ther by virtue of the powers conferred by 
Section 8 of the Act, the Judicial Commis- 
sioner can transfer the suit to be tried by 
the Additional Judicial Commissioner. In 
that context, I shall examine the last two 
contentions raised by the learned counsel for 
the petitioner later. At present, I propose to 
deal with the Supreme Court decision and 
the effect thereof on the present controversy. 


8. The Supreme Court in ’ Kuldip 
case was considering the provi- 
sions of the Punjab Courts Act. Section 18 
of that Act is, for practical purposes, similar 
to the provisions of Section 3 of our Act 
Section 21 similarly corresponds to Sec- 
tion 8 of the Act, It is, therefore, clear that 
the principles of Kuldip Singh’s case (supra) 
shall govern the present case. It would, 
however, be important to notice the circum- 
stances in which the relevant question arose 
before the Supreme Court. There, it ap- 
pears, an appeal against an order passed by 
the Senior Subordinate Judge, rejecting an 
application filed before him praying that a 
complaint be filed against the appellants of 
that case was filed directly in the Court of 
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the Additional District Judge. One of the 
questions, and that is the question with 
which we ate concerned, before the Supreme 
Court was whether the learned Additional 
District Judge had jurisdiction to entertain 
and decide the appeal. It was in that con- 
text that the provisions of the Punjab Courts 
Act were examined. After quoting Sec 
tions 18 and 21 of the Punjab Act, it was 
observed (in relation to Additional Judges 
who were commonly known as Additional 
District Judges) as follows :— 


“But these Judges cannot discharge all 
the judicial functions of the District Judge. 
Their ` jurisdiction is a limited one and is 
limited to the discharge of such functions as 
may be entrusted to them by the District 
Judge.” 

Section 21 (2) states as follows :— 

“An Additional Judge so appointed shall 
discharge any of the functions of a District 
Judge “which the District Judge may assign 
to him.” It is true that S. 21 (2) goes on 
to say that, “in discharge of those functions 
he shall exercise the same powers as the Dis- 
trict Judge”, but these powers are limited to 
the cases with which he is entitled to deal. 
Thus, if his functions are confined to the hear- 
ing of appeals he cannot exercise original 
jurisdiction and vice versa. But if he is in- 
vested with the functions of an appellate tri- 
bunal at the District Court level, then he can 
exercise all the powers of the District Judge 
in dealing with appeals which the District 
Judge is competent to entertain.” 

Their Lordships of the Supreme Court have 
further held 


“as the Punjab Courts Act does not con- 
template the appointment of Additional 
Judges to the District Court, none can be 
appointed. The Court contemplated is the 
Court of the Additional Judge which is in the 
nature of a special tribunal set up for a 
special purpose and invested with the powers 
of a District Judge when dealing with the 
matters specially entrusted to its jurisdiction. 
We hold therefore that the Court of the 
Additional Judge is not a division Court of 
the Court of the District Judge but a separate 
and distinct court of its own.” 


Relying particularly on the latter observation, 
the learned counsel for the petitioner con- 
tended that, since the Court below was a 
separate and distinct Court, it could not ex- 
ercise the powers that could be exercised by 
the Judicial Commissioner. In my view, the 
observations aforesaid have to be read along 
with other observations which I have already 
quoted. My interpretation of these observa- 
tions is that the Supreme Court held that the 
Additional Judges, in the scheme of the Pun- 
jab Act, could not claim to be Court of con- 
current jurisdiction with that of the District 
Judge and entertain an appeal directly which 
was entertainable by the District Judge. It 
does not lay down that a District Judge while 
exercising powers under Section 21 of that 
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Act, cannot transfer a case to the Additional 
Judge and that he (the Additional Judge) 
cannot decide the case thereafter. In fact, 
the observations quoted by me clearly lead 
to a contrary conclusion. It has been stated 
that the jurisdiction of Additional Judges is 
limited to the discharge of the functions as 
may be entrusted to them. What has been 
emphasised is that they cannot directly en- 
tertain or deal with matters which have to 
be dealt with by the District Judge unless 
there has been ‘an order as envisaged under 
sec, 21 (2). To that extent their power is 
limited. They cannot exercise original juris- 
diction; but, once an additional Judge is re- 
quired by the District Judge to discharge any 
function of the District Judge which may be 
assigned to him he has the same powers as 
the District Judge himself. In my view, 
therefore, this case is authority for the pro- 
position that once a case has been properly 
assigned to an Additional Judge (which in the 
present case would mean to the Additional 
Judicial Commissioner) by the District Judge 
(which in the present case would mean to 
the Judicial Commissioner) the Additional 
Judge can discharge the functions which the 
entertaining Court could discharge. It may 
be clarified that the power of transfer under 
sec. 8 of the Act is not confined to assign- 
ment of particular class of cases to the Addi- 
tional Judges but includes the power to trans- 
fer a particular case (See Rup Kameshwar 
Lal v. Jaijai Bibi, AIR 1916 Cal 561 (FB) 
and Inderdeo Ojha v. Emperor, AIR 1945 
Pat 322 at p. 325). It is, therefore, not pos- 
sible to concede to the contention of the 
petitioner that the Court below had no juris- 
diction to decide the suit on the basis of the 
ik contention raised on behalf of the peti- 
ioner. 


9, Since, in my view, the Supreme 
Court decision itself leads to a view contrary 
to the one propounded by the petitioner, it 
is not necessary to discuss decisions of other 
Courts which have been cited in the course 
of argument. 

I may now notice the second con- 
tention raised on behalf of the petitioner. 
It is said that Section 23 of the Special Mar- 
riage Act bars the disposal of an application 
for judicial separation except by the District 
Judge himself. Section 23, so far it is rele- 
vant, may be quoted; 

“The petition for judicial separation may 
be presented and the Court, on being satisfied 
of the truth may decree judicial separation 
accordingly.” 

It should be noticed that there are no words 
in this section which explicitly bar the ex- 
ercise of power of transfer, if available under 
some other statute, nor do I read such a 
limitation by necessary implication. There are 
various Acts where Courts as defined in the 
relevant provisions of the Act have been 
conferred with jurisdiction to deal with cases 
arising out of those statutes. We find that 
In such statutes there are provisions to the 
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effect that the Court (as defined) has to decide 
specifically matters mentioned: therein. No 
case has been brought to my -notice which 
takes a view that in those statutes the Court 
as defined can alone deal with the case 
and if there are provisions similar to the pro- 
Visions contained in the Bengal, Agra and 
Assam Civil Courts Act there cannot be a 
transfer to the Courts set out in such Acts. 
In fact, we find that in Mt. Daho Kuer v. 
Mt. Tural Devi, (AIR 1924 Pat 593) which 
was a case under Probate Administration Act, 
1881, it has been held, relying on the pro- 
visions of Section 8 of Bengal, Agra and 
Assam Civil Courts Act, that a District Judge 
may transfer a class of cases or a particular 
¢ase to the Additional (District) Judge in 
order to relieve himself of the burden ‘on 
account of accumulation of cases. Similar is 
the view in respect to Land Acquisition Act 
(see Lila Mahton v. Sheo Govind Singh, AIR 
1956 Pat 108 which places reliance on the 
decisions reported in AIR 1919 Cal 133 and 
AIR 1919 Cal 720). It is, therefore, not pos- 
sible to hold that the power to transfer cases 
as envisaged in the Act is by either explicitly 
or by implication barred by Section 23 of 
the Special Marriage Act. 


= I0. The last contention may now be 
noticed. The maxim “Generalia specialibus 
non derogant” has been explained in autho- 
Titative text books on interpretation of sta- 
tutes. In Maxwell’s Interpretation of Statutes 
it is stated :— 

“Now if anything be certain it is this 
“said the Earl of Selborne L. C. in The Vera 
Cruz, that where there are general words in 
a later Act capable of reasonable and sensi- 
ble application without extending them to 
subjects specially dealt with by earlier legis- 
lation, you are not to hold that earlier and 
special legislation indirectly repealed, altered, 
or derogated from merely by force of such 
general words, without any indication of a 
particular intention to do so.” In a later 
case, Viscount Haldane gaid: “We are 
bound to apply a rule of construction which 


' has been repeatedly laid down and is firmly. 


established. It is that whenever Parliament in 
an earlier statute has directed its attention to 
an individual case and has made. provision 
for it unambiguously, there arises a presump- 
tion that if in a subsequent statute the Legis- 
lature lays down a general principle, that 
general principle is not to be taken as meant 
to rip up what the Legislature had before 
provided for individually, unless an inten- 
tion to do so is specially declared. A merely 
general rule is not enough, even though by its 
terms it is -atated so widely that it would, 
taken by itself, cover special cases of the 
kind I have referred to.” 


The situation in the present case is complete- 
ly different from what has been explained 
above. It would, thus, be clear that the 
maxim “Generalia specialibus non derogant” 
is not applicable to the present case, 
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11. I must also notice the decision in 
Janak Dulari’s case (AIR 1959 Punj 50). In 
that. case, relying on the decision in Kuldip 
Singh’s case (supra) it was held by the Pun- 
jab High Court that a district Judge to 
whom a petition under the Hindu Marriage 
Act has been presented cannot transfer it to 
an additional District Judge. In my view 
there ig nothing in the Supreme Court deci- 
sion~ which leads to the conclusion to which 
the learned Judges. in the Punjab case have 
arrived at. Į, therefore respectfully differ 
from the view taken by the Punjab High 

12. In the result, this application fails 
and is dismissed, but without costs. 

Let the records. be sent down immediately 
and the hearing in the Court below be 
expedited. 

Revision dismissed. 
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M/s. Ganga Motor Service, Petitioner v. 
The Under Secretary to the Government of 
Bihar and others, Opposite Parties. 


Civil Writ Jur. Case No. 1286 of 1969, 
D/- 27-3-1974, 

(A) Motor Vehicles Act (1939), Ss. 64 (1) 
(f), 47 — “A person providing transport faci- 
lities” — A person providing transport faci- 
lities mot along or near the proposed route 
or area is not competent to file an appeal 
under S. 64 (1) (8. 

Section 64 (1) (f) haa to be read along 
with the other provisions of the Act. The 
expression “a person providing transport faci- 
lities” must be read in the context of the 
person mentioned in Section 47 as “provid- 
ing passenger transport facilities by any 
means along or near the proposed route or 
area.” A person who is not competent to 
make any representation before a Regional 
Transport Authority to the grant of a renewal 
of the permit under Section 47 is not com- 
petent to file an appeal under Section 64 (1) 
(£). The right of appeal by a person must 
be based on some infringement of his right 
at the original stage by an adverse order 
against him. (Case law discussed). 

(Paras 5, 7, 11) 
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Prasad Singh (J. -C. to 9. C. No. 1);. for Op- 
posite Parties Nos. 1 to 3. 


HARI LAL AGRAWAL, J.:— This is 
an application for issue of an appropriate 
writ in respect of an order passed by the State 
Transport Appellate Authority, Bihar, Patna, 
(Opposite Party No. 2) dated 6-3-69, a copy 
of which is Annexure ‘4’ to the writ applica- 
tion, passed in Appeal case No. A3-202/69, 
under the Motor Vehicles Act (hereinafter 
to be referred to as the ‘Act’) by which it 
has held that the petitioner was not com- 
petent to file an appeal before it and also 
the order of the State Government in the 
department of Transport dated 9th August, 
1969, passed on the representation of the 
petitioner under Section 64-A (Bihar Amend- 
ment) of the Act, a copy of which is An- 
nexure ‘6’ to the writ application. 


2. The facts relevant for the purpose 
of the present application are these. Smt. 
Sandhya Tara Mukherjee (Opposite Party 
No. 4) was granted a permanent Stage Car- 
riage Permit No. 128/57-60 with, respect to 
Deoghar-Sangrampur route via Sahebganj but 
after the expiry of the term of the said 
permit, opposite party No. 4 made an ap- 
plication for its renewal before the East 
Bihar Regional Transport Authority, Bhagal- 
pur (opposite party No. 3), which was publish- 
ed in the Bihar Gazette dated the 28th 
August, 1968, inviting the fépresentation, if 
any, in respect of the said renewal in pur- 
suance. of Section 57 (3) of the Act. 


The petitioner is also a permit holder 
and is providing passenger transport facilities 
on different routes in the State of Bihar in- 
cluding a route in the district of Dumka, 
namely, Dumka-Rampur Hat. It is not 
necessary to state the grounds on which ‘the 
renewal of the application of opposite party 
No. 4 was opposed by the petitioner for dis- 
posing of the question raised by him, in this 
Court. A true copy of the representation 
filed by the petitioner is Annexure ‘2’ to’ the 
writ application. 


3. Opposite party No. 3 by its order 
dated 8/9th December, 1968, rejected the re- 
presentation of the petitioner and granted the 
renewal of the permit in question to opposite 
party No. 4, a copy of the order is Annexure 
‘7 to the writ application. Against this order 
of opposite party No. 3, the petitioner filed 
an appeal before the Appellate Authority, 
namely, opposite party No. 2 under S. 64 (Ð, 
of the Act, but the appellate authority by its 
order dated 6-3-1969 rejected the appeal inter 
alia on the ground that the petitioner was not 
competent to file the appeal itself, a true copy 
of which order is Annexure ‘4’ to the writ 
application. As already stated above, the 
representation of the petitioner to the State 
Government also failed. The petitioner, 
therefore, has moved this Court by the pre- 
sent application and has prayed that the said 
orders passed by the Regional Transport 
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Authority rejecting fhe representation and . 
granting the renewal of the permit of spposite 
party No. 4., of the Appellate Authority and 
that of the State Government, namely, An- 
nexures ‘3’, ‘4’ and ‘6’ be quashed. 

_ 4 Mr. Amla Kant Choudhary, learn- 
ed counsel for the petitioner has challenged 
the order of the Appellate Authority, name- 
ly, opposite party No. 2 which held that the 
petitioner was not competent to file the ap- 
peal under Section 64 (f) of the Act, as 
erroneous and misconceived. The Appellate 
Authority found that the petitioner did not 
satisfy the condition of the said clause as 
he was not a person providing passenges 
transport facilities by any means along oF 


near the proposed route or area within the 
meaning of clause (f) of Section 64 of the 
Act, clause (f) of Section 64 reads as follows: 

“Any person— 

(£) being a local authority or police 
authority or an association which, or a per- 
son providing transport facilities who, having 
opposed the grant of a permit, is aggrieved 
by the grant thereof or by any condition 
attached thereto, or” 
Mr. Choudhary contended that the only re- 
quirement of a person competent to file an 
appeal before the Appellate Authority was 
that he should bə a person providing trans- 
port facilities and secondly, that he should 
have opposed the grant of the permit before 
the Regional Transport Authority under Sec- 
tion 57° of the Act and that the transport 
facilities being provided, need not be along 
or near the proposed route or area which 
qualification was not contemplated within 
clause (f) of Section 64 itself and, therefore, 
the petitioner, according to the decision of 
the Appellate Authority itself, being a person 
providing -the transport facility was compe- 
tent to maintain the appeal, as the second 
condition was fulfilled by the petitioner, 
namely, of opposing the grant of the permit 
to opposite party No. 4. 

5. In.order to appreciate the con- 
tentions raised on behalf of the petitioner, it 
is necessary to refer certain other relevant 
provisions of the Act. Section 47 presc- 
ribes the procedure for consideration of an 
application for stage carriage permit by @ 
Regional Transport Authority and after lay- 
ing down the various factors for considera- 
tion, enumerated in different clauses it has 
been further provided “and> shall also take 
into consideration any representations made 
by persons providing passenger transport 
facilities by any means along or near the 
proposed route or area,”. From the afore- 
said provision, it is manifest that the making 
of a representation is contemplated by only 
such persons who should not only be pro- 
viding passenger transport facilities by any 
means at any place but such transport faci- 
lities must be provided by the person con- 
templated to be competent to make a repre- 
sentation along or near the proposed route 
or area. It must be stated at once that the 
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petitioner has not challenged before us the 
finding of the opposite party No. 3 that he 
Was not a person providing transport facili- 
ties along or near the proposed route or area 
of opposite party No. 4 for which the renewal 
application of opposite party No. 4 was made 
and the only contention raised before us was 
that the provision of clause (f) of Section 64 
of the Act was an independent provision by 
itself and was not controlled by the aforesaid 
provision of Section 47 of the Act. This 
argument is fallacious on .the face of it. 
What is contended by the learned counsel is 
that although the petitioner might not be a 
person competent to make any representa- 
tion before opposite party No. 3 to the grant 
of the renewal of the permit in question to 
opposite party No. 4, he must be deemed to 
be a person competent to file an appeal be- 
fore the Appellate Authority under Sec- 
tion 64 (£) of the Act. It is well settled that 
the right of appeal by a “person must be bas- 
ed on some infringement of his right at the 
original stage by an adverse order against 
him, i.e., a person must first have a right to 
‘vindicate his grievance before a court of first 
instance and then and then’ only if a remed 

iby appeal is provided for, against the ad- 
verse Order, he has got a right of appeal. 


6. In order to support the conten- 
. tion, learned counsel has cited a large num- 
ber of authorities which now I propose to 
deal. Reliance was placed upon a Bench 
decision of this Court in the case of Mahabir 
Motor Co. v. Bihar State, ATR 1956 Pat 437. 
The petitioner in that case originally had a 
_ permit for one bus for Bhagalpur-Deoghar 
route. When the renewal application was 
advertised one Rameshwar Prasad filed an 
objection to the renewal but the permit was 
ultimately renewed. An appeal was taken 
by Rameshwar Prasad to the Appellate Autho- 
rity. which was allowed and the order of 
renewal of the permit was rescinded, The 
matter ultimately came to this Court and one 
of the questions raised was that Rameshwar 
Prasad had no locus standi to make any re- 
presentation or objection under S. 47 of the 
Act because he was not a person already 
providing road transport facilities along or 
near the proposed route or area although 
the question in the form as raised before us 
was not raised in that case but it appears 
that the learned Judges while deciding the 
said case apart from the fact that Ramesh- 
war Prasad was satisfying both the condi- 
tions of clause (f) of Section 64 of the Act, 
namely, (1) a person having opposed the 
grant of a permit, and (2) providing trans- 
port facilities, also proceeded to consider as 
to whether he was providing such facilities 
along or near the proposed route or routes 
and on a consideration of the affidavits, re- 
corded a finding that he was a person pro- 
viding such facilities and, therefore, was com- 
petent to make an objection under Sec. 47 
and then they came to the conclusion that 
if Rameshwar Prasad had the right to make 
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an objection, he had also a right to prefer 
an appeal against an order of the Regional 
Transport Authority. This observation, 
therefore, instead of supporting the conten- 
pon raised by the ogetitioner goes against 


T The next case relied upon by the 
petitioner is an unreported decision of this 
Court, namely, C. W. J. C. No. 1147 of 1968 
disposed of on ist July, 1969, (Abhimanyu 
Prasad v. State Transport Authority, Bihar, 
Patna). The petitioner of this case was hold- 
ing a permit for Ranchi-Simdega-Birmitra- 
pur, an inter-State (Bihar-Orissa) route. The 
respondent, the State Transport Authority 
raised an objection but, the objection was 
overruled. This permit was thereafter renew- 
ed in spite of objection of the Corporation 
from time to time and the Corporation filed 
an appeal against the said order. The Ap- 
pellate Authority having allowed the appeal, 
the petitioner Abhimanyu Prasad came to 
this Court and filed the aforesaid writ ap- 
plication and a question was raised as to 
whether the Corporation had a right to file 
an appeal under Section 64 (f) of the Act. 
On a consideration of the expressions, “grant 
of a permit” and “aggrieved by grant there- 
of” occurring in clause (f) “aggrieved by 
the refusal to grant a permit” in 
clause (a) and “aggrieved: by the refusal of 
renewal of a permit” in clause (e) of Sec- 
tion 64, it was held that clause (f) conferred 
a right of appeal of granting a permit in 
the first instance or of granting a permit by 
way of renewal thereof. It was further ob- 
served “It may be that under Section 57 (3) 
of the Act, various persons:apart from the 
kinds mentioned in clause (f) of Section 64 
have been given right to make representa- 
tion or objection to the grant of a permit 
or with renewal. The Legislature did not 
think it right and proper to confer a right 
of appeal on all kinds of objectors but did 
confer it only on those as specified in Cl. (Ð 
because they and they alone would be the 
type of objectors who may be primarily and 
vitally aggrieved and affected by grant of a 
permit or its renewal.” It is manifest from 
the above quoted observations that right of 
appeal is conferred by clause (f) of S. 64 
only on some of those who could be objec- 
tors under Section 57 and who would be 
primarily and vitally aggrieved and affected 
by grant of a permit or its renewal and that 
no right of appeal has been conferred on those 
whose objections or representations need not 
be considered under Section 47 (1) of the 
Act. Really Section 47 enumerates those 
who are likely to be primarily and vitally 
interested in the matter of grant or renewal 
of a permit and Jays down that their repre- 
sentation must be taken into consideration. 
Of course if one claims to be a type of per- 
sons mentioned in Section 47 of the Act but 
the authority finds thet he is not so, he may 
appeal for setting aside that finding, but if 
on his own case he is not such a person, 
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Section 64 (f) cannot be construed to confer 
the right of appeal on him. I£ the conten- 
tion of the learned counsel for the petitioner 
in this regard be accepted, then even a per- 
son providing transport facility: in Kerala 
could oppose the grant of a permit for a 
route in Bihar and then prefer an appeal. 
It is apparent from the facts of Abhimanyu 
Prasad’s case that there the objector was the 
State Transport Authority and not an indi- 
vidual operator for whom alone the condi- 
tion of providing transport facilities is ap- 
plicable. In that case, therefore, there was 
no discussion of the question at all, that is, 
falling for consideration in the instant case. 


8. Reliance was next placed on the 
case of Ram Gopal v. Anant Prasad, AIR 
1959 SC 851. In this case, the respondent 
Anant Prasad had made a representation 
against the renewal of the permit in favour 
of Ram Gopal ‘and rather claimed the grant 
of the permit to himself. His objection hav- 
ing been rejected, he preferred an appeal 
where he succeeded. Then Ram Gopal filed 
a writ application before the Judicial Com- 
missioner, Vindhya Pradesh and having failed 
there, the matter ultimately came to the 
Supreme Court. One of the questions raised 
was, whether the respondent who had filed 
an objection to the renewal was a person who 
could claim a right of appeal under clause (f) 
of Section 64 of the Act. The Supreme 
Court held that Anant Prasad had a right 
of appeal under clause (a) of Section 64 of 
the Act itself inasmuch as the order of the 
Transport Authority by necessary implication 
was tantamount to the renewal to the grant 
of permit to him and he was not a type of 
an objector as specified in Cl. (f) of Sec. 64 
of the Act. Hence, the question as to whe- 
ther Anant Prasad had a right of appeal 
under clause (f) did not specifically fall for 
consideration or decision in this case either. 
It was, however, contended in this case that 
Section 64 of the Act did not provide for an 
appeal by a person aggrieved by the renewal 
of a permit unless he was one of those men- 
tioned in Section 64 (£) of the Act and in- 
asmuch as Anant Prasad was not such a 
person, in an appeal under Section 64 (a) of 
the Act, the Appellate Tribunal could not 
set aside the order of renewal. This argu- 
ment was not accepted and it was held that 
the different clauses in the Section 64 of the 
Act deal with different situations each being 
independent of the other, and if an appeal 
Jay under any of the other clause, that of 
course must be an effective appeal and the 
Appellate Authority must, therefore, have all 
powers to give the relief to which the ap- 
pellant is found entitled. Mr. Choudhary re- 
lying upon this observation in the judgment 
wanted us to hold that Section 64 (© of the 
Act was an independent provision by itself 
and in determining the right of the petitioner 
to file an appeal, reference to the provision 
of Section 47 of the Act cannot be made. 
This conclusion or inference is not at all 
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supported from this authority and the sub- 
mission must be rejected. As already stated, 
the question arising for consideration in the 
case of AIR 1959 SC 851 Supra was entirely 
different and the observation of the learned 
Judges regarding the independence of the 
respective clauses of Section 64 cannot be 
taken to support the contention raised on 
behalf of the petitioner that other provi- 
sions of the Act cannot be referred to deter- 
mine the ambit of the said clauses. 


9, Reliance was also placed upon a 
decision in the case of Nadar Transports vV. 
Madras State, AIR 1953 Mad 1. In this 
case the appellant and the third respondent 
were competitors for permit on two routes 
and the order granting permits to the appel- 
lant was tbe subject-matter of an appeal by 
the third respondent. On an appeal by the 
third respondent to the Appellate Authority, 
the order of the Regional Transport Autho- 
rity was modified and then the matter came 
to the High Court. A question was raised 
that the respondent had no right of appeal 
against the order of the Regional Transport 
Authority as he had made no representation 
before it objecting to the. grant of a permit 
to the appellant. Therefore, in this case the 
right of appeal by the third respondent was 
challenged not on the ground of providing 
transport facilities but on the next ground 
that he had not opposed the grant of a permit. 
It was held that while applying for the grant 
of a permit for himself he had also objected 
to the grant of a permit to the other. In 
such a case if the permit is refused to him, 
he would fulfil the conditions of both of 
the clauses (a) and (f) and in this view of 
the matter, it was held that the appeal by 
the third respondent was competent. This 
authority also has got no bearing on the 
question raised and, therefore, does not help 
in any way the petitioner, 


10. Reliance was next placed upon a 
Full Bench decision of the Punjab High 
Court in the case of Fatehgarh Saheb Bus 
Service v. State Transport Commissioner, 
Punjab, AIR 1970 Punj 18 (FB). The facts 
as stated in the judgment of this case itself 
shows that route of the temporary permits of 
respondents 2 and 3 overlapped by about 
9 miles, the route with the appellant Company 
and, therefore, the appellant was factual- 
ly satisfying the requirement of the provi- 
sions of Section 47 of the Act already and 
the only question that fell for consideration 
in that case was whether under clause (f) of 
S. 64 of the Act, a person who has the right 
to oppose the grant of a temporary permit 
but has not had an opportunity to do so be- 
cause of no notice of the proceedings for the 
grant of the same, can be said to be a per- 
son having opposed the grant of a permit 
and, ‘therefore, entitled to a right of appeal. 
Answering this question with- reference to 
clause (f) of Section 64 of the Act. it was 
held by the Full Bench that such a person 
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had no right of appeal as the expression of 
‘having opposed the grant of a permit’ is a 
pre-requisite condition which must be ful- 
filled in the absence of . which, there is 
no right of appeal. The facts of this case 
are, therefore, quite different and has got no 
applieation much less any assistance to the 
point for consideration. 


ti. Then remains one more decision 
telied upon by the learned counsel for the 
petitioner, namely, in the case of Bhanwarlal 
v. Appellate Tribunal, AIR 1958 Raj 176 a 


case referred to in the case of the Full Bench © 


decision of the Punjab High Court AIR 1970 
Punj 18 (supra). The principal question 
falling for decision in the Rajasthan case 
was as to whether the order of the grant of 
a temporary permit could be appealed against 
and the answer was given in the affirmative. 
In this case on the use of the expression 
‘permit’ which according to the definition did 
not make any distinction between a regular 
permit and a temporary permit, it was held 
that inasmuch as clause (f) of Section 64 of 
the Act gave the right to a person, etc. who 
had opposed the grant of a permit, there 
was no valid reason to hold that clause (f) 
did not apply to the cases of the grant of 
a temporary permit. There are authorities 
_ of this Court also taking a similar view. 
Reliance was placed, however, on an abstract 
observation in this decision that nothing 
should be read in clause (f) which was not 
there, but this observation must be deemed 
to have been made in context of the entire 
discussion and it is apparent that the learned 
Judges‘ had made reference to a large num- 
ber of the provisions of the Act in deciding 
the case. None of the cases cited on behalf 
of the petitioner as discussed, therefore, lends 
support to the proposition urged by his learn- 
ed counsel and as rightly contended by the 
learned Standing Counsel that the position of 
the petitioner was very much similar to that 
of an impertinent intervener as was the situa- 
tion in the case of Chandrika Bakhsh Singh 
v. Indar Bikram Singh, AIR 1916 PC 14, 
_ that is, the petitioner had no right of filing 
an objection to the grant of the renewal of 
the permit to opposite party No. 4, and as 
such did not satisfy this condition for main- 
taining the appeal. In my judgment the pro- 


visions of Section 64 (f) of the Act has got. 


to be read along with the other provisions 
of the Act and the expression occurring 
therein ‘a person providing transport faci- 
lities’ must be read in the context of the 
person mentioned in Section 47 of the Act 
as ‘providing passenger transport facilities by 
any means along or near the proposed route 
or area’, Therefore, the petitioner was not 


entitled to prefer an appeal and the order 
passed by the said Appellate Authority (An- 
nexure ‘4) is perfectly legal and valid and 
must be upheld. This view finds support 
from the decision of this Court in Mahabir 
Motor’s case AIR 1956 Pat 437 (supra). Once 
this position is accepted, the subsequent order 
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namely, Annexure ‘6’ passed by the State] 
Government also cannot be assailed. 

12. Before parting with the judgment, 
I may also like to observe that by the order 
of the Regional Transport Authority, An- 
nexure ‘F’, dated the 4th of January, 1969, 
the renewal of the permit of opposite party 
No. 4 was granted for a period of three years 
only, which has apparently expired on the 
4th of January. 1972, and the petitioner had 
moved the. Appellate Authority only against 
the order renewing the permit which has 
spent its life. 

13. For the reasons stated above, this 
application fails and is, accordingly, dismis- . 
sed but as there ig no appearance on behalf . 
of opposite party No. 4, there shall be no 
order as to costs. 


SHAMBHU PRASAD SINGH, J.:— I 





agree. 
Application dismissed. 
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HARI LAL AGRAWAL, J. 
Smt. Gyani Devi, Appellant v. Smt, 


Lakshmi Devi and others, Respondents. 


Second Appeal No, 471 of 1967, DJ- 
26-3-1974. i 

(A) Civil P. C. (1908), S. 128 (1) (a): 
O. 22, R. 5 — Letters Patent (Patna), Cl. 38 
— Patna High -Court Rules, Ch. H, R. 13 — 
Registrar of High Court — Not a “Court” 
within Civil P. C. ~~ Cannot inquire into 
matters relating to legal representative `of 
deceased party, pending appeal — @Bengak 

and Assam Civil Courts Act (12 of 
1887), S: 3). 

Rule 13 under Chapter If of the Patna 
High Court Rules enumerates all the duties 
and powers assigned to the Registrar of the 
Court but none of the clauses enumerating 
the duties and functions authorises the Re- 
gistrar to determine the question covered by 
Rule 5 of Order 22. There is also no rule 
authorising the Registrar the power to sum- 
mon any witness or to take evidence in any 
matter. It cannot be doubted that the power 
to summon a witness and to take evidence 
is a judicial function and must be exercised 
by a Court or an authority which is specially 
empowered in this behalf. 


Section 3 of the Code provides the sub- 
ordinate of the various courts and the district 
court is the court subordinate to the High 
Court. Similar is the position according to 
the provisions of the Bengal, Agra and Assam 
Civil Courts Act. S. 3 of this Act also lays 
down classes of Civil Courts and there are 
only four classes of Courts mentioned therein. 
There is nothing like a Court of Registrar 
mentioned. in that section too. It could not 
be thus doubted that the Registrar of the 
Patna High Court has to discharge the ad- 
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ministrative functions primarily, except those 
judicial or quasi-judicial functions which are 
expressly delegated to him by virtue of the 
rules framed in pursuance of the Letters 
Patent or Section 128 of the Civil P. C. The 
Registrar of this Court is not a court as 
such. At the best while performing any of 
the duties as authorised to be done by him 
by virtue of the rules framed by this Court 
in a judicial matter, he can be said to be 
a court. AIR 1918 Mad 1103; AIR 1922 
Pat 197 (1), Rel. on. (Paras 5, 6, 7) 


Cases Referred: Chronological Paras 


AIR 1922 Pat 197 (1) = 3 Pat LT 380 5 
AIR 1918 Mad 1103 = 39 Ind Cas 8933 5 


Jagdish Sahay, Bindeshwari Pd. Sinha 
Akhaury Satyendra Narayan Sinha, for Ap- 
pellant; J. C. Sinha, Rameshwar Pd. Rajendra 
Pd. and Shanti Kumar, for Respondents. 


ORDER :— A preliminary objection re- 
garding the validity of the enquiry held by 
the learned Registrar of this Court in pursu- 
ance of an order dated 18-1-1971 passed by 
a learned single Judge and acceptance of the 
enquiry report has been raised on behalf of 
the appellant. It is mecessary to decide the 
question before the appeal itself can be taken 
up for hearing. 


2. This appeal was originally filed by 
one Mostt. Phule Kuer. She, however, died 
even before the appeal was placed for admis- 
sion under Order 41, Rule 11 of the Code. 
A petition for substitution on behalf of Gyani 
Devi claiming herself to be the only heir of 
Phule Kuer was filed within the period of 
limitation. As there was no appearance on 
behalf of the respondents at that stage, 
when the substitution matter was put 
up, it was allowed by order dated 
29-8-1968 and Gyani Devi was substitut- 
ed in place of the appellant. The ap- 
peal was admitted on. 20-9-1968. The res- 
pondents thereafter filed a petition and a 
counter-affidavit under Order 22, Rule 5 read 
with Section 151 of the Code disputing the 
chim of the substituted appellant, Gyaml 
Devi, as according to the counter-affidavit 
she was not the daughter of Mahatab Mahto 
_ and sister of Banke Mahto as claimed by her 
in the substitution petition. This controversy 
being raised, the learned single Judge by 
order dated 18-1-1971 had referred the matter 
to the Registrar and directed him to hold 
an enquiry as contemplated under Order 22, 
Rule 5 of the Code after giving a reasonable 
notice to the parties. 

- 3 In pursuance of the said direction, 
the Registrar of this Court held an enquiry 
end after examining a large number of wit- 
messes produced on behalf of both parties, 
submitted his enquiry report dated 27-5-1971 
for necessary orders, By order dated 18-4- 
1972 when the enquiry matter was placed 
for consideration before the learned Judge, 
it was ordered that it should be considered at 
the time of hearing of the appeal. 
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4. As already stated above, when the 
case was taken up by me for hearing, Mr. 
Jagdish Sahay learned counsel appearing on 
behalf of the appellant raised a preliminary 
objection that the enquiry held by the Re- 
gistrar in pursuance of the order dated 18-1- 
1971 was without jurisdiction and could not 
be looked into. As the matter was of some 
importance, learned counsel for the both 
parties were given sufficient hearing and I 
propose to decide the preliminary objection. 
Order 22, Rule 5 reads as follows :— 


“Where a question arises as to whether 
any person is or is not the legal representa- 
tive of a deceased plaintiff or a deceased de- 
fendant, such question shali be determined 
by the Court.” 

Rule 5 contemplates that if a controversy 
arises as to whether any person is or is not the 
legal representative of a deceased plaintiff or 
a defendant, such question has to be deter- 
mined by the Court. It was submitted on 
behalf of the appellant that the enquiry has 
to be made by the Court itself hearing the 
case or the appeal which is a judicial func- 
tion of the Court and the Registrar could 
not have been directed to hold the enquiry 
as this Court has not framed any such rule 
so far in this regard. The objection taken 
seems to have great force. Under clause 38 
of the Letters Patent of the Patna High 
Court, this Court may make rules for delegat- 
ing to the Registrar or other officials of this 
Court any judicial, quasi-judicial and non- 
judicial duties. Such-a power is also con- 
templated under Section 128 (i) of the Code 
which is in similar terms as that of Cl. 38. 
In pursuance of these powers, this Court has 
framed various rules. Rule 13 under Chap- 
ter II of the Patna High Court’ Rules enume- 
rates all the duties and powers assigned to 
the Registrar of this Court but none of the 
clauses enumerating the duties and function 
authorises the Registrar to determine the 
question covered by Rule 5 of Order 22 of 
the Code. There is also no rule authorising 
the Registrar the power to summon any 
witness or to take evidence in any matter. It 
cannot be doubted that the power to summon 
a witness and to take evidence is a judicial 
function and must be exercised by a court 
or an authority which is specially empowered 
in this behalf. In various States as well as 
Central Legislations wherever such a power 
was deemed necessary to be exercised by any 
authority or a persona designata, specific pro- 
vision has been made in this regard. It is 
not necessary to refer to such provisions in 
the statutes as it is undisputed and the in- 
stances are innumerable. It may, however, 
be mentioned that such a practice namely, 
getting such and other kind of enquiries done 
by the Registrar is prevalent in this Court 
from a long time and to my knowledge no 
such objection has ever been taken. Even 
in this case no objection was raised by the 
appellant when the order in question was 
passed on 18-1-1971, rather the appellant also 
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participated in the enquiry before the Regis- 
trar. 

5. But that by itself could not be of 
any assistance to the respondents if it is not 
supported by any authority or procedure, 
There is only one decision of this Court which 
was cited at the Bar and that is the case of 
Mt. Chandmani v. Kartik Singh, (ATR 1922 
Pat 197 (1)). In this case the question arose 
as to whether the evidence in a matter of 
Order 22, Rule 5 could be recorded by a 
court subordinate to the Court hearing the 
case, A Division Bench held that the evi- 
dence could be taken either by the Bench 
itself or it could direct for taking the evi- 
dence before the trial court. It was, how- 
ever, observed that the most convenient 
course was to direct that the evidence be 
taken before the trial court where it would 
be convenient to the parties as well as the 
witnesses concerned, With reference to the 
word ‘Court’ the learned Judges have clearly 
held that it means the Court before whom 
the question arises, i.e. the trial court if the 
question arises at the trial stage and the 
appellate court if the appellate Court is 
seized with the case. It has also been clearly 
laid down in the said authority that there is 
no authority for the Court delegating powers 
conferred under this Rule and, therefore, the 
trial Court could not be called upon to re- 
port upon and determine the question, which 
necessarily was a question for the determina- 
tion by this Court alone. To the same effect 
is a decision of the Madras High Court in 
the case of Narayana  Bharatigal v. Ittili 
Amma, (AJR 1918 Mad 1103). In the 
Madras case a question was also raised as to 
the source of the power of appellate court 
to ask the subordinate court to record the 
evidence and the Bench in answering the 
question referred to the provision under Sec- 
tion 107 (1) (d) of the Code and came to 
the conclusion that by virtue of the said 
provision it was open to the Court to direct 
the lower court to take evidence and submit 
the same to the High Court. 


6. Mr. J. C. Sinba, learned counsel 
for the respondents in view of these provi- 
sions and authorities had ultimately to con- 
cede that the order dated 18-1-1971 passed 
by this Court, as it stands, by which direc- 
tion was issued to the Registrar to hold the 
enquiry, could not be sustained. He, how- 
ever, contended that there could not be a 
bar for the Registrar to take evidence in the 
matter as he was a Court Subordinate to 
this Court and that evidence can be perused 
by the Bench hearing the appeal to decide 
the question. It is difficult to accept this part 
of the argument of Mr. Sinha as well. Sec- 
tion 3 of the Code provides the subordinate 
of the various courts and the district court 
is the court subordinate to the High Court. 
Similar is the position according to the pro- 
visions of the Bengal, Agra and Assam Civil 
Courts Act. Section 3 of this Act also lays 
down classes of Civil Courts and there are 
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only four classes of Courts mentioned. There 
is nothing like a Court of Registrar. If 
could not be doubted that the Registrar of 
this Court has to discharge the administrative 
functions primarily except those judicial or 
quasi-judicial functions which are expressly 
delegated to him by virtue of the rules fram- 
ed by this Court in pursuance of the Letters 
Patent or Section 128 of the Code. The Re- 
gistrar of this Court is not a court as such. 
At the best while performing any of the 
duties as authorised to be done by him by 
virtue of the rules framed by this Court in 
a judicial matter, he can be said to be a 
court. 


7. I would, accordingly, accept the 
preliminary objection raised by Mr. Jagdish 
Sahay and hold that the enquiry held and 
the report submitted by the Registrar 
in pursuance of the order dated 18-1- 
1971 is invalid and without jurisdiction. 
I also hold that for the same reasons 
even the evidence recorded by him 
cannot be considered by this Court. Follow- 
ing the procedure indicated in the said two 
authorities referred to above the best course, 
in my view, would be to direct the trial court 
to record the evidence upon the question as 
to who is the proper legal representative of 
the deceased appellant Mostt. Phule Kuer 
widow of Banke Mahto after giving reason- 
able notices to the parties concerned and 
then to return the same to this Court as early 
er aa and not later than 30th of July, 


X Objection upheld, 
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H. L. AGRAWAL, J. 
Mst. Samrathi Devi, Appellant v. Para- 
suram Pandey and others, Respondents. 


A. F. A. D. No, 352 of 1971, D/- 11-9- 
1974.* 


(A) T. P. Act (1882), S. 123 — Gift deed 
— Validity — Deed handed over to donee — 
Amounts to valid acceptance of gift. 


The fact of the deed being handed over 
by the donor to the donee was sufficient evi- 
dence of his having accepted the gift, and 
the acceptance of the said document 
was a relevant fact to prove the acceptance 
of the gift by him. AIR 1927 PC 42: AIR 
1925 Bom 210 (FB); AIR 1948 Pat 130 and 
AIR 1953 Trav-Co 336, Followed. 

(Para 8) 

(B) Civil P. C. (1908), S. 100 — Second 
appeal — New ground — Ground not raised 
at any prior stage — Matter relating to realm 
of fact — Cannot be permitted to be raised 
in second appeal. (Para 7) 


~ *(From decision of Syed Moniuddin Ahmad 
ist Sub. J, Arrah, DJ- 30-4-1971), 
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(© T, P. Act (1882), Ss. 5, 9 — Deed of 
surrender simpliciter — Cannot affect any 
transfer of title of releasor in favour of the 
releasee. (Para 9) 

(D) T. P, Act (1882), S. 123 — Gift deed 
=- Not attested by two witnesses — Is invalid. 

(Para 11) 

Œ) T. P. Act (1882), S. 6 — Transfer of 

property — What can be transferred. 


It is well settled that a transfer of pro- 
perty clearly contemplates that the transferor 
has an interest in the property which is sought 
to be conveyed. He cannot sever from his 
rights in the property and yet convey it to 
the transferee. (Paras 12, 13) 

Chronol 


Cases Referred : orical Paras 
AIR 1967 SC 1395 = (1967) 1 SCR 275 6 
AIR 1953: Trav-Co 336 8 
AIR 1948 Pat 130 = 1947 Pat WN 42 3 
AIR 1927 PC 42 = 54 Ind App 89 8 
AIR 1925 Bom 210 = 27 Bom LR 290 (FB) 8 


J. C. Sinha and Karuna Nidhan Keshav, 
for Appellant; Prem Lal, Parmeshwar Prasad 
Sinha and Arun Behari Mathur, for Res- 
pondents. 


JUDGMENT :— The plaintiff-appellant 
instituted the suit for a declaration that 
deed of surrender executed by her in 
favour of defendant No. 1 (since dead) on the 
ist July, 1963 (Ext. D) was invalid and in- 
Operative. There is also a prayer for con- 
firmation of possession in respect of the suit 
lands which have been described in schedule 3 
at the foot of the plaint. 


2. One Sajeewan Pandey had three 
sons, namely, Gaya Pandey, Mandil Pandey 
and Mathura Pandey. Defendants 2 and 3 
are the descendants of the said Gaya Pandey, 
and defendant No. 4 of Mathura Pandey. 
Mandil Pandey had two sons, namely, Sheo- 
lakhan Pandey and Ram Janam Pandey who 
died long ago. Mostt. Bihasi, defendant 
No. 1, who was widow of Sheolakhan, also 
died during the pendency of the suit in the 
trial court. Ram Janam had a son named 
Kedar Pandey, who died unmarried, and a 
daughter named Samrathi Devi who is the 
plaintiff in this case. It is not disputed that 
the three sons of Sajeewan Pandey had al- 
ready separated amongst themselves. The dis- 
pute in this suit is with regard to the estate 
of Mandil Pandey. According to the case 
of the plaintiff, on Sheolakhan’s death, her 
father Ramjanam Pandey being the last male 
holder in this branch, came in exclusive pos- 
session of the properties in question in his 
own rights, Mostt. Bihasi being simply a 
maintenance holder, and, on the death of her 
father and her brother, Kedar, the plaintiff 
succeeded to the estate, she being the only 
heir. According to her further case, she en- 
trusted the management of the suit properties 
to defendant No. 1 Mostt. Bihasi, her aunt, 
-as she was married at a distant place, This 
- part of the plaintiffs story regarding the 
character of possession of Mostt. Bihasi has 
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not been accepted, and, according to the 
findings, defendant No. 1 was in possession 
of the suit properties in her own rights and 
had perfected her title as such by adverse 
possession. f . 

Be that as it may, on the 8th April,- 1963, 
defendant No. 1 executed a deed of gift (Ext 
5) in favour of the plaintiff with respect to 
the suit lands by a registered document, and 
the document in question was also delivered 
by her to the plaintiff, which has been pro- 
duced on her behalf in the suit. It further 
appears that after the execution of this docu- 
ment, the other defendants who had a rever- - 
sionary right in the properties of defendant 
No. 1 started creating trouble, and it gave 
rise to some criminal proceedings, such as, a 
proceeding under Section 107 of the Code of 
Criminal Procedure and a criminal case under 
Section 379 of the Indian Penal Code. Ac- 
cording to the further case of the plaintiff, 
during the pendency of the said cases, she 
was brought to Buxar by the defendants to 
effect a compromise in the said cases, and, 
thereby putting pressure and undue coercion 
on her as also by practising fraud, she was 
made to execute a document, namely, a deed 
of surrender (Bajidawa) (Ext. D) on the Ist 
July, 1963, with respect to the suit properties 
in favour of defendant No. 1. Defendant 
No. 1 on the same day executed two docu- 
ments of gift in favour of the other set of 
defendants which are Exts. C and C/1. Ac- 
cording to the plaintiff’s case, she had got 
possession over the suit lands by virtue of 
the deed of gift in her favour; but after the. 
execution of the aforesaid fraudulent docu- 
ment, the defendants started holding out 
threats to dispossess her, and, accordingly, the 
present suit was instituted for the reliefs 
already mentioned above. According to the 
plaintiff’s case, this deed of surrender (Ext. 
D) was entirely inoperative, void and not 
binding on her, conferred no title upon the 
defendants. 

3. Defendant No. 1 appeared and 
filed her separate written statement supporting 
the case of the plaintiff. She, however, died 
sometime thereafter during the pendency of 
the suit, 

4. The suit was contested by the other 
defendants. According to them, the deed of 
surrender executed by the plaintiff in favour 
of defendant No. 1 and the deeds of gift 
executed by defendant No. 1 in their favour 
were ali valid and genuine documents and 
were not in any way vitiated on account of 
any act of fraud or coercion said to have 
been practised by them on the plaintiff. 

5. The Munsif held that the deed of 
sutrender was brought into existence by play- 
ing fraud and practising coercion upon the 
plaintiff. Accordingly, the said document was 
found by him to be an invalid document, 
Consequently, the two deeds of gift executed ` 
by defendant No. 1 in favour of defendants 
2 to 5 conferred nō title on them. In view 
of his findings that defendant No. 1 was in 
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adverse possession of the suit lands, he passed 
a decree for recovery of possession in favour 
of the plaintiff. 


6. Defendants 2 to 5, then, went in 
appeal, The learned Subordinate Judge, how- 
ever, took a contrary view and held that the 
deed of surrender was a genuine and opera- 
tive document and not in any way vitiated on 
account of either any act of coercion or fraud. 
In reply to an argument that in view of a 
valid title having already been conveyed in 
favour of the plaintiff by defendant No. 1 
on her execution of the deed of gift (Ext. 5) 
in her favour, the deed of surrender would 
not extinguish the said title, the learned sub- 
judge relying upon a decision of the Supreme 
Court in Kuppuswami v. A. S. P. A. 
Arumugam, AIR 1967 SC 1395. interpreted 
the document on the basis of this authority 
that the intention of the executant, namely, 
the. plaintiff, was to convey her title in favour 
of defendant No. 1 and to extinguish her 
own right and title, and, accordingly, the 
deed of surrender amounted to an act of the 
plaintiff conveying the suit property in favour 
of defendant No. 1. He, accordingly, allowed 
the appeal and dismissed the plaintiff’s suit. 


It may also be stated that one of the 
issues framed by the trial Court, being issue 
No. 5, was to the effect as to whether the 
deed of gift dated the 8th April, 1963 
(Ext. 5) executed by defendant No. 1 in 
favour of the plaintiff was fraudulent and 
bad been executed under coercion as alleged 
by the defendants. This issue was answered 
in favour of the plaintiff, and he recorded 
a clear finding that there was no evidence on 
record to conclude in favour of the defen- 
dants in this regard. He, however, held 
this deed, while dealing with issue No. 6, 
to be inoperative on taking a view that the 
right of defendant No. 1 was only a right 
of maintenance out of the properties, and, 
therefore, she had no right to execute the 
deed of gift in favour of the plaintiff. This 
finding has not been .affirmed in the manner 
recorded by the Munsif, by the learned Sub- 
ordinate Judge. In paragraph’ No. 25 of his 
judgment, the learned Subordinate Judge has 
proceeded on the basis of the arguments ad- 
vanced on behalf of the plaintiff-respondent 
in that court that this deed of gift (Ext. 5) 
bestowed a valid title on the plaintiff and as 
such it could not be extinguished by the ex- 
ecution of the deed of surrender. No doubt, 
in the last but one paragraph of his judg- 
ment, he has observed that he was fully con- 
vinced to hold that even if the plaintiff got 
a title by virtue of the deed of gift (Ext. 5), 
it had been extinguished by the deed of 
Bajidawa (Ext. D); but he has not recorded 
any concluded finding on this. question. 


7s Before proceeding to consider the 
' yarious contentions raised by learned coun- 
sel appeering for the respective parties, I 
do not feel any difficulty to hold that the rea- 
gon of the learned Munsif for holding that 
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defendant No. t had no right to execute the 
deed of gift in favour of the plaintiff as she 
was only a maintenance holder is unsustain- 
able in Jaw. In view of his own finding that 
defendant No. 1 was in adverse possession 
over the suit properties and had acquired a 
title thereby in her own rights, her status from 
a mere maintenance holder had changed, she 
having already perfected her title on 
that account. Accordingly, she was per- 
fectly competent to deal with the pro- 
perties in question in whatever mannep 
she liked as the full owner of the same. The 
deed of gift executed by defendant No. 1 
in favour of the plaintiff was, therefore, 
not correctly considered and appreciated. The 
only ground on which the said document was 
challenged by the defendants was fraud and 
coercion exercised on defendant No. 1. In 
this court, Mr. Prem Lal, learned counsel ap- 
pearing for the respondents, also invited my 
attention to the various récitals of fact in the 
said document, such as, the description of 
the plaintiff as the own daughter of defend- 
ant No. 1 and that she was living with her 
and nursing her which, according to the 
learned counsel, were not factually correct. 
Be that as it may, as already stated, the deed 
in question was not challenged by the de- 
fendants on these grounds at any stage. 
These are all matters relating to the realm 
of fact; and, if the defendants wanted to chal- 
lenge the document on these materials, it was 
open to them to challenge this document on 
these grounds also and to establish as a fact 
that the testamentary disposition by defend- 
ant No. 1 was intended to take place and 
motivated due to the said factors, In this 
court, it is too late for them to urge these 
questions of fact for which no material was 
brought on the record. 

8. Mr. Premlal, however, contended 
that the transfer by way of gift in favour of 
the plaintiff purported to have been made 
under the document (Ext. 5) was not complete 
as the same was not accepted by the plain- 
tiff, and she herself had stated to this effect 
in the impugned document (Ext. D). It is 
true that a transaciion of gift in order to be 
complete must be accepted by the donee dur- 
ing the lifetime of the donor. The fact of 
acceptance, however, can be established by 
different circumstances, such as by the 
donee’s taking possession of the property or 
by possession of the deed of gift alone. 
There are numerous authorities in support of 
the proposition that if a document of gift 
after its execution or registration in fevour 
of the donee is handed over to him bv the 
donor which he accepts, it should amount in 
law to be valid acceptance of the gift. In 
support of this proposition, Mr. J. C. Sinha 
relied upon a decision of the Judicial Com- 
mittee in the case of Kalyanasundaram Pillai 
v. Karuppa Mooppanar, (AIR .1927 PC 42). 
In this case, their Lordships approved the 
view of the Full Eench of the Bombay High 
Court in Atmaram Sakharam v. Vaman 
Janardhan, (AIR 1925 Bom 210) GB) that 
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where the donor of immovable property hand- 
ed over to the donee an instrument of gift 
duly executed and attested, it would amount 
to the acceptance of the gift by the donee, 
and the donor had no power to revoke the 
gift even if the registration of the instrument 
had not taken place. This court also in Ram 
Chandra Prasad v. Sital Prasad, (AIR 1948 
Pat 130) took a similar view and held that 
the fact of the deed being handed over by 
the donor to the donee was sufficient evidence 
of his having accepted the gift, and that the 
acceptance of the said document was a rele- 
vant fact to prove the acceptance of the gift 
by him. To the same effect is the view of 
the High Court of Travancore and Cochin 
in the case of Esakkimadan Pillai v. Esakki 
Amma, (AIR 1953 Trav-Co 336). It is not 
necessary to multiply authorities in support 
of this proposition. From the above, dis- 
cussion, it must be held that the deed of 
gift executed by defendant No. 1 in favour 
of the plaintiff was a valid and binding docu- 
ment: resulting in a complete transfer of the 
interest of defendant No. 1 in respect of the 
suit properties to the plaintiff. 

9. Now, it has to be seen whether 
the title and interest conveyed to the plaintiff 
under this deed of gift could extinguish or 
was retransferred in favour of defendant 
No.’ 1 by virtue of the deed of surrender 
(Ext. D). It is well settled that a deed of 
surrender simpliciter cannot affect any trans- 
fer of the title of the releasor in favour 
of the releasee. This proposition is not dis- 
puted. The lower appellate court, however, 
purported to interpret this document to see 
as to whether it amounted to a deed of gift 
conveying the title of the plaintiff in favour 
of wo No. 1 and has been held that 
it did. 

10, Mr. J. C. Sinha challenged this 
finding of the court of appeal below on two 
grounds, namely, (1) that it was not a validly 
attested document and therefore could not 
be held to be a deed of gift, and (2) that the 
plaintiff herself having denied her own title 
in the property in question, she did not pur- 
port to transfer the same and such a docu- 
ment could not convey any property. 


11. With respect to the question of 
due attestation of the document in question, 
according to Section 123 of the Transfer of 
Property Act “for the purpose of making a 
gift of immovable property, the transfer must 
be effected by a registered instrument signed 
by or on behalf of the donor, and attested 
by at least two witnesses.”. The word “attest- 
ed” has again been defined in Section 3 of 
the said Act, which, in relation to an instru- 
ment, means “attested by two or more wit- 
nesses each of whom has seen the executant 
sign or affix his mark to the instrument 
ET „and each of whom has signed the 
instrument in the presence of the executant 
There are only two witnesses in this 
document (Ext. D); one is Chandradeo 
Chaubey and ‘the other, one Ramchandra 
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Singh. Chandradeo Chaubey had also signed 
this document on behalf of defendant No. 1 
as well as identified her before the Registrar. 
The endorsements made by this witness, how- 
ever, may be sufficient to make him an attest- 
ing witness, but the other witness Ramchandra 
Singh has merely put his signature as an ordi- 
nary witness. The learned Subordinate Judge 
has committed an error of record in hold- 
ing that this Ramchandra Singh was examin- 
ed as D. W. 5 to prove the deed as an attest- 
ing witness who was not even cross-examined 
on behalf of the plaintiff. D. W. 5, however, 
is also named Ramchandra Singh, but he is 
a different man and was not a witness re- 
garding this document. It must, therefore, 
be held that the deed (Ext. D) was not attest- 
ed by at least two witnesses and, accord- 
ingly, does not satisfy the conditions of a valid 
deed of gift, as laid down by Section 123 
of the Transfer of Property Act. 


12. - Coming to the second question 
as to whether any title of the plaintiff in the 
suit lands passed in favour of defendant 
No. 1 under the document (Ext, D), it is 
manifest from the recital of this document 
that she had completely disowned her own 
title in the suit lands. As such, it cannot 
be contended that she intended to transfer 
any property under the same. It is well 
settled that a transfer of property clearly 
contemplates that the transferor has an inter- 
est in the property which is sought to be con- 
veyed. He cannot sever from his rights in 
the property and yet convey it to the trans- 
feree. All that, perhaps, was intended by 
this document (Ext. D) by defendant No. 1 
by taking this document from the plaintiff 
was to have a declaration that the plaintiff 
had. not derived any title under the deed of 
gift in her favour (Ext. 5), and, therefore, on 
execution of the document of surrender (Ext. 
D) no*claim might be made by her, or, any- 
body else on her behalf. 


In thé document (Ext. B-1) in the 
Supreme Court case, already referred to above 
and relied upon by the court of appeal below, 
it was clearly stated that the releasor was the 
owner of the properties. The document ex- 
pressly showed an intention to transfer the 
title, and its operative words sufficiently con- 
veyed the title. It was also validly executed 
and attested and satisfied all the conditions 
of a valid gift. In these circumstances, it was 
held that the document was effective as an 
instrument of gift. The principle of that case, 
therefore, cannot be applied in abstract to 
the facts of the present case for the reasons 
already discussed above. The learned Sub- 
ordinate Judge, therefore, has committed an 
apparent error of law in holding that the 
document (Ext. D) can be held to be a docu- 
ment of gift, thereby transferring the interest 
of the plaintiff in favour of defendant No. 1, 


13. Once it is held that the plaintiff 
did acquire a valid title under the deed of 
gift (Ext. 5) in her favour executed by de- 
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fendant No. 1, she could divest herself of 
this title only by a proper document satisfy- 
ing the condition of law. The document in 
question, namely, the deed of surrender has 
already been shown and held to be invalid; 
therefore, no interest passed in favour of the 
defendant No. 1 under the said document. 
The plaintiff, therefore, must be held to be 
possessed of her full title in the suit property 
and entitled to the reliefs claimed for in the 
suit. 


14. In view of these clear findings re- 
garding the invalidity of the deed of surrendar 
in question, it is not necessary to examine the 
correctness of ihe finding of the court of 
appeal below on the question of fraud and 
coercion, etc. - 


15. For the foregoing reasons, I 
would allow this appeal, set aside the judg- 
ment and decree of the court of appeal below 
and restore that of the trial court but for 
reasons different from those of that court. 
The appellant shall be entitled to her costs 
also. 


Appeal allowed. 


——a_ 
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N. L. UNTWALTA, C. J. AND 
S. K. JHA, J. 

Kailash Rai and another, Petitioners v. 
Ramjee Singh and others, Respondents. 

Civil Reva. No. 840 of 1974, D/- 23-8- 
1974.* 

(A) Bihar Hindu Religious Trusts Act 
of 1951), S. 32 (2) — Scheme settled by 
the Rihar State Board of Religious Trusts — 
But never finalised nor published — Scheme 
held never came into force and claim of party 
appointed as manager that he had started 
manesing the trust properties and had come 
in physical possession must be considered as 
bogus, as it was not tenable in law — Order 
by District Judge based on that claim was 
withent jurisdiction. (Para 5) 


(8) Bihar Hindu Religious Trusts Act 
(1 of 1951), S. 32 (3) — Proceeding under — 
Scope of — District Judge under S, 32 has 
no jurisdiction to ask trustee not to disturb 
alleged possession of applicant. 


The scope of a proceeding before the 
D’strict Judge under sub-section (3) of S. 32 
is a limited one. In such a proceeding the 
District Judge can vary, modify or set aside 
the scheme settled by the Board. No other 
power has been conferred on the District 
Judge under sub-section (3). Sub-section (2) 
indicates that in such a proceeding the Dis- 
trict Judge has got power to stay the coming 
into-force of the scheme settled by the Board. 
He may have the power consequently, if the 


~ *(Against order of M. Yahya, Dist. J. Arrah, 
Dj- 27-6-1974). 


AS/BS/A356/75/VBB 


Kailash v. Ramjee (S. K. Jha J.) 


A.L R. 


scheme is challenged by the trustee,.to res- 
train the persoms appointed as members of 
the committee under the scheme- from inter- 
fering with the management of the trust by 
the trustee. But in a pr ing started 
under sub-section (3) of S. 32 of the Act by 
a person to chalenge a scheme which has 
been settled by the Board and accepted by 
the trustee, the trustee cannot be asked not 
to disturb the alleged possession of the ap- 
plicant. It is something which is quite foreign 
to the nature of the proceeding. started by 
such an applicant. (Para 6) 


J. C. Sinha and Anish Chandra Sinha, 
for Petitioners; Ras Bihari Singh, Narba- 
deshwar Pandey and Sheo Kumar Singh, for 
Opposite Parties. 


ORDER :— This is an application in 
revision by twe persons. Petitioner No. 1 
claims to be the sebait and trustee of certain 
trust and the properties appertaining thereto. 
Petitioner- No. 2 is the President, Bihar State 
Board of Religious Trusts (hereinafter refer- 
red to as the Board) established under the 
Bihar Hindu Religious Trusts Act, 1950 
(hereinafter referred to as the Act). Feeling 
agerieved by the order dated 27-6-1974 of 
the District Judge at Arrah in Miscellaneous 
Judicial Case 1 of 1974, they have moved this 
court under Section 115 of the Code of Civil 


- Procedure for the setting aside of the- said 


order, 


2. At the time of the hearing of this 
civil revision application cause has been shown 
on behalf of opposite party No. 1 (hereinafter 
called the opposite party) alone. No other 
opposite party has appeared to oppose this 
application. 


3. Facts may be stated in a narrow 
compass. In relation to the trust in ques- 
tion complaints were made by the villagers be- 
fore the Board that the trust and its proper- 
ties were being mismanaged by the first peti- 
tioner (hereinafter called the petitioner) and 
his brother. On an earlier occasion the peti- 
tioner took the stand that it was a private 
trust and the Board had no control over it. 
The President of the Board made an order 
on 2-4-1973 under Section 32 (1) of the Act 
setting a scheme for proper administration of 
the trust. Seven persons including the op- 
posite party were appointed as. members of 
a committee for the proper administration 
of the trust. The opposite party, as it ap- 
pears from the order of the District Judge, 
was appointed the Secretary of the com- 
mittee. A writ application was filed by the 
petitioner agains: the order of the Board but 
that failed. Thereafter the petitioner filed 
Miscellaneous Judicial case 12 of 1973 before 
the District Judge, Arrah, under sub-sec. (3) 
of S. 32 of the Act to challenge the scheme 
framed by the President of the Board. Cer- 
tain developments took place during the pen- 
dency of that -niscellaneous Judicial Case. 
First an order of injuaction was made, later 
it was vacated and then ultimately the mis- 
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published in the gazette or in the public 
notice given in the locality. The specifi- 
cation of the land, as given in the noti- 
fication (Annexure A), was, in my opin- 
ion, insufficient to supply information to 
the persons interested with regard to its 
identity, The easiest way to describe it 
was by giving its Khasra number, But 
this was not done. Therefore. I feel that 
the notification as well as public notice 
lacked information and were too vague to 
establish the identity of the land. I am 
supported in this view by Tulsa Singh v. 
The State of Haryana, (1973) 75 Pun LR 
227 = (AIR 1973 Punj 263), So, there is 
force in the contention that the notifica- 
tion as well as public notice were bad on 
account of having vagueness respecting 
the identity of the land. 


7. The land was acquired for con- 
struction of Karawri link drain in order 
to save the land, measuring about 150 
acres, and the crops sown thereon of vil- 
lage-Karawri from inundation during the 
rainy season, So. the purpose for acqui- 
sition of the land can reasonably be said 
to be public purpose. The contention of 
the learned Counsel for the petitioners 
that since construction of the drain wouid 
not serve any benefit to the residents of 
village-Chitana, it cannot be said that the 
land was acquired for a public purpose, 
has not impressed me. Further, I do not 
think that the scope of the proceedings in 
writ petition is so wide as to permit de- 
termination of the question as to whether 
the purpose for which the land was ac- 
quired was a public purpose. 


8. The facts that there is temple 
of Bhagwati Devi in village-Chitana, that 
the water of the pond of village-Karawri 
is dirty or that flow of the same through 
the drain into the pond of Karawri would 
pollute the pond of village-Chitana, were 
controverted by the respondents in the 
written statement. There is no material 
before me, which can lend support to the 
averments of the petitioners that there is 
temple of Bhagwati Devi in village-Chi- 
tana or that the water of the pond of 
Karawri is unhealthy or dirty because of 
throwing of bones of animals in it, or 
that the flow of water from the said pond 
into the pond of village-Chitana would 
pollute the same. It is pertinent to 
note that this is not the case of the peti- 
tioners that the alleged temple of Bhag- 
wati Devi was acquired for construction 
of Karawri link drain, Therefore, the 
contentions of the learned Counsel for 
the petitioners, that there is temple of 
Bhagwati Devi, that the pond of village- 
Chitana is venerated or that the said 
water would be polluted by flow of 
water through the drain from the pond 
of village-Karawri, are beside the point 
oa do not affect the acauisition of the 
and. 
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9, The provisions of the Northern 
India Canal and Drainage Act would ap- 
ply when the Government wishes to exe~ 
cute some drainage works and the entire 
cost or at least part of it is to be recover~ 
ed from the owners of the land, whe 
would be benefited by the said works. 
But when any such works are executed 
by the Government at public expense 
and no landowner, who is to be benefited, 
is to contribute any amount towards the 
cost of the works, the acquisition of the 
land can be effected under the provisions 
of the Act, The object and purpose and 
even the procedure provided by both 
these Acts are different. I am fortified in 
this view by Bawa Singh v, Executive 
Engineer (Drainage) Jullundur, 1969 Pun 
LJ 482, Since in the case in hand, the 
land was acquired at public expense and 
no landowner was required to contribute 
towards the cost of construction of the 
drain. the provisions of the Northern 
India Canal and Drainage Act were not 
applicable. Therefore, the contention of 
the learned Counsel for the petitioners, 
that the acquisition of land was invalid 
because no scheme for construction. of the 
drain had been prepared under the Nor- 
thern India Canal and Drainage Act be- 
fore taking steps to acquire the same, has 
no merit and the same is repelled. 


10. The learned Counsel for the 
respondents argued that since the peti- 
tioners were not owners of the land, they 
had no right to maintain the writ petition 
and they had no right to make objections 
against the acquisition of the land under 
Section 5-A of the Act and, therefore. the 
circumstance that public notice had been 
given more than 30 days after publication 
of the notification in the gazette was of 
no effect, True, the petitioners are not 
owners of the land. It is Gram Pancha- 
yat of village-Chitana, which is its owner 
(vide Annexure~A), It is equally true that 
foundation of a petition under Article 226 
-of the Constitution is a personal or indi- 
vidual right, Such a right must be one 
recognised by law. The petitioners being 
landowners and residents of village-Chi- 
tana had a legal right to use the land as 
thoroughfare, since the same was a public 
path and vested in the Gram Panchayat, 
By acquisition of the land, even accord- 
ing to the respondents, the width of the 
said thoroughfare would be reduced from 
33 feet to 22 feet. So, it would narrow 
down the passage and would affect the 
rights of the petitioners to use the land 
to its width of 33 feet as thoroughfare. 
Therefore, I am of the opinion that the 
petitioners had a legal and existing right 
and acquisition of the land being not in 
accordance with law constituted breach 
of that right and, as such, the petitioners 
had a right to maintain the writ petition. 


11, Section 5-A of the Act provi- 
des that any person interested in any 
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land notified under Section 4 (1) of the 
Act may object to the acquisition of the 
land or of any land in the locality, Its 
sub-section (3) lays down that a person 
shall be deemed to be interested in land 
if he would be entitled to claim an inte- 
rest in compensation. It is pertinent to 
note that the said person may not be en- 
titled to claim compensation of the land. 
It is sufficient if he is entitled to claim an 
interest in such compensation. The land 
is a path which goes from village-Chitana 
to village-—Karawri and Gram Panchayat 
is its owner. So, it is vested in the Gram 
Panchayat. Section 5 of the Punjab Vil- 
lage Common Lands (Regulation) Act, 
1961, provides that all lands vested or 
deemed to have been vested in a Pancha- 
yat shall be utilised for the benefit of the 
inhabitants of the village concerned, The 
petitioners are landowners and inhabi- 
tants of village-Chitana, Devi Singh and 
Sukhbir Singh are Sarpanch and Panch, 
respectively, of the village Panchayat. 
Therefore, the Panchayat was to utilise 
the land for their benefit and also for 
the benefit of other inhabitants of vil- 
lage-Chitana. So, in view of the said 
provision of law. I think that the peti- 
tioners were entitled to claim an interest 
in compensation, though they may not 
be entitled to compensation, As sucn, 
they would be deemed to be persons in- 
terested in the land, vide sub-section (3) 
of Section 5-A of the Act. 


It has been observed in head note (b) 
of Laxmibai Radhakisan v. State of Bom- 
bay, 1960 Nag LJ Notes 5, that the right 
conferred under sub-section (1) of Sec- 
tion 5-A of the Act is not only on the 
landowners but on all persons residing in 
the locality to object to the proposed 
public purpose being brought within the 
locality, So. I find no justification for the 
argument raised by the learned Counsel 
for the respondents and overrule the 
same, 


12. It, thus, follows that for the 
reasons recorded in: para. 5 above, there 
had been contravention of the provisions 
of Section 4 (1) of the Act and the pub- 
lie notice is invalid. When the said notice, 
which goes to the root of the jurisdiction, 
is invalid. it renders the proceedings 
taken thereafter a nullity, because when 
the foundation falls the superstructure 
must fall with it. So, I have no hesita- 
tion in finding that the entire acquisition 
proceedings are nullified. 


Consequently, I allow this petition 
and quash the notification published in 
the gazette and the public notice given 
under Section 4 (1) of the Act and also 
quash the acquisition. proceedings taken 
thereafter, ie, publication of notice 
under Section 6 of the Act and the award 
given by the Collector, In view of the 
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peculiar circumstances of the case, I leave 
the parties to bear their own costs. 
. Petition allowed, 
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MUNI LAL VERMA, J. 
Muni Lal, Petitioner v. The Collector of 
Central Excise, Chandigarh, Respondent. 
aa n Writ No. 1022 of 1974, DJ- 30-3- 


(A) Customs Aet (1962), § 110 (2) — 
Period of six months — In counting the period 
date of seizure is to be excinded. 


(Para 6) 

(B) Customs Act (1962), S. 110 ©) — 
Extension of icifial period of six months — 
Absence of prior notice would invalidate the 
extension granted. (Para 6) 


(C) Customs Act (1962), S. 124 (a) — 
Notice under — Is not required to be issued 
within six months of the seizure or withm 
the extended period. AIR 1973 Ali 433, 
Dissented from. 


Section 124 does not prescribe any time 
limit for issuing the show cause notice and 
it is not permissible to go into the intention 
of the legislature for not making provision 
for such a time limit in it. Therefore, it would 
not be legitimate to curtail the extent and 
scope- of Section 124 which does not contain 
any time limit for issuance of show cause 
notice, by saying that in view of the provi- 
sions of sub-section (2) of S. 110, the said 
notice must be issued within -six months of 
the seizure of the goods or within the duly 
extended period of not more than six months 
thereafter. AIR 1968 Cal 28, Rel. on; AIR 
1973 All 433, Dissented from. (Para 8) 


(D) Customs Act (1962), Ss. 110 (D, (2) 
and 124 — Seizure and tion — Dis- 
tinction. 

The seizure of goods under sub-see. (1) 
and return of the same under sub-section (2) 
of S. 110 are different from the issuance of 
show-cause notice for confiscation of goods 
or imposition of personal penalty as contem- 
plated by Section 124 of the Act. The period 
laid down in Section 110 (2) affects only the 
seizure of the goods and not the validity of 
the notice. ‘To confiscate’ would mean to 
adjudge goods or property to be forfeited 
to the public domain and to deprive the owner 
of his right of ownership of the same. It 
cannot be gainsaid that adjudication of con- 
fiscation of goods can be recorded even with- 
out seizure of the goods. Similarly, personal 
penalty can be imposed even when the goods 
have not been seized. Such a situation is con- 
templated by clause (b) of S. 112 of the Act. 


(Para 9) 
Cases Referred : Chronological Paras 
AIR 1973 All 433 9 
| l 
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(1973) L. P. A. No. 208 of 1972, DJ- 26-11- 

1973 (Punj) 9 
AIR 1972 SC 689 = (1971) 3 SCR 802 6,9 
AIR 1972 Punj and Har 444 6 
AIR 1968 Cal 28 = 1968 Cri LY 33 9 


Sham Lal Watal, with R. C. Dogra, for 
Petitioner; Kuldip Singh, R. S. Mongia, with 
him, for Respondent. 


ORDER :— The short facts of the case, 
as averred by the petitioner in the writ peti- 
tion, are as follows: 


2. On March 3, 1970, he (the peti- 
tioner) travelled in a new grey colour Ambas- 
sador car, belonging to his son, from Moga 
to Amritsar. He had then carried G. C. 
notes of Rs. 1,74,000/- in an attache case in 
the car with a view to purchase house at 
Amritsar. The car was driven by Sadhu 
Singh. When he reached Adda Harike, 
Sarvshri Gurdev Singh, Kulwant Singh and 
Joginder Singh Police Officers stopped the 
car and wanted to board it for Amritsar. 
Whe petitioner did not allow them to do so 
and this led to exchange of words between 
them. The aforesaid Police Officers, there- 
fore, searched the car and took the attache 
case along with the G. C. notes of Rupees 
1,74,000/- therein, and also some other money 
from the person of the petitioner without 
preparing any inventory. They took the car, 
' the aforesaid G, C. notes, the petitioner and 
Sadhu Singh to Police Station ‘B’ Division 
Amritsar. He was released on bail on March 
7, 1970. He then learnt that the recovered 
G. C. notes were wrongly shown to be of 
Rs, 1,57,000/-, (hereinafter called the G. C. 
motes) instead of Rs. 1,74,000/-, and 
that the Police had planted on him 
8 bars of gold weighing 10 tolas each 
(hereinafter called the gold), 10 kilo- 
grams of opium and had also planted an un- 
licensed pistol on the person of Sadhu Singh. 
On March 9, 1970, an officer of the Customs 
Department, Amritsar, moved an application 
to the Court of Magistrate First Class, Amrit- 
sar, for taking over the gold and the G. C. 
notes, The Magistrate directed the Police 
Authorities, by his order dated March 21, 1970, 
to hand over the gold and the G. C. notes 
to the Customs Department, and the said 
Department took the gold and G. C. notes 
from the Police, Amritsar, on March 28, 1970. 


Sadhu Singh was prosecuted under Sec- 
fion 25 of the Arms Act, but the said pro- 
secution was withdrawn on March 20, 1971. 
The petitioner and Sadhu Singh were pro- 
secuted under S. 9 of the Opium Act. The 
gaid prosecution was withdrawn as against 
Sadhu Singh, but permission to withdraw the 
case as against the petitioner was not allowed 
by the Court. He (the petitioner) was, however, 
acquitted in the said opium case on August 
2, 1973. The Customs Department did not 
issue show cause notice for confiscation of 
the G. C. notes or the gold within the period 
of six months after the seizure of the same 
as contemplated by the provisions of law. 
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The Collector of Customs (hereinafter called 
the Collector) had, however, on March 19, 
1971, passed an ex parte order (Annexure 
p-3, hereinafter called the extension order), 
extending the initial period of six months up 
to March 27, 1971, for issuing show-cause 
notice, Thereafter, on March 22, 1971, the 
Deputy Collector Customs issued notice (An- 
nexure 5, hereinafter called the show cause 
notice) to the petitioner and Sadhu Singh to 
show cause as to why the G. C. notes be 
not confiscated and personal penalty be not 
imposed upon them. He (the Deputy Collec- 
tor) had also issued another notice on March 
22, 1971, to the petitioner and Sadhu Singh 
to show cause as to why the gold be not con- 
fiscated and personal penalty be not imposed 
upon them. The petitioner had submitted 
his replies to the said notices on April 6, 
1971. He (the petitioner) received informa- 
tion ‘from the Customs Department that the 
Collector had fixed May 19, 1971, as the date 
of hearing. He appeared on that date and 
filed written objections before the Collector. 
He further submitted representation by post 
to the respondent, but he did not receive any 
response. Therefore, in this petition the peti- 
tioner impeached the validity of the exten- 
sion order and of the show cause notices with 
the allegations that the extension order was 
invalid and ultra vires since the same was 
passed after expiry of the initial period of six 
months provided in sub-section (2) of Sec- 
tion 110 of the Customs Act, 1962 (there- 
inafter called the Act), and that the show 
cause notices were time-barred and had been 
passed without jurisdiction or in excess of 
jurisdiction. So, he claimed (i) writ of cer- 
tiorari for quashing the extension order and 
the show cause notices, (ii) writ of mandamus 
directing the respondent to pay back the 
G. C. notes to him, and (iii) writ of prohibi- 
tion restraining the respondent from con- 
tinuing the proceedings relating to confisca- 
tion of the G. C. notes and the gold and for 
imposing personal penalty. 

3. The written statement was filed by 
Shri B. K. Seth, Collector of Central Excise 
and Customs, Chandigarh. The main facts 
of the case were admitted. It was, however, 
pleaded that the G. C. notes of Rs. 1,57,000/- 
and 8 bars of gold, weighing 80 tolas, had 
been recovered from the petitioner by the 
Police and that the aforesaid G. C. notes 
had been obtained by the Customs Depart- 
ment from the Police under orders of the 
Magistrate on March 28, 1970. It was 
further pleaded that an appeal against the 
acquittal of the petitioner, recorded in the 
opium case by the Magistrate, was admitted 
by this Court and the same is sending, and 
that the Income-tax Authorities had served 
a notice on the respondent, seizing the G. 
C. notes and other goods and, as such, the 
same could not be returned to the petitioner. 
So, all the reliefs claimed by the petitioner 
were resisted on the ground that the exten- 
sion order was validly passed and the show 
cause notices had been rightly given, and 
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other proceedings relating to adjudication of 
confiscation of the G. C. notes etc., and for 


imposition of personal penalty had been 
legally instituted, 
4. The contentions raised by the 


learned counsel for the petitioner can be 
formulated as under: 

(1) That the extension order was passed 
without any notice to him and after the expiry 
of the initial period of six months provided 
under sub-section (2) of S. 110 of the Act, 
and, as such, he had acquired vested right 
to claim the return of the G. C. notes. 


(2) That the show cause notices issued 
on March 22, 1971, were bad because the 
same had not been passed within the initial 
period of six months and the extension of 
the period, allowed by order dated March 
19, 1971, had not been validly granted and, 
as such, the proceedings relating to adjudica- 
tion of confiscation of G. C. notes were 
illegally instituted and could not be allowed 
to continue. 


(3) That the continuation of the said 
proceedings relating to adjudication of con- 
fiscation of the G. C. notes are barred on 
the principle of issue-estoppel as the petitioner 
had already been acquitted in the opium case 
by the competent Court. 


5. In order to appreciate the afore- 
said contentions raised by the learned counsel 
for the petitioner, it is necessary to reproduce 
the provisions contained in Sec. 124 and re- 
levant provisions of Section 110 of the Ati, 
which read as under :— 


“124. Issue of show cause notice before 
confiscation of goods, etc.— No order con- 
fiscating any goods or imposing any penalty 
on any person shall be made under this Chap- 
ter unless the owner of the goods or such 
person— 

(a) is given a notice in writing informing 
him of the grounds on which it is 
proposed to confiscate the goods or 
to impose a penalty; 
is given an opportunity of making a 
representation in writing within such 
reasonable time as may be specified 
in the notice against the grounds of 
confiscation or imposition of penalty 
mentioned therein, and 
(c) is given. reasonable opportunity of 

being heard in the matter: 


(b) 


x X x x 

110. Seizure of goods, documents and 
things.— 

(1) If the proper officer has reason to 
believe that any goods are liable to confisca- 
tion under this Act, he may seize such goods: 

Provided that where it is not practicable 
to seize any such goods, the proper officer 
may serve on the owner of the goods an order 
that he shall not remove, part with, or 
otherwise deal with the goods except with the 
previous permission of such officer. 

- (2) Where any goods are seized under 
sub-section (1) and no notice in respect there- 
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of is given under clause (a) of Section 124 
within six months of the seizure: of the goods, 
the goods shall be returned to the person 
from whose possession they were seized. 
Provided that the aforesaid period of 
six months may, on sufficient cause being 
shown, be extended by the Collector of 
Customs for a period not exceeding six 


months. 
(3) x x X X 
- (4) X x x x 


The language’ of sub-section (2) of Sec- 
tion 110 admits of no ambiguity and it pre- 
scribes the initial period of six months com- 
mencing from the date of seizure of goods 
for the issuance of notice under clause (a) 
of Section 124 of the Act. The proviso 
attached to sub-section (2) of S. 110, how- 
ever, provides that the said period of six 
months can be extended for a period not 
exceeding six months by the Collector of 
TR on sufficient cause being shown to 

m. 

6. The matters, that the initial period 
of six months, as prescribed by sub-section (2) 
of S. 110 of the Act, has to be extended for 
a period not exceeding six months as com- 
templated by the proviso thereto, before the 
expiry of the said initial period, and that the 
Said extension in time cannot be allowed 
mechanically but has to be allowed after af- 
fording due opporiunity to the person from 
whose possession the goods have been seized, 
stand concluded by the judgment of the 
Supreme Court in The Assistant Collector of 
Customs, Calcutta v. Charan Das Malhotra, 
AIR 1972 SC 689, and the judgment of this 
Court in Tarsem Kumar v. Collector of Cen- 
So al Chandigarh, AIR 1972 Punj and 

ar ; 


It is admitted case or tne parties that 
the G. C. notes and the gold had been ob- 
tained by the Customs Department from the 
Police, Amritsar, on March 28, 1970. Thus, 
it would mean that the G. C. notes and the 
gold were seized ky the proper officer, hav- 
ing reason to believe that the same were 
liable to confiscation, on March 28, 1970. 
The initial period of six months for giving 
notice, as required by sub-secton (2) of Sec- 
tion 110 of the Act, therefore, expired on 
September 28, 1970. I think, the date of 
seizure of the G. C. notes and gold, i.e., 
March 28, 1970, cannot be counted when 
the said period of six months has to be re- 
ckoned. It is the respondent's case that by 
order dated September 2, 1970 (Annexure 
R.1), the Collector extended the initial period 
of six months up to March 27, 1971, but the 
said order dated September 2, 1970, passed 
by the Collector, suffered from the infirmity 
that no notice was given and no opportunity 
had been furnished to the petitioner while 
granting the extension of time. Therefore, 
it is the ‘respondent’s case that the Collector 
had issued notice on March 9, 1971, to the 
petitioner and Sadhu Singh to show cause 
as to why the initial period of six months be 
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not extended up to March 27, 1971, and it 
was then on March 19, 1971, that the Col- 
lector passed the order (Annexure P.3) ex- 
tending the initial period of six months up 
to March 27, 1971, and the said order con- 
tained specifically that the order passed by 
the Collector on September 2, 1970, had been 
superseded. Since the order dated Septem- 
ber 2, 1970 (Annexure R.1) had been passed 
by the Collector without giving any notice 


‘lor affording opportunity to the petitioner, it 


could not, in view of the judgment of the 
Supreme Court in Charan Das Malhotra’s 
case (supra), and the judgment of this Court 
in Tarsem Kumar's case (supra), be recognis. 
ed as valid for extending the initial period 
of six months. Further, the said order was 
superseded by the order passed by the Col- 
lector on March 19, 1971. That means that 
the order dated September 2, 1970, extending 
the initial period of six months up to March 
27, 1971, does not exist. The order passed 
by the Collector on March 19, 1971, extend- 
ing the aforesaid period of six months up 
to March 27, 1971, is not valid for the 
obvious reason that it had been passed by 
him after the expiry of the initia) period of 
six months. Therefore, there is no escape 
from the conclusion that on account of ex- 
piry of the initial period of six months pro- 
vided in sub-section (2) of S. 110 and the 
same having not been validly extended, a 
vested right had accrued to the petitioner to 
claim the return of the G. C. notes, which 
had been seized from his possession. It may 
be noted that the petitioner does not admit 
that the gold had been taken from his posses- 
sion and he does not claim the return of 
the same. So, the first contention of the 
learned counsel for the petitioner is well- 
founded, 


7. Shri Kuldip Singh, learned counsel 
for the respondent, argued that a notice under 
Sec. 132 of the Income-tax ‘Act, seizing the 
G. C. notes and the gold under clause (iii) 
of the said section, had been served upon 
the respondent and, as such, he cannot re- 
turn the G. C. notes to the petitioner. Under 
the provisions of sub-section (2) of Sec- 
tion 110 of the Act, a vested right had accru- 
ed to the petitioner to claim the return of 
the G. C. notes, because no notice, as re- 
quired by clause (a) of Section 124 of the 
Act, had been given to him (the petitioner) 
within the prescribed period. True, notice 
under Section 132 of the Income-tax Act had 
been served upon the respondent the effect 
of which may be that the G. C. notes would 
be deemed to have been seized by the Income- 
tax Authorities. But then the respondent can- 
not withhold the G. C. notes. He should not 
stand between the exercise of the right of 
the petitioner to claim the return of the G. C. 
notes and seizure of the-same by the Income- 
tax Authorities. So, the proper course with 
the respondent is that he should return the 
G..C. notes. to the petitioner, from whose 
possession the same had been taken, after 
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due notice to the Income-tax Authorities, and 
leave it for the said Authorities to take away 
the G. C. notes on account of the seizure 
of the same subject to the right of the peti- 
tioner. 


8. I must confess that the point rais- 
ed by the learned counsel for the petitioner 
that show cause notices were bad for the rea- 
son that the same were not issued within the 
initial period of six months and the said 
period had not been validly extended, as re- 
quired by sub-section (2) and proviso thereto 
of Section 110 of the Act, is not free from 
doubt and had been of sufficient difficulty for 
decision. Section 110 of the Act enacts pro- 
vision relating to the seizure of goods, while 
Section 124 of the Act makes provision for 
issue of show cause notice for confiscation . 
of goods, Seizure of goods and confiscation 
of the same are distinct and different matters, 
‘Seizure’ would mean taking possession even 
forcibly by virtue of authority under law. 
The ordinary rule is that no goods or pro- 
perty of any citizen can be seized and he 
cannot be deprived of its user. In departure 
of the said rule, Section 110 of the Act 
authorises the Customs Officers, when taey 
have reason to believe that any goods are 
liable to confiscation, to seize the same. When 
sub-section (1) of S. 110 has given to them 
the special right to seize such goods, its sub- 
section (2) places a corresponding obligation 
on them that in the event of seizure of goods, 
they are bound to proceed for adjudication 
of confiscation of the goods at an early date, 
In order to see that the Customs Officers 
Should not retain such goods after seizure 
of the same and deprive the owners of their 
user, sub-section (2) of S. 110 of the Act re- 
quires that a notice, as required under 
clause (a) of S. 124 of the Act, should be 
given to the person from whom goods had 
been seized, within a period of six months, 
and if such notice is not so ‘given to him, 
the goods must be returned to him. The 
word ‘return’ would mean to pass back or 
to release the same from seizure. But it would 
hot tantamount to cesser of the liability of 
the goods from confiscation under the provi- 
sions of the Act. Therefore, sub-section (2) 
of S, 110 of the Act, in my opinion, makes 
provision for curtailment of the period during . 
which the seized goods can be retained for 
Issuance of notice under clause (a) of Sec- 
tion 124. Once the said notice is issued with- 
in the period prescribed by sub-section (2) 
only proviso thereto, of Section 110, the 
goods seized can be retained till the adjudica- 
tion of the confiscation proceedings. So, 
the faliure on the part of the Customs officers 
to issue notice within the period contemplated 
by sub-section (2) or proviso thereto, of Sec- 
tion 110, would certainly clothe the person, 
from whom the goods have been seized, with 
the right to claim the return of the same, but 
it does not, in my opinion, set at naught tha 
provisions of Section 124 and will not deprive 
the Customs Officers - to issue show cause. 
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notice under Section 124, for the obvious 
reason that it (Section 124) does not prescribe 
any time limit for issuance of such a notice. 
All that it provides is that a notice in writ- 
ing ‘under clause (a), an opportunity for mak- 
ing a representation in writing under Cl. (b), 
and a reasonable opportunity for hearing 
under clause (c), have to be given to the 
owner of, or any person concerned with, the 
goods. There is nothing in the said section 
from which an inference can possibly be 
drawn that ihe said notice contemplated by 
clause (a) of Section 124, is subject to the 
provisions contained in Section 110 of the 
Act. As such, it would not, in my opinion, 
be proper to import the limitation of six 
months prescribed by sub-section (2) of Sec- 
tion 110 (which can be extended for a fur- 
ther period not exceeding six months vide 
proviso to the said sub-section (2) into the 
provisions of Section 124 of the Act. Clear 
y, Section 124 of the Act does not prescribe 
any time limit for issuing the show cause 
notice and I do not think that it is permis- 
sible to go into the intention of the legis- 
lature for not making provision for such a 
ime limit in it. Therefore, it would not be 
legitimate to curtail the extent and scope of 
Section 124 of the Act, which, as indicated 
above, does not contain any time limit for 
issuance of show cause notice, by saying 
that in view of the provisions of sub-sec. (2) 
of S. 110, the said. notice must be issued with- 
in six months of the seizure of the goods or 










notice, as required under clause me of Sec- 
tion 124 of the Act, is illegal, simply because 
it had not been issued within six months or 
the extended period contemplated by sub- 
section (2) or proviso thereto, of Section 110 
of the Act. 


9. The observations made in para 6 
of the judgment in Charandas Malhotra v. 
Assistant Collector of Customs and Superin- 
tendent Preventive Service, AIR. 1968 Cal 28, 
to the effect that— 


“So far as Section 110 is concerned, it 
deals, not with the issue of notice but with 
the- seizure of the goods and the return there- 
of. In other words, if the provisions are not 
Satisfied the goods seized have to be return- 
ed. Therefore, since the extension had not 
been properly granted the appellant is en- 
titled to the return of the goods, That by 
itself may not invalidate the notice itself.” 


support the view that I have taken that seizure 
of goods under sub-section (1) and return of 
the same under sub-section (2) of S, 110 are 
different from the issuance of show-cause 
notice for confiscation of goods or imposi- 
tion of personal penalty as contemplated by 
Section 124 of the Act. The aforesaid deci- 
sion of the Calcutta High Court was the sub- 
ject of review by the Supreme Court in 
Charan Das Malhotra’s case (AIR 1972 SC 
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689) (supra). The decision of the Calcutta 
High Court was upheld by the Supreme Court 
and nothing was remarked against the afore- 
said observations. It was rather observed 
there by the Suprems Court in the conclud- 
ing portion of para 5 at page 690 that Sec- 
tion 124 does not lay-down any period within 
which the notice required by it has to 
be given. The period laid down in Sec- 
tion 110 (2) affects only the seizure of the 
goods and not the validity of the notice. ‘To 
confiscate’ would mean to adjudge goods or 
property to be forfeited to the public domain 
and to deprive the owner of his right of 
ownership of the same. Therefore if my 
reading of the provisions contained in Sec- 
tions 124 and 110 of the Act is correct, there 
appears to be no bar for giving the show- 
cause notice as contemplated by clause (a) 
of Section 124, even after the return of the 
seized goods because of failure to. issue such 
notice within six months or the extended 


‘period thereafter as prescribed in sub-sec- 


tion (2) and proviso thereto, of Section 110. 
When the provisions contained in the provisa 
to sub-section (1) of S. 110, clause (a) of 
Section 124, and sub-section (2) of S. 126 
of the Act are looked at, it cannot be gain- 
said that adjudication of confiscation of goods 
can be recorded even without seizure of the 
goods. Similarly, personal penalty can be 
imposed even when the goods have not been 
seized. Such a situation is contemplated by 
clause (b) of Section 112 of the Act. 


No doubt, the contention of the learned 
counsel for the petitioner that the show-cause 
notice is illegal because the same had not been 
issued within the time prescribed by sub-sec- 
fion (2) of S. 110 finds support from the 
decision of the Allahabad High Court in 
Mohammad Hanif v. Collector of Customs 
and Central Excise, ATR 1973 All 433, but 
there is no discussion of the matter as to 
how the non-issue of notice within the time 
prescribed by sub-section (2) of S. 110 had 
rendered the show-cause notice issued undef 
clause (a) of Section 124 of tha Act illegal. 


In view of the reasons recorded by me 
above, I have not been able to persuade my- 
self, with all respect, to agree with the learn- 
ed Judge who recorded the judgment in 
Mohammad Hanifs case (AIR 1973 All 433). 
True, the aforesaid decision of the Allahabad 
High Court was cited before the Letters 
Patent Bench which decided L. P. A. No. 208 
of 1972, (The Collector of Central Excise and 
Customs Central Excise Collectorate, Chandi- 
garh v. Tarsem Kumar) on 26th November, 
1973. The learned Judges who decided the 
said appeal did not consider the aforesaid 
decision of the Allahabal High Court for the 
reason that the contention respecting illegality 
of the show-cause notice had not been raised 
before the Bench which decided the writ 
petition. There is nothing in the judgment 
in Tarsem Kumar’s case (supra) to show that 
the aforesaid decision of the Allahabad High 
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Court in Mohammad Hanif’s case had been 
approved by the Letters Patent Bench. Where- 
fore, the decision in the aforesaid letters 
patent appeal can be of no help to the peti- 
tioner. 

What would be the effect of adjudication 
of confiscation of goods after the return of 
the same to the owner or to the person from 
whose possession the same had been seized, 
is a matter which is besides the point. The 
possibility of non-availability of the goods 
after return of the same to the owner may 
not be excluded. The Collector may or may 
not be able to net the same after the adjudi- 
cation of confiscation of goods when the 
same had been returned to the owner under 
sub-section (2) of S. 110, but these considera- 
tions cannot, in my opinion, for the reason 
already recorded above, change or restrict 
the extent and scope of provisions of Sec- 
tion 124. Cash or G. C. notes, after return 
of the same to the owner under sub-sec. (2) 
of S. 110, may or may not be available on 
recording of adjudication of confiscation of 
the same, but a car or any goods like that 
may be readily available for taking posses- 
sion thereof after adjudication of confisca- 
tion of the same even though the same had 
to be returned under sub-section (2) of Sec- 
tion 110. The provisions contained in sub- 
section (2) of S. 110 are similar to the provi- 
sions contained in the second proviso to Sec- 
tion 79 of the Gold Control Act, 1968, and 
the provisions contained in Section 124 of 
the Act are similar to the other provisions of 
the said Section 79 of the Gold Control Act, 
1968. Since the petitioner does not admit 
seizure of the gold from him and does not 
seek the return of the same, the matter res- 
pecting return of the gold or the show-cause 
notice relating to its confiscation and imposi- 
tion of personal penalty have not been pursu- 
ed further, It, thus, follows from the dis- 
cussion above, that I have not been impres- 
sed with the second contention of the learn- 
ed counsel that the show-cause notices were 
bad because the same had not been issued 
within the time prescribed by sub-section (2) 
or proviso thereto, of Section 110, and, there 
fore, I disagree with him on that matter, 

10. The third contention of the learn- 
ed counsel that the proceedings relating to 
adjudication of the G. C. notes or imposi- 
tion of personal penalty are barred on the 
principle of issue-estoppel is untenable for the 
reasons,— 

(1) That confiscation of the G. C. notes 
or even of gold cannot be said to be pro 
secution; 

(2) That confiscation is a judgment in 
rem while decision in the opium case is a 
judgment in personam; 

(3) That parties in both the cases will 
be different. In the opium case, the parties 


were State of Punjab v. The petitioner, where-. 


as in the confiscation proceedings or in the 
matter of imposition of personal penalty, the 
parties will be Collector v. The petitioner, and 
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(4) What the subject-matter in both the 

cases is different. It was possession of opium 
which was the subject of prosecution in the 
opium case, whereas it is possession of the 
G. C. notes or even of gold which would ve 
the subject of the proceedings relating to 
confiscation of the same or with regard to 
imposition of personal penalty. 
For the reasons, I find no merit in the third 
contention of the learned counsel and Over- 
rule the same. So, it cannot be said that 
proceedings relating to adjudication of con- 
fiscation of the G. C. notes or imposition of 
personal penalty are illegal or continuation 
of the same, is in any way barred. 


11. The result is that the extension 
order is bad being without jurisdiction and 
has to be struck down, and on that account, 
the petitioner is entitled to the return of the 

C. notes but, of course, subject to the 
powers of the Income-tax authorities to seize 
the same. I, however, find no merit in the- 
writ petition respecting the other reliefs. 


Consequently, I partly allow this writ 
petition and quash the extension order where- 
by time was extended for issuing the show- 
cause notice, (Annexure P.3) and direct the 
respondent to return the G. C, notes of 
Rs. 1,57,000/- to the petitioner, after notice 
to the Income-tax Department, Patiala, within 
one month from today. The respondent 
would inform the said Income-tax Department 
about the date and time to be fixed within 
one month from today when the aforesaid 
G. C. notes would be returned to the peti- 
tioner with intimation of the same to him 
(petitioner). In case the Income-tax attho- 
rities still persist to seize the G. C. notes, 
they may do so subject to the powers avail- 
able to them under law, in presence of the 
petitioner or his duly authorised agent, or 
even in his absence if the notice of the date 
and time for the return of the G. C. notes 
has been duly served upon him. ‘The writ 
petition respecting the other reliefs, that is, 
quashing of the show-cause notices and pro- 
hibiting the respondent from proceeding with 
the adjudication of confiscation of the G. C 
notes and gold and for imposition of per 
sonal penalty, is dismissed. Having regard 
to the special circumstances of the case, I 
make no order as to costs. 


Ordered accordingly. 
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Mani Ram, Petitioner v. The State of 
Punjab and others, Respondents. 
Civil Writ No. 4429 of 1973, DJ- 1-8- 
1974. 


(A) Land Acquisition Act (1894), S. 9 (3) 
— Service of notice under — It is mandatory 
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and failure of such a notice renders sub- 
sequent proceedings illegal and invalid ——- AIR 
1963 Pat 201, Dissented from. 

in the eventuality of the. failure. of com- 
pliance with the provisions of notice under 
Section 9, the party concerned would have 
no opportunity to make its claim to com- 
pensation known to the Collector and the 
Collector would, on his own, give the award 
which may not measure upto the expectation 
of the party concerned. In that case the 
said party would perforce have to initiate 
proceedings under Section 18 of the Act 
in the Court of the District Judge and ex- 
pend money and energy in claiming what he, 
if he had notice, would otherwise have claimed 
before the Collector and may well have been 
awarded by the Collector. Hence prejudice to 
such a party is obvious in the event of the 
failure of the Collector to serve upon him 
the requisite notice under Section 9. (AIR 
1971 Andh Pra 310 and AIR 1950 Bom 
334 and ILR (1965) 2 Punj 525, Relied on; 
AIR 1963 Pat 201, Dissented from). 


(Para 7) 
Cases Referred : Chronological Paras 
AIR 1971 Andh Pra 310 , 6, 7 
ILR (1965) 2 Punj 525 = 1965 Cur LJ 


534 4, 6, 7 
AIR 1963 Pat 201 = 1963 BLIR 254 4, 6,7 
AIR 1959 Punj 535 = 61 Pun LR 532 4, 6 
AIR 1950 Bom 334 = 52 Bom LR 316 $ 

6, 
6 


(1942) 76 Cal LJ 430 


S. C. Goyal with O, P. Goyal, for Peti- 
tioner; M. L. Sarin, for Advocate-General, 
Punjab, for Respondents. 


ORDER :— Mani Ram petitioner 
through the present writ petition has challeng- 
ed the land acquisition proceedings initiated 
by notifications under Sections 4 and 6 (an- 
nexures ‘C’ and ‘D’ respectively) of the Land 
Acquisition Act, 1894, (hereinafter referred 
to as tbe Act) primarily on two grounds 
(1) that the substance of the notification under 
Section 4 of the Act had not been published 
as required by sub-section (1) thereof, and 
(2) that although he as a tenant and occupier 
on the part of the land acquired through *he 
said notification was entitled to be served 
with a notice under Section 9 (3) of the Act 
yet no such notice was served on him and 
that failure to serve such a notice on him 
tendered the subsequent land acquisition pro- 
ceedings invalid. 

2. While on behalf of the State it has 
been conceded that the petitioner is a tenant 
on part of the land acquired and that he 
had not been served with a notice under 
Section 9 (3) of the Act, it has been denied 
that the substance of the notification under 
Section 4 of the Act was not published in 
terms of sub-section (1) thereof or the peti- 
tioner was an interested person, as envisaged 
by the provisions of Section 3 (b) of the Act. 


3. The primary question that falls for 
determination is as to whether service of 
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notice under Section 3 (3) of the Act is man- 
datory and failure of such a notice would 
render the subsequent steps in the acquisition 
of the land invalid. 


4, Various High Courts have taken 
diametrically opposite views in the matter. 
Whereas Andkra Pradesh High Court and 
Bombay High Court in Velagapudi Kanaka 
Durga v. Distcict Collector, Krishna District 
Chilakapudi, AIR 1971 Andh Pra 310; 
Laxmanrao Eristrao v. Provincial Govern- 
ment of Bombay, AIR 1950 Bom 334 res- 
pectively; and our own High Court in State 
of Punjab v. Kernail Singh, ILR (1965) 2 
Punj 525, (on which decisions the learned 
counsel for the petitioner has placed reliance), 
have taken the view that the requirement of 
Service of nozice under sub-section (3) of 
S. 9 of the Act is mandatory and failure 
thereof would vitiate the subsequent proceed- 
ings. The opposite view received support 
from Patna H-gh Court in Shivdev Singh v. 
State of Bihar, AIR 1963 Pat 201; and Pun- 
jab High Couct in Jhandu Lal Budh Ram 
v. State of Punjab, AIR 1959 Punj 535. 

5. Before proceeding with the con- 
sideration of the question posed, it is neces- 
Sary at this stege to notice the relevant pro- 
visions of Secton 9 of the Act which read: 


“9, (1) The Collector shall then cause 
public notice to be given at convenient places 
on or near the land to be taken, stating that 
the Government intends to take possession 
of the land, and that claims to compensation 
s4 all interests in such land may be made 
o . 

$ k % * 


(3) The Cellestor shall also serve notice 
to the same eifect on the occupier (if any) 
of such land aad on all such persons. known 
or believed to be interested therein, or to 
be entitled to act for persons so interested, 
as reside or have agents authorized to receive 
service on ther behalf, within the revenue 
district in which the land is situate. 

% $ % * > 

6. In Laxmanrao Kristrao’s case AIR 
1950 Bom. 334 (supra), Chagla, C. J., speak- 
ing for the Court expressed his view with 
Some vehemence as would be clear from the 
following observations :— 


“It will be noticed that an obligation is 
cast upon the Collector to serve a notice on 
every occupier of the land which is to be 
acquired. There is also an obligation cast 
upon him to serve a notice on persons who 
are known to him to be interested in the 
land or whom he believes to be interested 
in the land. Therefore, the Legislature has 
made a clear distinction between occupiers 
of the land and persons who are interested 
in the- land. As far as occupiers are con- 
cerned, the Callector must serve a ‘notice 
upon the occusier. As far as persons in- 
terested are corcerned, the obligation is cast 
upon him only if he knows of such persons 
or believes that there are such persons, With 
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regard to the first 
absolute.” 

In Velagapudi Kanaka Durga’s case AIR 
1971 Andh Pra 310 (supra), Sambasiva Rao, 
J. while considering the import of the pro- 
visions of sub-section (3) of S. 9 of the Act, 
had the following to say: 


“It is thus clear that the Act accords 
great importance to the service of notice on 
the persons in occupation of the land so 
that all available information in respect of 
such land could be secured during the course 
of the enquiry. It may be difficult to learn 
about all the persons interested in such land 
but it is not so to know the person or per- 
sons in actual occupation of such land. A 
person in occupation can reasonably be sup- 
posed to have all the necessary particulars 
about the property of which he is in posses- 
sion. That is why sub-section (3) clearly in- 
Sists upon the service of a notice on the oc- 
cupier of land and Section 10 (1) empowers 
the Collector to require any such person to 
make or deliver to him a statement contain- 
ing particulars relating to the land and the 
persons interested therein. It is obviously 
the surest way of gathering the necessary 
information about the land. The notice con- 
templated by sub-section (1) of S. 9 is intend- 
ed to give intimation to all persons interest- 
ed and that is required to be published in or 
near the land to be taken, because it is, in 
several cases, difficult to know all the persons 
interested. The case of the occupier of the 
land is, however, obviously different, because 
his occupation is certain. It is for that reason 
the word ‘shall’ is used in sub-section (3) 
making it obligatory on the part of the Col- 
lector to serve notice on the occupier. Once 
a person is required to make a statement 
either under Section 9 or under Section 10, 
he is deemed to be legally bound to do so as 
per the provisions of Section 10 (2). There- 
fore, there cannot be any doubt that Sec- 
tion 9 (3) is a mandatory provision and the 
notice provided thereunder is an integral and 
essential part of the land acquisition proceed- 


class the obligation is 


It is, however, urged that this lack of 
notices did not really prejudice the petitioner 
for the reason that she did, in fact, appear 
before the Land Acquisition Officer on 14-10- 
1968 and file her objections. This attempt 
to salvage the proceedings is futile because 
Section 9 (3), as I have already held, is a 
mandatory provision. Strict compliance with 
such a provision is expected and insisted 
upon by the statute. Failure to do so would 
vitiate the subsequent proceedings. The ques- 
tion of prejudice does not arise in cases of 
failure to comply with the mandatory provi- 
sions of law. Further, it is not shown to me 
whether the petitioner has had full oppor- 
tunity to place all her objections before the 
Land Acquisition Officer within the short 
time made available to her. It is not there- 
fore possible to hold that no prejudice was 
caused to the petitioner. It should also be 
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noted in this connection that there had been 
no Section 5-A enquiry because it had been 
dispensed with. In the circumstances, failure 
to give a valid notice under Sections 9 (3) 
and 10 vitiates the proceedings taken sub- 
sequent to and in pursuance of Sections 9 (3) 
and 10 notice. These proceedings including 
the award passed in pursuance of the said 
notice are hereby quashed and the respond- 
ents are directed to forbear from proceeding 
with the acquisition proceedings in pursuance 
of the said invalid notice,” 


A Division Bench of this Court in Karnail 
Singh case ILR (1965) 2 Punj 525 (supra) 
though was not dealing with the provisions 
of Section 9 (3) as such directly, but never- 
theless had the following observations to make 
in regard to the importance of service on the 
occupier in terms of Section 9 of the Act: 


“Section 9 of the Act provides for notice 
Tequiring, all persons interested to appear 
before the Collector at a time and place not 
earlier than 15 days after the publication of 
the notice, and to state, inter alia, the nature 
of their interest and the amount and parti- 
culars of their claims to compensation. This 
notice apparently seems to be the essential 
pre-requisite of the Collectors power to 
acquire. Its absence or grossly defective chara~ 
cter may adversely affect subsequent pro- 
ceedings.........0.. 4 


In Shivdev Singh’s case AIR 1963 Pat 201 
(supra) Untwalia, J. speaking for the Court, 
appears to be equally emphatic in taking the 
view that service of notice under sub-sec. (3) 
of S. 9 of the Act is not mandatory. For 
his view he sought sustenance from the follow- 
ing observations of the Calcutta High Court 
made in Mahanta Sri Sukdev Saran Dev v. 
Raja Nripendra Narayan Chandradhvarjee, 
(1942) 76 Cal LJ 430— 

“Considering the scheme of the Act, that 
the main ‘question that can be agitated by 
a person to whom notice might be given was 
merely the amount of compensation, and that 
any such person still has feserved to him 
under Section 31 a right to claim from the 
person actually receiving compensation any 
amount to which he may consider himself 
entitled; considering further the difficulties 
likely to arise if every failure to comply with 
the details of the proceedings of acquisition 
is to render them null and void we can see 
no reason to think that the failure to give 
this notice must be given such importance 
that the provisions must be held to be of a 
highly mandatory character such as that the 
failure to follow it will render the whole 
proceedings null and void and inoperative.” 
The decision of this Court relied on by Mr. 
Sarin on behalf of the State reported in 
Jhandu Lal Budh Ram’s case AIR 1959 Punj 
535 though pertains to the consideration of 
the provisions of Section 9 (1) of the Act, 
but nevertheless the following observations of 
G. D. Khosla, A. C. J. (as he then was), who 
delivered the judgment, are relevant-—- . 
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Another argument raised before us was 
that because no notice under Section 9 (1) 
was issued, the proceedings were bad. This 
matter was considered by the learned Single 
Judge and he took the view that he could not 
go into the facts. It has been urged on be- 
half of the Government that such a notice 
was issued. In any event, the omission to 
issue a notice is nothing more than an omis- 
sion of a preliminary step and it cannot be 
said that by the non-issue of the notice the 
entire proceedings have been invalidated.” 


As would be seen from the above observa- 
tions of Khosla, A. C. J., the assertion of fact 
that no notice was issued under Section 9 (1) 
of the Act was disputed and the observations 
made were merely in passing. From the 
above observations, it is not clear as to 
whether in using the expression ‘entire pro- 
ceedings’ he had in mind the notifications 
under Sections 4 and 6 of the Act as well 
or not, for there can be no doubt that failure 
of service of notice under Section 9 of the 
Act would not, in any eventuality, vitiate the 
notifications under Sections 4 and 6 of the 
Act. I am therefore of the view that the 
above-quoted observations of Khosla, A. C. J. 
cannot be of much help to the State for hold- 
ing that the provisions of Section 9 are of 
directory nature and not mandatory and the 
failure of compliance thereof does not render 
subsequent acquisition proceedings invalid. 

7. In Shivdev Singh’s case AIR 1963 
Pat 201 (supra), if I may say with respect, 
Untwalia, J. seems to be concerned with 
failure of service of notice which merely af- 
fected the party concerned in regard to 
its right of submitting claim of compensation 
to the Collector and further to the District 
Judge if dissatisfied with the award of the 
Collector; and it appears to have been assum- 
ed that as a result of non-compliance of the 
provisions of Section 9 (3) of the Act, no 
prejudice would be caused to the person con- 
cerned. I am afraid such an assumption is 
incorrect when regard is had to the fact that 
if the person concerned had been served with 
the requisite notice, he might have taken the 
necessary step of submitting his claim to the 
Collector and for ought we know the Col- 
lector would have accepted his estimation of 
the valuation of the land, and he in return 
might well have been satisfied with the award 
of the Collector and thus would have left the 
matter at that stage, but on the contrary in 
the eventuality of the failure of compliance 
with the provisions of notice under Section 9, 
such a party would have no opportunity to 
make its claim to compensation known to 
the Collector and the Collector would, on his 
own, give the award which may not measure 
upto the expectation of the party concerned. 
In that case the said party would perforce 
have to initiate proceedings under Section 18 
of the Act in the Court of the District Judge 
and expend money and energy in claiming 
what he, if he had notice, would otherwise 
have claimed before the Collector and may 
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well have been awarded by the Collector. 
Hence prejudice to such a party is obvious 
in the event of the failure of the Collector 
to serve upon him the requisite notice under 
Section 9 of the Act. I, therefore, finding 
myself in respectful agreement with the view 
expressed by hagla, C. J. in Laxmanrao 
Kristrao’s case AIR 1950 Bom 334 (supra) 
and the one expressed by Sambasiva Rao, J. 
in Velagapudi Kanaka Durga’s case AIR 1971 
Andh Pra 310 (supra), as also the observa-~- 
tions made, though in passing, in the Divi- 
sion Bench decisicn of this Court in Karnail 
Singh’s case H.R (1965) 2 Punj 525 (supra), 
hold that the requirement of Section 9 (3) of 
the Act is mandatory and the failure to 
comply therewith renders the subsequent pro- 
ceedings illegal and invalid. 

8. As regards the attack on the vali- 
dity of notification under Section 4 based 
on non-publica‘ion thereof in terms of sub- 
section (1) thereot, the same must fail, for 
the allegations of facts in this regard have 
been emphatically denied. 

9, In vizw of the above, I allow the 
writ petition with costs and direct the Col- 
lector (respondent No. 2) to serve notice upon 
the petitioner in strict compliance with the 
provisions of Section: 9 (3) of the Act and 
oo give his award in accordance with 

W. 
Petition allowed. 
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R. S. NARULA, C. J. AND 
M. R. SHARMA, J. 


Shri Ram Nath and another, Petitioners 
v. The Union Territory of Chandigarh and 
others, Respondents. 
ig” Writ No. 1041 of 1974, Dj- 24-7. 

(A) Constimtion of India, Art, 226 = 
Auction of Equor vend — Both petitioners 
jointly offering their bid and deprived of right 
to have their tid entertaned—Joint petition 
challenging auction is maintainable. 

Where both the petitioners claimed to 
have jointly offered their bid at the auction 
of liquor vend and both claimed to have been 
deprived of their right to have their bid en- 
tertained, a joint petition by them under 
Article 226 chellenging the validity of the 
auction is’ maincainable especially when even 
if the petition was treated to have been filed 
by one of them all the points in issue would 
have to be decaded. (Para 6) 

(B) Constitation of India, Art. 226 — 
Auction of liqeor vend — Both petitioners 
in liquor trade for long time and sitting 
allottees of liqror vends — First petitioner 
having solvency certificate depositing fee for 
taking part in auction and present at auction 
~~ Petitioners making joint offer before Com- 
missioner — First petitioner at least held was 


KR/AS/E613/74,GNB 
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interested and could chalienge .auction under 
Art. 226. 1970 Cur LJ 442, Ref. (Para 6) 
(C) Constitution of India, Art. 226 — Non- 
divulgence of date from which statutory rule 
has been in force — It is not suppression of 
material fact. f ; 
The date with effect from which a parti- 
oular statutory rule has been in force is not 
such a matter the non-divulgence of which 
would amount to suppression of a material 
fact so as to hold the petitioner guilty of 
any suppressio veri. (Para 7) 
(D) Constitution of India, Art. 226 — 
Previous auction of liquor vend — Partici- 
pation by petitioner according to conditions 
of R. 36 (17) Punjab Liquor Licence Rules 
— Petitioner in subsequent auction can chal- 
lenge validity of R. 36 (17) under Art. 226. 
The mere participation by the petitioner 
in the auction of liquor vends for the previ- 
ous year according to the conditions of 
Rule 36 (17) Punjab Liquor Licence Rules 
1956, cannot disentitle him in the auction 
for the subsequent year from challenging 
the validity of Rule 36 (17) under Art, 226. 


ara 7) 

(Œ) Punjab. Excise Act (i of 1964), 
S. 58, Rules under — Punjab Liquor Licence 
Rules 1956, R. 36 (17), Proviso — Prohibi- 
tion in second sentence in proviso is im- 
perative — Power to make announcement in 
first sentence of proviso is directory — Pre- 
siding Officer can demand whole or part of 
amount of bid after making announcement 
referred to in proviso. 

Whereas the prohibition in the second 
sentence of the proviso in Rule 36 (17) is 
imperative the authority conferred by the first 
sentence of the proviso on the Presiding 
Officer to make or not to make the announce- 
ment is directory and since the word “the 
whole” in the first sentence of the proviso 
includes its part, the proviso empowers the 
Presiding Officer at auction to demand the 
whole or any fraction or any part of the 
amount of the bid that may be made after 
fhe announcements referred to in the proviso. 
AIR 1969 SC 903 and AIR 1961 SC 751 and 
AIR 1959 SC 519, Rel. on. 

(Paras 9, 10, 11) 

(F) Interpretation of Statutes —~ Court 
cannot change law even slightly or even for 
better by any process of interpretation. 

The function of the Court is to find out 
what the law is and not what it should be 
and it is for the legislature and the delegated 
legislative authority to make the law and it 
is beyond the jurisdiction of the Court to 
change the law even slightly or even for the 
bettes by any process of interpretation. 

l (Para 11) 

(G) Constitution of India, Arts. 14 and 
19 (D) (g) — Punjab Excise Act (1 of 1964), 
S. 58, Rules under — Ponjab Liquor Licence 
Rules 1956, R. 36 (17), Proviso — Rule 36 
(17) Proviso does not confer arbitrary power 
on Presiding Officer — It does not infringe 
rights of bidders at auction of liquor vend 
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and is not violative of Arts. 14 and 19 (i) 


= Rule 36 (17) Proviso in leaving the matten 
as to whether the bidding at the auction of 
liquor vend is excessively high to the opinion 
of the Presiding Officer and in imposing the 
condition of advance deposit of the bid 
amount does not confer arbitrary and un- 
guided power on the Presiding Officer and 
does not violate Arts. 14 and 19 (1) (g) by 
infringing the rights of the bidders at the 
auction and is valid for the following reasons: 


(i) The Presiding Officer has to be a 
very high Officer and with his knowledge and. 
experience in the field of auction of liquor 
vends he is the best person to form an idea 
as to when bidding has become excessively 
high and the validity of Rule 36 (17) proviso 
cannot be contested because of an apprehen~ 
sion of its abuse. AIR 1959 SC 459 and AIR 
1950 SC 211 and AIR 1972 SC 1816, Rel, on; 
AIR 1967 SC 829, Expl. (Para 13) 


(ii) Final decision as to choice of success- 
ful bidder has to be made by the. Commis- 
sioner and not by the Presiding Officer and 
this is sufficient safeguard against exercise of 
power under the proviso by the Presiding 
Officer in an arbitrary manner. 

(Para 14) 


(iii) The object of the proviso is to en- 
able the Government to recover the licence 
fee without any difficulty and Articles 14 and 
19 {1) (œ) cannot be made applicable where 
one person is chosen rather than another in 
an auction to fulfil the contract of liquor 
vend discretion for which must be left with 
the Government which has the exclusive right 
to deal in liquor and the citizens cannot 
claim any fundamental right to trade or carry 
on business in rights belonging to Govern- 
ment. AIR 1954 SC 220 and- AIR 1954 SC 
592 and AIR 1959 SC 490 and AIR 1972 
SC 1816 and AIR 1974 SC 651, Rel. on: 
AIR 1973 Orissa 217, Ref. (Para 15) 

(iv) Merely because the statutory power 
under the proviso is discretionary it cannot 
necessarily be said to be discriminatory. AIR 
1957 SC 397 and AIR 1958 SC 538 and AIR 
1956 SC 44 and AIR 1959 Punj 19 (FB) and 
AIR 1960 Punj 554, Rel. on. (Para 16) 

(v) The power to impose the condition 
of advance deposit of the bid amount con- 
ferred by the proviso on the Presiding Offi- 
cer cannot be categorised as arbitrary because 
he can impose that condition only when he 
forms the opinion that bidding is excessively 
high and this is a sufficient guideline in the 
circumstances of the case. (Para 17) 
Cases Referred : Chronological Parag 
AIR 1974 SC 651 = (1974) 1 SCWR 384 15 
ese 1973 Orissa 217 = IR (1973) Cut 

15 
AIR 1972 SC 1816 = (1972) 3 SCR 784 


13, 15 
AIR 1971 SC 2295 = (1970) 2 SCR 594’ 
1970 Cur LJ 442 = 1970 Pun LJ 35] p Z 
AIR 1969 SC 903 = (1969) 1 SCR 478 9 
AIR 1967 SC 829 = (1967) 1 SCR 1012 13 
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AIR 1961 SC 751 = (1961) 2 SCR 679 10 
AIR 1960 Punj 554 = ILR (1960) 2 Punj 
16 


AIR. 1959 SC 459 = (1959) Supp 1 mee 
AIR 1959 SC 490 = (1959) Supp 1 SCR 
AIR. 1959 SC 319 = (1959) Supp 1 SCR 
AIR 1959 Punj 19 = 60 Pun LR 620 EB 
AIR 1958 SC 538 = 1959 SCR 279 i6 
AIR 1957 SC 397 = 1957 SCR 233 16 


AIR 1956 SC 44 = (1955) 2 SCR 925 16 
AIR 1954 SC 220 = 1954 SCR 873 15 


AIR 1954 SC 592 = (1955) 1 SCR 305 15 
AIR 1950 SC 211 = 1950 SCR 519 13 


H. L. Sibal, Sr. Advocate (M/s. S. P. 
Goyal S. C. Sibal, A. K. Jaiswal with him), 
for Petitioners; J. N. Kaushal and Anand 
Swaroop, Sr. Advocates (Ashok Bhan with 
him) for Nos. 1 to 3, Tirath Singh Munjral 
for No. 4 and M. L. Puri, for No. 6, for 
Respondents. 


ORDER :— The validity and lega- 
lity of tbe auction of the country liquor 
vends situate in Sectors 19, 22, 28 and 35, 
and of the Indian made foreign liquor and 
beer vend of Sector 22, Chandigarh, by res- 
pondents 2 and 3 (Excise and Taxation Com- 
missioner, Union Territory, Chandigarh, and 
the Collector-cum-Deputy Excise and Taxa- 
tion Commissioner, Union Territory, Chandi- 
garh) in favour of one or the other out of 
respondents 4 to 7 for the financial year 
1974-75, have been challenged by Ram Nath 
and Kewal Krishan in this petition under 
Article 226 of the Constitution mainly on 
two grounds, namely :— 


G) that Rule 36 (17) of the Punjab 
Liquor Licence Rules, 1956, as amended with 
effect from April 1, 1967 (hereinafter called 
the Liquor Rules) is ultra vires Article 14 of 
the Constitution as it confers arbitrary, un- 
guided and uncanalised powers on the Presi- 
ding Officer of the auction in the matter of 
holding whether the bidding is excessively 
high or not at any particular stage in any 
particular auction, so as to justify the imposi- 
tion of the condition of immediate cash de- 
posit of the bid amount which may extend 
to the whole of the amount of the annual 
fee, and that the said power vested by the 
impugned rule in the Presiding Officer is op- 
pressive and amounts to an unreasonable 
restriction on the right of the petitioners 
under Article 19 (1) (g) of the. Constitution; 
and 


(ii) that even if the said rule is not held 
to be unconstitutional, the impugned auctions 
of the liquor vends are illegal, because the 
condition of immediate advance deposit im- 
posed by the respondents in the case of the 
impugned auctions was not in conformity 
with and within 
that rule, 
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The circumstances in which these questions 
have arisen in the present case are not at 
all complicated and may first be noticed. 


2. The Punjab Excise Act, 1914 (here- 
inafter called the Act) applies to the Union 
Territory of Chandigarh, The vends in 
question had to be auctioned for the 
year 1974-75, in accordance with the liquor 
rules. The petitioners were the sitting 
licensees of the country liquor vends at 
Manimajra and in Sector 22. In the Public 
notice for the auction of the country liquor, 
foreign liquor and beer vends for 1974-75 
(Annexure P-1), issued by respondent No. 3, 
it was stated that the auctions would be held 
on Sunday, the 3rd March, 1974, at 10.30 
A. M. at the Estate Office, Sector 17, Chan- 
digarh, and that every bidder would have 
to deposit Rs, 25/-, which would be deducted 
from the amount of the advance of the suc- 
cessful bidders and would be refunded to the 
others. It was further stated in the notice 
that the successful bidder would have to de- 
posit the amount of the advance licence-fee 
within seven days, and though the details of 
the conditions of auction were to be announc- 
ed at the time of the auction, the bidders 
were required to bring from the tahsildars of 
their respective areas or from other compe- 
tent officers certificates of solvency. An- 
nexure P-2 to the writ petition is a copy of 
the relevant clauses of. the auction conditions 
which were admittedly announced by the 
Excise Authorities at the time of the auction. 
The only conditions of the auction which 
are relevant for our purposes are those con- 
tained in paragraphs 3, 4 (i), 12 @ and (ii) 
and 30 of Annexure P. 2. Those are repro- 
duced below for ready reference :— 

“3, No person will be allowed to bid for 
any licence, unless he has deposited a sum 
of Rs. 25.00 into the Government Treasury 
or deposits that at the time of auction with 
the Presiding Officer. Such a person may, 
however, bid for more than one licence. 

4. (i) As laid down in sub-section (2) of 
Section 34 of the Punjab Excise Act (1 of 
1914) a highest bidder of doubtful or un- 
sound financial position may be required to 
furnish security or to make a reasonable 
deposit in lieu of security for the observance 
of the conditions of his licence, which will 
be enforced rigidly. 


12 (i) The successful bidder shall deposit 
in the Government Treasury one-tenth of the 
annual licence-fees bid within a period of- 
seven days of the date of auction and the 
aforesaid amount shall not be refundable to 


(ii) The successful bidder who is granted 
a licence for retail vend of country liquor 
shall pay the balance amount of licence-fee 
in ten consecutive equal instalments by the 
fifteenth of each month beginning in April. 

30. The highest successful bidder for a. 
licence for foreign liquor (L.2 and L.10) 
shall deposit one-sixth of the annual licence- 
fee within seven days of the auction and -shall 
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pay the balance in ten equal instalments by 
the seventh of each month beginning from 


+ 


April. Failure to pay the advance of license- 
fee shall entail rejection of the final bid and 
the license in question may be resold by 
public auction or by private contract and any 
loss of revenue to Government shall be re- 
coverable from the defaulting bidder as ar- 
rears of land revenue.” 

3. It is alleged by the petitioners that 
when respondent No. 4 (Messrs Kidar Nath 
and Co.) gave its bid for Rs. 12,00,000/- for 
the country liquor vend in Sector 22 after 
several ‘bids had already been given, the peti- 
tioners gave their bid of Rs. 12,10,000/-, but 
respondent No. 3 (the Collector) illegally and 
arbitrarily required the petitioners to deposit 
one-sixth of the amount of the offered bid 
in cash at the spot before the petitioners’ 
offer could be considered. It is further alleg- 
ed that though the petitioners and some other 
sitting licensees showed their solvency certi- 
ficates issued by the Collector, and also pro- 
tested that the requirement of making deposit 
of one-sixth of the amount of the bid was 
neither in accordance with the auction notice 
(Annexure P-1), nor justified by the condi- 
tions of auction announced at the spot (Ex- 
hibit P.2), their contention was rejected, the 
bid of the petitioners was not entertained and 
the lower bid of respondent No. 4 was declar- 
ed to be the highest. The licensees of 
Sectors 19, 28, 35 and Manimajra (including 
respondents 5 and 7 who were the licensees 
of Sectors 19 and 35 respectively) submitted 
a written representation (copy Annexure P.3) 
to the Chief Commissioner of the Union 
Territory on March 4, 1974, complaining of 
the competitive bidding for the vend in 
Sector 22 having been plugged by the excise 
authorities by placing an embargo on any 
one bidding beyond a certain amount with- 
out depositing one-sixth of the entire bid- 
money ‘on the fall of the hammer’. 


4, After completing the auction of the 
Sector 22 vend, bids for Sector 24 vend were 
invited, and the highest bid of Rs 8,25,000/- 
given by one Raj Kishan was accepted with- 
out any bidder being required to make any 
cash deposit at any stage. During the auc- 
tion of the Sector 19 vend, the impugned 
condition of cash deposit of one-sixth of the 
offered bid was imposed by the third respond- 
ent after the petitioners had given the bid 
of Rs. 10,70,000/-. Respondent No. 5 (Messrs 
Jagan Nath and Co.) thereupon gave the bid 
for. Rs. 11,10,000/- after making a cash de- 
posit of one-sixth of that amount. The re- 
quest of the petitioners to allow them to offer 
a still higher bid without making any cash 
deposit was turned down by respondent No. 3. 
The impugned condition of cash deposit was 
imposed in case of the auction of the vends 
of Sectors 28 and 35, with the result that res- 
pondents 6 and 7 respectively offered: the 
highest bids of Rs. 8,76,000/- and Rupees 
7,00,000/: respectively after making the fe- 
quisite cash-'deposit. In the case of the 
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auction of the Indian made foreign liquor 
and beer vend in Sector 22, the condition of 
deposit of one-fourth of the amount of the 
offered bid was imposed, and the highest bid 
of respondent No. 4 was accepted on its de- 
positing that much amount in cash at the 
spot. The petitioners claim that they were 
deprived of making higher bids in the case 
of all the three above-mentioned vends be- 
cause of the 
condition. 


5. The highest bids given at the spot 
in the above-mentioned manner were subject 
to confirmation by respondent No, 2. Be- 
fore such confirmation, the petitioners sub- 
mitted their application, dated March 5, 1974 
(Annexure P-4), to respondent No. 2 wherein 
they urged that the auction of the various 
vends held by respondent No. 3 was void 
and against the Liquor Rules and the auction 
conditions. In the course of that representa- 
tion, the petitioners offered to get the licence 
of the Sector 22 vend at Rs. 14,01,000/-, and 
the petitioners attached with the representa- 
tion a bank draft in the sum of Rs. 75,000/- 
and their solvency certificates. Notwithstand- 
ing the said offer of the petitioners, the se- 
cond respondent approved all the above- 
mentioned highest bids of the respondents 
referred to above. Besides questioning the 
vires of the impugned rule which authorised 
the Collector to direct the whole of the 
amount of the bid being deposited in cash at 
the spot, the petitioners have urged that no 
tule permits the Collector to direct that one- 
fourth or one-sixth of the amount of the 
bid should be deposited at the spot, and that 
inasmuch as the impugned order passed by 
the Collector in the case of the three disputed 
auctions was not the whole of the amount 
of the bid, but a fraction thereof fixed by 
him according to his own whim, the auctions 
are liable to be set aside. 


6. Mr. Anand Swarup, the learned 
counsel for respondents 1 to 3, raised two 
preliminary objections to the maintainability 
of this petition. It was firstly contended 
rather faintly that this joint petition by two 
persons is not maintainable as they did not 
constitute a firm and are not shown to have 
given any joint bid for any vend. I am un- 
able to uphold this objection for two reasons. 
One, that both the petitioners claim to have 
offered their bid for the Sector 22 Country 
Liquor Vend (paragraph 7 of the petition) 
and both claim to have been deprived of the 
right to have their bid of Rs. 12,10,000/- en- 
tertained and recorded because of the im- 
pugned condition. Two, even if the petition 
is treated to have been filed by petitioner 
No. 1 alone (for adopting which course Mr. 
Sibal made an express offer), both the points 
in issue will have to be decided. The second 
objection is that petitioner Ram Nath, though 
admittedly present at the time of the auction 
of the Sector 22 vend, did not offer any bid _ 
either for any of the country liquor vends 


imposition of the impugned . 
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of Sectors 22, 19, 28 and 35, or for the Indian 
made foreign liquor and beer vend of Sector 

. Counsel for the Union Territory of 
Chandigarh has shown us the original bid 
sheets said to have been prepared at the time 
of the auction, copies of which have becn 
annexed to the written statement of respond- 
ents 1 to 3 and marked Annexures R.3/1 to 
R.3/5. It is also urged that Kewal Krishan, 
the second petitioner, did not even deposit 
Rs. 25/- as required under condition No. 3 of 
the conditions of auction without complying 
with which he was not authorised to bid for 
any vend. The respondents want us to infer 
from these facts. that petitioner No. 2 was 
either not present at the auctions or had no 
interest in bidding for any of the vends. Em- 
phasis has also been laid by Mr. Anand 
Swarup on the fact that the averments of 
the Excise Collector in the “preliminary ob- 
jection” contained in the written statement of 
respondents 1 to 3 regarding Ram Nath peti- 
tioner not having offered any bid for any 
of the vends has not been controverted by the 
gaid petitioner in any counter-affidavit. It 
is further pointed out that even in the peti- 
tion itself it has not been specifically alleged 
anywhere that the petitioners gave any bid 
for any of the vends in question, i.e, the 
vends of Sector 19, 22, 28 and 35. Mr. Hira 
Lal Sibal, the learned Senior Counsel for the 
petitioners, has submitted in reply to this 
objection that there is no sanctity attached 
to the bid sheets produced by respondents 1 
and 2, because the signatures of the bidders 
are not obtained on their respective bids, but 
the signature of only the highest or the 
successful bidder is ‘obtained, which could 
be manipulated in this case in collusion with 
the private respondents who have benefited 
from the impugned auctions. Be that as it 
may, the facts remains that the petitioners 
actually submitted their written protest dated 
March 5, 1974 (Annexure P.4), to the Excise 
and Taxation Commissioner of the Union 
Territory against the impugned orders, where- 
in they requested for reauction of the coun- 
try liquor vend of Sector 22. It is not dis- 
puted that they offered a bid of Rs. 14,01,000 
at least in that letter, and showed their bona 
fides by supporting the bid with a demand 
draft of a colossal amount, Mr. Sibal has 
relied on the following passage in the Divi- 
sion Bench judgment of this Court (which 
Was prepared by me) in Chiman Lal Ex- 
M. L. A. v. State of Haryana, 1970 Cur LJ 
442° (at p. 448) :— 


‘I may at this stage dispose of a pre- 
liminary objection raised by Mr. Mittal -to 
the maintainability of this petition and to the 
grant of any relief therein. The petitioner 
has not even alleged that any land belonging 
to him or any land on lease with him has 
been included in the saltpetre bearing areas 
sought to be auctioned under the impugned 
notification. Mr. Mittal submitted that in a 
situation like this, the petitioner has no per- 
sonal interest in the matter, and that he is 
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a busy body who should not be allowed to 
raise academic questions pro bono publico in 
writ proceedings. It is no doubt correct that 
the petitioner has not claimed any interest 
in any of the areas sought to be auctioned. 
He has, however, stated in paragraph 1 of 
the writ petition that he is doing ex- 
tensive business in saltpetre, and this allega- 
tion has not been specifically denied by the 
respondents who are the State of Haryana 
and the Director of Industries, Haryana. As 
a person engaged in saltpetre business, he is 
certainly interested in ensuring the validity 
of auctions in which he may be able to take 
part. We do not, therefore, find any force 
in the preliminary objection of Mr. Mittal 
and accordingly reject the same,” 

and argued that it cannot be said that th 
petitioners had no interest in the impugned 
auctions, or that their writ petition should 
be dismissed on that ground because— 

(i) the petitioners are in the liquor 
trade for a very long time; 

(ii) the petitioners are sitting allottees 
of more than one liquor vend; 

Gii) the first petitioner had admittedly 
deposited Rs. 25/- on account of the presc- 
Tibed fee for taking part in the auction in 
dispute; 

(iv) the petitioner was armed with the 
requisite solvency certificate to be able to bid 
at the auction; 

(v) at least the first petitioner was un- 
disputably present at the time of the impugn- 
ed auction; and 

(vi) the petitioners had gone to the 

length of supporting their written offer with 
a demand draft for no less an amount than 
Rs. 75,000/-. 
I find force in all these arguments of Mr. 
Sibal and hold that at least the first petitioner 
is a person interested in the matter and he! 
cannot be non-suited on this preliminary ob- 
jection. This writ petition cannot, therefore, 
be dismissed on this ground. 


7. Besides adopting and pressing the 
above-mentioned objections, Mr. Tirath 
Singh Munjral, the learned counsel for res- 
pondent 4, raised two additional points of 
preliminary nature. Firstly, he submitted 
that the petitioners should be non-suited be- 
cause they have been guilty of- suppression 
of a material fact, namely, that the impugn- 
ed rule has been in existence since 1966 in 
Punjab, and since 1967 in the Union Terri- 
tory of Chandigarh. Secondly, he argued that 
the first petitioner himself was required in 
the last auction relating to the year 1973-74 
to deposit cash at the time of the auction 
under this very rule, and he having complied 
with the said requirement and having taken|‘ 
benefit of if, cannot now question the vali- 
dity of that rule as he is deemed to have 
been estopped by his aforesaid conduct from 
challenging the validity of the impugned rule. 
The date with effect from which the parti- 
cular statutory rule has been in force is in}. 
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my opinion not such a matter, the non-divul- 
gence of which would amount to suppres- 
sion of a material fact. Whe petitioners can- 
not, therefore, be held to be guilty of any 
= jsuppressio veri. Nor is there any force in 
the- second additional objection of Mr. 
Munjral that the mere participation by the 
first petitioner in the auction for the pre- 
vious year according to the same condition 
disentitles him from invoking the writ juris- 
diction of this Court. All the preliminary 
objections of the respondents, therefore, fail. 


8. Rule 36 (17) around which the 
Whole web of arguments has been woven 
by the learned counsel for the parties states 
as below :— 


“36 (17) The Presiding Officer shall not 

bound to accept the highest or any bid. 
When the highest bid or any other bid is 
y Yefused, the Presiding Officer shall record his 
reasons for doing so. He shall also record 
his reasons for accepting another bid. If the 
Presiding Officer is of opinion that the bidd- 
ing is excessively high, he may announce that 
if any higher bids are made, he will demand 
an immediate deposit of the whole amount 
bid. If such an order has been passed, all 
subsequent bids shall be deemed to have 
been made subject to the condition that the 
whole: fee bid shall be immediately deposited.” 


9, Since Mr. Hira Lal Sibal argued 
the- second point first and the question of 
vires of the impugned rule afterwards, I will 
deal with his arguments in the- order in which 
those were advanced. The second issue can 
be further split up into two points for deter- 
mination, namely (a) whether the requirement 
to direct the deposit of the “whole amount” 
of the bid leaves any discretion with the 
Presiding Officer of the auction to order the 
deposit of any part or fraction of the amount 
‘of the bid, or it gives no such discretion with 
the result that if any deposit has to be order- 
ed at all it must only be of the whole of 
the “amount bid”; and (b) in case it is held 
that if the Presiding Officer is of the opinion 
that the bidding is excessively high, he is 
empowered to order only the whole -of the 
amount of the bid being deposited, and not 
any part thereof, are the impugned auctions 
liable to be set at naught merely because the 
orders to deposit the bid money passed by 
the Presiding Officer in all these cases were 
in contravention of the rule. Counsel con- 
tends that the Presiding Officer is a delegate 
of the Government and is vested with the 
limited discretion to make up his mind as 
to the stage at which he might consider that 
the bids have become highly excessive; but 
once he is of that opinion, and he decides 
4 to invoke the proviso, he has no option but 
to direct the deposit of the “whole amount 
bid.” It was argued that the Presiding Officer 
may or may not announce that the 
bids have become excessive, but once he 
chooses to do so his discretion comes to an 
end, and the remaining requirement of the 
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proviso comes into play automatically. It 
has been further submitted that the word 
“may” used in respect of the authority of 
the Presiding Officer to announce that he 
would demand an immediate deposit is in the 
context equal to “shall, and must be con- 
strued as such particularly because the last 
sentence in the proviso contains an express 
prohibition against the entertainment of any 
bid without the deposit of the whole amount 
of the bid after the announcement in ques- 
tion is made by the Presiding Officer. Coun- 
sel places reliance in this connection on the 
following passage in the judgment of the 
Supreme Court in the State of Punjab v. Satya 
Pal Dang, AIR 1969 SC 903 :— 


“The short question here is whether the 
provisions of Article 199 (4) must be read 
as imperative or merely directory. The dis- 
tinction between a mandatory provision of 
Jaw and that which is merely directory is 
this that in a mandatory provision there is 
an implied prohibition to do the act in any 
other manner while in a directory provision 
substantial compliance is considered sufi- 
cient,” 
and argues that the prohibition contained in 
the proviso being express, and not only an 
implied one, it is imperative for the Presid- 
ing Officer to strictly abide by the impera- 
tive provisions of the proviso which are 
mandatory and not merely directory or varti- 
able. Jn the same case, however, the 
Supreme Court. has further laid down as 
below :-— 

“In those cases where strict compliance 
is indicated to be a condition precedent to 
the validity. of the act itself the neglect to 
perform it is indicated as fatal. But in cases 
where although a public duty is imposed and 
the manner of performance is also indicated 
in imperative language, the provision is 
usually regarded as merely directory when 
general injustice or inconvenience results to 
others and they have no control over those 
exercising the duty.” 

Although the proviso places on the Presid- 
ing Officer the public duty to demand the 
“whole fee bid’, and the manner of enforc- 
ing the demand (by refusing to entertain the 
bid unless the demand is met) is also indicat- 
ed in almost imperative language, the provi- 
sion requiring the deposit of the whole amount 
is in my opinion nevertheless merely direc- 
tory as (a) no rule or law invalidates an auc- 
tion held in violation of the requirements of 
the proviso; (b) the auction bidders have no 
control over the Presiding Officer; and 
(c) strict adherence to the letter and not to 
the spirit of the proviso is likely to cause gene- 
tal injustice and inconvenience to the suc- 
cessful bidders at an auction at which strict 
conformity with the rule is not insisted upon, 

10. It was also argued that since only 
the minimum and not the maximum sale price 
of liquor can be and has actually been fixed 
under Section 59 of the Act, there can be 
no question of the successful bidder neces- 
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sarily suffering any loss as a consequence of 
giving an excessively high bid. This aspect 
of the matter has in my opinion no effect 
at all on the question whether the require- 
ments of the proviso are directory or man- 
datory. It appears to me that the stage at 
which an announcement can be made under 
the proviso is left to the discretion of the 
Presiding Officer which he has to exercise ir 
the peculiar circumstances of the. particular 
auction keeping in view all the relevant cir- 
cumstances, and even when he forms ar 
opinion that the bidding is excessively high 
he may or may not make the announcement 
in question. Though it is settled law thar 
neither the mere use of the word “may” indi- 
cates that the provision is directory, nor the 
mere use of the word “shall” leads to = 
definite conclusion about the requirement 
being mandatory or imperative, effect has tc 
be given to the ordinary meaning of the twc 
words if both the words are used in the same 
provision at different places in contradistinc- 
tion to each other, and there is nothing ir 
the context to indicate that one word was 
used at one place and the other at the other 
merely in order to avoid tautology. The 


relevant rules of interpretation of the wort: 


“may” or “shall” have been succinctly laic 
down by their Lordships of the Supreme 
Court in the following passage of their judg- 
ment in the State of Uttar Pradesh v. Babt 
Ram Upadhya, AIR 1961 SC 751 :— 


“When a statute uses the word “shall”. 
prima facie, it is mandatory, but the Cour: 
may ascertain the real intention of the legis- 
lature by carefully attending to the whole 
scope of the statute. For ascertaining the 
real intention of. the Legislature the Cour: 
may consider, inter alia, the nature and the 
design of the statute, and the consequences 
which would follow from construing it the 
one way or the other, the impact of other 
provisions whereby the necessity of comply- 
ine with the provisions in question is avoid- 
ed, the circumstance, namely, that the statute 
provides for a contingency of the non-com- 
pliance with the provisions, the fact that the 
non-compliance with the provisions is or is 
not visited by some penalty, the serious oz 
trivial consequences that flow therefrom, and, 
above all, whether the object of the legislation 
will be defeated or furthered.” 

Applying the principles of construction laid 
down in the above-quoted passage from 

judgment of the Supreme Court in Babs 
Ram Upadhya’s case AIR 1961 SC 751 
(supra), it appears to me that whereas tha 
prohibition in the second sentence of tha 
proviso is imperative; the authority conferred 
by the proviso on the Presiding Officer to 
make or not to make the announcement 5 
directory. It is in this background that w2 
‘Ihave to see whether the proviso does of 
does not. permit fraction of the bid money 
being ordered to be deposited. In my 
opinion “the whole” includes its part and 
when the proviso says that the Presidinz 
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Officer may direct the deposit of the whole 
of the bid amount, it merely indicates the 
maximum exteni to which the deposit may 
be compelled. In Atma Ram v. State of 


Punjab, AIR 1959 SC 519, it was held in! « 


connection with the interpretation of the 
word “estate” in Article 31-A of the Con- 
Stitution that the expression “estate” included 
“portions of an estate.” It was argued by 
Mr. Sibal in the case before us that if the 
intention was to allow the Presiding Officer 
to direct a portion or fraction of the amount 
of the bid money being deposited, nothing 
would have been easier than to say so in 
the proviso. An exactly similar argument 
was rejected by the Supreme Court in Atma 
Ram’s case AIR 1959 SC 519 (supra) in the 
following words :— 


“Another branch of the same argument 
was that if the makers of the Constitution 


intended to include within the purview of ~ 


Article 31-A, net only entire estates but also 
portions thereof, nothing would have been 
easier than to say so in terms, and that in 
the absence of any specific mention of ‘por- 
tions of an estate’, we should not read that 
Article as covering ‘portions of an estate’ 
also. In our opinion there is no substance 
in this contention, because they must be at- 
tributed full knowledge of the legal maxim 
that ‘the greater contains the less’ ‘Omne 
majus continet in se minus.” 

Keeping in view the scheme of the Act and 
the Liquor Rules, and the object of raising 
and securing revenue, the conclusion appears 
to me to be inescapable that the doctrine 
‘omne majus centinet in se minus’ fully ap- 
plies to the interpretation of the expression 
“whole amount bid? used in the first sen- 
tence of the proviso to Rule 36 (17). Coun- 
sel for the petitioners suggested that such a 
conclusion would not be correct because it 
would come into conflict with the second part ` 
of the proviso which imperatively prohibits 
any bid being entertained without the deposit 
of the whole of the amount bid in case of 
an announcement having been made. The 
fallacy in this argument is that counsel wants 
us to construe fhe expression “whole amount 
bid” used in the two sentences of the proviso 
in two different ways. The expression in 
question used in the second sentence of the 
proviso must be given the same meaning 
which has been given to it by us by constru- 
ing that very expression used in the first sen- 
tence of the proviso. 

11. Faced with the situation that 
literal interpretation of the expression “whole 
amount bid” may lead to undesirable results, 
Mr. Sibal canvassed before us another inter- 
pretation of the expression. He submitted 
that according to recognised principles of » 
interpretation of statutes it is permissible to 
add some words to the provision in order to 
give sense to an ambiguous piece of legisla- 
tion. Making use of that rule of construc- 
tion, Mr. Sibal has tried to persuade us to 
introduce the words “of' the excess” after the 
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words “whole amount” and before the words 
“fee bid” in the first sentence of the proviso. 
So construed, the relevant part of the proviso 
would read :— 


“Tf the Presiding Officer is of opinion 
that the bidding is excessively high, he may 
announce that if any higher bids are made, 
he will demand an immediate deposit of the 
whole amount of the excess fee bid.” 


Thus construed the proviso would imply that 
when the relevant announcement is made by 
the Presiding Officer only such amount has 
to be deposited by every subsequent bidder 
in cash which is in excess of the highest bid 
which had been given before the announce- 
ment was made. By adopting this construc- 
tion, argued counsel, the whole difficulty 
would be solved, as (i) no discretion would 
be left in the Presiding Officer to arbitrarily 
fix any fraction of the whole amount of the 
bid, (ii) the object of the proviso to safe- 
guard the revenue would also be satisfied 
as no requirement to make any deposit was 
there till the last bid before the announcement 
was made, and (iii) the persons who make 
bids after the announcement would not be 
placed in a more disadvantageous position 
merely because they are offering to make a 
higher bid. The way in which the counsel 
wants us to read the proviso is indeed very 
attractive and may possibly satisfy the inten- 
tion and object behind the provision, but it 
does not appear to be possible for us to in- 
troduce words into the proviso for constru- 
ing it when there is no ambiguity in the 
language of the proviso, and its meaning is 
clear. It is for the Government to consider 
whether it would or would not be more ap- 
propriate to amend the proviso so as to read 
it in the manner in which Mr. Sibal wants 
us to read the same without any amend- 
ment being made therein. The function of 
the Court is to find out what the law is and 
not what it should be. It is for the Legis- 
lature and the delegated legislative authority 
to make the law. Howsoever much attrac- 
tive the proposition placed before us by Mr. 
Sibal may be, it has to commend itself to 
the rule making authorities, and it is beyond 
the jurisdiction of this Court to change the 
law even slightly and even for the better 
by any process of interpretation. JI would, 
therefore, hold that the proviso empowers the 
Presiding Officer of an auction under the Act 
to demand either the whole or any fraction 
or any part of the amount of the bid that 
may be made after the announcement referred 
to in the proviso. That being so, the second 
point mentioned by me in connection with 
the effect of the proviso does not arise as 
the irresistible conclusion from the first find- 
ing is that the Deputy Excise and Taxation 
Commissioner, Chandigarh, who conducted the 
auctions did not transgress the limits of his 
authority under the proviso. The auctions 
cannot, therefore, be set at naught on that 
ground. 
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12. This takes me to the question of 
vires of the proviso to Rule 36 (17). The 
only argument advanced by the learned coun- 
sel for the petitioners in support of this pro- 
position is that the proviso does not contain 
any reasonable basis for imposing the condi- 
tion of advance deposit of the bid amount, 
and that discrimination is, therefore, writ 
large on the face of the proviso. Mr. Sibal 
submitted that the proviso infringes the 
fundamental rights of the petitioners guaran- 
teed to them under Articles 14 and 19 (1) (g) 
of the Constitution as it confers arbitrary, 
unguided and uncanalised power on the Pre- 
siding Officer inasmuch as the matter has 
been left to the opinion of the Presiding 
Officer as to whether the bidding is exces- 
sively high or not. It was sought to be 
submitted that no guidance has been provid- 
ed in the rule or in any of the Rules as to 
when the bid should be considered: highly ex- 
cessive. On account of this alleged want of 
guidance in the proviso, the condition autho- 
rised by the proviso is capable of being ex- 
ercised in an arbitrary and discriminatory 
manner, Counsel added that insofar as the 
proviso authorises the Presiding Officer to 
demand an immediate deposit of the whole 
of the amount of the fee bid, it is highly 
oppressive and it imposes unreasonable res- 
triction on the right of the petitioners to 
carry on the liquor trade. In support of the 
argument under Article 19 (1) (g), it was 
further argued that no interest of the general 
public can possibly be served by the arbi- 
trary power conferred on the Presiding Offi- 
cer by the proviso, and that in fact the 
interest of the general public can be best 
served by invoking the power whereby the 
Presiding Officer is entitled to reject any 
bid in spite of the same being the highest. 
The State counsel contended on the other 
hand that the power of imposition of the 
condition of cash deposit is neither arbitrary 
nor discriminatory, and that the Presiding 
Officer has to see that the person offering 
the bid for the amount can be able to make 
any profit and that the pure quality of the 
liquor to be supplied to the public is also 
ensured by him. In the written statement it 
has been averred that the licensees may run 
away at any time after bidding high and 
thereby necessitate the reauction of the vend, 
and that although the loss on account of 
resale is recoverable from the defaulter it is 
in fact rarely recovered as they either have 
no immovable property in their names or they 
get the same transferred in the names of 
others. Reference has been made to arrears 
of license-fee amounting to crores of rupees 
due from the country liquor vendees in the 
State of Punjab for the year 1968-69. It 
has also been pleaded by the respondents that 
the imposition of the impugned condition is 
in the interest of the public as the licensees 
who get vends on abnormally high license- 


fee try to indulge in malpractice by selling 
adulterated stuff to the public which amounts 
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to playing with the lives of the people. It 
is on these grounds that the Government has 
in its written statement tried to justify the 
validity of the proviso and the reasonable- 
ness of the restriction imposed thereby. 

13. After hearing learned counsel for 
the parties at length I am of the considered 
view that for the reasons hereinafter assign- 
ed by me there is no force in either of the 
submissions made by Mr. Sibal in support of 
the attack on the vires of the proviso. The 
Presiding Officer of the auction of the liquor 
vends has to be a very high officer in the 
hierarchy of the State Excise Authorities, In 
the present case respondent No. 3 who held 
the auctions is the Collector-cum-Deputy Ex- 
cise and Taxation Commissioner of the Union 
Territory of Chandigarh. With his experi- 
ence in the field of auction of liquor vends, 
and with the information and data available 
to him regarding the fixed quota of a parti- 
cular vend, the amount at which it was given 
during the previous years, the nature of the 
locality whose needs the vend has to cater, 
and the type of population which is expected 
to become customers at the vend, he shouid 
be the best person to form an idea as to 
when the bidding for a particular vend has 
become excessively high. In Sri Ram Ram 
Narain Medhi v. The State of Bombay, AIR 
1959 SC 459, it was held that the power of 
variation of the ceiling area, and the econo 
mic holding having been vested by the Bom- 
bay Tenancy and Agricultural Lands Act in 
the State Government, and having been left 
to its subjective satisfaction having regard to 
the criteria therein specified, the provision of 
the Bombay Act vesting such a discretion in 
the State Government was not unconstitu- 
tional. Reference was made by the Supreme 
Court to the observations of Kania, C. J. 
in Dr. N. B. Khare v. State of Delhi, 1950 
SCR 519 = (AIR 1950 SC 211) wherein it 
wag Stated that it is not proper to start with 
an assumption that the Provincial Govern- 
ment when making an order would abuse 
the provisions of the relevant statute in the 
performance of its duty, and to decide the 
question of legality of the statute on that 
basis. It was emphasised that the validity 
of the law cannot be contested because of 
an apprehension of its abuse. Again in the 
State of Orissa v. Harinarayan Jaiswal, AIR 
1972 SC 1816, it was held as below in con- 
nection with the sale of a liquor vend :— 


“The sale in question is but a mode of 
raising revenue. Assuming that the question 
of arbitrary or unguided power can arise in 
a case of this nature, it should not be for- 
gotten that the power to accept or reject the 
highest bid is given to the highest authority 
in the State i.e. the Government which is 
expected to safeguard the finances of the 
State. Such a power cannot be considered 
as an arbitrary power. If that power is ex- 
ercised for any collateral purposes, the ex- 
ercise of the power will be struck down.” 
The reliance placed by Mr. Sibal on the ob- 
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servations of ths Supreme Court in . Hari 
(Chand Sarda v. Mizo District Council, AIR 
1967 SC 829, to the effect that the burden 
of proof of a restriction placed on a citizen’s 
right under Artizle 19 (1) (g) being reason- 
able lies on the Government does not ad- 
vance the case of the petitioners. Decision 
regarding the reasonableness or otherwise of 
a restriction has to be arrived at (as laid 
down _by the Susreme Court) in the light of 
the circumstances in each case, and after 
keeping in view the policy and object of the 
Empugned legislation and the mischief scught 
to be prevented by the impugned provision. 
The fact that no appeal fies against the an- 
mnouncement made by the Presiding Officer of 
fhe auction is also irrelevant as the Collector 
is not exercising any judicial or quasi-judicial 
function while holding a public auction of a 
Kquor vend. 


14. Secordly, the Excise Rules do not 
make the Presiding Officer of the auction the 
final arbiter of the selection of the successful 
bidder. The opening part of Rule 36 (17) 
Itself shows tha: the Presiding Officer may 
not even accept the highest bid, but in that 
case he has to report the matter to the Excise 
and Taxation Commissioner. Rule 36 (22) 
‘which prescribes the procedure to be follow- 
ed by the Collector (the Presiding Officer of 
fhe auction) lays lown that :— 

*36 (22) (1) The Collector shall forward 
to the Excise Commissioner :— 

(a) Statements in forms M-14 and M-14-A 
showing the locality of each of the 
shops for which licences have been 
auctioned, the probable sales during the 
year (which shall be stated in proof 
litres), the lowest fee determined under 
clause (1) of this rule, the name of the 
licencee and the amount for which the 
licences have been auctioned as com- 
pared to chat of the preceding year; 
Statement showing the cases in which 
the licenc2s have not been auctioned 
for the highest bid, and the reasons for 
rejecting the highest bid. 

(2) If no intimation to the contrary is 
received within three weeks or by or before 
28th March whichever is earlier, the Collec- 
tor may assume chat the Excise Commissioner? 
has accepted his proposals. The Excise and 
Taxation Officer shall forward a list of licen- 
sees and the shcps obtained by them to the 
Superintendent of Police of the District, and 
to the Managers of all distilleries licensed in 
Punjab/Haryana.” 

The above-quoted rule shows that the final 
decision as to the choice of the successful 
bidder of any particular liquor vend has to 
be made by the highest Excise Authority in 
the State, that is by the Excise and Taxation 
(Commissioner on the basis of the detailed in- 
formation furnisked to him under sub-rule 22 
ii) and with the back-ground of his own vast 
and varied experience of excise contracts. 
sub-rule (2) of Rule 36 (22) authorises the 


(b) 
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Excise and Taxation Commissioner (who in 
case of Chandigarh is the Chief Commissioner 
of the Union Territory) to accept or not to 
accept the recommendation of the Presiding 
Officer of the auction. To avoid hardship 
and uncertainty to the liquor contractors pro- 
vision has been made in that sub-rule to 
assume approval of the auction by the Excise 
Commissioner in case he does not reject the 
highest bid or the offer of ‘the bidder recom- 
mended by the Presiding Officer within three 
weeks. This itself is a sufficient safeguard 
against the exercise of the „power vested in 
the Presiding Officer by the impugned proviso 
in an arbitrary manner. 

15. Thirdly, it has been authorita- 
tively held by the Supreme Court in C. K. 
Achutan v. The State of Kerala, AIR 1959 











a particular contract, 
must be left with the Government. It was held 
that a contract which is held from Government 
stands on no different footing from a con- 
tract held from a private party. A person 
who has not been given the contract cannot 
complain that there has been a deprivation 
of the right to practise any profession or to 
carry on any occupation, trade or business 
ch as is contemplated by Article 19 (1) (g). 
This aspect of the matter has been dealt with 
at length in the case of Harinarayan Jaiswal, 
AIR 1972 SC 1816 (supra). As already ob- 
served that case related to the auction of a 
liquor vend. After referring to the fact that 
one of the important purposes of selling the 
exclusive right to sell liquor in wholesale or 
retail is to raise revenue as held in the ear- 
lier judgment of the Supreme Court in Coo- 
verjee B. Bharucha v. Excise Commr. and the 
Chief Commr., Ajmer, AIR 1954 SC 220, 
their Lordships observed: 


“It is for the Government to decide whe- 
ther the price offered in an auction sale is 
adequate. While accepting or rejecting a bid, 
it is merely performing an executive function. 
The correctness of its conclusion is not open 
to judicial review. We fail to see how the 
plea of contravention of Article 19 (1) (g) 
of Article 14 can arise in these cases. The 
Government’s power to sell the exclusive 
privileges set out in Section 22 was not 
denied. It was also not disputed that those 
privileges could be sold by public auction. 
Public auctions are held to get the best pos- 
sible price. Once these aspects are recognis- 
ed, there appears to be no basis for contend- 
ing that the owner of the privileges in ques- 
tion who had offered to sell them cannot 
decline to accept the highest bid if he thinks 
that the price offered is inadequate. There 
is no concluded contract till the bid is ac- 
cepted, Before there was a concluded con- 
tract, it was open to the bidders to withdraw 
their bids — See Union of India v. Bhimsen 
Walaiti Ram, (1970) 2 SCR 594 = (AIR 
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1971 SC 2295). By merely giving bids, the 
bidders had not acquired any vested rights. 
The fact that the Government was the seller 
does not change the legal position once its 
exclusive right to deal with those privileges 
is conceded. If the Government is the ex- 
clusive owner of those privileges, reliance on 
Article 19 (1) (g) or Article 14 becomes 
irrelevant. Citizens cannot have any funda- 
mental right to trade or carry on business 
in the properties or rights belonging to the 
Government —- nor can there be any infrin- 
gement of Article 14, if the Government tries 
to get the best available price for its valuable 
rights. The High Court was wholly wrong 
in thinking that purpose of Sections 22 and 
29 of the Act was not to raise revenue. Rais- 
ing revenue as held by this Court in Cooverjee 
Bharucha’s case 1954 SCR 873 = AIR 1954 
SC 2°0 (supra) was one of the important 
purposes of such provisions. The fact that 
the price fetched by the sale of country liquor 
is an excise revenue does not change the 
nature of the right.” 


Applying the principles laid down by the 
Supreme Court in the above-quoted passage 
in its judgment in the case of Harinarayan 
Jaiswal AIR 1972 SC 1816 (supra), it appears 
that the argument of Mr. Tirath Singh Munj- 
ral, learned counsel for respondent 4, is not 
without force that the writ relates to a stage 
of process of negotiations before any con- 
cluded contract for the sale of liquor vend 
could be arrived at, and that there was no 
vested right in the petitioners to complain 
at any stage prior to the acceptance of the 
bid of the successful bidder. The observa- 
tions of the Supreme Court in the case of 
Harinarayan Jaiswal AIR 1972 SC 1816 
(supra) were, again referred to in a recent 
judgment of the. Supreme Court in Purxotoma 
Ramanata Quenim v. Makan Kalyan Tandel, 
AIR 1974 SC 651. Tt was another case relat- 
ing to the disposal of a liquor vend. ‘There 
again it was held that a condition relating to 

€ manner in which a liquor vend can be 
sold by the Government is not violative of 
Article 14 of the Constitution, and that in 
Matters relating to contracts with Govern- 
ment, the latter is not bound to accept the 
tender of the person who offers the highest 
amount, It was further held that the cir- 
cumstance that the case of Harinarayan 
Jaiswal AIR 1972 SC 1816 had been decided 
in the context of certain statutory provisions 
would not detract from the binding effect 
of the general principles enunciated in that 
case, The observations of the Supreme Court 
in K., N. Guruswamy v. The State of Mysore, 
AIR 1954 SC 592, about the policy and pur- 
pose behind the Excise Acts and about the 
necessity to avoid brushing aside fetters im- 
posed by the legislation at the pleasure of 
either the Government or its officers, and the 
binding nature of the Excise Rules has now 
to be read in the light of and subject to 
the law laid down in the subsequent deci- 
sions of their Lordships referred to above. 
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In this situation it is unnecessary to comment 
on the correctness or otherwise of the reasons 
assigned by the Government in its written 
statement in support of the impugned action. 
Apart from the reasons assigned in the re- 
turn, another one which was advanced by 
Mr. Jagan Nath Kaushal, learned Advocate- 
General for the State of Haryana, who ap- 
peared before us for the Union Territory of 


Chandigarh, was that the object of the pro- 


viso is to enable the Government to recover 
the license-fee without any difficulty. Besides 
telying on the judgments of the Supreme 
Court in AIR 1972 SC 1816 (supra), and 
in AIR 1974 SC 651, Mr. Kaushal also plac- 
ed reliance on the observations of a Division 
Bench of the Orissa High Court in Sri 
Santosh Kumar Agarwalla v. State of Orissa, 
. AIR 1973 Orissa 217. It does not appear 
to be necessary to make any detailed refer- 
ence to the judgment of the Orissa High 
Court as the learned Judges of that Court 
merely followed the law laid down by the 
Supreme Court in the case of Harinarayan 
Jaiswal AIR 1972 SC 1816 (supra). 


16. Fourthly, law is well settled to 
the effect that merely because a statutory 
power is discretionary, it cannot necessarily 
be considered to be discriminatory. If any 
authority for this proposition is needed, re- 
ference can be had to Messrs Pannalal 
Binjraj v. Union of India, AIR 1957 SC 397; 
Shri Ram Krishna Dalmia v. Shri Justice 
S. R. Tendolkar, AIR 1958 SC 538; Matajog 
Dobey v. H. C. Bhari, (1955) 2 SCR 925 = 
(AIR 1956 SC 44); Shri Harish Chand v, Col- 
lector of Amritsar, ATR 1959 Punj 19 (FB) 
and Arjan Singh v. The State of Punjab, 
uR (1960) 2 Punj 645 = (AIR 1960 Punj 

4). 


17. Fifthly, the power conferred on 
the Presiding Officer cannot be categorised as 
arbitrary because it is only when the Presid- 
ing Officer, in his wisdom and with his 
Special knowledge and experience, forms the 
opinion that bidding has assumed a highly 
excessive posture that he can impose the im- 
pugned condition. This is a sufficient guide- 
line in the circumstances of such cases as 
the present one. 


18. No other point was argued by 
the counsel before us. None of the conten- 
tions raised by the counsel for the petitioners 
having succeeded, this writ petition must fail 
and is accordingly dismissed with costs. 


Petition dismissed. 


Hukam Singh v. State (FB) 
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R. S. NARULA. C. J., A. D. KOSHAL AND 
BHOPINDER. SINGH DHILLON, JJ. 
Hukam Singh, Petitioner v. The State 
of Punjab and others, Respondents. 
Civil Writ No. 812 of 1971, DJ- 12-11- 
1974,* 
(A) Criminal P. C. (1898), S. 401° — 
Order under — Justiciability — Grounds — 
(Constitution of India, Arts. 72 and 161). 
An order passed under Arts. 72 and 161, 
Constitution of India and under Section 401, 
Criminal P. C., is justiciable on any of the 
following grounds :-— 

1. That the authority, which purported to 
have exercised the power, had no juris- 
diction tc exercise the same. 

2. That the impugned order goes beyond 
the extent of the power conferred by 
the provisions of law under which it 
is purported to be exercised. 

3. That the order has been obtained on 
the ground of fraud or that the same 
having bezn passed taking into account 
extraneous considerations, not germane 
to the exercise of the power conferred 
or, in other words, that. the order is 
a result o mala fide exercise of power. 

It may, however, be observed that the 
exercise of power in this regard cannot be 
questioned on the ground of adequacy or 
inadequacy of the reasons which resulted 
into the passing of the said order. The 
Court is not entitled to investigate the matter 
on merits but cen certainly go into the. ques- 
tion whether the power given has been ex- 
ercised mala fide or not. Indian, American 
and English case law referred to. 


(Para 21) 
(Œ) Criminal P. C. (1898), S. 401 — Order 
of remission er — Locus standi to file 


petition challenging order — Murder case — 
Remission granted to accused convicted of 
murder —- Brother of deceased (murdered 
person) injured in the occurrence — Brother 
has locus standi to file petition —- (Constitu- 
tion of India, Arts. 72, 161 and 226). 
Brother of the murdered person, who 
himself was injured during the same occur- 
rence may apprehend that the grant of re- 
mission to the eccused will endanger his life. 
Though he may not have any legal right 
which could be said to have been infringed 
by the: grant of remission to the accused, he 
has got a persoral or individual right as he is 
the real person who felt aggrieved because 
of the criminal acts done by the accused. 
This personal right need not be in respect 
of a proprietary interest and it cannot be 


*(Decided by Full Bench on order of re- 
ference made by P. C. Pandit and 
Bhopinder Singh Dhillon, JJ. on 16-8- 
1972). 
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denied that the brother is the most aggrieved 
person who considers himself to be preju- 
dicially affected by the impugned order. AIR 
1966 SC 828, Rel. on. (Paras 22, 23) 


(© Criminal P. C, (1898), S. 401 — 
Order of remission under — Duty of Goy- 
ernment to give reasons in the order — Order 
challenged by writ petition — Government 
when bound to give reasons in-the return — 
(Constitution of India, Arts. 72, 161 and 226). 


The law does not enjoin upon the State 
Government to give reasons for remitting 
the unexpired portion of the sentence in the 
order of remission. Ft follows that it will 
not be the legal duty of the State Govern- 
ment to give reasons which lead to the passing 
of the order in the return to be filed to the 
writ petition challenging the order if peti- 
tioner has not given grounds, supported by 
prima facie evidence, to prove that the power 
has been exercised mala fide. Of course if 
certain allegations are made in the petition, 
the State Government is duty bound to give 
a reply to the said allegations and if it fails 
to do so, presumption may be drawn against 
it that it has failed to rebut the allegations 
made in the petition. (Para 24) 


The order being an executive order, the 
prayer in a petition for issuing a writ of 
certiorari, for production of the relevant re- 
cords is misconceived. (Para 25) 


(D) Criminal P. C. (1898), S. 401 — 
Order of remission under — Writ Petition 
challenging order as mala fide — Onus of 
proof — (Constitution of India, Arts. 226, 
72 and 161). 


The initial onus is on the petitioner to 
give prima facie evidence to show that the 
power had been exercised by the Govern- 
ment in a particular case mala fide. 

(Para 27) 


Any person who approaches the Court 
either in a civil suit or by way of a writ 
petition, has to discharge the initial onus of 
proof and has to show prima facie that he 
has made out a case for calling upon the op- 
posite party to rebut the prima facie proof 
of illegality. The ordinary rule of evidence 
of onus of proof equally applies to the writ 
petitions. AIR 1961 SC 1731, Explained; 
AIR 1962 SC 630 and AIR 1965 Andh Pra 
425, Rel. on. (Para 27) 


Where the petitioner challenges the order 
of remission under Article 226 of the Con- 
stitution on the ground of mala fides alleging 
that the accused was related to the ex-Chief 
Minister of the State and that the order was 
passed within a. few months of the confirma- 
tion of conviction by the High Court, the 
allegations of mala fide must be held to be 
vague. The power of pardon and clemency 
can be exercised any moment after the Court 
ceases to hold jurisdiction in the matter. AIR 
1961 SC 112 = (1961) 1 Cri LJ 173, Re- 
ferred. (Paras 33, 34) 
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Reference under sub-s. (2) is not mandatory 
— Non-compliance would not make order 
under S. 401 (1) without jurisdiction — AIR 
1957 SC $12 and AIR 1967 Panj 155 = 
1967 Cri LJ 577 and AIR 1961 SC 112 = 
(1961) 1 Cri LJ 173, Referred. 
(Paras 35, 47) 
(Œ) Interpretation of Statutes —- Use of 
‘may’ or ‘shal — Mandatory or directory. 
Though the use of the word ‘may’ of 
‘shall’ may not be conclusive to infer whe- 
ther the provision is mandatory or directory, 
yet in order to see whether the nature of 
the provision is mandatory or directory, the 
other relevant provisions which can throw 
light on the interpretation of a particular 
provision in which the word ‘may’ or ‘shall’ 
is used, have to be looked into. AIR 1957 
SC 912, Referred. (Para 36) 


One of the tests for holding a provi- 
sion to be of mandatory character, is, whe- 
ther there is any penalty provided for the 
non-observance of such a provision or not. 

(Para 46) 

Cases Referred: Chronological Paras 
(1970) Criminal Appeal No, 145 of 1969, 
D/- 14-5-1970 (Punj) 1 
AIR 1967 Punj 155 = 1967 Cri LJ 577 41 
AIR 1966 SC 828 = (1966) 2 SCR 172 22 
AIR 1965 Andh Pra 425 = (1965) 2 Andh 
WR 383 31 
AIR 1964 SC 72 = (1965) 1 SCA 259 20 
AIR 1964 SC 962 = (1964) 6 SCR 330 20 
AIR 1962 SC 630 = (1961) 2 Lab LJ 427 28 
AIR 1961 SC 112 = (1961) 1 Cri LJ 173 14 
AIR 1961 SC 600 = (1961) 1 Cri LJ 736 j 
15, 4 

AIR 1961 SC 1731 = (1962) 2 SCR 169 27 
AIR 1960 Bom 502 = 1960 Cri LJ 1553 
(FB) 13, 14, 33 
AIR 1957 SC 912 = 1957 All LJ 921 37 
1956 AC 736 = (1956) 2 WLR 888 19 
AIR 1954 Mad 911 = 1954 Cri LJ 1370 45 
(1951) 52 Cri LJ 357 (FC of Pakistan) 43 
(1925) 267 US 87 = 69 Law Ed 527 17 


(1880) 5 AC 685 = 50 LIQB 49 28 
135 Pacific Rep 428 (Criminal C. As. of 

Oklahoma) 17 
150 South Eastern Rep 54 (SC of South 

Carolina) 17 
191 N. W. R. 297 (SC of Towa) 17 
228 Pacific Rep. 82 (SC of Kansas) 17 


Anand Swaroop, Sr. Advocate with R. P. 
Bali and K. G, Chaudhari, for Petitioner; 
M. J. S. Sethi with Vinod Kataria and S. 
Kumar, for Advocate-General, Punjab (for 
No. 1) and S. S. Kang with Satish Bhanot 
(for No. 3), for Respondents; Kuldip Singh, 
for Union of India. 

BHOPINDER SINGH DHILLON, J. :— 
This is a petition under Articles 226 and 227 
of the Constitution of India. Respondent 
No. 3, Dr. Abchal Singh, purchased a piece. 
of agricultural land on April 10, 1968 from 
Sarvshri Lilak Chand and Raj Kumar, owners 
of the land situate in village Hebowal Kalan, 
Tehsil and District Ludhiana. The petitioner 
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Hukam Singh claimed himself to be a tenant 
in possession of the said land.. Dr. Abchal 
Singh, after having purchased the said land, 
ig alleged to have made attempts to dis- 
possess Hukam Singh petitioner from the 
land in dispute. On May 19, 1968 at about 
5.30 A. M., Dr. Abchal Singh fired a gun 
shot at the petitioner which hit him on his 
rigbt Jeg and caused multiple injuries, At 
the same time he fired another gun shot which 
hit Bawa Singh, brother of the petitioner, who 
later on succumbed to the injuries. A case 
under Sections 302/307/447 of the Indian 
Penal Code etc. was registered against Dr. 
Abchal Singh and some others in which the 
Additional Sessions Judge, Ludhiana, vide his 
order dated January 6, 1969, convicted Dr. 
Abchal Singh under Sec. 302 of the Indian 
Penal Code and awarded him life imprison- 
ment. He was also convicted under Sec- 
tion 307 of the Indian Penal Code and was 
sentenced to undergo rigorous imprisonment 
for seven years and a fine of Rs. 200/-, and 
also three months rigorous imprisonment was 
awarded to him under Section 447 of the 
Indian Penal Code. The other co-accused 
of Dr. abchal Singh were acquitted by the 
learned Additional Sessions Judge, Ludhiana. 
Dr. Abchal Singh preferred an appeal against 
the said order of conviction which appeal 
was registered as Criminal Appeal No. 145 
of 1969 in this Court. This appeal was dis- 
missed by a Division Bench of this Court on 
May 14, 1970, upholdng the conviction and 
sentences awarded to Dr. Abchal Singh. The 
copy of the judgment of the High Court dated 
May 14, 1970, is attached as Annexure ‘A’ 
with the writ petition. No further appeal was 
preferred by Dr. Abchal Singh, respondent 
No. 3, to the Supreme Court and the order 
of the High Court became final. 


2. The State Government exercising 
its powers under Section 401 of the Code of 
Criminal Procedure, vide its order dated July 
21, 1970, copy of which is attached as An- 
nexure ‘C’ with the writ petition, remitted 
the unexpired portion of the sentence of Dr. 
Abchal Singh and issued a direction for re- 
leasing him, if he accepted the conditions 
mentioned in that order. It is this order of 
the State Government which is being chal- 
lenged in this writ petition on a number of 
grounds, which are mentioned in the peti- 
tion. 

3. This petition came up for hearing 
before a Division Bench consisting of P. C. 
Pandit, J. (as he then was) and myself, when 
we, after hearing the learned counsel for the 
parties, thought that a number of questions 
of law involved in this case are not free from 
difficulty and the said questions of law are 
of public importance which will have far 
reaching consequences. Since there is no 
direct authority of any Court on the points 
involved, we thought it proper to refer this 
case to be heard by a larger Bench. The 
points of law referred by us to the larger 
Bench, are in the following terms :— 
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i. Is the impugned order justiciable? 


2. Has the petitioner locus standi to file 
this petizion? 

8. Was the Government bound to dis- 
close the reasons for remitting the un- 
expired >ortion of the sentence passed 
on Dr. Abchal Singh and directing his 
release im the impugned order? If not, 
is it obliged to disclose the said rea- 
sons in zhe return filed by it in answer 
to the writ petition or produce in Court 
the relevant file cf the case, in which 
the said reasons might have. been incor- 
porated? 


4, In case it is held that the reasons for 
which the Government made the im- 
“pugned order are to be scrutinised, 
what is the nature and extent of the 
powers of remission or pardon? 


§. Is the initial onus on the petitioner- to 
give prima facie evidence to show that 
the power had been abused by the 
Government in a particular case, or 
the impugned order itself must on the 
face of it show that the power had 
not beer exercised arbitrarily, but in 
accordanze with the policy and object 
of the enactment and on grounds which 
Were not extraneous to the purpose 
for which the said power was con- 
ferred? 


6. Are the provisions of Section 401 (2), 
Code of Criminal Procedure, manda- 
tory in character, the non-compliance 
of which vitiates the impugned order? 

This is how the case is before us. i 

4, The impugned order has been as- 
sailed before us by Shri Anand Swaroop, the 
learned counsel far the petitioner, mainly on 
the ground that the said order is mala fide 
exercise of power. The grounds on which 
this order is sought to be held to be mala 
fide precisely are, firstly, that the impugned 
order was passed within a few months of the 
passing of the final order of conviction of 
Dr. Abchal Sirgh by this Court. Secondly, 
it has been alleged that the said order has 
been passed without obtaining the opinion of 
the learned trial Court or that of this Court 
as was mandatory under the provisions of 
sub-section (2) of S. 401 of the Code of Cri- 
minal Procedure, and, fhirdly, it has been 
alleged that since Dr. Abchal Singh is related 
to late Shri Gurnam Singh, Ex-Chief Minis- 
ter, Punjab, therefore, he wielded great ‘poli- 
tical influence. 

5. It may be pointed out that in’ the 
return filed on behalf of the State, it has 
been stated that Section 401 (1) of the Code 
of Criminal Procedure, is a power which is 
an executive power exercised by the Gov- 
ernment in its discretion and the same is not 
liable to be interfered with by this Court. 
The mala fide 2xercise of power in the pre- 
sent case has been denied. It has been 
pleaded that su>-section (2) of S. 401 of the 
Code of Criminal Procedure, is not manda- 
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tory, but is directory and it is in the discre- 
tion of the State Government in a proper 
case to ask for the opinion of the trial Judge 
or that of the appellate Court in the matters 
of granting remission or suspension of sen- 
tence, Dr. Abchal Singh respondent has 
denied that he is in any way related to late 
Shri Gurnam Singh Ex-Chief Minister, Pun- 
jab. It has been pleaded that the impugned 
order has been passed keeping in view the 
justice and equity of the case in exercise of 
the sovereign power of the State Govern- 
ment, 


6. Though the impugned order has 
been assailed on the ground of violation of 
Article 14 of the Constitution of India, being 
discriminatory and arbitrary, but these 
grounds mentioned in the petition were not 
pressed before us by the learned counsel for 
the petitioner, he having realised that the 
said grounds would be of no assistance in 
the nature of things. 


7. The points referred to for decision, 
may now be dealt with. 


I, Is the impugned order justiciable? 


8. The question of justiciability is in 
a way interconnected with point No. 4, as in 
order to find out whether the order passed 
under Section 401 of the Code of Criminal 
Procedure, and so also order passed under 
Articles 72 and 161 of the Constitution of 
India is justiciable or not, the nature and 
extent of the powers of pardon, remission 
and suspension of sentence, have to be exa- 
mined. The nature and extent of the mercy 
powers as prevailing in this country, may 
briefly be stated. 

9, Before Constitution of India came 
into force, the sovereign prerogative of 
pardons and  reprieves was exercised in 
India by the Governor General as delegated 
under Section 295 of the Government of 
India Act, 1935, the other relevant provi- 
sion was section 401 of the Code of Criminal 
Procedure. Sub-section (5) of the Section 401 
of the Code of Criminal Procedure, as it 
stood then, provided that nothing contained 
in S. 401 shall be deemed to interfere with 
the right of His Majesty or the Governor 
General when such right is delegated to him 
to grant pardons, reprieves, respites or remis- 
sion of punishments. After the enforcement 
of the Constitution, the relevant provisions 
which vest the powers of clemency and 
pardon are Articles 72' and 161 of the Con- 
stitution of India. 


10. The provisions of Article 72 (1) 
(a), (b) and (c) of the Constitution are in the 
following terms: 


“72 (1). The President shall have the 
power to grant pardons, reprieves, respites 
or remission of punishment or to suspend, 
remit or commute the sentence of any per- 
son convicted of any offence— 


(a) in all cases where the punishment or 
sentence is by a Court Martial; 
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(b) in all cases where the punishment or 
sentence is for an offence against any 
law relating to a matter to which the 
executive power of the Union extends; 


(c} in all cases where the sentence is 2 
sentence of death.” : 


11. The provisions of Article 161 of 
the Constitution are as follows :-— 

“The Governor of a State shall have the 
power to grant pardons, reprieves, respites 
or remissions of punishment or to suspend, 
remit or commute the sentence of any per- 
son convicted of any offence against any law 
relating to a matter to which the executive 
power of the State extends.” i 

12. The provisions of Section 401 (1) 
of the Code of Criminal Procedure are in 
the following terms :— 


“401 (1). When any person has been 
sentenced to punishment for an offence, the 
appropriate Government may at any time, 
without conditions or upon any conditions, 
which the person sentenced accepts, suspend 
the execution of his sentence or remit the 
whole or any part of the punishment to which 
he has been sentenced.” 


13. The nature and scope of the 
powers of pardon and clemency came for 
consideration before a Full Bench of the 
Bombay High Court in a case reported in 
State v. Kawas Manekshaw Nanavati, AIR 
1960 Bom 502 = (1960 Cri LJ 1553) (FB). . 
In that case the accused Commander K. M. 
Navavati was found to be guilty of an of- 
fence of murder and was sentenced to life 
imprisonment. Since he was in the naval 
custody, the High Court directed that war- 
rants of his arrest should issue. Before the 
warrants of arrest could be executed the 
Governor of Bombay, in exercise of his 
powers under Article 161 of the Constitution 
of India, issued an order suspending the sen- 
tence awarded by the Bombay High Court 
to Commander K. M. Nanavati, He further 
directed that Commander Nanavati shall be 
detained in the naval custody in ï. N. S. 
Kunjali. The order passed by the Governor 
was under attack. After considering the 
various contentions raised in the case, it was 
held by the Full Bench of the Bombay High 
Court that the High Court had the jurisdic- 
tion to examine the validity of the order 
passed under Article 161 of the Constitution | 
in appropriate cases. The argument raised 
on behalf of the State that the Court had no 
jurisdiction to look into the legality of the 
order passed under Article 161 of the Con- 
stitution, was repelled as it was held that the 
Court was entitled to examine as to why 
the warrants issued by the Court could not 
be executed and for examining that aspect, 
the legality and constitutionality of the order 
issued by the Governor under Article 161 of 
the Constitution was necessarily to be deter- 
mined because if the order issued was valid, 
the non-execution of the warrants issued by 
the High Court was properly explained and 
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if the order was invalid, the warrants were 
to be executed. It was held that the powers 
of the Governor under Article 161 of the 
Censtitution are wide and unfettered, but at 
the same time, the same were not entitled to 
be exercised arbitrarily except for good and 
sufficient reasons. It may be mentioned that 
in Commander Nanavati’s case AIR 1960 
Bom 502=(1960 Cri LJ 1553) (FB) (supra) 
the reasons which led the Governor to pass 
the impugned order were not disclosed to the 
Court. The Advocate General was asked by 
the Court as to what led the Governor to 
pass the impugned order, but he (Advocate 
General) conceded that the order had been 
made by the Governor after consultations 
with the Chief Minister and he had been 
instructed not to disclose the reasons. It is 
contended by Shri Mohinderjit Singh Sethi, 
the learned counsel for the State, that the 
Full Bench of the Bombay High Court in 
Commander Nanavati’s case (supra) did not 
examine the reasons which led to the passing 
of the order by the Governor under Arti- 
cle 161 of the Constitution of India, and, 
therefore, it be held that the said Court came 
to the conclusion that the order was not jus- 
ticiable. This contention of the learned coun- 
sel for the State, in my opinion, is without 
any merit. No doubt the reasons, which led 
to the passing of the order of suspension of 
sentence by the Governor, were not disclos- 
ed to the Court, but it is to be kept in mind 
that the said order was not challenged be- 
fore the Court on the grounds that the rea- 
sons, which led to the passing of the order, 
were not germane to the power to be ex- 
ercised under Article 161 of the Constitu- 
tion of India. The Court was in fact ex- 
amining the question as to why the warrants 
issued. by the Court could not be executed 
and that matter was gone into and findings 
recorded. it cannot, therefore, be held, that 
the Full Bench of the Bombay High Court 
held that the order passed under Article 161 
“ i the Constitution of India, was not justici- 
able. 


14. The decision of the Full Bench 
of the Bombay High Court in Commander 
K. M. Nanavati’s case AIR 1960 Bom 502 = 
(1960 Cri LJ 1553) CFB) (supra) to the- effect 
that even during the course of the pendency 
of the petition for leave to appeal to the 
Supreme Court, the Governor had the juris- 
diction to pass an order under Article 161 
of the Constitution, was overruled by the 
Supreme Court when the matter came up for 
consideration before their Lordships of the 
Supreme Court in case reported in K. M. 
Nanavati v. The State of Bombay (now Maha- 
rashtra), AIR 1961 SC 112 = (1961 Cri LI 
173). In their judgment, their Lordships of 
the Supreme Court briefly set out. the history 
of the genesis and development of the Royal 
prerogative of Mercy and noted various pro- 
visions of the American Constitution and 
some other decisions relating to the Royal 
prerogative of Mercy as it existed in England. 
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Their Lordships of the Supreme Court came 
to the conclusion that the powers of pardon 
and clemency under Articles 72 and 161 of 
the Constitution and so also under Sec, 401 
of the Code of Criminal Procedure, are to 
be exercised in a completely different field 
whereas the powers of the Supreme Court 
under Article 142 of the Constitution and 
that of the Court of Appeal under Sec. 426 
of the Code of Criminal Procedure, operate 
in a completely different field. Their Lord- 
ships also came to the conclusion that in 
order to give harmonious construction to the 
provisions of Article 142 of the Constitu- 
tion on the one hand and Articles 72 and 
161 of the Constitution on the other, and 
Section 401 of the Code of Criminal Pro- 
cedure on one side and S. 426 of the Code 
of Criminal Procedure, on the other, it is 
to be construed that when the matter is sub 
judice before the Court either under Arti- 
cle 142 of the Constitution or under Sec- 
tion 426 of the Code of Criminal Procedure, 
during that period the field of operation of 
the powers under Articles 72 and 161 of the 
Constitution and under Section 401 of the 
Code of Criminal Procedure, will remain sus- 
pended and the Courts will have the final 
say in the matter of remission of sentence. 
But where there is no matter pending before 
the Court in reference to the above men- 
tioned provisions, the field of operation re- 
garding the remission etc. of the sentence 
appropriately vests in the authorities mention- 
ed under Articles 72 and 161 of the Con- 
stitution and under Section 401 of the Code 
of Criminal Procedure. It was in this man- 
ner that the harmonious interpretation was 
given by their Lordships of the Supreme 
Court to the provisions referred to above. It 
was observed by their Lordships of the 
Supreme Court that the power of pardon 
and clemency is essentially vested in the Heads 
of the Executive because the Judiciary had’ 
no stich mercy jurisdiction. It was held that 
so Jong as the Judiciary has power to pass 
a particular order in a pending case, to that 
extent the power of the Executive is limited 
in view of the werds either of Sections 401 
and 426 of the Code of Criminal Procedure 
or Articles 142, 72 and i61 of the Constitu- 
tion. It would thus be clear from this 
authoritative pronouncement of the Supreme 
Court that the powers granted under Arti- 
cles 72 and 161 of the Constitution and under 
Section 401 of the Code of Criminal Pro- 
cedure are subject to the other provisions of 
the Constitution and if a conflict takes place 
in the exercise of powers of clemency and 
pardon with the other provisions of the Con- 
stitution, the said conflict has to be resolved 
by giving harmonious construction and thus 
the power of pardon and clemency in our 
country is not am absolute power, in that 
sense. The Supreme Court, after examining 
the whole question, held the order of the 
Governor passed under Article 161 of the 


Constitution of India, to be ultra vires. 
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15. ‘The nature and scope of the 
powers under Section 401 of the Code of 
Criminal Procedure came up for considera- 
tion before their Lordships of the Supreme 
Court in a case reported in Gopal Vinayak 
Godse v. State of Maharashtra, AIR 1961 
SC 600 = ((1961) 1 Cri LJ 736) wherem 
their Lordships observed as follows :— 


“The question of remission is exclusive- 
ly within the province of the appropriate 
Government and in this case it is admittea 
that, though the appropriate Government 
made certain remissions under Section 401 
of the Code of Criminal Procedure, it did 
not remit the entire sentence.’ 


In that case it was contended on behalf of 
the petitioner before their Lordships that the 
petitioner would be at the mercy of the ap- 
propriate Government and the said Govern- 
ment, out of spite, might not remit the 
balance of his sentence, with the result that 
he would be deprived of the fruits of remis- 
sions earned by him for sustained good con- 
duct, useful service and even donation of 
blood. This contention was repelled by their 
Lordships holding that the Constitution as 
well as the Code of Criminal Procedure 
confer the power to remit a sentence on the 
executive Government and it is in its exclu- 
sive province. It was further held that their 
Lordships could not assume that the ap- 
propriate Government would not exercise its 
jurisdiction in a reasonable manner. 


16. From what has been stated 
above, it is clear that the powers vested in 
the President of India under Article 72; in 
the Governor under Article 161 of the Con- 
stitution and in the State Government under 
Section 401 of the Code of Criminal Pro- 
cedure are essentially executive powers of 
mercy which operate in a completely different 
field. The trial of criminals and the passing 
of sentences is purely in the domain of the 
judiciary whereas the execution of sentences 
is purely with the Executive Government. 
Thus it is clear that the order passed by the 
State Government under Section 401 of the 
Code of Criminal Procedure in this case is 
essentially and basically an executive order 
and the same has to operate in a completely 
different field. 


17. It is conceded before us by the 
learned counsel appearing for the State of 
Punjab, Shri Mohinderjit Singh Sethi, that 
the Courts have jurisdiction to determine the 
validity of an order of pardon on the ground 
whether the authority granting it had the 
power to do so. It is also conceded that 
the Court has the jurisdiction to examine the 
order of pardon on the ground of the same 
having been passed within the four corners 
of the power with which the authority com- 
petent to grant pardon, is clothed. How- 
ever, it is contended by him that except on 
the above mentioned two grounds, there can- 
not be any third ground on which the order 
of pardon can be held to be justiciable. The 
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learned counsel relies on some American 
authorities, namely, (1) Jamison y. Flanner 
Sheriff, 228 Pacific Rep 82 a decisio., of “ne 
Supreme Court. of Kansas, (2) Ex Parte 
Crump, 135 Pacific Rep 428, a Gecision of 
Criminal Court of Appeals of Oklahoma and 
(3; Ex Parte: In the matter of the Application 
of Phillip Grossmar, Untied States Supreme 
Court Reports, (1925) 267 US 87 and con- 
tends ikat the Court has no power to examine 
the order of pardon or remission on the 
ground of it having been passed mala fide 
and further it is contended that the adequacy 
or inadequacy of the reasons for passing the 
orcer of pardon or remission cannot be gone 
into by the Court. It is no doubt true that 
the power in question is essentially executive 
in nature and is in the domain of the autho- 
rities who have been clothed with the powers 
and the Couris are not required to look into 
the adequacy or inadequacy of the reasons 
which led to the exercise of the said powers, 
but at the same time, it cannot be held that 
an order passed in exercise of the said powers 
cannot be looked into by the Court on any 
of the grounds other than the two mentioned 
earlier. The authorities referred to above 
nowhere lay down that if the power is mala 
fide exercised, the Courts have no jurisdiction 
to go into this cuestion. On the cther hand, 
there are decisions of the American Courts 
which clearly lay down that the Courts bave 
jurisdiction to investigate the title to pardon 
alleged to have been procured by fraud on 
the Governor, Reference in this connection 
may be made to Bathbun v. Baumel Warden, 
191 NWR 297, a decision of the Supreme 
Court of Iowa, and Bess v. Pearman, 150 
south Eastern Rep. 54, a decision of the 
Supreme Court of South Carolina. In my 
opinion, the mala fide exercise of a power is 
species of fraud and a power which is mala 
fide exercised, so as to say that the same is 
exercised for extraneous considerations, which 
are not germane to the exercise of the power 
in question, is ultra vires. In fact it ap- 
pears that the mala fide exercise of power, 
when alleged, is a question which would in- 
volve the consideration of extraneous factors 
having resulted into the exercise of the power 
Which again will bé covered by the ques- 
tion as to whether the power exercised is 
Within the extent of the power conferred, 
which matter, even according to the learned 
counsel for the State is justiciable. Ya my 
opinion, the question of the mals fide ex- 
ercise Of power is a question which Courts 
will always have jurisciction to examine when 
a proper case is made out for examining the 
Said question. It is of course true that be- 
fore the Court can examine the question of 
mala. fide exercise of the powers, the peti- 
tioner who approaches the Couri has to make 
out a prima facie case and he has to dis- 
charge the initial onus as laid down by ordi- 
nary tules of evidence before the State can 
be put to proof to justify the order. This 
aspect of the present case will bè dealt with 
by me a little later. 2 
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18. The power of pardon and cle- 
mency is certainly an executive power but 
it cannot be disputed that if the repository 
of the power fails to comply with the re- 
quirements of the purposes for which the 
said power is given and takes into considera- 
tion irrelevant and extraneous considerations, 
it acts ultra vires. S. A. De Smith in his 
book Judicial Review of Administrative 
Action (1959 Edition) at page 61, while dis- 
cussing the exercise of discretionary powers, 
opines that relevant considerations must be 
taken into account and irrelevant considera- 
tions disregarded; they must be exercised in 
good faith and not arbitrarily or capriciously. 
If the repository of the power fails to comply 
with these requirements it acts ultra vires. 


19, Lord Somervell in Smith v. East 
Elloe Rural District Council, (1956) AC 736 
at p. 770 held as under:— 


“Mala fide is a phrase often used in 
relation to the exercise of statutory powers. 
It has never been precisely defined as its 
effects have happily remained in the region 
of hypothetical cases. It covers fraud or 
corruption.” 


20. From what has been stated above, 
it is clear that mala fide exercise of power 
is a species of fraud and the use of a power 
mala fide is a question which is always justici- 
able before the Courts of law. It is well 
settled that even the executive orders, if pas- 
sed mala fide, are ultra vires and are vitiated. 
Reference in this connection may be made 
to a decision of the Supreme Court in 
S. Partap Singh v. The State of Punjab, ATR 
1964 SC 72. In that case the order passed 
by the State Government revoking the leave 
of Dr. Partap Singh which was essentially 
an executive order, was set aside by the 
Supreme Court on its having recorded’ a 
finding that the said order was passed mala 
fide. Similarly, in case C. S. Rowjee v. The 
State of Andhra Pradesh, AIR 1964 SC 962, 
the scheme framed under Chapter IV-A of 
Motor Vehicles Act, which was essentially 
an executive action, was quashed by the 
Supreme Court and a finding was recorded 
that the same was vitiated because of mala 
fide exercise of power. 


21. From the above discussion, I, 
therefore, conclude that an order passed 
under Articles 72 and 161 of the Constitution 
of India and under Section 401 of the Code 
of Criminal Procedure, is justiciable on any 
of the following grounds :— 

1. That the authority, which purported to 
have exercised the power, had no juris- 
diction to exercise the same. 


2. That the impugned order goes beyond 
the extent of the power conferred by 
the provisions of law under which it 

is purported to be exercised, 

3. That the order has been obtained on 
the ground of fraud or that the same 
having been passed taking into account 
the extraneous considerations not ger- 
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mane to the exercise of the power con- 
ferred or in other words, that the 
order is a result of mala fide exercise 
of power. 

It may, Lowever, be observed that the 
exercise of pcwer in this regard cannot be 
questioned on the ground of adequacy or 
inadequacy of the reasons which resulted 
into the passing of the said order. The 
Court is not entitled to investigate the matter 
on merits but zan certainly go into the gues- 
tion whether the power given has been ex- 
ercised mala fide or not. 


H. Has the petitioner locus standi to 
file this petition? . 

22. From the discussion made above, 
it is clear that if an order can be challenged 
on any of the grounds referred to above, 
some person must have a locus standi to 
challenge the same. It is completely a dif- 
ferent matter that a petitioner ‘may fail as 
he may fail to prove any of the grounds 
teferred to abcve, but to say that no person 
has locus standi to challenge an order issued 
under Articles 72 and 161 of the Constitution 
of India and under Section 401 of the Code 
of Criminal Procedure, will not be the cor- 
rect position of law. The petitioner in this 
case is a person who was injured and whose 
brother was murdered by respondent No. 3, 
This verdict was given by Court and res- 
pondent No. 3 stands convicted. No doubt in 
our criminal jurisprudence, in cognizable of- 
fences, the Staze steps in as the prosecutor, 
but at the same. time, if the order of pardon 
and clemency can be challenged on any of 
the grounds, there must be some person who 
will have locus standi ta challenge the same 
and if there cen be any such person, there 
cannot be any better person than the peti- 
tioner, who felt very much aggrieved be- 
cause of the murder of his brother and also 
because he himself having been injured dur- 
ing the same occurrence. He may apprehend 
that the grant of remission to respondent 
No 3 will endanger his life. Though he may 
not have any lezal right as such to have been 
infringed by the grant of remission to res- 
pondent No. 3, but he certainly has got a 
personal or ind:vidual right as he is the real 
person who felt aggrieved because of the 
criminal acts done by respondent No. 3, This 
personal right need not be in respect of a 
proprietary interest and it cannot be deined 
that the petiticner is the most aggrieved 
person who consicers himself to be prejudi- 
cially affected by the impugned order. In 
Gadde Venkateswara Rao v. Government of 
Andhra Pradesh, AIR 1966 SC 828, it was 
held by their Lordships as follows :— 


“A petitioner who seeks to file an ap- 
plication under Article 226 of the Constitu- 
tion should ‘ordinarily’ be one who has a 
personal or individual right in the subject- 
matter of the petition. A personal right 
need not be in respect of a proprietary in- 
terest; it can also relate to an interest of 
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a trustee. That apart in exceptional cases, 
as the expression ‘ordinarily’ indicates, a 
person who has been prejudicially affected 
by an act or omission of an authority can 
file a writ even though he has no proprietary 
or even fiduciary interest in the subject- 
matter thereof.” 

23. As I have already observed, since 
the petitioner is prejudicially affected, he has 
got a locus standi to file this petition. 

Ill. Was the Government bound to dis- 
Close the reasons for remitting the un- 
expired portion of the sentence pas- 
sed on Dr. Abchal Singh and direct- 
ing his release in the impugned order? 
If not, is it obliged to disclose the 
said reasons in the return filed by 
it in answer to the writ petition or 


produce in Court the relevant file of 


fhe case, in which the said reason 


might have been incorporated? 
24. As regards this question it was 
straightway conceded by the learned counsel 
for the petitioner that the law does not en- 
















it will not be the legal duty of the respond- 
ents to give reasons which lead to the pas- 
sing of the order in the return to be filed 


if petitioner has not given grounds supported 


by prima facie evidence to prove that the 
power has been exercised mala fide. Of 
course if certain allegations are made in the 
petition, the State Government is duty bound 
to give a reply to the said allegations and 
if it fails to do so, presumption may be 
drawn against it that it has failed to rebut 
the allegations made in the petition. But in 
a case where no concrete grounds of attack 
are given in the petition it cannot be expect- 
ed from the Government to justify its order 


presumed that the highest 
authority, which is vested with this wide and 


proved. On the other hand, 


done in the official discharge of the duties 
lontil and unless it is proved otherwise. 

25. As regards the production of the 
relevant records of the case in the Court, 
suffice it to say, that the prayer made in 
the petition for issuing a writ of certiorari 
in this case is misconceved. The impugned 
order is an executive order and has been 
passed by an executive authority and not by 


Hukam Singh v. State (FB) (B. S. Dhillon J.) 


[Prs. 22-27] P, & H. 155 


a judicial or a quasi judicial authority. A 
writ of certiorari would only lie in cases 
where the authorities below are enjoined 
upon by law to act judicially or quasi-judi- 
cially. That being so, it is to be held that 
the State Government is not bound to pro- 


-duce the records as a matter of duty. No 


doubt in writ petitions other than the writs 
of certiorari, the can in appropriate 
cases, order the State Government to pro- 
duce the records, but that can only be done 
if the petitioner succeeds in making out a 
prima facie case for passing such orders or 
where the Court itself requires the file for 
arriving at correct conclusions. ‘The ques- 
tion whether the petitioner has succeeded in - 
discharging his initial onus, will be considered 
when point No. 5 is to be answered. This 
point is, therefore, answered accordingly. 


IV. In case it is held that the reasons for 
which the Government made the im- 
pugned order are to be scrutinised 
What is the nature and extent df the 
powers of remission or pardon? 

26. As regards this point, it is to be 
held in view of our answer to point No. 5, 
that the reasons which led the State Govern- 
ment to pass the impugned order have not 
to be scrutinised by us as we find that the 
petitioner has failed to discharge initial onus 
of proof. As regards the nature and extent 
of the powers of remission or pardon, I have 
already made reference to the same while 
deciding question No. 1. However, during 
the course of arguments, the learned counsel 
for the State Government was directed to 
produce the file, which was produced before 
us and the same was returned after going 
through the same. Since I have come to the 
conclusion that the petition has to be dis- 
missed in view of my answer to point No. 5, 
the reasons which led to the passing of the 
impugned order may not be stated. How- 
ever, I do not find anything wrong with the 
impugned order, 

V. Is the initial onus on the petitioner 
to give prima facie evidence to show 
that the power had been abused by 
nce ny 
the Government in a particular case, 
or the impugned order itself must on 
the face of it show that the power 
peeraa neee ee e i aam 
had not been exercised arbitrarily, but 
in accordance with the policy and ob- 
ject of the enactment and on grounds 
which were not extraneous to the pur- 
pose for which the said power was 
E e UONE WA 
conferred? 

27. As regards this point, it is to be 
held that the initial onus is on the petitioner 
to give prima’ facie evidence to show that 
the power had been exercised mala fide. 
There is nothing in the order to show that 
it had been exercised mala fide. The im- 
pugned order itself at the face of it does not 
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show that the power had been exercised arbi- 
trarily or for any extraneous reasons not ger- 
mane to the purpose for which the said 
power was conferred. The initial onus to 
prove prima. facie the exercise of power mala 
fide always “es on the petitioner. In the 
present case the learned counsel for the peti- 
tioner frankly admitted that the petitioner is 
not in the know of the facts and circumstances 
under which the impugned order was passed. 
nor he is aware of the reasons which pre- 
vailed with the State Government which 
resulted in passing the impugned order. It 
is also frankly conceded by Shri Anand 
Swaroop, the learned counsel for the peti- 
tioner, that the law does not enjoin upon the 
State Government, in view of the wide powers 
given to it under Section 401 of the Code 
of Criminal Procedure, that the reasons for 
exercising the powers should be disclosed in 
the order. But his contention is that though 
the law does not enjoin upon the State Gov- 
ernment to disclose the reasons in the im- 
pugned order but still if the said order is 
questioned before Court even though the 
petitioner fails to allege concrete grounds of 
attack, the State Government is bound to 
disclose the reasons before the Court in order 
to justify the order. I am unable to agree 
witk this contention. Any person who ap- 
approaches the Court either in a civil suit 
or by way of a writ petition, has to discharge 
the initial onus of proof and has to show 
prima facie that he has made out a case for 
calling upon the opposite party to rebut the 
prima facie proof of illegality. The ordinary 
rule of evidence of onus of proof equally ap- 
-plies to the writ petitions. The learned coun- 
sel for the petitioner relies on a case reported 
in P. J. Irani v. State of Madras, AIR 1961 
SC 1731. But in my opinion the said deci- 
sion is of no assistance to the learned counsel 
for the petitioner. The said decision is based 
on peculiar facts and circumstances of that 
case. The learned Judges of the Madras 
High Court held that while Section 13 of the 
Madras Buildings (Lease and Rent Control) 
Act (25 of 1949) was constitutionally valid 
but any individual order of exemption passed 
by the Government can be the subject of 
judicial review by the Courts for finding out 
whether (a) it was discriminatory so as to 
offend Article 14 of the Constitution, (b) the 
order was made on grounds which were 
germane or relevant to the policy and pur- 
pose of the Act, and (c) it was not otherwise 
mala fide. The provisions of Section 13 of 
the Madras Buildings (Lease and Rent Con- 
trol) Act referred to above, were challenged 
before the Madras High Court on the ground 
that the said provisions being arbitrary in 
nature, offend Article 14 of the Constitution. 
The High Court of Madras came to the con- 
clusion that Section 13 ibid is a valid piece 
of legislation but on the facts of that case, 
that Court came to the conclusion that the 


order was illegal as it was not germane or 
relevant to the policy and purpose of the 
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Act. This decision was approved by the 
Supreme Court. The impugned order in that 
case was also challenged on the ground that 
the same violated the provisions of Article 14 
of the Constitution. In view of the fact that 
the provisions of Article 14 of the Constitu- 
tion were brought into play, the High Court 
came to the conclusion that the order on 
the face of it did not show that the same 
was passed in favour of a class of persons. 
Since the impugned order at the face of it 
showed the violation of Article 14 of the 
Constitution, therefore, the contents of the 
impugned order were gone into and it was 
found that the order was made on the grounds 
which were not germane or relevant to the 
policy and purpose of the Act. In appeal 
the majority judgment of the Supreme Court 
agreed with the finding of the High Court 
that the impugned order passed under Sec- 
tion 13 of the Act was not germane or rele- 
vant to the policy and purpose of the Act. 
The contents of the order having been seen 
by the High Court and the finding having 
been recorded that the said order was ultra 
vires of the Act and the same finding hav- 
ing been confirmed by the Supreme Court 
by the majority judgment, the importance of 
the question of.onus of proof was of no 
consequence when the matter went to the 
Supreme Court. This case is a decision on 
its own facts and circumstances and specially 
when the provisions of Article 14 of the Con- 
stitution were invoked to challenge the Con- 
Stitutionality of Section 13 of the Act and 
also the order passed under the said section, 
the order was struck down. In the present 
case, the impugned order is not being chal- 
Jenged that it has in any manner violated 
the provisions of Article 14 of the Constitu- 
tion or any other provisions of the Constitu- 
tion. The same can be quashed if the peti- 
tioner is able to discharge his onus of proof 
by proving, though prima facie, to begin 
with, that the order violates any provision 
of ; the Constitution, any law for the time 
being in force or is against the policy for 
which the power of pardon is given. For 
this, he has to allege and prove certain facts, 
which has not been done ‘in this case. The 
provisions of Section 401 of the Code of 
Criminal Procedure visualise the passing of 
the orders even in case of a single prisoner. 
It is conceded by the learned counsel for 
the petitioner that it is not necessary for the 
State Government to give reasons in the order 
passed under Section 401 of the Code of 
Criminal Procedure. Therefore, at the face 
of it, the order cannot be held to be illegal 
so as to call upon the State Government to 
justify the same. As has been observed in 
the earlier part of the judgment, the order 
of pardon and clemency is éssentially an ex- 
ecutive order and the power of pardon and 
clemency can be exercised on a number of 
grounds which cover very wide and unres- 


tricted field. If the contention of the Jearn- 
ed counsel for the petitioner is to. pre- 


y 
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vail, in that case, against every order passed 
for remission and pardon, the petition may 
be filed without disclosing the grounds of 


* 


- jchallenge and in every case the State Gov- 


™ 





ernment will be called upon to justify the 
order even if the petitioner failed to dis- 
charge the initial onus of proof. It would 
be laying down a wrong law in utter dis- 
regard of the ordinary rules of evidence. 
The official acts performed by the competent 
authority in due discharge of its duties, can- 
not be presumed to be mala fide. On the 
other hand, presumption of correctness is to 
be raised regarding such acts. The presump- 
tion so raised is of course rebuttable by alleg- 
ling and proving certain facts. Since the 
lpetitioner has failed to discharge the onus 
of proof as it is frankly admitted by the 
learned counsel for the petitioner that the 
petitioner is not in the know as to what 
ground prevailed with the State Government 
in passing the impugned order, therefore, no 
case is made out to call upon the State Gov- 
ernment to justify this order. 


28. The question of onus of proof 
came up for consideration before their Lord- 
ships of the Supreme Court in Union of 
India v. Pandurang Kashinath More, AIR 
1962 SC 630. Jn that case the order of ter- 
mination of the services of the respondent, 
an employee of the State Government, was 
impugned by the respondent on the ground 
that the said order violated the provisions of 
Articles 14 and 16 of the Constitution. The 
trial Court dismissed the suit. On appeal 
before the Bombay High Court, it was 
held that the plaintiffs plea that he was 
arbitrarily picked cut and sacked, remained 
unanswered in the written statement of the 
defendant and the allegations must be taken 
to be admitted. Therefore, it was held that 
Article 16 of the Constitution was violated 
and the appeal was allowed by the High 
Court. This decision of the High Court was 
reversed by the Supreme Court on an appeal 
filed by the Union of India. It was held by 
their Lordships of the Supreme Court that 
the plaint in that case did not contain suf- 
ficient allegations of discrimination. It was 
held that it is well known that when an 
improper conduct is alleged, it must be set 
out with all particulars. Their Lordships 
approved the decision in Wallingford v. 
Mutual Society, (1880) 5 AC 685 at p. 697, 
wherein Lord Selborne observed as follows: 


“With regard to fraud, if there be any 
principle which is perfectly well settled, it 
is that general allegations, however strong 
may be the words in which they are stated, 
are insufficient even to amount to an aver- 
ment of fraud of which any Court ought to 
take notice.” 


29.. Their Lordships concluded that 
what was said about the fraud would equally 
apply to any improper conduct aad observed 
as follows :-— 
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“The principle behind this rule is clear, 
To take the present case, if a pleading is 
considered sufficient where it is merely stated 
that there has been arbitrary discrimination, 
it is impossible for the other side to meet 
it adequately unless he knows in what manner 
the discrimination is said to have been made. 
Thus if the discrimination had been because 


between A and B who were similarly situated, 
and A had been preferred, then that should 
have been stated. It would then be possible 
for the other side to say either that A and B 
were not similarly situated or that the act 
complained of did not amount to a discri- 
mination for any other reason. In the ab- 
sence of the particulars all that the opposite 
side could do would be simply to deny that 
there had been discrimination and this is what 
the appellant had done in its written statement 
in this case. We think that when the ap- 
pellant in its written statement said that there 
had been no violation of Articles 14 and 16, 
it meant that there had been no arbitrary of 
hostile discrimination as alleged in the plaint, 
otherwise of course the written statement 
would be meaningless. Im such a state of 
the pleadings it could not be said that the 
appellant had admitted that there had been 
discrimination.” 

_ 30. It was thus found by their Lord- 
Ships, on the pleadings of that case, that it 
was not proper to hold that there had been 
admission by the respondent of any hostile 
discrimination. It was further held that a 
plaintiff cannot complain if general allega- 
tions made by him in the plaint are answered 
by equally general allegations in the written 
Statement. These observations of their Lord- 


Ships of the Supreme Court would aptly ap- 
ply to the facts of the present case. By 
merely saying that the petitioner could not 
have access to the government record, there- 
fore, he is not in a position to know the rea- 
sons which prevailed with the State Govern- 
ment, it cannot be successfully contended 
that without any allegation of malice and 
much less the proof of malice, the State 
Government is enjoined upon to justify the 
order. In order to succeed and in order to 
shift the onus of justifying the passing of 
the impugned order on the State Govern- 
ment, the petitioner is bound to discharge 
his responsibility regarding the initial onus 
of proof. 

31. Similar view was taken by the 
Andhra Fradesh High Court in a case re- 
ported in Kosaraju Venkata Subbayya v. 
Govt. of Andhra Pradesh, AIR 1965 Aadh 
Pra 425, wherein it was held as follows :— 
_ “In cases in which Government’s action 
is challenged on ground of mala fides, to 
make peneral and broad allegations of lack 
of bona fides or of being influenced by ex- 
traneous considerations or other reasons is 
not sufficient. Something more specific more 
direct and more precise is necessary to sus- 
tain a plea of this nature, 
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If on vague and broad allegations 
devoid of any detail and which do not even 
specify the individual who was subjected to 
the alleged vice, the Government are to enter 
on their defence and affirmatively establish 
that what they did was perfectly bona fide 
and unconnected with any improper motives 
or extraneous considerations, it will indeed 
be putting the Government in a most difficult 
and least enviable position.” 


32. It may be pointed out that the 
only grounds alleged in the petition which 
are being pressed before us are that Dr. 
Abchal Singh is related to late Shri Gurnam 
Singh, Ex-Chief Minister, Punjab. This 
allegation has been denied by Dr. Abchal 
Singh, in his return. This is a vague allega- 
tion. No details of relationship are given. 
When the impugned order was passed in 
July, 1970, Shri Gurnam Singh was no more 
the Chief Minister of Punjab, as we can take 
judicial notice of the fact, that his Govern- 
ment went out of office in March, 1970, and 
a Government headed by Shri Parkash Singh 
Badal, who was his (Shri Gurnam Singh’s) 
political opponent, was in power when the 
impugned order was passed. In the petition 
itself, Shri Gurnam Singh has been men- 
tioned as the Ex-Chief Minister of Punjab. 
The allegations, as we have already pointed 
out, are vague as no details of relationship 
are given, nor any allegation has been made 
that the influence of late Shri Gurnam Singh 
was used in getting the impugned order pas- 
sed. This is only a vague fact of relaticn- 
ship stated in the petition, which fact stands 
denied. In this connection it may be pointed 
out that it is well settled by now that the 
grounds of mala fide and fraud are to be 
precisely raised in the petition so that the 
respondent is able to answer the same. The 
vague allegations of mala fide will never be 
gone into by the Courts. 

33. Another ground pressed is that 
the impugned order was passed within a few 
months of the confirmation of conviction by 
the High Couri. This again is no ground to 
spell out that the impugned order is mala 
fide, on the other hand, the power of pardon 
and clemency can be exercised any moment 
after the Court ceases to hold jurisdiction in 
the matter. Reference in this connection be 
made to Commander Nanavati’s case AIR 
1960 Bom 502 = (1960 Cri LJ 1553) (ŒB) 
(supra). 

34. The next ground pressed is that 
the State Government did not send the ap- 
plication of respondent No, 3 for the opinion 
of the trial Judge or that of this Court in 
accordance with the provisions of sub-sec- 
tion (2) of S. 401 of the Code of Criminal 
Procedure. Therefore, the order is vitiated, 
Since I have come to the conclusion while 
answering point No. 6 that reference under 
sub-section (2) of S. 401 of the Code of 

iminal Procedure is not mandatory, this 
ground also becomes meaningless and there is 


no other ground pressed into service by the 


A. E.R. 


learned counsel for the petitioner. I, there- 
fore, hold that the initial onus was on the 
petitioner to allege and give a prima facie 
evidence to show that the power had been 
abused by the Government and the petitioner 
in this case having failed to discharge the 
initial onus, this petiticn is liable to be dis- 
missed. 

VI. Are tke provisicns of Section 401 (2), 
Code of Criminal Procedure, manda- 
tory in character, the non-compliance 
of wh:ch vitiates the impugned order? 


, 35. My answer to this point is that 
the provisions of sub-section (2) of S. 401 
of the Code >f Criminal Procedure; are not 
mandatory. The provisions of sub-sec. (2) 
of S. 401 of the Code of Criminal Procedure 
are as follows :— 

“401 (2). Whenever an application is 
made to the eppropriate Government for the 
suspension or remission of a sentence the ap- 
propriate Government may require the Pre- 


siding Judge of the Court before or by 
which the conviction was had or confirmed 
to state his opinion as to whether the ap- 
plication should be granted or refused, to- 
gether with hs reasons for such opinion and 
also to forward with the statement of such 
opinion a certified copy of the record of the 
trial or of such record thereof as exists.” 


36. It would be noticed from the said 
provisions that the word used in sub-sec. (2) 
of S, 401 of the Code of Criminal Procedure 
is ‘may’ and not ‘shall’. Though the use of 
the word ‘may’ or ‘shall’ may not be con- 
clusive to infer whether the provision is 
mandatory or directory, but in order to see 
whether the nature of the provision is man- 
datory or directory, the other relevant provi- 
sions which cen throw light on the interpre- 
tation of a particular provision in which the 
word ‘may’ or ‘shall’ is used, have to be 
looked into in order to find out whether the 
character of the said provisions is manda- 
tory or directcry. 

37. It was held by their Lordships of 
the Supreme Tourt in a case reported in 
State of U. P. v. Manbodhan Lal Srivastava, 
AIR 1957 SC 912, as follows :— 


“The use of the word ‘shall’ in a statute 
though generalfy taken in a mandatory sense, 
does not necessarily mean that in every case 
it shall have taat effect that is to say, that 
unless the words of the Statute are punctili- 
ously followed. the proceeding or the out- 
come of the proceeding, would be invalid. 
On the other hand, it is not always correct 
to say that wkere the word ‘may’ has been 
used, the statuts is only permissible or direc- 
tory in the sense that non-compliance with 
those provisions. will not render the proceed- 
ing invalid.” 

38. It is in this background that the 
provisions of sub-section (2) of S. 401 of 
the Code of Criminal Procedure have to be 
analysed, 


x 
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39. Firstly, it is to be seen that the 
legislature in enacting sub-section (2) of Sec- 
tion 401 of the Code of Criminal Procedure, 


, used the word ‘may’ and not ‘shall’. Since 


no other provision of the Code of Criminal 
Procedure is being invoked which may enable 
us to read the word ‘may’ as ‘shall’, therefore, 
the word ‘may’ has to be taken in ordinary 
sense of the word which shows that the pro- 
vision is of directory nature and not of 
mandatory nature. 

40. Secondly, it is to be noted that 
the provisions of sub-section (2) of S. 401 
of the Code of Criminal Procedure are only 
made applicable whenever an application is 
made to the appropriate Government under 
sub-section (1) of S. 401 of the Code of Cri- 
minal Procedure. Thus cases where the 
matter is taken in hand suo motu by the 
State Government for suspending or grant- 
ing remission of the punishment, the provi- 
sions of sub-section (2) of S. 401 of the Code 
of Criminal Procedure, are not applicable. 

4i. Thirdly, it is clear that in case 
where the opinion is to be sought by the 
State Government from the trial Court or the 
appellate Court, as the case may be, the said 
opinion is not binding on the Government. 
It was so held by a Division Bench of this 
Court in a case reported in Jaswant Rai v. 
State of Punjab, AIR 1967 Punj 155 = 
(1967 Cri LJ 577). 

42. Fourthly, according to the deci- 
sion of their Lordships of the Supreme Court 
in Commander K. M. Nanavati’s case AIR 
1961 SC 600 = (1961-1 Cri LJ 736) (supra), 
the field in which the State Government ex- 
ercises its power under Section 401 of the 
Code of Criminal Procedure, is essentially 
and basically an executive field and the 
Courts have no say in the matter. If the 


gprovisions of sub-section (2) of S. 401 of the 


mj 


Code of Criminal Procedure are interpreted 
in the manner that the same are mandatory, 
then in each and every case, the State Gov- 
ernment would be required to seek the 
opinion of the Court concerned which will 
to that extent fetter the executive power of 
the State Government. This interpretation, 
if put, would run counter to the decision of 
the Supreme Court referred to above which 
would mean that even in the executive field 
of pardon and clemency, the Courts shall 
have the say to be consulted which is not 
the intention of the framers of the Constitu- 
tion. 

43. Fifthly, it may be pointed out 
that the powers vested in the President of 
India under Article 72 of the Constitution, 
and in the Governor under Article 161 of 
the Constitution are much wider powers of 
pardon and clemency whereas the powers 
under Section 401 of the Code of Criminal 
Procedure are only limited powers for sus- 
pending the execution of the sentence or re- 
mitting the whole or any part thereof. If 
the framers of the Constitution intended to 
curb the powers of pardon and clemency 
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given to the Heads of the respective Govern- 
ments, analogous provisions of sub-section (2) 
of S. 401 of the Code of Criminal Procedure 
would have been introduced in the Con- 
stitution, but we find that there is no such 
provision in the Constitution which would re- 
quire the President of India or the Governor 
to send for the opinion of the Presiding 
Judge of the Court which convicted the ac- 
cused person or of the Judge of the Court 
which confirmed conviction in appeal. If 
the interpretation as sought by the learned 
counsel for the petitioner is given, it would 
mean that if the order is passed under Arti- 
cle 16 1 of the Constitution, it would not be 
required to ask for the opinion of the Presid- 
ing Judge who recorded conviction of the 
accused person or of the Judge who confirm- 
ed conviction in appeal. But if the action is 
taken under Section 401 (1) of the Code of 
Criminal Procedure, it should be necessary 
to seek the opinion of the Presiding Judge, 
The powers under Section 401 (1) of the Code 
of Criminal Procedure may be nar- 
Tower, but they are the same powers in 
nature as are contained under Article 161 of 
the Constitution of India. Therefore, it 
would not be possible to put the interpreta- 
tion on the provisions of sub-section (2) of 
S. 401 of tbe Code of Criminal Procedure 
that the same are mandatory. Similar view 
was taken by the Federal Court of Pakistan 
In a case reported in Muhammed Sarwar y. 
The Crown, (1951) 52 Cri LJ 357. 

44. Sixthly, keeping in view the 
nature and scope of the powers, a number 
of cases can be visualised where it may not 
be necessary at all to refer to the opinion of 
the Presiding Judge of the Court if the sen- 
tence has to be suspended or remitted. There 
may be cases in which the grounds on which 
remission is claimed, have. no relevancy with 
the evidence or the decision of the case in 
which the prisoner stands convicted. In such 
cases It may not be necessary to seek the 
opinion of the Presiding Judge because his 
opinion can only be relevant and useful if 
the grounds on which the remission is claim- 
ed, have any relevancy with the material on 
the judicial file of the case in connection 
with which the prisoner stands convicted. 


45. In a case reported in re: Maddela 
Yerra Channugadu, AIR 1954 Mad 911 = 
(1954 Cri LJ 1370) the State Government in 
exercise of its powers of clemency granted 
general amnesty to all the prisoners in the 
jail in the State to celebrate the inauguration 
of Andhra Pradesh. The said order was up- 
held by a Division Bench of the Madras High 
Court. ‘If the provisions of sub-section (2) 
of S. 401 of the Code of Criminal Procedure 
are held to be mandatory, in each case, the 
opinion of the Presiding Judge of the Court 
shall have to be sought which may be quite 
irrelevant in view of the reasons on which 
the prisoners in question are being given re- 
mission of the sentence. Cases can be visu- 
alised where this extraordinary executive 
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power of clemency is exercised keeping in 
view the multiple reasons which may have 
no relevancy with the facts as emerged in the 
trial of a particular case in which the prisoner 
was convicted. 

46. Lastly, one of the tests for hold- 
ing a provision to be of mandatory character, 
is, whether there is any penalty provided for 
the non-observance of such a provision or 
not. It is to be found that no penalty has 
been provided in the Code of Criminal Pro- 
cedure for non-observance of the provisions 
of sub-section (2) of S, 401 of the Code of 
Criminal Procedure. ~ 

47. All these reasons enumerated 
above clearly go to show that the provisions 
of sub-section (2) of S. 40i of the Code of 
Criminal Procedure cannot be held to be 
mandatory in nature and, therefore, non- 
compliance of the said provisions in any 
manner would not make the impugned order 
without jurisdiction. I answer this point ac- 
cordingly. 

48. In view of my answers to points 
Nos. 3, 4, 5 and 6, this writ petition fails 
and is hereby dismissed. However, keeping 
in view the intricate question of law involv- 
ed in the case, there will be no order as to 
costs. 


R. S. NARULA, C. J.:— I concur en- 
tirely and have nothing to add. 


A. D. KOSHAL, J.:— I agree. 
Petition dismissed. 
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Dr. Harkishan Singh, Petitioner v. Union 
of India and others, Respondents. 

Civil Writ Nos. 266 and 1924 of 1974, 
D/- 9-10-1974.* 

(A) Punjab Reorganisation Act (31 of 
1966), Ss. 87, 88 and 89 — Punjab’ Re- 
Organisation (Chandigarh) (Adaptation of 
Laws on State and Concurrent Subjects) 
Order (1968), Paras 2 (1) ©) and 4 — “Ex- 
isting law’ and ‘law in force’, meaning of — 
E. P. Urban Rent Restriction Act if could 
be adapted for application to the Union ter- 
ritory of Chandigarh — (E. P. Urban Rent 
Restriction Act (3 of 1949), Ss. 1 (2) and 
2 (j)). 


There is no manner of doubt that ac- 
cording to Section 1 (2) of the E. P. Urban 
Rent Restriction Act, it extended to all urban 
areas in the ‘existing State of Punjab’, as 
defined in Section 2 (j) of the Act, and came 
into force therein at once. The Act was 


*(Decided by Full Bench on order of re- 
ference made by Bal Raj Tuli and 
Bhopinder Singh Dhillon, JJ. on 28-8- 
1974), 
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capable of being brought into force in any 
other urban area of the State by a notifica- 
tion issued ty the State Government. No 
such notification was ever issued before 
November 1, 1966, enforcing the Act in the 
whole or any part of the territories com- 
prised in the Union Territory of Chandigarh, 
by declaring the same as urban area under 
Section 2 (j) of the Act. .The Act was, there- 
fore, not in force in the whole or any part 
of the territories comprised in the Union 
Territory of Chandigarh immediately before 
the appointed day. (Para 5) 
Even if any Act extends to the entire 
State but it can be brought into force in any 
part thereof 5y a notification in the Official 
Gazette, suck a notification is a condition 
precedent to the enforcement of the Act in 
the area for which notification is or has to 
be made. Unless an Act is brought into 
operation in a particular area, it does not 
become ‘in force’ therein. Merely because 
an Act is cepable of being applied to any 
territory, it does not mean that it is in force 
in that territory before it is applied in accord- 
ance with th2 statutory provision. 
(Paras 6, 8, 14) 
Since the Act did not apply to or was 
not in force in the territories comprised in 
the Union Territory of Chandigarh, immedia- 
tely before tie appointed day, reference to 
Punjab in Section 1 (2) of the Act cannot 
be read as Union Territory of Chandigarh 
nor could this Act be adapted under Sec. 89 
of the Reorganisation Act’ for facilitating its 
application to the Union Territory of Chandi- 
garh or any part thereof. The Act had first 
to be applied to the Union Territory of 
Chandigarh cr any part thereof by a noti- 
fication in the Official Gazette by the Central 
Government under Section 87 of the Re- 
crea neetion Act with the necessary adapta- 
ion. 


Section 88 of the Reorganisation Act 
only continued the application of the laws 
to such territories comprised in the ‘existing 
State of Punjab’, to which they were applic- 
able immediately before the appointed day 
and did not extend or apply any law, which 
was in force in a part of that State, to the 
territories of the successor States even if it 
was not in force in those territories im- 
mediately before the appointed day. tn other 
words, Sectior 88 did not enact laws for the 
Successor States but continued the applica- 
tion of the existing laws to the territories of 
those States wherever they were applicable. 

ara 13 

The only meaning that can eigenen z 
the phrase ‘law in force’ is that such a law 
must have been in actual operation in the 


(Para 12)* 


y 


territories comprised in the Union Territory ` 


of Chandigark or a part thereof. Only then 
this Act could be said to have had. the force 
of law or to have been in force in those 
territories and could have been adapted for 
facilitating its application to the Union Terri- 
tory of Chancigarh, as constituted under the 


LN 
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sists of four sub-clauses, Sub-clause (1) 
of clause (14) provides that the Control- 
ler may issue directions to maintain and 
exhibit a list of godowns in which the 
iron and steel is stocked. Sub-clause (2) 
authorises the Controller to issue direc- 
tions to the purchaser or stock-holder that 
every purchaser or stock-holder when 
selling iron or steel would give the pur- 
chaser a memorandum containing speci- 
fied particulars, Clause (14) (3) enjoins 
upon the dealer not to refuse to sell iron 
or steel without sufficient reason which 
he is authorised to sell. Sub-clause (4) of 
clause (14) confers residuary powers on 
the Controller to issue genera] directions 
to such persons and clause (15) empowers 
the Controller to fix prices. Further, 
clause (16) empowers the Controller to 
control production and clause (17) em- 
powers the Central Government to give 
directions to the Controller and other au~ 
thorities, Clauses (17-A) and (17-B) need 
also reference as, they had come to be 
added by the notification dated 29th 
March, 1971 of the Central Government. 
Under clause (17-A) the Central Govern- 
ment is empowered to give directions to 
producers or stockists of any category of 
iron and steel or to such other persons, 
as it considers necessary in regard to the 
matters referred to therein, Then comes 
clause (17-B). a perusal of - which will 
show that the Central Government is em- 
powered to set up from time to time such 
committees, bodies or authorities, as it 
may consider necessary for the purpose 
of giving effect to the provisions of Iron 
and Steel (Control) Order with respect 
to any category of iron or steel, whether 


‘such category is subject to or exempt from 


the operation of all or anv such provi- 
In regard to clause (17-A) a point- 
ed reference may be made that the Cen- 
tral Government is empowered under 
that clause to exempt any category of 
iron or steel from the operation of all or 
any of the provisions of the order, There 
are many other provisions in regard to 
the disposal of acquisition of iron or 
scrap of any category of iron and also 
ancillary miscellaneous provisions which 
meed not be taken note of. as to mv mind 
they are not necessary for the purpose of 
the disposal of the contentions raised be- 
fore me. 


10. It will be appropriate to ad- 
vert here to the provisions of Sections 3, 
4 and 5 of the Act, Section 3 is a very 
important section which empowers the 
Central Government to make provisions 
for maintaining or increasing supplies of 
any essential commodity or for securing 
their equitable distribution and availabi- 
lty at fair prices, or for securing any 
essentia] commodity for the defence of 
India or the efficient conduct of military 
operations by issuing order if it is of opi- 
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nion that it is necessary or expedient So 
to do for achieving the obiects specified 
in Section 3 of the Act. Section 3 of the 
Act comprises of six sub-sections wherein 
detailed provisions have been made for 
achieving the objects laid down in sub- 
sections (1) and (2) of Section 3 of the 
Act, Section 4 in its turn provides that 
an order made under Section 3 may con- 
fer powers and impose duties upon the 
Central Government or the State Gov- 
ernment or officers and authorities of the . 
Central Government or State Govern- 
ment and may contain directions in re- 
gard to exercise of any such powers or 
the discharge of anv such duties. Under 
Section 5 of the Act the Central Govern- 
ment may by notified order direct that 
the power to make orders under S. 3, 
Shall in relation to such matters, and 
subject to such conditions. if anv. as may 
be specified in the direction, be exer- 
cisable also by,— 

(a) such officer or authority sabori 
mate to the Central Government: or 

(b) such State Government or such 
officer or authority subordinate to 3 State 
Government: 
as may be specified in the direction. 
Looking to the scope of Section 3 and 
objects specified in Section 3 and also 
the provisions of the Iron and Stee] (Con- 
trol) Order, one thing is evident that the 
Iron and Steel (Control) Order covers the 
whole sphere of the legislative field de- 
lineated in sub-section (1) of Section 3 of 
the Act and the other provisions thereof. 
The Iron and Steel (Control) Order con- 
tains the provisions in regard to the main- 
tenance or increase of supplies of iron 
and steel, It also embraces in it the pro- 
visions relating to equitable distribution. 
and its availability at fair prices and 
other matters relevant to the objects 
specified in sub-section (1) of Section 3 
of the Act. It is true that the Central 
Government has issued three notifications 
dated June 9, 1966, June 18. 1966. and 
July 30, 1966, delegating its powers under 
Section 5 of the Act to the respective 
State Government. Copies of the Notifi- 
cations dated June 9. 1966. and June 18, 
1966, have been placed on the record as 
Schedules B and C, but the copy of the 
Notification dated Julv 30, 1966, has not 
been referred either in its writ petition 
nor its copy has been placed on the re- 
cord but the same is reproduced for ready 
reference,-— 

“S. O. No. 2314. dated July 30, 1966.— 
In exercise of the powers conferred by 
Section 5 of the Essential Commodities 
Act, 10 of 1955, the Central Government 
hereby directs— 

(a) that the powers conferred on it by 
sub-section (1) of Section 3 of the said 
Act to make orders to provide for the 
matters specified in clause (c) of sub-sec- 
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tion (2) thereof shall, in relation fo all 
commodities other than food stuffs and 
fertilisers (whether inorganic, organie or 
mixed), be exercisable also by a State 
Government or, in relation to a Union 
Territory, by the Administrator thereof, 
subiect to the following conditions, name- 
y, — 

(i) that where the price at which 
any essential commodity may be bought 
or sold is controlled by or under any 
other law for the time being in force, no 
order shall be made in pursuance of the 
powers hereby delegated; 


(ii) that where the price is not so 
controlled, no order shall be made in 
pursuance of the powers hereby delegated 
in respect of any essential commodity.— 

(a) if the wholesale prices, or retail 
prices, or both, of such commodity have 
been fixed by the manufacturers or pro- 
ducers thereof with the approval of the 
Central Government, except on the basis 
of such prices: 

(b) in any other case, except with the 
prior concurrence of the Central Govern- 
ment; 

(iii) that no order shall be issued in 
pursuance of the powers hereby delegated 
if it is inconsistent with any order issued 
by the Central Government under the 
Said Act. 


(b) that all previous orders issued 
under Section 5 of the Essential Commo- 
dities Act in so far as they relate to de- 
legation of powers under the provisions 
of Sections 3 (1) and (2) (c) referred to 
in clause (a) above. except orders under 
the said Section 5 relating to fertilisers 
and the order (relating to food stuffs) of 
the Government of India in the Minisiry 
of Food, Agriculture, Community De- 
velopment and Co-operation (Department 
of Food) No. G. S. R. 906. dated the 9th 
June, 1966. shall stand rescinded — 


Obviously June 9, 1966. notification has 
no relevance, Under it. powers are con- 
ferred upon the State Government in re- 
gard to clauses (a). (b). (© (d). (e). (f). 
(g) (h). 0). Gi) and () of sub-section (2) 
of Section 3 in relation to foodstuffs only 
and. therefore. it is not relevant for mv 
purpose, Under the notification dated 
June 9. 1966 powers have been conferred 
by the Central Government on the State 
Government to make order to provide for 
the matters specified in clauses (a). (b). 
(d). (e). (f). (2). (h). (i). Gi) and (i) of sub- 
section (2) of Section 3. but no powers 
have been delegated for controlling the 
price, which is covered by Section 3 (2) 
(c). Under Notification dated Julv 30. 
1966. powers have been delegated in re- 
gard to Section 3 (2) (c). which relates to 
the controlling the prices. There is tn 
each of the notifications dated June 18, 
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1966. and July 30, 1966, a clause that no 
order shall be issued in pursuance of the 
power so delegated if it is in any way in« 
consistent with any order issued by the 
Central Government under the said Act. 
Looking to the provisions of the Iron and 
Steel (Control) Order, and Sections 3 and 
ð of the Act and so also the relevant 
Clauses of the notification dated 30-7-1966 
forbidding the State Government to issue 
any inconsistent order, it has to be seen 
Whether the validity of the impugned 
order can be sustained in face of the pro- 
visions , referred to above. From the 
resume of the provisians of the Iron and 
Steel Order. which I have earlier given, 
I am of the opinion that the Iron and Steel 
(Control) Order contains exhaustive code 
in regard to the matters specified in sub- 
section (1) of Section 3 of the Act and, 
therefore, to my mind there can be no 
scope left for the State Government to 
legislate on the matters which are al- 
ready covered by the provisions of the 
Iron and Steel (Control) Order, There- 
fore, in view of the settled position of 
law, as stated earlier, the State Govern- 
ment is not competent to make any provi~ 
sions in the face of those made by the 
Central Government. as they will be 
deemed to be inconsistent. The incon~ 
sistency need not be direct. In the pre- 
sence of the Iron and Steel (Control) 
Order, there is no room for the State 
Government to trench upon the field of 
law already covered by the Central Gov- 
ernment, Viewed in this light. the vali- 
dity of the provisions of the impugned 
order cannot be sustained in law and the 
impugned order deserves to be quashed 
on this score alone. 

11, Mr, Shrimal, learned Addi- 
tional Advocate General. argued that 
there is no specific provision made in re- 
zard to display of prices of iron and steel 
:n the Iron and Steel (Control) Order and, 
therefore, despite the fact that the whole 
sphere of law in theory may be taken to 
be covered by the Iron and Steel (Control) 
Order, but in substance and in fact it 
has not been exploited. It is said that 
there may be Powers under the Iron and 
Steel (Control) Order for fixation and 
tegulation of the prices and also for the 
regulation and supply and also of the 
equitable distribution thereof. but that 
power had not been in fact exercised and 
until it is exercised there is always a 
Yoom for the State Government to make 
tie provisions for regulating in regard to 
tāat sphere of law which has not actual- 
ly been exploited by the orders of the 
Central Government. In support of his 
contention learned Additional Advocate 
General relied upon Deepchand v. State 
of U. P.. AIR 1959 SC 648. This case 
has been noticed and distinguished in Ram 
Chandra Palai v, State of Orissa, AIR 
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1956 SC 298 and wherein the three princi- 
ples stated by Nicholas have been rete- 
rated, The same position of law appears 
to be endorsed by the authoritv in ATR 
1964 SC 1284 To my mind, therefore, 
there is no force in the contention of the 
learned Additional Advocate General, The 
whole field of law re.ating to matters 
specified in Section 3 of the Act appears 
to be covered by the Iron and Steel] (Con- 
trol) Order and even if it is taken for 
argument’s sake that specific directions 
have not been issued in regard to the 
matters envisaged by the Iron and Steel 
(Control) Order that would hardly make 
any difference. The power is there and 
is capable of being exercised at anv time 
as and when the Central Government so 
desires. I am, therefore. of opinion that 
no room or scope was left with the State 
Government to legislate in the sphere 
covered by the Iron and Steel (Control) 
Order, 

12. The matter does not rest here, 
The provisions of the impugned order are 
also in direct conflict in some respect with 
the provisions of the Iron and Steel (Con- 
trol) Order itself. Learned Additional 
Advocate General has placed before me 
the notification dated April 29. 1967 in 
which all categories (including defectives 
and scrap of these categories) of iron 
and steel contained in the schedule to the 
Iron and Steel (Control) Order. are ex- 
empted. This notification may be ex- 
tracted here 


. "THE GAZETTE OF INDIA 
EXTRAORDINARY 
PART IJ-Section 3-sub-section (ii) 
Published by authority, 
No, 267 
New Delhi, Monday, 
May. 1, 1967/Vaisakha, 
MINISTRY OF STEEL MINES AND 


METALS (DEPARTMENT OF IRON AND 
STEEL), 


NOTIFICATION 

NEW DELHI, the 29th April, 1967. 
S. O. 1552/Ess. Comm,/Iron & Steel-2A— 
In exercise of the powers conferred by 
clause 2-A of the Iron and Steel (Control) 
Order, 1956, as amended from time to 
time, the Central Government herebv ex- 
empts the categories of stee] specified in 
the schedule annexed hereto from the 
provision contained in Clauses 4. 5, 15. 
18, 20 and 27 of the said Order provided 
that all acquisitions, disposals and sales 
are made within India. 

SCHEDULE 


All categories (including defectives 
and scrap of these categories) of iron and 
steel contained in the Schedule to the 
Tron and Steel (Control) Order, 1956 as 
amended from time to time. 
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N. P. Mathur, JT. SECRETARY,” 
What is the iaport of this notification has 
to be seen. It is obvious thet the Govern- 
ment, while exempting the iron and steel 
articles from the purview of the provi- 
sions contained in clauses 4, 5. 15, 18. 20 
and 27. has et iesst retained its control 
over the prices and supply of the arti- 
cles of the iron and steel, But if we 
peruse the provisions of clauses (3) and 
(5) of the impugned order the same can- 
not be said in regard to it. Clause (3} 
enicirs upon the dealer to exhibit the list 
of prices conspicuously near about the en- 
trance of the business premises, Cl (5) 
puts restrictions in the matter of the sale 
and purchase and it seeks to regulate the 
supplies, disposal and acquisition. It is ob- 
viously, therefore, ian conflict with the pro- 
visions of the Ircn and Steel (Control) Order. 
Under clause (5) it is incumbent upon the 
seller to sell the articles which are in stock 
with him. But as stated before me by the 
counsel for both the sides that uncer CL 17-B 
a Joint Plant Committee and Steel Priority 
Committee have been constituted by the Cen- 
tral Government and this committee has 
issued directions from time to time in the 
matter of priorities in regard to the produc- 
tion and supplies of the iron and steel. 
Now if the provisions of Clause (5) are to 
be complied with, they are bound to clash 
with the priorities provided in the directions 
of the Joint Plant Committee and that is 
bound to lead to the inconsistency of the 
impugned order with the provisions of the 
Iron and Steel (Control) Order. The vali- 
dity of the impugned order, therefore, cannot 
be sustained on this ground also. 


13. It was next contended on behalf 
of the petitioner that the impugned order 
purports to have been issued in the exer- 
cise of powers under Section 3 of the Act 
read with notification dated 9th June, 1966 
and 18th June, 1966 only. The contention of 
the learned counsel for the petitioner in this 
behalf is that the powers under Section 3 (2) 
(c) regarding the regulation or control of 
prices were never delegated to the State Gov- 
ernment under the notification referred to in 
the preamble to the impugned order. It is 
said that the provisions contained in Cls. (3) 
and (5) of the impugned order in substance 
and in fact seek to control prices as en- 
visaged by Section 3 (2) (c). Such a legisla- 
tion is beyond the competence of the State 
Government which was merely taking its 
powers from the directions of the Central 
Government from time to time. It is true 
that none of the notifications referred to in 
fhe preamble to the impugned order relate 
to the conferring of the powers under Sec- 
tion 3 (2) (c). The question, therefore, im- 
mediately arises for consideration is whether 
the provisions as to the display of prices and 
sale of articles according to the prices men- 
tioned in clauses (3) and (5) respectively of the 
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impugned order can be taken to regulate ur 
control prices of essential commodities or dis- 
tribution thereof.” The question regarding the 
import of clause (3) came to be considered 
by the Kerala High Court in some of the 
cases, but I need refer only A. K. Abdulla v. 
State, AIR 1°73 Ker 242 where it has been 
held that these provisions tend to control or 
regulate the prices. I also do not see any 
other import of these two provisions except 
that they tend to regulate supply and’ controi 
prices of the essential commodity. 

14, The learned Additional Advocate 
General thea took shelter under the notifica~ 
tion dated July 30, 1966, whereunder the 
powers uader Section 3 (2) (c) have been cog- 
ferred upon the State Government. Clause 
(iii) of that notification specifically provides 
that the order of the State Government shail 
in no way be inconsistent with the order of 
the Central Government. As stated earlier the 
Central Government exempted the iron and 
steel from the purview of the price control 
and, therefore, it is difficult to accept the 
contention of the learned Additional Advo- 
cate General. The provisions of clauses (3) 
and (5) in relation to iron and steel are sus- 
tainable in law under the notification dated 
July 36, 1966. The argument that the im- 
pugned order is only of a supplementary 
nature and does not trench upon the field 
covered by the Iron and Steel (Control) 
Order, as the latter has not made any pro- 
vision in regard to display of prices is also 
not acceptable. It cannot be denied that 
the Controller of the Iron and Steel is em- 
powered to issue any directions general or 
special which he deems necessary in regard 
to iron and steel under clause 14 (4) of the 
Tron and Steel (Control) Order. The power 
to issue direction for exhibition of list of 
iron and steel prices is also included in the 
power conferred on the Controller under 
clause 14 (4). Moreecver the iron and steel 
has been exempted from the control of prices 
by the Central Government and, therefore, 
the power will be deemed to have been ex- 
ercised by the Central Government leaving no 
room for the State Government to enjoin on 
the dealers of the irou and steel to display 
ithe list of prices etc. under clause (3) of the 
impugned order. Viewed from any angle I 
am of the opinion that the impugned order 
cannot be sustained as the entire field of law 
relating to the rekvant matter envisaged by 
Section 3 of the Act is covered by the Iron 
and Steel (Control) Order and further the 
provisions of the impugned order which 
seeks to control prices and regulate the supply 
of iron and steel by controlling the prices is 
inconsistent with the provisions of Iron and 
Steel (Control) Order and the orders of the 
Central Government made thereunder and, 
therefore, the order is ultra vires the Iron 
and Steel (Control) Order and also beyond 
the competence of the State Government. 


15. The last contention of the learn- 
ed counsel for the petitioner is that neces- 
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sary opinion ia regard to the essential condi- 
tious for formation of such opinion was not 
formed by the State Gov-. befcre issuing the 
impugned order. It was contended by the 
learned counsel for the petitioner that the 
preamble to ths impugned order does not 
make any averm2nt that the necessary opinicn, 
which is condition precedent for issuing of 
the order ander Section 3 read with Sec. 5 
of the Act was formed by the State Govern- 
ment. Learned counsel fcr the petitioner 
proceeded to argue that aithough it is not 
necessary to make recital in regard to the 
formation of the opinion in the preamble it- 
self but the same has to be established by the 
Government when -a challenge in this regard 
is thrown by the aggrieved person in his 
affidavit. According to the learned counsel 
for ihe petitioner, formation of such opinion 
at the relevant time has not been established 
by the State Government despite the fact 
that the petitioners have on oath challenged 
this fact. Reliance has been placed in this 
regard on Hamcard Dawakhana v. Union of 
India, AIR 1965 SC 1157. It is true that in 
the absence of any specitic averment in the 
impugned order that the State Government 
had formed the necessary opinion, no pre- 
sumption can ke drawn that such opinion 
had been formed at the relevant time. IY am 
supported in this view of mine by the above 
referred case. Ht has, therefore, to be seen 
whether the State Government had shown 
chat the necessary opinion had been formed 
at the relevant time. The learned Additional 
Advocate Generel had joined the controversy 
>n this point by asserting that the requisite 
Xpinion as contemplated ty Section 3 of the 
Act, had been formed by the State Govern- 
ment. He has placed before me the minutes 
of a committee, which Eas considered cer- 
‘ain steps for introducing certain reforms in 
various spheres: in relation to the supply of 
the essential articles and to check adultera- 
tion therein. This committee had also re- 
commended the display of prices order on 
the lines of the Delhi Display and Prices 
Order. It is stated that on these recommen- 
dations the State Government had sent the 
gmpugned order to the Central Government 
end it should therefore be inferred that the 
committee’s recormmendation should have been 
submitted to the State Government who must 
have formed the requisite opinion on the 
basis of the recommendation of the com- 
mittee and thereafter sent the order for the 
epproval of the Central Government. Un- 
fortunately the materials produced in this 
connection on the side of the State are not 
complete. There is no document to show 
that the Government had taken note of these 
recommendations although Mr. Shrimal says 
that there is- such a document in the records 
cf the Governmeat which he could not place 
cn the record as the Officer Incharge did not 
tring the complete record. There appears 
t> be some lacuna somewhere as the order 
Fad been sent for the concurrence of the Cen- 
tal Government and before sending for its 
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concurrence, the Government might have ap- 
plied its mind but in the absence of relevant 
record it is difficult to give a categorical find- 
ing on this point. The learned Additional 
Advocate General contended that the fact of 
formation of opinion is implicit from the 
fact that the impugned order was sent for 
the concurrence of the Central Government 
and the same had accorded its concurrence 
and, therefore, there is no reason to hold 
that the necessary opinion was not formed. 
He has relied on C. Lingam v. Government 
of India, AIR 1971 SC 474. Mr Hastimal 
Pareek tried to distinguish this authority on 
the ground that there no specific challenge 
was given on the ground that the requisite 
opinion was not formed and where no such 
challenge is given, the fact may be implied 
but once the challenge had been given then 
it cannot be said impliedly that the State 
Government had formed the opinion. Having 
given my earnest consideration, I think that 
the dictum of law laid down in AIR 1965 
SC 1167 is directly in point. However, in 
view of laconic nature of materials placed 
before me, I am not inclined to give my firm 
opinion on the point. 

16. In the result the writ petitions are 
accepted; the impugned order, so far as it 
telates to the iron and steel commodities, is 
quashed as being void. The seizure memo so 
far it relates to iron and steel articles is hereby 
quashed and such articles shall be released 
forthwith. Respondents are further directed 
not to take any action in pursuance of the 
impugned order against the petitioners in 
tespective cases. There shall be no order as 
to costs. 


Petitions allowed. 
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Ram Kumar Sharma, Appellant v. The 
University of Rajasthan, Respondent. 

Special Appeal No. 113 of 1970, Dj- 
18-2-1974.* 

{A) University of Rajasthan, Regulation 
No. 43.B-6, Note 4 —— Words ‘in each sub- 
jec? — Meaning of. Civil Writ Petn. No. 
808 of 1969, D/- 23-1-1979 (Raj), Reversed. 

The words “in each subject” cannot be 
interpreted to mean “in each paper.” Where 
the subject “Philosophical and Sociological 
Foundation of Education” is divided into two 
papers and separate marks are assigned, can- 
didates are not required to secure minimum 
pass marks in each paper as it is only one 
subject having two papers. Candidates secur- 
ing minimum pass marks in aggregate are 


*(Against judgment and order of High 
Court in C. W. P. No, 808 of 1969, Dj- 
23-1-1970). 
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entitled to he declared successful. C. W. 
No. 808 of 1969 dated 23-1-1970 (Raj), Re- 
versed; AIR 1966 SC 707, Explained and Dis- 
tinguished. (Paras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1966 SC 707 = (1966) 1 <P oh 
i k 

C. L. Agarwal, for Appellant; S. M. 

Mehta, for Respondent. 


GUPTA, J.:— In the Summer Schools- 
cum-Correspondence Course Scheme, 1968 of 
the University of Rajasthan, Ram Kumar 
Sharma appellant appeared for his Bachelor 
of Education (B. Ed.) Examination, He was 
declared unsuccessful and feeling aggrieved he 
presented a writ petition under Article 226 
of the Constitution of India to this Court 
praying that the interpretation of the relevant 
regulation No. 43.B-6 given by the Uni- 
versity was erroneous and he deserved to be 
declared successful. The University of 
Rajasthan joined issue by filing an answer 
in support of the interpretation it had taken 
of the regulations which were applicable to 
the appellant. The learned single Judge of 
this Court by his order dated January 23, 
1970 examined the scheme of the examination 
and observed that it was capable of two 
interpretations but in view of the observations 
of their Lordships of the Supreme Court in 
Principal, Patna College, Patna v. Kalyan 
Sriniwas Raman, AIR 1966 SC 707 prefer- 
Ting the view taken by the University, he dis- 
missed the writ petition. Aggrieved by that 
decision Ram Kumar Sharma has come up 
in appeal. 

2. Mr. Agarwal, learned counsel for 
the appellant, urged that the correct inter- 
pretation of Note (4) of Regulation No. 43. 
B-6 is that the minimum number of marks 
which a candidate was required to obtain in 
order to pass the examination in every sub- 
ject in the external was 35 per cent. and in 
the internal assessment it was to be 
40 per cent. and 45 per cent. in 
aggregate. The University is in error 
when it insists that a candidate must 
secure 35 per cent. marks in each paper, on 
account of which interpretation the appellant 
was declared unsuccessful. He brought to 
our notice Ordinances Nos, 329.L-2, 329.L-5e 
and 329.L-23 for the purpose of showing 
that the University has been consistently 
keeping a marked distinction between the 
word “subject” and the word “paper.” In 
note 4, urged the learned counsel, each sub- 
ject meant the totality of papers, if there 
were more than one, under the subject, and 
in the instant case, he said that in the sub- 
ject “Philosophical and Sociological Founda- 
tion of Education”, although the papers were 
two in number, the subject is one. He en- 
deavoured to explain the observations of the 
Supreme Court in the case of Principal, Patna 
College, AIR 1966 SC 707. 

3. Mr. S. M. Mehta, learned counsel 
for the University, submitted that the words 
“subject” and “paper” were loosely employ- 
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ed by the University in its Hand-Book and 
semetimes they have been treated as inter- 
changeable. To illustrate his point, he urged 
that in Regulation No. 43.B-6 itself in item 
No. 5 though the paper is one, it mentions 
two subjects. By way of reference, he in- 
vited our attention to the scheme of ex- 
amination contained in regulation 43.B-1 
which is the regular scheme for B.Ed. and 
urged that the intention was that a candidate 
rust attain a level of pass efficiency by ob- 
taining 35 per cent. marks in each paper, 

4, Mr. Agarwal urges and it is not 
disputed by Mr. Mehta that this scheme 
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there are only two candidates who are affected 
by the out-come of this interpretation. 
Ss. We are required to consider in the 
light of the judgment of the Supreme Court, 
whether the interpretation put by the Uni- 
versity 1s a possible interpretation. 

6. The relevant regulation 43.B-6, 


which we are called upon to interpret, reads 


as under :-—— 
“Regulation 43.B-6, Bachelor of Educa- 
tion Examination (Summer Schools-cum- 
Correspondence Course).” 
1. Each written paper shall be of 3 hours 








under Regulation No. 43.B-6 fasted for only duration. 
one year and has since been abolished and 2. The scheme of Examinations shall be 
(Contd. on Col. 2) as under :-— 
R. No. Paper. Marks. Internal. External. 
1. Philcsophical and Sociolcgical Foundaticn 
of Educaticn (Paper I), 125 ‘25 100 
2, Philoscphical and Sociolegical Foundation 
cf Education (Paper IT). 125 25 100 
3. Psyshoicgical Foundation of Education. 125 25 100 
4, Workshep in Teaching 126 125 No Uni. Exam 
5. Superviced Teaching and Field experience 200 100 100* 


(Two subjects). 


*Marks to he awarded by a team of College supervisor and teacher educa- 


ticnists to be appointed to the University, one of them to be appointed as cons j 


yener by the University. 


Optional Subjects $ 
6. Content.cum.Methodology (First Paper). 
7, Ocutent-cum-Methcdolegy (Second Pager). 


Notes: 1. x X. 
2, x x 
3. X x 


100 50 J0 

109 50 50 
X X X 
x X X 
X x X, 


4, Tho minimum number of marks re-quired to pass the examination shall be 35 per 
cent. in the external except in supe:vised teaching and field experience in which it will 
be 40 per cent. and 40 per cent, in the internal assessment in each subject and 45 pep 
cent. in the aggregate of the marks obtained in the internal assessment and external ex- 
amination in all the papers combined. Candidates who obtain 60 per cent. or more of 
the total maximum marks shall be placed in the first division, those who secure not less 
than 50 per cent. in the second division and all below in the third division. Candidates 
shall be awarded distinction in the subjects in which they obtain 70 per cent. or more 


marks.” 
As is apparent, the scheme of examinations 
shows that there are seven papers out of 
which the first two papers have been referred 
to as “Philosophical and Sociological Founda- 
tion of Education (Paper D and (Paper ID” 
tespectively. The  petitioner-appellant ob- 
tained 28 marks in the first paper and 46 
marks in the second paper in external ex- 
amination out of 100 marks each. In both 
these papers together he thus obtained 74 
marks cut of 200. Now the question is that 
if these two papers are considered as separate 
subjects then the candidate was required to 
obtain 35 marks in each of them separately, 
but if both the aforesaid papers are collec- 
tively considered as one subject, then the 


candidate was required co obtain 70 marks 


out of 260 in both the papers together in the 
external examination Whule the counsel for 
the University canvasses the interpretation 
that they are two subjects and the candidate 
was required to obtain 35 per cent minimum 
marks in each of them separately in the ex- 
ternal examination, the appellant’s counsel 
submits that although there are two papers, 
yet they together constitute one subject and 
that the appeliant has fulfilled the requirement 
laid down by the University, as he obtained 
more than 35 per cent. marks in both the 
papers collectively. 

7. The subject-matter of the contro- 
versy between the parties centres round note 
(4) appended to the aforesaid regulation 
43.B-6, in respect of minimum pass marką 
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relating to external examination. Bereft of 
superfiuities, note (4), so far as it material for 
the present case, provides that “the minimum 
number of marks required to pass the ex- 


=“ amination shall be 35 per cent. in the ex- 
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ternal and 40 per cent. in the internal assess- 
ment in each subject’ (emphasis is ours). 
While in clause (2) of the regulation presc- 
ribing the scheme of examination the word 
“paper” has been used, but in note (4), while 
prescribing the minimum number of pass 
marks in respect of external examination and 
internal assessment the word “subject”? has 
been employed. It appears that a marked 
distinction has been maintained by the Uni- 
versity bodies between a “subject” and a 
“paper.” A consideration of other related 
Ordinances and Regulations also goes to show 
that whenever the intention was that the 
minimum pass marks should be obtained by 
a candidate in each paper separately it has 
been specifically mentioned as such by the 
University authorities. For instance, in re- 
gulations 43.B-1 and 43.B-1A which relate 
to the regular scheme for B.Ed. examination, 
it has been provided that the minimum pass 
marks required were “{i) 35 per cent and 
40 per cent. marks at the External and Inter- 
nal Assessment respectively, in each paper 
under -Part I” and “(ii) 50 per cent. marks 
in each of the subjects (a) practice teaching 
(b) Content and (c) Physical Education-Health, 
Recreation and Hygiene under Part II.” Thus 
in those regulations also when the University 
prescribed the minimum pass marks in res- 
pect of papers under Part I the words “each 
paper” have been’ used, but when the mini- 
mum pass marks were prescribed in respect 
of subjects under Part II the words “each of 
the subjects” were employed. In ordinance 
329.L-2 ‘Philosophical and Social Foundations 
of Education’ has been described as a “sub- 
ject” for one year Teacher Education Course, 
for the degree of Bachelor of Education, 
while in the corresponding Regulation 43.B-1 
it has been provided that the examination in 
that subject shall be conducted by means of 
two papers described as ‘Paper I’ & ‘Paper II.’ 
Similar is the case in the One year [eacher 
Education Course in Languages for the 
degree of Bachelor of Education (Languages) 
inasmuch as Ordinance 329 L-5C describes 
“Philosophical and Social Foundations of 
Education” as a “subject”, while the related 
Regulation 43.B1-A provides that the examina- 
tion in the aforesaid subject shall be con- 
ducted by means of two papers. In Ordin- 
ance 329 L-23 relating to the degree of 
Bachelor of Education (Craft), although 
“Social and Philosophical Foundations” have 
been described as a “subject” the corres- 
ponding Regulation 43.B-3 clearly provides 
that the number of papers in the said sub- 
ject shall be two. Thus in the schemes of 
related examinations leading to the Degree 
of Bachelor of Education itself, the University 
authorities have consistently emploved the 


word “subject” and “paper” to connote dif- 
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ferent concepts and further “Philosophical 
and Social Foundations of Education” has 
been consistently treateG as one subject in 
respect of which there are two papers in all 
the examinations referred to above. There 
does not appear to be any reason to think 
that the University intended to depart from 
the aforesaid pattern when it laid down the 
scheme of examinations relating to the 
“Summer School-cum-Correspondence Course’, 
for the very same degree of Bachelor of 
Education. In ovr opinion the University 
has employed the word “subject” to denote 
one composite whole while the word “paper” 
has been used to describe the unit of ex- 
amination. This distinction permeates 
throughout the scheme of examinations re- 
lating to the faculty of Education. 


8. We are, therefore, of the opinion 
that in note (4) appended to Regulation 43.B-6 
the minimum pass marks are required in 
“each subject” and not in “each paper.” Fur- 
ther the subject “Phhilosophical and Sociologi- 
cal Foundation of Education” (Summer 
School-cum-Correspondence Course) has got 
two papers and as such there is no doubt that 
the requirement of the aforesaid note (4) 
would be fulfilled if a candidate obtains 
minimum 35 per cent. marks in external ex- 
amination in the said subject as a whole and 
there is no requirement that a candidate 
should obtain 35 per cent marks in each 
one of the two papers in that subject separa- 
tely. So far as the submission of Mr. Mehta 
that in paper “Supervised Teaching and Field 
Experience” described at S. No. 5 in Regula- 
tion 43.B-6 two subjects have been mentioned, 
it is enough to observe that the “two sub- 
jects” refer to two school subjects which have 
been described in Ordinance 322 and in res- 
pect of which supervised teaching is to be 
conducted, 

9. The learned single Judge did not 
enter into the controversy whether “Philoso- 
phical and Sociological Foundations of Educa. 
tion’, paper I and paper H constituted two dif- 
ferent subjects or was only one subject. But 
on the basis that each paper was assigned 
separate marks, he came to the conclusion 
that a candidate should secure minimum per- 
centage of 35 per cent. paperwise and not 
subjectwise. With respect, we are unable to 
agree inasmuch as a plain reading of note (4) 
shows that the minimum number of marks 
required to pass the examination so far as 
external examination and internal assessment 
are concerned, is subjectwise. As a matter 
of fact, it was not even the stand taken by 
the University that the minimum pass marks 
were required paperwise, as would appear 
from the letter of the Registrar of the Uni- 
versity dated 22nd April, 1969 (Ex. 2) where- 
in the interpretation given was that the 
“Philosophical and sociological Foundation of 
Education Paper I and Paper II’ are two 
different subjects. Thus the whole basis of 
interpretation by the University appears to 
be that these two papers constitute two dif- 
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erent subjects and not one subject. Merely 
because separate marks have been assigned to 
each one of the papers, in external as well 
as internal assessment, do not lead to the 















Sociological Foundation of Education may be 
o wide that in cne paper of 3 hours or so 
it may not be possible to cover its scope and 
in the interest of comprehensiveness and con- 
enience the subject has been divided in two 
papers. However we have said above that 
from the plain reading of note (4) as also 
from a consideration of the schemes of ex- 
aminations of B.Ed. (Regular Course) and 
other related examinations, it is absolutely 
clear that ‘Philosophical and Sociological 
oundation of Education’ or ‘Philosophical 
and Social Foundations of Education’ has 
throughout been treated by the University as 
j i An examina- 


ed by the University to the petitioner-appel- 
lant also shows that “Philosophical and Socio- 
ogical Foundation of Education” has been 
mentioned as a major head under which two 
inor heads have been mentioned as paper 
I and paper If. Thus there is no doubt in 
our minds that ‘Philosophical and Sociological 
Foundation of Education’ constitutes one 
subject having two papers. 

10. The learned counsel for the uni- 
versity relied upon the following observations 
of their Lordships of the Supreme Court in 
AIR 1966 SC 707 and has submitted on the 
basis of that decision that even if the inter- 
pretation sought by the petitioner-appellant is 
more plausible, this Court shall not interfere 
with the interpretation placed by the educa- 
tional authorities on the ground that the con- 
struction placed by the University on the re- 
m Regulation appears to be less reason- 
able: 


“Even on the merits, we think we ought 
to point out that where the question involved 
is one of interpreting a regulation framed 
by the Academic Council of a University, the 
High Court should ordinarily be reluctant to 
issue a writ of certiorari where it is plain 
that the regulation in question is capable of 
two constructions, and it would generally not 
be expedient for the High Court to reverse 
a decision of the educational authorities on 
the ground that the construction placed by 
the said authorities on the relevant regula- 
tion appears to the High Court less reason- 
able than the alternative construction which 
it is pleased to accept.” 

11. We may observe that in the pre- 
sent case it does not appear to us that 
note (4) appended to Regulation 43.B-6 is 
capable of two constructions. There is only 
one possible construction which could be 
placed upon the aforesaid note, namely that 
a candidate was required to secure minimum 
35 per cent. marks in each subject and the 
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‘Philosophical and Sociological Foundations of 
Education’ is one subject having two papers. 
It may also be mentioned that in the case 
before the Hon’ble Supreme Court, the Re- 
gistrar had referred the matter to the Vice 
Chancellor of the University, who had inter- 
preted the Regulation in one way, which was 
capable of two interpretations and in those 
circumstances it was held by their Lordships 
that the High Court should not generally 
interfere in a writ of certiorari. Further, in 
that case the Regulation in question had re- 
mained in force for many years and was 
interpreted by the University authorities in 
the same manner for quite some time till the 
matter came to be examined by the High 
Court. In the present case it has not been 
shown to us that any of the Academic bodies 
of the University, either the Syndicate, Senate 
or the Academic Council or even the Vice 
Chancellor of the University had placed any 
construction upon Regulation 43.B-6. It is 
only the Registrar of the University, who in 
his ietter Ex. 2, took the view that two papers 
of ‘Philosophical and Sociclogical Foundations 
of Education’ constitute two different sub- 
jects. Moreover, as mentioned above, the 
Scheme of examinations relating to the Sum- 
mer School-cum-Correspondence Course re- 
mained in force only for one year, namely 
during the year 1968. Thus it cannot be said 
that there was any authorised consistent in- 
ferpretation placed upon regulation 43.B-6 
by Academic bodies of the University. In 
this view of the matter, the appellant having 
secured more than 35 per cent. marks in the 
external examination in the subject ‘Philoso- 
phical and Sociological Foundations of Edu- 
cation’, he should not have been declared as 
having failed in the B.Ed. examination, 1968 
(Summer School-cum-Correspondence Course). 


12, The appeal is, therefore, allowed 
with costs. The order passed by the learned 
Single judge dated 23-1-1970 is set aside and 
the: declaration of the result of the petitioner- 
appellant regarding the B.Ed. examination 
under the Summer School-cum-Correspond- 
ence Course in the year 1968 is quashed. 
The University is further directed to declare 
the result of the petitioner afresh in the light 
of the observations made above. 


Appeal allowed. 
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(A) Hindu Marriage Act (1955), 5. 9 — 
Restitution of conjugal rights —- Order for 
— Duty of court — Husband alcoholic beat- 
ing highly educated brahmin wife forcing her 
to eat meat and drink wine and threatening 
another marriage — Jf and when entitled to 
restitution, 

The mutual obligations of the spouses 
must be ascertained from the Act in the 
background of modern conditions taking into 
account the strata of the society to which 
the parties belong. Principles laid down by 
Manu and his commentators are of historical 
interest only. 


The section requires judicial satisfac- 
tion of the court about the statements in 
the petition for restitution in the same way 
as in any serious controversy. The court 
has to ascertain whether there is reasonable 
excuse for the refusing spouse in answer to 
the restitution claim and this is not to be 
proved as a matrimonial offence needed by 
way of a ground for divorce. 


Mere consumption of alcohol by the hus- 
band may not be ordinarily a reasonable 
excuse for a wife to withdraw from his society 
but when it is coupled with violence it may 
be a sufficient justification for her refusal. 
It is the individual liberty of the wife to be 
a vegetarian and teetotaller. The husband to 
insist on her to take to non-vegetarian and 
drinking habits like him is mental cruelty to 
her and he treads on her personal habits 
which damages her individual dignity result- 
ing in suffering to her more so when she is 
a highly educated brahmin woman. 

The husband issuing to his wife’s father 


and other relations invitations for another 
marriage causes much mental pain to her 
amounting to legal cruelty. The husband’s 
conduct in such a case thus constitutes cruelty 
physical and mental sufficient to answer his 
claim for restitution. Case law discussed. 
Civil Misc. Appeal No. 29 of 1971, D/- 22-9- 
1972 (Raj), Affirmed. | 

(Paras 13, 15, 16 and 17) 


Cases Referred: Chronological Paras 
AIR 1972 Mad 247 = 84 Mad LW 755 11 
i ed Delhi 294 = ILR (1971) 1 Delhi 
AIR 1970 Mad 434 7 
see 1969 Punj & Har 139 = 70 Pun LR 

11 
AIR 1964 SC 40 = (1964) 4 SCR 331 6 
pe iret Madh Pra 211 = 1961 Jab LI 

7 
AIR 1959 Punj 162 = 61 Pun LR 183 7, 11 
AIR 1958 SC 441 = 1958 SCR 1410 15 
1951 AC 391 = (1951) 1 All ER 124 15 


3 


(1898) Pun Re 95 15 
1896 P 175 = 65 LJ P 113 10 
1895 AC 384. 10 


1895 P 315 = 64 LJ P 105 10, 15 
(1891) ILR. 13 All 126 = 1891 All WN 18 13 
(1886) ILR 10 Bom 301 13 
(1886) ILR 12 Cal 140 13 
(1880) ILR 5 Cal 500 13 
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(1875) 23 Suth WR 178 13 
(1874) 30 LT 649 = 2 SC & Div 374 15 
(1868) 1 P & D 489 = 18 LT 415 19 
(1866) 11 Moo Ind App 551 = 8 Suth WR 
3 (PC) 13 


(1859) 1 Sw & Tr 502 = 164 ER 832 15 
N. L. Tibrewal, for Appellant; K. N. 
Tikku, for Respondent, 


B. P * BERI, C. J. — Captain Chand 
Narain Gautam, the appellant before us, ob- 
tained a decree for restitution of conjugal 
rights from the court of the learned District 
Judge, Jaipur. Smt. Saroj Gautam, the wife 
of the appellant, appealed to this Court 
against that decree and the learned single 
Judge reversed the same, aggrieved by which 
the husband comes up in an appeal under 
Section 18 of the Rajasthan High Court 
Ordinance, i 


2. It is not disputed that Captain 
Chand Narain Gautam and Smt. Saroj 
Gautam, hailing from Brahmin families, were 
married at Bundi on February 11, 1963. They 
have no issue from this union. At the time 
of marriage the husband held a Master’s 
Degree in English Literature while the wife 
was studying in the final year of the Bachelor 
of Arts. She also obtained later a Master’s 
degree in Political Science. The husband 
after marriage obtained a Commission in the 
Army and the couple came to live at Panjim 
(Goa) and Panchmarhi (M. P.) and last 
resided together at Chaksu near Jaipur, The 
husband is now employed in the Border Secu- 
rity Force. 

3. The husband presented a petition 
on February 18, 1969 saying that after mar- 
riage he encouraged his wife to prosecute her 
Studies and in spite of all his efforts she did 
not improve her habits and temperament. 
His grievance is that the wife acted con- 
trary to “his wishes, suggestions and direc- 
tions” and levelled false charges against him 
of alcoholic intemperance, consumption of 
non-vegetarian food and violence against her. 
According to him, the wife went away with 
her father on December 25, 1967 on the 
pretext that there was some social function 
and took away with her gold ornaments 
weighing 22 tolas. He wrote several letters 
asking her to return but she refused and thus 
she had withdrawn from his society without 
any excuse and he claimed a decree for res- 
titution of conjugal rights. 

4, The wife in answer stated that she 
bad prosecuted her studies at her father’s ex- 
pense and she had always behaved as an 
educated ideal Hindu wife and stood in no 
need for reform as alleged by the husband 
because she always served bim to the best of 
her ability. On the contrary, the wife alleg- 
ed, the husband’s conduct towards her had 
been from the very beginning of the matri- 
monial life inhuman and barbarous and in- 
consistent with the Hindu traditions in 
matters of eating and drinking. She says 
that she endeavoured to bring him to the 
right path but failed. She asserted that it 
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was the husband who lef her with hes 
father. She pleaded that in between 17-8-1964 
and 15-2-1965 she lived with her husband at 
Panchmarhi (M. P.) during ibus penod ths 
husband's routine was to pet drunk, beat 
‘her and subjected her to inhuman treatment 


Between 15-2-1965 and 28-8-1966 she re- 
trained with ber in-laws and then prcececd- 
ed with her husband to Panjim. where she 
lived upto September, 1967 and even there 
he used to teat her and she suffered 
in silence. It was in July 1968 that the hus- 
band threatened to marry another woman 
and issued invitations to her father and 
other relations in his own handwriting which 
caused her unbearable mental agony. On 
Octoter 18, 1968 he wanted to drag her at 
Banipark, Jaipur to his house and she was 
saved by some pedestrians intervention. He 
Tepeated his atlempt in Nehru Bazar, Jaipur 
on 11-11-1968 and it was with considerable 
dificulty that she escaped death at his hands. 
She has alleged that when she lived at 
Panjim and Panchmarhi he made her to cook 
meat and fish and when she declined, he 
inflicted injuries on her body. He also forced 
her to eat non-vegetarian food and to drink 
alcohol, These actions, she asserts, endan- 
gered her health and life. 


5. The learned District Judge, Jaipur, 
granted the prayer of the husband for restitu- 
tion of conjugal rights observing inter alia 
that the consumption of alcohol or eating of 
meat did not entitle a wife to live separately 
and that tolerance was an essential virtue in 
matrimonial relations. On appeal, the learn- 
ed Single Judge held that forcing the wife 
to eat meat and to drink wine amounted to 
cruelty and he reversed the decree passed by 
the District Judge. 


6. Mr. Tibrewal, appearing in support 
of the appeal for the appellant, urged. that 
the learned single Judge relied on those fac- 
tors which were neither pleaded in answer 
by the wife in her written statement nor put 
to the husband in cross-examination. Ilus- 
trating this point, he submitted that there was 
no mention of the fact in the pleading that 
the husband met the wife on the first night 
drunk or that he forced her to drink alcohol 
at Chaksu. From this, the learned counsel 
urged that the wife is guilty of embellishments 
and the learned Judge was in error in taking 
into consideration these factors which have 
vitiated his judgment. His next submission 
was that the quantum of proof in matrimonial 
charge should be analogous to the one in a 
criminal case and the wife’s plea was not 
thus fully proved. He also argued that ac- 
cording to the Hindu concept of matrimonial 
life the wife wag required to show tolerance 
and Section 9 of the Hindu Marriage Act, 
1955 (hereinafter called “the Act”) should be 
so construed as to advance matrimonial re- 
lationship rather than disrupting it. He plac- 
ed reliance on Lachman Utamchand Kirpalani 
v. Meena, AIR 1964 SC 40. 
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7. Mg. Tikku, learned counsel for the 
wife, mvited our attention to Mst. Gurdev 
Kaur v. Sarwan Singh. AIR 1959 Punj 162 
and urged that the burden of proviog the 
absence of reasonable excuse rests on the hus- 
band under Section 9 of the Act. He also 
relied on Samraj Nadar v. Abraham Nadachi, 
AIR 1970 Mad 434; Smt. Alopbai v. Ram- 
phal Kunjilal, AIR 1962 Madh Pra 211; Smt. 
Shanti Devi v. Balbir Singh. AIR 1971 Delhi 
294 and argued tkat the wife's obligations are 
not to be judged by ancient standards and 
in the case before us the wife was perfectly 
entitled to disobey her husband in the matter 
of eating and drinking. He further submitted 
that the basic facts on which the judgment 
of the learned single Judge is founded are 
contained in the written statement. 

8. Section 9 of the Act regulates the 
remedy of restitution of conjugal rights. In 
its essential particulars Sections 9 (1) and 9 (2) 
are almost identical to the language employ- 
ed in Sections 32 and 33 of the Indian 
Divorce Act (IV of 1869}. What is not con- 
troverted before us is that the wife refuses 
to render conjugal rights to the husband. The 
only question which we have to ascertain is 
wlether her refuse] is for reasonable excuse 
and is of the nature envisaged by Section 9 
(2) of the Act. 


9, The remedy of restitution of con- 
jugal rights owes its origin to the Ecclesiasti- 
cal Courts of the West. Such courts by a 
decree of restitution of conjugal rights com- 
pelled the recalcitrent spouse to discharge the 
due obligations towards the complaining 
spouse. For disotedience of such a decree 
the punishment in the Ecclesiastical Courts 
was by way of excommnuunication but by a 
statute of George III imprisonment was sub- 
stituted. Later in England the remedy was 
recognised by the various Matrimonial Causes 
Acts passed from time to time and we might 
add that with effect from 1-1-1970 the remedy 
of restitution of conjugal rights is no longer 
available in England. 

10. When the Hindu Marriage Act 
was drafted it is reasonable to hold that the 
language of Section 9 was borrowed from 
Sections 32 and 33 of the Indian Divorce 
Act of 1869. In a long series of decisions in 
England what has been considered to be a 
reasonable excuse justifying the refusal of 
a spouse to render conjugal rights to the 
other may be helpful in appreciating the 
scope of the expression as understood in 
matrimonial law. What could be valid grounds 
for refusal to render conjugal right received 
close consideration in the classic case of 
Russel v. Russel, (1895) P. 315), the prin- 
ciples whereof were later affirmed by the 
House of Lords when it held that in granting 
or refusing to grant a decree.for restitution 
of conjugal rights “he court must consider 
the true facts of the case and examine whe- 
ther the desertion was justified. If the court 
finds that there was a reasonable cause on 
the part of the respondent to desert the peti- 
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tioner, then it must refuse the decree for 
restitution, because the granting of the decree 
would result in compelling the Court to treat 
one of the spouses as deserting the other with- 
out reasonable cause, contrary to the real 
Wuth of the case. 


In Russel’s case 1895 P. 315 the Court 
refused to grant the wife a decree for restitu- 
tion because she persisted in bringing false 
charges of an unnatural offence against her 
husband and it could not be said that he 
was not justified in leaving her. This case 
also held that the spouse can only be ex- 
cused if the reason is grave and weighty. 
We might add that it is not any whimsical, 
capricious or frivolous ground that one 
spouse could urge in refusing the socie- 
ty to the other. In Yeatman v. Yeatman, 
((1868) 1 P & D 489) it was held that the 
Court had discretion in the matter which 
should be exercised having regard to all the 
circumstances of the case. In Mackenzie v. 
Mackenzie ( (1895) AC 384 at p. 390) Lord 
Herschell observed that where the conduct of 
the petitioner, though it falls short of a 
matrimonial offence, yet if it has conducted 
to the desertion of the other spouse, it should 
bar a decree for restitution. He further 
observed : 


“It is certain that a spouse may, without 
having committed an offence which would 
justify a decree of separation have so acted 
as to deserve reprobation of all right- 
minded members of the community. Take the 
case of a husband who has heaped insults 
upon his wife, but has just stopped short at 
that which the law regards as saevitia or 
cruelty; can he when his own misconduct 
has led his wife to separate herself from 
him come into Court, and, avowing his mis- 
deeds, insist that it is bound to give him a 
decree of adherence? ........c..cscsereees Might 
not the Court refuse its aid to ons who has 
so acted and regard his conduct as bar to 

is claim to relief?” 
In Oldroyd v. Oldroyd ( (1896) P. 175)) the 
test laid down is whether it has become a 
practical impossibility for the two spouses 
to live together. 


11. The Courts in India under the 
Act appear to be following these principles. 
In Sadhusingh Balwantsingh v. Smt. Jagdish 
Kaur Sadhusingh, AIR 1969 Punj and Har 
139 Sarkaria, J. has observed as follows :-—~ 


“The word ‘excuse’ appears to have been 
advisedly, used. It is something less than 
‘justification’, and something more than a 
mere whim, fad, or brain-wave of the res- 
pondent. If is a fact which has to be deter- 
mined with reference to the respondent’s 
state of mind in the particular circumstances 
of each case. The scope of the word “excuse” 
is not restricted to the grounds which under 
sub-section (2) of the section can be taken in 
answer to a petition for restitution of con- 
jugal rights, Saal ie anes 
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In AIR 1959 Punj 162 Grover, J., laid down— 

“Where the husband is guilty of con- 
duct which falls short of legal cruelty in the 
sense that it is not cruelty of the kind men- 
tioned in Section 10. (1) (b) of the Hindu 
Marriage Act, but his misbehaviour or mis- 
conduct is such that the wife is fully justified 
in separating herself from him, the husband 
cannot succeed in his petition under Sec. 9 
as it will not be possible for the Court to 
say that the wife has withdrawn herself from 
his society without reasonable excuse.” 


In AIR 1971 Delhi 294 Hardy, J. delivering 
the judgment of the Bench observed,— 


“If from the conduct of the - husband 
wife entertains an apprehension that it is 
unsafe to live with him, she has reasonable 
excuse for withdrawing from his society.” 


In Kanna v. Krishnaswami Achari, AIR 1972 
Mad 247 Ganesan, J. has held—~— 

“The fact that the evidence adduced by 
the wife is not sufficient to sustain her plea 
of cruelty of the kind mentioned in Sec- 
tion 10 (1) (b) of the Hindu Marriage Act 
will not justify the court in awarding restitu- 
tion against her.” 

The learned Judge further observed,— 

“A woman of modern times is entitled 
to insist that her husband should treat her 
with dignity and self respect befitting 
the status of a wife and that her life with 
her husband will be peaceful and happy.” 

12. The pleadings of the parties and 
the overtones of the arguments urged before 
us justify an examination, though brief, of 
the evolution from time to time in the nature 
of matrimonial obligations under the Hindu 
Law. According to Manu, the Hindu Law 
giver, the wife is directed to rever the hus- 
band as a God (Cf. Manu V. 154) and the 
husband is likewise required to honour a 
virtuous wife (Cf. Manu HI.55).  Bannerji 
in the “Hindu Law of Marriage and Stridhan” 
indicates the position regarding the litigation 
arising out of matrimonial obligations thus: 

“As a text of the Smriti declares litiga- 
tion between man and wife to be illegal, 
Jagannatha opens his disquisition on this 
title of law with the question, ‘Is it not im- 
possible that there should be such a title of 
judicial procedure as the Duties of Man and 
Wife, since litigation is forbidden in a con- 
troversy between man and wife by a text of 
civil law cited in the Mitakshara.” (Cole- 
brooke’s Digest Bk. IV, Ch. I, S. 1).” 


Manu emphatically declared, “neither by 
sale, nor desertion, can a wife be released 
from her husband.” (Chapter IX verse 46). 
He insisted on mutual fidelity till death. Thus 
according to the old concept of the Hindu 
Law the wife was required to treat her hus- 
band as a God. Litigation regarding matri- 
monial obligations was forbidden and that 
they could not part from one another till 
death for any reason whatsoever. 

wae With the advent of the British 
Rule in India it was doubted whether a suit 
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for the restitution of conjugal rights in re- 
gard to a Hindu could lie in a Court of 
law. The Privy Council case of Moonshee 
Buzloor Ruheem v, Shumsoonnissa Begum, 
(1866) 11 Moo Ind App 551 (PC) laid down 
that if was available to the Muslims. 
Kateeram Dokanee v. Mt. Gendhenee, 
( (1875) 23 Suth WR 178) it was held on 
the basis of decision in (1866) Ti Moo Ind 
App 551 (PC) that suck a suit was permis- 
sible for the Hindus as well mutatis mutandis. 
This was followed in Jogendranundini Dossee 
v. Hurry Doss Ghose, (1880) ILR. 5 Cal 500; 
Brindaban v. Chundra, (1886) ILR 12 Cal 140 
Binda v. Kaunsilia, (1891) 13 All 126 and 
Dadaji Bhikaji v. Rukmabai, (1886) ILR 10 
Bom 301. Then onwards a relief in the 
nature of restitution of conjugal rights was 
available to the Hindus in Civil Courts. After 
the passing of the Hindu Marriage Act, 1955 
Section 9 gives a statutory sanction to a pro- 
ceeding for restitution of conjugal rights. 
Thus it will be seen that with the march 
of time the devine status of the husband has 
disappeared; from the tenor of the text of 
Hindu Marriage Act equality of status seems 
to have been conferred. (For instance, see 
Section 24 of the Act.) The relationship can 
now be severed or suspended on certain 
grounds and marital rights of either party 
could be enforced against a defaulting spouse. 
Now, therefore, the mutual obligations of 
the spouses will have to be ascertained from 
the statute and adjudged in the background 
of the modern conditions, having regard to 
the strata of the society to which the con- 
tending parties belong. And what Manu 
said and his commentators wisely observed 
are matters only of historical interest. 


14, Before we come to examine the 
facts of this case on the principles aforesaid, 
we might dispose of the arguments of the 
learned counsel for the appellant. The 
learned counsel for the appellant is correct 
that the pleadings in the present case leave 
much to be desired. It is time that it was 
recognised that cruelty is a matter specifically 
within the knowledge of the complaining 
party and it was, therefore, right that every 
specie of cruelty in respect of which evi- 
dence is proposed to be led should be speci- 
fically pleaded. But we cannot equally ignore 
the principle that muffasil pleadings as a 
matter of necessity are to be liberally con- 
strued. The wife has not pleaded, it is cor- 
rect, the husband’s drunkenness on the first 
night after their wedding but such a fact 
was elicited in cross-examination. But even 
if this fact is ignored for the sake of argu- 
ment then too, as we shall presently see, 
there is plenty of material to come to the 
conclusion to which the learned single Judge 
had reached. The argument of variance be- 
tween the pleading and the proof has for its 
foundation the salutary check which pru- 
dence and principles of natural justice im- 
pose against embellishment by a party and 
consequent surprise to the adversary. We 
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shall, however, keep these principles in’ mind 
while examining the evidence led. 

15. It was also argued on behalf of 
the appellant, relying on Earnest John White 
v. Mrs. Kathleen Olive White, AIR 1958 SC 
441 that the quartum of evidence required in 
matrimonial matters is the same as is required 
in a criminal charge. White’s case has found- 
ed its reasoning on the observations of Sir 
William Scott in Preston Jones v. Preston 
Jones, (1951 AC 391 at p. 417),— 


“The jurisdiction in divorce involves the 
status of the paries and the public interest 
requires that the marriage bond shall not be 
set aside lightly or without strict enquiry. 
The terms of the statute recognise this plain- 
ly, and I think it would be quite out of 
keeping with the anxicus nature of its pro- 
visions, to hold that the Court might be 
‘satisfied’ in respect of a ground for dissolu- 
tion, with something less than proof beyond 
reasonable doubt. I skould, perhaps, add 
that I do not bas? my conclusion as to the 
appropriate standard of proof on any ana- 
logy drawn from the criminal law. I do not 
think it is possible to say, at any rate since 
the decision of this House in Mordaunt v. 
Moncreiffee, ((1874) 30 LT 649) that the two 
jurisdictions are other than distinct. The 
true reason, as it seems to me, why both 
accept the same general standard — proof 
beyond reasonable doubt — lies not in any 
analogy but in the gravity and public impor- 
tance of the issue with which each is con- 
zerned.” 

Section 9 of the Act employs the words “on 
being satisfied of the truth of the statements 
made in such petition.” This language meatis 
chat the judicial mind should be satisfied with 
regard to the statements made in a petition 
Zor the restitution of conjugal rights in the 
same manner as the judicial mind is satisfied 
in any serious controversy with requisite care 
and reasonable caution. For the purposes 
ef Section 9, however, it has been repeatedly 
keld in English decisions that conduct falling 
short of cruelty is enough to resist a claim 
for restitution (Cf. Harnamsingh v. Kishni, 
1898 Pun Re 95), In this Punjab case con- 
tnued neglect by the husband was held to be 
a sufficient ground to deprive him of a 
Gecree for restitution. In Russel’s case (1895) 
F. 315 also it has been held that conduct 
falling short of cruelty may also be plead- 
ed by the respondent in answer to a petition 
for restitution. What the court is required 
to be satisfied about is whether there is a rea- 
Senable excuse which the refusing spouse 
could offer in answer to the claim for restitu- 
tion. Where a wife. who though not guilty 
o= the offence of adultery, yet, if she submits 
tc indecent liberties with a stranger, provided 
a good answer to the husband to refuse the 
restitution of conjugal rights. (See Haswell 
v. Haswell, ((1859) 1 Sw and Tr 502). 
Tnerefore, what we have to gather with care 
ard caution is whetker there is a reasonable 
excuse for the non-co-operating spouse to 
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combat the claim for restitution. It is not 
to be proved as a matrimonial offence needed 
by way of a ground for divorce as held in 
Preston Jones’s case and approved in White’s 
case by the Supreme Court of India. 


16. Having discussed the various prin- 
ciples which were debated before us we may 
briefly examine the evidence led by the par- 
ties. The husband trotted out a case of his 
being a complete puritan and teetotaller. The 
wife says that he not only drinks wine but 
forced her on several occasions to partake 
of the same. Wife’s evidence is supported 
by that of her brother Shashi Kumar (D. W. 
6) aged 24 years, who has clearly deposed 
that his sister and brother-in-law lived in 
constant tension and that her husband used 
to beat his sister and that he was addicted 
to drinking; that she received injuries several 
times on her face and head which bled. This 
evidence has been believed by the learned 
single Judge and, in our opinion, rightly. 
Mere consumption of alcohol by a husband 
may not be ordinarily a reasonable excuse 
for a wife to withdraw from the society of 
the husband but when it is attended by a 
violent temper in a given case it might be 
sufficient justification for such refusal. What 
is more is that where individual liberty en- 
titled a wife to remain a vegetarian and a tee- 
totaller it is mental cruelty to insist that she 
must follow the path which the husband was 
treading in personal habits. This damages 
individual's dignity and a highly educated 
woman that Saroj is, it is easy to imagine 
must have suffered at the hands of her un- 
reasonably insisting and obdurate husband. 


17. Even assuming that it was a mere 
threat that the husband wanted to contract 
another marriage, his issuing invitiations of 
his own marriage to the father of the wife 
and other relations, which is established by 
the unimpeachable documentary evidence (see 
Exs. A/3 and A/4) is sufficient to indicate 
the mental working of the husband and its 
consequences on the mind of a wife. A 
threat of this character is bound to be men- 
tally painful and touches the boundaries of 
legal cruelty. In modern society a wife is 
entitled to a dignified behaviour from her 
busband who respects her independence in 
matters of eating and drinking and a respect 
for her person. The husband in the case be- 
fore us seems to have shown scant courtesy 
on all these counts. Causing physical hurt to 
the wife, obstinate insistence that the wife 
must eat meat and drink wine and threat of 
another marriage cumulatively constitute 
cruelty both physical and mental which is a 
sufficient answer to the claim for restitution 
of conjugal rights. The learned Single Judge 
was right in coming to the conclusion that 
the husband is not entitled to a decree ‘for 
restitution of conjugal rights because it is not 
safe for a wife in such a situation to live in 


"these conditions. 
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18. The result is that this appeal fails 
and is dismissed with costs, 
Appeal dismissed. 
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Niranjan Singh and others, Petitioners v. 
The State of Rajasthan and others, Res- 
pondents. . 

Civil Writ Petns. Nos. 483 of 1973; 318 
etc. of 1972; 25 etc. of 1973; 454 ete. of 1974, 
D/- 11-6-1974. 

(A) Constitution of India, Art. 14 — 
Rajasthan Colonisation (Rajasthan Canal Pro- 
ject Pre-1955 Temporary Tenants Govern- 
ment Land Allotment) Conditions 1971 and 
Rajasthan Colonisation (Allotment of Govern- 
ment Land te Post 1955 Temporary Cultiva- 
tion Leaseholders and other Landless Persons 
in the Rajasthan Canal Preject Area) Rules 


The allottees in the Rajasthan Canal Pro- 
ject area and the Bhakra Canal Project area 
did not stand similarly situated. Jt cannot 
therefore be accepted for a moment that the 
Post-1955 Rules are more drastic or prejudi- 
cial to temporary cultivation leaseholders 
than the Bhakra Rules. Under the Bhakra 
Rules the unit of allotment was joint family, 
while under the Pre-1955 Conditions and 
Post-1955 Rules the unit of allotment is an 
individual, Viewed from any angle, the Post- 
1955 Rules and Pre-1955 Conditions are more 
beneficial to the temporary cultivation lease- 
holders as well as to other landless tenants 
and cannot be considered to be drastic or 
prejudicial as compared with the Bhakra 
Rules and are, therefore, not discriminatory. 
Further the question of discrimination or 
violation of the provisions of Article 14 of 
the Constitution could only arise if two dif- 
ferent procedures or alternatives are available 
at the same time, one of which is more dras- 
tic or prejudicial than the other and if it is 
left to the arbitrary will of the authority con- 
cerned to apply one of two available proce- 
dures. In the present case there is no ground 
for discrimination as allotment of land under 
the Bhakra Rules is not available at present. 
Bhakra Rules were framed as early as in the 
year 1955 and all available land in the 
Bhakra Project area has since been allotted 
and no land for allotment under the Bhakra 
Rules was now available, while the Post-1955 
Rules have been framed in the year 1972 and 
allotment in accordance therewith is in pro- 
gress. AIR 1973 Raj 71, Distinguished; AIR 
1963 SC 1417, Rel. on. (Paras 23, 27) 

(B) Constitution of India, Art. 14 — 
Rajasthan Colonisation (Rajasthan Canal Pro- 
ject Pre-1955 Temporary Tenants Government 
Land Allotment) Conditions 1971 — Pajas- 
than Colonisation (Allotment of Government 
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Land to Post-1955 Temporary cultivation 
Leaseholders and other Landless Persons in 
the Rajasthan Canal Project Area) Rules 
1971 — Whether Post-1955 Rules are discri- 
minatory 2s compared to Pre-1955 Condi- 
tions. 

It cannot be said that the Post-1955 Rules 
were discriminatory as compared to the Pre- 
1955 Conditions on the ground that although 
under Condition No. 9 of the Pre-1955 Con- 
ditions no price is to be charged from a tem- 
porary tenant for an allotment upto 25 bighas 
of Government land under Conditions Nos. 
3 (2) and 3 (3), under the Post-1955 Rules 
even a temporary tenant has to make pay- 
ment of price under Rule 15, in respect of 
every bit of land allotted to him. The ques- 
tion of discrimination can arise only in res- 

ect of persons who are similarly situated and 
the Pre-1955 temporary tenants who have 
been in continuous temporary cultivation of 
Government land since before October 15, 
1955 upto the date of the commencement of 
the Pre-1955 Conditions do not stand on the 
same footing as the Post-1955 temporary 
cultivation leaseholders or temporary culti- 
vation leaseholders as defined in the Post- 
1955 Rules, inasmuch as the two classes of 
tenants came into temporary cultivation at 
different periods of time. The fixation of 
October 15, 1955 as the date separating the 
two categories of temporary tenants, namely 
the Pre-1955 and Post-1955 tenants is a rea- 
sonable basis for a valid classification. Sec- 
tion 15 of the Rajasthan Tenancy Act itself 
makes a distinction between the two classes 
of persons —- one consisting of persons who 
were tenants of land on the date of the com- 
mencement of the Rajasthan Tenancy Act 
namely, October 15, 1955 and upon whom 
Khatedari rights are automatically conferred 
by the aforesaid provision and the other con- 
sisting of persons who are to be admitted 
as tenants after the aforesaid date or who 
acquire Khatedari rights in accordance with 
the provisions of the Rajasthan Tenancy Act 
or the Rajasthan Land Reforms and Resump- 
tion of Jagir Act or any other law for the 
time being in force. Such persons form two 
distinct and well-demarcated classes and while 
the persons in possession of land as tenants 
on October 15, 1955 have nothing else to 
do but they automatically become Khatedar 
tenants with effect from the aforesaid date 
yet the other class of persons have to acquire 
Khatedari rights by following certain proce- 
dure and in some cases by making certain 
payments according to the Rajasthan Ten- 
ancy Act or the Rajasthan Land Revenue Act 
or the Rajasthan Land Reforms and Resump- 
tion of Jagirs Act or any other law. The 
Post-1955 Rules cannot be struck down as 
discriminatory, because an allottee of land 
under those Rules has to make payment of 
price for the land allotted to him in accord- 
ance with the provisions of Rule 15 thereof 
or that the maximum extent upto which allot- 
ment for permanent cultivation is permissible 
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under such Rules is different from the maxi- 
mum limit of alotment under the Pre-1955 
Conditions. (Paras 29, 30, 31, 34) 


(O Constitetion of India, Art. 14 — 
Rajasthan Colonisation (ADotment of Govern- 
ment Land to Post-1955 Temporary Cultiva- 
tion Leaseholders and other Landless Persons 
in the Rajasthan Canal Project Area) Rules 
1971 — Validity — Whether persons placed 
T dissimilar circumstances have been treated 

2. 

The Rajasthan Land Revenue Act came 
into force with effect from July 1, 1956 and 
Section 101 thereof autharised allotment of 
land for agricultural purposes in accordance 
with the Rules made by the State Govern- 
ment in that behalf, The State Government 
made the Rajasthan Land Revenue (Allot- 
ment of Land for Agricultural Purposes) 
Rules, 1957 which came inco force with effect 
from November 28, 1957. The Temporary 
Leases Conditions came into force with effect 
from September 20, 1956 and they prescribed 
the special conditions on which land could 
be allotted in a colony on lease for temporary 
cultivation. Various villages included in the 
Rajasthan Canal Project area have been 
declared as a co_ony within the meaning of 
Section 2 (ii) of the Act and ag such the 
temporary leases granted in such area are 
to be governed by the special conditions pre- 
scribed under the Temporary Leases Condi- 
tions, which came into force earlier than the 
Rules framed under the Rajasthan Land Re- 
venue Act and were of special application to 
the Jand falling within the areas declared as 
a colony. In these circumstances there is 
no question of dissimilar persons being treat- 
ed alike inasmuch as the Post-1955 temporary 
leaseholders who were granted leases for 
temporary cultivation within the Rajasthan 
Canal Project area after October 15, 1955 
form one class in this respect. Thus no dis- 
crimination has been practised on account of 
the inclusion of two separate classes within 
the Post-1955 temporary cultivation lease- 
holders. AIR 1971 SC 1801, Distinguished. 

(Para 35) 


(D) Rajasthan. Colonisation (Allotment of 
Government Land Post-1955 Temporary Cul- 
tivation Leasehoklers and other Landless 
Persons in the Rajasthan Canal Project Area 
ae (1971), Rr. 3 and 13 —— Contravention 
0 oe 


50 bighas of land in the Rajasthan Canal 
Project area was held under temporary culti- 
vation leases by the father of the petitioner, 
who expired in -he year 1967 leaving hi 
four sons, including the petitioner. They 
continued to hold the land jointly as tem- 
porary cultivation leaseholders thereof, but 
under the Post-1955 Rules only 25 bighas of 
land out of the aforesaid 50 bighas was allot- 
ted to all the fouz brothers jointly while the 
remaining 25 bighas was ordered to revert to 
the State: 


ea, 
ye 
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Held these orders were clearly in con- 
travention of the provisions of Rule 3 read 
with Rule 13 of the Post-1955 Rules, inas- 
much as each one of the four brothers should 
be deemed to be in possession of 124 bighas 
of land out of the 50 bighas held by them 
jointly under temporary cultivation leases and 
only 25 bighas of land should not have been 
allotted to all the four brothers jointly in- 
cluding the petitioner out of the 50 bighas 
already in their cultivation under temporary 
cultivation leases. (Para 42) 
Cases Referred: Chronological Paras 
AIR 1973 Raj 71 = 1972 WLN 839 3, 20, 

22, 25, 32, 33, 34 

AIR 1971 SC 1801 = 1971 Lab IC 1114 35 
(1969) Civil Writ Petn. No. 657 of 1967, DJ- 
18-12-1969 (Raj) 3, 32 
AIR 1963 SC 1417 = (1963) Supp 2 sa 
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M. Mridul with G. S. Singhvi, B. L. 
Purohit, S. M. Mehta, S, T. Porwal, M. L. 
Shrimali, B. R. Arora, R. L. Jangid, R. N. 


`” Bishnoi, S. D. Rajpurohit, M. R. Calla, R. N. 


Surolia, M. L. Panwar and Mangharam, for 
Petitioners; S. K. Tewari, Dy. Govt. Advo- 
cate, for the State. 


ORDER :— The petitioners in this writ 
petition and 340 other writ petitions detailed 
in Schedule ‘A’ to this judgment (omitted 
here) have challenged the validity of the 
Rajasthan Colonisation (Rajasthan Canal Pro- 
ject Pre-1955 Temporary Tenants Government 
Land Allotment) Conditions, 1971( hereinafter 
referred to as the “Pre-1955 Conditions”) and 
the Rajasthan Colonisation (Allotment of 
Government Land to Post-1955 Temporary 
Cultivation Leaseholders and other Landless 
persons in the Rajasthan Canal Project Area) 
Rules, 1971 (hereinafter referred to as the 
“Post-1955 Rules”) on the ground that they 
are void being violative of the provisions of 
Article 14 of the Constitution of India. The 
petitioners in all the writ petitions claim to 


be landless persons holding land in the Rajas- 


than Canal Project Area under tempcrary 
cultivation leases granted to them and renew- 
ed from year to year and they also claim 
that they continued to remain in possession 
of the land allotted to them for temporary 
cultivation upto the time of the filing of the 
respective writ petitions. In order to appreciate 
the circumstances in which these writ peti- 
tions came to be filed it would be proper to 
briefly recount the history of legislation lead- 
ing upto the framing of the Pre-1955 Con- 
ditions and Post-1955 Rules. 


2. In the year 1954 the State of Rajas- 
than brought into force a measure known as 
the Rajasthan Colonisation Act, 1954 (herein- 
after referred to as “the Act”) for making 
better provision for the colonisation .and ad- 
ministration of lands in the State. Section 2 
(ii) of the Act defines a ‘colony’ as any area 
to which the Act was made applicable by an 
order of the State Government published in 
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the official Gazette and by Section 3 of the 
Act the provisions of the Act were made ap- 
plicable to all lands in a colony. Section 7 
of the Act authorised the State to issue a 
statement of the conditions on which it was 
willing to grant land in a colony to tenants 
and after the issuance of such statement of 
conditions land could be allotted to any per- 
son to be held by him subject to such condi- 
tions. Further Section 28 of the Act autho- 
rised the State Government to make rules 
generally for carrying into effect the provi- 
sions and purpose of the Act and in parti- 
cular for matters which were required by ths 
Act to be prescribed, by notification in the 
official Gazette. The State Government in 
exercise of the powers conferred upon it 
under the aforesaid provisions of Section 28 
read with Section 7, made and published in 
the official Gazette rules for allotment of 
Government lands for cultivation on rer- 
manent basis in respect of Bhakra Project, 
Chambal Project and Gang Canal areas dur- 
ing the years 1955 to 1957. The State Gov- 
ernment also published in the official Gazette 
dated September 20, 1956 a statement of 
conditions called the Rajasthan Colonisation 
(Temporary Cultivation Leases) Conditions, 
1955 (hereinafter referred to’ as the “Tem- 
porary Leases Conditions”). 


3. In the year 1967 the State Gov- 
ernment framed the Rajasthan Colonisation 
(Rajasthan Canal Project Government Land 
Allotment and Sale) Rules, 1967 (hereinafter 
referred to as “the 1967 Rules”) for the pur- 
pose of making permanent allotment of agri- 
cultural land in the Rajasthan Canal Project 
area The provisions of the 1967 Rules were 
challenged by means of several writ petitions 
in this Court and Hon’ble Tyagi, J. by his 
order dated December 18, 1969 (Civil Writ 
Petn, No. 657 of 1967 (Raj), Ramdhan v. 
State of Rajasthan and 263 connected cases) 
allowed the writ petitions and declared that 
the 1967 Rules were ultra vires of the provi- 
sions of the Constitution. ‘The learned single 
Judge held that Rule 9 of the 1967 Rules 
was valid because the classification between 
Pre-1955 and Post-1955 temporary lease- 
holers was correlated to a reasonable nexus 
arising out of the date from which the Rajas- 
than Tenancy Act came into force. He, how- 
ever, held that Rule 19 of the said Rules was 
invalid because the State prescribed different 
standards for allotment of land to families 
in the Bhakra Project and in the Rajasthan 
Canal Project area. He also held that Rule 7 
of the 1967 Rules was also invalid when read 
in conjunction with Rule 19. The learned 
single Judge also declared that the latter part 
of Rule 16, which provided that separation 
or partition effected after October 15, 1955 
would not be taken into consideraticn, was 
invalid being arbitrary. The learned single 
Judge struck down the entire body of the 
1967 Rules on the ground that the entire 
rationale on the basis of which those rules 
were framed had disappeared as a result of 
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the striking down of the aforesaid provisions. 
The learned single Judge also directed the 
State Government to frame fresh rules for 
the allotment of land in the Rajasthan Canal 
Project area for permanent cultivation in the 
light of the observations made in that judg- 
ment. In pursuance of the aforesaid deci- 
sion of this Court dated December 18, 1969 
and to give effect to the direction contained 
therein, the State Government framed the Pre- 
1955 Conditions and the Post-1955 Rules. 
Rule 19 of the Post-1955 Rules repealed the 
1967 Rules. In order to complete the narra- 
tion it may also be mentioned here that the 
State of Rajasthan filed appeals against the 
aforesaid decision of the learned single Judge 
and the Hon’ble Division Bench partly allow- 
ed the appeals by their order in State of 
Rajasthan v. Ramdhan, AIR 1973 Raj 71. 
The order of the learned single Judge strik- 
ing down the latter part of Rule 16 and also 
Rule 19 (a) Gii) read with Rule 7 (x) and (xi) 
on the ground that they offended the prin- 
ciple of equality and were discriminatory, was 
upheld, but it was held that the rest of the 
rules survived. 


4, The case of the petitioners is that 
they were allotted agricultural land for tem- 
porary cultivation under the provisions of the 
aforesaid Temporary Leases Conditions and 
that such temporary cultivation leases were 
renewed year after year in their favour. It 
is also the admitted case of the petitioners 
that the lands cultivated by them under tem- 
porary leases are comprised in the Rajasthan 
Canal Project area and the villages, in which 
such lands are situated have been declared 
as colonies under Section 2 (ii) of the Act 
by notifications published by the State Gov- 
ernment in the Rajasthan Gazette. The peti- 
tioners’ further case is that they submitted 
applications under the provisions of the Pre- 
1955 Conditions or the Post-1955 Rules for 
allotment for permanent cultivation, in res- 
pect of lands which were under their tem- 
porary cultivation and that such applications 
were either rejected or were partly allowed 
or were pending consideration of the Allotting 
Authority. Now the provisions of the Pre- 
1955 Conditions and the Post-1955 Rules are 
being challenged in these writ petitions as 
discriminatory. Although various provisions 
of the Act and the Pre-1955 Conditions and 
the Post-1955 Rules have been the subject- 
matter of attack in the writ petitions, yet at 
the time of arguments learned counsel for 
the petitioners confined their challenge to the 
validity of Condition No. 3 and proviso to 
Condition No. 9 of the Pre-1955 Conditions 
and Rr. 2 (1) (xiii) and 3 of the Post-1955 
Rules. It was also argued by learned counsel 
that as the aforesaid provisions challenged 
by them as unconstitutional are intrinsically 
connected with other provisions of the Con- 
ditions and the Rules and are not severable 
from them and as such the entire Pre-1955 
Conditions and Post-1955 Rules should be 


struck down as ultra vires of the provisions 
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of Article 14 of the Constitution. It may 
be pertinently mentioned here that none of 
the provisions of the Act were subject-matter 
of challenge at the time of arguments before 
me in these writ petitions. A 

5. Before dealing with the submissions 
made by the learned counsel it would be 
useful to refer to the relevant provisions of 
the Pre-1955 Conditions and Post-1955 
Rules. The Pre-1955 Conditions came inte 
force with effect from the date of their pub- 
lication in the official Gazette i.e. February 
3, 1971 and they provide for allotment of 
Government land to Pre-1955 temporary ten- 
ants, who have been defined under Condi- 
tion No. 2 (ix) as under ;— 

“2 (ix). ‘Pre-1955 Temporary Tenant’, 
hereinafter referred to as ‘Temporary tenant’, 
means a person who is resident of Rajasthan 
since before the ist day of April, 1955 and 
who has been holding and been in possession 
of temporary cultivation land continuously 
since before the 15th day of October, 1955, 
upto the date of commencement of these con- 


ditions, provided that such land has not been - 


held on temporary lease or otherwise been in 
possession of any other persons during this 
period i.e. from 15-10-1955 to the date of 
commencement of these conditions;” 

‘Joint Family’ has been defined in Condition 
2 (viii) as— 

“an undivided Hindu family, and in the 
case of other persons a group or unit, the 
members of which are by custom or usage 
joint in estate or residence.” 

6. Condition Ne. 3 which prescribes 
the eligibility and extent of allotment reads 
as under :— 

“3. Eligibility and extent of Allotment — 
(1) Only a Temporary Tenant shall be eli- 
gible to allotment of land under these con- 
ditions. 

(2) A Temporary Tenant holding more 
than 25 bighas (6.32 hectares) of command 
temporary cultivation Jand under his personal 
cultivation since before 15th October, 1955, 


may be allotted this land upto ceiling limit. 


The excess temporary cultivation land, with 
the Temporary Tenant shall revert to State 
for allotment. 


(3) Similarly, a Temporary Tenant hold- 
ing less than 25 bighas (6.32 hectares) of com- 
mand temporary cultivation land under his 
personal cultivation since before 15th Octo- 
ber, 1955 may be allotted this land and he 
may further be allotted land adjacent to his 
holdings or in the same chak, to the extent 
that his total holdings shall become 25 bighas 
(6.32 hectares) of command land. 

Explanations :-— 

(i) When a land is held jointly by co- 
tenants or by members of joint family, each 
one of them shall be deemed to be holder 
of so much land to which he is entitled in 
case of division or partition. 

(ii) Any transfer of Iand by sale, gift. or 
Otherwise effected after 15-10-1955, shall not 
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NOTABLE CASE LAW 


Hindu Adoptions and Maintenance Act, 1956 

(1) Has a step-mother authority to give her 
step-son in adoption under the Hindu Adop- 
tions and Maintenance Act, 1956P No; she 
has no such authority 


AIR 1978 SC 1103 A 


(2) Can ‘an adult orphan be given in adoption 
under the Hindu Adoptions and Mainten- 
ance Act? See Hindu Adoptions and Main- 
tenance Act (1956); S. 10 
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State of West Benzal v. A. K. Gosh and Bros. 


Cal 227 
Subhadramma v. Falaksha Reddy 
Andh Pra 165 
Suraj Nath Prosad Kedarnath v. Union of India 
Cal 208 
Sushil Kumar Ssn v. State of Bihar SC 1185 
Thiravia Nadar T. v. S. Thiravia Nadar 
Mad 192 


Thunga Bai v. Vishalakshi Heggadthi Kant 111 
Tukappa Basappa v. Ramappa Subbappa 

Kant 102 
Udyog Mandie v. M/s. Contessa Knit Wear 

Bom 158 
Union of India v. M/s. Rajdhani Grains & Ja 

gery Exchanze Ltd. SC 1218 

Union of India v. Ram Chandra All 221 
Urmil Bahri v. Motor Accidents Claims Tribunal 


All 198 
Vaghela Vakhetsinh Agarsinh v. Parmar Lalji 
Khodidas Guj 109 


Vaithilingam S. v. S. Chandrasekaran 
Mad 186 (FB) 
Veerabahu Patar C. v. P. Eswara Pillai 
Mad 171 
Vencu Gopal Tari v. Nilconta S. Xete Goa 32 
Vijai Devi v. Ram Swarup All 229 


Vilas Udyog L-d., Jamnagar v. M/s. Prag Vanas- 
pati Products Guj 112 


Vimala Devi M, v. K. Madhusudhana 


: f SC 1135 
Vinayaka H. M. v. Firm of H. Venkatasastry & 
Sons i Kant 97 
Yash Deva v. avo College, Ajmer Raj 111 
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Abmedahban (ty Civi Couri Rules 

eR 199 — Provision about filing affidavit 
within eight days — Not mandatery Guj 102 B 
mR, 159 ~~ Affidavit in support of caveat — 
Details of objections aiready on record — In- 
sistencn on formal affidavit within eight days 
ef filing of record would be a jurisdictional 
Aror Guj 102 G 


raise Municyel Corporation Taxation 
es 
wo fi. 42 — Sea Constitution of India, Ari. 14 
SC 1284 G E 
Andhra Pradesh (Andhra Area) Tenancy Act (18 
nf 1456) 
see under Tenancy Laws, 
Andhra Pradesh Court-Fees 
tion Act (7 af 1956) 
See under Court-fees and Suits Valuations. 


Arbitration Act (10 of 1940) 
———§. 21 — Application by seme parties fox 
reference to arbitration -= Court must assertain 
if all parties interested agree to make reference 
= Joint application is not mandatory 

_ Cal 227 B 
—— 5. 30 (a) — Setting aside of award ~> 
Misconduct — What amounts to —- Arbitrator 
ignoring the material documents —- Arbitrator 
held misconducted the proceedings. AIR 1973 
Ker 237, Reversed SC 1259 


= 89 — Misconduct -— Arbitrator deciding 
all matters but omitting to deal with each item 
of claim separately — Arbitrator accepting from 
a party remuneration as fixed by court just be- 


and Suits. Vatua- 


fore making award — Arbitrator if guilty of 
misconduct Ca! 227 D 





S, 34 — “Ready and willing” — Averment 
as to readiness and willingness cannot be verifi- 
ed az submissions and court cannot rely thereon 
Cal 215 A 
S. 84 — “Ready and willing’? — Silence on 
the part of applicant prior to commencement of 
legal proceeding cannot xo to prove that appli- 
cant was uot ready and willing to go to arbi- 
tration, AIR 1967 Mad 201, Dissented from. 
Cal 215 B 
——S§, 34 — Stay of suit — Disputes over the 
authority of director to operate bank account —~ 
Bank, not a party to arbitration agreement, also 
impleaded as party — Such impleadment will 
not affect rights of parties for stay of suit 
Cal 222 A 
————§, 34 — Steps in the proceedings — Illus- 
tration of what is not Cal 222 B 





——S, 84 — Defendants application under ~~ 
Plaintiff applying for reference to arbitration — 
Defendant consenting te reference — Court has 





jurisdiction to make reference Cal 227 A 
Benami 
Benami transaction == Proof of —: Sev 
Mad 161 (FB) 


Bihar and Orissa Municipal Act (7 vf 1922) 
See uader Municipalities. 

Bihar Buildings (Lease, Reut und Eviction) Con- 
trol Act (8 of 1947) 
See under Houses and Rents, 


Bihar Land Reforms Act (80 of 1950) 
See under Tenancy Laws. 


Bombay Provincial Municipal Corperstion Act 
5S of 1949) 
See weer Municipalities. 

Bombay Kents Hotel and Lodging Howe Rates 
Control Act {57 of 1947 
Ses under Houses and Rents. 

Bombay Tenancy and Agricaltural Lands Act 
(67 of 1948) 
See uncer Tenancy Laws, 

Bombay Tenancy and Agricultural Lands (Vidar- 
bha Region) Act (58 of 1958) 
See under Tenancy Laws. 


Central Sales Tax Act (74 of 1956) 
See under Sales Tax, 

Civil Procedure Coda ( of 1903) 
-——§. 19 — peer on ty defendaat for stay 
of suit, before filing his written statement —- 
Copy of plaint in previously instituted suit an- 
nexed to application — Application entertainable 

Punj 171 A 
— Ss, 10 and 115 — Order under S, 10 — 
it is a final decision on statutory right of a 
party to have subsequent suit stayed im specified 
circumstances Punj 171 B 
me Li e See also Ibid, S. 6G (1) (e) 

Mad 192 


——5. Li — Res judicata — Execution pro- 
ceedings -~ Dismissal of Section 47 application 
— Subsequent S. 47 application is barred 

All 929 B 
—— 5, i] — Res judicata — Matter decided at 
one stage of proceeding cannot be reagitated at 
subsequent stage Cal 225 A 


——~5, II -—- Res judicata — Dismissal of pro- 
ceeding by Tribunal for default of appearance 
— Order does not operate az res judicata 
Mad 167 A 
~——-§, II and O. 22,R, 5 — Legal representa- 
tives — Substitution of a person as a legal re- 
presentative — Whether substitution operates a3 
res judicata l Mad 174 
——§, 20 (c) — Cause of action — Draft given 
at certain place ~-- If cause of action arises 
ere Pat 148 
o——-$8. 88, 47, O. 21, R. 10 — Decree for re- 
covery of rent, mesne profits and for ejectment 
— Application for execution of decree for re- 
covery of rent and mesne profits -- Amendment 
to add ejectment and further mesne profits must 


be allowed Goa 24 

D 47 -—- See 
F Ybid, S. 38 Goa 24 
2) Tenancy Laws — Bihar Land Reforms 
Act (1950), S. 6 Pat 164 


Sea Limitation Act (1908), 
Kant 121 
rome’, 54 — See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands (Vidarbha Re- 
gion) Act (1958), §. 124 Bom 160 A 


S, 60 (1) (c), S. 11 — Tamil Nadu Agricul- 
turists’ Relief Act (4 of 1988), S.3 — Finding 
that a judement-debtor is not agriculturist with- 
in S. 3 of T. N. Act is no bar for a claim 
uuder S. 60, Civil P. C. Mad 192 
——§, 98 — See also Land Acquisition Act 
(1894), S. 54 Mad 177 A 


——§. 98 and O. 20, Rr. 15 and 16 — Appeals 
against preliminary decrees -— Subsequent ap- 
peals against final decrees — Delay involved in 


——5. 48 (1) — 
S. 8 
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Civil P. C. (contd.) 
litigation —- Devise to shorten time-factor 
Guj 101 

———5S, 98 — Reference to Full Bench — 
Reasons stated in order of reference cannot be 
taken as reasons of the judgment of the Full 
Bench Cal 218 B 
————9§, 100 — Wrong approach to onus being 
defect in procedure can be corrected under Sec- 
tion 100 Cal 211 B 
—-—S. 100 — Finding that defendants failed to 
establish partition — When not binding in 
second appeal Kant 102 B 
~——S§, 100 — Finding that defendant was ten- 
ant of A and not of B is one of fact 

Madh Pra 115 D 
——8S. 100 -— Whether transaction was benami 


is question of fact Madh Pra 115 E 
SS, 100-101 — See 
{1) Evidence Act 11872), S. 92, Proveo (B) 
uj 


(2) Houses and Rents — Rajasthan Premises 
(Control of Rent and Eviction) Act (1950), 


S. 13 (1) Raj 111 B 
———S. 107 — First appellate Court — Powers 
of. Pat 162 B 


———S§. 115 — See also 


(1). Ibid, A 10 Punj 171 B 
(2) Ibid, ae Goa 

(3) Ibid, }. 89, Kant 119 
(4) T. P. Act ase), S. 114 All 227 B 


-——-§, 115 —- Decision as to court-fee -—— Ques- 
tion of jurisdiction of Court not involved — 
Revision not entertained Andh Pra 165 A 


——~§, 115 — Trial Court acting with material 
irregularity by shuttin ting out evidence — No error 
of jurisdiction yet defendant becoming defence- 
less —- Such irregularity can be removed in 
revision Goa 27 B 
. 115 — Discretionary order refusing tem- 
porary injunction — High Court when will in- 
terfere in revision indicated Kant 111 B 
~——§. 115 — Interlocutory order granting or 
refusing temporary injunction in exercise of 
cretion — Interference in revision Kant 122 A 
——§. 115 — Question as to proper stamp 
duty -— Matter cannot be canvassed in revision 
Kant 127 


RE 115 — Revision against an order refus- 

to change the onus of an issue, is maintain- 
ab e. AIR 1954 Raj 83, Dissented from; AIR 
1968 Punj 397, Overruled Punj 174 (FB) 


——§. 144.— See Ibid, O. 21, R. 93 


All 229 A 

——S, 151 — See also 
(1) Ibid, O. 41, R. 28 Pat 162 A 
(2) Ibid, O. 21, R. 98 All 229 A 
(8) Tenancy Laws — U. P. Imposition of 
iling on Land Holdings Act (1980), 
All 199 A 


S. 27 
——Ss. 151, 115 — Mandatory injunction on an 
interlocutory application — If can be interfered 
in revision Goa 28 


——S, 152, O. 28, 1 — Appeal dismissed as 
withdrawn — Alien for amendment of 
judgment and decree canbe made only to trial 
Court Kant 107 A 
~~—S. 152 — Court finding that plaintiff was 
entitled to possession — Relief of possession not 
incorporated in judgment and decree — Omis- 
sion can be amended under S. 152 

Kant 107 B 


+ 


Civil P. C {contd,: ia 
, R. 9 — Non-joinder of parties —- Ob- 
jection not raised before settlement -of issues 
will be deemed to be waived Pat 168 G 
——0. 1, R. 10 (9 — Addition of parties — 
Discretionary — Dicre“ion to be exercised judi- 
cially Punj 184 
——(. 8, Rr. 1, 4, O, 9, R. 18 — Setting aside 
ex parte ‘decree — Application filed not by de- 
fendants but by their counsel —- Maintainable 
Goa 26 

——QO. 3, R. 4 — See Ibid, O. 3, R. 1 

Goa 26 A 
O. 5, R. 10 — Proviso (added by Rajasthan 
State) and R. 20-A — Service by registered post 
— When permissible — Refusal of registered 


reamp 
7 Ld 








notice — When valid service Raj 121 A 
O. 5, R. 20-A — See 

o Ibid, O. 5, E. 10, Raj 121 A 

2) Ibid, O. 80, R. Raj 121 D 

——0. 6, R, 8, aud ~» Must be specifically 

pleaded and substantiated — Mere allegation 


Orissa 97 A 
R. 2 - —- Pleadings and proof — Plea 
not nee in pleacings — Defect cannot be 
cured by evidence Pat 168 A 
O. 6, R. 7 — Amendment of pleading — 
Suit on promissory note insufficiently stamped 
—- Amendment sought to base suit on original 


would yee 








cause of action —- When can permitted 
Andh Pra 155 

——=9 17 — See also Specific Relief 

Act (1962), im 40 (2), Proviso Mad 189 


©. 6, R. 17 — Amendment of pleadings — 
[nordinate delay in applying —— Amendment 
should not be allowec Cal 225 B 
——O, 7, R. 1 (¢ — Money suit against off- 
cials must be brought against them in their per- 
sonal names Pat 152 


O. 7, R. 7 — Relief of recovery of posses- 
sion claimed on ground of determination of ten- 








ancy by notice — Grant of relief on ground 
that defendants were rank trespassers — Held, 
valid Cal 200 


——QO,. 8, R. 5 — Written statement not tiled 
— It does not amount to admission of tacts 
pleaded in plaint Pat 168 B 
9, R. 9 — Application to set aside ex 
pat decree — Application by advocate on 
is own behalf —- Not maintainable 

Goa 80 A 
——Q, 9, R. 9 — Sufficient cause — Party and 
Advocate both absant — Non-appearance ot Ad- 





vocate — e> a cient cause for non- 
appearance of the party Goa 30 B 
—O. 9, R. 9 — Dismissal for default — 


Fresh action instituted by defaulter — Plea -of 
bar under Rule 9 can be waived by opposite 
Mad 167 B 


party 
——O, 9, R. 18 — See also 
Ibid, O. 3, 32. 1 Goa 26 A 
(2 Ibid.. O. 17, R. 2 All 209 


O. 9, R. 13 — Setting aside ex parte de- 
cree — Ground that non-appearance of defen- 
dants was due to Advocate’s bona fide mistake 
— Parties must be given opportunities to lead 
evidence - Goa 26 B 


O. 10, R. 4 — Order directing a party to 
appear in person — ‘When can be passed 








Kant 128 
——, 12, R. 1 — Admission — Admission 
must be taken as a whole or not at all 


Pat 168 D 
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Civil P. C. (contd.) 
——O. 13, R. 2 — Object — Prevention of 
parties from manufacturing evidence during 
trial — Provision not applicable to public docu- 





ments which are above suspicion Goa 82 A 
O. 15, R. 5 (U. P} — See also T. P. 
Act (1882), S. 114 All 227 A 





O. 15, R. 5 (U. P.) — Applicability — In- 
applicable to pending appeals All 211 
—O. 17, R. 2 and O. 9, R. 18 — Defendant 
requesting adjournment — Request refused — 
Decree passed is not ex parte — Remedy lies 
in appeal and not under O. 9, R. 18 Al 209 


——QO. 20, R. 15 —- See Ibid, S. 96 Guj 101 
——Q. 20, R. 16 —- See Ibid, S. 96 Guj 101 
——QO, 21, R. 10 — See Ibid, S. 88 Goa 24 
O. 21, R. 16; O. 22, R. 10 — Death of 
decree-holder during execution proceedings — 
Substitution of his legal heirs — Order 21, 
R. 16 applies. AIR 1942 Bom 82, Dissented 
Pat 150 
O. 21, Rr. 58 and 68 — Dismissal (for 
default) of objection under R. 58 after attach- 
ment being lifted independently thereof — 
Necessitates no suit by objector under R. 63 
Cal 211 A 
——O. 21, R. 68 — See Ibid, O. 21, R. 58 
Cal 211 A 
O. 21, R. 90 —- See also Tenancy Laws — 
Karnataka Land Reforms Act (1962), S. 80 
Kant 97 B 
——O. 21, R. 90 ~~ Setting aside Court sale 
— Substantial injury on account of low price 
not sufficient —- Material irregularity in sale 
necessary Kant 97 A 
O. 21, R. 93 and Ss. 144, 151 —- Decree 
providing that in case amount could not be 
recovered from A it should be executed against 
B — Sale of A’s property in execution —- Sale 
set aside -— Remedy of auction-purchaser 
All 229 A 
——O. 22 — See Ibid, O. 30, R. 1 
Al 207 A 
O. 22, Rr. 8 and 11 — Death of one of 
the respondents pending appeal — Legal heirs 
not substituted —- Appeal abates All 207 B 


O. 22, R. 4 — See also Constitution of 
India, Art. 226 All 216 


O. 22, R. 4 —- Decree declaring plaintiff 

rotected tenant of land and directing defen- 
Gate not to interfere with his possession — 
Appeal by defendants — 
Appeal if abates 


O. 22, R. 5 — See Ibid, S. 11 Mad 174 


—Q, 22, R. 10 -—— See Ibid, O. 21, R. 16 
Pat 150 

——O. 22, R. 11 ~~ See Ibid, O. 22, R. 8 
All 207 B 


——O. 238, R. 1 (2) — Prayers for withdrawal 
of suit and for filing of fresh suit — Order al- 
lowing withdrawal of suit but rejecting permis- 
sion for fresh suit not valid Kant 101 
O. 26, R. 9 —- Scope — Identity of suit 
property in dispute -—- Commission for local in- 
vestigation — Advisable Goa 32 C 
O. 30, R. 1 and R. 4 — Applicability — 
Suit filed in the name o as well as each 
partner — Not deemed a suit under O. 30, 
R. 1 — O. 80, R. 4 inapplicable All 207A 
——QO. 80, R. 8 — Suit against partnership firm 
in its name — The plaintiff must seek direction 
of the Court to effect service Raj 121 C 



































Civil P. C. (contd.) S 

30, R. 3 — Suit against partnership fim 
— Summons sent by registered letter addressed 
to firm ~~ Letter received back with remark 
‘refused’ -—— Service if vali Raj 121 D 
O. 30, R. 4 — See Ibid, O. 30, R. 1 


a 





All 207 A 
—-O, 39, R. 1 — See also Specific Relief Act 
(1963), S. 84 Kant 117 
——O. 89, R. 1 — Suit for permanent injunc- 


tion dismissed — Appeal —- Whether Appellate 
Court can grant temporary injunction 
Kant 99 
O. 89, R. 1 and S. 115 — Temporary in- 
junction —» When to be issued —- Maintenance 
of status quo — Balance of convenience — In- 
terference in revision Kant 119 
O. 41, R. 5 — Effect of stay order — All 
proceedings taken by executing court after 
knowledge of stay order passed by appellate 
court would be a nullity Andh Pra 168 
O. 41, R, 22 — See also Letters Patent 
(Madh Pra), Cl. 10 Madh Pra 115 A, B, C 
O. 41, R. 22 — Memorandum of cross- 
objections in respect of a matter in which the 
appellant is not interested, is not maintainable 
Ker 91 A 
——O. 41, R. 28 — Rejection of public docu- 
ments by lower Court — Judgment vitiated — 
Valid ground for remand Goa 32 B 
—-O. 41, R. 23 — Appellate Court requiring 
a few additional issues ~~ Duty of appellate 
Court to retain case on its file and dispose it 
on receipt of findings on those issues 
Kant 100 
O. 41, Rr. 28 and 25 and S, 151 — Order 
of remand on a limited question by High 
Court — Validity Pat 162 A 
—QO, 41, Rr. 24, 25 — Suit for an injunction 
— Decreed by trial Court — Appellate Court 
remanding suit on the Leia of omission to 
frame issue regarding defendant’s plea as to 
easementary right — Held, order of remand was 
not proper as there was sufficient evidence to 
reach the right conclusion by the appellate Court 
— Omission to frame issue -~ Remand by ap- 
pellate Court on ground of — propriety — Duty 




















of Court ant 116 
-O. 41, R. 25 — See : 

B Ibid, O. 41, R. 28 Pat 162 A 

(2) Ibid, O. 41, R. 24 Kant 116 


—-O. 41, R. 27 — Additional evidence in ap- 
pellate Court — Permission refused Punj 182 A 
O. 41, R. 27 — Fresh allegations of facts 
in memo of appeal Raj 111 A 


——O. 47, Rr. 1 and 4 — Award in land ac- 
quisition reference — Review by State —- Com- 





pensation reduced — Appeal by State 
— . Cross appeal by claimant against 
maintainability of review 


application — 
No appeal by State against ‘wena order on re- 
ference — High Court holding review not main- 
tainable —- Effect. AF.O.D. No, 81 of 1962, 
D/- 16-2-1968, (Pat.), Reversed SC 1185 


“——O. 47, R. 4 — See Ibid, O. 47, R. 1 


SC 1185 
CIVIL SERVICES 

—Fundamental Rules 
R. 9 (18) — Entries in service books as 
“permanent (on probation)’ and “substantive (on 
probation)” —— Effect Delhi 82 C (FB) 
R. 9 (18) — Grant of increments —- Etfect 
4 Delhi .82 D (FB) 
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Censtitution of India 


——-Art. 1 — See Houses and Rents — Public 
Premises (vicon of Unauthorised Oc- 
cupants) Act (1971), S. 2 (b) Goa 19 B 


~——Art, 14 — See also 
(1) Emblems and Names (Prevention of Im- 
proper Use) Act (1950), S. 8 SC 1172 B 
(2) Forward Contracts (Regulation), Act, 
(1952), S. 14A Delhi 96 (FB) 
(3) Houses and Rents — W. B, Premises Ten- 
ancy Act (1956), S. 18 (8A) SC 1146 
Art. 14 — Bombay Provincial Municipal 
Corporations Act (1949), S. 437-A (1) — S. 487A 
(1) not violative of Art. 14. (1970) 11 Guj LR 
(1), Reversed SC 1187 A 
Art. 14 — Bombay Provincial Municipal 
Corporations Act (1949), S. 487A (1) — Provi- 
sions of S. 487A (1) not unreasonable on the 
ground that the Commissioner is a judge in 
his own cause SC 1187 B 
Art. 14 — Classification of persons with re- 
ference to grant of import licences before and 
after liberation of Goa — Validity SC 1208 B 


Art, 14 — Burden of proof — Party chal- 
lenging provision should prove its discriminatory 

















character SC 1284, A 
Art. 14 — Article forbids class legislation 
but permits reasonable classification — Treatin 


pending cases as a class different from decide 
cases not violative of Article. (1973) 14 Guj LR 





826, Reversed SC 1234 B 
Art. 14 — Taxation — Conservancy charges 
levied by Municipal Corporation — Classifica- 


tion of properties for purposes of — Conservancy 
charges at higher rates on certain special classes 
of properties fike factories, textile mills etc. held 
legal SC 1234 C 


Art. 14 — Discrimination — Taxation — 
Provision that the appeal shall not lie unless the 
assessee first pays the tax demanded is not vio- 
lative of Article 14 as discriminating between 
those who pay the tax demanded and those 
who do not, (1973) 14 Guj LR 826, Reversed 
SC 1234 E 
Art. 14 — Order fixing price of sugarcane 
under Section 3 of the Essential Commodities 
Act on basis of profits earned by manufacturers 
of sugar is not illegal or violative of Art. 14 
All 289 D 
——aArt. 19 (1) (£) — See Houses and Rents — 
W. B. Premises Tenancy Act (1956), S. 18 (8A) 
SC 1146 
——-Art, 19 (1) (£) and (g) — See Emblems and 
Names (Prevention of Improper Use) Act (1950), 
S. 8 SC 1172 C 








——Art. 19 (1) (g) — See also 


(1) Forward Contracts (Regulation) Act, 
(1952), S. 14-A Delhi 96 (FB) 

(2) Motor Vehicles Act (1939), S. 63 (7) 
Kant 109 


——-Art. 19 (1) (g) — Import licence — Claim 
as fundamental right SC 1208 G 
Art, 18 (1) (g) and (6) — State car. prohibit 
every form of dealing in intoxicants — No tun- 
damental right to do trade or business in intoxi- 
nts SC 1121 B 
Art, 19 (1) — Bombay Provincial Municipal 
Corporations Act (1949), Section 4874 (1) — 
Section 437A not violative of Art. 19 (1) 


SC 1187 C 
—,—Art, 22. — See Ibid, Art. 82 








SC 1165 A 
Art. 31A — Maharashtra Agricultural Lands 
of 1961) (As 





(Ceiling on Holdings) Act (27 


Constitution of India (contd.) 

amended by Acts 16 and 33 of 1968, 87 of 
1969 and 27 of 1370), Sections 28-lAA, and 
21 (5) — Validity — Provisions constitute a 
measure of agrariar reform and as such are pro- 
ced by Art. 314 SC 1193 B 
Art. 81-B — Validation of Acts and Regu- 
lation — Extent of immunity. S.C.A. 127] of 
68 D/- 8-4-1974 (Bom.), Reversed SC 1193 A 
. 82 — Detention order — Validity 
challenged on ground that representation was 
not forwarded to Advisory Board or considered 














by it SC 1164 
Arts. 82, 22 — Eabeas Corpus — Preven- 
tive detention — Withdrawal of criminal cases 
against detenu — Court’s power to consider its 
propriety — Passing of detention order 
SC 1165 A 
Art. 82 — Wrong application of Act by 
authorities SC 1208 A 





Arts. 73 (1) (a), 289 (1), 240, 246 (4) — 
Powers of Central Government to issue execu- 
tive directions SC 1268 F 
-——Art. 77 — See Emblems and Names (Pre- 
vention of Improper Use) Act (1950), S..8 
SC 1172 D 
Art. 188 (1) tc) (as amended by Constitu- 
tion Amendment Act 1972) — Certificate under 
— When cannot be granted Goa 18 
Art. 184 — S2e Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdiction) Act 
(1970), S. 2 SC 1252 H 
Art. 226 — Cont:actual obligations — A 
writ petition is nct an appropriate remedy for 
impeaching validity of contractual obligations 

















SC 1121 A 
—Art, 226 — Writ jurisdiction — When 
should be invoked All 199 B 





——Art, 226 — Powers of the High Court — 
Whether events stbsequent to impugned order 
can be taken into account All 214 B 
Art. 226 — Writ petition — Impugned 
order joint and indivisible against all respon- 
dents — Death of two respondents —- Legal 
representatives not brought on record — Whe- 
ther petition abate: against all respondents ad 

2 


Art. 226 — Municipality leasing shops ille- 
gally without holding public auction — Suit for 
quashing lease and for temporary injunction res- 
training lessee from occupying shops — Plaintiff 
held not entitled to injunction — Remedy lay 
under Art, 226 Kant 122 C 
Art, 226 — Breach of contract by State 
Electricity Board — Relief can be granted 

Orissa 100 E 
Arts, 226, 227 — “Unfair Means Commit- 
tee”, inquiring intc adoption of unfair means 
by examinees — Committee consisting of pre- 














judiced member — Personal hearing not given 
— Violation of principles of natural justice 
Pat 146 


—Art. 226 — Election of trustees by Munici- 
pality — Difference cf opinion in regard to 
mode of election — Judicial review 

Punj 168 B (FB) 
——Art. 226 — Discretion of High Courts — 
Acquisition of lands for constructing godowns — 
Writ Petitién challenging acquisition — Juris- 
diction of High Court Punj 189 F 
Art. 226 — Drugs and Cosmetics Rules 
(1945), R. 66 — Cancellation of licence — Pro- 
ceedings before Licensing Authority as well as 
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Constitution of India (contd.} 

before Health Minister in appeal are quasi- 
judicial in nature — High Court cannot inter- 
fere with quantum of punishment 





Raj 108 C 

Art. 226 — Disciplinary action against exa- 
minee — Applicability of principles of natural 
justice Raj 116 
Art. 227 — See Ibid, Art. 226 Pat 146 








Arts. 239, 289-A, 240, 246 — Goa, Daman 
and Diu (Administration) Act (1962), S. 6 — 
Public Premises (Eviction of Unauthorised Oc- 
cupants) Act (1971), Pre. — Extension of Public 
Premises Act, (1971) to Goa — Valid 

Goa 19 A 
——Art. 289 (1} — See Ibid, Art. ce y (a) 


208 F 
—— Art. 239-A — See Ibid, Art. 239 


Goa 19 A 

—-Art. 240 — See 
(1) Ibia, Art. 73 (1) (a) SC 1208 F 
(2) Ibid, Art. 289 Goa 19 A 


——Art. 245 — See 

(1) Emblems and Names (Prevention of Im- 
proper Use) Act (1950), S. 8 SC 1172 B 
(2) Municipalities — Bombay Municipal Cor- 
porations Act (1949), S. 129 (b), Proviso 
SC 1234 D 
— Art. 246 — See Ibid, Art. 289 Coa 19 A 

——aArt. 246 (4) — See Ibid, Art. 78 (1) (a) 





SC 1208 F 

Art. 265 — Distinction between tax and 
fee — Characteristics of tax, fee and excise 
duty SC 1121 C 


Art. 309, Proviso — Rules under — Sup- 
plementary Rules, Rule 2 (15) — See Supple- 
mentary Rules, Rule 2 (15) Delhi 82 B (FB) 
Art. 818 — See Indian Independence Act 
(1947), S. 18 (1) Delhi 82 A (FB) 
— Art, 872 — See Indian Independence Act 
(1947), S. 18 (1) Delhi 82 A (FB) 
— —Sch. 7, List I, Entry 49 See Emblems 
and Names (Prevention of Improper Use) Act 
(1950), Pre. SC 1172 A 
—-—Sch. 7, List J, Entry 52 — See Rice Millin 
Industry (Regulation) (W. B. Second Amendment 














Act (1974), Pre. Cal 235 

Sch. 7, List I, Entry 97 — See Emblems 
and Names (Prevention of Improper Use) Act 
(1950), Pre. SC 1172 A 


Sch. VII, List II, Entry 19 — See Houses 
and Rents — Public Premises (Eviction of Unau- 
thorised Occupants) Act (1971), S. 2 (b) 

Goa 19 B 
—-—Sch. 7, List II, Entry 26 — See Emblems 
and Names (Prevention of Improper Use) Act 
(1950), Pre. SC 1172 A 
Sch. VII, List 2, Entry 49 — “Lands and 
buildings” — Meaning of — “Land” includes 
not only the face of the earth but everything 
under it or over it SC 1284 F 
Sch. 7, List 3, Entry 88 — See Rice Mill- 
ing Industry (Regulation) (W. B. Second Amend- 
ment) Act (1974), Pre. Cal 235 


Contempt of Courts Act (82 of 1952) 


S. 3 — “Court” — Criteria — Officers on 
Special Duty appointed by State Government 
under S. 3 of Maharashtra Co-operative Socie- 
ties Act, 1960, are ‘Courts? — Misc. Civil Appln. 

No. 11 of 1968 (Bom) (DB), Overruled 
Bom 143 (FB) 

Contempt of Courts Act (70 of 1971) 
S. 2 (bì — High Courts decree for injunc- 
tion stayed by Supreme Court — Wilful dis- 

















Contempt of Courts Act (contd.) 

obedience of decree till its stay — Held could 
not be inferre Al 213 
Contract 


Agreement — Collateral agreement — See 
SC 1228 (Pts. R and E 

Agreement — ‘Void’ and ‘unlawful — Dis- 
tinction — See SC 1223 (Pt. B) 

Illegal and void contracts — Distinction be- 
tween — See SC 12238 (Pt. A) 

Illegai — Illegal contract through agent — 
See SC 1223 (Pt. C). 

Indemnity — Claim for indemnification — 
See SC 1223 (Pt. F) 

Repudiation — Seller, not accepting buyer's 
repudiation of contract — If entitled to dama- 
ges — See Andh Pra 169 (Pt. B) 


——Surety — Liability of — See All 201 


Void agreements — ‘Void’ and ‘unlawful’ 
— Distinction — See SC 1223 (Pt. B) 
Wagering contract — Essentials — See 
SC 1228 (Pt. A) 


Contract Act (9 of 1872) 

S. 16 — Partition — Section cannot be in- 
voked to judge its genuineness Orissa 97 C 
—S. 19 — Insurance contract — Truck — 
Material misrepresentation — (AIR 1972 Mad 
196, Reversed) Mad 162 
—Ss. 23, 30 and 222 — Wagering contract 
— Essential; — Mere agreement to engage in 
speculation on the rise and fall in prices of 
goods is not necessarily a wagering contract — 
Badla transactions, nature and incidents of — 
Void contracts and illegal contracts — Distinc- 
tion between SC 1223 A 


Ss. 28 and 222 — Collateral agreement — 
“Void” and “unlawful” — Distinction — Prin- 
cipal and agent — Badla transactions by agent 
with third parties — Suit by agent against prin- 
cipal for recovery of losses — Maintainability 
SC’ 1223 B 
S. 23 — Illegal contract through. agent — 
Immaterial whether agent deals with third party 
as being a principa! or as being his sub-agent 
SC 1223 C 
S. 23 — Mere fact that the contract was 
entered into at K in Andhra Pradesh would not 
make any difference in principle if the objects 
of the contract which were to be carried out at 
Bombay were of such a kind as to be hit by 
S. 23 SC 1223 D 
S. 28 — Collaterai agreements — Agree- 
ments collateral to void or prohibited contracts 
are also not enforceable SC 1223 E 


S. 25 (8) — Contract to pay time-barred 
debt —- Tenant giving an undertaking to pay 
off arrears of rent (part of arrears time-barred) 
— Landlord is entitled to recover entire arrears 

Mad 164 
——S. 80 — See Ibid, S. 28 SC 1223 A 
S. 89 — Seller, not accepting buyer’s repu- 
diation of contract, is not entitled to damages 
unless he has offered the delivery of goods in 
time Andh Pra 169 B 
S. 126 — See Negotiable Instruments Act 
(1881), S. 32 Goa 29 C 


— S. 128 — Surety’s liability — Surety under- 
taking to payon failure of judgment-debtor—No 
payment by judgment-debtor—Surety cannot re- 
sist execution on ground that creditor has not 
taken steps to realise debts from principal-deb- 
tor All 201 
S. 222 — See Ibid, S. 23 SC 1223 A, B 
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Contract Act (contd.) 

——§, 224 — A claim for indemnification under 
S. 222 is only maintainable if the acts which 
the agent is employed to do are lawful — 
Agreement to commit criminal acts are express- 
ly excluded by S. 224 SC 1223 F 


CO-OPERATIVE SOCIETIES 


~—~Maharashtra Co-operative Societies 
of 1961) 


———§, 8 — See Contempt of Courts Act (1952), 
S. 8 Bom 143 (FB) 
S. 91 — See Houses and Rents —- Bombay 
Rents Hotel and Lodging House Rates Control 
Act (1947), S. 28 Bom 158 


Act (24 








COURT-FEES AND SUITS VALUATIONS 


~-Andhra Pradesh Court-fees and Suits Valua- 
tion Act (7 of 1956) 
-——S. 11 (2) and (4) — Determination of value 
for jurisdiction — Proper procedure 
Andh Pra 165 B 
~—ramil Nadu Court-fees and Suits Valuation 
Act (14 of 1955) 


~—S§. 20 — Appeal heard — Before dictating 
judgment Court noticing deficiency in court-fee 
— Appeal held could not be dismissed on 
ground of non-payment of proper Court-fee 
Mad 177 C 
-—Art. 1, Sch. I — Land Acquisition Act 
(1894), Ss. 80 and 81 () — Reference under 
S, 30 and S. 31 (2) — Order of apportionment 
of compensation — Appeal — Ad valorem 
Court-fee is payable. (AIR 1957 Raj 275, Dis- 
sent) Mad 177 B 





Criminal Procedure Code (5 of 1898) 


-~—5, 154 —- What FIR should contain — It 
is neither customary nor necessary to mention 
every minute detail in the report 

SC 1252 B 


——S§. 162 —- Statement recorded by Police 
during investigation — Use of SG 1252 C 
-—S§. 174 — Scope of proceedings under 
S$. 174 is very limited — Details of overt acts 
in the inquest report not necessary 

SC 1252 D 
m9, 417 —- Appeal against acquittal —e Un- 
tenable reasons given for acquittal by lower 
Court — Approach also perverse and legally 
erroneous — Second view not possible — High 
Court has ample powers to reverse the order‘ of 
acquittal under S. 17 SC 1252 F 


DEBT LAWS 


M. P. Money-lenders Act (18 of 1984) 
——S. 8 (1) b) — See Ibid, S. 7 

Madh Pra 104 A (FB 
——+Ss, 7, 3 (1) (b) — Accounts not furnishe 
under S. 8 {3} (b) =— Power of Court to reopen 
account and disallow interest 

Madh Pra 102 A (FB) 
Eo Nadu Agriculturists’ Relief Act (4 of 

193 


——§. 8 — See Civil P. C. (1908), €. 60 (1) 
(c) Mad 192 


Drugs and Cosmetics Act (23 of 1940) 

——§, 88 (2) (e) — Drugs and Cosmetics Rules 

(1945), R. 66 — R. 66 not outside -making 

power of Central Government under S. 38 
Raj 108 D 


~ 





Drugs and Cosmeties Rules (1945) 

-——Rr. 60 and 66 — Delegator delegating its 
authority to delegate — Action of delegate 
must be considered to be action taken by dele- 





gator Raj 108 B 
R. 66 — Sze also 
(1) Ibid, R. 60 Raj 108 B 


(2) Constitution of India, Art. 226 
aj 108 C 
S. (2) 


R 
(3) Drugs and Cosmetics Act (1940), S. 82 

(e) Raj 108 
R. 66 ~- Delegation of powers under 
Part VI of the Rules by Licensing Authority 
does not amount t> denudation of its authority 

- Raj 108 A 
———-R. 66 — Cancellation of licence — Mere- 
ly because copies of ection taken by Director 
were sent for informaticn of Health Minister, it 
cannot be said that he was acting under instruc- 
tions of the Minister Raj 108 E 
Easements Act (6 cf 1882) 
S. 18 — Easement of necessity —— Defen- 
dant obstructing cw of water on his land — 
Nuisance to plaintif — Relief Punj 182 B 
-——§, 38, Explns. I, II and IE -— Right to 
ae and air — Words ‘affecting the evidence 
of the easement’ in Expl. I do not apply 

Guj 109 








EDUCATION 


Rajasthan Secondary Education Regulation 


———~Chap. 10, S. 3 — See Constitution of 
India, Art, 226 Raj 116 





Election 


Panchayat election -- Assistance of Presid- 
ing officer when cannot be availed of — See 
99 (Madh Pra) (Pt A) 








Electricity 
-—Revision of tariff — Power of State Elec- 
tricity Board to unilaterally revise —— See 


100 Orissa (Pt. D) 
Electricity (Supply) Act (54 of 1948) 
——§s. 2 (6), 26 — State Electricity Board is 
not a licensee for the purpose of the Act — It 
cannot rely on Ss. 57, 57-A and 6th Schedule 
Orissa 100 C 
—-S. 26 — See Ibid. S. 2 (b) Orissa 100 C 
Ss. 49, 59 — State Electricity Board cannot 
unilaterally revise tariff contrary to agreements 
Orissa 100 D 
—-5. 59 — See Ibid. S. 49 Orissa 100 D 
S. 60 (1-A) — Government’s power to 
frame scheme and transfer the same to the 
Board after its constitution Orissa 100 B 


Emblems and Names (Prevention of Improper 
Use) Act (12 of 1950) 


Pre. — Validity — Act is not void for want 
of legislative comp2tence of Parliament 


SC 
——Ss. 8 and 4 — Validity of — Not viola- 
tive of Art 19 (1) (f) end (g) SC 1172 C 
——-S, 4 — See Ibid, S. 8 SC 1172 C 


——S. 8 — Validity — It does not suffer from 
vice of excessive delegation of legislative power 

SC 1172 B 
———§. 8 — Notification under — Publication 
of —- Notification published in the Gazette of 
India over the signature of Under Secretary who 
was authorised for the purpose, is valid 

SC 1172 D 











` 
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Essential Commodities Act (10 of 1955) 
-——S, 2 (a) (v) — “Food Stuff” — Sugarcane 
is “food stuff” All 289 C 


——S. 8 — Sugarcane (Control) Order (1955), 
Clause 8-A — Under power given by S. 2 of 
Sugarcane Control (Additional Powers) Act 
(1962) to amend the 1955 Order retrospectively 
— Clause 3-A was amended with retrospective 
effect —— 1955 Order repealed in 1966 — Effect 

All 288 A 
——S. 8 — Madhya Pradesh Hydrogenated 
EA Oil Dealers’ Licensing Order 1968, 
Clause 8, sub-clauses (1) and (2) —— Producer- 


cum-dealer — If required to have licence 
Madh Pra 125 A 


Evidence Act (1 of 1872) 





5. 3 — See 
(1) Motor Vehicles Act (1989), S. ge 


239 A 
(2) Penal Code (1860), Ss, 299-300 
SC 1252 E 
~——S§, 18 — Admission in pleading — Person 
making admission cannot take advantage of it 


Cal 203 B 
——S§, 21 — See Civil P. C. (1908), O. 1, R. 9 
Pat 168 D 
~——S, 85 — Possession of land — Survey num- 
bers noted on levy demand notice — Eviden- 
tiary value of Kant 111 C 


S. 92, Proviso (6) — Construction of a sale 
deed — Extrinsic evidence can be considered 
-= Such consideration raises a question of law 

can be considered in second appeal, AIR 
1964 Orissa 68, Dissented from j 98 
-——5. 100 — See Civil P. C. (1908), a 100 i 


Ca 
——Ss. 101-108 — See Civil P. C. (1908), 
S. 115 Punj 174 (FB) 


-—S, 114 — Adverse inference -— Election 
petition — Non-examination of particular per- 
son by successful candidate to controvert tacts 
alleged by petitioner’s witnesses SG 1178 B 
——S. 114 —- Properties purchased in the 
names of joint family members — Presumption 

Orissa 97 D 
S. 114 — A letter not properly addressed 
= No presumption can be raised that it must 
have reached the place of destination 


Raj 121 B 
—S. 114 (g) — Act a 
S. 72 Cal 
S. 115 — Estoppel by omission — Failure 








See Railways 
203 A 








to object and plead Cal 227 C 
S. 115 — Promissory estoppel — When 
can be invoked Orissa 100 A 


Forward Contracts (Regulation) Act (74 of 1952) 


——S. 4 (f) — See Ibid, S. 14A SC 1218 
———S. 6 — See Ibid, S. 14A SC 1218 


——Ss, 14A, 6, 4 Œ), 15 to 18, 26 — oe 
Markets (Regulation) Rules (1954), . TA — 
Rule intra vires rule-making power — Area 
covered by Ss. 6 and 14A different —- Scope of 
power of Commission under §. 14-A. AIR 1973 
Delhi 1, Reversed SC 1218 


~-——Ss, 14-A and 28 — Object of Chapter III-A 
inserted in 1960 — Forward Markets (Regula- 
tion) Rules (1954), R. 7-A — Unrecognised asso- 
ciation — Registration iicate in Form F— 
Imposition of certain conditions — Validity 
Delhi 96 (FB) 
-——Ss. 15 to 18 — See Ibid, S. 14-A 
SC 1218 


Forward Contracts Regn.) Act cone 
—S, 26 — See Ibid, S. 14-A C 1218 
S. 28 — See Ibid, ce 14-A dak 96 (FB) 
Forward Markets (Regulation) Rules (1954) 

R. 7-A — See Fo “Sia Contracts (Regula- 
tion) Act (1952), S. 14-A SC 1218; 


Delhi 96 (FB) 
Fundamental Rules . 
See under Civil Services. 
Genera] Clauses Act (10 of 1897) 
a . (59) — See Constitution of India, 


; Goa 19 
——S, 6 — Repeal of Act — Effect 
All 289 E 


Goa, Daman and Diu (Administration) Act (1 of 
1962) 


—Ss, 4, 5 — Applicability — Licence issued 
to party before application of the Act — Effect 

SC 1208 C 
——S. 4 (2) — See Houses and Rents — Public 
Premises (Ean of Unauthorised Occupants) 
Act adi Goa 19 C 
—S. 5 — See Ibid, S. 4 SC 1208 C 
$ 6 — See Constitution of India, Art. 2389 

Goa 19 A 
——S, 9 — Scope of — Validation 

SC 1208 D 


——S. 9 — Revalidation -— Original licence 

defective —- Mere extension of ¢ duration of 

licence could not cure defect SC 1208 E 

Goa, Daman & Diu (Protection from Eviction of 
Mundcars etc.) Act (1971) 


——Ss, 3, 9 — Scope and applicability 


Goa 17 
——S. 9 — See Ibid, S. 3 Goa 17 
Gold (Control) Act (45 of 1968) 

——S. 16 — Notification under S, 109 exempt- 
ing certain banks (but not pawn brokers) from 
operation of S. 16 —— Not violative of Art. 14 


Kant 114 
——S. 109 —- See Ibid, S. 16 Kant 114 
Hindu Law 
——Gift — Deposit injoint names of depositor 
and other person payable to either or survivor 
— Presumption Ker 83 
Joint family property —- See Evidence na 




















(1872), S. 114 Orissa 97 D 
Partition —- ‘Jesthansa” given to elder bro- 

ther — Not per se ground for striking down 

deed of partition Orissa 97 B 





Partition -— Merely because certain proper- 
ties have not been partitioned will not justify 
reopening of the partition Orissa 97 E 
Hindu Marriage Act (25 of 1955) 

—Ss. 11, 12 — Nullity of marriage — Hus- 
band’s Debio on ground of wife’s impotency 
= Evidence —— Sufficiency Raj 125 
——S. 12 — See Ibid, S. 11 Raj 125 
Hindu Succession Act (30 of 1956) 

——S, 23 — Partition of dwelling-house at the 
instance of a female heir or transferee of female 
heir ~~» Whether permissible Cal 282 


HOUSES AND RENTS 
-Bihar Buildings (Lease, Rent and Eviction) 
Control Act (8 of 1947) 


. 11 — Eviction-suit filed by Karta —- On 
Karta’s demise his sons can continue suit on 
same cause Pat 154 B 
S. 11 (1) (d) — Eviction for non-payment 
of rent within time — Conan ats default of 
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Houses & Rents — Bihar Buildings 
(cenid.) 


any two, and not two consecutive months 
Pat 154 A 


~—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947} 


~—-§, 28 — Maharashtra Co-operative Societies 
Act (24 of 1961), S. 91 — Specific Relief Act 
(1963), S. 41 (b)—-Declaratory suk under S. 28 and 
Arbitration Froceedings under Section 91 hoth 
pending — Grant of injunction by Smal! Causes 
- Court restraining prosecution of Arbitration Pro- 


ete, Act 





ceeding held contrary to §. 41 (b) Bom 158 

~M. P. Accommodation Control Act (41 of 
1961) 

D 12 (1) (a) and S. 18 (1) — Vendor trans- 

erring house to vendee on 14-6-72 — Tenant 

is liable to pay to vendee rent for whole month 

of June — Rent for June must be treated as 


arrears within S. 12 (1) (a) Madh Pra 115 J 


=D, 12 (1) (b) — Tenant pleader using 
ground floor as office and first floor for residence 
— Tenant vacating house in favour of his bro- 
ther — Brother using house in same manner -—— 
Occasional! visits by tenant to his old office to 
trace out old references — Tenant held parted 

with possession of both floors 
Madh Pra 115 F 


D, 12 (1) (b) and S. 14 and S. 4& (8) — 
Sub-letting, assignment and parting with posses- 
sion within S. 12 (1) (b) —~ When unlawful, in- 
dicated. S. A. No. 1015 of 1973, dated 7-2-1974 
(Mach. Pra.), Reversed Madh Pra 115 G 
mS 12 (1) (i) — Applicability 

Madh Pre 115 K 
———§, 13 (1) — See also Ibid, 5. 12 (1) (a) 

Madh Pra 115 J 

S. 13 (1) — Arrears due to vendor assigned 
to vendee — Tenant need not deposit arrears 

Madh Pra 115 H 
——-5. 14 — See Ibid, S. 12 {1) (b) 

Madh Pra 115 G 
mc. 43 (3) — See Ibid, 5. 12 (1) (b) 

Madh Pra 115 G 
-Public Premises (Eviction of Unauthorised Oc- 

cupants) Act (40 of 1971) 


Pre, — See Constitution of India, Art. 239 
Goa 19 A 

mD 2 b) — Constitution of India, Art, 1, 
Sch. VII, List 0, Entry 19 — ‘Forest’ in a 
Union territory — Is ‘premises’ within $. 2 (b) 
Goa 19 B 

S, 8 — Appointment as ‘Estate Officer’ ~ 
Appointee need not be Central Government ser- 
vant Goa 19 C 
Ss. 5, 9 — Order of eviction — Require- 
ments as to validity of Goa 19 D 
S, 9 — See Ibid, S. 5 Goa 19 D 


—Rajasthan Premises (Control of Rent and Evic- 
tion) Act (17 of 1950) 

S. 13 — Absence of provision as in other 

statutes relating to public, charitable and educa- 

tional trusts — Inference from Raj 111 C 


S. 18 — Suit for eviction of tenant —- On 
death of tenant his son brought in as legal re- 
presentative —- Prosecution if available Raj 128 
~S, 13 (1) — Finding as to existence and 
bona fides of requirement — Interference with 
in second appeel Raj 111 B 
———-§, 13 (1) (h) (ii) — Word “person” — Con- 
notation of Raj 111 D 




















Houses & Rents (contd.) 

—U. P. (Temporary. Control of Rent and Evic- 
tion Act (8 of 1947) 

S. 3 — Permision to evict tenant trom 

shop on ground of personal need and of old age 

of tenant resulting in lis incapacity to pursue 

his profession —~ Permission cannot be granted 

All 220 

U.P. Urban Buildings (Regulation of Lett- 
ing, Rent and Eviction) Act (13 of 1972) 

—S. 21 — Right of landlord to~eject tenant 


on ground of his bona fide requiremenf==s_not 
an unfettered right 


—U. P, Urban Buildings (Regulation cf Letting, 
Rent and Eviction) Fules (1972) 

R. 16 (2) (b) and (d) — Application by 

landlord for release of a shop — Case covered 

by R. 16 (2) (d) — Tenant having alternative ac- 

commodation in the same locality —- Whether 














shop can be released All 214 A 
R. 16 (2) (d) — See Constitution of India, 
Art. 226 All 214 B 


—W. B. Premises Tenancy Act (12 of 1956) 


Ss. 18 (8A) (as amended by Act 34 of 1969) 
— 5S. 18 (A) is valid — It is not violative of 
Art. 19 (1) ( on zround of its retrospective 
operation to pending suits and appeals. AIK 
1971 Cal 331 and ILR (1972) 2 Cal 660, Over- 
ruled; Decision of Calcutta 
versed SC 1146 
—W. B. Premises Tenancy (Second Amendment) 
Act (84 of 1969) 

—S. 4 — See Houses and Rents — W, B. 
Premises Tenancy Act (1956), S. 18 (8A) 

SC 1146 
— §. 13 — See Houses and Rents — W. B. 
Premises Tenancy Act (1956), S. 18 (8A) 

SC 1146 








Indian Independence Act (1947) (10 and 31 Geo 
VI, C 30) 

—S. 18 (1) — N. W. F. P. Rules — Appli- 

cability to person serving in provinces of Domi- 

nion of India , Delhi 82 A (FB) 

Insurance 


—Contract of — Material misrepresentation 
See Mad 162 


Interpretation of Statutes 


See also Houses and Rents 
mises Tenancy Act (1656), S. 





Pre- 





—- W, B 
18 (8A) 
SC 1146 
——Administrative -nterpretations —- Value of 
: Madh Pra 125 B 
——Clear and expticit language — Argument 
of hardship or inconvenience not admissible 
Madh Pra 104 D (FB) 
Definition in statute has to be followed — 
Decisions under diferent Acts —- Value of 
Punj 189 B 
Preamble and Context Madh Pra 125 E 
—Proviso —- Even a proviso can exist in the 
nature of a substantive provision 
Madh Pra 125 G 
Repugnancy of provisions ——» Interpretation 
leading to absurdity Madh Pra 125 D 
Welfare legislation Madh Pra 104 B (FB) 


Karnataka Land Reforms Act 1961 (Mysore Act 
10 of 1962) 


See under Tenancy Laws, 
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Kolhan Civil Justice (Regulating and Validating) 
Act 1966 (3 of 1367) 

-——S. 2 (b) and Schedule thereunder — Suit of 

value exceeding Rs. 800 —- Forum — Appeal 

—» Wilkinson’s Rule Pat 160 

——Sch. — See Ibid, S. 2 (b) Pat 160 


Land Acquisition Act (1 of 1894) 
——Ss. 3 (e), 38-A — “Company” — Food 
Corporation of India is a statutory body and 
fails within definition of “Company” Punj 189A 
—~—S, 4 — See Constitution of India, Art. 226 

Punj 189 F 
—S. 4 (1) — See also Ibid, S. 6 (1) 

C 1182 
Ss. 4 (1), 5-A —— Publication of substance 
of notification after expiry of statutory period — 
Notification rendered invalid AIL 202 
S. 4 (1) — Notification dated 1-10-1971, 
under —~ Validity of — Invalid objections 








Punj 186 
——S, 5-A — See Ibid, S. 4 (1) All 202 
——S. 6 — See also Constitution of India, 
Art. 226 Punj 189 F 


——S, 6 — Acquisition of land for public pur- 
pose — Court if can go behind declaration and 
find out whether land was needed for a public 
purpose Punj 189 C 
-——S, 6 and Part VII — Notification under 
S. 6 —- Acquisition for public purpose and not 
for company — Part VII not applicable 

Punj 189 D 
Ss. 6 (1) and 4 (1) (before amendment by 
Act 13 of 1967) — Land needed for public pur- 
pose — Satisfaction of Government SC 1182 
-——S. 17 (2) (c) (Punjab) —— Acquisition of land 
at State expenses for construction of godowns 
for storage of foodgrains —- Is for public pur- 
pose Punj 189 E 


-—-§, 80 — See 
(1) Ibid, S. 54 Mad 177 A 
(2) Court-fees and Suits Valuations —- Tamil 
Nadu Court-fees and Suits Valuation Act 
(1955), Sch. I, Art. 1 Mad 177 B 
——S. 831 (2) — See Ibid, S. 54 Mad 177 A 


——S§, 31 (2) — See Court-fees and Suits Valu- 
ations —- Tamil Nadu Court-fees and Suits Valu- 
ation Act (1955), Sch. I, Art. 1 Mad 177 B 
Part VIII (Ss. 38-44B) — See Ibid, S. 6 
Punj 189 D 

———§, 38-A —— See Ibid, §. 3 (e) 
Punj 189 A 


-——Ss. 54, 80 and 31 (2) — Reference under 
S. 30 and S. 81 (2) — Order made by Court 
not being award is not appealable under S. 54 
-— Appeal would lie under S. 96, Civil P. C. 
Mad 177 A 








Landlord and Tenant 


Lease — Forfeiture -—— Relieving lessee 
against forfeiture — Discretion of Court == See 
All 227 (Pts. A and B) 


Letters Patent (M. P.) 


——Cl. 10 — Civil P. C., (1908), O. 41, R. 22 
— Appeal under Ci, 10 lying as of right — 
Cross-objection under R, 22 can be filed as of 
right. AIR 1920 Cal 776 held not good law in 
view of AIR 1921 PC 80 Madh Pra 115 A 

—Cl. 10 —- Civil P. C. (1908), O. 41, R. 22 
-— Appeal under Cl. 10 lying only with leave 
of Single Judge — Cross-objection cannot be 
filed without leave of Single Judge. AIR 1957 








Letters Patent (M. P.) (contd.) 
All 48 and AIR 1962 All 509, Dissented from 
Madh Pra 115 B 
Cl. 10 — Appeal under Cl. 10 —— Respon- 
dent can support decree on grounds decided 
against him Madh Pra 115 C 
Limitation Act (9 of 1908) l 
——5. 6 — Applicability — S. 6 applies only 
where limitation is prescribed in Sch. I, Col. (8) 
of Limitation Act and not to limitation prescrib- 
ed by Civil P. C, Kant 121 
——S. 14 (1) — Exclusion of time taken for 
Civil Proceeding in wrong court — Conditions 
requisite —- Good faith and due diligence essen- 
ti Cal 208 C 
—-—-Art, 134-B -—— See Limitation Act (1963), 
S. 31 Andh Pra 153 
Limitation Act (86 of 1963) 
——5. 18 — Ses also Contract Act (1872), S. 25 
3 Mad 








164 
Ss. 18, 19 and 20 —— Part payment by one 
of several Muhamadan co-heirs — If can save 


limitation against other 'co-heirs also 

Ker 91 B 
——§. 18 — “Acknowledgment of liability” — 
Assignment of mortgage —- Mere transfer of the 
right in the mortgage would not amount to ac- 





knowledgment of liability Mad 171 
5. 19 — See Ibid, §. 18 Ker 91 B 
—--§. 20 — See Ibid, S. 18 Ker 91 B 


——S. 31, Art. 96 — Limitation Act (1908), 
Article 184-B — Suit for setting aside aliena- 
tion of endowed property by Mathadhipathi in 
1898 — Transferor died in 1906 — Suit filed 
in 1965 — Suit governed by Art. 184-B — Arti- 
cle 96 of new Act not attracted. AIR 1974 
Andh Pra 175, Reversed Andh Pra 153 
——Art. 96 — See Ibid, S. 81 Andh Pra 153 
Madhya Pradesh Accommodation Control 

Act (41 of 1961) 

See under Houses and Rents, 


Madhya Pradesh Gram Panchayats Election 
and Co-option Rules (1963) 
See under Panchayats. 
Madhya Pradesh Hydrogenated Vegetable 
Oil Dealers’ Licencing Order (1968) 
——Cl]. 3 (1) and (2) — See Essential Com- 
modities Act (1955), S. 3 , 
Madh Pra 125 A 


wa? Pradesh Money-Lenders Act (13 of 
3 


See under Debt Laws. 


Maharashtra Agricultural Lands (Ceiling on 
Holdings) (27 of 1961) 
See under Tenancy Laws, 
Maharashtra Co-operative Societies Act, 19606 
(24 of 1961 
See under Co-operative Societies, 
Mahomedan Law 
——Gift — See Civil P. C. (1908), O. 21, R.16 
Pat 150 
Maintenance of Internal Security Act (26 of 


9 

See under Public Safety. 
Maternity Benefit Act (53 of 1961) 
——§. 5 (3) — Maternity benefit — Calcula- 
tion — Working days in a week alone to be 
taken into account Ker 86 (FB) 
Mineral Concession Rules (1960) 
9 -- See Mines and Minerals (Regu- 
lation and Development) Act (1957), S. 10 
(1) Orissa 110 


i 
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Mines and Minerals (Regulation and Deve- 
lopment) Act (67 of 1957) 

——S. 10 (1) —- Mineral Concession Rules 

(1960), R. 9 — Requirement that the applica- 

tion for a prospecting licence shall be ac- 

companied by prescribed fee is mandatory 


Orissa 110 
Motor Vehicles Act (4 of 1939) 


——S. 2 (23-A) — Route — Between same 
terminii but in opposite direction constitutes 
two different routes Kant 126 
—S. 63 (7) — Prohibiting operator from 
entering into fresh contract outside State is 
violative of Article 19 (1) (g) of Constitution 
Kant 109 
——Ss. 96, 110-D -- Joint appeal by insurer 
and owner against the award — Not incom- 


petent Cal 218 D 
——S. 96 (2) — See Ibid, Section 110-D 
Cal 239 A 


——S. 110 (before its amendment in 1969) — 
Award in respect of damage to property of 
a third party — Tribunal had power to pass 
such an award. AIR 1971 Punj & Har 144, 
Dissented from Cal 218 A 


——S. 110 — Compensation — Third party 
meeting expenses of the injured and not 
claiming a refund from the injured — Injure 
is none the less entitled to compensation 

Cal 218 C 
——S. 110-A — Injured filing application for 
compensation within time —- Applicant died 
subsequently -- Application for enhanced 
damages by way of amendment by his suc- 
cessors — Is not barred by limitation 

All 198 

——S. 110-B — Award — Amount of com- 
pensation — Depends upon facts of each 
case — No hard and fast rule possible 


239 B 
——S. 110-D — See also Ibid, S. 93 
Cal 218 D 
——Ss. 110-D and 96 (2) — Appeal — Joint 
appeal by insurer and owner of vehicle 
against award of Claims ‘Tribunal -—- Appeal 
not on grounds mentioned in Section 96 (2) 
— Maintainability Cal 239 


MUNICIPALITIES 


—Bihbar and Orissa Municipal Act (7 of 
1922) 


——S. 82 — See Ibid, S. 100 (1) 
Pat 158 


——S. 100 (1) r/w S.82 and S. 108 — Liabi- 
lity topay taxes is that of owner —— Municipa- 
lity was duty bound to mutate the name of 
the real owner when the matter was brought 
to their notice Pat 158 
——S. 108 — See Ibid, Section 100 (1) 

Pat 158 
—Bombay Provincial Municipal Corporations 

Act (59 of 1949) 


——S. 2 (1-A) (i) — See Constitution of 
India, Article 14 
SC 1234 B 


—-S. 129 (b), Proviso — Amendments in 
its application to Gujarat by Gujarat Act, 5 
of 1970 — Taxation provisions — Not bad for 
excessive delegation of legislative power 
C 1234 D 
——S. 139 (1) (as made applicable to Cor- 
poration of Ahmedabad) —— Liability of 
Ahmedabad Electricity Company for pro- 
perty tax in respect of underground area 
occupied by its supply lines 
: SC 1234 G 


Municipalities — Bom. Provincial Muni. Cor- 
porations Act (centd.) 

——S. 406 (2) (e) — See Constitution of India, 

Article 14 SC 1234 C, E 

——S. 411 (bb} — See Constitution of India, 

Art. 14 Sc 


1234 C, E 
——S. 437-A — Ser: 
(1) Constitution of India, Art. 14 ` 
SC 1187 A, B 
. (2) Constitution of India, Art. 19 (I) 
SC 1187 C 
—Punjab Municipal Act (8 of 1911) 
——S. 29 — See Constitution of India, Art. 226 
Punjab 168 B (FB) 


ibhanaadeneh tet 


Negotiable Instrum2nt Act (26 of 1881) 


——Ss. 27 and 26 — Pronote — Instrument 
alone, and nof surrounding circumstances, 
should be looked at to determine promisor 
or promisee Goa 29 B 
—S. 28 — See Ibid, S. 27 

Goa 29 B 


——S, 32 — Pronote — Liability of maker — 
If affected if he executed it as guarantor or 
surety ; Goa 29 C 
——S. 118 — =xecution of pronote admitted 
— Court is bound to presume that instru- 
ment was made for consideration 


Goa 29 A 
PANCHAYVATS 
—Madh, Pra. Grem Panchayats Election and 
Co-option Kules (1963) 


R. 52 — Casting of vote — Assistance of 
Panag Oficer when cannot be availed 
o 








Madh Pra 99 A 
——R. 53 (4) — “Ballot paper found any- 
where” — Expression if confined only to 


ballot paper found Iying on the floor? 
Madh Pra 99 B 
—T. N. Panchayats Act (35 of 1958) 
——S. 178 (2: Gi) — T. N. Panchayats — 
Election Rules (1960), Rule 6 (1) — Election 
Tribunal not a Court but persona designata 
— Can only exercise powers conferred by 
Statute creating it ILR (1960) Mad 449, Over- 
ruled Mad 186 (FB) 
Tanabe Nadu Panchayats Election Rules 
——R. 6 (1) — See Panchayats — Tamil Nadu 
Panchayats Act (1958), S. 178 (2) (ii) 
i Mad 186 (FB) 
—U. P. Panchayat Raj Rules (1947) 
——R. 22 (2) — See Ibid, R. 22-KK 
All 225 B 
——R. 22-KK — Retirement from election — 
Joint application by all candidates except 
one — Presiding Officer not mentioning date 
and time of its presentation — Whether 
application b2ccmes invalid 
All 225 A 


——Rr. 22-KK, 22 (2) — Retirement from 
election — Jint application —- One of the 
candidates thocgh literate putting thumb- 
impression which has not been attested or 
verified — Application is not invalid 

All 225 B 





Patents and Designs Act (2 of 1911) 

— S. 2 (8) — Invention — What constitutes 
All 231 C 

—S5S. 3 — Whether firm can be Petraes 


patent ' : li 231 B 
--——S. 3 (3) — Dral assignment of invention 
All 231 
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Patents & Designs Act (contd.) 
——Ss. 26, 27 — Suit for infringement of 
patent —- Counter claim by defendant — 
Grounds All 231 D 
——S. 27 — See Ibid, S. 26 - All 231 D 
S. 201 — See Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) Act (1970), 
S. 2 SC 1252 H 
ae 299-300 — Evidence — Motive 

SC 1252 E 
——S. 864 — Death of deceased before he was 
kidnapped —-- Charge under S. 864 must neces- 
sarily SC 1252 G 


Post Office Savings Bank Rules 
R. 37 — See Hindu Law — Gift 
Ker 83 





Precedents 
—— Stare decisis, principle of 
Madh Pra 104 C (FB) 
Public Premises (Eviction of Unauthorised 
Occupants) Act (40 of 1971) 
see under Houses and Rents 


PUBLIC SAFETY 


—Maintenance of Internal Security Act (26 
of 1971) 
—S. 3 — See also 
(1} See Ibid, Section 8 SC 1165 B 
(2) See Ibid, Section 14 SC 1165 E 
(3} See Constitution of India, Art. 32 
SC 1165 A 
——S. 3 — Detention after withdrawal of 
agitation SC 1143 
——S. 3 — Detention order — Incidents re- 
lied upon, not proximate to date of order — 
Validity of order SC 1165 C 
——Ss. 3 and 8 — Detention on two grounds 
of alleged two acts of dacoities — One of 


grounds invalid — Order of detention is 
vitiated 1215 
S, 8 — See also Ibid, S. 3 SC 1215 





——S. 8 — Grounds of detention — Inference 
that there was other material not disclosed 
to petitioner — Held could not be drawn 
SC 1145 
— Ss. 8, 3 — Grounds for detention —— In- 
cidents mentioned therein, held under cir- 
cumstances, relatable to public order 
SC 1165 B 
——S. 8 — Grounds of detention — Detenu’s 
detention on criminal charges held, had 
nothing to do with ground being vague — 
Grounds held to be not vague SC 1165 D 
—S. 10 —- See also Constitution of India, 
Art. 32 SC 1114 
——S. 10 —- Reference to Advisory Board — 
State Government directed to consider and 
take early decision, on pending fresh re- 
presentations SC 1165 G 
— Ss. 14, 3 — Detention order — Review — 
Cases of detenus should be periodically re- 
viewed by the Government sC 1165 E 
——S. 15 — Release of detenu on parole — 
It is made only on request of party and for 
specific purpose — Court’s duty SC 1165 F 





Punjab Excise Act (1 of 1914) 

S. 59 (d) — Rules under — “Fixed fees” 
demand for, made on vendors of foreign 
liquor, holding licences in forms L-3, L-4 and 
L-5 — Held valid SC 1121 D 
——S. 59 (d) — Liquor licence rules under 
— Licence renewed in January 1968 but 
becoming effective only from April Ist, 1968 
— Amendment of rules in March 1968 would 
apply to the Licence SC 1121 E 





Punjab Municipal Act (3 of 1911) 
See under Municipalities 
Punjab Town Improvement Act (4 of 1922) 
——Ss. 4, 5, 8 — Election of 3 trustees by 
Municipal Committee — Every member of 
the Municipal Committee has a right to vote 
for each trustee. 1974 Cur LJ 37, Reversed 
Punj 168 A (FB) 
——5, 5 — See Ibid, Section 4 
Punj 168 A (FB) 
—~-5, 8 — See Ibid, S. 4 


Punj 168 A (FB) 
Railways Act (9 of 1890) 
——Ss. 72, 72-A and 75 — Before 1961 amend- 
ment — Consignment under Risk Note “X” 
at ordinary rate though its contents and 
value declared under Section 75 ~~ Non-deli- 
very at destination — Suit for compensation 
— Burden of proof Cal 203 A 
—-~S. 72-A — See Ibid, Section 72 
Cal 203 A 
——§, 75 — See Ibid, S. 72 Cal 203 A 
Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) 
See under Houses and Rents 
Rajasthan Secondary Education Regulation 
See under Education 
Registration Act (16 of 1508) 
==, 42 — See Succession Act (1925), Sec- 


tion 58 Punj 179 
——-5. 49 — See T. P. Act (1882), Sec. 53-A 
Goa 27 A 


Representation of the People Act (43 of 1951) 
. 116-A — See also Ibid, Section 123 (4) 

SC 1135 
—~S. 116A and 123 — Appeal to Supreme 
Court — Finding of fact — Scope of inter- 


amman 


ference SC 1178 A 
——~S, 123 — See also Ibid, Section 116-A 
SC 1178 A 


——Ss. 123 (4) and 116A — Corrupt practice 
— Fublication of pamphlets defamatory of 
appellant — Finding regarding — Reassess- 
ment of evidence Sare supreme Court in ap- 
peal Decision o dhra Pradesh High 
Court Reversed SC 1135 


Requisitioning and Acquisition of Immovable 
Property Act, (30 of 1952) 

8 (2) — Claim before Arbitrator — 
May differ from the compensation demanded 
from the Government Kant 124 B 
——-S. 8 (2) (a) — Contemplates payment of 
different amount of compensation for diffe- 
rent periods Kant 124 A 
ne shying Industry Regulation Act (21 of 
——5S. 6-A — See Rice Milling Industry (Re- 
gulation) (W. B. Second Amendment) - Act 
(1974), Pre Cal 235 
Rice Milling Industry (Regulation) (West 
Bengal Second Amendment) Act (53 of 1974) 
——-Preamble — Amendment of Rice Millin 

Industry (Regulation) Act, 1958 -—- If an 


a me 
L 


-how far Amendment Act is intra vires the 


State legislature Cal 235 


Sale 
——-Contract of -~ Instalment delivery — 
ra aa inseverable — Repudiation of con- 

act ` 

see Andh Pra 169 oe A) 
Sale of Goods Act (8 of 1930) 
———5, 37 — See Ibid, Section 38 (2) 

Andh Pra 169 A 

——S. 37 (2) — Delivery of excess quantity 
of goods — Buyer gets right to reject goods 
but not to cancel the contract Guj 112 
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Sale of Goods Act (contd.) 
——S. 38 (2) — Instalment delivery — De- 
fective supply in instalment — Contract held 
inseverable — Buyer can repudiate the entire 
remaining contract Andh Pra 169 A 
SALES TAX 
——Inter State trade -~—- Movement of 
goods under directions of State Trading Cor- 
poration — ether amount to inter-State 
sale See 1142 SC 
—Central Sales Tax Act (74 of 1956) 
——S. 3 — Movement of goods under direc- 
tions in authorisation notes of State Trading 
Corporation to its agent — Transactions, held 
not inter-State sales SC 1142 
—U. P. Sales Tax Act (15 of 1948) 
— Ss. 8, 3-A — Notifications issued under 
Section 8-A — “Woollen carpet kati” is neither 


“yarn” nor “woollen goods” — It is unclassified 
item and taxable at rate of 2 per cent under 
Sec. 3 SC 1262 


——S. 3-A — See Ibid, S. 8 SG 1262 


Specific Relief Act (47 of 1963) 


——S. 34 — Specific relief of declaration or 
injunction — Grant of — Discretionary — 
Conditions to be fulfilled — Interim iniunc- 
tion, when can be granted Kant 117 
——S. 37 — See also Constitution of India, 
Art. 226 Kant 122 C 
——S. 37 — Tenant in possession when 
Karnataka Act (1 of 1974) came into force 
— Surrender by tenant not in accordance 
with Section 25 of the Act — Tenany’s pos- 
Session must be presumed to have continu- 
ed Kant 111 A 
S. 37 — Principles governing issue of in- 
junction stated Kant 122 B 
——S. 40 (2), Proviso — Suit for injunction 
— Amendment of plaint seeking relief of 
damages in lieu of or in addition to injunc- 
tion cannot be refused Mad 189 
——S. 41 (b) — See Houses and Rents — 
Bombay Rents Hotel and Lodging House 
Rates Control Act (1947), Section 28 

‘Bom 158 





Stamp Act (2 of 1899) 
see under Stamp Duty 


. STAMP DUTY 
—Stamp Act (2 of 1899) 


——S. 57 and Sch. I — Release deed by wife 
in favour of husband of property purchased 
benami in her name by him — Held not a 
conveyance Mad 161 (FB) 
——Sch. I — See Ibid, Section 57 

Mad 161 (FB) 


Succession Act (89 of 1925) 


S. 58 — Testamentary capacity of execu- 
tor of a Will — Presumption and proof of 
Punj 179 
——S,. 399 — Appeal under — Order reject- 
ing prayer for treating application for pro- 
bate as a suit — Order passed under Ah- 
medabad City Court Rules —- Order is not 
appealable . Gu? 102 A 
Sugarcane Control (Additional Powers) Act 
(89 of 1962) 
——S. 2 — Sugarcane (Control) Amendment 
Order 1962 — Scope of — Validity 


All 239 B 
Sugarcane (Control) Order (1955) 
——Cl. 3A — See Essential Commodities A 
(1955), S. 3 All 289 A 





Supplementary Rules 
-Rule 2 (15) —- Probationer — Rights of 
Delhi 82 B (FB) 
Supreme Court (Enlargement of Criminal Appel- 
late Jurisdiction) Act (28 of 1970) 


S. 2 — Appeal as a matter of right 
SC 1252 A 
D, 2 —- Accused though charged for murder 
and also under S. £01, Penal Code, acquitted 
under §. 201 by S. J. and even High Court — 
Appeal to Supreme Corrt against life imprison- 
ment on murder charge by High Court after it 
had reversed order of acquittal by Additional 
Sessions Judge — Ijo eppeal against acquittal 
under S 201 filed in Supreme Court — In the 
circumstances, held, it was not possible for the 
Supreme Court to convict the accused for the 
first time under S. 201, Penal Code 
SC 1252 H 
Relief Act (4 of 





Tamil Nadu Agricuiturists? 
1938) 
See under Debt Laws 
Tamil Nadu Court-fees and Suits Valuation 
Act (14 of 1955) 
See under Court-fees and Suits Valuations 
Tamil Nadu Panchayzts Act (5 of 1958) 
See under Panchayats 
Tamil Nadu Panchayats Election Rules (1960) 
See under Panchayats 


Telegraph Act (13 of 1885) 


9S., 10, 16 and 17 — Official of Tele- 
graph Department giving undertaking to re- 
move telegraph lines within certain period 
-— Suit for enforcement of undertaking is 
not barred 221 A 


o, 10 (d) — See Ibid, Section 16 (3) 

All 221 B 
mmm, 16 — Sea Ibid, S. 10 All 221 A 
omen, 16 (3) — ‘Compensation’ — Meaning 
~- Question of damages cannot be decided by 
Department or by District Judge All 221 B 
wom, [7 — See Ibid, S. 10 

All 221 A 


TENANCY LAWS 


-Andhra Pradesh (Andhra Area) Tenancy Act 
(18 of 1956) 
tm a (C) ~ See Ibid, Section 16 (1) 
Andh Pra 158 B 
mS., 6, 8, 10, 13 and 16 (1) — Tenancy 
Tahsildar has power to investigate into 
jurisdictional facts for determining existence 
of relationship of landlord and cultivating 
tenant Andh Pra 158 A 
mmm, § «mm See Ibid, Section 6 
Andh Pra 158 A 
i, 10 — See Ibid. S. 6 
Andh Pra 158 A 
women, 13 —— See Ibid, S. 6 
Andh Pra 158 A 
momen, 16 (1) — See also Ibid, S. 6 
Andh Pra 158 A 
Ss, 16 (1) and 2 ‘c) — Tenancy Tahsil- 
dar can decide which amongst rivals is the 
“cultivating tenant” ard restrain: others from 
interfering with his possession 
Andh Pra 158 B 
—Bihar Land Reforms Act (30 of 1950) 
mm D, 4 e See Ibd, S. 6 Pat 164 
„S, 6, 4 — Partition suit relating to pro- 
prietary interest — Estate vesting in State 
pending preparation of final decree — Final 
decree becomes infructuous and a eta 
at 164 
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Tenancy Laws (contd.) 


—Bombay Tenancy and Agricultural Lands 
Act (67 of 1948) 
——S. 4 — See Ibid, S. 27 Kant 102 C 


——Ss. 27 and 4 (as it stood before amend- 
ment by Act 13 of 1956) — Words “person law- 
fully cultivating any land” in Section 4 — 
Meaning of Kant 102 C 
——S. 27 (as amended by Act 13 of 1956) — 
Section 27 is not retrospective Kant 102 D 
——S. 33-B —- Application for possession by 
landlord under Section 33-B — Death of 
landlord during pendency of appeal — Rights 
of heirs to get possession — Spl. Civil Ap- 
peal No. 2365 of 1967, D/- 17-8-1971 (Bom) 
Overruled Bom 13 


—Bombay Tenancy and Agricultural Lands. 


(Vidarbha Region) Act (58 of 1958) 

S. 36 — Land in possession of tenant — 
Possession taken in contravention of S. 36 
(2) — Application for restoration by tenant 
maintainable Bom 160 B 
——S. 124 — Civil P. C. (1908), S. 54 — 
Partition decree respecting agricultural land 
— Land subject to tenancy — Tenants par- 
ties to partition suit — Civil Court could 
grant only symbolical possession to allottee 
of land Bom 160 A 
—Karnataka Land Reforms Act (10 of 1962) 
——S. 25 — See Specific Relief Act (1963), 





S. 37 Kant 111 A 
——S. 80 — Court sale of an agricultural 
land — Contention that purchaser could not 
have purchased land — Not available in 
enquiry under Order 2]; Rule 90, C. P. C. 

Kant 97 B 


—Maharashtra Agricultural Lands 
on Holdings) Act (27 of 1961) 


(Ceiling 


——S. 21 (5) — See 
(1) Constitution of India, Art. 31-A 
SC 1193 B 
(2) Constitution of India, Art. 31-B 
SC 1193 A 


——-S. 28-1AA — See 
(1) Constitution of India, Art. 31-A 
SC 1193 B 
(2) Constitution of India, Art. 31 B 
SC 1193 A 
—U. P. Imposition of Ceiling on Land Hold- 
ings Act (I of 1960) 
——Ss. 27, 37 — Settlement of surplus land 
— Power of Prescribed Authority to review 


order All 199 A 
—S. 37 — See Ibid, S. 27 All 199 A 
—West Bengal Non-Agricultural Tenancy 


Act (20 of 1949) 
S..7 (5) — “Landlord has allowed pucca 
structures” — Meaning of “Allowed” 

Cal 194 A 





ET SE EE AT 


Transfer of Property Act (4 of 1882) 
——S. 8 — See Houses and Rents — M. P. 
Accommodation Control Act (1961), Sec. 12 
(1) (a) Madh Pra 115 J 
——S. 36 — See also Houses and Rents — 
M. P. Accommodation Control Act (1961), 
S. 12 (1) (a) Madh Pra 115 J 
. 36 — Applicability Madh Pra 115 I 
——S. 44 — See Hindu Succession Act (1956), 
S. 23 Cal 232 


= 


Transfer of Property Act (contd.) 
-9 538-A — Suit for possession by lessor 
~~ Lessee possessing property by virtue of 
unregistered lease deed — Lease deed is ad- 
missible to prove a plea of possession 
Goa 27 A 
99, 106, 110 and 116 — Notice to quit — 
Monthly tenancy according to English Calen- 
ar for one year from Ist January — Tenant 
holding over —- Notice to quit with the ex- 
piry of December — If and when invalid 
Cal 194 B 
D 110 — See Ibid ‚S. 106 Cal 194 B 
9, 114 — Relieving lessee against forfei- 


ture —- Discretion of court — Earlier default 
in payment of rent is a relevant considera- 
tion All 227 A 
~~, 114 — Relieving lessee against forfei- 
ture — Interference with exercise of dis- 
cretion in revision All 227 B 
~~~, 116 —- See Ibid, 106 Cal 194 B 


Trusts Act (2 of 1882) 

~-~-—-S. 82 — See Stamp Duty — Stamp Act 
(1899), S. 57 Mad 161 (¥B) 
~——-SS. 88, 90 — Advantage gained by co- 
Sharer —— Renewal of lease by co-~sharer 
when lease in favour of joint co-sharers sub- 


sisting — It enure to the advantage of 
the other co-sharers Pat 175 
m, 99 ~~ See Ibid, S. 88 Pat 175 


U. P. Imposition of Ceiling on Land Hold- 
ings Act (1 of 1960) 
See under Tenancy Laws 


U. P. Panchayat Raj Rules (1947) 
See under Panchayats 

U. P. Sales Tax Act (15 of 1948) 
See under Sales Tax, 


U. P. (Temporary) Control of Rent and Evic- 
tion Act (3 of 1947) 
See under Houses and Rents 


U. P. Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act (13 of 1972) 
See under Houses and Rents 
U. P. Urban Buildings (Regulation of Let- 
ting, Rent and Eviction) Rules (1972) 
See under Houses and Rents 
West Bengal Non-Agricultural Tenancy Act 
(20 of 1949) 
See under Tenancy Laws 
W. B. Premises Tenancy Act (12 of 1956) 
See under Houses and Rents 
. B. Premises Tenancy (Second Amend- 
ment) Act (34 of 1969) 
~~}, 13 — See under Houses and Rents 
Wills 
Testamentary capacity of executor — 
Presumption and proof See Punj 179 
Words and Phrases — ‘Court’ 
See Contempt of Courts Act (1952), S. 3 


2 Bom 143 (FB) 
amo Week” —- See Maternity 


Benefit Act 
(1961), Section 5 (3) Ker 86 (FB) 
Writs 


—~--Contractual obligation — Breach of con- 
tract by State Electricity Board — Relief if 
can be refused See Orissa (Pt E) 
—-———-Enforcement of contractual rights 


See 1121 SC (Pt A) 








ERRATA 
AIR 1975 SC 1198 (June) 


(i) For “From Bombay” Read 77 


Bom LR 261. 


(ii) In Point (A) Short Note and Long Note and Point (B) Short Note. 
For ‘S.C.A. No. 1271 of 1968, D/- 8-4-1974 ‘Bom Read ‘77 Bom LR 261? 
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AIR 1975 SUPREME COURT 1121 
(From: Punjab and Haryana)* 
A. N. RAY, C. J., K. K. MATHEW, Y. V. 
CHANDRACHUD, A. -ALAGIRISWAMI 
AND A. C. GUPTA, JJ. 


Har Shankar and others etc. etc., Ap- 
pellants v. The Deputy Excise and Taxation 
Commissioner and others etc., Respondents. 

Civil Appeals Nos. 365, 366, 485, 1102, 
1260 to 1263, 1385, 1537, 1548 to 1551, 1553 
to 1555, 1557 to 1560, 1566 to 1573, 1588, 
1589 and 2205 of 1969, D/- 21-1-1975. 


(A) Constitution of India, Art. 226 — 
Contractual obligations — A writ petition. is 
not an appropriate remedy [or impeaching 
validity of contractual obligations — Liquor 
shops, auction sale of, to licensees — Condi- 
tions of sale — Vendees cannot subsequently 
‘apply under Art. 226, for writ to ayoid en- 
forcement against them, of their obligations 
under the terms of auction. (Paras 21, 22) 


(B) Constitution of India, Art. 19 (1) (g) 
and (6) — Prohibition — State can prohibit 
every form of dealing in intoxicants — No 
fundamental right to do trade or business in 
intoxicants — State can permit dealings in 
intoxicants on such terms as it deems expe- 
dient. 


There is no fundamental right to do trade 
or business in intoxicants. The- State, under 
its regulatory powers, has the right to pro- 
hibit absolutely every form of activity in fe- 
lation to intoxicants —. its manufacture, 
storage, export, import, sale and possession. 
In all their manifestations, these rights are 
vested in the State and indeed without such 
vesting there can be no effective regulation 
of various forms of activities in relation to 
intoxicants. The wider right to prohibit ab- 
solutely would includd the narrower right to 
permit dealings in intoxicants on such terms 
of general application as the State deems ex- 
pedient. Since rights in regard to intoxicants 
belong to the State, it is open to the Gov- 
ernment to part with those rights for a con- 
sideration. (Paras 53, 54, 55) 


(©) Constitution of India, Art. 265 -— 
Distinction between tax and fee — Charac- 
teristics of tax, fee and excise duty. 

The distinction which the Constitution 
makes for legislative purposes between a ‘tax’ 
and a ‘fee’ and the characteristics of these 
two as also of “excise duty” are well known. 
A tax is a compulsory exaction of money by 
public authority for public purposes enforce- 
able by law and is not a payment for ser- 
vices rendered. A fee is a charge for special 
services rendered to individuals by some goy- 
ernmental agency and such a charge has an 
element in it of a quid pro quo. Excise 
duty is primarily a duty on the production 


#(C. W. Nos. 37 of 1969 etc. ete, D/- 24-1- 
1969 — Punj. and Har.). 
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or manufacture of goods produced or manu- 
factured within the country. (Para 56) 


The amounts charged to the licensees in 
the instant case are neither in the nature of 
a tax nor of an excise duty. (Para 56) 

The “Licence fee’ which the State Gov- 
ernment charged to the licensees through the 
medium of auctions or the “fixed fee’ which 
it charged to the vendors of foreign liquor 
holding licences need bear no quid pro quo 
to the services rendered to the licensees. The 
word “fee” is not used in the Excise Act or 
the Rules thereunder in the technical sense 
of the expression. By “Licence fee’ or “fixed 
fee” is meant the price or consideration which 
the Government charges to the licensees for 
parting with its privileges and granting them 
to the licensees. As the State can carry on 
a trade or business, such a charge is the nor- 
mal incident of a trading or business transac- 
tion. The amount charged to the licensees 
is not a fee properly so-called nor indeed a 
tax but is in the nature of the price of a pri- 
vilege, which the purchaser has to pay in any 
trading or business transaction. 

(Paras 56, 59) 


(D) Punjab Excise Act (1 of 1914), S. 59 
(d) — Rules under — “Fixed fees” demand 
for, made om vendors of foreign liquor, hold- 
ing licences in forms L-3, L-4 and L-5 — 
Held valid. 

As the amount payable by the licensees 
on the basis of the bids offered by them in 
auctions and on the basis of ‘Fixed and As- 
sessed Fees’ is neither a fee in the technical 
Sense nor a tax but is in the nature of the 
price of a privilege, there is no question of 
the Financial Commissioner Jacking the 
power to organise auctions so as to authorise 
the recovery of any amount which is not a 
fee properly so-called. The Financial Com- 
missioner, under Section 34 of the Act read 
with’ Rule 59 (d), has the power to direct 
that licences may be granted on payment of 
such fees, that is, such consideration as he 
may, by rules, prescribe. It is open to him 
to frame a rule directing that any class of 
licenses may be granted. on payment of fees 
fixed by auction. Once it is appreciated that 
auctions are only a mode’ or medium for as- 
certaining the best price obtainable for the 
grant of privilege to sell liquor, there would 
be no contradiction in terms in directing that 
a class of “licences may be granted on the 
fee fixed by auction.” (Para 63) 
; (Œ) Punjab Excise Act (1 of 1914), Sec- 
tion 59 (d) — Liquor licence rules under — 
Licence renewed in January 1968 but becom- 
ing effective only from April 1st, 1968 — 
Amendment of rules in March 1968 would 
apply to the Licence. (Para 65) 
Cases Referred: Chronological Paras 


(1974) Civil Appeals Nos. 1711-1721 and 1723 
“ of 1974, D/- 27-11-1974 = AIR 1975 SC 
360 = 1975 Tax LR 1288 52, 53 
AIR 1972 SC 1816 = (1972) 3 SCR 784 = 
1972 Tax LR 2298 51, 53 
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AIR 1972 SC 1863 == (1973) 1 SCR 533 


46, 
- (1972) C. A. Nos. 1642 -and 1643 of 1968, 
D/- 21-8-1972 (SC) 62 
(1968) Civil Writ No. 1376 of 1967, D/- 12-3- 
1968 (Punj and Har) 5. 14, 62 
AIR 1967 SC 1368 = (1967) 3 SCR 50 48, 
‘51, 52, 54, 67 
AIR 1967 SC 1512 = (1967) 1 SCR 548 56 
(1967) C. A. No. 1415 of 1966, D/- 10-4- 
1967 = 1968 SCD 14 61 
(1967) Civil Writ No. 538 of 1966, D/- 6-2- 
1967 = 1967 Cur LJ 460 5, 62 
AIR 1966 SC 334 = (1966) 1 SCR 120 17 
er 1959 SC 149 = 1959 Supp (1) ar 
Z 
AIR 1958 SC 398 = 1958 SCR 1240 45, 53 


AIR 1957 SC 414 = 1957 SCR 295 T 43, 
AIR 1957 SC 699 = 1957 SCR 874 49, 53 
AIR 1954 SC 220 = 1954 SCR 873 39, 


45, 51, 53, 59 
AIR 1954 SC 282 = 1954 SCR 1005 56 
AIR 1951 SC 318 = 1951 SCR 682 44, 53 
(1907) 52 Law Ed 578 208 US 472 . 57 
(1907) 52 Law Ed 581 208 US 480 57 
(1899) 44 Law Ed 725 = 177 US 183 57 
(1890) 34 Law Ed 620 = 137 US 86 40 
(1882) 7 AC 829 = 51 LJ PC 77 44 
60 CLR 263 56 


Mr. V. M. Tarkunde, Sr. Advocate (In 
C. As. Nos. 1566, 485 of 1969), Mr. A. K. 
Sen, Sr. Advocate, (in C. As. Nos. 1559 and 
1588 of 1969), Mr. Tirath Singh Munjral, Ad- 
vocate (In all the appeals except C. As. Nos. 
1537, 1554, 1557 and 1558 of 1969), Mr. P. C. 
Bhartari and O. C. Mathur Advocates of M/s. 
J. B. Dadachandji & Co.; (In all the appeals), 
and Mr. B. P. Jha, Advocate (In all the ap- 
peals except C. As. Nos. 1566, 485, 1559 
and 1588 of 1969 with them), for Appel- 
lants (In C. As. Nos. 365, 366, 1102, 1537, 
1548-1551, 1553-1555, 1557-1560, 1566-1573, 
1588 and 1589 of 1969): 


M/s. S. K. Mehta, K. R. Nagaraja and 
M. Qamaruddin, Advocates, for Appellants 
(In C. As. Nos. 1260-1263 of 1969): 


M/s. K. B. Rohtagi and Tarachand 
Sharma Advocates, for Appellants (in C. A. 
No. 1385 of 1969): 


M/s. Tirath Singh Munjral and H. K. 
Puri, Advocates for Appellants din C. A. 
No. 2205 of 1969): 


Mr. F. S. Nariman, Addi. Sol. Gen. of 
India Mn C. A. No. 365 of 1969), Mr. V. C. 
Mahajan, Advocate (in C. A. No. 1102 of 
1969), Mr. H. S. Dhillon, Advocate (In C. As. 
Nos. 1260-1263 of 1969), Mr. K. S. Suri, Ad- 
vocate (In C. A: No. 1385 of 1969), Mr. S. S. 
Jauhar, Advocate In C.A. No. 1537 of 1969) 
Mr. S. K. Gambhir, Advocate (In C.As. Nos. 
1548-1551 of 1969), Mr. N. S. Das. Behl, Ad- 
vocate, (In C.As. Nos. 1553-1555 of 1969), Mr. 
Bishamber Lal, Advocate (In C. As, Nos. 
1557-1560 of 1969), Mr. Harbans Singh, Ad- 
vocate (In C. As. Nos. 1566-1573 of 1969), 
Mr. N. N. Goswami, Advocate, Gin C. As. 
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Nos. 1588-1589 of 1969), Mr. K. S. Chawla, 
Advocate (in C. A. No. 2205 of 1969), Mr. 
O. P. Sharma, Advocate (In all the matters) 
with him for Respondents (in C. As. Nos. 
366, 1260-1263, 1335, 1537, 1548-1551, 1553- 
1555, 1557-1560, 1£66-1567, 1573 and 2205 of 
1969 and Respondents Nos. 1-3 (in C. As. 
Nos. 365, 1102, 1558-1572, 1588 and 1589 of 


1969). 

M/s. O. P. Sharma. for Mr. R. N. 
Sachthey, Advocaze, for Respondents dn 
C. A. No. 485 of 1969). 

Judgment of the Court was delivered by 

CHANDRACHUD, J. :— This is a group 
of appeals founded on certificates of fitness 
granted by the H-gh Court of Punjab and 
Haryana under Articles 132 (1) and 133 (1) 
(a) and (c) of the Constitution. The appeals 
arise out of a common judgment dated 
November 18, 1968 rendered by the High 
Court in a batch of 152 writ petitions under 
Article 226 of the Constitution. Those peti- 
tions were filed ty quor contractors and 
hoteliers to challenge the demands made upon 
them by the Department of Excise and Re- 
venue, Government of Punjab. 

2. The appellants are mostly retail 
vendors of country liquor holding licenses for 
the sale of liquor in specified vends. Those 
licences were granted to them on acceptance 
of their bids in the auctions held by the 
Excise Department, Government of Punjab. 
The ‘licence fees’ realised through bids made 
in the auctions are said to be in the neighbour- 
hood of Rs. 29 crores. 

3. In Civil Appeals Nos. 485 and 
2205 of 1969, the appellants held licences for 
the retail sale of foreign liquor for consump- 
tion on the premises of their respective 
establishments, 


4. Civil Writ No. 2646 of 1968 out 
of which Civil Appeal No. 365 of 1971 arises, 
may be taken to oe typical of the petitions 
filed by retail vendors of country liquor. For 
understanding the points in controversy it 
would be enough t> refer to the facts of that 
petition. 

5. Auctions for granting the right to 
sell country liquor for the year 1968-69 were 
initially held in various districts of Punjab 
on or about 8-3-1968 in pursuance of condi- 
tions of auction framed on February 19, 
1968. Those auctions became ineffective by 
reason of a judgment, D/- 12-3-1968 of a 
Division Bench of the High Court of Punjab 
and Haryana in Civil Writ No. 1376 of 1967 
(Jage Ram v. State of Haryana). Following 
an earlier judgment in Bhajan Lal v. State 
of Punjab (Civil Writ No. 538 of 1966 decid- 
ed on 6-2-1967) == (1967 Cur LF 460) the 
High Court took the view that the licence 
fee realised through the medium of auctions 
was really in the nature of “still-head duty” 
and that the licensees could not be called 
upon by the Government to pay still-head 
duty on the liquor quota which, under the 
terms of auctions, they were bound to lift but 
which in fact was not lifted by them. 
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6. On March 21, 1968 a meeting of 
the State Excise Officers was held under the 
chairmanship of the Financial Commissioner 
to evolve a new formula for leasing the right 
to sell liquor so as to meet the judgment in 
Jage Ram's case. The new policy contain- 
ing fresh terms and conditions of auction 
was announced on the 22nd and the impugn- 
ed auctions in pursuance of that policy were 
held immediately thereafter. 

7. On March 23, 1968 the first res- 
pondent — the Deputy Excise and Taxation 
Commissioner, Jullunder — held an auction 
for granting the right to sell country liquor 
at the ‘Town Hall Vend’ and’ the ‘Kailash 
Cinema Chowk Vend’, Ludhiana. The ap- 
pellants gave bids in the sum of Rs. 34,01,000 
and Rs. 12,02,000 respectively for the two 
vends and those bids were duly accepted by 
the first respondent. ‘The appellants were 
then granted licences in Form L. 14-A of 
the Punjab Liquor Licence Rules, 1956 (here- 
in called “the Rules”). Form L. 14-A is pre- 
scribed under the Rules for the grant of 
licences for “retail vend of country spirit for 
consumption off the premises.” 

8. The conditions governing auctions 
were notified through announcements made 
at the time of auctions. Condition No. í 
provides that all licences for sale of country 
spirit, foreign liquor, Beer, etc. shall be grant- 
ed subject to the provisions of the Punjab 
Excise Act, 1 of 1914, (hereinafter called “the 
Act”) and the rules framed thereunder. By 
Condition 14 (i), licences for retail vend of 
country spirit are granted on the basis of 
“licence fee” fixed by auction. Condition 14 
(ii) requires that the quota of country liquor 
fixed for each vend must be- announced be- 
fore the vend is put to auction. Under Con- 
dition 15 (i) the successful bidder has to 


deposit security equivalent to 1/24th of the- 


amount of the annual licence fee within the 
siated period. The security is refundable to 
the licensee at the end of the year unless it 
is liable to be forfeited or adjusted against 
any amount dne from him in respect of the 
licence. Clause (ii) of Condition 15 requires 
the successful bidder to pay the whole amount 
of licence fee in 24 equal instalments spread. 
over the year. Clause Gii) of Condition 15 
authorises the Collector to resell the vend if 
the successful bidder fails to deposit the secu- 
rity or refuses to accept the licence. In the 
event of such resale, any deficiency in the 
licence fee is recoverable from the defaulter 
in the manner laid down in Section 60 of the 
Act which provides by clauses (a) and (c) 
that all “excise revenue” and all amounts 
due to the Government on account of any 
contract relating to the excise revenue may 
be recovered from the person ‘liable to pay 
the same by. any process for the recovery of 
arrears of land revenue. By Condition 15 
(iv), a similar right is conferred on the Col- 
lector to resell the vend in the event of the 
cancellation of a licence. By Condition 17, 
the: still-head duty on ordinary spiced country 
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spirit is leviable at the rate of Re. 0.64 per 
proof litre. Condition 18 (i) entitles the 
licensee to the refund of the proportionate 
part of the licence fee if there is a shortfall 
in the supply of liquor to him but he is not 
entitled to any compensation or damages for 
the short supply. By Condition No. 24, the 
maximum price at which the spiced country 
a ee be sold by ae licensee: is fixed 
at Rs. 10. uart, Rs. 5.25 per pint and 
Rs. 2.75 per Nip. awe 


9 The Town Hall Vend was auc- 
tioned on the basis of the fixed quota of 
1,50,560 proof litres which is equivalent to 
4,01,000 bottles per year. The Kailash Cinema 
Chowk Vend was auctioned on the basis of 
the fixed quota of 50,506 proof litres which 
is equivalent to 1,34,685 bottles per year. 


10.° The appellants deposited Rupees 
1,41,708 for the Town Hall Vend and R ipes 
50,091 for the Kailash Cinema Chowk Vend 
being 1/24th of the licence fee required to 
be deposited by way of security. They were, : 
however, unable to meet’ their obligations 
under the conditions of auction and fell in 
arrears. The State Government demanded 
the payment, threatened to cancel the licences 
granted to the appellants and declared its in- 
tention to resell the vends at the risk of the 
appellants. l 


11. On August 22, 1968 the appellants 
filed their writ petition in the High hurt of 
Punjab and Haryana. They prayed for three 
teliefs out of which only two were pressed 
at the hearing. They asked for a direction 
quashing the auctions held on March 23, 1968 
and secondly they asked that the respondents 
be restrained from enforcing the obligations . 
atising under the terms and conditions of the 
auctions. The Deputy Excise and Taxation 
Commissioner, Jullundur, is the first respond- 
ent to the petition; the Excise and Taxation 
Commissioner, Punjab, Patiala, is the second 
respondent; and the State of Punjab is the 
third respondent. The relief sought against 
the fourth respondent — a private firm — was 
not pressed, 


i Though several contentions — 
factual and legal — were raised in the peti- 
tions, the appellants restricted their challenge, 
in the High Court, to the following points :— 

(1) The Excise and Taxation Commis- 
sioner (who in the Punjab exercised 
tbe powers of a financial Commis- 
sioner under the Act) had no jurisdic- 
tion to determine the method of dis- 
posal of the country liquor vends; 


The power conferred on the Financial 
Commissioner under Section 34 of the 
Act to grant a licence, permit or pass 
on payment of such fees, if any, as 
he may direct did not extend to dis- 
posing of the country liguor -vends by 
auction; 

The impugned auctions conducted 
under the amended Rule 36 on the 


(2) 


(3) 
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basis of estimated quota in proof litres 
was In substance founded on the same 
+ system which had been struck down 
by the High Court in Jage Ram’s case 
where it was held that the levy imposed 
through the medium of aucticns was 
a tax and not a licence fee; 
The State Government alone was com- 
petent to impose a tax or an excise 
duty under the Act; that power could 
not be delegated to the Financial Com- 
misioner or any other officer; 
Section 34 of the Act which empower- 
ed the Financial Commissioner to levy 
fees was not a charging section; but if 
z it is construed as containing a delega- 
; tion to him of the power of the State 
to levy taxes, no guidelines were laid 
down and thus the delegation was ex- 
cessive. 


The fee which could be imposed by 
the Financial Commissioner under 
Section 34 of the Act could only be 
justified if it had a reasonable rela- 
tion to the services rendered to the 
4 licensees. If it was imposed solely or 
mainly for the purpose of collecting 
tt revenue, it was outside the ambit of 

Item 66 of' List I of the Seventh Sche- 
dule of the Constitution. The amounts. 

realised in the auctions in the guise 
of licence fees were so exhorbifant that 
they could not possibly be justified 
under item 66. 


The rule fixing the maximum price at 
which a licencee could sell a bottle of 
- liquor was ultra vires of the rule-mak- 
ing powers of the Financial Commis- 
sioner under Section 59 of the Act. 
13. The High Court negatived all of 
these contentions. It held that the State Legis- 
lature was competent to regulate the busi- 
ness of vending intoxicating liquors, that 
various provisions of the Act showed that 
the State Government had the exclusive right 
to manufacture or sell intoxicants, that the 
Financial Commissioner had the jurisdiction 
to determine the method of disposal of coun- 
try liquor vends, that the rules under which 
the impugned auctions were held zre sub- 
stantially different from those under which 
the auctions challenged in Jage Ram’s case 
were held, that Section 34 of the Act is not 
an instance of delegated legislation and that 
the fixation of the maximum price of country 
liquor was a part of the power to regulate 
the trade in liquor. On the main contention 
that the levy in the shape of licence fee was 
unconstitutional, the High Court held that 
licences granted for regulating trade in intoxi- 
cating liquors stand in a class by themselves 
and that the consideration which governs 
licence fees charged in return for services 
rendered cannot apply to licences issued to 
the successful bidders at auctions of liquor 
vends. The High Court further held that 
Entry 66 in the State List is not confined to 
fees levied for services rendered but extends 


(4) 


(3) 


(6) 


(7) 
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to all kinds of fees and therefore the imposi- 
tion of the licence fee was within the ambit 
of that Entry. 

14. Before us, the controversy was 
limited to the follcwing contentions : 

1. The Financial Commissioner has no 
power to frame rules so as to authorise 
the grant of liquor licences by holding 
auctions; 

2, Under Section 34 of the Punjab Ex- 
cise Act, 1914, the Financial Commis- 
sioner has no right to authorise the 
levy or collection of any amount which, 
strictly, is not a fee; an auction bid for 
fixing ‘fees’ is a contradiction in terms; 

3. The licence fee bears no relationship 
with the services rendered to the licen- 
sees and is therefore not a ‘fee’ in the 
true sense. Nor can the licence fee 
be justified as an ‘excise duty’ as it is 
not levied cn the manufacture or pro- 
duction of liquor; 


4. The real cheracter of the levy imposed 
on licensees through the medium of 
auctions is that it is in the nature of 
a tax; and che Financial Commissioner 
who is an independent statutory autho- 
tity having powers which are distinct 
and differert from those of the Gov- 
ernment, hes no authority to impose 
the tax; nor indeed, has the State Gov- 
ernment the power to impose such a 
tax. 


5. The Govermmert cannot under a cone 
tract impose a levy which it has no 
power to impose by law; 

6. The new terms and conditions of auc- 
tions are, basically and in substance, 
Similar to those which were struck down 
by the Punjab High Court in Jage 
Ram’s case Civil Writ No. 1376 of 
1967, Dj- 12-3-1968 (Punj and Har) 
and which decision was affirmed in 
appeal by fhe Supreme Court, and 


7. The demand made by the Government 
for payment of large sums of money 
by hoteliers and bar-keepers who sup- 
ply foreign liquor for consumption on 
their: premises fs arbitrary, without the 
authority oZ law and otherwise illegal. 

15. Learned counsel for the respond- 
ents raised a preliminary objection to the 
maintainability of the writ petitions filed by 
the appellants and to the grant of reliefs 
claimed by them. He contends that such of 
the. appellants wh> offered their bids in the 
auctions did so wth a full knowledge of the 
terms and conditions attaching to the auctions 
and they cannot, by their writ petitions, be 
permitted to wriggle out of the contractual 
obligations arising out of the acceptance of 
their bids. This objection is well founded 
and must be accepted. 

16. Those interested in running the 
country liquor vends offered their bids volun- 
tarily in the auctions keld for granting licences 
for the sale of country liquor. The terms 
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and conditions of auctions were announced 
before the auctions were held and the bidders 
participated in the auctions without a demur 
and with full knowledge of the commitments 
which the bids involved. The announcement 
of conditions governing the auctions were in 
the nature of an invitation to an offer to those 
who were interested in the sale of country 
liquor. The bids given in the auctions were 
offers made by prospective vendors to the 
Government. The Government’s acceptance 
of those bids was the acceptance of willing 
offers made to it. On such acceptance, the 
contract between the bidders and the Gov- 
ernment became concluded and a binding 
agreement came into existence between them. 
The successful bidders were then granted 
licences evidencing the terms of contract be- 
tween them and the Government, under 
which they became entitled to sell liquor. 
The licensees exploited the respective licences 
for a portion of the period of their currency, 
presumably in expectation of a profit. Com- 
mercial considerations may have revealed an 
error of judgment in the initial assessment of 
profitability of the adventure- but that is a 
normal incident of all trading transactions. 
Those who contract with open eyes must ac- 
cept the burdens of the contract along with 
its benefits. The powers of the Financial 
Commissioner to grant liquor licences by 
auction and to collect licence fees through 
they medium of auctions cannot by writ peti- 
tions be questioned by those who, had their 
venture succeeded, would have relied upon 
those very powers to found a legal claim. 
Reciprocal rights and obligations arising out 
of contract do not depend for their enfor- 
ceability upon whether a contracting party 
finds it. prudent to abide by the terms of the 
contract. By such a test no contract could 
ever have a binding force. 


17. In Lekhraj Satramdas Lalvani v. 
Deputy Custodian-cum-Managing  Offficer, 
Bombay, (1966) 1 SCR 120 = (AIR 1966 
SC 334) the appellant who was removed from 
the managership of certain evacuee properties 
filed a petition in the Kerala High Court 
under Article 226 of the Constitution pray- 
ing for a Writ of Mandamus against the 
Deputy Custodian and others. This Court 
held that the appellant’s appointment was con- 
tractual in its nature and the duties or obli- 
gations drising out of contract could not be 
enforced by the machinery of a writ under 
Article 226. 


18. There was some discussion before 
us as to whether Fundamental Rights could 
be waived and in answer to the preliminary 
contention of the respondents it was urged 
on behalf of the appellants that they are en- 
titled to enforce their fundamental rights, no 
matter whether they agreed to waive those 
rights while entering into contracts with the 
Government. In support of the contention 
that there can be no waiver of fundamental 
Tights, reliance was placed by the appellants 
on the well-known. decision of this Court in 
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Basheshar Nath v. Commr. of Income-tax, 
Delhi and Rajasthan, (1959) Supp 1 SCR 528 
= (AIR 1959 SC 149). 

19. The writ petitions filed by the ap- 
pellants in the High Court are wholly direct- 
ed to showing that the Financial Commis- 
sioner lacked the power to grant liquor licen- 
ces through auctions and to levy through the 
medium of auctions a sum which was not 
a ‘fee’ in the strict sense of the term. The 
two reliefs which the appellants asked for in 
the writ petitions are that the auctions held 
by the Government for granting liquor licen- 
ces and the bids offered therein by the pros- 
pective licensees should be quashed and se- 
condly that a direction should be issued to 
the respondents restraining them from enforce. 
ing the obligations arising under the bids. 
¥t is interesting that except in the title of 
the petition showing that it was filed “Under 
Article 226 of the Constitution of India”, the 
representative Writ Petition (No. 2646 of 
1968) does not even refer to so much as any 
provision of the Constitution, much less to 
the infringement of any Constitutional rights. 
Apart from this, in the view which we are 
disposed to take on the main contention, no 
question of the waiver of a “fundamental 
Fight” can arise. 

20. The appellants objected to the pre- 
liminary contention of the respondents on the 
ground that in their counter affidavit filed 
in the High Court, respondents had not 
pleaded that there was any contract between 
the parties or that the writ jurisdiction of the 
High Court was inappropriate for the enforce- 
ment of contractual rights. This submission 
overlooks the material averments contained 
in the respondents’ counter affidavit. This 
is what the respondents say: 


“The allegations with respect to the policy 
are not relevant inasmuch as the petitioner’s 
liability arises from the terms and conditions 
of the. Excise contract granted in his favour, 

I further submit that the petitioners 
voluntarily and of their own free volition 
offered themselves as bidders at the time of 
auction. The petitioners were aware of the 
business that they were likely to do as a re- 
sult of grant of licence in their favour. Since 
theirs was the highest bid they were also 
aware of the cost that they were likely to 
incur for obtaining a bottle of country liquor. 


I submit that the conditions regarding the 
sale’ price of country liquor were duly an- 
nounced before the commencement of the auc- 
tion of the vend. The petitioners: gave bid of 
their own accord knowing all the implications 
thereof. The petitioners having taken the 
licence with open eyes and understanding the, 
law on the subject have no cause of acticn. 
No constitutional provision has bee 
infringed.” 

Towards the end of the counter affidavit it 
is stated that the appellants had made con- 
tradictory allegations “with a view to confus- 
ing the real issue in an attempt to wriggle 
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out of their contractual obligations.” It is 
fhus clear that in the High Court, the res- 
pondents had raised the contention which is 
taken before us by their counsel in the form 
of a preliminary objection. 

21. On the preliminary objection it 
was finally urged by the appellants that the 
objection was misconceived because there was 
in fact, no contract between the parties and 
therefore fhey were not attempting to enforce 
any contractual rights or to wriggle out of 
contractual obligations. The short answer to 
this contention is that the bids given by the 
appellants constitufe offers and upon their 
accepfance by fhe Government a binding 
agreement came into existence between the 
parties. The condifions of auction become 
fhe terms of the contract and if is on those 
terms that licences are granted to the success- 
fof bidders in Form L. 14-A of tke Rules. 
As stafed in Cheshire and Fifoot’s Law of 
Contract’? (Eighth Edn., 1972; p. 24). 

“In order to determine whether, in any 

given case, if is reasonable to infer the exis- 
tence of an agreement, it has long been usual 
to employ the language of offer and accep- 
fance. In other words, the court examines 
all the circumstances to see if the cne party 
may be assumed to have made a firm “offer” 
and if the other may likewise be taken to 
have “accepted” that offer. These comple- 
mentary ideas present a convenient method 
of analysing a situation, provided that they 
are not applied too literally and that facts 
are not sacrificed fo phrases.” 
Analysing the situation here, a concluded con- 
tract must be held to have come into exis- 
tence between fhe parties. The eppellants 
have displayed ingenuity in their search for 
invalidating circumstances but a writ peti- 
tion is not an appropriate remedy for im- 
peaching contractual obligations, 

22. In Civil Appeals Nos. 485 and 
2205 of 1969, filed respectively by Northern 
India Caterers (P) Ltd., and M/s. Green 
Hotel, Bar and Restaurant and others, the 
appellants hold licences in Form Nos. L-3, 
L-4 and L-5 for the retañ vend of foreign 
liquor in a hotel, restaurant and in a bar 
attached to a restaurant. No auctions were 
beld for granting these licences and there- 
fore the reasoning that acceptance of bids 
brought into existence a concluded contract 
between the successful bidders and the Gov- 
ernment will not apply to the cases of these 
appellants. But they also accepted the 
licences. subject to the provisions of the 
Punjab Excise Act, 1914 and the Punjab 
Liquor Licence Rules, 1956. By Section 34 
of the Act a licence under the Act has to be 
granted, infer alia, on payment of such fees 
and subject fo such restrictions and on such 
conditions as the Financial Commissioner may 
direct. Section 59 (d) of the Aci confers 
power on fhe Financial Commissioner to 
make rules prescribing the scale of fees in 
respect of any licence. Rule 24 provides that 
fhe fees payable in respect of licences shall 
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be either (a) fixed fees or (b) assessed fees 
or (c) auction fees. By amendments’ made 
on February 22, 1968 and March 30, 1968, 
the fixed fees were substantially enhanced and 
the appellants were called upon to pay those 
fees. Just as country liquor contractors of- 
fered bids voluntarily on terms and condi- 
tions governing tke auctions, so in these two 
appeals the appelfants voluntarily applied for 
and accepted the licences knowing fully well 
that the Financizl Commissioner had the 
power to frame rules governing the licences. 
Whether the amendments made to the Rules 
after the appellants’ licences were renewed 
are applicable is another matter but the ap- 
pellants cannot question the power of the 
Financial Commissioner to frame those rules. 
The licences, in a large measure, owe their 
existence and validity to the rule-making 
power of the Financial Commissioner. One 
of the reliefs which the appellants ask for is 
that Rules 27-A, 30 and 31 be declared ultra 
vires and unconstitutional and consequently 
the respondents 5e directed to refund the 
assessed fees alreedy recovered. By attempt- 
ing to exploit the licences without the burden 
of assessed fees originally attaching to them 
under the rules framed by the Financial Com- 
missioner, the aprellants are seeking to work 
the licences on sech terms as‘ they find con- 
venient. The writ jurisdiction of High Courts 
under Article 226 of the Constitution is not 
intended to facilitate avoidance of obligations 
voluntarily incurred. That, however will not 
estop the appellants from contending that the 
amended Rules ere not applicable as their 
licences wére renewed. before the amendments 
were made. 

236 Though this is the true position, 
we do not propose to dismiss fhe appeals on 
the narrow ground that the reliefs, or some 
of them, sought by the appellants cannot be 
awarded in the writ petitions brought by them. 
We have heard the appeals fully and since 
the points involved are of general public im- 
portance, we would like to deal with the ap- 
peals on merits. 


24. The main and the real focus of 
controversy is the power of the Government 
to levy and realise large licence fees either 
through the mediam of auctions or on scales 
fixed under the rules. The country liquor 
contractors offered incredibly high. bids in 
the auctions which on the whole netted a 
revenue of rupees twenty-nine odd crores 
to the State Government. Licensees like the 
Northern India Caterers and M/s, Green 
Hotel, who run hotels, restaurants or bars 
were asked under the amended rules to pay, 
besides assessed fees, fixed fees varying be- 
tween Rs. 7,500 and Rs. 20,000 for the year. 
Apprehending thet it was fruitless to do busi- 
ness on these terms and fearing the resort by 
the Government to coercive measures for the 
recovery of the amounts due to it, the appel- 
lants filed writ petitions in the High Court 
soon after the commencement of the term 
of their respective licences. 
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25. Liquor licensing has a long bis- 
tory. Prior to the passing of the Indian Con- 
stitution, the licensees mostly restricted their 
challenge to the demands of the Government 
as being in excess of the conditions of the 
licence or on the ground that the rules in 
pursuance of which such conditions were 
framed were themselves beyond the rule- 
making power of the authority concerned. 
This conflict took a new shape after the 
enactment of the Constitution. The challenge 
now is generally based on the ground that 
there is no quid pro quo between the fees 
imposed on the licensees and the services 
rendered to them; that the fees are in the 
nature of a tax which there is no authority 
to impose; that the levy is beyond the legisla- 
tive competence of the State Government; or 
that the terms and conditions of the licence 
constitute an unreasonable restriction on the 
fundamental right of the citizen to carry on 
business for the sale of liquor. The appeals 
before us require consideration of both sets 
of points. 

26. The provisions of the Punjab 
Excise Act 1914, like the provisions of similar 
Acts in force in other States, reflect the 
nature and the width of the power which the 
State Governments are empowered to exercise 
in the matter of liquor licensing. We will 
notice first the relevant provisions of the Act 
under consideration. 


27. Section 5 of the Act empowers 
the State Government to regulate the maxi- 
mum or minimum quantity of any intoxicant 
which may be sold by retail or wholesale. 
Sec. 8 (a) vests the general superintendence 
and administration of all matters relating to 
excise in the Financial Commissioner, subject 
to the control of the State Government. Sec- 
tion 16 provides that no intoxicant shall be 
imported, exported or transported except after 
payment of the necessary duty or execution 
of a bond for such payment and in compli- 
ance with such conditions as the State Gov- 
ernment may impose. Section 17 confers 
upon the State Government the power to pro- 
hibit the import or export of any intoxicant 
into or from Punjab or any part thereof and 
to prohibit the transport of any intoxicant. 
By Section 20 (1) no intoxicant can be manu- 
factured or collected, no hemp plant can be 
cultivated, no tari-producing tree can be 
tapped, no tari can be drawn from any tree 
and no person can possess any material or 
apparatus for manufacturing an infoxicant 
other than tari except under the authority and 
subject to the terms and conditions of a 
licence granted by the Collector. By sub- 
section (2) of S. 20 no distillery or brewery 
can be constructed or worked except under 
the authority, and subject to the terms and 
conditions of a licence granted by the Finan- 
cial Commissioner. Section 24 provides that 
no person shall have in his possession any 
intoxicant in excess of such quantity as the 
State. Government declares to be the limit of 
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retail sale, except under the authority and in 
accordance with the terms and conditions 
of a licence or permit. Sub-section (4) of 
Section 24 empowers the State Government 
to prohibit the possession of any toxicant or 
restrict its possession by imposing such con- 
ditions as it may prescribe. Section 26 pro- 
hibits the sale of liquor except under the 
authority and subject to the terms and con- 
ditions of a licence granted in that behalf. 


28. Section 27 of the Act empowers 
the State Government to “lease” on such | 
conditions and for such period as it may 
deem fit the right of manufacturing or of 
supplying, or selling by wholesale or retail, 
any country liquor or intoxicating drup 
within any specified local area. On such 
lease being granted the Collector, under sub- 
section (2), has to grant to the lessee a licence 
in the form of his lease. 


29. Section 34 (1) of the Act provides 
that every licence, permit or pass under the 
Act shall be granted (a) on payment of such 
fees, if any, (b) subject to such restrictions 
and on such conditions, (c) in such form and 
containing such particulars, and (d) for such 
period as the Financial Commissioner may 
direct. By Section 35 (2), before any licence 
is granted for the retail sale of liquor for 
consumption on any premises the Collector 
has to ascertain local public opinion in regard 
to the licensing of such premises. Section 36 
confers power on the authority granting any 
licence to cancel or suspend it if, inter alia, 
any duty or fee payable thereon has not been 
duly paid. 


30. -Section 56 of the Act empowers 
the State Government to exempt ‘any intoxi- 
cant from the provisions of the Act. By 
Section 58 the State Government may make 
rules for the purpose of carrying out the 
provisions of this Act. Section 59 empowers 
the Financial Commissioner by clause (a) to 
regulate the manufacture, supply, storage or 
sale of any intoxicant. By clause (d) of Sec- 
tion 59 the Financial Commissioner is autho- 
rised to make rules “prescribing the scale of 
fees or the manner of fixing the fees pay- 
able in respect of any licence, permit or pass 
or in respect of the storing of any intoxicant.” 
Section 60 (1) provides that “all excise re- 
venue”, any loss that may accrue, by reason 
of the resale of a grant and all amounts due 
to the Government on account of any con- 
tract relating to the excise revenue may be 
recovered by any process for the recovery 
of arrears of land revenue. 


31. In pursuance of Section 59 (d) the 
Excise and Taxation Commissioner on whom 
the powers of the Financial Commissioner are 
conferred by the State Government framed 
the Punjab Liquor Licence Rules, 1956. Since 
the appellants have challenged the legality 
of some of these rules and as the rules also 
indicate the large powers which are attempted 
to be exercised under the Act, it is essential 
to set out the relevant rules. 
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32. Rule 1 contains a Table which is 
divided into six parts, the first two of which 
are called “Foreign Liquor” and “Country 
Spirit.” The classes of licences, their mode 
of grant and the authorities who can grant 
and renew the licences are specified in the 
Table. Part I of the Table dealing with 
Foreign Liquor refers, inter alia, to licences 
in Forms L-3, L-4 and L-5 which relate res- 
pectively to (i) retail vend of foreign liquor 
in a hotel or dak bungalow, (ii) retail vend 
of foreign liquor in a restaurant and (iii) retail 
` vend of foreign liquor in a bar attached to 
a restaurant. Northern India Caterers (P) 
Ltd., and M/s. Green Hotel, Bar and Res- 
taurant, who are appellants in Civil Appeals 
Nos. 485 and 2205 of 1969 respectively hold 
licences in Form Nos. L-3, L-4 and L-5. The 
Collector is designated as the authority to 
grant and renew these licences, 


33. Prior to March 22, 1968 licences 
in Forms L-3, L-4 and L-5Sused to be granted 
on assessed fees only as provided in Rule 28. 

(Contd. on Column 2) 


“(a) For a licence in a town with popu- 
lation not exceeding 50,000 

(b) For a licence in a town with popula- 
tion exceeding 50,000 but not exceed- 
ing one lac; 

(c) For a licence in a town with popula- 
tion exceeding one lac but not exceed- 
ing two lacs; 

(d) For a licence in a town with popula- 
tion exceeding 2 lacs, 


The amendments made by this notification 
are called “the Punjab Liquor Licence (First 
Amendment) Rules, 1968.” 

34, On March 30, 1968 another noti- 
fication was issued by the second respondent 
introducing the Punjab Liquor Licence (Se- 
cond Amendment) Rules, 1968. Under these 
rules a new tule — Rule 27-A — was intro- 
duced whereby licensees in Forms L-3, L-4 
and L-5 became liable to pay a fixed annual 
fee of Rs. 10,000. 


35. The second part of the Table 
under Rule 1, which deals with country 
spirit, refers, inter alia, to licences in Form 
L. 14-A for “Retail vend of country spirit for 
consumption off the premises.” Barring the 
two appellants referred to above the other 
appellants hold licences in Form L. 14-A. 
The Table describes the mode of grant of 
the licence. as by “Auction.” 


36. Rule 36 prescribes the procedure 
for the grant of licences by auction. Before 
the annual auctions are held the Collector is 
required to determine the quantum of pro- 
bable sales during the period for which the 
licence is to be auctioned. The quota of 
country liquor thus fixed for each vend is 
then to be announced by the Collector before 
the vend is put to auction. The notice of 
auction has to specify, among other things, 
the conditions to which the auction is sub- 
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The assessed fees were quantified in accord- 
ance with the scale of fees prescribed under 
Rules 30 and 31. The scale of fees was raised 
in 1965 by a Notification dated April 15, 
1965. Under the revised rates the following 
fixed fees were prescribed. 


“Indian made spirit.. Rs. 25. 

Imported spirit e}. Rs. 31.2 | 5per bulk 
Wine .. Rs. 6.25 | litre 
Indian Beer . Re. 0.68 

Imported Beer ks. 1.25” 


On March 22, 1968 the second respondent 
(the Excise and Taxation Commissioner) issu- 
ed a notification in the exercise of powers 
conferred by Section 59 of the Act whereby 
a new Rule 30 was substituted for the old 
Rule 30. By this notification, the Table under 
Rule 1 was amended so as to provide for 
the levy of both ‘Fixed Fee’ and ‘Assessed 
Fee’ on those licences. Under the new 
Rule 30 the licensees in Forms L-3, L-4 and 
L-5 became liable to pay, in addition to as- 
sessed fees, fixed annual fees at the following 
rates : 


—~ Rs. 5,000 


— Rs. 7,500 


“~~ Rs. 10,000 


-~ Rs. 15,000” 


ject and the prices for retail vend of country 
Liquor. Rule 2= provides for the payment 
of security deposit and Rule 24 for the resale 
of licence on the cancellation of an existing 
licence. The. conditions of auction which we 
have set out at the beginning of our judg- 
ment are in fact in terms of the rules framed 
under Section 59 (d) of the Act. 


37. The Prohibition and Excise Laws 
in force in other States contain provisions 
substantially similar to those contained in the- 
Punjab Excise Act. Several Acts passed by 
State Legislatures contain provisions render- 
ing it unlawful to manufacture, export, import, 
transport or sell intoxicating liquor except in 
accordance with a licence, permit or pass 
granted in that tehalf. The Bombay Abkari 
Act 1878; the Bcmbay Prohibition Act 1949; 
the. Bengal Excise Acts of 1878 and 1909; 
the Madras Abkari Act 1886; the Laws and 
Rules contained in the Excise Manual, United 
Provinces; the Eastern Bengal and Assam 
Excise Act 1910: the Bihar and Orissa Ex- 
cise Act 1915; the Cochin Abkari Act as 
amended by the Kerala Abkari Laws Act 
1964; and the Madhya Pradesh Excise Act 
1915, are instanzes of State legislations by 
which extensive powers are conferred on the 
State Government in the matter of liquor 
licensing. 

38. The power of the State Govern- 
ment under Section 17 of the Act to prohibit 
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absolutely the import, export or transport of 
any intoxicant; its power under Section 20 to 
prohibit the manufacture or collection of an 
intoxicant or the construction or working of 
a distillery or a brewery except under the 
authority and subject to the terms and con- 
ditions of a licence granted in that behalf, its 
power under Section 24 (4) to prohibit the 
possession of any intoxicant; and its power 
under S. 27 to lease on such conditions and 
for such period as it may deem fit, the right 
of manufacturing, supplying or selling an 
intoxicant are only in conformity with the 
ancient and hoary rights which governments 
in all countries have exercised in matters con- 
cerning intoxicants. The rationale of such 
rights has been explained in several cases to 
some of which we may now refer. 

39. In Cooverjee B. Bharucha v. Ex- 
cise Commr. and the Chief Commr., Ajmer, 
1954 SCR 873 = (AIR 1954 SC 220), it 
was contended that the citizen had an un- 
fettered right to carry on trade and business 
in liquor under Article 19 (1) (g) of the Con- 
stitution and therefore the provisions of the 
Ajmer Excise Regulation 1 of 1915 which 
conferred discretion on the Excise Commis- 
sioner to restrict the number of liquor shops 
and to licence them by auction to the highest 
bidder were void as creating a monopoly in 
liquor trade. The recovery of large licence 
fees through public auctions was also attack- 
ed on the ground that the amount was not 
a fee but was in the nature of a tax and the 
same could not be recovered by resorting to 
legislative powers saved by Article 19 (6) of 
the Constitution. 


40. Mahajan, C. J., delivering the un- 
animous judgment of a Constitution Bench 
observed : 


“It can also not be denied that the State 
has the power to prohibit trades which are 
illegal or immoral or injurious to the health 
and welfare of the public. Laws prohibiting 
trades in noxious or dangerous goods or trafi- 
cking in women cannot be held to be illegal 
as enacting a prohibition and not a mere re- 
. gulation.” 


This position was not disputed but it was 
urged that the sale of intoxicating liquors’ by 
retail in small quantities should be without 
restriction because every person had a right 
which inhered in him, that is, a natural right 
to carry on trade in intoxicating liquors and 
that the State had no right to create a mono- 
poly in them. This contention was repelled 
on the reasoning contained in the judgment 
of Field, J. in Crowley v. Christensen, (1890) 
34 Law Ed 620 at p. 623. Field, J. observed: 


“There is in this position an assumption 
of a fact which does not exist, that when the 
liquors are taken in excess the injuries are 
confined to the party offending. The injury, 
it is true, first falls upon him in his health, 
which the habit undermines; in his morals, 
which it weakens; and in the self-abasement 
which it creates, But as it leads to neglect 
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of business and waste of property and gene- 
Tal demoralisation, it affects those who are 
immediately connected with and dependent 
upon him. By the general concurrence Of 
opinion of every civilized and Christian com- 
munity, there are few sources of crime and 
misery to society equal to the dram shop, 
where intoxicating liquors, in small quantities, 
to be drunk at the time, are sold indiscrimi- 
nately to all parties applying. The statistics 
of every State show a greater amount of 
crime and misery attributable to the use of 
ardent spirits obtained at these retail liquor 
saloons than to any other source. The sale 
of such liquors in this way has therefore, 
been, at all times, by the courts of every 
State, considered as the proper subject of 
legislative regulation. Not only may a licence 
be exacted from the keeper of the saloon be- 
fore a glass of his liquors can be thus dis- 
posed of, but restrictions may be imposed as 
to the class of persons to whom they 
may be sold, and the hours of the 
day, and the days of the week on which the 
saloons may be opened. Their sale in that 
form may be absolutely prohibited. It is a 
question of public expediency and public 
morality, and not of federal law. The police 
power of the State.is fully competent to re- 
gulate the business — to mitigate its evils or 
to suppress it entirely. There is no inherent 
Tight in a citizen to thus sell intoxicating 
liquors by retail; it is not a privilege of a ` 
citizen of the State or of a citizen of the 
United States. As it is a-business attended 
with danger to the community, it may, as al- 
ready said, be entirely prohibited, or be per- 
mitted under such conditions as will limit to 
the utmost its evils. The manner and extent 
of regulation rest in the discretion of the gov- 
erning authority.° That authority may vest in 
such Officers as it may deem proper the 
power of passing upon applications for per- 
mission to carry it on, and to issue licences 
for that purpose. It is a matter of legisla- 
tive will only.” l 
After citing this passage the learned Chief 
Justice said: “These observations have our 
entire concurrence and they completely nega- 
tive the contention raised on behalf of the 
petitioner. The provisions of the Regulation 
purport to regulate trade in liquor in all its 
different spheres and are valid.” 

4i. The contention that the effect of 
some of the provisions of the Regulation was 
to enable Government to confer monopoly 
tights on one or more persons to the exclu- 
sion of others and that the creation of such 
monopoly rights could not be sustained under 
PR 19 (6) was repelled on the ground 

at: 


“Elimination and exclusion from busi- 
ness is inherent in the nature of liquor busi- 
ness and it will hardly be proper to apply to 
such a business principles applicable to trades 
which all could carry. The provisions of the 
regulation cannot be attacked merely on the 
ground that they create a monopoly. Pro- 
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perly speaking, there can be a monopoly only 
when a trade which could be carried on by 
all persons is entrusted by Jaw to one or 
more persons to the exclusion of the general 
public. Such, however, is not the case with 
the business of liquor.” 


42. Lastly, the argument that the fees 
recovered by public auction were excessive 
was rejected on the ground that one of the 
purposes of the Regulation was to raise re- 
venue, that the licence fee though described 
as a ‘fee’? was more in the nature of a ‘tax, 
that revenue could be collected by the grant 
of contracts to carry on trade in liquors and 
that these contracts could be sold by auction. 


43. In State of Assam v. A. N. 
Kidwai, 1957 SCR 295 = (AIR 1957 SC 
414) Das, C. J., speaking for a Constitution 
Bench, observed while rejecting a challenge 
to some of the provisions of Assam Act No. 
4 of 1948 that a perusal of the Act and the 
tules framed thereunder made it clear that: 


“no person has any absolute right to sell 
liquor and that the purpose of the Act and 
the rules is to control and restrict the con- 
sumption ‘of intoxicating liquors, such con- 
trol and restriction being obviously neces- 
sary for the preservation of public heal-h and 
morals, and to raise revenue.” 


44, In The State of Bombay v. F. N. 
Balsara, 1951 SCR 682 = (AIR 1951 SC 
318) the constitutional validity of the Bom- 
bay Prohibition Act, 1949 was challenged. 
On the question of legislative competence of 
the State legislature to enact the statute, re- 
liance was placed upon Entry 1 of List H 
which relates to “Public Order.” Fazi Ali, J., 
speaking for a Constitution Bench. otserved 
that though at first sight it may appear to be 
far-fetched to bring the subject of intoxicat- 
ing liquor under “Public Order”, yet it had 
to be noted that there was a tendency in 
Europe and America to regard alcoholism as 
a menace to public. order. The learned Judge 
then referred to the decision in Russel v. The 
Queen, (1882) 7 AC 829 in which the Canada 
Temperance Act, 1878, was held to be a law 
relating to the “peace, order, and good gov- 
ernment’? of Canada. -Reference was also 
invited to a passage in the Encyclopaedia 
Britannica, 14th Edition, Vol. 14, page 191, to 
the following effect :— 


“The dominant motive everywhere, how- 
ever, has been a social one, to combat a 
menace to public order and the increasing 
evils of alcoholism in the interests of health 
and ‘social welfare. The evils vary greatly 
from one country to another according to 
differences in climate diet, economic con- 
ditions and even within the same country 
according to differences in habits, social cus- 
toms and standards of public morality. A 
new factor of growing importance since the 
middle of the 19th century has been the rapid 
urbanisation, industrialization, and mechant- 
zation of our modern every day life in the 
leading nations of the ‘world, and the con- 
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sequent wider recognition of the advantages 
of sobriety in safeguarding public order and 
physical efficiency.” 

This passage was treated as lending some sup- 
port to the contention of the State Govern- 
ment that the Proh®bition. Act fell within the 
subject of “Public Order” but the matter was 
not pursued further as the particular Entry 
had a remote bearing on the object and scope 
of the Act. 

_ 45. In Nagendra Nath v. Commr. of 
Hills Division, 1958 SCR 1240 == (AIR 1958 
SC 398), the decisiors in Cooverjee’s case 1954 
SCR 873 = (AIR 1954 SC 220) and Kidwai’s 
case 1957 SCR 295 = (AIR 1957 SC 414) 
were cited by a Constitution Bench as laying 
down the propositicn that there was no in- 
herent right in a citizen to sell liquor and 
that the control and restriction over the con- 
sumption of intoxicating liquors wads neces- 
sary for the preservation of public health and 
morals and to raise revenue, 

46. In Amar Chandra .Chakraborty v. 
Collector of Excise, Government of Tripura, 
(1973) 1 SCR 533 = (AIR 1972 SC 1863) a 
Constitution Bench of this Court had to con- 
Sider the question whether Section 43 of the 
Bengal Excise Act, 1909 under which the 
licence of a liquor contractor was withdrawn, 
violated Articles 14 and 19 €1) (g) of the 
Constitution. The contention in regard to 
the violation of Article 14 was repelled by 
this Court with the observation : 


“Trade or busiress in country liquor has 
from its inherent nature been. treated by the 
State and the society as a special category 
requiring legislative control which has been 
in force in the whole of India since several 
decades. In view of the injurious effect of 
excessive consumption of liquor on health 
this trade or business must be treated as a 
class by itself and it cannot be treated on the 
same basis as other trades while considering 
Article 14.” 

The contention as regards the violation of 
Article 19 was rejecied on the ground that in 
dealing with reasonable restrictions no abstract 


standard or general pattern could be laid down 


and that in each case regard had to be had © 
to the nature of trade or business and the 
other circumstances. In the case of country 
liquor, according to the Court, due weight 
had to be given to the increasing evils of 
excessive consumption of country liquor in 
the interests of health and social welfare. For: 


“Principles applicable to trades which 
all persons carry on free from regulatory 
controls do not aprly to trade or business in 
country liquor; this is so because of the 
impact of this trade on society due to its 
inherent nature.” 


47, These unanimous decisions of 
five Constitution Benches uniformly empha- 
sized after a careful consideration. of the pro- 
blem involved that the State has the power 
to prohibit trades which are injurious to the 
health and welfare of the public, that elimina- 
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tion and exclusion from business is inherent 
in the nature of liquor business, that no 
person has an absolute right to deal 
in liquor and that all forms of dealings 
in liquor have, from their inherent nature, 
been treated as a class by themselves by all 
civilized communities. The contention that 
the citizen had either a natural or a funda- 
mental right to carry on trade or business in 
liquor thus stood rejected. 


48. But, in spite of the weight of this 
authority, a Constitution Bench struck a diff- 
erent note in Krishna Kumar v. State of 
Jammu and Kashmir, (1967) 3 SCR 50 = 
(AIR 1967 SC 1368). The appellant therein 
who was doing business in liquor in a hotel, 
under an annual licence issued under the 
Jammu & Kashmir Excise Act 1958, challeng- 
ed an order of the Excise and Taxation Com- 
missioner asking him to shift the licensed 
premises to some other approved locality. 
Four contentions were raised in that case on 
behalf of the appellant, the first of which 
was that if Section 20 of the Act of 1958 
was construed as conferring an absolute dis- 
cretion on the Excise and Taxation Commis- 
sioner in the matter of granting licences to 
do business in liquor, it was void on the 
ground that it infringed Article 19 of the 
Constitution. This point was not allowed 
to be raised in this Court on the ground that 
the constitutional validity of Section 20 ‘was 
not challenged in the High Court. It would, 
however, appear that the learned Judges of 
the High Court had differed on the question 
whether the appellant had a fundamental 
tight to do business in liquor and this Court 
desired “to make the position clear” in order 
to “avoid further confusion in the matter.” 
The decisions in Cooverjee’s case, Kidwai’s 
case and Nagendra Nath’s case were cited 
before the Court but it took the view that 
they did not support the contention that deal- 
ing in liquor was not business or frade or 
that a right to do business in liquor was not 
a fundamental right. Subba Rao, C. J. speak- 
ing for the Court expressed the conclusion 

us: 


“We, therefore, hold that dealing in 
liquor is business and a citizen has a right 
to do business in that commodity; but the 
State can make a law imposing reasonable 
restrictions on the said right, in public in- 
terests.” 

Since, however, the constitutional validity of 
Section 20 was not challenged in the High 
Court, this Court assumed without deciding 
that Section 20 did not infringe Art. 19 (1) (g). 


49. In the State of Bombay v. 
R. M. D. Chamarbaugwala, 1957 SCR 874 = 
(ATR 1957 SC 699) one of the contentions 
taised was that the restrictions imposed by 
the Bombay Lotteries and Prize Competition 
Control and Tax Act, 1948, on the tradé: or 
business of the respondents contravened the 
fundamental right guaranteed to them under 
Article 19 (1) (g) of the Constitution. It was 
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urged that even if the prize competitions con- 
stituted gambling transactions they were 
nevertheless trade or business activities. On 
the other hand it was contended on behalf 
of the State of Bombay that as prize com- 
petitions were opposed to public policy there 
could be no trade or business of promoting 
a prize competition and therefore the question 
of infraction of the respondents’ fundamental 
right under Article 19 (1) (œ) did not arise. 
This contention was described by the Court 
as raising a question “of a very far-reaching 
nature.” Speaking for the Constitution Bench, 
Das, C. J. after examining several Australian 
and American cases observed: 


“We have no doubt that there are cer- 
tain activities which can under no circum- 
stances be regarded as trade or business or 
commerce although the usual forms and in- 
struments are employed therein. To exclude 
those activities from the meaning of those 
words is not to cut down their meaning at 
all but to say only that they are not within 
the true meaning of those words.” 
Referring to the Directive Principles of State 
Policy contained in Part IV of the Constitu- 
tion the learned Chief Justice posed the ques- 
tion whether the Constitution-makers who set 
up such an ideal of a welfare State could 
possibly have intended to elevate betting and . 
gambling to the level of country’s trade or 
business or commerce and to guarantee to 
its citizens, the right to carry on the same. 
It was said that “there can be only one 
answer to the question” and the answer was 
that the prize competition being of a gambl- 
ing nature could not be regarded as trade or 
commerce and therefore the respondents could 
not claim any fundamental right under Arti- 
cle. 19 (1) (g) in respect of such competitions. 
It was observed : 


“It will be abundantly clear from the 
foregoing observations that the activities which 
have been condemned in this country from 
ancient times appear to have been equally 
discouraged and looked upon with disfavour 
in England, Scotland, the United States of 
America and in Australia in the cases refer- 
ted to above. We find it difficult to accept 
the contention that those activities which en- 
courage a spirit of reckless propensity for 
making easy gain by lot or chance, which 
lead to the loss of the hard earned money of 
the undiscerning and improvident common 
man and thereby lower his standard of living 
and drive him into a chronic state of inde- 
btedness and eventually disrupt the peace and 
happiness of his humble home could pos- 
sibly have been intended by our Constitution 
makers to be. raised to the status of trade, 
commerce or intercourse and to be made 
the subject-matter of a fundamental right 
guaranteed by Article 19 (1) (g). We find it 
difficult to persuade ourselves that gambling 
was ever intended to form any part of this 
ancient country’s trade, commerce or inter- 
course to be declared as free under Arti- 
cle 301. It is not our purpose nor is it 
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necessary for us in deciding this case to 
atiempt an exhaustive definition of the words 
“trade”, “business”, or “intercourse.” We 
are, however, clearly of opinion that what- 
ever else may or may not be regarded as fall- 
ing within the meaning of these words, 
gambling cannot certainly be taken as one of 
them. We are convinced and satisfied that the 
real purpose of Arts. 19 (1) (g) and 301 could 
not possibly have been to guarantee or dec- 
lare the freedom of gambling. Gambling 
activities from their very nature and in es- 
sence are extra-commercium although the ex- 
ternal forms, formalities and instruments of 
trade may be. employed and they are not pro- 
tected either by Article 19 (1) (g) or Art. 301 
of our Constitution.” 


50. This decision was also cited before 
the Court in Krishna Kumar’s case but it 
said: “This decision only lays down that 
tambling is not business or trade. ‘We are 
not concerned in this case with gambling.” 
With great respect, the reasons mentioned by 
Das, C. J. for holding that there can be no 
fundamental right to do trade or business 
in an activity like gambling apply with equal 
force to the alleged right to trade in liquor 
and those reasons may not be brushed aside 
by res‘ricting them to gambling operations. 


51. In State of Orissa v. Harinarayan 
Jaiswal, (1972) 3 SCR 784 = (AIR 1972 SC 
1816) the highest bidder in an auction held 
for granting the exclusive privilege of selling 
country liquor filed a writ: petition to challenge 
a2 order rejecting his bid. It was. contended 
that the power retained by the Government 
ty accept or reject any bid without assigning 
any reason was an arbitrary power and was 
violative of Articles 14 and 19 (1) (g) of the 
Constitution. After. referring to the decisions 
in Cooverjee’s case 1954 SCR 873 = (AIR 
1954 SC 220) and Krishna Kumar Narula’s 
case (1967) 3 SCR 50 = (AIR 1967 SC 1368) 
it was observed that one of the important pur- 
poses of selling the. exclusive right to vend 
liquor was to raise revenue. and since the 
' Government had the. power to sell exrlusive 
privileges there: was no basis for contending 
that the owner of the privileges could not 
decline to accept the. higest bid if it thought 
that the price offered was inadequate. Hegde, 
J., speaking for the Division Bench observed: 


“The fact that the Government was the 
Seller does not change the. legal position once 
its exclusive right to deal with those privileges 
is conceded. If the Government is the ex- 
clusive owner of those: privileges, reliance on 
Article 19 (1) (g) or Article 14 becomes irrele- 
vant. Citizens cannot have any fundamental 
Tight to trade. or carry on business in the 
properties or rights belonging to the Gov- 
ernment nor can there be any infringement 
of Article 14, if: the Government tries to get 
the best available price for its valuable 
rights,” 
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52. In a recent judgment delivered on 
November 27, 1974 (Nashirwar etc. v. State 
of Madhya Pradesh, Civil Appeals Nos. 1711- 
1721 and 1723 of 1974) = (reported in AIR 
1975 SC 360) it was held on a review of 
various authorities including the decision in 
Krishna Kumar Narula’s case (1967) 3 SCR 
50 = (AIR 1967 SC 1368) that the State had 
the exclusive right or privilege of manufactur- 
ing and selling liquor, that it had the power 
to hold a public auction for granting the 
right or privilege to sell liquor, that tradi- 
tionally intoxicating liquors were the subject- 
matter of State mcnopoly and that there was 
no fundamental right in a citizen to carry on 
trade or business in liquor. One of us, the 
learned Chief Justice, observed while speak- 
ing on behalf of the 3-Judge. Bench that: 


“There are three principal reasons to hold 
that there is no fundamental right of citizens 
to carry on trade cr to do business in liquor. 
First, there is the police power of the State 
to enforce public morality to prohibit trades 
in noxious or dangerous goods. Second, there 
is power of the State to enforce an absolute 
prohibition of manufacture or sale of intoxi- 
cating liquor. Article 47 states that the State 
shall endeavour to bring about prohibition of 
the consumption except for medicinal pur- 
poses of intoxicating drinks and of drugs 
which are injurious to health. Third, the 
history of excise Jaw shows that the State 
has the exclusive right or privilege of manu- 
facture or sale of Equcr.” 


53. In our opinion, the true position 
governing dealings in intoxicants is as stated 
and reflected in the- Constitution Bench deci- 
sions of this Court in Balsara’s case 1951 SCR 
682 = (AIR 1951 SC 318): Cooverjee’s case 
1954 SCR 873=(AIR 1954 SC 220); Kidwai’s 
case 1957 SCR 29 = (AIR 1957 SC 414); 
Nagendra Nath’s case 1958 SCR 1240 = 
(AIR 1958 SC 398): Amar Chakraborty’s case 
(1973) 1 SCR 533 = (AIR 1972 SC 1863) 
and the R. M. D, ©. case 1957 SCR 874 = 
(AIR 1957 SC 699) as interpreted in Hari- 
narayan Jaiswal’s case (1972) 3 SCR 784 = 
(AIR 1972 SC 1816) and Nashirwar’s case 
AIR 1975 SC 360. There is no funda- 
mental right to do trade or business 
in intoxicants. The State, under its re- 
gulatory powers, Las the right to prohibit 
absolutely every form of activity in relation 
to intoxicants — its manufacture; storage, €x- 
port, import, sale-ard possession. In all their 
manifestations, these rights are vested in the 
State and indeed withcut such vesting there 
can be no effective regulation of various forms 
of activities in relation to intoxicants. In 
“American Jurisprudence”, Volume 30 it is 


‘stated that while engaging in liquor traffic is 


not inherently unlawful, ‘nevertheless it is a 
privilege and not a right, subject to govern- 
mental control. (pege 538). This power of 
control is an incident of the society’s right 
to self-protection and it rests upon the right 
of the State. to care for the health, morals 
and welfare of the people. Liquor traffic is 
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a source of pauperism and crime. (pp. 539, 
540, 541). 

54, It was unnecessary in Krishna 


Kumar Narula’s case (1967) 3 SCR 50 = 
(AIR 1967 SC 1368) to examine the question 
from this broader point of view, as the only 
contention bearing on the constitutional vali- 
dity of the provision impugned therein was 
not permitted to be raised as it was not 
argued in the High Court. The discussion 
of the question whether a citizen has a funda- 
mental right to do trade or business in liquor 
proceeded in that case, avowedly, from a 
desire to clear the confusion arising from the 
“different views” expressed by the two Judges 
of the High Court. This may explain why 
the Court restricted its final conclusion to 
holding that dealing in liquor is business and 
the citizen has a right to do business in that 


commodity. The court did not say, though © 


such an implication may arise from its con- 
clusion, that the citizen has a fundamental 
right to do trade or business in liquor. 
we may repeat, Subba Rao, C. J. said: 

“We, therefore, hold that dealing in 

liquor is business and a citizen has a right 
to do business in that commodity; but the 
State can make a law imposing reasonable 
restrictions on the said right, in public in- 
terests.” 
It is significant that the judgment in Krishna 
Kumar Narula’s case does not negate the 
right of the State to prohibit absolutely all 
forms of activities in relation to intoxicants. 
The wider right to prohibit absolutely would 
include the narrower right to permit dealings 
in intoxicants on such terms of general ap- 
plication as the State deems expedient. 


55, Since rights in regard to intoxi- 
cants belong to the State, it is open to the 
Government to part with those rights for a 
consideration. By Article 298 of the Con- 
‘stitution, the executive power of the State 
extends to the carrying on of any trade or 
business and to the making of contracts for 
any purpose. As observed in Harinarayan 
Jaiswal’s case, “if the Government is the 
exclusive owner of 'those privileges, reliance 
on Article 19 (1) (g) or Article 14 becomes 
irrelevant. Citizens cannot have any funda- 
mental right to trade or carry on business in 
the properties or rights belonging to the Gov- 
ernment, nor can there be any infringement 
of Article 14, if the Government tries to get 
the best available price for its valuable rights.” 
Section 27 of the Act recognises the right of 
the Government to grant a lease of its right: 
to manufacture, supply or sell intoxicants. 
Section 34 of the Act read with Section 59 
(d) empowers the Financial Commissioner to 
direct that a licence; permit or pass be grant- 
ed under the Act on payment of such fees 
and subject to such restrictions and on such 
conditions as he- may prescribe. In such a 
scheme, it is not of thes essence whether the 
amount: charged to the licensees is pre-deter- 
mined as in the appeals of- Northern India 
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Caterers and of Green Hotel or whether it 
is left to be determined by bids offered in 
auctions held for granting those rights to 
licensees. The power of the Government to 
charge a price for parting with its rights 
and not the mode of- fixing that price is what 
constitutes the essence of the matter. Nor 
indeed does the label affixed to the price de- 
termine either the true nature of the charge 
levied by the Government or its right to levy 
the same. 

56. The distinction which the Consti- 
tution makes for legislative purposes between 
a ‘tax’ and a ‘fee’ and the characteristics of 
these two as also of ‘excise duty’ are well 
known. “A tax is a compulsory exaction of 
money by public authority for public purposes 
enforceable by law and is not a payment for 
services rendered”. Per Latham, C. J. in 
Mathews v. Chickory Marketing Board, 60 
CLR 263, 276. A fee is a charge for special 
services rendered to individuals by some gov- 
ernmental agency and such a charge has an 
ejement in it of a quid pro quo. Commr., 
H. R. E. Madras v. Lakshmindra Thirtha 
Swamiar, 1954 SCR 1005, 1041 = (AIR 1954 
SC 282 at p. 295). Excise duty is primarily a 
duty on the production or manufacture of 
goods produced or manufactured within the 
country. M/s. Guruswamy & Co. v. State of 
Mysore, (1967) 1 SCR 548° = (AIR 1967 SC 
1512). The amounts charged to the licensees 
in the instant case are, evidently, neither in 
the nature of a tax nor of excise duty. But 
then, the “Licence fee’ which the State Gov- 
ernment charged to the licensees through’ the 
medium of auctions or the ‘Fixed fee’ which 
it charged to the vendors of foreign liquor 
holding licences in Forms L-3, L-4 and L-5 
need bear no guid pro quo to the services 
rendered to the licensees. The word ‘fee’ is 
not used in the Act or the Rules in the techni- 
cal sense of the expression. By ‘licence fee’ 
or ‘fixed fee’ is meant the price or considera- 
tion which the Government charges to the 
licensees for parting with its privileges and 
granting them to the licensees. As the State 
can carry on a trade or business, such a 
charge is the normal incident of a trading 
or business. transaction. 

57. While on this question, we may 
with advantage cite a passage from “Americar 
Jurisprudence” (Vol. 30 pages 642, 645) whick 
is based on the decisions in Gundling v. 
Chicago, (1899) 44 Law Ed 725; Phiilips v. 
Mobile; (1907) 52 Law Ed 578 and Richard 
v. Mobile, (1907) 52 Law Ed 581. It says: 

“the familiar principle that the imposi- * 
tion of license fees on useful and honourable 
occupations must not exceed the cost of issu- 
ing the license, plus the expense of inspecting 
and regulating the business licensed .........%.. 
is not necessarily applicable to a liquor license. 
The liquor traffic is not something which is 
licensed for the purpose of promoting it. 
Indeed, license fees may be exacted in- 
amounts intended to discourage. participation 
in the business. The courts have quite gene- 
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tally refused to hold that the license fee im- 
posed, merely because it is large, is a tax, 
where the object is to control, regulate, and 
restrict, and not to encourage the liquor 
traffic, the revenue being the result of the 
system and not the motive for its adoption. 
ETEN The higher the fee imposed for a 
license, it is sometimes said, the better the 
regulation, as the effect of a high fee is to 
keep out of the business those who are un- 
desirable, and to keep within reascnable limits 
the number of those who may engage in it.” 


58. In the view we have taken, the 
argument that the Government cannot by 
contract do what it cannot do under a statute 
must fail. No statute forbids the Govern- 
ment from trading in its own rights or pri- 
vileges and the statute under consideration, 
far from doing so, expressly empowers it by 
Sections 27 and 34 to grant leases of its rights 
and to issue the requisite licences, permits or 
passes on payment of such fees as may be 
prescribed by the Financial Commissioner, 


59. The argument that in Cooverjee‘s 
case 1954 SCR 873 = (AIR 1954 SC 220) 
the impugned power having been exercised in 
respect of a centrally administered area, the 
power was not fettered by legislative lists 
loses its relevance in the view we are taking. 
It is true that in that case it was permissible 
to the court to find, as in fact it did, that the 
fee imposed on the licences was “more in 
the nature of a tax than a licence fee.” As the 
authority which levied the fee had the power 
to exact a tax, the levy could be upheld as 
a tax even if it could not be justified as a 
‘fee’, in the constitutional sense of that term. 
But the ‘Licence fee’ or ‘Fixed fee’ in the 
instant case does not have to conform to 
the requirement that it must bear a reason- 
able relationship with the services rendered 
o the licensees. The amount charged to the 
licensees is not a fee properly so-called nor 
indeed a tax but is in the nature of the price 
of a privilege, which the purchaser has to 
pay in any trading or business transaction. 


60. This answers the main and the 
more important arguments urged on behalf 
of the appellants. What remains to be con- 
sidered is the contention in regard to the 
scdOpe and extent of the powers: of the Fin- 
ancial Commissioner and the legality, other- 
wise, of the demand for the payment of 
‘Fixed Fees’ made on vendors of foreign 
liquor holding licences in Forms L-3, L-4 and 
L-5. 


61. Before adverting to these conten- 
tions it is necessary to refer to two decisions 
on which the appellants. laid some stress. 
In Laxmikant Sahu v. Supdt. of Excise, 
Behrampur, (C. A. No. 1415 of 1966 decided 
on 10-4-1967) = (reported in 1968 SCD 14) 
it was held by this Court that Section 38 of 
the Bihar and Orissa Excise Act, 1915 did 
not empower the. Board to levy a ‘tax and 
since the charge for the grant ofa privilege 
for the retail ‘off’ vend of foreign liquor under 
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the system of auctioning introduced by the 
amended Rule 1C3 (1) was a tax, the rule 
was beyond the scope of Section 38 and 
therefore void. It was expressly conceded 
in that case on behal? of the State of Orissa 
that the charge for the grant of a privilege 
for the ‘off’ vend of foreign liquor under the 
system of auctioning was a tax and not a fee. 


The decision, being based on a. concession, . 


does not involve determination of the point 
whether the levy was truly in the nature of 
a tax. Besides, the question as to whether 
the word ‘fee’ was used in Section 38 in 
the technical sense was not canvassed in that 
case. The finding that the State Govern- 
ment had no power under the Act to levy 
duty in the form f a payment for the grant 
of a licence for retail vend of foreign liquor 
was based on a “combined reading of Sec- 
tions 22, 27, 28 and 29” of the Bibar Act. 
Section 22 empowered the Government to 
make a grant of the exclusive privilege of 
selling by retail country liquor or intoxicat- 
jng drugs only. 

62. The second decision on which the 
appellants laid ‘stress was rendered by the 
High Court of Punjab and Haryana in Jage 
Ram v. State of Haryana, (C. W. No. 1376 
of 1967 decided on 12-3-68). The argument 
is that this decision is based on the earlier 
decision of the High Court in Bhajan Lal v. 
State of Punjab, (C. W. No. 538 of 1966 
decided on 6-2-67) = (reported in 1967 Cur 
LI 460) that the decision in Bhajan Lal’s 
case was confirmed in appeal by this Court 
(C. A. Nos. 1642 and 1643 of 1968 decided 
on 21-8-1972 (SC)), that there-is no material 
difference: between the rules and the procedure 
adopted in the instant cases and those which 
were struck down in Bhajan Lal’s case and 
therefore the rules and the procedure follow- 
ed herein must also be struck down for the 
same- reasons. This argument overlooks the 
significant difference between the rules struck 
down in Bhajan Lal’s case and in Jage Ram’s 
case, and the amended Rules now in force. 
Under the: old Rute 36 (23-A) still-head duty 
which was admittedly in the nature of excise- 
duty was payable by the licensee even on 
quota not lifted by him. The Rule and condi- 
tion No. 8 founded on it were therefore struck 
down in Bhajan Lal’s case as being beyond 
the scope of entry 51 of List II, the taxable 
event under the impugned Rule being the sale 
and not the manucacture of liquor. Rule 36 
was amended on March 31, 1967 in order 
to meet the judgment in Bhajan Lal’s case 
but the High Court found in Jage Ram’s case 
that even under tke amended Rule, still-head 
duty which was in the nature of excise duty 
was payable on unlifted quota of liquor. The 
position obtaining under the Rules as amend- 
ed on March 22, 1968 which are relevant for 
our purposes is in principle different as: the 
still-head duty is now only 0.64 Paise as 
against Rs. 17.60 rer litre which was in force 
under the old Rulzs end excise-duty as such 
is no longer payatle on unlifted quota. The 
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principle governing the decisions in Bhajan 
Lal’s case and Jage Ram’s case cannot, there- 
fore, apply any longer. 


63. As the amount payable by the 
licensees on the basis of the bids offered by 
them in auctions and on the basis of ‘Fixed 
and Assessed Fees’ is neither a fee in the 
technical sense nor a tax but is in the nature 
of the price of a privilege, there is no ques- 
tion of the Financial Commissioner lacking 
power to organize auctions so as to authorize 
the recovery of any amount which is not a 
fee properly so-called. The Financial Com- 
missioner, under Section 34 of the Act read 
with Rule (sic) (Section) 59 (d), has the power 
to direct that licences may be granted on 
payment of such fees, that is, such considera- 
tion as he may by rules prescribe. It is open 
to him to frame a rule, as he has in fact 
framed Rule 35, directing that any class of 
licences may be granted on payment of fees 
fixed by auction. Once it is appreciated that 
auctions: are only a mode or medium for 
ascertaining the best price obtainable for the 
grant of privilege to sell liquor, there would 
be no ‘contradiction in terms’ in directing, as 
Rule 35 does, that a class of “licences may 
be granted on the fee fixed by auction.” 


6d. The demands for the payment of 
Fixed Fees made on vendors of Foreign 
Liquor holding licences in Forms L-3, L-4 
and L-5 were challenged on the additional 
ground that they were contrary to the terms 
of Rule 12 and therefore illegal. Under 
Rule 11, applications for renewal of licences 
for the following year have: to be made be- 
fore the end of October. By Rule 12 the 
Excise Inspector has to lay before the Col- 
lector by the 7th January each year a list 
of licences requiring renewal, together with 
a certificate of sales as provided by Rule 30, 
to facilitate the determination of assessed 
fee. No order for renewal can be made after 
January 20 in respect of licences to be valid 
for the following financial year, except with 
the special sanction of the Financial Com- 
missioner. ‘The appellants holding licences 
for sale of Foreign Liquor applied duly for 
renewal of their licences and orders grant- 
ing renewals were passed before January 20. 
Later the Rules were amended on March 22 
and March 30, 1968 under which the- appel- 
lants holding licences: in Form Nos. L-3, L-4 
and L-5 became liable- to pay fixed fees up 
to Rs. 20,000 per annum in addition to fees 
assessed under Rule 31. The grievance of 
those appellants is that since their licences 
were renewed in January 1968, the amend- 
ments made in March 1968 cannot apply to 


them and therefore the demand made on the 


basis of amended rules is illegal. 


65. It is true that: the amendments 
under which the appellants have been called 
upon to pay fixed fees were made ‘after the 
licences were renewed. But the licences, 
though renewed in January 1968, were to be 
ffective from April 1, 1968. The amend- 
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ments having come into force before April 1 
would govern the appellants’ licences and 
they are, therefore, liable to pay the fixed fees 
under the amended Rules. Licences are 
granted under Section 34 of the Act subject 
to the payment of such fees as the Financial 
Commissioner may direct. The rules made 
under Section 59 (d) authorize the imposition 
of additional fees and such authorization 
would operate on all licences to be effective 
thereafter. 

66. We are accordingly of the opinion 
that the payments demanded from the appel- 
lants are lawfully due to the State Govern- 
ment. Such payments are “excise revenue” 
within the meaning of Section 60 (1) (a) of 
the Act. Section 3 (9) of the Act defines 
“excise revenue” to mean “revenue derived 
or derivable from any payment, duty, fee, tax, 
confiscation or fine, imposed or ordered under 
the provisions of this Act, or of any other 
law for the time being in force relating to 
liquor or intoxicating drugs, but does not 
include a fine imposed by a court of law.” 
The payments due from the appellants hold- 
ing licences in Form L-14A are also due to 
the Government “on account of any con- 
tract relating to the excise .revenue”’ as pro- 
vided in Section 60 (1) (c) of the Act. It 
is therefore open to the Government to re- 
cover its dues in the manner authorized by 
Section 60. 

_ 67. In the result all the appeals stand 
dismissed but in view of the circumstance that 
observations in Krishna Kumar Narula’s case 
(1967) 3 SCR 50 = (AIR 1967 SC 1368) 
may have led the appellants to embark upon 
re a a there will be no order as to 
cos 
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N. Vimala Devi, Appellant v. K. 
Madhusudhana Reddy, Respondent. _ 


Civil Appeal No. 389 of 1973, D/- 
20-12-1974. 

(A) Representation of the. People 
Act (1951), Ss. 123 (4) and 116A — 
Corrupt practice — Publication of 
pamphlets defamatory of appellant— 
Finding regarding — Reassessment of 
evidence by Supreme Court in appeal 
—Respondent held responsible for its 
printing and distribution — His elec- 
tion set aside Decision of Andhra Pra- 
desh High Court Reversed. 


Where a corrupt practice is al- 
leged against a returned candidate it 
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must be scrutinised with considerable 
care because a finding to that effect 
has very serious consequences. It not 
merely sets aside the popular verdict 
but also subjects the successful candi- 
date to the penalty of being disquali- 
fied for election and even criminal 
prosecution. The Supreme Court does 
not normally reappraise the evidence, 
and come to a contrary corclusion 
from that of the trial Judge if it is 
generally acceptable. But the Court 
should not forget that an appeal 
under Section 116A of the Revresen- 
tation of the People Act is a first ap- 
peal and not one under the provisions 
of Art. 136 of the Constitution and 
that an appeal is a rehearing. 

(Para 17) 


Held on facts, after reassessing 
the evidence, that it was satis2actori- 
ly established that the pamphlets de- 
famatory of the appellant falling 
under Section 123 (4) were printed 
and distributed at the instance of the 
respondent and therefore the election 
of the respondent was liable to be set 
aside. Decision of Andhra Pradesh 
High Court Reversed. (Para 18) 


F The Supreme Court had under- 
taken reassessment in the instant case 
as the trial Judge had rejected the 
evidence of: the appellants witnesses 
wholesale mainly on the ground of 
their being partisan witnesses while 
no such standard had been app- 
lied to evidence of witnesses on behalf 
of the respondent, except that of the 
respondent’s polling agent and the 
respondents active worker. Even 
there it was because the documentary 
evidence was too strong. The trial 
Judge had also not discussed the re- 
presentation which was a forerunner 
of the pamphlet and which was sent 
to the authorities signed among others 
by the respondent as well as the 
active worker and appreciated the 
evidence in the background of that 
document. His rejection of other evi- 
dence had led to a wrong approach in 
the appreciation of the oral evidence. 

(Pera 17) 


Judgment of the Court was deli- 
vered by 


ALAGIRISWAMI, J.:— In the 
election to the Andhra Pradesh Legis- 
lative Assembly from the Chennur 
constituency held on 5th March, 1972, 


A.L R. 


the appellant was the official Con- 
gress candidat and the respondent 
an independent candidate though both 
belonged to the Congress Party. The 
respondent obtained 25,654 votes as 
against 23,940 votes obtained by the 
appellant and was declared elected. 
Thereupon the appellant filed an 
election petition which was dismissed 
by the Andhra Pradesh High Court. 
This appeal is against that decision. 
2. Thouzh a number of corrupt 
Practices were alleged in the election 
petition the orly one pressed before 
this Court was that relating to the 
distribution of a pamphlet defamatory 
of the appellant falling under Sec- 
tion 123 (4). That leaflet marked Fx. 
A-1 purports to have been issued by 
the Yuvajana Congress, Thorrur. It 
does not bear the name of the printer 
or the publisher. But the allegation in 
the election petition was that it was 
published by the respondent and his 
agents throughout the constituency. 
In Schedule I to the election petition 
were given the names of villages 
where the distribution was made, the 
Persons who distributed, the date of 
distribution as well as the names of 
persons who received the pamphlet. 
Certain other details were also given. 
It was further alleged that the appel- 
lant received letters in this regard 
from some of her supporters in the 
constituency. .These were marked as 
Exs. A-2, A-3 and A-4. It was stated 
that the President of the Yuvajana 
Congress, Thorrur was a man named 
Uppal Reddy who became a paid 
clerk of the respondent. The respon- 
dent denied knowledge of the pam- 
phlet and contended that Exs. A-2 to 
A-4 are self serving statements got 
prepared by tne appellant and the 
persons who are supposed to have 
written those letters for the purpose 
of the election petition. He claimed 
that he was not aware whether Uppal 
Reddy was President: oft the Yuvajana 
Congress, Thorrur but that he was a 
strong supporter of the appellant. The 
distribution of the pamphlet either 
by him or his elsction agent or his 
workers with kis consent was denied. 


The names of workers mentioned in 
the schedule to the election petition 
were stated to be those of the suppor- 
ters of the appellant with a view to 
let in false evidence. 
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3. The learned Judge of the 
High Court after an elaborate exa- 
mination of the evidence found that 
there cannot be any doubt that the 
allegations contained in leaflet Ex. 
A-1 go deeply against the personal 
character and conduct of the appel- 
lant and can be taken as being rea- 
sonably calculated to prejudice her 
prospects in the election. This does 
not seem to have been disputed be- 
fore the High Court. It was only con- 
tended that neither the respondent 
nor his election agent was aware of 
the existence of those leaflets nor 
were they distributed during the elec- 
tion period and even if they were 
distributed they were not responsible 
for it. The learned Judge further held 
that it has to be taken that the allega- 
tions made against the appellant in Ex. 
A-1 werefalse and the respondent did 
not believe them to be true and he 
would be guilty of the corrupt pra- 
ctice if the publication was made by 
the respondent or his election agent 
or by others with the consent of the 
respondent or his election agent. He 
then took up the question whether 
the respondent or his election agent 
or withtheconsent of either any per- 
son distributed leaflets like Ex-A-l 
during the election period. 


4, The case for the respondent 
as suggested in the cross-éxamination 
of the appellant was that she expect- 
ed her defeat even when the election 
was one week ahead and there- 
fore she started manufacturing all 
the documents filed by her for the 
purpose of the election petition, which 
even then she decided to file in case 
of her defeat. Based on the evidence 
of F.W. 70, the Secretary of the Zila 
Parishac, Warangal who was then the 
Returning Officer, and P.W. 76, the 


Sub-Collector, Warangal, the learned . 


Judge found that leaflets like Ex, A-i 
were in circulation a few days prior 
to the date of the election. He, how- 
ever, came to the conclusion that it 
was not possible to say that even be- 
fore the date of the election the ap- 
pellant and her supporters must have 
thought that her defeat in the elec- 


tion was . certainty and thought of 


distributing leaflets like Ex. A-1 to 
prepare for the election petition in- 
stead of working vigorously for her 
success in the election and, therefore, 
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whoever might be responsible for the 
distribution of the leaflets it could 
not have been the appellant or her 
supporters but her enemies only. He 
finally came to the conclusion that 
there is no cogent and reliable evi- 
dence to show that the distribution 
of the leaflets was made by the res- 
pondent or his election agent or with 
the consent of either by some others 
and it is not possible to hold the res- 
pondent responsible for the distribu- 
tion. With regard to Uppal Reddy he 
held that there was no satisfactory 
evidence to show either that Uppal 
Reddy was a paid clerk of the respon- 
dent or that he worked for the res- 
pendent in the election and not for 
the appellant as alleged by the res- 
pondent. 


5. As we are in substantial 
agreement with the learned Judge re- 
garding the nature of the leaflet Ex. 
A-1 its possible effect and the impos- 
sibility of the appellant or anybody 
on her behalf having distributed those 
pamphlets we do not think it neces- 
sary to discuss those questions or 
even to set out the pamphlet itself. 
These were not seriously disputed by 
the respondent. We will therefore 
confine ourselves to the question as 
to who was responsible for their 
distribution. 


6. The learned Judge seems 
to have thought that R. Ws. 32 and 33, 
the brothers of the appellants hus- 
band, might perhaps have done it as 
they were bitterly inimical towards 
the appellant and her husband. R. W. 
32 was the respondent’s polling agent 
and R. W. 33 was an active worker on 
his behalf. There is no evidence as to 
who had the leaflet printed or where 
it was printed. Neither R.W. 32 nor 
R. W. 33 accepted either that they 
printed the leaflet or that they distri- 
buted it. 


T. Sometime before the elec- 
tion and even before the Congress 
candidate was selected for this con- 
stituency a representation, Ex, A-48, 
was sent to the Congress authorities 
signed among others by the respon- 
dent as well as R.W. 33. The main 
purport of that representation was 
that neither the appellant nor her 
husband should be set up as the Con- 
gress candidate, It suggested certain 
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other persons as fit to be set up as 
Congress candidates, but there is no 
doubt that it was intended to prevent 
either the appellant or her husband 
being selected as the Congress candi- 
date. R.W. 33 claimed that it was he 
that prepared Ex. A-48 and got the 
signatures of the persons contained 
therein. The first of the signatories 
is respondent himself. Forty out of its 
fortythree signatories are his suppor- 
ters. Though he pretended not to 
have known its contents he as well 
as R.W. 33 had to admit that it was 
prepared after some discussion. The 
respondent had also to admit that he 
it was who wrote in his own hand 
about a copy of the representation 
having to go to the Congress obser- 
ver for Warangal district. We have 
no doubt at all that the main mover 
behind Ex. A-48 is the respondent 
himself and R.W. 33 is merely his 
instrument. This is also evident from 
the fact that he decided to stand for 
the election himself because only if 
he stood he could defeat the appel- 
lant. Thus his main motive being to 
defeat the appellant is clear beyond 
doubt. It is not merely the normal 
effort of a contesting candidate to Je- 
feat his opponent but something spe- 
cial, something out of the- ordinary. 
This exhibit has not been discussed as 
all by the learned Judge. The impor- 
tance of Ex. A-48 is because it is a 
forerunner of Ex. A-1 and scme of 
the statements found in Ex. A-1 as 
well as its main purport are the seme 
as of Ex, A-48. We are not impressed 
by the argument on behalf of the res- 
pondent that Ex. A-597. which shows 
that even in 1970 a representation of 
a similar kind was made, shows that 
there were many others cut to 
besmirch the name ofthe appellant. 
Ex. A-57 contains many instances 
which have nothing to do with the elec- 
tion in 1972 or the setting up ofa Con- 
gress candidate in that election. That 
is the affinity between Ex. A-48 and 
Ex. A-1. Nor are we impressed by 
the argument on behalf of the res- 
pondent that NGOs towards whom 
the appellant is said to have kehaved 
rudely might have been resconsible 


for the printing and distribution of 
the pamphlets. The NGOs as a class 
may not be so much interested and 
no suggestion has been put and we 
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have not been told that any particular 
NGO had such a strong grievance 
against the appellant that he could go 
to the extent of printing clandestinely 
a pamphlet like Ex. A-1, meeting the 
expenditure tnerefor and for distri- 
buting it. The search ultimately must 
be confined to R. Ws. 32 and 33 on the 
one hand and the respondent on the 
other. 


8. It is here that the relevance 
of the reference to Uppal Reddy and 
the Yuvajana Congress, Thorrur be- 
comes importent. The Yuvajana Con- 
gress. Thorrur was inaugurated on 
the 26th January, 1972. Before that 
Uppal Reddy had met P.W. 66, Va- 
santha Nageswara Rao, the President 
of the State Youth Congress and a 
member of the Legislative Assembly 
from the Nandigama constituency of 
Krishna district. He wrote a letter 
Ex. A-25 on 6-2-1972 congratulating 
Uppal Reddy on his having organised 
the Yuvaiana Congress. Later finding 
that Uppal Reidy was working against 
the Congress candidate on behalf of 
the respondent he was removed from 
the office and P.W. 68, Vasudeva 
Reddy was elected President of the 
Yuvajana Congress, Thorrur. The re- 
moval of Uppal Reddy and the elec- 
tion of P.W. 68 was intimated to P.W. 
63 by Ex. A-26. The second letter is 
Ex. A-28 written by P.W. 68 to P.W. 
66 about distribution of leaflets by 
the respondent’s associates. That let- 
ter also refers te the pamphlet as 
having been printed by the respon- 
dent and asks that he be suspended 
immediately. Another letter Ex. A-32 
written by P.W. 66 to P.W. 68 also 
shows that.P.W. 66 was invited to 
tour the Chenrur constituency and he 
was unable to do so. Exhibits A-31, 
A-31 (a) and A-31 (b) show that let- 
ters were written to P.W. 66 as well 
as to the President of the Andhra 
Pradesh Congress Committee. Exhibit 
A-29 is a.letter by P.W. 68 to P.W. 66 
inviting him tc tour the constituency. 
Exhibit A-29 (a) is a resolution of the 
Youth Congress Committee dated 29- 
2-72 about Uppal Reddy having been 
won over by the respondent and the 
pamphlet against the appellant being 
published ‘and requesting P.W. 66 and 
the President of the Andhra Pradesh 
Congress Committee to institute pro- 
ceedings against the respondent. Ex- 
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hibit A-27 is a letter ` addressed by 
P.W. 66 to Uppal Reddy apparently ` 
on the basis of Ex. ‘A-26 about the 
complaints that he was working for 
the respondent and asking him to 
show cause why disciplinary action 
should not be taken against him. It 
also refers to the resolution of the 
Youth Congress. 


9. We are unable to share the 
learned Judge’s conclusion that all 
these could have been got up in order 
to support the election petition. The 
learned Judge himself recognises that 
the appellant would not have had 
any apprehension that she would be 
defeated in the election because she 
was standing from Chennur consti- 
tuency which was the only one among 
the many constituencies comprising 
the Parliamentary seat that was won 
by a Congress candidate with a majo- 
rity of 5000 votes in the previous 
election though all the other Assemb- 
ly seats as well as the Parliament seat 
went to the non-Congress candidate. 
That is why the learned Judge took 
the view that the distribution of the 
pamphlet could not have been made 
by the appellant before the date of 
the election. It is, therefore, obvious 
that these documents could not have 
been got up before the election nor 
are we able to accept the learned 
Judge’s facile conclusion that these 
could have been got up by antedat- 
ing some postal stamps. One cannot 
take it that it is so easy to antedate 
postal stamps. In fact no such sugges- 
tion was put to the appellant or any 
of her witnesses. This theory of ante- 
dating the postal stamps has also been 
relied upon by the learned Judge in 
connection with Exs. A-2 to A-4, 
with which we shall deal a little later. 
The only slight reference to anybody 
connected with the appellant having 
anything to do with the Post Office 
was in relation to one of the Post Offi- 
ces alone. It is not that if no such 
suggestion was made on behalf of 
the respondent about the postal stamps 
being antedated it is not permissible 
to the learned Judge to draw such a 
conclusion if the facts justify it but 
we feel there are no facts justifying 
such an inference. We are satisfied 
that these various documents are 


genuine and not got up for the pur- 
pose of the election petition. 
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10. The whole case of the res- 
pondent was that these documents as 
well as Exs. A-2 to A-4 had been 
created before the election though the 
question put to the appellant’s wit- 
nesses was in a form which would 
enable him to put forward -two alter- 
native pleas (1) of their being prepar- 
ed before the election, and (2) of their 
being prepared after the election but 
before the election petition was filed. 
We are of the opinion that the res- 
pondent should not be allowed to 
draft his pleadings in a dubious way 
and try to shape either his evidence 
or his arguments to suit either the- 
ory. We are unable to accept the 
argument on behalf of the respon- 
dent that these documents do not 
establish that either the respondent 
or his election agent distributed the 
pamphlets. These letters and resolu- 
tions sometimes refer to the respon- 
‘dent and sometimes to his associates. 
One of them refers to the respondent 
having printed the pamphlet. We do 
not think that in assessing the 
evidentiary value of these documents 
the statements contained in them 
should be scrutinised as though they 
were elther pleadings before the 
Court or a statute to be interpreted. 
When pamphlets are said to be distri- 
buted by the respondent it does not 
necessarily mean that he was physi- 
cally handing over those pamphlets 
to various persons. It includes the 
the pamphlets being distributed in his 
presence or in the presence of his 
election agent or at his instance or on 
his behalf. Even if persons working 
for the respondent were distributing, 
in common parlance it would be said 
that the respondent was distributing 
the pamphlets. Interpreted in the pro- 
per pérspective the various state- 
ments merely mean that the pamph- 
lets were being distributed at the in- 
stance of the respondent. 


11. Some criticism was made 
ofthese documents onthe basis of the 
constitution of the All India ‘Youth 
Congress and that it does not provide 
for village Youth Congresses and that 
people cannot become members of the 
Youth Congress unless they become 
primary members of the All India 
Youth Congress. But as it is obvious 
from the documents themselves as 
well as the evidence of P.W. 66, it 
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was found necessary and advantage- 
ous to have Youth Congress in Thor- 
rur as it would help the Congrəss can- 
didate as it was election time. This 
question cannot be decided as though 
we are concerned with the legality of 
the establishment of the Youth Con- 
gress in Thorrur. All that it shows is 
that certain young men of the village 
decided to start a Youth Congress in 
the village, that it had the sanction 
and the blessings of P.W. 66 and that 
they hoped to regularise the establish- 
ment of Youth Congress in due course. 
The criticism that the receipt of these 
letters is not entered in the receipt 
and despatch book of the State Youth 
Congress office is not of much sub- 
stance. Non-official political organisa- 
tions are not run and do not function 
as though they were offical admini- 
strative offices. 


12. We do not also agree with 
the veiw of the learned Judge who 
rejected the evidence of P. W. 66 on 
the ground that he was merely a Con- 
gress member. He is a member of 
the Legislative Assembly frəm an- 
other district and he is the chief of 
the State Youth Congress. The fact 
that he is a Congressman could not be 
the sole ground for rejecting his 
evidence. We are, therefore. satisfied 
that these documents produce con- 
temporaneous evidence of the fact 
that the pamphlets like Ex. A-1 were 
brought into existence and distributed 
at the instance of the respondent. 
They cover the period from 6-2-1972 
to the day before the poll. Their evi- 
dentiary value is, therefore, very 
high. 


13. The distribution of the 
pamphlets by the respondent is also 
probabilised by Ex. A-16 written by 
the appellant to the General Secre- 
tary of the Congress in Warangal Dis- 
trict and Ex. A-44 to the Returning 
Officer, 


14. We shall now refer to Exs. 
A-2 to A-4. These are three letters 
written by three supporters of the ap- 
pellant about the distribution of the 
pamphlets by either the respondent 
or his election agent as well as R.W. 
33.~ The learned Judge has rejected 
them among other reasons on the 
ground that postal stamps on them 
could have been antedated. The 
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criticism we ave made earlier with 
reference to this view of the learned 
Judge when wė were discussing the 
documents relating to the Yuvajana 
Congress of Thorrur applies here also. 
Four Post Offices are involved with 
reference to these three documents. 
the three different Post Offices in 
which they ware posted and the one 
Post Office in which they were re- 
ceived. Only with reference to one of 
the Post Offices it was said that the 
Postmaster wes a relative of the ap- 
pellant. We think it impossible that 
postal stamps from four different 
Post Offices could have been ante- 
dated so easily. On the other hand these 
three documents give us the feeling 
that they have been prepared with an 
eye on an election petition. People 
who have been working for the ap- 
pellant would not suddenly stop work- 
ing merely because they saw a pam- 
phlet like Ex. A-1 and if they did so 
they would just stop working and not 
bother further about writing to her. 
It was also unnatural in such letters 
for these persons to say that people 
were being convinced and that they 
themselves were convinced by the 
pamphlets. If zhat is so, these letters 
must have come into existence before 
the date of the poll. If the postal 
stamps could not have been antedated, 
how and why were these letters 
brought into existence? This question 
has given us considerable anxiety and 
we think that the most acceptable ex- 
planation is that having come to know 
of the distribution of the pamphlets 
like Ex. A-1 the appellant got her 
supporters to write these: letters and 
they have done it only too well. The 
telltale statements contained in them 
give us no option but to reject Exs. 
A-2 to A-4, 


15. We do not think it neces- 
sary to refer at length to the oral 
evidence in this case about the dis- 
tribution. A large volume of evidence 
has been let ir on behalf of the ap- 
pellant regarding the distribution. As 
already mentioned the villages in 
whieh the distribution was made, the 
dates on which the distribution was 
made, the persons who made the dis- 
tribution as well as the persons to 
whom the distribution was made are 
set out in the schedule to the election 
petition, The attack made on thesein 
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the written statement filed by the 
respondent is that the names of the 
supporters of the appellant were 
given therein in order to enable them 
to give false evidence. The learned 
Judge has in discussing the evidence 
of these witnesses extracted their evi- 
dence at length and rejected them 
mostly on the ground that they were 
the appellants supportes, But he 
has not hesitated to accept the de- 
nials by the respondent and that of 
his witnesses and their evidence even 
though they are as much partisan as 
the appellant’s witnesses. That is why 
in matters of this kind in assessing 
the oral evidence we have got to have 
some reliable test for assessing the 
reliability of one version or the other. 
Much of the criticism made by the 
learned Judge of the evidence on be- 
half of the appellant is that of very 
tenuous kind and they can be applied 
as well to the evidence on behalf of 
the respondent and we can see no Ius- 
tification for the facile way he accept- 
ed the denial by the respondent and 
his witnesses. The documents regard- 
ing the Youth Congress of Thorrur, 
which we have discussed. furnish 
strong support which one has got to 
look for before one can accept oral 
evidence in matters of this kind. It 
is easy enough to accept or reject oral 
evidence by mentioning one or two 
minor contradictions. One should be 
satisfied that the broad outline of the 
evidence given is true and worthy of 
acceptance. 


16. We are not impressed with 
the view of the learned Judge that 
either R. W. 32 or R. W. 33 might 
have been responsible for bringing 
into existence the pamphlet Ex. A-1. 
After all the person that was stand- 
ing for election was the respondent 
and his attitude of trying to see that 
neither the appellant nor her husband 
was set up as a Congress candidate 
and being prepared to stand merely 
for the purpose of defeating her 
shows that it was he that was inter- 
ested in publishing this pamphlet. His 
earlier effort, Ex. A-48 also shows 
this. We find it impossible to accept 
the evidence of R. W. 32 and 
R. W. 33 that the appellant and 
her . husband were responsible for 
sending a petition against them in re- 
gard to a contract work that they had 


N. Vimala Devi v. K. M. 


Reddy [Prs, 15-18] S. C., 1141 


undertaken or that the appellant wan- 
ted a bribe of Rs. 3000 from them. All 
this is falsified by the admission that 
it was Nookala Ramachandra Reddy, 
aformer Minister, that was responsi- 
ble for the representation against R. 
Ws. 32 and 33 in regard to the contract 
about which the Anti Corruption De- 
partment made an enquiry. 


17. We are conscious that 
where a corrupt practice is alleged 
against a returned candidate it must 
be scrutinised with considerable care 
because a finding to that effect has 
very serious consequences, It not 
merely sets aside the popular verdict 
but also subjects the successful can- 
didate to the penalty of . being dis- 
qualified for election and even crimi- 
nal prosecution. We are also conscious 
that this Court does not normally re- 
appraise the evidence. and come to a 
contrary conclusion from that of the 
trial Judge if it is generally accept- 
able. But we must not forget that an 
appeal under S. 116A of the Repre- 
sentation of the People Act is a first 
appeal and not one under the provi- 
sions of Art. 136 of the Constitution 
and that an appeal is a rehearing. In 
this case we have undertaken a re- 
assessment of the evidence because 
the learned Judge has rejected the 
evidence of the appellant’s witnesses 
wholesale mainly on the ground of 
their being partisan witnesses while 
no such standard has been applied to 
evidence of witnesses on behalf of 
the respondent, except R. W. 3 and 
R.W. 21. Even there it was because! 
the documentary evidence was too 
strong. He has also not discussed Ex. 
A-48 and appreciated the evidence 
in the background of that document. 
His rejection of the evidence regard- 
ing the Thorrur Yuvajana Congress 
has led to a wrong approach in the 
appreciation of the oral evidence. 


18. We have come to the con- 
clusion that it is satisfactorily esta- 
blished that these pamphlets were 
printed and distributed at the instance 
of the respondent. The appeal is al- 
lowed and the election of the respon- 
dent set aside. The respondent will 
pay the appellant’s costs. 

Appeal allowed. 
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AIR 1975 SUPREME COURT 1142 
(From Madras: (1969) 23 STC 86) 
A. N. RAY, C. J., K. K. MATHEW 
AND V. R. KRISHNA IYER, JJ. 

State of Tamil Nadu. Appellant 
v. The Cement Distributors (P) Ltd., 
and others. Respondents, 

Civil Appeal No. 231 of 1870, D/- 
14-3-1975. 

(A) Central Sales Tax Act (1956), 
S. 3 — Inter-State sales — Move- 
ment of goods from Madras to Cal- 
cutta not as a result of any contract 
of sale but under directions in autho- 
risation notes of State Trading Cor- 
poration to its agent — Transactions, 
held not inter-State sales. 


Under the Cement Control Order 
all mənufacturers must sell cement 
to the State Trading Corporation. 
Under authorisation notes, the Regi- 
onal Cement Officer of the Corpora- 
tion in Tamil Nadu authorised its 
agent A to sell certain quantity of 
cement of Dalmiapuram factory to 
persons as directed by such officer of 
the Corporation at Calcutta. The 
goods were despatched by A from 
Madras to themselves at Calcutta as 
per directions of the Corporation. 
This was for consumption in Calcutta 
area because of cement shortage there. 
Question was whether transactions 
under authorisation notes could be 
subjected to Central Sales Taz. 

Held, that the movement of goods 
was not as a result ofany contract of 
sale between A and buyers at 
Calcutta, but in pursuance of jn- 
structions in the authorisation notes. 
The transactions were not m- 
ter-State sales and as such could not 
be subjected to Central Sales Tax. 
AIR 1961 SC 65, Followed. (Para 8) 


Cases Referred: Chrenological Paras 
AIR 1961 SC 65 = (1961) 1 SCR ae 


Mr. S. Govinda Swaminathan, 
Advocate General, (M/s. A. V. Ran- 
gam, K Venkataswami and Miss A. 
Subshashini. Advocates, with him), 
for Appellant; Mr. S. T. Desai, Sr. 
Advocate (Mr. H. K. Puri Advocate 
with him) (for No..1) Mr. D. N. Mukh- 
erjee. Advocate, Mr. G. S. Chatter- 
jee, Advocate of M/s. Sukumar Basu 


and Co. (for No. 2), M/s. Girish Chan- 


CS/CS/B104/75/SSG 


A. I. R. 


dra and S. P. Nayar Advocates, (for 
No. 3), for Respondents. 


Judgment of the Court was deli- 
vered by 


A. N. RAY. C. Jz— This appeal 
by certificate ‘s on the question whe- 
ther there was any contract of sale 
pursuant to which goods were moved 
from the State of Tamil Nadu to the 
State of West Bengal. 


2. The raspondent Cement 
Distributors Private Limited are the 
agents of the State Trading Corpora- 
tion. Under the Cement Control Order 
all manufacturers are required to sell 
cement to State Trading Corporation. 
On 22 November, 1961 the Regional 
Cement Officer of the State Trading 
Corporation in Tamil Nadu authoris- 
ed the respondent to sell the quan- 
tity of Cement mentioned in the au- 
thorisation note cf that date to per- 
sons directed ky the Regional Cement 
Officer, State Trading Corporaticn, 
Calcutta. The authorisation was in 
favour of the respondent, The factory 
which was to supply cement was also 
mentioned inthenote as Dalmiapuram 
factory. The authorisation further. 
Said that 9,000 metric tons were al- 
lotted for the fourth period in 1961 
for distribution. to Calcutta area as 
directed by the Regional Cement Offi- 
mt State Trading Corporation, Cal- 
cutta. 


3. On 4-11-1961, there was 
another authorisation issued by the 
Regional Cement Officer at Calcutta. 
The note mentioned the respondent 
Cement Distributors as suppliers. The 
note said that the authorisation was 
in favour of the Executive Engineer, 
Howrah Division Construction Board, 
94, Chittaranjan Avenue, Calcutta. 
The quantity allotted was 230 metric 
tons. The name of the factory to sup- 
ply cement was Dalmiapuram. Deli- 
very was ex-Calecutta Jetty docks. 
The price was the ruling price on the 
date of despatch from the factory. 

4, On these documents it is 
contended on behalf of the State that 
Cement was shipped by the respon- 
dent to their godown at Calcutta for 
direct sale to the purchaser in whose 
favour the letter of authorisation note 
was issued, namely, the Executive 
Engineer, Howrah Division Construc- 
tion Board, who was to take delivery 
at the jetty. 


a 
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5. The respondents were as- 
sessed by the State under the Cen- 
tral Sales Tax Act on these transac- 
tions as inter-State sales. The respon- 
dent company contended that cement 
was despatched under authorisation 
order to Calcutta. The respondent 
company contended that the company 
did not enter into any contract for 
sale of cement with the buyers be- 
fore or at the time of shipment. A 
contract was made only after an au~ 
thorisation in favour of the buyer 
had been issued by the Regional Ce- 
ment Officer, Calcutta. Such an au- 
thorisation by Calcutta Officer was 
subsequent to the shipment. The res- 
- pondent company contended that the 
transaction was not inter-State sale. 


6. The only question is whe- 
ther the contract of sale itself with 
the Executive Engineer occasioned 
movement of goods. 


i: Section 3 of the Central 
Sales Tax Act provides that a sale or 
purchase of goods shall be deemed to 
take place in the course of inter-State 
trade or commerce if the sale or pur- 
chase (a) occasions the movement of 
goods from one State to another, or 
(b) is effected by a transfer of docu- 
ments of title to the goods during 
their movement from one State to 
another. The settled view of this 
Court is that if the movement of 
goods from one State to another is 
the result of a covenant or an inci- 
dent of the contract of sale then the 
sale is an inter-State Sale. (See Tata 
Iron & Steel Co. Ltd. v..S. R. Sarkar, 
(1961) 1 SCR 379 = (AIR 1961 SC 
65) ). 


8. In the present case, the 
goods are despatched by the respon- 
dent to themselves at Calcutta accord- 
ing to the directions of the State 
Trading Corporation. This was for 
consumption in Calcutta area as will 
appear from the authorisation dated 
4 November, 1961. The other autho- 
risation letter dated 22 November, 
1961 was issued, after the arrival of 
the goods, by the Regional Cement 
Officer, Calcutta authorising the res- 
pondent to sell cement. It is apparent 
that there was no movement of goods 
by the respondent company as a result 
of a contract of sale between the res- 
pondent and the buyer at Calcutta. 
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The shipment was made by the res- 
pondent company without any refe- 
rence to any buyer. The movement of 
goods from Madras to Calcutta did not 
take place as a result of any contract 
of sale, but in pursuance of instruction 
contained in authorisation for transfer 
of stocks from Madras to Calcutta. 
The transactions were not inter-State 
sales liable to tax under the Central 
Sales Tax Act. The movement of goods 
from one State to another without 
any of the element of “sale” within 
the meaning of the Central Act can- 
not be subject to tax..The shipment 
was movement of stocks of cement 
belonging to the State Trading Cor- 
poration from one place to another. 
There was shortage of supply of ce- 
ment at Calcutta. The State Trading 
Corporation moved stocks from Madras 
to Caleutta. The area of need and 
the availability of stocks of cement 
were known to the State Trading 
Corporation. The transactions could 
not be subjected to Central Sales Tax. 


9. For these reasons, the ap- 
peal fails and is dismisszd. Parties 
will pay and bear their own costs. 

Appeal dismissed. 
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K. K. MATHEW, P. N. BHAGWATI 
AND N. L. UNTWALIA, JJ. 


Sheoraj Prasad Yadav, Petitioner 
v. State of Bihar and others, Respon- 
dents. 


Writ Petn. No. 463 of 1974, D/- 
20-12-1974. 

(A) Maintenance of Internal Secu- 
rity Act (1971), S. 3—Detention after 
withdrawal of agitation. 


There seemed to be justification 
in the petitioner’s grievance that he 
was being unnecessarily detained even . 
after the agitation to work for 10 
hours’ duty by the Loco Running 
Staff Association had been withdrawn 
and there was no likelihood of-his 
indulging in acts prejudicial to the 
maintenance of supplies and services 
essential to the community. But this 
was a matter which was not within 
the domain of the Supreme Court to 
decide. It was for the State Govern- 
ment to consider the question as to 
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whether the continuance of detention 

of the petitioner was necessary or not. 

(Para 7) 

The Judgment of the Court was 
delivered by 


UNTWALIA, Ju-— The District 
Magistrate of Katihar made an order 
of detention on 7-3-1974 against the 
petitioner under Section 3 (1) of the 
Maintenance of Internal Security Act, 
1971. In pursuance to the said order 
the petitioner was arrested on 10-3- 
1974. Grounds of detention were 
Served on him within the time allow- 
ed by law. As many as six grounds 
were served in support of the peti- 
tioner’s detention. The petitioner 
made a representation which was re- 
jected. His case was sent to the Advi- 
sory Board and on receipt of its opi- 
nion the State Government confirmed 
the order of detention as per their 
order communicated under Memo No. 
A-1843-C dated 30-4-1974. By the said 
order the detention of the petitioner 
upto 9-3-1975 has been confirmed. 
In the first instance the petitioner 
challenged his detention order by fil- 
ing a writ application in the Patna 
High Court. It was dismissed by a 
Bench of that Court on the 17th July, 
1974, The present petition was there- 
after filed in this Court under Art. 32 
of the Constitution of India challeng- 
ing the petitioner’s detention as il- 
legal and invalid and praying for a 
writ of habeas corpus for his release. 


2. A rule nisi was issued to 
the respondents. A counter has been 
i by the District Magistrate, Kati- 

ar, 


3. Three submissions were 
made on behalf of the petitioner by 
Mr. D. N. Sinha, his learned counsel: 


(1) That the grounds were vague 
and did not afford adequate opportu- 
nity to the petitioner to make his re- 
presentation. 

(2) That the grounds or at least 
some of them had no nexus to the 
fact that the petitioner was likely to 
indulge in activities prejudicial to the 
maintenance of supplies and services 
essential to the community. The sub- 
jective satisfaction of the detaining 
authority therefore was vitiated in 
law. 

(3) That the agitation to work for 
10 hours duty by the Loco Running 
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Staff Association had been withdrawn 
as early as in June, 1974 and it was 
not necessary to keep the petitioner 
in detention any longer, 

4. We have no difficulty in 
rejecting the first two submissions 
made on behaf cf the petitioner. The 
petitioner could have asked for more 
particulars before filing his repre- 
sentation if tke grounds were not 
very clear to him. On perusal of the 
grounds we are not satisfied that any 
of them was vague and it did not en- 
able the petitioner to make his ade- 
quate representation. Almost all neces- 
sary details were there in all the six 
grounds and rone of them = suffered 
from the vice of vagueness. 

All the six grounds related 
to the prejudicial and illegal actions 
of the petiticner in preventing the 
running of the trains in North-East 
Frontier Railway. Ground No. 2 refer- 
red to an incident on 3-12-1973 of Ghe- 
rao of the D. M. E. (P) Katihar which 
resulted in the dislocation of the seve- 
ral running passengers and goods 
trains. Ground no. 1 referred to the 
action of the petitioner as the Secre- 
tary of the Lozo Running Staff Asso- 
ciation, North-East Frontier Railway, 
Katihar in concert with his associates. 
A unilateral decision was -taken 
against the then existing. rules to 
adopt 10 hours duty schedule for the 
Loco Staff from the i6th February, 
74, In course cf argument it was en- 
deavoured to point out on behalf of 
the petitioner that an agreement had 
been reached before 16th February 
and therefore the facts stated in 
ground no. 1 were not correct. It was 
rightly pointed out by Mr. U. P. 
Singh, learned counsel for the respon- 
dents that the said agreement had not 
been made effactive to North-East 
Frontier Railway at the relevant time. 

Grourd Nos. 3, 4, 5 and 6 
recited the various violent incidents 
in which the p=titioner had taken an 
active part, which took place on 21-2- 
1974, 23-2-1974 and 1-3-1974. The 
incidents alleged, iftrue (no investiga- 
tion or trial is permissible under the 
law to find out the truth or falsehood 
of the facts stated in the grounds) did 
clearly show that the petitioner with 
his associates was indulging in illegal 
acts and disrupting the maintenance 
of supplies and services essential to 
the community. All the grounds, 
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therefore, had clear nexus with the 
object of detention and it is not pos- 
sible to take the view that the sub- 
jective satisfaction of the District 
Magistrate was vitiated in law. 

7. Coming to the third sub- 
mission made on behalf of the peti- 
tioner we would like to observe that 
there seems to be justification in the 
petitioner’s grievance that he is being 
unnecessarily detained even after the 
agitation had been withdrawn and 
there is no likelihood of his indulging 
in acts prejudicial to the maintenance 
of supplies and services essential to 
the community. But this is a matter 
which is not within our domain to 
decide. It is for the State Government 
to consider the question as to whe- 
ther the continuance of detention of 
the petitioner is necessary or not. In 
the facts and circumstances of the 
case, however, we do express our de- 
sire that the State Government should 
as soon as possible review the case of 
the petitioner to find out whether 
any further detention in his case 1s 
necessary or not. 

8. Subject to the observations 
made above the writ application fails 
and is dismissed. The rule is dis- 


charged. Ea 
Application dismissed. 
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K. K. MATHEW, P. N. BHAGWATI 
AND N. L. UNTWALIA, JJ. 

Kamal Pathak, Petitioner v. The 
District Magistrate, Burdwan and 
others, Respondents. 

Writ Petn. No. 446 of 1974, D/- 
20-12-1974. 

(A) Maintenance of Internal Secu- 
‘rity Act (1971), S. 8~—Grounds of deten- 
tion — Inference that there was other 
material not disclosed to petitioner 
— Held could not be drawn. 

Where the grounds on which ‘the 
detention order was based referred to 
two incidents of theft and the Dis- 
trict Magistrate averred in his affi- 
davit in reply that the petitioner was 
ultimately discharged from these two 
eases because the petitioner being a 
dangerous person witnesses were af- 
raid to depose against him. 
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Held that the District Magistrate 
referred to the fact of the petitioner 
being a dangerous person merely by 
way of giving a reason why the wit- 
nesses were not willing to come for- 
ward to give evidence against him. 
That was not a circumstance taken 
into account by him for the purpose 
of arriving at his subjective satisfac- 
tion. In any event, the two incidents 
Set out in the grounds of detention 
Clearly suggested that the petitioner 
Was adangerous person. No inference 
could, therefore, be drawn that there 
was any other material before the 
District Magistrate which was not dis- 
closed to the petitioner. (Para 2) 


Judgment of the Court was deli- 
vered by 


BHAGWATI, J.:— The District 
Magistrate, Burdwan, by an order 
dated 29th August, 1972, made under 
sub-section (1) read with sub-section 
(2) of Section 3 of the Maintenance of 
Internal Security Act, 1971, directed 
that the petitioner be detained on the 
ground that with a view to prevent- 
ing him from acting in any manner 
prejudicial to the maintenance of sup- 
Plies and services essential to the 
community it was necessary to detain 

. The grounds on which the order 
of detention was based referred to 
two incidents of theft, one on 25th 
May, 1972 and the other on 12th June. 
1972. It appears from the affidavit in 
reply filed by the District Magistrate 
that in respect of these two incidents 
Hirapur Case No. 16, dated 27th May, 
1972 and Hirapur Case No, 23, dated 
24th June, 1972 were registered and 
though the name of the petitioner 
was not mentioned in the first “in- 
formation report, his participation in 
these two incidents was revealed in 
the course of investigation. The police 
tried to arrest the petitioner in con- 
nection with these two cases, but the 
petitioner could not be arrested as he 
was absconding. There was evidence 
against the petitioner showing his 
complicity in respect of these two: in- 
cidents, but the witnesses were not 
willing to come forward to give evi- 
dence for fear of safety of their lives 
and the police were, therefore, con- 
strained to drop the cases against the 
petitioner. The first case was dropped 
on llth August, 1972, while the other 
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was dropped on 30th August, 1972. 
It was in these circumstances that 
the District Magistrate passed the 
order dated 29th August, 1972 direct- 
Ing detention of the petitioner, Pursu- 
ant to the order of detention the peti- 
tioner was arrested on 3rd September, 
1972, and the grounds of detention 
were served on him. The formalities 
required by the Act were thereafter 
complied with within the prescribed 
time limits and the order of detention 
was ultimately confirmed by the 
State Government. 


2. The only ground on which 
the petitioner challenged the validity 
of the order of detention was based 
on the following averment made in 
paragraph 7 of the affidavit in reply 
filed .by the District Magistrate: 


. “the said detenu was ultimately 
discharged from the cases on the 
prayer of the Police from the said 
cases not because there was no evi- 
dence against him but because this 
detenu being a dangerous person wit- 
ety were afraid to depose against 

im,” 


The argument of the petitioner was 
that there must have been some mate- 
rial before the District Magistrate 
from which he inferred that the peti- 
tioner was a dangerous person and 
since this material was not disclosed 
to the petitioner, he was denied an 
opportunity of making effective re- 
presentation and the order of deten- 
tion was, therefore, invalid. This 
argument is wholly without force. 
There isnothing onthe record ta show 
that there was before the District 
Magistrate any material other than 
the grounds of detention served on 
the petitioner. The District Magistrate 
did not rely on the circumstance 
that the petitioner was a dangerous 
person for the purpose of reaching his 
subjective satisfaction as regards the 
necessity for the detention of the 
petitioner. He referred to the fact of 
the petitioner being a dangerous per- 
son in his affidavit in reply merely 
by way of giving a reason why the 
witnesses were not willing to come 
forward to give evidence against him. 
That was not a circumstance taken 
into account by him for the purpose 
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of arriving at ħis subjective satisfac- 
tion. In any event, the two incidents 
set out in the grounds of detention 
Clearly suggested that the petitioner 
was a dangerous person. No inference 
could, therefore, be drawn that there 
was any other material before the 
District Magistrate which was not dis- 
Closed to the petitioner. 


3. 


The petition, therefore, fails 
and the 


rule is discharged. 
Rule discharged. 





AIR 1975 SUPREME COURT 1146 
(From: Calcutta) 


M. H. BEG, V. R. KRISHNA IYER 
AND P. K. GOSWAMI, JJ. 


Civil Appezl No. 2063 of 1973, 


B. Banerjee, Appellant v. Smt. 
Anita Pan, Respondent, 


Civil Appeal No . 1304 of 1973, 
Kamal Lal Ghosal and others, Appel- 
lants v. Smt. Ena Dutta Respondent. 


Civil Appeal Nos. 2063 and 1304 
of 1973, D/- 20-11-1974. 


(A) W.B. Premises Tenaney Act 
(12 of 1956), Ss. 13 (3A) (as amended by 
Act 34 of 1969) — W. B. Premises 
Tenancy (Second Amendment) Act (34 
of 1969), Ss..13 and 4 — S. 13 (3A) is 
valid — It is not violative of Art. 19 
(1) (f) on ground of its retrospective 
operation to pending suits and ap- 
peals — (Constitution of India, Arts. 
14 and 19 (1) (f)) — (Interpretation 
of Statutes) —- AIR 1971 Cal 331 end 
ILR (1972) 2 Cal. 660 Overruled; De- 
cision of Calcuita High Court, Re- 
versed. 


Per Majority — (Goswami J. 
contra) — Section 13 of the Amend- 
ment Act giving retrospective effect 
to Section 13 (3A) of the original Act 
is not violative of Art. 19 (1) (Ð read 
with 19 (5). AIR 1971 Cal 331 and 
ILR (1972) 2 Cal 660 Overruled. De- 
cision of Calettta High Court, Re- 
versed. (Para 23) 


The substantive restriction super- 
seded by S. 12 (3A) is valid. Having 
regard to the policy of the legislation, 
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the classification of landlords into 
two classes of owner-landlords and 
transferee-landlords and the imposi- 
tion of an embargo on the latter 
minacious class against bringing evic- 
tion suits within three years of pur- 
chase passes the dual tests of reason- 
able classification and the differentia 
having a rational nexus with the sta- 
tutory object. Some hardship is bound 
to occur peripherally in any mode of 
classification and a few hard cases 
cannot guide the Court in upsetting 
legislative compartmentalisation. 
(Paras 15, 16) 


There is no doubt that the pur- 
pose of the law is to interdict, for a 
spell of three years, institution of 
suits for eviction on grounds (f) and 
(ff) of sub-s. (3A). Section 13 of the 
amending Act makes it expressly ap- 
plicable to pending actions, so much 
so the operation of the prohibition is 
not simply prospective. Section 13. 
fairly read, directs that the amend- 
ment made by Section 4 shall have 


effect in respect of suits, including 
appeals, pending at the commence- 


ment of the Act. Therefore the court 
is bound to give effect to S. 4 in pend- 
ing actions, regardless of isolated 
anomalies and individual hardships. 
Section 4 has two limbs. It amends 
Section 13 of the basic Act by sub- 
stituting twonew clauses (f) and (ff) 
in place of the old clause (f) of sub- 
section (1) of Section 13. Secondly, it 
forbids. for a period of three years 
from the date of acquisition, suits by 
new acquirers of Jlandlord’s interest 
in premises. for recovery of posses- 
sion on any of the grounds mentioned 
in clause (f) or clause (ff) of sub- 
section (1). Therefore in the instant 
ease the landlord may not get a 
decree, his suit having been institu- 
ted at a time when he could not have 
foreseen the subsequent enactment 
saddling him with new conditions. 
(Para 25) 


Since the new cls. (f) and (ff) are 
included by the Amendment Act in 
Section 13 of the basic Act and since 
the suits in question as they now 
stand, do not seek eviction on those 
grounds they will have to be dismiss- 
ed on account of the omnibus inhibi- 
tion on recovery of possession con- 
tained in Section 13 itself However, 
as far as possible courts must avoid 
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multiplicity of litigation. Any inter- 
pretation of a statute which will 


obviate purposeless proliferation of 
litigation, without whittling down the 
effectiveness of the protection for the 
parties sought to be helped by the 
legislation, should be preferred to 
any literal, pedantic, legalistic or te- 
chnically correct alternative. There- 
fore to give effect to the amendment 
the Supreme Court directed the plain- 
tiffs to file fresh pleadings setting out 
their grounds under cls. (f) and/or (ff) 
of sub-section (1)if they so wish. On 
such pleading being filed court may 
legitimately hold that the transferee 
landlord institutes his suit on grounds 
mentioned in cl. (f) or (ff) of sub- 
section (1) on that date. It is only 
when he puts in such a pleading set- 
ting out the specific ground covered 
by sub-section (3A) of Section 13 that 
the Court can say he has begun or 
instituted a suit for the recovery of 
Possession of the premises on that 
ground. Institution of a suit earlier 
has to be ignored for the purpose 
since that was not’ based on grounds 
covered by cl. (f) and/or (ff) and is 
not attracted by sub-section (3A). Sec- 
tion 13 of the amendment Act speaks 
of suits including appeals. It thus fol- 
lows that these fresh pleadings can 
be put in by the plaintiff either in 
the suit, if that is pending, or in ap- 
peal or second appeal. if that is pend- 
ing. (Paras 27, 28, 34) 
Cases Referred: Chronological Paras 
AIR 1974 SC 497 = 1974 Tax LR 1851 


17 
ILR (1972) 2 Cal 660 23, 36, 38, 53 


AIR 1971 Cal 331 = 75 Cal WN 331 


2, 36. 37, 39 
AIR 1963 SC 864 = 1963 Supp (1) 
SCR 282 62 


1961 Ker LT 755 25 
ATR 1958 SC 538 = 1959 SCR 279 

9, 21 

AIR 1957 SC 699 = 1957 SCR 874 9 

AIR 1954 SC 282 = 1954 SCC 1005 

62 

(1935) 297 US 1=80 Law Ed 477 18 


KRISHNA IYER, J.: (For himself 
and on behalf of M. H. Beg, J.):— 
Calcutta or Cochin, for the urban 
people of India, the shocking scarcity 
of a roof to rest one’s tired bones is 
an unhappy problem of social justice 
that compels enactment -of con- 
trol of rent and eviction laws. 
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In the case now before us, at- 
tacking the constitutionality of legis- 
lation handcuffing the landlord-pro- 
prietariat’s right of eviction, the law 
has to be tested not merely by the 
cold print of Art. 19 (1) (Œ but also 
by the public concern of Art, 19 (5) 
and the compassionate animus of Arti- 
cle 39. Parts IIT and IV of the 
Constitution together constitute a 
complex of promises the nation 
has to keep and the legislation 
challenged before us is in partial 
fulfilment of this tryst with the peo- 
ple. These observations become neces- 
sary in limine since counsel for the 
respondents dismissed the concept of 
social justice as extraneous to an in- 
sightful understanding of the section 
invalidated by the High Court, while 
we think that judicial conscience is 
notamere matter of citations of pre- 
cedents but of activist appraisal of 
social tears to wipe out which the 
State is obligated under the Constitu- 
tion. 


2. The two appeals before us, 
raising substantially identical points, 
have been heard together and are 
being disposed of by a common judg- 
ment. Both of them stem from a deci- 
sion of the Calcutta High Court re- 
ported as Sailendra Nath v. S. E. Dutt, 
AIR 1971 Cal 331. One of the deci- 
sions under appeal (C.A. 2063 of 1973) 
was rendered by a single Judge of the 
High Court following a Division 
Bench ruling of the same Court (1e., 
the one reported as AIR 1971 Cal 331) 
since he was obviously bound by it. 


J A provision imparting some 
sort of retroactivity to a 1969 legisla- 
tive amendment implanting additional 
restrictions on eviction of premises 
under the earlier West Bengal rent 
control law has been voided by the 
High Court in the judgments under 
appeal. The aggrieved tenant in each 
case has appealed and the State, not 
being directly a party to the litiga- 
tion, has entered appearance to sup- 
port the legislation and to challenge 
the Caleutta decision to the extent it 
has invalidated the retrospective part 
of the statute. 


4, Welfare legislations calcu- 
lated to benefit weaker classes, when 
their vires is challenged in Court, 
cast an obligation on the State, par- 


ticularly when notice is given to the 
Advocate-General, to support the law. 
if necessary by a Brandeis brief and 
supply of socic-economic circumstan- 
ces and statistics inspiring the enact- 
ment. Courts cannot, on their own, 
adventure into social research outside 
the record ani if Government lets 
down the Legislature in Court by not 
illumining the provisions from the 
angle ofthe social mischief or econo- 
mic menace sought to be countered, 
the victims will be the class of bene- 
ficilaries the State professed to protect. 
In this case, we are unable to 
compliment the State or the Advo- 
cate-General from this point of view. 
It may happen that when the Court 
decides against the validity of a mea- 
sure or order because Government 
fails to bring the socially relevant 
totality of facts, it is used as an alibi 
by the latter for the misfortune. 
Courts cannot kelp cover up the Exe- 
cutive’s drowsy default or half-hear- 
ted help inmakingthe socio-economic 
conspectus available. 


5. The West Bengal Premises 
Tenancy Act, 1956 (Act XII of 1956) 
(for short, referred to as the basic 
Act) clamped down several restric- 
tions on ejeciment of tenants by 
landlords from buildings, the policy 
behind it being alleviation of the lot 
of the weaker segment of the urban 
community without their own homes 
in the context of the scarcity of ac- 
commodation and the colossal socio- 
economic upheaval which would 
follow if unbridled evictions were al- 
lowed. The temptation to evict or 
rack-rent under scarcity conditions is 
an irresistible evil in our economic 
order and it is an all India pheno- 
menon that the social conscience of the 
State Legislatures has responded to 
this large scale threat by effective 
control measures. Indeed, for de- 
cades now, every State in India has 
on the statute book rent control 
law and. what is more perti- 
nent to the present case,. tactics 
of circumvention have -compelled the 
enactment of additional safeguards 
from time to time by vigilant 
statutory measures, West Bengal, a 
populous State, with an over-crowded 
city choked by the largest human 
congregation in the country, enacted 
the basic Act whereby the plenary 
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right of landlords to recover posses- 
sion of their buildings was shackled in 
many ways. Industrial growth and 
other factors induced demographic 
congestion such as was witnessed in 
the urban areas of that State. Conse- 
quently, the legislature was faced 
with a fresh danger in the shape of 


ingenious transfers of ownership of 


buildings by indigenous but indigent 
landlords and the transferees resort- 
ing to eviction on a large scale equip- 
ped as they were with better finan- 
cial muscles and motivated as they 
were by hope of speculative returns 
from their investments on eviction. 
Presumably, the phenomenal increase 
of the menace of eviction by the new 
species of transferee-owners of build- 
ings was countered. by a legislative 
measure—the West Bengal Premises 
Tenancy (Second Amendment) Act. 
1969 (Act XXXIV of 1969) (hereinafter 
referred toasthe amendment Act). By 
this legislation the new classof trans- 
feree landlords was subjected to astri- 
ngent trammel viz., that they should 
not sue for eviction within three 
years of the date of transfer (We are 
not immediately concerned here with 
certain other changes effected by the 
Amendment Act). The social objective 
and the practical effect of this fetter 
will be considered briefly a little 
later. Suffice it to say at this stage, 
the High Court has upheld this provi- 
sion which is now contained in Sec- 
tion 13 (3A) of the basic Act. How- 
ever, while holding the provision sub- 
stantially intra vires the Court has 
invalidated the giving effect to the 
provision to pending suits and ap- 
peals. Such limited retrospectivity had 
been incorporated by S. 13 of the 
amending Act and, if the law were 
only prospective the landlords in the 
two cases who had initiated their 
litigation several years prior to the 
enactment of. the Amendment Act 
would be free from the three years 
interdict and the other extra restric- 
tions. Once the embargo is out of 
their way, the decrees for eviction 
they have secured must stand. On the 
contrary, if the restriction on eviction 
by the transferee landlords were to 
operate on pending litigation the 


appellants-tenants are immune to 
eviction in the current proceedings as 
they now stand. Thus the short consti- 
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tutional issue is as to whether Section 
13 (3 A) of the basic Act to the extent 
it applies to pending litigation on the 
strength of Section 13 of the Amend- 
ing Act is violative of Arts. 14 and 19 
(1) @ of the Constitution, weapons 
relied upon for the attack before the 
High Court, and here. We will pro- 
ceed to consider the constitutional 
vulnerability of this limb of the pro- 
tective legislation. By way of antici- 
pating our conclusion we may also 
pose the problem whether Sections 13 
and 4 of the Amendment Act can be 
validly implemented vis-a-vis pend- 
ing actions in any other just manner 
which will preserve the additional 
protection, minimise multiplicity of 
litigation and make law and justice 
bed-fellows in the changed statutory 
circumstances. 


6. some background observa- 
tions to appreciate the contest in 
Court are necessary. No social realist 
will deny the frightful dimensions of 
the problem of homeless families and 
precarious tenancies; and if the Dire- 
ctive Principles of State Policy sre 
not to be dismissed by the masses as 
a ‘teasing illusion and promise of un- 
reality’, curtailment, in public in- 
terest, of such extreme rights of 
the landlord as are propriatariat 
‘red in tooth and claw’ is a con- 
stitutional compulsion. The Court, 
informed by this sore economic 
situation and reinforced by the 
initial presumption of constitutiona- 
lity, hesitates to strike a socially 
beneficial statute dead, leading to 
escalation of the mischief to suppress 
which the High House legislated — 
unless, of course, a plain breach of 
the fundamental right of the citizen 
is manifest. 


7. The perspective of the 
amending Act is sketched by the High 
Court in lurid language: 


“The searcity of accommodation 
is a burning problem, not only of the 
State of West Bengal but of the other 
States as well. Keeping pace with the 
needs of the gradually swelling popu- 
lation of West Bengal, new buildings 
have not been built owing to abnor- 
mal high price of land and materials. 
A large majority of the people of 
West Bengal live in those premises at 
the mercy of the landlords.” 
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8. The explosive 
neglecting such a distressing urban 
development reasonably obliges the 
State to impose drastic restrictions on 
lendlords’ right to property. And 
when circumvention of wholesome 
legal inhibitions are practised on a 
large scale the new challenge is met 
by clothing the law with more effec- 
tive armour and that is the rationale 
of the amendment Act. The learned 
Judges rightly refer to the legislative 
proceedings, notorious common know- 
ledge and other relevant factors pro- 
perly brought to their ken. The ‘sound 
proof theory’ of ignoring voices from 
parliamentary debates, once  sanctifi- 
ed by British tradition, has been re- 
placed by the more legally realistic 
and socially responsible canon of lis- 
tening to the legislative authors when 
their artifact is being interpreted. 
We agree with the High Court when 
it observes: 

“Proceedings of legislature can 
be referred to for the limited purpose 
of ascertaining the conditions, prevail- 
ing at or about the time of the enact- 
ment in question, which actuated the 
sponsor of the bill to introduce the 
same and the extent and urgency of 
the evil, sought to be remedied. 

In the Statement of Objects and Rea- 
sons of the West Bengal Premises Te- 
nancy (Second Amendment) Bill, 1969, 
it is stated that it has been considered 
necessary that some more reliefs 
should be given to the tenants against 
eviction. It is found from the speech 
of the Minister at the time of intro- 
ducing the Bill in the legislature, that 
the problems of tenants are many: 
there are landlords of different kinds: 
there is one class — original owners 
who are the old inhabitants of the 
city: these owner-landlords ars not 
affluent: they solely depend upon the 
rents received from the tenants. It 
has been ascertained from experience 
that two of the grounds of eviction 
namely, requirement of the premises 
for own use ofthe landlords and for 
the purpose of building and rebuilding, 
have been misused by the landlords. 
In the city of Calcutta and other 
towns, there are millions of tenants 
who are left at the mercy of the 
landlords. In this background and 
after taking into account similar provi- 
sions in other States, it has been deci- 
ded that some restrictions ought to 


import of. 


. (See: 
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have been imposed upon transferee 
landlords prohibiting them from 


bringing ejectment suits against the 
tenants within three years from their 
purchase. On the above two grounds 
and for that purpose, the said classifi- 
cation has been made.” 


The conclusion of the Court, erystal- 
lised in the following words, com- 
mends itself to us: 


“Taking an overall view of the 
various considerations, the statement 
of the Minister, the objects of the Bill, 
matters of common knowledge and 
State of facts, existing at the time of 
the legislation, it may be well con- 
ceived that underlying policy and ob- 
jects of the amended provision is to 
Rive more protection to the tenants 
against eviction and the classification 
of landlords into owner-landlords and 
transferee-landlcrds is based upon 
a rational and intelligible dif- 
ferentia and we hold accordingly.” 


9. Proceeding to examine the 
limited attack on Section 13 (3A) of 
the basic Act read with S. 13 of the 
Amending Act. we have to remember 
the comity of zonstitutional instru- 
mentalities and raise the presumption 
that the legislature understands and 
appreciates the needs of the people 
and is largely aware of the frontiers 
of and limitations upon its power. 
State of Bombay v. R:M.D. 
Chamarbaugwala, 1957 SCR 874 = 
(AIR 1957 SC 699), and Ram Krishna 
Dalmia v. S. R. Tendolkar, 1959 SCR 
2719 = (AIR 1953 SC 538). Some 
courts have gone to the extent 
of holding thaz “there is a pre- 
sumption in favour of constitu- 
tionality, and a law will not be de- 
clared unconstitutional unless the 
case is so clear as to be free from 
doubt: and ‘to dcubt the constitutiona- 
lity of a law is to resolve it in favour 
of its validity’.” Constitutional Law 
of India—by H. M. Seervai — p. 54, 


Vol. I. Indeed, the legislature owes 
it to the Ccurt to make like 
respectful presumptions. We there- 


fore view- the provision impugned 
through a socially constructive. not 
legally captious, microscope to dis- 
cover glaring unconstitutional infir- 


mity, if any, and not chase every 
chance possibility or speculative 
thought which may  vitiate ‘the 


law. Stray misfortunes when laws . 
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affecting large chunks of the com- 
munity are enacted are  inevita- 


ble and the respondents before us 
may perhaps belong to that category. 
Social legislation without tears, affect- 
ing vested rights, is impossible. Statu- 
tory construction has a benignant 
sensitivity and we are satisfied the 
High Court, in substantially uphold- 
ing the Amendment Act, has done 
right, but in striking down the retros- 
pective portion of the section has 
stumbled into a specious error. 


10.. It is helpful to reproduce 
the relevant portions of Section 13 of 
the basic Act in its unamended state 
and the amendments dovetailed into 
it by the 1969 Act. (The so-called ‘re- 
trospectivity’ of this provision has 
been ‘anathematised by the respon- 
dent-landlord and annulled by the 
High Court). 

“13 (1) Notwithstanding anything to 
the contrary in any other law, no order 
or decree for’ the recovery of posses- 
sion of any premises shall be made 
by any Court in favour of the land- 
lord against a tenant except on one 
or more of the following grounds, 
namely: i 
unamended cl, (f): where the pre- 
mises are reasonably required by the 
landlord either for purpdses of build- 
ing or rebuilding or for making there- 
to substantial additions or alterations 
or for his own occupation if he is the 
owner or for the occupation of any 
person for whose benefit the premises 
are held; 
cls. (f) and (ff) substituted therefor: 
(f) subject to the provisions of sub- 
section (3A), and Section 18A where 
the premises are reasonably required 
by the landlord for purposes of build- 
ing or rebuilding or for making there- 
to substantial additions or altera- 
tions and such building or re-build- 
ing or additions or alterations cannot 
be carried out without the premises 
being vacated; 


(ff) subject to the provisions of 
sub-section (3A), where the premises 
are reasonably required by the land- 
lord for his own occupation if he is 
the owner or for the occupation of 
any person for whose benefit the pre- 
mises are held and the landlord or 
such person is not in possession of any 
reasonably suitable accommodation; 
Sub-s. (3A) newly introduced: 
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13 (3A) Where a landlord has acquir- 
ed his interest in the premises by 


transfer, no suit for the recovery of 


possession. of the premises on any of 
the grounds mentioned in clause (f) 
or clause (ff) of sub-section (1) shall 
be instituted by the landlord before 
the expiration of a period of three 
years from the date of his acquisition 
of such interest: 


Provided that a suit for the re- 
covery of the possession of the pre- 
mises may be instituted on the ground 
mentioned in clause (f) of sub-sec. (1) 
before the expiration of the said 
period of three years if the controller, 
on the application of the landlord and 
after giving the tenant an opportunity 
of being heard, permits, by order, the 
institution of the suit on the ground 
that the building or rebuilding, or the 
additions or alterations, as the case 
may be, are necessary to make the 
premises safe for human habitation.” 


11. Once the substantive rest- 
riction super-added by S. 13 (3A) is 
held valid, we have to focus atten- 
tion only on the extension of the 
new ban to pending proceedings. That 
legislative competence to enact re- 
trospectively exists is trite law and 
we have only to test its validity on 
the touchstone of Arts, 14 and 19 (1) 
(f) pressed into service before us. 


12. Law is a social Science 
and constitutionality turns not on ab- 
stract principles or rigid legal canons 
but concrete realities and given con- 
ditions; for the rule of law stems 
from the rule of life. We emphasize 
this facet of sociological jurisprudence 
only because the High Court has 
struck down Section 13 of the Amend- 
ment Act on surmises, possibilities 
and maybes rather than on study 
of actualities and proof of the 
nature, number and age of pending 
litigations caught in the net of the 
retrospective clause. Judges act not 
by hunch but on hard facts properly 
brought on record and sufficiently 
strong to rebuff the initial presump- 
tion of constitutionality of legislation. 
Nor is the Court a third Chamber of 
the House to weigh whether. it should 
legislate retrospectively or draft the 
clause differently. We find no founda- 
tion for the large assumptions made 
by the High Court and duly repeated 
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before us by counsel that there may 
be cases of ejectment instituted prior 
to 1956 or that a number of suits and 
decrees perhaps decades old will un- 
justly be nullified by the pravious 
operation of the new ban. Recondite 
instances and casual hardships cannot 
deflect constitutional construction of 
social legislation, if the main thrust 
of the statute relates to a real social 
evil of dimensions deserving to be 
antidoted by antedated legislative re~- 
medy. 


13. In the present case, in- 
dubitably the State was faced with a 
new, insidious and considerable situa- 
tion of exploitation undermining the 
security of tenancy conferred ky the 
basic Act. A large number of original 
landowners living in their own homes 
could not, under the basic Act, claim 
recovery of possession, being occu- 
pants of their own houses. Likewise, 
they could not urge the ground of re- 
covery for rebuilding. not being finan- 
cially able to invest on such a costly 
venture. They had to look up to 
modest old-time rentals as the only 
source of return and lest the penuri- 
ous tenantry desparately inhabiting 
little tenements be forced to pay ex- 
tortionate rents the rent control law 
of 1956 froze the rates at the 1940 
level with gentle increases as pro- 
vided therein. However, for new 
buildings to be constructed special in- 
centive provision was made by deem- 
ing the contract rent as fair rent, thus 
ensuring a high return on building 
investment. The social upshot of this 
scheme was that the old landlords 
found their ownership a poor return 
investment, saw a new class of weal- 
thier investors streaming into cities 
and towns ready to buy the premises, 
evict old tenants, re-let on rack-rents 
or re-build and reap a rich return. 
They had no buildings of their own 
and could prove plans to rebuild, thus 
disarming the non-evictability provi- 
sion of Section 13 of the basic Act. 
The transferees could thus get decrees 
for eviction under the basic Act. 
Natuarally. transfers of buildings to 
this somewhat speculating class in- 
creased and the spectacle of eviction 
litigation or potential eviction proce- 
edings was projected on the urban 
scene. The Legislature promptly re- 
acted by the Amendment Act to rescue 
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the lessees by clamping down new 
restrictions by way of Section 13 (3A). 
A three year moratorium was given 
to the tenants from being hunted out 
of their homesteads by imposing a 
ban on institution of suits for eviction 
by transferee landlords. This would 
both disenchant speculative purchases 
and provide occupants time to seek 
alternative housing. Presumably, these 
objects inspired the law-makers to 
extend the embargo backwards to 
pending evicticn proceedings. Quite 
conceivably, tke tendency to crea- 
te a transferee class of real estate 
owners gradually gathered in volume 
and showed up in rashes of pending 
actions. When Government was al- 
erted amending legislation was pro- 
posed. Unfortunately, the State’s 
legal wing has failed to protect in 
court the class for whose benefit the 
amending law was made, by placing 
luscent social or statistical materials 
on these aspects. As earlier stated by 
us, Government have a duty, where 
social legislation to protect the weak 
are challenged. to exhibit the same 
activism in the Halls of’ Court as in 
the Houses of Legislature. Failure in 
the former duty can be as bad as not 
promulgating the law. Not an elucida- 
tory affidavit by the State nor even 
the Minister’s explanatory speech has 
been filed in tnis Court. We make 
these observaticns because of the 
handicaps we have faced and the lit- 
tle help on facts the State has given 
to sustain the Legislation. 


14, The Calcutta High Court 
has upheld the vires of sub-sec. (3A) 
but invalidated its application to pend- 
ing litigation. S> the short issue is 
whether this projection into the past 
of'the otherwise reasonable restriction 
on the right of eviction is arbitrary, 
irrational, ultra vires? If yes, the 
lethal sting of Arts. 14 and 19 (1) (£) 
will deaden Section 13 of the Amend- 
ment Act. And the High Court has 
ao so on the basis of the latter Arti- 
cle, $ 


15. The prospective validity of 
the restriction under Arts. 14 and 19 (1) 


(f), the High Court thinks, is 
vindicated by sound classification and 
sanctioned reasonably by the 


interest of the general publie. Having 
regard to the policy of the legislation, 
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the classification of landlords into 
two classes of owner landlords and 


transferee landlords and the imposi- 
tion of an embargo on the latter mina- 
cious class against bringing eviction 
suits within three years of purchase 
passes the dual tests of reasonable 
classification and the differentia hav- 
ing a rational nexus with the statu- 
tory object. Therefore, the High Court 
had no hesitation — and we totally 
concur—that the provision is impregn- 
able. The controversy rages round 
giving effect to these stringent restra- 
ints newly enacted on earlier legal 
actions. This, it is contended, is a hor- 
rendous invasion of property rights 
and unjust anteriority which hits in- 
nocent plaintiffs whose purchases 
were beyond three years. Before us 
respondents’ counsel have contended 
that Article 14 is violated by Sec. 3 
read with Section 4 of the Amend- 
ment Act although the High Court 
has negatived this submission thus: 


“We have carefully considered 
the arguments advanced by the learn- 
ed counsel and we are of the opinion 
that the retrospective operation of 
sub-section (3A) on pending suits and 
appeals does not offend Article 14 of 
the Constitution.” 


16. Since the argument. dress- 
ed differently, has been urged before 
us again we will briefly deal with it, 
agreeing aswedowiththe High Court. 
All plaintiffs ‘whose transfers are 
twenty years ago or two years before 
the Act, are lugged together and 
subjected to the same ban if their 
suits were instituted within three 
years of the transfer. This blanket 
ban regardless of the varying periods 
which have elapsed after the trans- 
fers and before the Act was passed 
was urged to be unequal treatment 
or rather harshly equal subjection to 
restriction of unequally situated 
transferees. There is seeming at- 
tractiveness in this presentation. But 
Courts are concerned not how 
best to hammer out equal justice but 
to oversee whether the classification 
is without rational basis unrelated to 
the object of the Act. That is why we 
are confined to check whether the 
reasoning on this aspect adopted by 
the High Court is not tenable. We 
may, or may not disagree with the 
wisdom of the Legislature in the 


1975 S. C./73 VI G—3 


(K. Iyer J.) (Prs. 15-18] S. C. 1153 


grouping adopted or hold views about 
fairer ways of treatment. But our 
powers are judicial, not legislative 
and arbitrariness and irrationality are 
not writ large in the method of dif- 
ferentiation the Legislature has here 
chosen, In the words of A. K. Mukher- 
ii, J: 

"In the instant case, suits of the 

affected transferee-landlords may be 
regarded as a sub-class, within aclass 
and, if within the said sub-class. the 
suits are not differently treated, they 
will not be hit by Article 14. The 
persons affected are transferee-land- 
lords who instituted their suits within 
three years of their purchase and they 
form a separate class and, among the 
suits of that ‘affected class’, there is 
no discrimination. The law applied 
equally with respect to the pending 
suits with regard to this affected 
class.” 
Some hardship is bound to occur ea 
pherally in any mode of classification! 
and a few hard cases (we have noti 
been shown whether many have been 
struck by this pattern of grouping)’ 
cannot guide the Court in upsetting 
legislative compartmentalisation. 


17. The next attack by the 
respondents is that the deprivation of 
the right to sue is absurdly beyond 
the object of the Act when applied to 
pending cases where the transfers 
took place more than three years be- 
fore the Act. Were we draftsmen of 
legislation, may be counsel’s submission 
could have had more potency. But 
our limited power is to examine the 
reasonableness of the restriction, not 
by substituting our personal notions 
but by interfering if the Legislature 
has gone haywire in unreasonably 
hamstringing transferee-landlords by 
dismissing their suits brought long be- 
fore the legislative bill was in the 
womb of time. 


18. In an earlier case this 
Court observed Murthy Match Works 
v. Asst. Collector of Central Excise 
— AIR 1974 SC 497, 503: 

“Right at the threshold we must 
warn ourselves of the limitations of 
judicial power in this jurisdiction. Mr. 
Justice Stone of the Supreme Court 
of the United States has delineated 
these limitations in United States v 
Butler ( (1935) 297 US 1 = 56 sup Ct 
312 = 80 Law Ed. 477) thus: 


1154 S. C. [Prs. 18-22] B. Banerjee v. Anita Pan (K. Iyer J.) 


“The power of courts to declare 
a statute unconstitutional is subject to 
two guiding principles of decision 
which ought never to be absent from 
judicial consciousness. One is that 
courts are concerned only with the 
power to enact statutes, not with 
their wisdom. The other is that while 
unconstitutional exercise of power by 
the executive and legislative branches 
of the government is subject to judi- 
cial restraint, the only check upon 
our exercise of power is our own. sense 
of self-restraint. For the removal of 
unwise laws from the statute books 
appeal lies not to the courts but to 
the ballot and to the processes of de- 
mocratic government.” 


In short, unconstitutionality and not 
unwisdom of a legislation is the nar- 
row area of judicial review.” 


19. The High Court has assum- 
ed that even proceedings started prior 
to 1956 may be affected. This. admit- 
tedly, is wrong as pre-basic Act suits 
will be governed by the then law as 
provided in Sec. 40 and the Amend- 
ment Act amends only the 1956 Act. 
It may also be conceded that in both 
the appeals before us, thanks to 
Indian longevity of litigation, more 
than three years from the date of 
transfer in favour of the plaintif has 
passed and thus the spirit of the pro- 
tection in that sense is fulfilled. In- 
deed counsel for the respondents ur- 
ged that the validation of the retros- 
pective limb of the law would only 
drive the parties to fresh suits, thus 
promoting multiplicity of suits rui- 
nous to both sides with no social 
gain. There is force in this submis- 
sion, Its relevance to decide the con- 
stitutional issue is doubtful but its 
influence on our ultimate solution in 
this case, as will be seen later, 1s 
undeniable, 

20. A close-up of the social 
milieu leading up to the enactment 
in 1969 of the Amendment Act is use- 
ful to identify the substantial mis- 
chief the law was intended to over- 
power. Did that evil reasonably 
necessitate, for effectual implementa- 
tion of purpose, the extension of the 
new law to pending suits and appeals? 
How many suits, appeals and second 
appeals by transferees within the 
three-year belt were pending? How 
long had they been so pending? Were 
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there only stray eviction cases of long 
ago and was it feasible or necessary 
to draw a line somewhere to prevent 
injustice to non-speculative and old- 
time buyers of buildings without im- 
pairing the limited immunity meant 
for tenants and intended against new 
realty investors? On these facts the 
State has sat with folded hands and 
we have been threwn on our own to 
scan and sustain or strike down. But 
here arises the significance of initial 
presumption of constitutionality. The 
High Court has made short shrift of 
this plea thus: 

“There is nothing on the record to 
show that the mischief, sought to be 
remedied by the amended legislation, 
was in existence since 1956. On the 
other hand, the ministerial speech, re- 
ferred to above, rather indicates that 
the said mischief was of comparative- 
ly recent origin. In this context, the 
application of the restriction on the 
omnibus scale tc all pending suits and 
appeals would smack of unreasonable- 
ness,” 


21. Who has the onus to place 
compelling facts, except in flagrant 
cases of gross unreasonableness, to 
establish excessiveness, or perversity, 
in the restriction imposed by the sta- 
tute? Long ago in Dalmia’s case, 1959 
SCR 279 (supra) p.297 Propositions 
(b) and (ec) = (ATR 1958 SC 538 at 
pp. 547-548), this Court held that 


“There is always a presumption 
in favour of the constitutionality of an 
enactment and the burden is upon 
him who attacks it to show that there 
has been a clear transgression of the 
constitutional principles; and 

“that it must be presumed that 
the legislature understands and cor- 
rectly appreciates the need of its own 
people, that its laws are directed to 
problems made manifest by experi- 
ence and that its discriminations are 
based on adequate grounds”; 

If nothing is placed on record by the 
challengers the verdict ordinarily goes 
against them. 

22. Moreover, what is the evil 
corrected by tne Amendment Act? 
The influx of a transferee class of 
evictors of tenants and institution of 
litigation to ejezt and rack-rent or 
re-build to make larger profits. Ap- 
parently, the inflow of such suits 
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must have been swelling slowly over 
the years and when the stream 
beceme a flood the legislature rushed 
with an amending bill. Had it made 
the law merely prospective, those 
who had, in numbers, already gone to 
Court and induced legislative atten- 
tion would have escaped the inhibi- 
tion. This would defeat the object 
and so the application of the addi- 
tional ban to pending actions could 
not be called unreasonable. To omit 
to do so would have been unreason- 
able folly, The question is whether 
those cases which were filed several 
years ago should have been carved 
out of the category of transferees hit 
by the Act? Where do you draw the 
line? When did the evil assume pro- 
portions? These are best left to legis- 
lative wisdom and not courts com- 
monsense although there maybe grle- 
vanzes for some innocent transferees. 


23. If this be the paradings of 
judicial review of  constitutionality, 
we have to ignore exceptional cases 
which suffer misfortune unwittingly. 
The law is made for the bulk of the 
community to produce social justice 
and isolated instances of unintended 
injury are inevitable martyrs for the 
common good since God Himself has 
failed to make perfect laws and per- 
fect justice. Freaks have to be accept- 
ed by the victims rightly or wrongly 
as forensic fate; Not that it should be 
so but human infallibility being un- 
attainable, easily the next best in 
social justice is to promote the public 
weal sacrificing some unmerited pri- 
vate hurt as unfortunate but unavoid- 
able. It must be conceded that prima 
facie the two  landlord-respondenis 
had purchased the buildings in the 
early sixties and three time three 
years or more have now passed 
since that date. But while con- 
sidering constitutionality can we be 
moved by such accidental instances? 
No, The substantial evil has been 
substantially met by a broad applica- 
tion of the new ban to pending proceed- 
ings. We see in the Amendment Act 
no violation of Art. 19 (1) (£) read 
with 19 (5). The same High Court, in 
a later case Kalyani Dutt v. Pramila 
Bala Dassi, ILR (1972) 2 Cal 660 
came to the same conclusion by what 
it called ‘independently considering 
the question’. We discern nothing 
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substantially different in the analysis 
or approach to merit review of our 
result. We hold Section 13 of the 
Amendment Act valid and repel the 
vice of unreasonableness discovered 
in both the reported rulings of the 
High Court. 


24. And if reasonable inter- 
pretation can avoid invalidation, it is 
surely preferable. Here humanist con- 
siderations, publie policy and statu- 
tory purpose may provide guidelines 
of construction within reasonable 
limits. Section 13 of the Amendment 
Act reads: 


“13. Retrospective Effect. The 
amendments made to the said Act 
by Sections 4, 7, 8 and 9 of this 
Act shall have effect in respect of 
suits including appeals which are 
pending at the date of commencement 
of this Act.” 


The Court is called upon ‘to give 
effect to S. 4...’ of this new Act. 
Section 4 introduced amendments in 
Section 13 of the basic Act which we 
have set out earlier. 


25. There is no doubt that the 
purpose of the law is to interdict, for: 
a spell of three years, institution of: 
suits for eviction on grounds (f) and 
(ff) of sub-s. (8A). Section 13 of the 
Amending Act makes it expressly ap- 
plicable to pending actions, so much 
so the operation of the prohibition is. 
not simply prospective as in = the 
Kerala case cited before us, Neela- 
kandhayya Pillai v. Sankaran, (1961 
Ker LT 755). Section 13, fairly read, 
directs that the amendment made by 
S. 4 shall have effect in respect of 
suits, including appeals, pending at 
the commencement of the Act. We 
are therefore bound to give effect to 
Section 4 in pending actions, regard- 
less of isolated anomalies and indivi- 
dual hardships. As earlier noticed, 
Section 4 has two limbs. It amends 
a Section 13 of the basic Act by sub- 
stituting two new clauses (f) and (ff) 
in place of the old clause (f) of sub- 
sec. (1) of Section 13. Secondly, it 
forbids, for a period of three years 
from the date of acquisition, suits by 
new acquirers of landlord’s interest 
in premises, for recovery of posses- 
sion on any of the grounds mentioned 
in cl. (f) or clause (ff) of sub-s. (1). 
The result of these two mandatory | 
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provisions has to be clearly under- 
stood. For one thing, although the 
old cl. ($) is substantially similar to 
the present cls. (f) and (ff), the latter 
impose more severe restrictions pro- 
tecting the tenants. Much more has 
to be proved by the landlord now be- 
fore hecan get eviction than when he 
was called upon to under the earlier 
corresponding provision of the basic 
Act. Moreover, the three years prohi- 
bition against institution of the suit 
is altogether new. It follows, there- 
fore, that on the present allegations 
and evidence the landlord may not 
get a decree, his suit having been in- 
stituted at a time when he could not 
have foreseen the subsequent enact- 
ment saddling him with new condi- 
tions. 


26. We consider that where 
two interpretations are possible that 
which validates the statute and shor- 
tens litigation should be preferred to 
the one which invalidates or prolife~ 
rates. We are guided by that consi- 
deration in the interpretative process. 
We are satisfied further that the suit, 
as originally brought in, is defective 
since it did not contain — and ordi- 
narily could not — averments com- 
plying with the new cls. (f) and (ff) 
of sub-s. (1) of Section 13 and w= are 
making it effective by construing the 
word ‘institute’ in a natural and gra- 
mmatical way. The suit is really insti- 
tuted in compliance with cls. (f) and/or 
(ff) only when the new pleading is 
put in. 

27. The bigger roadblock in 
the way of the plaintiff in a pending 
action lies in the prohibition of the 
institution of the suit within three 


years of the transfer from the ‘and- 
lord. Indeed, such prohibitions are 
common in rent control legislation as 
has been noticed by the Calcutta 
High Court and is found even in 
agrarian reforms laws (vide Malabar. 
Tenancy Act, as amended by Acs VII 
of 1954, Madras). Section 13 of the 
Amendment Act compels the post- 
ponement of the institution of the suit 
(including appeal) for a period of 
three years from the date of the 
transfer. In both the cases before us, 
the suits were instituted within the 
prohibited period of three years, The 
argument therefore is that the suits 
must be straightway dismissed, the 
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institution being invalid. We do not 
think that this zonsequence is inevi- 
table. ‘To institute is to begin or 
commence’, in plain English. The 
question then is whether the suit can 
be Said to begir on the date it was 
filed in 1961 or 1364 as the case may 
be. Here we have to notice a certain 
nice but real facet of sub-sec, (3A). 
The prohibition clamped down by 
sub-section (3A), carefully read is 
on suits for recovery of possession 
by transferee landlords on anyof the 
grounds mentioned in cl. (f) or cl. (ff) 
of sub-s. (1)’. Obviously the suits with 
which we are concerned are not for 
recovery on grounds contained in 
cls. (f) and (ff). They were based on 
the repealed cl. ( of S, 13 of the 
basie Act. Strictly speaking, sub-sec- 
tion (8A) brought in by S. 4 of the 
Amending Act adplies only if (a) the 
suit is by a transferee landlords; (b) 
it is for recovery of possession of 
premises and (c) the ground for re- 
covery is what is mentioned in cl. (f) 
and cl. (ff) of sub-s. (1). Undoubtedly 
the third condition is not fulfilled ‘and 
therefore sub-s. (SA) is not attracted. 
This does not mean that the suit can 
be proceeded with and decree for re- 
covery passed, kecause S. 13 of the 
basic Act contains a broad ban on 
eviction in the following words: 


"13 (1) Notwithstanding anything 
to the contrary :r any other law, no 
order or decree for the recovery of 
possession of anv premises shall be 
made by any Ccurt in favour of the 
landlord against a tenant except _on 


one or more of the Zollowing grounds, 


femphasis, ours) 
Since the new cls. (f) and (ff) are in- 
cluded by the Amendment Act in 
Section 13 of the basic Act and since 
the suits we are concerned with, as 
they now stand, do not seek eviction 


on those. grounds they will have to 


be dismissed om account of the omni-4 
bus inhibition on recovery of pos- 
session contained in S. 13 itself. 


28. A jusz resolution of this 
complex situation was put by us to 
counsel on both sides and the learned 
Advocate represerting the State rea- 
dily agreed that the policy of the 
legislation and the conditions in the 
Amendment Act would be fulfilled if 


1975 


the interpretation we proposed were 
to be accepted. We are satisfied that 
as far as possible courts must avoid 
multiplicity of litigation. Any inter- 
pretation of a statute which will obvi- 
ate purposeless proliferation of litiga- 
tion, without whittling down the ef- 
fectiveness of the protection for the 
parties sought to be helped by the 
legislation, should be preferred to any 
literal, pedantic, legalistic or techni- 
cally correct alternative. On this foot- 
ing we are prepared to interpret Sec- 
tion 13 of the Amendment Act and 
give effect to S. 4 of that Act. How 
do we work it out? We do it by 
directing the plaintiffs in the two 
eases to file fresh pleadings setting 
out their grounds under cls. (f) and/or 
(ff) of sub-s. (1) if they so wish. 
- On such pleading being filed we may 
legitimately hold that the transferee 
landlord institutes his suit on grounds 
mentioned in cls. (f) or (ff) of sub- 
sec. (1) on that date. It is only when 


he puts in such a pleading setting out 
the specific ground covered by sub- 
sec. (3A) of Section 13 that we can 
say he has begun or instituted a suit 
for the recovery of possession of the 
premises on that ground. Institution 


of a suit earlier has to be ignored for 
this purpose since that was not based 
on grounds covered by cls. (f) and/or 
(ff) end is not attracted by sub~sec- 
tion (3A). He begins proceedings on 
these new grounds only when he puts 
in his pleading setting out these 
grounds. In spirit and in letter he in- 
stitutes his suit for recovery on the 
new grounds only on the date on 
which he puts in his new pleading. 
We cannot be ritualistic in insisting 
that a return of the plaint and a re- 
presentation thereof incorporating 
amendments is the sacred require- 
ment of the law. On the other hand 
social justice and the substance of 
the matter find fulfilment when the 
fresh pleadings are put in, subject of 
course to the three-year interval be- 
tween the transfer and the filing of 
the additional pleading. Section 13 of 
the Amendment Act speaks of suits 
including appeals. It thus follows that 


these fresh pleadings can be put in 
by the plaintiff either in the suit, if 
that is pending, or in appeal or second 
appeal, if that is pending. Thereupon, 
the opposite party, tenant, will be 
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given an opportunity to file his writ- 
ten statement and the Court will dis- 
pose of it after giving both sides the 
right to lead additional evidence. It 
may certainly be open to the appel- 
late Court either to take evidence 
directly or to call for a finding. Ex- 
peditious disposal of belated litigation 
will undoubtedly be a consideration 
with the court in exercising this dis- 
cretion. The proviso to sub-see. (3A) 
can also be complied with ifthe plain- 
tiff gets the permission of the Rent 
Controller in the manner laid down 
therein before filing his fresh plead- 
ing. 

29. We are conscious that to 
shorten litigation we are straining 
language to the little extent of inter- 
preting the expression ‘institution of 
the suit? as amounting to filing of 
fresh pleading. By this construction 
we do no violence to language but. 
on the other hand, promote public 
justice and social gain, without in the 
least imperilling the protection con- 
ferred by the Amendment Act. 


30. Ruinous protraction of liti- 
gation, whoever may temporarily 
seem to benefit by delay, bankrupts 
both in the end and inflicts wounds 
on society by sterile misuse of money. 
Tenant passengers who prolong their 
expensive flight on the litigation 
rocket, are buying tikcets for finan- 
cial crash. drugged though they be 
by the seeming blessings of law’s de- 
lays. Courts, by interpreting the ex- 
‘pression ‘institution of suits’ cannot 
authorize reincarnation, all over again, 
of litigation for eviction. We save the 
tenant by applying it to pending cases 


and save him also from litigative 
waste. 
31. This consideration is itself 


germane to the larger concept of jus- 
tice which it is the duty of 
Courts to promote. Law finds its finest 
hour when it speaks to justice in on 
fair terms. In the present case our 
interpretative endeavour hasbeen im- 
bued with this spirit. In the process 
of interpretation where alternatives 
are possible, the man in the law in- 
fluences the law in the man maybe 


and the construction on Ss. 4 and 13 
of the Amendment Act herein adopt- 
ed, we admit, appeals to us as more 
humane. The calculus of statutory con- 
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struction relating to complex pro- 
blems of the community cannot be 
hide-bound by orthodox text book 
canons. 


32. An obiter, mayte. More 
buildings is the real solution for 
dwelling shortage; freezing scarce ac- 
commodation relieves for a little 
while. Tiger balm is no sericus cure 
for brain tumour’. We make no more 
comments on the need for dynamic 
housing policies beyond statutory pal- 
liatives. These belong to legislative 
‘wisdom’ and administrative ‘activism’ 
and not to judicial ‘constituticnalism’. 

33. It was noticed in the course 
of arguments that a later Amending 
Act of 1970 purporting to give relief 
to tenants against whom decrees for 
eviction had been passed but dispos- 
session had not ensued, had been put 
on the statute book. It is surprising 
that counsel on either side did not 
choose to address us any arguments 
on the basis of those provisions. We 
therefore do not go into the impact 
of that Act on situations where evi- 
ation has been ordered by Courts. 


34. We therefore allow the ap- 
peals with costs but direct the High 
Court to dispose of the cases in the 
light of the directions and observations 
we have made. It will be open to the 
‘Court seized of the matter to direct. 
in its discretion, award of costs to be 
incurred hereafter. 


GOSWAMI, J.: 35. Civil Appeal 
No. 1304 of 1973 is by certificate gran- 
ted by the Calcutta High Court and 
Civil Appeal No. 2063 of 1972 is by 
Special Leave of this Court. 


36. The first one arises out of 
Letiers Patent Appeal No, 14 of 1959 
of the Caleutta High Court dismissed 
on February 3, 1972, relying upon its 
earlier decision in ILR (1972) 2 Cal 
660. A preliminary question had ari- 
sen in connection with the aforesaid 
Letters Patent Appeal along with 
three other appeals at an earlier stage 
with regard to the constitutionality 
of Section 13 (3A) of the West Bengal 
Premises Tenancy (Second Amend- 
ment) Act, 1969 (briefly the Amend- 
ment Act). A Division Bench repelled 
the contention of the appellants in a 
decision which has since been repor- 
ted in AIR 1971 Cal. 331. The Divi- 
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son Bench had held that sub-sec. (3A) 
of Section 13 in so far as it was re- 
trospective in operation was ultra 
vires Article 19 (1) (f) of the Consti- 
tution on the ground of wunreason-- 
ableness. Since, however, the Letters 
Patent Appeal was not completely dis- 
posed of,the bar of sub-section (3A) 
was this time pleaded asserting that 
Article 19 was not at all attracted to 
the present case on the ground that 
the right of reversion of the landlord, 
namely, the right to recover posses- 
sion of the property from the tenant, 
is not a right of property which is a 
condition precedent to the applica- 
tion of Article 19 (1) ( and conse- 
quently, the question as to the in- 
fringement of fundamental right did 
not at all arise and that there could 
not be any scope for holding that the 
provision of sub-section (3A) offended 
against Article 19 (1) (£). This second 
contention which was allowed to be 
raised by the Letters Patent Bench 
was also repe_led following its ear- 
lier decision in Kalyani Dutt’s case 
(supra) disposed of on September 7. 
1971. 


37, Civil Appeal No. 2063 of 
1973 arises out of the decision of the 
High Court in Second Appeal No. 1193 
of 1972 disposed of on 25th July, 1973 
relying upon Sailendra Nath Ghosal’s 
case, AIR 1971 Cal 331 (supra) which 
is the subject-matter of appeal in 
Civil Appeal No. 1304 of 1973. 


38. The history of tortuous 
litigation in both the appeals may 
also be noticed. In Civil Appeal No. 
1304 of 1973 the plaintiff (respondent 
herein) purchased the premises in suit 
on February 16, 1961. She instituted 
Title Suit No. £480 of 1961 in the court 
of Munsif of Sealdah, District 24- 
Pargana, for ejectment of the defen- 


dant. on July 24, 1961. The suit 
was decreed by the Munsif on 
July 21, 1964, but was dismiss- 


ed by the lower appellate court 
on May 17, 1965. On second appeal at 
the instance of the plaintiff, the High 
Court framed zn additional issue and 
remanded the suit to return a find- 
ing on the same. On receipt of the 
finding of the court below, the learn- 
ed single Judge of the High Court 
dismissed the second appeal and 
granted leave to file a Letters Patent 
Appeal. That arpeal was dismissed on 
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February 3, 1972. The High Court 
granted certificate to appeal against 
that decision to this Court on May 
24, 1973, referring to the earlier cer- 
tificate granted by that Court in 
Kalyani Dutt’s case ILR (1972) 2 Cal 
660 (supra). That is how Civil Appeal 
No. 1304 of 1973 is now before us. 


39. The facts in Civil Appeal 
No. 2063 of 1973 are these. The pro- 
perty in suit was purchased by the 
plaintiff (respondent herein) on Fe- 
bruary 7, 1964 and the eviction suit 
No. 76 of 1965 was instituted in Fe- 
bruary 1965. The suit was dismissed 
by the Trial Court on October 11, 
1966. On appeal by the plaintiff, the 
Additional District Judge allowed the 
appeal on June 8, 1967, and reman- 


. ded the suit for disposal after taking 
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additional evidence. The Munsif there- 
after decreed the plaintiff's suit on 
December 23, 1968. On appeal by the 
defendant the Additional District 
Judge allowed the same and dismiss- 
ed the suit on April 8, 1969. On plain- 
tiffs appeal fo the High Court in Se- 
¿nd Appeal No. 968 of 1969, the 
High Court allowed the same on April 
3, 1971 and remanded the suit to the 
Munsif for retrial. The Munsif again 
dismissed the plaintiff's suit on Sept- 
ember 13, 1971. On appeal by the 
plaintiff the Additional District Judge 
allowed the same and decreed the 
suit on April 29, 1972. The High 
Court on appeal by the defendant 
dismissed the Second Appeal on July 
25, 1973; relying upon Sailendra Nath 
Ghosal’s case AIR 1971 Cal 331 (supra) 
disposed of on January 28, 1971. The 
defendant then obtained special leave. 
Thus the life of litigation in Civil Ap- 
peal No. 1304 of 1973 is now in the 
fourteenth year after purchase of the 
premises by the plaintiff six months 
earlier. The second one is a decade 
old; the property having been pur- 
chased about a year earlier, 


40. Both the appeals were 
argued together and will be governed 
by this common judgment. 


41, The suits in both the ap- 
peals are by what has come to be 
known as transferee-landlords. They 
have instituted suits in one case 
within six months of the purchase in 
1961 and in the other within one year 
of the purchase in 1965. During the 
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long pendency of the litigation the 
West, Bengal Premises Tenancy (Se- 
cond Amendment) Act was passed 
which came into force on November 
14, 1969, and Section 4, inter alia, 
was made applicable to pending suits 
including appeals. It amended the 
West Bengal Premises Tenancy Act, 
1956 (West Bengal Act XII of 1956) 
(briefly the Original Act). Section 4 of 
the Amendment Act introduced the 
following changes in Section 13 of the 
Original Act: 


42. Section 13 (1) (Ð of the 
Original Act stood as follows: 

“13 (1) Notwithstanding anything 
to the contrary in any other law. no 
order or decree for the recovery of 
possession of any premises shall be 
made by any Court in favour of the 
landlord against a tenant except on 
one or more of the following grounds, 
namely: 

x x x 


(£) Where the premises are rea- 

sonably required by the landlord 
either for purposes of building or re- 
building or for making thereto sub- 
stantial additions or alterations or 
for his own occupation if he is the 
owner or for the occupation of any 
person for whose benefit the premises 
are helg”. 
After the amendment of Section 13 
bv Section 4 of the Amendment Act, 
cl. (f) was split up into two cls. (f) 
and (ff) which read as under: 


“(f} Subject to the provisions of 
sub-section (3A) and Section 184A, 
where the premises are reasonably 
required by the landlord for purposes 
of building or rebuilding ot for making 
thereto substantial additions or alte- 
rations, and such building or re-build- 
ing, or additions or alterations 
cannot be carried out without the pre- 
mises being vacated: 


(ff) Subject to the provisions of 
sub-section (3A), where the premises 
are reasonably required by the land- 
lord for his own occupation if he is 
the owner or for the occupation of any 
person for whose benefit the premises 
are held and the landlord or such 
person is not in possession of any rea- 
sonably suitable accommodation”. 

In addition. Section 4 of the Amend- 
ment Act introduced a new sub-sec- 
tion (3A) which reads as follows: 
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“Where a landlord has acquired 
his interest in the premises by trans- 
fer, no suit for the recovery of pos- 
session of the premises on any of the 
grounds mentioned in clause (f) or 
clause (ff) of sub-section (1) shall be 
instituted by the landlord before the 
expiration of a period of three years 
from the date of his acquisition of 
such interest: 

Provided that a suit for the re- 
covery of the possession of the pre- 
mises may be instituted on the ground 
mentioned in clause (f) of sub-see. (1) 
before the expiration of the said 
period of three years if the Control- 
ler on the application of landlord and 
after giving the tenant an opportu- 
nity of being heard, permits, by 
order, the institution of the suit on 
the ground that the building or re- 
building, or the additions, or altera- 
tions as the case may be are neces- 


sary to make the premises safe for 
human habitation”, 

43. It should be noted that 
the grounds for ejectment in the 


earlier sub-section (f) are the same 
as the new gronuds in clauses (f) 
and (ff) except for some additional 
restrictions. The common grounds 
for eviction are, broadly speaking, 
reasonable requirement for the pur- 
pose of building or rebuilding, etc. 
sub-clause (f) and reasonable require- 
ment for occupation by the landlord, 
etc, sub-clause (ff), There is, there- 
fore, no particular significance to the 
mention of “grounds” in clause (f) 
or clause (ff) of sub-section (1) in 
sub-section (3A). 


44. Section 13 of the Amendment 
Act which is the bone of contention 
grants retrospectivity to Section 4 of 
the Amendment Act and, therefore, 
necessarily to sub-section (8A) and 
Section 13 (1) (f) (ff). The grievance 
centres round retrospectivity of sub- 
section (3A) and Section 13 (f) and 
(ff) made applicable by force of Sec- 
tion 13 of the Amendment Act to 
suits and appeals pending on the 
commencement of the Act. It may be 
inorder firstto deal with the ques- 
tion of retrospectivity of sub-section 
(3A) which is the principal ground 
of attack in these appeals. 

45, Section 13 of the Amend- 


ment Act provides that effect should 
be given to Section 4 of the Amend- 
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ment Act in pending suits including 
appeals on the date of the commence- 
ment of the Act. The suits of the 
particular category by transferee-land- 
lords, therefore, could be pending on 
commencement of the Amendment 
Act and thesemay have been institut- 
ed several yeers prior to the Amend- 
ment Act. There may also be appeals 
pending in different appellate courts 
against decrees in such suits. The ap- 
Peals necessarily have to be under- 
stood as appeals arising out of suits 
instituted within the three years’ han. 
The tenants are now permitted to 
take objection on the score of con- 
travention of Section 13 (3A), before 
the courts eitker in a pending suit or 
in a pending appeal against decrees 
in such suits and the point for consi- 
deration then would be whether such 
a suit was instituted within three 
years’ ban and the appeal was pend- 
ing against such a banned suit. When 
Section 13 of the Amendment Act 
provides that Section 4 therein has to 
be given effect in pending suits in- 
cluding appeals. effect has to be given 
by the courts. Now how will effect be 
given to Section 13 (3A)? Retrospec- 
tivity to be given under Section 13 of 
the Amendment Act to Section 4 
broadly requires compliance as fol- 
lows: 


(1) that no suit for eviction by a 
transferee-landlord shall be institu- 
ted within thr2e years of his acquisi- 
tion of the premises; 


(2) if eviction is sought on the 
ground under Section 13 (1) (£) of tne 
Amendment Act, an additional restric- 
tion is put, namely, that “such build- 
ing or re-building or additions or 
alterations cannot be carried out 
without the premises being vacated”; 


(3) if eviction is sought on the 
ground under Section 13 (1) (ff), a 
further restriction is put upon the 
right of the landlord to evict, viz., 
that “the landlord or such person is 


not in possess.on of any reasonably 
suitable accommodation”. 
46. Uncer proviso to Sec. 13 


(3A) a transferee-landlord can, how- 
aver, institute a suit within three 
years’ ban proviced he obtains prior 
permission from the Controller who 
on an application by the landlord and 
after hearing the parties may decide 
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whether permission should be given 
or not. 


47. Prima facie, a suit which 
had already been instituted prior to 
the Amendment Act would not come 
within the mischief of Section 13 (8A) 
since this sub-section, In terms, pro- 
hibits only institution of suits and 
does not provide for dismissal of suits 
already instituted. Similarly while 
there is a relaxation in favour of a 
transferee-landlord under the proviso 
to obtain permission from the Con- 
troller this benefit is out of the way 
even in a genuine case where the suit 
had already been instituted within 
three years of purchase and the same 
or an appeal therefrom is now pend- 
ing after the passing of the Amend- 
ment Act. In this regard also it ap- 
pears sub-section (3A) is not intended 
to be attracted to suits which were 
already instituted prior to the Amend- 
ment Act. But as will be seen here- 
after the above position is altered by 
the express provision of Section 13 
of the Amendment Act whereby it is 
intended that the court should give 
retrospectivity, inter alia, to Section 4 
of the Amendment Act. 


äg. On the terms of only Sec- 
tion 13 (3A) it is difficult to hold that 
it would bring old actions within the 
mischief of Section 13 (8A) which im- 
poses a ban expressly on institution 
of suits within three years of the ac- 
quisition of ownership of the premi- 
ses subject to the relaxation contained 
in the proviso thereto. 


49, This being the correct in- 
terpretation of sub-section (3A), taken 
by itself, what is the effect of 5. 13 
of the Amendment Act upon this pro- 
vision? Section 13 of the Amend- 
ment Act in seeking to give retrospec- 
tiye effect to sub-section (3A) does 
exactly what sub-section (3A) by it- 
self contra-indicates. 


50. The first part of S. 13 (3A) 
which provides for a ban against in- 
stitution of suits for eviction within 
three years of acquisition of the pre- 
mises must be given effect to under 
Section 13 of the Amendment Act in 
pending suits and in pending appeals 
arising out of the decrees passed in 
such suits provided the former had 
been instituted within the period of 
the ban. If, therefore, after the 
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Amendment Act it is found in a pend- 
ing suit or in a pending appeal that 
the particular suit was instituted 
within the three years’ ban the same 
will have to be dismissed and only 
in that way the court will be able to 
give effect to sub-section (3A). With 
regard to the proviso of sub-sec. (3A), ` 
when the ground of evictionis relat- 
able to Section 13 (1) (f) of the 
Amendment Act the court will have 
to dismiss the suit in absence of the 
requisite permission. 

51. That being the practical 
result of retrospectivity given to sub- 
section (8A), is that sub-section, in so 
far as it is retrospective, violatiye of 
Article 19 (1) (£) of the Constitution? 
That takes us to the object and pur- 
pose of the Amendment Act. The 
Statement of Objects and Reasons as 
quoted in Kalyani Dutts case, ILR 
(1972) 2 Cal 660 (supra) is as follows: 


“It has been considered necessary 
that some more relief should be given 
to the tenants against eviction, that 
the necessity of tender of rent to the 
landlord every time the rent is de- 
posited with the Controller during a 
continuous period should be dispens- 
ed with, that the interests of the resi- 
dents of hotels and lodging houses 
should be safeguarded and that the 
penalties for contravention of some of 
the provisions of the West Bengal 
Premises Tenancy Act, 1956, should 
be made more stringent’. 


In the earlier judgment of the High 
Court which isalso the subject-mat- 
ter of Civil Appeal No. 1304 of 1973 
the High Court referred to the state- 
ment of the Minister at the time of 
piloting of the Bill in the following 
words: 


“It is found from the speech of 
the Minister at the time of introduc- 
ing the Bill in the legislature, that 
the problems of tenants are many: 
there is one class — original owners 


who are the old inhabitants of the 
city; these owner-landlords are not 


affluent; they solely depend upon the 
rents received from the tenants. It 
has been ascertained from experience 
that two of the grounds of eviction, 
namely, requirement of the premises 
for own use of the landlords and for 
the purpose of bulding and re-build- 
ing, have been misused by the land- 
lords. In the city of Calcutta and 
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other towns, there are millions of 
tenants who are left at the mercy of 
the landlords. In this background and 
after taking into account similar pro- 
visions in other States, it has been 
decided that some restrictions ought 
to have been imposed upon trans- 
feree-landlords prohibiting them from 
bringing ejectment suits against the 
tenants within three years from their 
purchase”, 


52, The High Court also ob- 
served further that — 

“there is nothing on the record 
to show that the mischief, sought to 
be remedied by the amended legisla- 
tion, was in existence since 1956. On 
the other hand, the ministerial speech, 
referred to above, rather indicates 
that the said mischief was of com- 
paratively recent origin”. 


53. Again in Kalyani Dutt’s 
case, ILR (1972) 2: Cal 660 (supra) the 
High Court in para 27 observed that 
such suits are not many and at the 
Same time most of them are pending 
for more than ten years”. The mate- 
rials relied upon by the High Court 
stand uncontradicted by any affida- 
vit before us, 


4. On the above materials it 
Is safe to hold that the main object 
of the Amendment Act is to counter- 
‘act the “recent” mischief of circum- 
vention of the provisions of the ori- 
ginal Act in order to evict tenants on 
even bona fide requirements specifi- 
ed under the law by a device of trans- 
fer of premises held under the oc- 
cupation of tenants. Although the 
Amendment Act has not completely 
barred institution of suits by trans- 
feree-landlords postponement of liti- 
gation for a period of three years 
from acquisition of the premises was 
provided for under sub-section (3A). 
This had a two-fold purpose, namely, 
to enable tenants a reasonable respite 
to arrange their affairs and also to 
discourage speculative acquisitions 
with an ulterior motive. This salutary 
provision for the general body of te- 
nants cannot be called unreascnable. 
But the question is whether by 
applying the provision to pending 
suits and appeals has that object been 
achieved in the interest of the gene- 
ral body of tenants which would cer- 
tainly constitute the: general public 
within the meaning of clause (5) of 
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Article 19? From the facts and cir- 
cumstances extracted above from the 
two judgments of the High Court, it 
is not possible to hold that the interest 
of the general body of tenants would 
be served by application of sub-sec- 
tion (3A) to perding suits and appeals. 


95. If the mischief was of “re- 
cent” origin, there is no reason to 
overshoot the mark and outstretch 
the long rope of the law beyond the 
requirements of the situation, It is 
clear that in trying to include old 
actions that may be surviving in 
courts, per chance, because of laws’ 
proverbial delay, Section 13 of the 
Amendment Act has gone far in ex- 
cess of the actual needs of the time 
and problems and the provisions 
therefore cannot be said to impose a 
reasonable restriction on the right of 
the transferee-landlords, albeit a well- 
defined class, amongst the landlords, 
to hold and erjoy their property in 
the interest of the general public. 
Such transferee-landlords with pend- 
ing old actions in suits or in appeals 
are, as observed by the High Court, 
not likely to be of a large number 
and necessarily so the tenants of such 
a sub-class. It is not in the general 
interest of the large body of tenants 
to impose such restrictions on a few 
transferee landlords of this sub-class 
subject to unbearable delay in litiga- 
tion, understandably not ontheirown 
account, If relieZin the shape of post- 
ponement of a landlord’s suit were 
the object of sub-section (3A) in 
giving retrospectivity to if, the law 
did not take count of the inevitable 
long delay that takes place in pend- 
ing litigation of this type as a result 
of man-made laws of procedure in 
courts such asashaseven been clearly 
demonstrated bv the cases at hand. 
The law that misses its object cannot 
justify its existence. Besides, it will 
be a sterile relief if tenants have to 
face a fresh summons next day. 


56. Hard eases will be on 
both sides of the line. Law contem- 
plates in terms of generality and is 
not intended to hit a few individuals 
by making invidious distinction. Arti- 
cle 19 of the Ccnstitution confers pro- 
tection of rights specified therein be- 
longing to all citizens. Any individual 
citizen may complain of encroachment 
of his rights ard freedom guaranteed 


At 
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under the Article. Laws encroach- 
ment upon such rights and freedom 
of citizens ean survive challenge if it 
passes the tests laid down in the six 
saving clauses of Article 19. 


57. Coming now to Art. 19 (1) 
(È) with which we are concerned in 
these appeals, the said provision con- 
fers upon each individual citizen the 
right to acquire, hold and dispose of 
property. This right is subject to 
clause (5) which we may read so far 
as material for our purpose: 


“Nothing in sub-clauses (d), (e) 
and (f) of the said ecbause shall... 
prevent the State from making any 
law imposing reasonable restrictions 
on the exercise of any of the rights 
conferred by the said sub-clauses.... 
in the interests of the general public 


53. Even a single citizen may 
complain against violation of his fun- 
damental rights under Article 19 (1) 
(f) and his vindication of his right 
may þe defeated only if the impugn- 
ed infringement brought upon by the 
law can be considered as a reason- 
able restriction and the said restric- 
tion ‘s also in the interests of the 
general public. It is manifest, there- 
fore, under the Constitution that an 
individual’s right will have to yield 
to the common weal of the general 
community. That general community 
may be in broad segments, but even 
then must form a class as a whole. A 
few individuals cannot take the place 
of a class and for the matter of that 
the general public. In the present case 
the particular relief contemplated by 
the Amendment Act is in favour of 
tenants in general and the restric- 
tion under sub-section (3A) must be 
viewed in that context. It cannot be 
Said that the legislature in applying 
sub-section (3A) retrospectively has 
achieved that avowed object at all. 
The matter would have been different 
if, in view of any prevailing condi- 
tions, a reasonable date for giving re- 
trospective effect were fixed under 
the law in the light of the known 
mischief. In its absence, applicability 
of the blanket ban to pending suits 
and appeals cannot be said to be a 
reasonable restriction in the interests 
of the general public. It may help a 
few tenants in litigation but will pre- 
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judice the right of  transferee-land- 
lords locked up in old and costly liti- 
gation. The gain of the few as opposed 
to the general public cannot be the 
touchstone for justifying reasonable- 
ness of the restriction imposed on the 
rights of the transferee-landlords in 
applying sub-section (3A) to pending 
suits and appeals. 


59. In the social combat be- 
tween the interets of a few and the 
general welfare of the community the 
latter is the clinching factor to be 
reckoned and hard cases of a few 
individuals cannot be assigned a 
higher place and status than they 
deserve to the detriment of the funda- 
mental rights of even a single indivi- 
dual. 


60. Therefore, the retrospec- 
tivity so far as sub-section (3A) is 
concerned with regard to institution 
of suits made applicable to pending 
suits and appeals is clearly very wide 
of a reasonable mark and is, thus, an 
imposition of an unreasonable restric- 
tion on the rights of the transferee- 
landlords in pending suits which had 
been instituted prior to the Amend- 
ment Act and in appeals arising 
therefrom and it is not saved by the 
protective clause (5) of Article 19 of 
the Constitution. Sub-section (3A) so 
far as it is retrospective and as such 
applicable to pending suits including 
appeals is ultra vires Article 19 (1) (£) 
of the Constitution, The provision is 
valid only prospectively. 


61. So far as the retrospec- 


tivity of Section 13 (1) (f) and (ff), 
the position is entirely different, 
Clearly further reliefs have been 


sought to be given to the tenants as 
a class by these provisions in the 
Amendment Act. These further re- 
liefs are in the general interests of 
tenants and can be applied without 
any difficulty to pending suits includ- 
ing appeals. There is nothing unrea- 
sonable about such a retrospectivity 
in applying these provisions for the 
general welfare of tenants in secur- 
ing for them a safe and sure tenure 
as far as practicable untrammelled 
by inconvenient litigation. It is well 
established that the legislature in 
enacting laws can legislate prospec- 
tively as well as retrospectively. Sec- 
tion 13 (1) (£) and (ff) are, therefore, 
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not ultra vires Article 19 (1) (f) of 
the Constitution, 


62, With regard to another 
contention of the appellants that the 
right of the landlords that is affected 
by sub-section (3A) is only a mere 
right to sue and at best a right of 
reversion and hence it is not a right 
to property under Article 19 (1) (f) 
of the Constitution, it is sufficient to 
state that the question is covered by 
two decisions of this Court in Commr. 
Hindu Religious Endowments, Madras 
v. Sri Lakshmindra Thirtha Swamiar 
of Sri Shirur Mutt 1954 SCR 1905 = 
(AIR 1954 SC 282) and Swami Motor 
Transport Pvt. Ltd. v.Sri Sankara- 
swamigal Mutt, 1963 Supp (1) SCR 282 
=(AIR 1963 SC 864). The rightto own 
and hold property in order to make 
an effective right under the Constitu- 
tion must include the right to posses- 
sion of the property including the 
right to evict tenants in accordance 
with law. The submission is, there- 
fore. without any force. 

63. The position, therefore, is 
that In a pending suit or even in a 
pending appeal a landlord may be 
given an opportunity to adduce evi- 
dence to establish such of the new 
requirements inS.13 (1) (£) or (ff) as 
are relevanttothe proceeding. In that 
case the tenant will have also an op- 
portunity to produce evidence in re- 
buttal. If the matter arises in a pend- 
ing suit, it will be disposed of by the 
trial court. If, however, the matter 
arises in appeal, it will be open to the 
appellate court, in order to snorten 
the life of litigation, to remand the 
matter to the appropriate court to 
return a finding on such additional 
issues as may be framed to meet the 
requirements of (f) and/or (ff), as 
the case may be, under Order 41, 
Rule 25, Civil Procedure Code. 


64. In the result these appeals 
are partly allowed. The judgmənt of 
the High Court with regard to invali- 
dity of sub-section (3A) so far és it is 
retrospective and applicable to pend- 
ing suits and appeals is upheld. The 
orders dismissing the appea_s are, 
however, set aside and the appeals 
are remanded to the High Court for 
disposal in the light of the observa- 
tions with reference to Section 13 (1) 
(£) and/or (ff), whichever is abplica- 
ble. The landlords may now be given 
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by the High Court an opportunity, if 
they so wish, to adduce evidence with 
regard to such further requirements 
under cl. (f) and/or (ff)as may be ap- 
plicable and the High Court will call 
for a finding from the appropriate 
court in that behalf and thereafter 
dispose of the appeals on merits. 
Since success is shared, there will be 
no order as to costs in these appeals. 


65, In accordance with the 
majority judgment, the appeals are 
allowed with costs; the cases are re- 
manded to the High Court, and the 
High Court isedirected to dispose of 
the cases in the light of the direc- 
tions and observations made in the 
majority judgment. It will be open to 
the Court seized of the matter to 
direct, in its discretion, amount of 
costs to be incurred hereafter. 

Appeals allowed. 
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K. K. MATHEW, P. N. BHAGWATI 
AND N. L. UNTWALIA, JJ. 


Esharuddin, Petitioner v. The 
District Magistrate, West Dinajpur, 
and others, Respondents. 

Writ Petn. No. 357 of 1974, D/- 
19-12-1974. 


(A) Constitution of India, Art. 32— 
Detention order — Validity challeng- 
ed on ground that representation 
was not forwarded to Advisory Board 
or considered by it—(Maintenance of 
Internal Security Act (1971), S. 10). 


Where although, in the affidavit 
in opposition, it was not stated that 
the representation of the detenu was 
sent to the Advisory Board, the Court 
on seeing the report of the Board was 
Satisfied that the representation was 
before the Board and that it was con- 
sidered by it before making the re- 
port, the contention that the repre- 
sentation was not forwarded to the 
Board or consicered by it and, there- 
fore. the detenzion order was bad, 
had no merit. (Para 3) 


D. Goburdhan, Advocate, Amicus 
Curiae, for Petitioner; M/s. D. N. 
Mukherjee and G. S. Chatterjee, Advo- 
cates, for Respondents. 
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~ The Advisory Board 
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Judgment of the Court was dejli- 
vered by 

MATHEW, J.:— The petitioner 
challenges the validity of an order of 
detention passed on 7-6-1973 under 
the provisions of sub-section (3) of 
Section 3 of the Maintenance of Inter- 
nal Security Act. 1971. In pursuance 
to the order, the petitioner was detain- 
ed on 18-6-1973. The grounds of de- 
tention communicated to the detenu 
stated thathe along withothers com- 
mitted dacoity on 1-3-1973 and 6-3- 
1973, thatithad’ created panic among 
the villagers andthat ifhewaslet at 
large he would be a menace to public 
order. He filed a representation on 
5-7-1973. That was rejected by the 
Government. The representation was 
thereafter sent to the Advisory Board. 
reported that 
there was sufficient cause for deten- 
tion and the State Government con- 
firmed the order of detention. 


2. The only ground urged by 
counsel for the petitioner was that the 
representation of the detenu was not 
forwarded to the Advisory Board or 
considered by it and, therefore, the 
detention of the petitioner was bad. 

3. We do not think there is 
any merit in this contention. Al- 
though, in the affidavit in opposition, 
it was not stated that the representa- 
tion of the detenu was sent to the 
Advisory Board. it is clear that the re- 
presentation was actually considered 
by the Board. We have had the bene- 
fit of seeing the report of the Advi- 
sory Board and we are satisfied that 
the representation of the detenu was 
before the Advisory Board and that 
it was considered by the Board þe- 
fore making its report. 

4. We dismiss the petition. 

Petition dismissed. 
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Samir Chatterjee, 
State of West Bengal. Respondent. 

Writ Petn. No. 4 of 1975, D/- 21- 
3-1975. 

(A) Constitution of India, Arts. 32, 
22 — Habeas Corpus petition — Pre- 
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Samir Chatterjee v. State of W. B. 


Petitioner v.- 
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ventive detention — Withdrawal of 
criminal cases against detenu — 
Courts power to consider its pro- 
priety — Passing of detention order 
— Want of evidence for successful 
prosecution of detenu can be taken 
into account — Subjective satisfaction 
of detaining authority — Unquestion- 
able. (Maintenance of Internal Secu- 
rity Act (1971) S. 3). 


In absence of any material it is 
not possible for a Court dealing with 
Habeas Corpus petition in the case 
of a person detained under the Main- 
tenance of Internal Security Act to 
say whether in a case where a crimi- 
nal case has been registered against a 
person and then withdrawn and he is 
detained under the provisions of the 
Act, that is proper or not. It is the 
authority conducting the prosecution 
that would be in a position to decide 
the matter. (Para 5) 


Want of evidence for successful 
prosecution is a:matter which can be 
legitimately taken into account by an 
authority competent to pass an order 
of detention under the Maintenance 
of Internal Security Act for deciding 
whether he should pass an order of 
detention against a particular person. 
The detaining authority when he comes 
to know that the detenu is going to 
be discharged from the criminal cases 
for want of sufficient evidence for 
successful prosecution can very well 
take the view that it is necessary for 
the purpose of preventing the detenu 
from acting in a manner prejudicial 
to the maintenance of public order 
that he should be detained and if he 
is satisfied on the evidence available 
his subjective satisfaction cannot be 
questioned by the Court. AIR 1974 
SC 2154, AIR 1975 SC 393 and AIR 
1975 SC 919 Refd. (Paras 7, 10) 


(B) Maintenance of Internal Secu- 
rity Act (1971) Sections 8, 3—Grounds 
for detention — Incidents mentioned 
therein, held under circumstances, re- 
latable to public order. 


Two incidents mentioned in 
the grounds of detention of a detenu 
occurred on different dates at, Garden 
Reach Workshop manufacturing de- 
fence materials. One was about the 
detenu and his associates forming 
violent mob outside walls of the 
workshop and pelting brickbats for 
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over two hours. The other was about 
the detenu and others being armed 
with pistol and bombs exploding 
hombs at the same area with a view 
to terrorise local people. 


Held that both these incidents 
clearly related to public order, 
‘Para 8) 
(C) Maintenance of Internal Secu- 
rity Act (1971) Section 3 — Detention 
order — Incidents relied upon, not 
proximate to date of order — No 
substance in the contention that there 
could have been no apprehension on 
date of order that detenu was likely 
to act in a manner prejudicial to pub- 
lic order — Detention order, held not 
vitiated. (Para 9) 
(D) Maintenance of Internal Secu- 
rity Act (1971) S. 8 — Grounds of de- 
tention — Fact that detenu’s name 
does not figure in FIR and that he 
was detained for about a year after 
his arrest on criminal charges — De- 
tenu’s participation in incidents de- 
tected during imvestigation — De- 
tenu’s detention on criminal charges 
held, had nothing to do with ground 
being vague — Grounds held to be 
not vague. (Para 11) 
(E) Maintenance of Internal Secu- 
rity Act (1971) Ss. 14, 3 — Detention 
order — Review — Cases of detenus 
should be periodically reviewed by 
the Government — AIR 1974 SC 1816 
Explained. (Para 12) 
(F) Maintenance of Internal Secu- 
rity Act (1971) S. 15 — Release of de- 
tenu on parole — It is made only on 
request of party and for specific pur- 
pose — Court’s duty ina this regard 
pointed — AIR 1975 SC 606, held did 
not lay downany principle of law re- 
garding Section 15, (Para 13) 
(G) Maintenance of Internal Secu- 
rity Act (1971) S. 10 — Government 
has power to place representation be- 
fore Advisory Board — State Gov- 
ernment directed to consider and take 
early decision, according to law, on 
pending fresh representations. AIR 
1975 SC 623, Followed. (Para 14) 
Cases Referred: Chronological Paras 
ATR 1975 SC 393 = (1975) 1 SCC 336 
=1975 Cri LJ 423 4 
AIR 1975 SC 606 = (1975) 1 SCC 311 
= 1975 Cri LJ 583 13 
AIR 1975 SC 623 = WP No. 322 of 
1974, D/- 20-12-1974 = 1975 Cri 
LJ 592 14 


v. State of W. B. 


A.LR 
WP No, 429 of 


9 
1974 Cri LJ 883 


12 
1974 Cri LJ» 
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Mr. M. K. Ramamurthi, Sr. Advo- 
cate, (M/s. G. Mukhoty & Rathin Das, 
Advocates with him), for Petitioner; 
Mr. D. N. Mukherjee, Advocate and 
M/s. S. Basu and G. S. Chatterjee, 
Advocates of M/s. Sukumar Basu and 
Co., for Respondent. 


Judgment of the Court was deli- 
vered by 


A. ALAGIRISWAMI, J.— The 
petitioner has been detained under 
the provisions of the Maintenance of 
Internal Security Act in pursuance of 
an order passed by the Commissioner | 
of Police of Calcutta on 24-4-1974. 
The grounds zor detention order are: 


“lL. That et about 05.40 hours on 
9-5-73, you along with your associates 
about 10 in number forcibly seabed 
over the boundary wall of Garden 
Reach Workshop, manufacturing de- 
fence materials, at 61, Garden Reach 
Road, Caleutte and when resisted by 
the Security Staff of the said work- 
shop, you along with your said asso- 
ciates, being reinforced by about 25 
others assembled and formed a vio- 
lent mob on an open plot of land be- 
yond the western boundary wall of 
the said workshop and incessantly 
hurled brickbats, which continued till 
08.00 hours, aiming at the Security - 
Staff of the said workshop creating 
serious disturbances there. As a result 
3 security Personnel viz. Gurdit 
Singh, Ratan Singh and Hasib Khan 
of the said workshop sustained inju- 
ries on their erson at the aforesaid 
date, time and place. In consequence, 
fear, frightfulness and insecurity pre- 
vailed amongst the workmen and au- 
thorities of the above workshop lead- 
ing to the susdension of defence pro- 
duction for some time in the said 
workshop in general and in the Drum 
Plant (of the workshop) in particular 
which was prejudicial to the main- 
tenance of Public Order. 

2. That az about 12.05 hours on 
24-5-73 you along with your associa- 
tes being armel with pistol and bombs 
formed an tnlawful assembly on 


AIR 1975 SC 919 = 
1974 

AIR 1974 SC 1816 = 

AIR 1974 SC 2154 = 
1479 


Transport Depot Road, Calcutta and 


-4 


1975 


created a great disturbance of public 
order by exploding high explosive 
bombs on Transport Depot Road, Cal- 
cutta near the workers’ gate of M/s. 


Be Lipton Tea Co. at the aforesaid date 


w 


and time with a view to terrorising 


the local people as well as the wor- 
kers of the said company. As a result 
of your action, as aforesaid, widespread 
panic and confusion were created in 
the above area and thereby affected 
the maintenance of public order.” 


It appears that in respect of the two 
incidents mentioned in the two grounds 
there were two FIRs filed before the 
Police. In respect of the first incident 
it is GR 1036/73 and in respect of the 
second incident it is GR 1246/73. In 
respect of the Ist incident case No. 


_ 102 under Sections 451, 148, 149 and 


“ 324 LP.C. and Section 9 of the West 


_ Act. The 


ae 


Bengal M.P.O. Act was filed before 
the Police Magistrate, Alipore against 
the petitioner, Bibhuti Dutta and 
Sakti Pada Dutta. In respect of the 2nd 
incident case No. 118 under Ss. 148, 
149 and 307 LP.C. Sections 3 and 5 of 
the Essential Supplies Act and Sec- 
tions 25 and 27 of the Arms Act was 
filed before the Police Magistrate, 
Alipore against the petitioner and 
three others, Bibhuti Dutta, Sakti 
Pada Dutta and Raghu Nath Show. 
On 24-4-1974 in both these cases the 
Police applied before the Magistrate 
requesting that the petitioner may be 
discharged for his detention under 
the Maintenance of Internal Security 
same action was taken 
against Bibhuti Dutta and Sakti Pada 
Dutta also. It, however, appears that 
detention orders in respect of both 
Bibhuti Dutta and Sakti Pada Dutta 
were revoked because the Advisory 
Board reported that there was no suf- 
ficient cause for their detention. It 
would appear that both of them had 
appeared before the Advisory Board 
whereas the petitioner did not. We do 
not know whether the non-appearance 
ofthe petitioner before the Advisory 
Board had anything to do with the 
different result in this case. It should, 
however, be mentioned that the peti- 
tioner did make a representation on 
22-5-74 and this representation after 
it was considered by the State Gov- 
ernment was also forwarded to the 
Advisory Board which submitted its 
report on 26-6-74. The detenu made 
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another representation on 1-7-74 ask- 
ing for personal hearing but that was 
not forwarded to the Advisory Board. 

2. The validity of the order 
has been attacked on the following 
grounds: 

1. That the grounds furnished to 
the petitioner indicate that they re- 
late to maintenance of law and order 
and not the public order and there- 
fore it could not be made the basis 
of the order of detention. 

2. That the order of detention is 


vitiated as it is based on incidents 
which are not proximate. 
3. That the provisions of the 


Maintenance of Internal Security Act 
have been used as a convenient sub- 
stitute for the provisions of the ordi- 
nary law for detaining the petitioner. 
This argument is based on the follow- 
ing circumstances : 

(a) that his discharge was asked 
for on the ground that he was going 
to be detained under M.LS.A.; 

(b) that the grounds of detention 
state that the petitioner had to be dis- 
charged in the criminal cases due to 
want of evidence for successful pro- 
secution, while the order of discharge 
passed by the Magistrate states that 
it was made as prayed for in the ap- 
plication of the Police; 


(c) that the cases mentioned in 
the two FIRs are such that the peti- 
tioner could have been easily prose- 
cuted under the laws of the land; and 

(d) that the petitioner is continu- 
ed in detention even though Bibhuti 
Dutta and Saktipada Dutta, who had 
been arrested in connection with the 
same cases as the petitioner and who 
had been served with identical grounds 
of detention, had been released on the 
advice of the Advisory Board. 

4. That the detaining authority 
had not applied its mind to the peti- 
tioner’s case is shown by the fact that 
the grounds of detention show that 
the petitioner had to be discharged 
from the cases due to want of suffi- 
cient evidence for successful prosecu- 
tion, whereas he was discharged be- 
cause he was going to be detained, 
and that the grounds of detention re- 
fer to allegations which do not find 
a place in the FIRs. 

5. That the grounds of detention 
are vague. 
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6. That the Government had fail- 
ed to periodically review the case of 
the petitioner and that has rendered 
his continued detention illegal, 


7. That this is a case where Sec- 
tion 15 of the Act should have been 
eee and the petitioner released, 
an 


8. That in any event the peti- 
tioner is entitled to a direction for 
consideration of his second represen- 
tation dated 1-7-74. 


3. Before we proceed to deal 
with these points it may be useful and 
necessary to refer to the decision of 
the Constitution Bench in Haradhan 
Saha v. State of West Bengal, (AIR 
1974 SC 2154) = (1974 Cri LJ 1479). 
It was observed: 


“The power of preventive deten- 
tion is qualitatively different from 
punitive detention. The power of pre- 
ventive detention is a precautionary 
power exercised in reasonable antici- 
pation. It may or may not r2late to 
an offence. It is not a parallel pro- 
ceeding. It does not overlap with pro- 
secution even if it relies on certain 
facts for which prosecution may be 
launched or may have been launched. 
An order of preventive detention may 
be made before or during prosecution. 
An order of preventive detention may 
be made with or without prosecution 
and in anticipation or after discharge 
or even acquittal. The pendency of 
prosecution is no bar to an order of 
preventive detention. An  crder of 
preventive detention is also not a bar 
to prosecution. 

Article 14 is inapplicable because 
preventive detention and prosecution 
. are not synonymous. The purposes 
are different. The authorities are dif- 
ferent. The nature of proceedings is 
different. In a prosecution an accused 
is sought to be punished for a past 
act. In preventive detention, the past 
act is merely the material for infer- 
ence about the future course of pro- 
bable conduct on the part of the de- 
tenu. . 


... The principles which can be 
broadly stated are these. First, mere- 
ly because a detenu is liable to be 
tried in a criminal Court for the com- 
mission of a criminal offence or to be 
proceeded against for preventing him 
from committing offences dealt with 
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in Chapter VIII of the Code of Cri- 
minal Procedure would not by itself 
debar the Government from taking 
action for his detention under the 
Act. Second, ~he fact that the Police 
arrests a person and later on enlar- 
ges him on bail and initiates steps to 
prosecute him under the Code of Cri- 
minal Procedure and even lodges a 
first information report may be no 
bar against tne District Magistrate 
Issuing an order under the preventive 
detention. Third, where the concern- 
ed person is actually in jail custody 
at the time when an order of deten- 
tion is passed against him and is not 
likely to be released for a fair length 
of time, it may be possible to con- 
tend that there could be no satis- 
faction on the part of the detaining 
authority as to the likelihood of such 
a person indulging in activities which 
would jeopardise the security of the 
State or the public order. Fourth, the 
mere circumstance that a detention 
order is passed during the pendency 
of the prosecution will not violate 
the order, Fifth, the order of de- 
tention is a precautionary measure. 
Tt is based on a reasonable pro- 
gnosis of the future behaviour of 
a person based on his past conduct in 
the light of the surrounding circum- 


In the case of Madanlal Agar- 
wala, (AIR 1674 SC 2154) it is sub- 
mitted that the detention order was 
for a collateral purpose because he 
was released on 26 March, 1973, and 
the detention order was of the same 
day. It was also said that one incident 
was said to be the ground in the order 
of detention and one incident should 
not suffice for an order of detention. 


The ground given in Madan Lal 
Agarwala’s case is that he in collusion 
with his father had hoarded 8 quin- 
tals 84 kg. of rice,.2 quintals 88 kg. 
of flour and 1 quintal 96 kg. of suji 
and further that he had no licence as 
required by Section 4 of the West 
Bengal Essential Foodstuffs Anti- 
Hoarding Ord2r, 1966. The detaining 
authority said in the grounds: “It is 
apparent in tne aforesaid facts that 
you in collusion with your father are 
likely to withhold or impede supply 
of foodstuffs cr rationed article: es- 
sential to the community”. The future 
behaviour of Madan Lal Agarwala 


he 


1! 
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based on his past conduct in the light 
of surrounding circumstances is the 
real ground of detention. It is need- 


_ less to stress the obvious that Madan 
-Lal Agarwala’s acts are gravely pre- 


judicial to the maintenance of supplies 
essential to the community. 


It was said in the case of Hara- 
dhan Saha that he was released on 
20 July, 1973 and he was arrested on 
7 August, 1973, pursuant to a deten- 
tion order dated 31 July, 1973. It is 
therefore, said that the detention 
order was passed for collateral pur- 
poses. The grounds in the detention 
order are that on 19 June, 1973, Hara- 
dhan Saha with his associates was 
smuggling 115 bags of rice weighing 
93 quintals 80 kgs. to Calcutta cover- 


. ed by coal by engaging lorry without 


any valid permit or authority. Hara- 
dhan Saha violated the provisions of 
West Bengal Rice and Paddy (Restric- 
tion on Movement by Night) Order, 
1969, and West Bengal Rice and 
Paddy (Licensing and Control) Order, 
1967, and tried to frustrate the food 
and procurement policy of the Gov- 
ernment. These grounds concluded by 
stating that Haradhan Saha acted in 
a manner prejudicial to the mainten- 
ance of supplies and services essen- 
tial to the community. This again 
illustrates as to how these detention 
orders came to be passed to prevent 
the likelihood of such acts prejudicial 
to the maintenance of supplies essen- 
tial to the community.” 


4, It appears to us that many 
of the decisions relied upon by the 
petitioner have not appreciated the 
implications of this decision. For ins- 
tance decisions which hold that where 
there is a possibility of prosecuting a 
person he should be prosecuted rather 
than dealt with under the provisions 
of the Preventive Detention Act fall 
under that category (Srilal Shaw v. 
State of W.B., 1975 (1) SCC 336) = 
(AIR 1975 SC 393 = 1975 Cri LJ 423). 
In the case before the Constitution 
Bench Madan Lal had no licence as re- 
quired by Sec. 4 of the West Bengal 
Essential Foodstuffs Anti-Hoarding 
Order, 1966. So it would have been 
easy to prosecute him. In the case of 
Haradhan Saha AIR 1974 SC 2154 = 
(1974 Cri. LJ 1479) he also violated 
the provisions of West Bengal Rice 
and Paddy (Restriction on Movement 


1975 S. C./74 VI G—4 
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by Night) Order, 1969 and West Ben- 
gal Rice and Paddy (Licensing and 
Control) Order, 1967 because he was 
smuggling rice without any valid per- 
mit or authority. 


5. In W.P. No. 429 of 1974 
(Sadhu Roy v. State of Bengal), de- 
cided on 22-1-1975 = (reported in 
AIR 1975 SC 919) it was observed: 


“There are two social impli- 
cations of dropping prosecutions and 
resorting to substitutive detentions 
which deserve to be remembered. 
Where a grievous crime against the 
community has been committed, the 
culprit must be subjected to condign 
punishment so that the penal law may 
strike a stern blow where it should. 
Detention is a softer treatment than 
stringent sentence and there is no 
reason why a dangerous criminal 
should get away with it by enjoying 
an unfree but unpaid holiday. Se- 
condly, if the man is innocent, the 
process of the law should give him 
a fair chance and that should not be 
scuttled by indiscriminate resort 
to easy but unreal orders of detention 
unbound by precise time. That is a 
negation of the correctional humanism 
of our system and breeds bitterness. 
alienation and hostility within the 
cage.” 

It is not always possible for a Court 
dealing with an Habeas Corpus peti- 
tion in the case of a person detained 
under the Maintenance of Internal 
Security Act to say whether in a case 
where a criminal case has been regis- 
tered against a person and then it is 
withdrawn and he is detained under 
the provisions of the Act that is pro- 
per or not. The Court is not in pos- 
session of all the evidence to be able 
to decide for itself whether the pro- 
secution would have been successful 
or not and without those materials 
being available it is not possible for 
the Court to say that the punitive 
action should have been taken and not 
detention. It is the authority conduct- 
ing the prosecution that would be in 
a position to decide whether evidence 
is available which could establish the 
guilt of the accused beyond reason- 
able doubt before the criminal court.| 
Where the authority is not sure that! 
such material is available it may not 
like to face the prospect of the noe 
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secution failing and being charged with 
vindictiveness or mala fides if there- 
after the accused is detained preventi- 
vely, the Court should be slow towards 
the conclusion that the detenu could 
have been successfully prosecuted in 
the absence of all the material before 
it and then going on to criticise the 
detaining authority for not continu- 
ing the prosecution but detaining him. 


6. At this point we may con- 
veniently consider point 3 because it 
logically comes in here. 


Point 3 


T There is no substance in 
any one of the contentions in this 
point. The application for discharge 
was made by the Police and it is the 
Commissioner of Police that had to 
be satisfied that there were sufficient 
grounds for the detention of the peti- 
tioner. That would not in any way 
vitiate the grounds of detention or 
show that the Commissioner had no 
sufficient material before him to be 
satisfied that the petitioner ought to 
be detained in order to prevent him 
from acting in a manner prejudicial 
to public order. Want of evidence for 
suecessful prosecution is a matter 
which can be legitimately taken into 
account by an authority competent 
to pass an order of detention under 
the Maintenance of Internal Security 
Act for deciding whether he should 
pass an order of detention against a 
particular person. In the grounds itis 
said that the petitioner had to be dis- 
charged from the criminal cases due 
to want of evidence for successful pro- 
secution. A criminal case needs evi- 
dence to establish the guilt of the ac- 
cused beyond reasonable doubt. The 
fact that such evidence was not aval~ 
lable does not mean that the detain- 
ing authority had not before him evi- 
dence on which he can be satisfied. 
This would not show that in asking 
for discharge of the petitioner from 
the criminal cases the authorities 
were taking the easier course of pre- 
ventive detention rather than pro- 
secuting him under the ordinary law 
of the land. It is the Police who were 
prosecuting the petitioner that had to 
decide whether there was sufficient 
evidence for a successful prosecution. 
The detaining authority when he 
comes to know that the petitioner was 
going to be discharged from the cri- 
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minal eases for want of sufficient 
evidence for successful prosecution 
can very well take the view that it 
was necessary for the purpose of pre- 
venting the petitioner from acting in 
a manner prejudicial to the mainten- 
ance of public order that he should 
be detained and if he is satisfied on 
the evidence available his subjective 
Satisfaction cannot be questioned by 
this Court. There is no material to 
show on what grounds the Advisory 
Board held thet in the case of Bibhuti 
Dutta and Saktipada Dutta there was 
not sufficient cause for their continu- 
ed detention. Merely on the ground 
that in their case there was not suf- 
ficient cause it could not be assumed 
that there is no sufficient cause for 
detention of the petitioner. 


Point 1 


8. We think that this conten- 
tion is without substance. The inci- 
dent mentioned in the Ist ground took 
place at 61 Garden Reach Road, Cal- 
cutta. The factory where this inei- 
dent took place has 5000 workers work- 
ing in it. The petitioner and his as- 
sociates as well as 25 others assembl~ 
ed and formec a violent mob outside 
the walis of the workshop and con- 
tinued to pelt brickbats for over two 
hours, Apart from the large number 
of workers working in that factory 
the incident very clearly took place 
in a public place. The factory has a 
door number in Garden Reach Road. 
So it must be a public place with 
members of the public passing to and 
this incident would have caused fear 
and alarm not merely to the persons 
working in the factory but also to 
people passing along the road. In the 
second incident the petitioner and 
others were armed with pistol and 
bombs, explod2=d the bombs with a 
view to terrorising the local people 
as wellas the workers and widespread 
panie and confusion was created in 
the above area. Both these incidents, 
therefore, clearly relate to public 
order. In respect of the ist incident 
it could not be said that it related to 
only a single zactory and therefore it 
does not relate to public order be- 
cause. as we have shown above, it 
would have created panic and confu- 
sion among the passers-by in the 
road in which the factory was situate; 
nor can we agree that alarm caused 
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to 5000 workers in which three mem- 
bers of the security staff were also in- 
jured does not relate to public order. 


„It is not necessary to refer to the 
# decisions which distinguish between 


incidents which relate to law and 
order and incidents which relate to 
public order. These incidents clearly 
relate to public order. 


Point 2 


9. The appellant was arrested 
and produced before the Magistrate 
on 23-7-1973 and was in confinement 
till he was released on 24-4-1974, the 
date on. which the order of detention 
was passed against him. He was there- 
fore incapable of any activity during 
that period. There is therefore no 
substance in the argument that as the 


~ fineidents relied upon relate to 9-5-73 


and 24-5-73 there could have been no 
apprehension on 24-4-74 that he 
was likely to act in a manner preju- 
dicial to public order. 


Point 4 


10. It & contended that the de- 
taining authority had not applied his 
mind to the-petitioner’s case as shown 
by the fact that the petitioner had to 
be discharged from the criminal cases 
due to want of sufficient evidence for 
successful prosecution whereas the 
order of discharge shows that he was 
discharged because he was going to 
be detained, and the grounds of de- 
tention refer to allegations which do 
not find a place in the FIR. It cannot 


~be said that when the Commissioner 


of Police stated that the petitioner 
had to be discharged from the crimi- 
nal cases due to want of sufficient 
evidence for a successful prosecution 
that was one of the grounds for peti- 
tioner’s detention. The grounds for 
detention are the two incidents men- 
tioned. The lack of evidence for suc- 
cessful prosecution is not the ground 
for detention. As has been held by 
this Court again and again, whereas 
criminal prosecution is punitive pre- 
ventive detention is resorted to in 
order to prevent a person from act- 
ing in a manner prejudicial to public 


~, jorder in future. If the detaining au- 


thority is satisfied that on the two 
grounds mentioned it is necessary to 
detain the petitioner in order to pre- 
vent him from acting in a manner 
prejudicial to public order that satis- 
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faction cannot be questioned by the! 
Court. 
Point 5 


1i. We are not able to see 
how the grounds can be said tọ be 
vague because the name of the peti- 
tioner does not figure in the FIR and 
he was detained for nearly a year 
after he was arrested on criminal 
charges. It is stated in the Counter 
Affidavit filed by the Commissioner 
of Police that it was during the course 
of the investigation of the cases that 
it came to be known that the peti- 
tioner was one of the persons who' 
took part in both the incidents. and 
the petitioner’s detention for a year 
after he was arrested on criminal 
charges has nothing to do with the 
grounds being vague, 


Points 6, 7 and 8 


12. The decision in Sailesh 
Dutta v. State of W. B. (AIR 1974 SC 
1816) = (1974 Cri LJ 883) was relied 
upon in support of point 6 to urge 
that the petitioner’s case should have 
been reviewed periodically. Such a 
review was not considered by the 
Court as a legal obligation on the part 
of the Government nor the failure to 
do so as making the detention illegal. 
We also agree thatit would be better 
if the Government periodically re- 
views the cases of the detenus. 


13. In support of point 7 the 
following observations of a Bench of 
this Court in Babulal Das v. State of 
W. B., 1975 (1) SCC 311 = (AIR 1975 
SC 606=1975 Cri LJ 583) are relied 
upon: 

“While discharging the rule issu- 
ed and dismissing the petition, we 
wish to emphasize that Section 15 is 
often lost sight of by the Government 
in such situations, as long term pre- 
ventive detention can be self-defeat- 
ing. or criminally counter-productive. 
Section 15 reads: 


15. TEMPORARY RELEASE OF 
PERSONS DETAINED — 


(1) The appropriate Government 
may, at any time, direct that any per- 
son detained in pursuance of a de- 
tention order may be released for any 
specified period either without condi- 
tions or upon such conditions specifi- 
ed in the direction as that person ac- 
cepts, and may. at any time, cancel 
his release. 
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(2) In directing the release of any 
person under sub-section (1), the ap- 
propriate Government may require 
him to enter into a bond with or 
without sureties for the due obser- 
vance of the conditions specified in 
the direction. 


(3) Any person released under 
sub-section (1) shall surrender him- 
self at the time and place, and to the 
authority, specified in the order 
directing his release or cancelling his 
release, as the case may he. 


(4) If any person fails ‘without 
sufficient cause to surrender himself 
in the manner specified in sub-section 
(3), he shall be punishable with impri- 
sonment for a term which may extend 
to two years, or with fine, or with 
both. 


(5) If any person released under 
sub-section (1) fails to fulfil any of 
the conditions imposed upon him 
under the said sub-section or in the 
bond entered into by him, the bond 
shall be declared to be forfeited and 
any person ‘bound thereby shall be 
liable to pay the penalty thereof. 


We consider that it is fair that 
persons kept incarcerated and ambitt- 
ered without trial should be given 
some chance to reform themseives by 
reasonable recourse to the parole 
power under Section 15. Calculated 
risks, by release for short periods 
may, perhaps, be a social gain, the 
beneficent jurisdiction being wisely 
exercised.” 

We fail to see that these observations 
lay down any principle of law. Sec- 
tion 15 merely confers a power on the 
Government, The power and duty of 
this Court is to decide cases coming 
‘before it according to law. In so doing 
it may take various considerations into 
account. But to advise the Govern- 
ment as to how they should exercise 
their functions or powers conferred 
on them by statute is not one of this 
Court’s functions. Where the Court is 
able to give effect to its views in the 
form of a valid and binding orcer that 
is a different matter. Furthermore, 
Section 15 deals with release on pa- 
role and there is nothing to show that 
the petitioner applied for to te rele- 
ased on parole for any specific pur- 
pose. As far as we are able to see, 
release on parole is made only on the 
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request of the party and for a speci- 
fie purpose. 

14. We also hope that in the 
case of the petitioner his representa- 


tion made on 1-7-1974 would be con- - 


sidered by the Government. Tt has 
been pointed cut by this Court in its 
decision in W.P. No. 322 of 1974 (Ram 
Bali Raibhar v. State of West Bengal) 
decided on 20-12-1974 = (reported 
in AIR 1975 SC 623) = (1975 Cri LJ 


092) that the Government has got the . 


power to place the representation be- 
fore the Advisory Board and there- 
fore we direct the Government of 
West Bengal to consider and take an 
early decision on the pending fresh 
representation of the petitioner in ac- 
cordance with tha requirements of 
law and justic2 even as was done in 
that case. Subject to this direction the 
petition is dismissed. 

Petition dismissed. 
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K. K. MATHEW, V. R. KRISHNA 
IYER AND ?. K. GOSWAMI, JJ. 


M/s. Sable Waghire & Co. and 
others, Petitioners v. The Union of 
India and others, Respondents. 

Writ Petns. Mos. 37 and 38 of 


1970, D/- 21-3-1975. 

; (A) Emblems and Names (Preven- 
tion of Improper Use) Act (1950), Pre 
— Validity — Act is not void for want 
of legislative competence of Parlia- 
ment. (Constitution of India, Sch. 7, 
List I, Entries 49 and 97, Sch. 7, List 2 
Entry 26). 


In considering the question of 
competency of legislation and, for the 
matter of that, in interpreting the en- 
tries in the Lists of the Seventh Sche- 
dule a broad aad liberal approach has 
been a well-settled rule of the Court. 
The subject matter of the legislation 
is also to be gathered from the tota- 
lity of the provisions of the Act 
read with the preamble and the 
Schedule. So read it is clear that 
the Act does not concern itself 
directly or even substantially with 
trade or commerce. Hence it can- 
not be said that the subject-matter of 
the Act falls within entry 26 of List 2. 

(Para 12) 
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Entry 49 of List I may well sup- 
piy the coverage for the Union legis- 
lative field so far as the Act is con- 
cerned. Trade marks, designs and 
merchandise marks may legitimately 
take in matters relating to their 
abuses and improper uses. Even other- 
wise the residuary Entry 97 of List I 
is of wide amplitude to take care of 
the particular subject matter of legis- 
lation, namely, prevention of impro- 
per use of certain emblems and names 
for professional and/or commercial 
purposes. Thus the Act is not void for 
want of legislative competence of 
Parliament. (Para 13) 

(B) Emblems and Names (Preven- 
tion of Improper Use) Act (1950), S.8 
— Validity — It does not suffer from 
vice of excessive delegation of legis- 
lative power by Parliament in favour 
of Central Government to amend the 
Schedule — There is sufficient gui- 
dance to enable the Government to 
exercise its power. (Constitution of 
India, Arts. 14 and 245). 


The scheme disclosed in the pro- 
visions of the Act read with the pre- 
amble. and the Objects and Reasons 
make it clear that there was impera- 
tive necessity for regulating the use 
of certain emblems and names. The 
fact that only improper use of the 
names and emblems is prohibited it- 
self provides guidance. In the nature 
of things, there is no abdication of 
legislative function by Parliament in 
delegating its power under Section 8 


_in favour of the Central Government 


which will be the appropriate autho- 
rity to consider from time to time as 
to the items to be included in or omit- 
ted from the Schedule in the light of 
knowledge and experience gathered 
from the nook and corner of the en- 
tire country. There is, therefore, no 
excessive delegation of legislative 
power by Parliament in favour of the 
Central Government. From the Ob- 
jects and Reasons, the preamble and 
the provisions of the Act with the 
built-in limitations in Section 3 taken 
with the Schedule, a policy is clearly 
discernible and there is sufficient gui- 
dance therein to enable the Central 
Government to exercise its power 
under the Act. (Para 17) 

Therefore the notification dated 
16-3-1968 of the Central Government 
under Section 8 inserting the words 
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“Chhatrapati Shivaji Maharaj or” 
after the words “pictorial representa- 
tion of’ in item 9A in the Schedule 
to the Act cannot be invalid. 

(Para 17) 


(C) Emblems and Names (Pre- 
vention of Improper Use) Act (1959), 
Ss. 3 and 4 — Validity of — Not vio- 
lative of Art. 19 (1) (f) and (g). (Con- 
Ti of India, Art. 19 (1) (£) and 
2) }. 


Section 3 in terms provides for 
enabling the affected persons to ad- 
Just their business or affairs inas- 
much as the Central Government can 
permit some time to alter their em- 
blems, designs, ete. to carry on with 
their trade. There is built-in safe- 
guard in Section 3 itself for mitigat- 
ing any hardship to persons or any 
rigour of the law. The provisions are 
accordingly regulatory in nature and 
even, if at all, impose only reason- 
able restrictions on the exercise of 
the right under Art. 19 (1) (£) and (g). 
Section 4 is a consequential provision 
and validly co-exists with Section 3. 

(Para 18) 


In the instant case the peti- 
tioners, who were using for the pur- 
pose of their trade or business the 
particular Trade Marks containing 
the name or emblem of “Chhatrapati 
Shivaji’, on their own application 
obtained an extension of time under 
Section 3 and therefore cannot comp- 
lain on that score. (Para 18) 


_  (D) Emblems and Names (Preven- ` 
tion of Improper Use) Act (1950), Sec- 
tion 8 — Notification under — Publi- 
cation of — Notification published in 
the Gazette of India over the signa- 
ture of Under Secretary who was au- 
thorised for the purpose, is valid — 
It is not an executive order but is a 
piece of subordinate legislation made 
by -Central Government under S. 8— 
Hence question of violation of Art. 77 
does not arise. (Constitution of India, 
Article 77), (Para 20) 


Mr. B. D. Bal, Sr. Advocate (Mr. 
J. V. Deshpande, Advocate and M/s. 
O. C. Mathur and D. N. Mishra, Advo~ 
cates of M/s. J. B. Dadachanji & Co., 
with him), for Petitioners. Mr. L. N, 
Sinha, Sol. Gen. and M/s. G. L. San- 
ghi and Girish Chandra, Advocates, 
for Respondents. 
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Judgment of the Court was deli- 
vered by 


GOSWAMI, J.:— The petitioners 
Nos. 2 to 5 in Writ Petition Nc. 37 of 
1970 are the sole partners of peti- 
tioner No. 1 which is a registered 
partnership firm (briefly the .firm) 
carrying on the business of manufac- 
turing, marketing and selling bidis 
under the pictorial representation and 
the trade name “Chhatrapati Shivaji 
Bidi”. The firm is the sole praprietor 
of the Registered Trade Mark No. 
12549 in respect of the pictorial re- 
presentation of the picture of “Chha- 
trapati Shivaji” and of the Registered 
Trade Mark No. 12550 in respect of 
the trade name "Chhatrapati Shivaji” 
registered in the Registry of Trade 
Marks, Bombay. The  petiticner in 
Writ Petition No. 38 of 1970 support- 
ing the petitioners in Writ Petition 
No. 37 of 1970 has submitted the ad- 
ditional petition claiming the same 
reliefs. In fact the petitioner in Writ 
Petition No. 38 of 1970 (briefly the 
company) has also been impleaded as 
respondent No. 4 in Writ Petition No. 
37 of 1970. 


2. According to the petitioners 
the business of manufacturing bidis 
according to special formula and pro- 
cesses and of marketing and selling 
them under the pictorial representa- 
tion of “Chhatrapati Shivaji’ and 
under the trade name “Chhatrapati 
Shivaji” was first started in about the 
year 1928 by one Raghunath Ram- 
chandra Sable, the father of peti- 
tioners 2 and 4. It is stated that Ra- 
ghunath Ramchandra Sable adopted 
the said pictorial representation and 
the said trade name in response to a 
call of the then popular leaders to 
adopt the name of Chhatrapati Shi- 
vaji in relation to all articles design- 
ed for public use or consumption with 
aview to popularise and keep before 
the public eye the image of the na- 
tional hero, Chhatrapati Shivaři. By 
a declaration dated November 29, 
1938, filed with the Registrar of As- 
surances at Bombay, petitioner No. 2 
obtained protection for the user of 
the said pictorial representation of 
“Chhatrapati Shivaji” and for the use 
of the said trade name as the exclu- 
sive proprietor thereof. In due course 
under an agreement dated June 29, 
1967. the firm while retaining exclu- 
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sive proprietary rights in respect of 
the Registered Trade Marks Nos. 12549 
and 12550 gave exclusive right of 
user thereof to the company for valu- 


able consideration. It is said that the i 


bidi business developed on a very 
vast and extensive scale and the sale 
of bidis marketed and sold under the 
pictorial representation of “Chhatra- 
pati Shivaji” and the words “Chhatra- 
pati Shivaji” associated therewith 
came to over 3s. 2 crores. The busi- 
ness also spread to different States. 


3. Trouble started when by a 
Notification Nc. SO/1020 dated March 
16, 1968, issued by the Central Gov- 
ernment under Section 8 of the Em- 
blems and Names (Prevention of Im- 
proper Use) Act, 1950 (briefly the 
Act) and published in the Gazette of 
India on March 23 1968, in item No, 
9A in the Schedule to the Act after 
the words “pictorial representation 
of”, the words “Chhatrapati Shivaji 
Maharaj or’ were inserted. We have, 
a to turn our attention to the 

ct. 


4, The long title of the Act is 
The Emblems and Names (Prevention 
of Improper Use) Act, 1950. The pre- 
amble shows that it is “an act to pre- 
vent the improper use of certain em- 
blems and names for professional and 
commercial puzposes”’. The Act ex- 
tends to the whole of India and also 
applies to citizens of India out- 
side India, It was brought into 
force from Septamber 1, 1950. Sec- 
tion 3 which is the most important 
section reads as under: 


Prohibition of Improper use of 
certain emblems and names.—3. “Not- 
withstanding enything contained in 
any law for the time being in force, 
no person shall, except in such cases 
and under such conditions as may be 
prescribed by the Central Govern- 
ment, use, or continue to use, for the 
purpose of any trade, business, call- 
ing or profession, or in the title of 
any patent, or in any trade mark or 
design, any name or emblem specifi- 
ed in the Schedule or any colourable 
imitation thereof without the previ- 
ous permission of the Central Govern- 
ment or of such officer of Govern- 
ment as may be authorised in this 
behalf by the Central Government’. 
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< Prohibits registra- 
py Jmpanies, ete. and is 


wi? ‘ otwithstanding anything 
9n any law for the time 
force, no competent autho- 
OS — 
A) register any company, firm or 
ər body of persons which bears 
AY name, or 

{b) register a trade mark or de- 
sign which bears any emblem or 
name, or 

(c) grant a patent in respect of 
any invention which bears a title 
containing any emblem or name; 
if the use of such name or emblem is 
in contravention of Section 3. 

(2) If any question arises before 
a competent authority whether any 
emblem is an emblem specified in the 
Schedule or a eolourable imitation 
thereof, the competent authority may 
refer the question to the Central Gov- 
ernment, and the decision of the Cen- 
tral Government thereon shall be 
final. 

6. Section 5 which imposes 
penalty for contravention of section 3 
of the Act runs as follows: 

5. “Any person who contravenes 
the provisions of section 3 shall be 
punishable with fine which may ex- 
tend to five hundred rupees”. 


{s Section 8 reads as under: 


Power of the Central Govern- 
ment to amend the Schedule.—8. “The 
Central Government may, by notifi- 
cation in the Official Gazette, add to 
or alter the Schedule, and any such 
addition or alteration shall have ef- 
fect as if it had been made by this 
Act’. 

8. Section 9 empowers. the 
Central Government to make rules to 
carry out the purposes of the Act. 
Originally the Schedule attached to 
the Act had only three items, name- 
ly,— 

(1) The name, emblem or official 
seal of the United Nations Organisa- 
tion; 

(2) The name. emblem or official 
seal of the World Health Organiza- 
tion; and 

(3) The Indian National Flag. 
But by various notifications of the 
Central Government in the course of 
several years the Schedule now con- 
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, pictorial representation of 
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tains 17 items of which we are now 
concerned only with item No. 9A 
which as amended by the impugned 
Notification dated March 16, 1968, 
Stands as under: 


9A. The name or pictorial repre- 
sentation of Chhatrapati Shivaji Ma- 
haraj or Mahatma Gandhi or the 
Prime Minister of India (except the 
pictorial use thereof on calendars 
where only the name of the manu- 
facturers and printers of the calen- 
dars are given and the calendars are 
not used for advertising goods”. 
It is, therefore, clear that under Sec- 
tion 3 read with the Schedule as 
amended the petitioners will not be 
able to use for the purpose of their 
trade or business the particular Trade 
Marks containing the name or emblem 
of Chhatrapati Shivaji. 


9. The petitioners represented 
to the Government of India in the 
Commerce Department about the 
hardship caused to them and reques- 
ted for extension of time upto March 
31, 1972, for continuing to use the 
said Trade Marks. The Government 
allowed the petitioners time to use 
the existing Trade Marks with the 
name and the pictorial representation 
of Chhatrapati Shivaji til May 31. 
1969. After the expiry of the afore- 
said date no further extension of time 
was granted. 


10. The Joint Registrar of 
Trade. Marks (Respondent No. 3) by 
Notice No, PR/2951 dated October 16, 
1969, informed the firm that the use 
and registration of the name and the 
“Chhatra- 
pati Shivaji Maharaj” is prohibited 
by virtue of Sections3 and 4 of the 
impugned Act and the registration of 
the aforesaid Trade Marks Nos. 12549 
and 12550 offended the provisions cf 
Section 11 of the Trade and Merch- 
andise Marks Act, 1958 read with Sec- 
tion 32 (b) of the said Act and, there- 
fore, proposed to rectify the Regis- 
ter by expunging therefrom the said 
Trade Marks under Section 56 (4) of 
the said Act. The Registrar called up- 
on the firm to submit objections if 
any. The petitioners applied for ex- 
tension of time to show cause before 
the Registrar and ultimately mioved 
these Writ applications challenging 
the constitutional validity of the Act 
and in particular of Sections 3,4and 8 
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of the Act as well as of tke Noti- 
fication of the Central - Government 
dated March 16. 1968. They have also 
prayed for quashing the Notice of 
the Registrar dated October 15, 1969. 
A rule nisi was obtained on March 2, 
1970, with interim stay preventing 
the Government from enforcing the 
provisions of the Act. 


1i. Mr. Bal, learned counsel 
for the petitioners, submits that the 
Act is void for want of legislative 
competence of the Parliament Ac- 
cording to him the subject metter of 
the legislation relates to “trade and 
commerce” and, therefore, falls squ- 
arely within entry No. 26 of List II 
of the Seventh Schedule to the Con- 
stitution. Hence the Parliament is not 
competent to make the law in ques- 
tion. On the other hand, the learned 
Solicitor General, contends that the 
pith and substance of the legislation 
as gathered from the preamble, the 
marginal note of Section 3 and the 
illustrations furnished by the Se a- 
dule is the preservation of sanctity of 
the names and emblems of inter- 
national and national entities, and not 
“Trade and commerce within the 
State”. Hence the residuary entry 97 
of List I will be attracted. Alterna- 
tively, he submits the legislation 1s 
closer to entry No. 49 “Patents, inven- 
tions, designs, copyright, trade marks 
and merchandise marks” in List No.I 
of the Seventh Schedule. 


12. In considering the question 
of competency of legislation and, for 
the matter of that, in interpreting 
the entries in the Lists of the Seventh 
Schedule a broad and liberal approach 
has been a well-settled rule of the 
Court. The subject matter of the 
legislation is also to be gathered from 
the totality of the provisions of the 
Act read with the preamble ani the 
Schedule. So read it is clear thet the 
Act does not concern itself directly or 
even substantially with trade or 
commerce. 


13. Entry 49 of List I may 
well supply the coverage for the 
Union legislative field so far as the 
Act is concerned. Trade marks, desi- 
ens and merchandise marks may legi- 
timately take in matters relatirg to 
their abuses and improper uses. Even 
otherwise the residuary entry {7 of 
List I is of wide amplitude to take 


f 


care of the particulan_ 
of legislation, namely, pm 
improper use of certain ey 
names for professional andi 
mercial purposes. The objections 





of Parliament is, therefore, devoid of 


merit. 







the score of legislative BE A 4 


14, Next attack is upon Sec- 
tions 3, 4 and 8 of the Act. It is con- 
tended that Sections 3, 4 and 8 con- 
fer unguided, uncanalised and arbi- 
trary power on the Central Govern- 
ment the exercise of which is capa- 
ble of leading to discrimination and 
imposition of unreasonable restric- 
tions on the fundamental rights of the 
citizens under Articles 14 and 19 (1) 
(f) and (g) of the Constitution. It is 


emphasised that there is no guideline . 


in the Act for exercise of power. 
There is, therezore, the vice of exces- 
Sive delegation of legislative power 
says counsel. 


15. Let us, therefore, have a 
background of the promulgation of 
the Act. The Statement of Objects 


and Reosons will make the position 
clear and may be quoted in extenso: 


“The General Assembly of the 
United Nations Organisation recom- 
mended in 1946 that members of the 
United Nations should take necessary 
legislative or other appropriate mea- 
sures to prevent the use, without pro- 
per authority, and in particular for 
commercial purposas, of’ the emblem, 
the official seal and the name of the 
United Nations and ofthe abbrevia- 
tions of that name. A similar recom- 
mendation has since been received 
also from the ‘World Health Organi- 
sation for prev2ntion of the use of 
its name (and abbreviations), emblem 
and official seal. Instances have also 
come to light of the use in India (aud 
abroad) of the Indian National Flag 
and emblem and of the names or 
pictorial representations of Mahatma 
Gandhi and other national leaders, 
for commercial and trade purposes 
and in a manner likely to offend the 
sentiments of the people. The provi- 
sions of the Indian Trade Marks Act, 
1940, Indian Patents and Designs Act, 
1911, Indian Merchandise Marks Act, 
1889, and the Indian Companies Act, 
1913, are not adequate to prevent 
these abuses. Tha Bill seeks to pre- 


a 


1975 Sable Waghire & Co. v. Union of India 


vent the improper use of these names, 
emblems, etc., for the purpose of 
trade, business, calling, profession, 
patent or design, and to impose a 
penalty for misuse of emblems, etc., 
specified in the Schedule and em- 
powers the Central Government to 
make additions and amendments in 
the Schedule as and when necessary.” 

16. What is in a name’ may 
not always be innocent. Logically pro- 
per names are not connotative but 
have often gathered a content, a halo, 
around them sometimes or for all 
times to come. National or interna- 
tional significance gets attached to 
certain names or institutions over the 
years or ages and then they belong 
to the nation or to all nations. Human 
sentiments and often a deep sense of 
religiosity pervade through and pro- 
vide a sacred mantle as it were 
to the nomenclature. In order to 
arouse national sentiments every- 
where invocation of “Chhatrapati 
Shivaji” in manifold ways in the era 
of struggle for independence of our 
country is now, by turn of history, 
repealed by an ardent worship of the 
proud heritage by a grateful nation. 
Law reflecting the national conscious- 
ness, therefore, forbids ordinary 
commercial use of the sacred name by 
individuals in their own interest as 
opposed to national interest. 


17. We take it that the scheme 
disclosed in the provisions of the Act 
read with the preamble, and the Ob- 
jects and Reasons make it clear that 
there was imperative necessity for re- 
gulating the use of certain emblems 
and names. The fact that only im- 
proper use of the names and em- 
blems is prohibited itself provides 
guidance. The original entries in the 
Schedule would also point to the na- 
ture and character of the names, em- 
blems and entities. It is not possible 
for the Parliament to envisage the 
possibility of improper use of all 
names and emblems as time goes on. 
Nor is it possible to enumerate in the 
Schedule an exhaustive list of all the 
names, emblems and entities. Sec- 
tion 8, therefore, makes provision for 
empowering the Central Government 
to add to or alter the Schedule. In 
the nature of things, there is no abdi- 
cation of legislative function by Par- 
liament in delegating its power under 
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Section 8 in favour of the Central 
Government which will be the ap- 
propriate authority to consider from 
time to time as to the items to be 
included in or omitted from the Seche- 
dule in the light of knowledge and 
experience gathered from the nook 
and corner of the entire country. 
There is, therefore. no excessive de- 
legation of legislative power by Par- 
liament in favour of the Central Gov- 
ernment. From the Objects and Rea- 
sons, the preamble and the provisions 
of the Act with the built-in limita- 
tions in Section 3 taken with the 
Schedule, a policy is clearly discern- 
ible and there is sufficient guidance 
therein to enable the Central Gov- 
ernment to exercise its power under 
the Act. The relevant matters men- 
tioned above are sufficiently infor- 
mative of the policy of the law to rob 
the efficacy of an argument on the 
score of scantiness in the Act. The 
impugned Notification dated March 
16, 1968 of the Central Government 
under Section 8 cannot, therefore, be 
invalid. The objection on the score of 
Article 14 is of no avail. 


18. There is also no merit in 
the contention that Sections 3 and 4 
violate the provisions of Article 19 
(1) (£) and (g) of the Constitution. The 
petitioners’ right to trade in bidis is 
not at all interfered with by the legis- 
lation. Section 3 in terms provides 
for enabling the affected persons to 
adjust their business or affairs inas- 
much as the Central Government can 
permit some time to alter their em- 
blems. designs, etc. to carry on with 
their trade. Indeed in the present case 
the petitioners on their own applica- 
tion obtained an extension of time 
presumably under Section 3 of the 
Act and, therefore, cannot complain 
on that score. There is built-in safe- 
guard in Section 3 itself for mitigat- 
ing any hardship to persons or any 
rigour of the law. The provisions are 
accordingly regulatory in nature and 
even, if at all, impose only reason- 
able restrictions on the exercise of the 
petitioners’ right under Article 19 (1) 
(f) and (g). Section 4 is a consequen- 
tial provision and validly  co-exists 
with Section 3. 


19. It is also contended by the 
petitioners that no rules have been 
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framed under Section 9 of the Act 
which make the same unworkable. 
We are not impressed by this argu- 
ment. From the scheme and machi- 
nery of the Act there is nothing to 
indicate that absence of rules will 
make the Act unworkable. The sub- 
mission is devoid of substance. 


20. Lastly it was submitted 
that the Notification under Section 8 
was not published in the name of the 
President and was issued by the 
Under Secretary who was not autho- 
rised to do so. The Notification is not 
an executive order but is a piece of 
subordinate legislation made by the 
Central Government under Section 8 
of the Act. It was duly published in 
the Gazette of India over the signa- 
ture of the Under Secretary who was 
authorised for the purpose. The ques- 
tion of violation of Article 77 does not 
arise. 

21. Since the Act and the im- 
pugned provisions are constitutional- 
ly valid, objection, to the Notice of 
the Joint Registrar dated October 16, 
1969. is also of no avail. 


22. In the result the petitions 
are dismissed but there will be no 


order as to costs. o 
Petitions dismissed. 


AIR 1975 SUPREME COURT 1178 
(From: Madhya Pradesh)* 
A. ALAGIRISWAMI AND N. L. 
UNTWALIA, JJ. 

Moti Lal, Appellant v. Chandra 
Pratap Tiwari and others, Respon- 
dents. 

Civil Appeal No. 1305 of 1973, D/- 
19-3-1975. 

{A) Representation of the Feople 
Act (1951), Sections 116A and 123 — 
Appeal to Supreme Court — Finding 
of fact — Scope of interference. 

The Supreme Court is loathe to 
interfere with the findings of fact re- 
corded by the High Court chiefly 
when such findings are based on ap- 


preciation of the oral evidence. 
(Para 6) 


*(Ele. Petn. No. 41 of 1972, D/- 27-4- 
1973 — Madh Pra.) 
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Pratap (Untwalia J.) 


A-I. R. 


Held that in the instant case 
there was no infirmity in the decision 
of the High Court on the charges of 
corrupt practices. Election Petn. No. 41 
of 1972 (M.P.) D/- 27-4-1973 Affirm- 
ed. (Paras 1. 6, 9, 10, 11 and 14) 


(B) Evidence Act (1872), S. 114 — 
Adverse inference — Election petition 
— Non-examination of particular per- 
son by successful candidate to con- 
trovert facts alleged by  petitioner’s 
witnesses in their evidence—No onus 
being cast upon the successful candi- 
date to prove the particular facts, 
court could not draw an adverse in- 
ference against hira. Elec. Petn. No. 41 
of 1972 (M.P.) D/- 27-4-1973 Affirm- 
ed, (Paras 7 and 9) 


M/s. Ram Panjwani, L. S. Baghal, 
P. H. Parikh and Mrs. S. Bhandare 
Advocates, for Appellant; M/s. G. N. 
Dikshit Sr. Advocate (M/s. R. N. 
Dixit, M. V. Goswami and S. K. Bisa- 
ria Advocates with him), for Respon- 
dent No. 1. 


Judgment of the Court was deli- 
vered by 


UNTWALIA, J.:— This is an ap- 
peal under Section 116A of the Re- 
presentation of the People Act, 1951— 
hereinafter called the Act—from the 
judgment and order of the High 
Court of Madhya Pradesh dismissing 
the appellant’s Election Petition filed 
to challenge the election of respon- 
dent no. 1. The said respondent was 
elected to the Legislative Assembly of 
Madhya Pradesh from the Churhat 
Assembly Constituency defeating many 
other candidates including one Shri 
Shyamlal his nearest rival candidate 
by a majority; of 5,890 votes. The poll 
was held on 11-3-1972. The election 
of respondent no. 1 was challenged 
in the High Court on many grounds 
which were controverted by the said 
respondent. Several issues were fram- 
ed at the trial of the Election Peti- 
tion and decided against the appel- 
lant. At the time of the hearing of 
this appeal only some of the issues 
were pressed and not all. 
therefore, very briefly state the rele- 
vant facts in relation to those issues 
only. Since we find that this appeal 
is without any substance, we shall 
mention the relevant issues pressed 
for our consideration in this appeal, 
the decision of the 
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them and briefly discuss the points 
urged on behalf of the appellant to 
assail the decision. 

2: Many charges of corrupt 
practices such as bribery, undue in- 
fluence, threats ete. were levelled 
against respondent no. 1, his agents 
or workers within the meaning of sub- 
section (1) (A) and sub-section (2) of 
Section 123 of the Act. The case of 
the appellant in the Election Petition 
is this. Respondent no. 1 paid on 5-3- 
1972 a sum of Rs. 500/- to one 
Manbodhi Kurmi who was said to be 
his worker at village Barigama and 
a polling agent. Manbodhi distributed 
Rs. 500/- with the consent of respon- 
dent no. 1 on the same date to many 
voters with the object of inducing 
them to vote for respondent no. 1. 
Manbodhi wrote a letter on 6-3- 
1972 asking respondent No. 1 to 
send him Rs. 600/- more for pay- 
ment to certain other electors. It is 
further said that one Indramani Pra- 
sad of Dhanaha-who was the agent 
and worker of respondent no. 1 dis- 
tributed money to the electors on 9-3- 
1972 with®theeobject of inducing them 
to vote- for -respondent no. 1. Similar- 
ly one Kedarnath resident of Dhumma 
who also was an agent and worker of 
respondent no. 1 with his consent dis- 
tributed Rs. 1,000/- to the electors of 
village Dhumma. He also demanded a 
sum of Rs. 1,000/- by writing a letter 
dated 8-3-1972. Fourteen persons were 
named in the election petition to 
whom money was paid by Kedarnath 
between 5-3-1972 and 8-3-1972. 


3. The appellant further aver- 
red that respondent no. 1 was guilty 
of having indulged in corrupt pra- 
ctice under Section 123 (2) of the Act 
in as much as he, his agents and 
workers with his consent threatened 
the electors and interfered with the 
free exercise of their electoral rights 
to cast votes in favour of the candi- 
dates oftheir choice. The threat speci- 
ally to them was to refrain from vot- 
ing in favour of Shri Shyamlal. Par- 
ticularly in this regard the allegation 
was that one Rao Saheb of Rampur 
Nalkin who was an agent and worker 
of respondent No. 1 with his consent 
published a pamphlet with the 
caption “Churhat Kshetra Ke Matada-~ 
taon se appeal’. The pamphlet was 
widely circulated by Shankereshwar 
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Pratap Singh son of Rao Saheb of 
Rampur in many villages of his in- 
fluence. 

4. Respondent no. 1 denied 
the various allegations of corrupt pra- 
ctices made against him. his agents or 
workers. 

5. The decision of the High 
Court was assailed in this appeal in 
respect of four sets of issues only. 
We shall proceed to state and discuss 
such set of issues seriatim in this 
judgment, 

6. The first set of issues in re- 
lation to the commission of corrupt 
practice through Manbodhi Kurmi is 
as follows: 

“1, (a) Whether on 5-3-1972 the 
respondent No. 1 paid Rs. 500/- to 
Manbodhi Kurmi for being distribu- 
ted to the electors of village Barigama 
to induce them to vote for respondent 
No, 1? 

(b) Whether on the same date the 
said sum of Rs. 500/- was actually dis- 
tributed by Marbodhi Kurmi with the 
consent of respondent no. 1 to Jokhai 
Kol, Ramana Kol and others men- 
tioned in paragraph 5 (A) (i) of the 
petition with the object of inducing 


the electors to vote for the respon- 
dent? 
(c) Whether Manbodhi Kurmi 


was agent and worker of respondent 
no. 1 on 5-3-1972? 

2. Whether on 6-3-1972 Manbodhi 
sent a letter to the respondent no. 1 
calling for a sum of Rs. 600/- for pay- 
ment of a sum of Rs. 100/- each to 
the electors mentioned in paragraph 
5 (A) (ii) of the petition in pur- 
suance of an earlier promise to pay 
such an amount with the consent of 
the respondent no. 1?” 


Manbodhi acted as a polling agent for 
respondent no. 1 on 11-3-1972 at some 
booth. He was so appointed by one 
of the trusted workers of respondent 
no. 1 to whom signed blank forms for 
appointing polling agents had been 
entrusted. It was not, however, pro- 
ved that Manbodhi had worked for 
respondent no. 1 at the time of can- 
vassing of the votes or had distribu- 
ted any money to the electors for in- 
ducing them to vote for respondent 
no. 1. The letter dated 6-3-1972 said 
to have been written by Manbodhi 
has not been found to be a genuine 
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document. It appears to us that the 
whole drama in connection with the 
said letter was engineered by or on 
behalf of the appellant with the help 
of Shyamlal and his associates. It was 
a fantastic story that such a letter 
was written by Manbodhi and was 
successfully intercepted so as to reach 
the hands of the election peticioner. 
This Court is loathe to interfere with 
the findings of fact recorded by the 
High Court chiefly when such findings 
tare based on appreciation of the oral 
evidence. Having perused the judg- 
ment of the High Court and the rele- 
vant pieces of evidence of certain 
witnesses examined on behalf of the 
appellant and respondent no. 1 we 
could see no infirmity in the decision 
of the issues aforesaid. 


7. Great stress was laid on be- 
half of the appellant for drawing ad- 
verse inference against respondent 
no. 1 for non-examination of Manbo- 
dhi to controvert the facts alleged by 
the appellant’s witnesses in their evi- 
dence. It appears to us that the part 
played by Manbodhi in the drama of 
bringing into existence the letter pur- 
ported to be dated 6-3-1972 was such 
that respondent no. 1 could not be 
expected to take the risk of examin- 
ing him as his witness in cours. No 
onus was cast upon him to prove any 
such fact that would entitle the court 
to draw an adverse inference against 
him for non-examination of Manbo- 
dhi. In the alternative it was submit- 
ted that Manbodhi ought to have been 
examined as a court witness. We do 
not think that on the facts and in the 
circumstances of this case the court 
was obliged to do so. 


8. The next set of issues is the 
following : 

"93 (a) Whether Indramani Prasad 
was the agent and worker of the res- 
pondent no. 1 on 9-3-1972? 


(b) Whether on the said date In- 
drameni Prasad with the consent of 
respondent no. 1 distributed money to 
the electors of village Dhanaha speci- 
fied in paragraph 5 (B) of the peti- 
tion?” 

9, The High Court has found 
that Indramani Prasad was a polling 
agent and a counting agent of respon- 
dent no. 1. But it has not been pro- 
ved that he was a worker of respon- 
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dent no. 1. Nor has the High Court 
found the charge of distribution of 
money to the electors by Indramani 
Prasad to be proved. A scene of the 
drama is found in this set of issues 
also. The story is that Indramani Pra- 
sad had come to Bankelal Singh, 
P.W. 8 and had given him a number 
of pamphlets for being distributed in 
the Constituency. Among these was 
found one pamphlet Ext. P-4 over 
which there was a writing said to be 
in the hand of Indramani Prasad. The 
writing was an account of money dis- 
tributed to 11 persons. It was not sign- 
ed by Indramani Prasad but purpor- 
ted to contain the acknowledgements 
of the receipt of money by various 
electors. Many of them were examin- 
ed as witnesses on behalf of respon- 
dent no. 1. Only one was examined on 
behalf of the appellant. He was 
Bhagwandin, P.W. 9. The High Court 
has held that it was very doubtful 
whether the writings on the pamph- 
let P-4 were in the pen of Indramani 
Prasad. It was not proved to be so. 
We see no justifiable reason to en- 
able us to upset the findings of the 
High Court in regard to the alleged 
commission of the corrupt practice of 
bribery by respondent no. 1,through 
Indramani Prasad. No adverse infer- 
ence was at all passiblesto be drawn 
against respondent no. 1-for non-exa- 
mination of Indramani Prasad as a 
witness in the case, 


10. The next set of issues are 
the following: 

"4 (a) Whether Kedarnath was 
an agent and worker of respondent 
no. 1 during the period from 5-3-1972 
to 8-3-1972? 

(b) Whether during the period 
from 5-3-1972 to 8-3-1972 Kedarnath 
with the consent of respondent no. i 
distributed a sum cf Rs. 1,000/- to the 
electors of the village Dhumma speci- 
fied in paragraph 5 (C) of the peti- 
tion? 

(c) Whether Kedarnath further 
demanded a sum cf Rs. 1.000/- for 
being distributed among the electors 
in order to induce them to vote for 
the respondent no. 1 by letter dated 
8-3-1972?”. 

11. The High Court has right- 
ly rejected the evidence adduced on 
behalf of the appellant with reference 
to these issues also. As in the case of 
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Manbodhi so also in regard to Kedar- 
nath in a dramatised fashion a letter 
is said to have been written by him 
on 8-3-1972 demanding a sum of 
Rs. 1,000/- from respondent no. 1 for 
being distributed among the electors 
in order to induce them to vote for 
him, This letter is also said to have 
been intercepted and ultimately 
reached the hands of the appellant. 
Tt is Ext. P-5. Such a crude attempt 
to prove charges of bribery was bound 
to fail and has rightly failed in the 
High Court. - 

12. The last and the fourth set 
of issues decided against the appellant 
and pressed for our consideration 1s 
the following: 

"8 (a) Whether Rao Saheb Ram- 
pur Naikin was an agent and worker 
of respondent no. 1? 

(b) Whether Rao Saheb Rampur 
Naikin with the consent of respon- 
dent no. 1 published a pamphlet under 
the caption “Churhat Kshetra Ke Ma- 
tadataon Se Appeal” and thereby 
exercised undue influence on the 
electors? 

(c) Whether between 3-3-1972 to 
9-3-1972 the aforesaid pamphlet was 
widely distributed in all the villages 
which originally comprised the Naka 
Rampur Naikin by Shankereshwar 
Pratap Singh son of Rao Saheb Ram- 
pur Naikin? 

9 Whether Shankereshwar Pra- 
tap Singh was agent and worker of 
the respondent no. 1 during the 
period and he distributed the pamph- 
lets with the consent of respondent 
no. 1? l 

10. Whether respondent no. 1- n 
the company of Shankereshwar Pra- 
tap Singh distributed the aforesaid 
pamphlet in villages Rampur, Mur- 
‘tala, Baghwar, . Sikarganj, Bagher, 
Amlai and Kandhwar on 8-3-1972? 

11. Whether on 8-3-1972 Shan- 
kereshwar Pratap Singh threatened 
the voters of villages Kandhwar, Bag- 
her and Dabaiya Tola belonging to 
Thakur community that they would 
be ex-communicated if they voted for 
the independent candidate Shyamlal 
and did not vote for the respondent 
no. 1? 

12. Whether the aforesaid threats 
were given by Shankereshwar Pratap 
Singh with the consent of respondent 
no. 1 in his presence and hearings? 
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13, Whether Rao Saheb Rampur 
Naikin threatened the Thakur voters 
of village Rampur on 7-3-1972 that 
they will be ex-communicated if they 
did not vote for the respondent no. 1? 


OM Whether these threats were 
given by Rao Saheb Rampur Naikin 
with the consent of respondent no. 1 
for furtherance of his election? 


15. Whether the aforesaid threats 
were given by Rao Saheb Rampur 
Naikin at a meeting convened on 
7-3-1972 in which the persons men- 
tioned in paragraph 7 (F) of the peti- 
tion were specially called? 

16. Whether the respondent no. 1 
thus committed corrupt practice of 
undue influence under Section 123 (2) 
of the Representation of the People 
Act for furtherance of his election, 
and as such his election is liable to be 
set aside?” 


13. The High Court has held: 

(1) “There is no doubt that a 
pamphlet (Ext. P-7) was published 
and the publisher was shown to be 
Rao Saheb of Rampur.” 


(2) It is not true that the Rao 
Saheb an old man moved in the com- 
pany of respondent no. 1 to help him 
in the election. 


(3) That the pamphlet published 
by Rao Saheb of Rampur or purport- 
ing to have been published on his be- 
half was not meant to advance the 
case of respondent no. 1 at the elec- 
tion. 


. 14. It is not necessary to state 
all the findings of the High Court 
which were against the appellant. 
suffice it to say that no fact in re- 
gard to the above issues was found 
in favour of the appellant by the 
High Court to prove the charge of 
exercise of undue influence under 
Section 123 (2) of the Act. We may 
rest content by merely observing that 
the High Court has rightly found that 
the contents of the pamphlet (Ext. 
P-7) were not such as to prove the 
case of undue influence under S. 123 
(2). The contents are quoted in the 
judgment of the High Court. We find 
no threat or words in the pamphlet 
to enable us to hold that undue in- 
fluence ie. to say any direct or in- 
direct interference or attempt to inter- 
fere on the part of respondent no. i 
was exercised or made with a free 
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exercise of any electoral right. The 
pamphlet did not plead the case of 
respondent no. 1 or his party on 
whose ticket he was contesting the 
election. We have, therefore, no dif- 
ficulty in rejecting the argument put 
forward on behalf of the appellant in 
this regard too. 

15. For the reasons stated 
above, the appeal fails and is dismis- 
sed. The appellant must pay costs In 
this appeal to respondent no. i. 

Appeal dismissed. 





AIR 1975 SUPREME COURT 1182 
(From: Gujarat)* 
Y. V. CHANDRACHUD, R. 8S. SAR- 
KARIA AND A. C. GUPTA, JJ. 

Inderjit C, Parekh and another, 
Appellants v. State of Gujarat and 
another, Respondents. 

Civil Appeal No. 55 of 1968, D/- 
18-3-1975. 

(A) Land Acquisition Act (1894), 
{before amendment by Act 13 of 1967), 
Ss. 6 (1) and 4 (1) — Land needed for 
public purpose — Satisfaction of Gov- 
ernment — Area differently stated in 
notifications under S. 4 and |in decla- 
ration under Section 6 — Nominal 
contribution by Government — Act 
of acquisition if colourable exercise 
of power. 


Contribution of only token 
amounts by the Government towards 
the cost of acquisition would satisfy 
the requirement of the proviso to 
S. 6 (1). The fact that the State’s con- 
tribution is nominal may however, 
well indicate in particular circum- 
stances thatthe action of the State was 
a colourable exercise of power. The 
observation in AIR 1963 SC 151 
that “whether such contribution meets 
the requirement of the law weuld de- 
pend upon the facts of every case” 
must necessarily be taken to refer to 
the requirement of some law other 
than the proviso to S. 6 (1). (Para 3) 


Where the notification uncer Sec- 
tion 4 in which the area of the land 
to be acquired was stated as “part of 
survey No. 56A measuring about 3000 


Sq. yds.” was withdrawn and a fresh 
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notification under Section 4 was 
published wherein the area was des- 
cribed .as “5600 Sq. yds. from the 
north-west corner ofsurvey No, 56A” 
and in the declaration under Section 6 
the area was stated as “5632 Sq. yds. 
from the north-west corner of survey 
No. 56A”. 

Held, that from the fact that area 
was differently stated together with 
the fact that the State’s contribution 
was only one rupee it could not be - 
said that the Government did not real- 
ly apply its mind to the proposal for 
acquisition and that the acquisition 
was a colourable exercise of power. 
On- the contrary, the difference in the 
area as stated in the notifications under 
Section 4 and in the declaration under 
Section 6 indicated that the State 
Government was careful about the 
exact area that was likely to be need- 
ed for the purpose for which it was 
being acquired. No law other than the 
proviso to Section 6 (1) was pointed 
out and it was not necessary for the 
purposes of the appeal to enter on a 
discussion as to what such other law 
could be. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1963 SC 151 = (1963) 2 SCR 774 
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S. T. Desai, Sr. Advocate (Mr. 

I. N Shroff, Advocate, with him), for 
Appellants. M/s. S. K. Dholakia and 
7 ne Shroff. Advocates, for: Respon- 
ents. 


Judgment of the Court was deli- 
vered by 


GUPTA, J.:— This appeal on a 
certificate of fitness granted by the 
High Court of Gujarat is directed - 
against an order of the said High 
Court dismissing the writ petition 
filed by the appellants challenging 
two notifications under Section 4 and ` 
Section 6 respectively of the-Land 
Acquisition Act, 1894 (hereinafter 
referred to as the Act). 


2. The first appellant is a 
Director and shareholder of the second 
appellant, a company incorporated 
under the Indian Companies Act, 1913. 
The second appellant is the permanent 
lessee of a plot of land situated in 
Dariapur-Kazipur area of the city of 
Ahmedabad bearing survey Nos. 56-A, 
56-B and 58. Respondent No. 3, the Em- 
ployees’ State Insurance Corporation, 
established underthe Employees’ State 
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Insurance Act, 1948 forwarded nine 
proposals to the first respondent, 
State of Gujarat, for acquisition of 
certain plots of land, including survey 
No. 56P of Dariapur-Kazipur. In re- 
gard to these proposals the first res- 
pondent, State of Gujarat. passed a 
resolution on October 31, 1968 accord- 
ing sanction to the payment of a nomi- 
nal contribution of Re. 1/- for each 
proposal. 

“for the acquisition of the private 
plots of land required to be acquired 
for the construction of the necessary 
dispensaries for the Employees State 
Insurance Scheme at Ahmedabad 
under the Land Acquisition Act”. 
The resolution directed that 

“the extra expenditure on this 

account should be debited to ‘38. 
Medical E.S.I.S. (3) “Schemes under 
the Second Five Year Plan’ and not 
from the sanctioned grants for the 
current year thereunder”. 
On December 13, 1960 the first respon- 
dent notified under Section 4 of the 
Act that an approximate area of 3000 
sq. yds. out of survey No. 56A mMm 
Dariapur-Kazipur was likely to be 
needed “for the public purpose, name- 
ly. for Employees State Insurance 
Scheme, Ahmedabad at Dariapur-Ka- 
zipur, Taluka City”. However, on 
March 16, 1962 this notification was 
withdrawn and another notification 
under Section 4 of the Act was issued 
stating that an approximate area 0 
5600 sq. yds. from the north-west cor- 
ner of the same Survey No, 56A was 
likely to be needed for the publie 
purpose of “construction of dispensary 
building and other institutions con- 
nected with the E.S.I. Scheme”. It 
appears that on July 31, 1962 the 
State -of Gujarat passed a fresh reso- 
lution in respect of plot No. 56A san- 
ctioning a nominal contribution of 
Re. 1/- for its acquisition forthe afore- 
said public purpose and directing that 
the 


“expenditure should be debited 
to the Budget Head ‘'29-L Medical 
Employees’ State Insurance Scheme’ 
and should be met from the grants 
sanctioned thereunder during the 
current financial year”. 

As already stated, the earlier resolu- 
tion covered nine proposals for acqui- 
sition including plot No. 56P which 
seems to be a mistake for 56A. The 
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appellants’ objections to the proposed 
acquisition were overruled and on 
August 20, 1962 a declaration under 
Section 6 of the Act was made stating 
that after considering the report of 
the Collector under sub-section (2) 
of Section 5A of the Act the Govern- 
ment ofGujarat was satisfied that 5632 
sq. yds. of land from the north-west 
corner of survey No. 56A was needed 
to be acquired at the public expense 
for construction of dispensary building 
and other institutions connected with 
the ES.I. Scheme. Ahmedabad, which 
was a public purpose. The declaration 
added that a plan of the land was 
available for inspection at the office 
of the Special Land Acquisition Offi- 
cer, (E.S.I) Scheme. Ahmedabad. The 
appellants filed a writ petition in the 
High Court of Gujarat challenging the 
said two notifications under Section 4 
and Section 6 of the Act. The High 
Court having dismissed the petition, 
the Pee have preferred this ap- 
peal. 


3. The only point pressed be- 
fore us on behalf of the appellants is 
that the acquisition of the land in 
auestion is a case of colourable exer- 
cise of power as the State Govern- 
ment did not apply its mind to mat- 
ters in respect of which it ought to 
have been satisfied before the decla- 
ration under Sec. 6 of the Act was 
made. Section 6 of the Act as it stood 
at the relevant time was in these 
terms: 

"6. Declaration that land is re- 
quired for a public purpose — 


{1} Subject to the provisions of 

Part VII of this Act. when the ap- 
propriate Government is satisfied, 
after considering the report. if any, 
made under Section 5A. sub-section 
(2), that any particular land is need- 
ed for a public purpose, or for a com- 
pany, a declaration shall be made to 
that effect under the signature of a 
Secretary to such Government or of 
some officer duly authorised to cer- 
tify its orders: 
Provided that no such declaration 
shall be made unless the compensa- 
tion to be awarded for such property 
is to be paid by a company, or wholly 
or partly out of public revenues or 
some fund controlled or managed by 
a local authority.” 


1184 S. C. [Pr. 3} Inderjit C. Parekh v. State of Gujarat 


It was contended that the satisfaction 
of the Government which is a pre- 
requisite to a declaration under S. 6 
could be reached only, as counsel for 
the appellants put it, “after the entire 
picture was before the Government”. 
But the ‘picture’ till that stage is com- 
posed of only the notification under 
Section 4 and the report, if any made 
under Section 5A (2) of the Act, Sec- 
tion 4 (1) of the Act reads: 


preliminary 
of officers 


“4, Publication of 
notification and powers 
thereupon. — 


(1) Whenever it appears to the 
appropriate Government that Jand in 
any locality is needed or is likely to 
be needed for any public purpose, a 
notification to that effect shall be 
published in the Official Gazette, and 
the Collector shall cause public notice 
of the substance of such notification 
to be given at convenient places in 
the said locality. 

x x x x” 


Therefore, it must appear to the Gov- 
ernment that the land sought to be 
acquired is needed or is likely to þe 
needed for a public purpose before a 
notification under Section 4 is publi- 
shed. Section 6 requires that before a 
declaration under that section is made 
the Government must be satisfied that 
the land is needed for a public pur- 
pose after considering the report, if 
any, made by the Collector under 
Section 5A containing his recom- 
mendations on the objections made 
by the persons interested in the land. 
It is not disputed that the stated pur- 
pose of the acquisition is a public pur- 
pose. There is also nothing on record 
of this case to suggest that the Gov- 
ernment did not consider the report 
under Section 5A. The learned coun- 
sel for the appellants based his sub- 
missions on an observation made in 
the judgment of the majority in Soma- 
wanti v. State of Punjab, (1963) 2 
SCR 774=(AIR 1963 SC 151). In that 
case, this Courtheld that the expres- 
sion, “partly out of public revenues” in 
the proviso to S. 6 (1) did not necessari- 
ly mean th=t the Government’s con- 
tribution must be substantial but con- 
tribution of only token amounts to- 
wards the cost ‘of acquisition would 
satisfy the requirement of the provi- 
so. Learned counsel however relied 
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on the following passage in the judg- 
ment: 

“We would however guard our- 
selves against being understood to say 
that a token contribution by the State 
towards the cost of acquisition will be 
sufficient compliance with the law in 
each and every case. Whether such 
contribution meets the requirement of 
the law would depend upon the facts 
of every case. Indeed the fact that the 
States contribution is nominal may 
well indicate in particular circum- 
Stances that the action of the State 
was a colourable exercise of power.” 
In view of the decision in this case 
that a nominal contribution out of 
public revenues would satisfy the re- 
quirement of the proviso to S. 6 (1), 
the observation “whether such con- 
tribution meets the requirement of 
the law would depend upon the facts 
of every case” must necessarily ‘be 
taken to refer to the requirement of 
some law other than the proviso to 
Section 6 (1). No such law was poin- 
ted out to us; and it is not necessary 
for the purposes of this appeal to en- 
ter on a discussion as to what such 
other law could be. Clearly, a token 
contribution by the State does not 
Ipso facto validate the acquisition, and 
lt was contended that there are certain 
Circumstances in this case which to- 
gether with the fact that the State’s 
contribution was only one Rupee 
indicated that the Government did 
not really apply its mind to the propo- 
sal for acquisition, and the acquisition 
was thus a ecolourable exercise of 
power. The circumstances pointed out 
in support of this conténtion are these. 
In the notification under Section 4 of 
the Act issued on December 13, 1960 
the area of the land proposed to be 
acquired was stated as “part of Sur- 
vey No. 56A measuring about 3000 
sq. yds.” As mentioned already, this 
notification was withdrawn and a 
fresh notification under Section 4 was 
published on March 16, 1962 wherein 
the area was described as 5600 sq. 
yds. from the north-west corner of 
Survey No. 56A. In the declaration 
under Section 6 the area was stated 
as 5632 sq. yds. from the north-west 
corner of Survey No. 56A. It was 
argued that the fact that the area was 
differently stated in the two notifica- 
tions under Section 4 and in the de- 
claration under S. 6 as 3000 sq. yds. 
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5600 sq. yds. and 5632 sq. yds. 
respectively showed that the Govern- 
ment did not apply its mind to the 
extent of the requirement which again 
suggested lack of serious application 
of the mind as to the purpose of the 
acquisition, We do not agree; on the 
contrary, the difference in the area as 
stated in the notifications under Sec- 
tion 4 and in the declaration under 
Section 6 indicates that the State Gov- 
ernment was careful about the exact 
area that was likely to be needed for 
the purpose for which it was being 
acquired. It was also sought to be 
argued that the description of the 
land in the declaration under Sec. 6 
as 5632 sq. yds. “from the north-west 
corner of the land” was vague. But 
this objection was never raised at any 
stage: further, the declaration under 
Section 6 stated that a plan of the 
land was open for inspection at the 
office of the Special Land Acquisition 
Officer and in the plan the area pro- 
posed to be acquired must have been 
clearly demarcated. 


4. We do not find any merit 
in the appeal which is accordingly dis- 
inissed with costs. 

Appeal dismissed. 
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(From: Patna)* 
A. N. RAY, C. J, K. K. MATHEW 
AND V. R. KRISHNA IYER, JJ. 
Sushil Kumar Sen, Appellant v. 
State of Bihar, Respondent. 
Civil Appeal No. 1252 of 1970, 
D/- 17-3-1975. 

(A) Civil P. C. (1908), O. 47, Rr. 1 
and 4 — Effect of allowing review 
application — Award in land acquisi- 
tion reference — Review by State — 
Compensation reduced to some extent 
— Appeal by State — Cross appeal 
by claimant against maintainability of 
review application — No appeal by 
State against original order on re- 
ference — High Court holding review 
not maintainable — Effect — Proper 
order to be passed — A.F.O.D. No 81 
of 1962 D/- 16-2-1968, (Pat.) Reversed. 


*(A.F.O.D. No. 81 of 1962, D/- 16-2- 
1968 — Pat.) 
CS/DS/B108/75/LiGC 
1975 S. C/75 VI G—5 
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The effect of allowing an appli- 
cation for review of a decree is to 
vacate the decree passed. The 
decree that is subsequently pass- 
ed on review, whether it modi- 
fies, reverses or confirms the decree 
originally passed. is a new decree 
superseding the original one. AIR 
1928 Cal 418; (1906) ILR 28 All} 
240; (1912) ILR 34 All 282 and AIR 
1917 Cal 29, Rel. on. (Para 2) 


On a reference under the Land 
Acquisition Act the District Judge on 
18-8-1961 allowed the compensation 
for land at the rate of Rs. 200/- per 
katha. But on an application for re- 
view by the State the District Judge 
by a fresh judgment dated 26-9-1961 
reduced the compensation from Rs. 
200/- to Rs. 75/- per katha. There- 
after the State filed an appeal in the 
High Court. The memorandum of 
appeal stated that the appeal was 
being preferred against the decree 
dated 18-8-1961/26-9-1961 but it was 
clear from the grounds taken in the 
memorandum of appeal and the court- 
fee paid that the appeal was only 
against the decree dated 26-9-1961 and 
not against the decree dated 18-8- 
1961. The claimant filed a cross ap- 
peal challenging the maintainability 
of the review petition as also the 
order passed thereon. The High Court 
found that the District Judge went 
wrong in entertaining the review and 
vacating the judgment dated 18-8- 
1961 but, nevertheless, it considered 
the appeal on merits and dismissed 
the appeal and cross-appeal thereby 
maintaining the compensation award- 
ed at the rate of Rs. 75/- per Katha. 


Held; when the High Court came 
to the conclusion that the District 
Judge went wrong in allowing the 
review, it should have allowed the 
cross-appeal and dismissed the ap- 
peal, which was and could only be 
against the decree passed on 26-9- 
1961 after the review.- A.F.O.D. 
No. 81 of 1962, D/- 16-2-1968 (Pat.) 
Reversed. (Paras 3, 4) 


State did not file any appeal from 
the decree dated 18-8-1961. On other 
hand, it sought for a review of that 
decree and succeeded in getting the 
decree vacated. When it filed the ap- 
peal before the High Court. it could 
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not have filed an appeal against the 
decree dated 18-8-1961 as at that time 
that decree had already been super- 
seded by the decree dated 26-9-1961 
passed after review. So the appeal 
filed by the State before the High 
Court could only be an appeal against 
the decree passed after review. 
(Para 3) 
Cases Referred: Chronological Paras 


AIR 1928 Cal 418 = 107 Ind Cas 751 


2 

AIR 1917 Cal 29 = ILR 44 Cal 1011 2 
(1912) TLR 34 All 282 2 
(1906) ILR 28 AH 240 = 1905 All WN 
269 2 


M/s. P. K. Chatterjee Sr. Advo- 
cate, (Mr. Rathin Das Advocate with 
him) for Appellant; Mr. D. Goburdhan, 
Advocate, for Respondent. 


Judgments of the Court were deli- 
vered by 


MATHEW, J.: (For himself and 
A.N. Ray, C.J.)— The appellant was 
the owner of 3.30 acres—roughly equal 
to 7 bighas, 17 kathas and 14 dhurs— 
of land. The land was acquired under 
the provisions of the Land Acquisi- 
tion Act. The Land Acquisition Offi- 
cer by his award dated 12-10-1957 
gave compensation at the rate of 
Rs. 14/- per katha for the land. The 
total compensation including the value 
of trees and cther improvements came 
to Rs 6.775.222 p. The appellant was 
dissatisfied with the award. He filed 
an application before the Land Acqui- 
sition Collector for referring the mat- 
ter to the District Court under Sec- 
tion 18 of the Land Acquisition Act 
claiming compensation for the lands 
at the rate of Rs. 500/- per katha. The 
case was referred and the Additional 
District Judge, Purnea by his judg- 
ment dated 18-8-1961 found that the 
appellant was entitled to compensation 
for the land acquired at the rate of 
Rs. 200/- per katha and alse made 
certain other modifications in the 
amount of compensation under the 
other heads, On 22-8-1961, the respon- 
dent, the State of Bihar, filed an ap- 
plication for review, under Order 47, 
Rule 1 of the Civil Procedure Code, 
of the judgment dated 18-8-1961 on 
the basis of discovery of new and 
important evidence as regards the 
market value of the land which was 
not available to it in spite of the exer- 


ALR. 


cise of due diligence. The learned 
Additional District Judge allowed the 
application for review and passed 
fresh judgment on 26-9-1961 reduc- 
ing the compensation for land from 
Rs. 200/- to 75/- per katha. There- 
after the respondent filed Appeal No. 
$1 of 1962 in the High Court of Patna. 
The Memorandum of Appeal stated 
that the appeal was being preferred 
against the decrees dated 18-8-1961/ 
26-9-1961, but the grounds taken in 
the Memorandum of appeal as well 
asthe court-fee paid would show that 
the appeal was only against the decree 
dated 26-9-1961 awarding compensa- 
tion at the rate of Rs. 75/- per katha 
and not against the decree dated 18-8- 
1961 awarding compensation at the 
rate of Rs. 200/- per katha. The ap- 
pellant filed across appeal challeng- 
ing the maintainability of the review 
petition filed by the respondent be- 
fore the Additional District Judge as 
also the order passed thereon by him 
allowing the petition and vacating the 
decree dated 13-38-1961. The appeal 
and the cross appeal were disposed of 
by the judgment of the High Court 
dated 16-2-1968. The High Court 
found that the Additional District 
Judge went wrong in entertaining the 
review and vacating the judgment 
and decree dated 18-8-1961 but, 
nevertheless, it considered the appeal 
filed by the respondent on merits and 
dismissed the appeal and cross appeal 
thereby maintaining the compensation 
awarded for the land at the rate of 
Rs. 75/- per katha by the judgment 
and decree dated 26-9-1961 of the Ad- 
ditional District Judge. This appeal, 
on the basis of a certificate, is direct- 
ed against the decree of the High 
Court. 


2. H is well settled that the 
effect of allowing an application for 
review of a decree is to vacate the 
decree passed. Tne decree that is 
subsequently passed on review, whe- 
ther it modifies, reverses or confirms 
the decree originally passed, is a new 
decree superseding the original one 
(see Nibaran Chandra v. Abdul Ha- 
kim, AIR 1928 Cal 418, Kanhaiya Lal 
v. Baldeo Prasad, (1906) ILR 28 All 
240, Brijbasi Lal yv. Salig Ram, (1912) 
ILR 34 All 282 and Pyari Mohan v. 
Kalu Khan, ILR 44 Cal 1011 = (ATR 
1917 Cal 29). 
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3. The respondent did not file 
any appeal from the decree dated 18- 
8-1961 awarding compensation for 
the land acquired ait the rate of 
Rs. 200/- perkatha. On the other hand, 
it sought for a review of that decree 
and succeeded in getting the decree 


-‘Ivacated. When it filed Appeal No. 81 


of 1962, before the High Court, it 
could not have filed an appeal against 
the decree dated 18-8-1961 passed by 
the Additional District Judge as at 
that time that decree had already 
been superseded by the decree dated 
26-9-1961 passed after review. So the 
appeal filed by the respondent before 
the High Court. could only be an ap- 
peal against the decree passed after 
review. When the High Court came 
to the conclusion that the Additional 
District Judge went wrong in allow- 
ing the review, it should have allow- 
ed the cross appeal. Since no appeal 
was preferred by the respondent 
against the decree passed on 18-8-1961 
awarding compensation for the land 
at the rate of Rs. 200/- per katha, that 
decree became final. The respondent 
made no attempt to file an appeal 
against that decree when the High 
Court found that the review was 
wrongly allowed on the basis that the 
decree revived and came into life 
again. 


4, . The High Court should have 
allowed the cross appeal; and dismiss- 
ed the appeal, which was, and could 
only be against the decree passed on 
26-9-1961 after the review. We there- 
fore set aside the judgment and decree 
passed by the High Court and allow 
the appeal. The effect of this judg- 
een would be to restore the decree 
passed by the Additional District 
Judge on 18-8-1961. We make no order 
as to costs. 


KRISHNA IYER, J.: 5. I concur 
regretfully with the result reached by 
the infallible logic of the law set out 
by my learned brother Mathew J. 
The mortality of justice at the hands 
of law troubles a Judge’s conscience 
and points an angry interrogation at 
the law reformer. 


6. The processual law so do- 


minates in certain systems as to over- 


power substantive rights and substan- 
tial justice. The humanist rule that 
procedure should be the handmaid, 
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not the mistress, of legal justice com- 
pels consideration of vesting a resi- 
duary power in Judges to act ex de- 
bito justitiae where the tragic sequel 
otherwise would be wholly inequita- 
ble. In the present case, almost every 
step a reasonable litigant could take 
was taken by the State to challenge 
the extraordinary increase in the rate 
of compensation awarded by the civil 
court. And, by hindsight, one finds 
that the very success in the review 
application and at the appellate stage 
has proved a disaster to the party. 
Maybe, Government might have suc- 
cessfully attacked the increase award- 
ed in appeal, producing the additional 
evidence there. But maybes have no 
place in the merciless consequence of 
vital procedural flaws. Parliament, I 
hope, will consider the wisdom of 
making the Judge the ultimate guar- 
dian of justice by a comprehensive, 
though guardedly worded, provision 
where the hindrance to rightful relief 
relates to infirmities, even serious, 
sounding in procedural law. Justice is 
the goal of jurisprudence—processual, 
as much as substantive. While this 
appeal has to be allowed, for reasons 
set out impeccably by my learned 
brother, I must sound a pessimistic 
note that it is too puritanical for a 
legal system to sacrifice the end pro- 
duct of equity and good conscience at 
the altar of processual punctiliousness 
and it is not too radical to avert a 
break-down of obvious justice by 
bending sharply, if need be, the pres- 
criptions of procedure. The wages of 
procedural sin should never be the 
death of rights. 

Appeal allowed. 


AIR 1975 SUPREME COURT 1187 
(From: (1970) 11 Guj LR 1) 
A.N. RAY C. J. AND V. R. KRISHNA 
IYER, J. 

The Ahmedabad Municipal Corpn. 
Ahmedabad and others, Appellants v. 
Ramanlal Govindram etec., Respon- 
dents. 

Civil Appeals Nos. 81 to 103 of 
1970, D/- 14-3-1975. 

(A) Constitution of India, Art. 14 
~~ Bombay Provincial Municipal Cor- 
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porations Act (1949), S. 437-A (1) (as 
inserted in Gujarat by Guj. Act 19 of 
1964) — Section 437A (1) of Provin- 
cial Municipal Corporations Act not 
violative of Art. 14. (1970} 11 Guj LB 
1, Reversed. 

Where the statute itself covers 
only a class of cases, the statute will 
not be bad on that ground. The fea- 
ture that such cases are chosen by the 
statute to be tried under the special 
procedure laid down there will not 
affect the validity of the statute. 


The fact that the legislature con- 
sidered that the ordinary prccedure 
is inefficient or ineffective in evicting 
unauthorised occupants of Govern- 
ment and Corporation property and 
provided a special procedure therefor 
is clear guidance for the authorities 
charged with the duty of evicting un- 
authorised occupants. 


A statute which deals with pre- 
mises belonging to the Corporation 
and the Government and lays down a 
special speedy procedure in tha mat- 
ter of evicting unauthorised persons 
occupying them is a sufficient reason 
to support such special procedure. The 
policy and the purpose of the Act 
make it clear that the legislature’ in- 
tended to make the statute applicable 
to a special class and provide a speedy 
method of recovering possession of 
these properties. S$. 437A (1) does not 
offend Art. 14. AIR 1974 SC 2009, Foll. 
AIR 1967 SC 1581 held no longer good 
law in view of AIR 1974 SC 2009, 
AIR 1972 SC 2205 Ref. (1970) 11 Guj 
LR 1, Reversed. (Paras 21, 22) 

(8) Constitution of India, Art, 14 
— Bombay Provincial Municipal Cor- 
porations Act (1949), S. 437A (1) (as 
inserted in Gujarat by Guj. Act 19 of 
1964) — Provisions of S. 437A (1) not 
unreasonable on the ground that the 
Commissioner is a judge in his own 
cause, 


The conferment of power on the 
Municipal Commissioner as an admin- 
istrative Officer to take proceedings 
for eviction cannot be struck down as 
unreasonable on the ground that he 
is a judge in his own cause. He is 
the highest officer of the Corporation. 
The Corporation acts through these 
officers. There is no personal interest 
of the Municipal Commissicner in 
evicting these persons. The Corpora- 
tion represents public interest. The 


v. Ramanlal 


A. I. R. 


Municipal Commissioner acts in pub- 
lic duty m aid of public interest. The 
Municipal Commissioner therefore, 
would apply his mind to the facts and 
circumstances of a given case as to 
whether there should be an order 
for eviction. If the Municipal Commis~ 
sioner wrongly exercises his power 
the action can be corrected in appeal. 
The said section cannot be said to be 
bad in law for want of reasonableness. 
(Para 23) 
(C) Constitution of India, Art. 19 (1) 
— Bombay Provincial Municipal Cor- 
porations Act (1949), Section 437A (1) 
(as inserted in Gujarat by Guj Act 19 
of 1964) — Section 437A not bad for 
excessive or unreasonable restriction 
on the right of oceupants of corpora- 
tion premises, under Art. 19 (1). 
Held: The provisions in S, 437A 
(1) show that before an order is made 
against any person under it the per- 
son concerned is to be given a reason- 
able opportunity to tender an ex- 
planation and to produce evidence. 
The absence of a special provision to 
compel summoning of witnesses does 
not make the section unreasonable. 
As long as the person to be evicted is 
given the opportunity to produce evi- 
dence, there is no element of unrea-~ 
sonableness. 


The fact that an appeal is pro- 
vided to the State and not to a court 
of law also does not make the provi- 
sion unreasonable. In many statutes 
like the Sea Custems Act, the Mining 
Act, appeals are provided to the State 
Government, This is because of spe- 
cial character of things forming sub- 
ject-matter of these statutes. The 
State Government will employ per- 
sons who are equipped to deal with 
such matters. An appeal to the State 
Government will not indicate unrea- 
sonableness. If there is any abuse of 
justice or miscarriage of justice or 
violation of principles of natural jus- 
tice the courts are always open to re- 
dress such grievances. (Paras 25, 26) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2009 = (1974) 2 SCC 

402 21, 22, 24 
AIR 1972 SC 2205 = (1973) 1 SCR oe 
2 

AIR 1967 SC 1581 = (1967) 3 SCR 
399 16, 21 

Mr. I N. Shroff, Advocate for 
Appellants; Mr. Vineet Kumar, Advo- 
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cate, Mr. Madan Mohan, Advocate for 
Respondents in 81, 83 and 89 of 1970 
and Respondent No. 1 in 85 of 1970. 
Mr. M. K. Ramamurthy, Sr. Advocate. 
(M/s. C. R. Somasekharan and Vineet 
Kumar Advocates with him), for Res- 
pondent in 90, 93-101 and 103 of 1970 
Mr. M. C. Bhandare, Sr. Advocate, 
(M/s. M. N. Shroff & S. P. Nayar, 
Advocates with him), for Respondent 
No. 2 in 85 of 1970. 


Judgment of the Court was deli- 
vered by 


RAY, C. J.: These 23 appeals by 
certificate challenge the validity of 
section 437A of the Bombay Provin- 
cial Municipal Corporation (Gujarat 
Amendment) Act, 1963 hereinafter re- 
ferred to as the Act. 


2. The High Court held that 
Sections 437A, 437-D, 437F of the Act 
in so far as they relate to an order 
made under Section 437~A of the Act 
are ultra vires Art. 19 (1) ($ of the 
Constitution and Section 437-A (1) 
and (2)is ultra vires Article 14. Sec- 
tion 437-A (1) of the Act speaks of 
the order of eviction. Section 437A (2) 
of the Act speaks of service of notice 
before the order is passed. Section 
437D of the Act speaks of appeals. 
Section 437E of the Act bars jurisdic- 
tion of the Court to question these 
orders. Section 437F of the Act states 
that these provisions are in addition 
to Sections 60 and 438 of the Act. 


3. Section 437-A (1) of the Act 
in short states that if the Commis- 
sioner is satisfied (a) that the person 
authorised to occupy any premises’ be- 
longing to the Corporation as a te- 
nant or otherwise has, whether be- 
fore or after the commencement of 
the Bombay Provincial Municipal 
Corporation (Gujarat Amendment) 
Act, 1963 (i) not paid any rent law- 
fully due from him in respect of such 
premises for a period of more than 
two months, or (ii) sub-let, without 
the permission of the Corporation the 
whole or any part of such premises, 
or (ili) otherwise acted in contraven- 
tion of any of the terms, express or 
implied under which he is authorised 
to occupy such premises, or (b) that 
any person is in unauthorised occupa- 
tion of any Municipal premises, the 
Commissioner may, notwithstanding 
anything contained in any law for the 
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time being in force by notice served as 
mentioned in the section order that 
such a person shall vacate them within 
one month of the date of the service 
of the notice. 


4, Sub-section (2) of Sec. 437A 
of the Act further provides that be- 
fore an order under sub-section (1) is 
made against any person the Com- 
missioner shall inform the person by 
notice in writing of the grounds for 
which the proposed order is to be 
made and give him a reasonable op- 
portunity of tendering an explanation 
and producing evidence, if any, and 
to show cause why such order should 
not be made, within a period to be 
specified in such notice. 


5. The other provisions in Sec- 
tion 437A of the Act are these. The 
Commissioner may before an order 
is made under sub-section (1) grant 
an extension of the period as to pay- 
ment and recovery of the amount 
claimed. If any person refuses or fails 
to comply with an order made the 
Commissioner may evict that person 
from and take possession of, the pre- 
mises and may for that purpose use 
such force as may be necessary. Ifa 
person, who has been ordered to va- 
cate any premises under sub-clause (i) 
or (iii) of clause (a) of sub-section (1) 
within one month of the date of ser- 
vice of the notice or such longer time 
as the Commissioner may allow, pays 
to the Corporation the rent in arrears 
or carries out or otherwise complies 
with the terms contravened by him to 
the satisfaction of the Commissioner, 
the Commissioner shall in lieu of evi- 
cting such person under sub-section 
(3) cancel its order made under sub- 
section (1) and thereupon such per- 
son shall hold the premises on the 
same terms on which he held them 
immediately before such notice was 
served on him. 


6. The expression ‘unauthoris- 
ed occupation’ is explained in S5. 437A 
of the Act in relation to any person 
authorised to occupy any Municipal 
premises to include the continuance 
in occupation by him or by any per- 
son claiming through or under him of 
the premises after the authority under 
which he was allowed to occupy the 
premises has been duly determined. 

T. Section 437-D speaks of ap- 
peal against any order of the Com- 


1199 S. C. [Prs. 7-16} Ahmedabad Municipality v. Ramanlal 


missioner under Section 437-A or Sec- 
tion 437-B. Section 437B speaks of 
power to recover rent or damages as 
arrears of land revenue. Appeals are 
preferred to the State Government. 
Section 437-E bars the jurisdiction of 
civil courts in respect of orders made 
by the State Government or the Com- 
_ missioner. 

8. The Deputy Municipal Com- 
missioner upon whom the Municipal 
Commissioner delegated powers under 
Section 437-A served notices under 
Section 437~A upon the respondents 
to show cause why they should not 
be evicted. The respondents appeared 
at the enquiry held by the appellant 
No. 3. The respondents gave their 
statements in reply. Appellant No. 3 
being satisfied that the respondents 
were in unauthorised occupation of 
the premises served notices on the 
respondents under Section 437-A 
ordering the respondents to vacate 
within one month of the date of the 
notices, 


9. The respondents thereupon 
filed in the High Court of Gujarat 
petitions under Article 226 of the 
Constitution praying for quashing the 
orders issued under Section 437-A. 


10. The main grounds of chal- 
lenge were these. First, Section 437-A 
violates Article 14. It makes unjust 
discrimination between occupants of 
municipal premises and occupants of 
non-municipal premises. It also discri- 
minates amongst those in occupation 
of municipal premises inter se be- 
cause it leaves it open to the Munici- 
pal Commissioner at his awn will to 
adopt either the ordinary remedy of 
civil suit or the summary remedy 
under the section. There is no guiding 
policy or principle in the section to 
choose the application of the drastic 
procedure. Even if the remedy pro- 
vided in Section 437-A for cases fall- 
ing within clause (a) of sub-section (1) 
is exclusive no choice of remedy is 
left to the absolute uncontrolled dis- 
cretion of the Municipal Commis- 
sioner. There is no policy or principle 
to guide the Municipal Commissioner 
in the selection of occupants of muni- 
cipal premises who should be proceed- 
ed against under clause (a) of sub- 
section (1) even amongst the occu- 
pants of municipal premises falling 
within clause (a) of sub-section (1) 


A. UR. 


inter se. It is open to the Municipal 
Commissioner at his will to proceed 
against some and not to proceed 
against others. 


11. Second, Section 437-A im- 
poses unreasonable restrictions on the 
occupant’s fundamental right to hold 
property under Article 19 (1) ($) inas- 
much as the liability to be evicted 
under clause (a) of sub-section (1) ari- 
ses not on the odjective existence of 
the conditions specified in that clause 
but on the satisfaction of the Munici- 
pal Commissioner that they exist and 
the machinery provided in the section 
for determining the liability to evic- 
tion under both clauses of sub-sec- 
tion (1) is unreasonable. 


12. Third, the orders of evic- 
tion contained in the notices are bad 
as reasons are not furnished along 
with the orders. 


13. The High Court held that 
there is a valid basis of differentia- 
tion between occupiers of municipal 
premises and those of other premises 
and there is a rational relation or 
nexus between the basis of the classi- 
aa and the obiect of the legisla- 
tion. 


14. The High Court further 
held that the discretion which is con- 
ferred on the Municipal Commissioner 
in the matter of enforcement of liabi- 
lity falls equally on all within the 
specified class in Section 437-A (D), 
and, therefore, there is no discrimina- 
tion, 


15. The High Court; however, 
held that Section 437-A in so far as it 
empowers the Municipal Commis- 
Sioner to make en order of eviction 
in cases falling within Section 437A 
(D) (b) viz., that any person is in un- 
authorised occupation of any munici- 
pal premises is violative of Article 14. 
The reasoning given by the High 
Court is that it is left to the arbitrary 
and unguided discretion of the Muni- 
cipal Commissioner to adopt the dras- 
tic and summary remedy provided 
under Section 437-A (1) or to adopt 
the ordinary remedy of suit. 

16. The High Court said that 
the provisions in section 437-A (1) (a) 
of the Act create a new liability and 
a special and particular remedy which 
is an exclusive remedy. The High 
Court concluded that the liability to 


1975 


‘ction under Section 437-A (1) (a) 
art Act could not be enforced by 
ordinary suit. The High Court held 
that the liability to eviction under 
Section 437-A (1) (b) of the Act was 
an existing liability which eould be 
enforced by suit. The High Court held 
that the liability to eviction under 
Section 437-A (1) (b) was therefore 
not exclusive but only supplemental. 
Relying on the decision of this Court 
in Northern India Caterers Private 
Lid. v. State of Puniab, (1967) 3 SCR 
399 = (AIR 1967 SC 1581) the High 
Court held that Section 437-A (1) (b) 
therefore violated Article 14. 


17. The Higb Court did not 
accept the contention that Section 
437-A violated Article 19 (1) (f) that 
there was no objective existence of 
conditions specified for liability to 
be evicted under Section 437-A (1) (a). 
The determination of the _ question 
whether these conditions exist or not 
is entrusted to the Municipal Com- 
missioner who is constituted the au- 
thority for determining the lability 
to eviction. If the determination by 
the Commissioner is wrong. it can þe 
challenged in appeal. 


18. The High Court upheld 
the contention of the tenants that the 
machinery provided for eviction in 
Section 437-A (1) is unreasonable. The 
reasons given by the High Court are 
that the Municipal Commissioner who 
is constituted the authority to deter- 
mine whether conditions of liability 
as set out in clauses (a) and (b) of 
Section 437-A (1) exist is the Chief 
Executive Officer of the Corporation 
which is the owner of the premises. 
The functions of the Municipal Com- 
missioner are such that in reality and 
substance the Municipal Commis- 
sioner is a party to the dispute. The 
Corporation is a party to the dispute, 
because the premises belong to the 
Corporation. The Municipal Commis- 
sioner who is constituted the autho- 
rity to determine whether the tenant 
is liable to be evicted or not is the 
repository of the entire executive 
power of the Corporation, and, there- 
fore, the Municipal Commissioner 
who is an authority in taking part in 
instituting the proceedings against a 
party would be disqualified to act as 
an adjudicator in the proceedings for 
he would then be in substance both 
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judge and party. The High Court fur- 
ther held that many questions of law 
would have to be decided and the 
Municipal Commissioner who is the 
executive officer would be hardly 
equipped to decide such questions of 
law. The hearing of appeal by the 
State shows that the State Govern- ` 
ment is given the power fo call for a 
report from the Municipal Commis- — 
Sioner, There is no provision in the 
Statute requiring the State Govern- 
ment to furnish a copy of the report 
to the tenant. Therefore, the provi- 
sions are violative of Article 19 (1) 


(f). 


19. The High Court also held 
that the notice embodying the order 
of eviction must furnish the reasons 
to the affected person. 


20. The decision of this Court 
in Hari Singh v, Military Estate Offi- 
cer, (1973) 1 SCR 515 = (AIR 1972 
SC 2205) is that where there is only 
one procedure for ejectment of per- 
sons in public premises there is no 
vice of discrimination. There is a bar 
of jurisdiction of courts of law in 
such cases. It is, therefore, only one 
procedure for these cases of eviction. 


21. The majority decision of 
this Court in Maganlal Chhageganlal 
(P) Ltd. v. Municipal Corporation of 
Greater Bombay, (1974) 2 SCC 402 = 
(AIR 1974 SC 2009) is that where the 
statute itself covers only a class of 
cases, the statute will not be bad on 
that ground, The feature that such 
cases are chosen by the statute to be 
tried under the special procedure laid 
down there will not affect the vali- 
dity of the statute. The contention 
that the mere availability of two pro- 
cedures will vitiate one of them i.e. 
the special procedure is not supported 
by reason or authority. In Maganlal 
Chhagganlal’s case (supra) this Court 
held that the fact that the legislature 
considered that the ordinary proce- 
dure is inefficient or ineffective in 
evicting unauthorised occupants of 
Government and Corporation property 
and provided a special procedure 
therefor is a clear guidance for the 
authorities charged with the duty of 
evicting unauthorised occupants. The 
correct law is now laid down in Ma- 
ganlal Chhagganilal’s case (supra) and 
the view of this Court in the Nor- 
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thern India Caterers’ case (1967) 1 
SCR 399 = (AIR 1967 SC 1581) (supra) 
does not hold the field. In Magan- 
lal Chhagganlal’s case (supra) it has 
been held that a statute which deals 
with premises belonging to the Cor- 
poration and the Government and 
lays down a special speedy procedure 
in the matter of evicting unauthoris- 
ed persons occupying them is a suffi- 
cient reason to support such special 
procedure. The policy and the pur- 
pose of the Act make it clear tnat the 
legislature intended to make t^e sta- 
tute applicable to a special class and 
provide a speedy method of recover- 
ing possession of these properties. 


22. On the ruling of this Court 
in Maganlal Chhagganlal’s case (1974) 
2 SCC 402 = (AIR 1974 SC 2009) 
(supra) the conclusion of the High 
Court that Section 437A offends Arti- 
cle 14 on the ground that thera is no 
clear guidance on the Municipal Com- 
missioner to take proceedings is set 
aside. It may also be stated here that 
the respondents because of the deci- 
sion of this Court in Maganlal Ch- 
hagganlal’s case (supra) did not sup- 
port the conclusion of the High Court 
on the infraction of Article 14. 


23. The conclusion cf the 
High Court that the provision in Sec- 
tion 437 A (I) is unreasonable because 
the Municipal Commissioner is in 
substance a party to the dispute is 
unacceptable. The conferment of 
power on the Municipal Commissioner 
as an Administrative Officer to take 
proceedings for eviction cannot be 
struck down as unreasonable on the 

round that he is a judge in his own 
cause. He is the highest officer of the 
Corporation. The Corporation acts 
through these officers. There is no per- 
sonal interest of the Municipal Com- 
missioner in evicting these parsons. 
The Corporation represents public in- 
terest. The Municipal Commissioner 
acts in public duty in aid of public in- 


terest. The Municipal Commissioner 


will apply his mind to the facts and 
circumstances of a given case as to 
whether there should be an order 
for eviction. If the Municipal Com- 
missioner will wrongly exercise his 
power the action will be corrected in 
appeal. 


24, The final contention on 
behalf of the respondents is that the 
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provisions contained in Section 437-A 
of the Act which provide special pro~ 
cedure in respect of eviction of un- 
authorised persons imposes unreason- 
able restrictions on the right of the 
respondents guaranteed under Arti- 
lce 19 (1) inasmuch as the restrictions 
contemplated therein by way of pro- 
cedure for eviction are excessive, Ex- 
Cessiveness is contended to consist 
in the absence of power of the Muni- 
cipal Commissioner to summon wit- 
hesses as in a civil court and the right 
of appeal being to the State Govern- 
ment instead of ordinary courts. Coun- 
sel on behalf of the respondents said 
that the two salutary safeguards, 
namely, providing an appeal to a 
court of law and conferring power on 
the Commissioner to summon wit- 
nesses were found in Maganlal Ch- 
hagganlal’s case (1974) 2 SCC 402 =' 
(AIR 1974 SC 2009) (supra) and were 
absent in the present case. It was, 
therefore, said thatthe present case 
is distinguishable. 


25. The provisions in the pre- 
sent*case show that before an order 
is-made against:any person under Sec- 
tion 437A (1) the person:concerned is 
to be given a reasonable opportunity 
to tender an explanation andsto pro- 
duce evidence. The absence of a spe- 
cial provision to compel summoning 
of witnesses does not make the sec- 
tion unreasonable. As long as the per-| 
son to be evicted is given the oppor- 
tunity to produce evidence, there is 
no element of unreasonableness. 


26. The fact that an appeal is 
provided to the State and not to a 
court of law also does not make the 
provision unreasonable. In many sta- 
tutes like the Sea Customs Act, the 
Mining Act, appeals are provided to 
the State Government. This is be- 
cause of special character of things} 
forming subject matter of these sta- 
tutes. The State Government will em- 
ploy persons who are equipped to 
deal with such matters. An appeal to 
the State Government will not indi- 
cate unreasonableness, If there is any 
abuse of justice or miscarriage of jus- 
tice or violation of principles of na- 
tural justice the courts are always 
open to redress such grievances. 


27. The orders which were 
passed gave reasons. The orders were 
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not served. That should not happen. 
That indicates inefficiency. There is 
no infirmity in the orders. The autho- 
rities should serve orders giving rea- 
sons for making the order. 


28. For these reasons we hold 
that the provisions contained in Sec- 
tions 487A, 437D, 437E and 437F are 
not unconstitutional. The appeals are 
accepted and the judgment of the 
High Court is set aside. The appellant 
will get general costs and one hearing 
fee. 

Appeals allowed. 
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(A) Constitution of India, Arti- 
cle 31-B — Validation of Acts and 


Regulation — Extent of immunity — . 


Amendments of 1968 and 1970 made 
in the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act (27 
of 1961), held, not protected by Arti- 
cle 31B on the ground that the amend- 
ments were ancillary or incidental to 
Sections 21 and 28 of the Princi- 
pal Act. S.C.A. 1271 of 1968 D/- 8-4- 
1974 (Bom.) Reversed.. (Maharashtra 
Agricultural Lands (Ceiling on Hold- 
ings) Act (27 of 1961) (as amended in 
1968 and 1970), Ss. 21 (5) and 28-1AA). 


The protection and immunity 
afforded by article 31B is restricted 
to the provisions of the Act or Regu- 
lation as they exist including their 
amendments, on the date the Act or 
Regulation is included in the Ninth 
Schedule, even though the constitu- 
tional amendment by which the Act 
or Regulation is included in the ninth 
Schedule refers only to the principal 
Act and Regulation and not to the 
amendments thereof. The protection 
or immunity would not, however, ex- 


*(S.C.A. No. 1271 of 1968, D/- 8-4- 
1974 — Bom.) 
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tend to the amendments made in the 
Act or Regulation after the date of 
its inclusion in the Ninth Schedule. 

(Para 15) 


The protection of article 31B can 
also not be extended to a new provi- 
of amend- 
ment on the ground that it is ancil- 
lary or incidental to the provisions to 
which protection has already been 
afforded by including them in the 
Ninth Schedule. No Act,- Regulation 
or provision would enjoy immunity 
and protection of article 31B unless it 
1s expressly made a part of the Ninth 
Schedule, The entitlement to protec- 
tion being confined only to the Acts, 
Regulations and provisions mentioned 
in the Ninth Schedule, it cannot be 
extended to provisions which were 
not included in that schedule. This 
principle would hold good irrespec- 
tive of the fact whether the provision 
to which entitlement to protection is 
sought to be extended deals with new 
substantive matters or whether it 
deals with matters which are inciden- 
tal or ancillary to those already pro- 
tected: Case law discussed. (Para 16) 


Therefore, the amendments of 1968 
and 1970 to the Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) 
Act (27 of 1961), made after the prin- 
cipal Act was inserted in the Ninth 
Schedule to the Constitution by the 
seventeenth Amendment to the Con- 
stitution, are not protected by Arti- 
cle 31B on the ground that they were 
only ancillary or incidental to Ss. 21 
and 28 of the Principal Act. S.C.A. 
No. 1271 of 1968 D/- 8-4-1974, (Bom.) 
Reversed (Para 14) 


(B) Constitution of India, Art. 31A 

— Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961) 
(As amended by Acts 16 and 33 of 
1968, 37 of 1969 and 27 of 1976), Ser- 
tions 28-1AA, and 21 (5) — Validity 
— Provisions constitute a measure of 
agrarian reform and as such are pro- 
tected by Art. 31A — S.C.A. No. 1271 
of 1968 D/- 8-4-1974 (Bom) Affirmed. 
(Paras 31, 32) 
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AIR 1959 SC 459 = 
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M/s. A. K. Sen, M. C. Bhandare 
and Anil B. Divan Sr. Advocates, (M/s. 
D. M. Popat, S. I. Thakore, Advocates 
and M/s. P. H. Parekh and Mrs. 
Sunanda Bhandare, Advocate of M/s. 
Bandare Parekh & Co. Advocates, 
with them) for Appellant; Mr. Niren 
De, Attorney Generel for India, (Mr. 
M. N. Shroff, Advocate, with him) 
(for Nos. 1-4) and M/s. J. C. Ehatt & 
P. R. Mirdul, Sr. Advocates (Mr. I. N. 
Shroff, Advocate with them) (for 
No. 5), for Respondents. 


Judgment of the Court was deli- 
vered by 


KHANNA, J.:— The short ques- 
tion which arises in this appeal filed 
on certificate by Godavari Sugar Mills 
Ltd. and its two shareholder directors 
against the judgment of the Bombay 
High Court is the constitutional validity 
of Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961 (Maha- 
rashtra Act No. 27 of 1961) (herein- 
after referred to as the principal Act) 
as amended by Maharashtra Acts Nos. 
16 of 1968, 33 of 1968, 37 of 1969 and 
27 of 1970. The High Court has up- 
held the validity of the Act on the 
ground that it is protected by Arti- 
eles 31A and 31B of the Constitution. 


2. The principal Act came into 
force on January 26, 1962. According 
to its long title, it was an Act to im- 
pose a maximum limit (or ceiling) on 
the holding of agricultural land in 
the State of Maharashtra; to provide 
for the acquisition and distribution of 
land held in excess of such ceiling; 
and for matters connected with the 
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purposes aforesaid. Section 3 of the 
Act deals with ceiling on holding of 
agricultural land. According to that 
section, in order to provide for the 
more equitable distribution of agri- 
cultural land amongst the peasantry 
of the State of Maharashtra (and in 
particular, to provide that landless 
persons are given land for personal 
cultivation), on the commencement of 
the Act, there shall be imposed to the 
extent, and in the manner hereinafter 
provided, a maximum limit (or ceil- 
ing) on the holding of agricultural 
land throughout the State. Section 4 
provides that no person shall hold 
land in excess of the ceiling area, 
while Section 5 specifies as to what 
area would constitute ceiling area 
under each class of land in specified 
local area. Returns have to be sub- 
mitted to the Collector in respect of 
surplus land under Section 12 of the 
Act. Section 14 gives power te the 
Collector to hold an enquiry for de- 
termining as to what area in respect 
of the holding of a person should be 
declared to be in excess of the ceiling 
area. On completion of the enquiry 


_ if the Collector finds the holding of a 


person in excess of the ceiling area, 
the Collector shall make a declaration 
under Section 21 of the Act about the 
area, description and full particulars 
of the land which is delimited as 
surplus land. The declaration is then 
notified under section 21 (2) in the 
official Gazette. According to sub- 
section (4) of that section, the Collector 
shall after the publication of the 
notification under sub-section (2) take 
in the prescribed manner possession 
of the land which is delimited as 
surplus land. It is further provided 
that the surplus land shall with effect 
from the date on which the possas- 
sion thereof is taken as aforesaid be 
deemed to be acauired by the State 
Government for the purposes of the 
Act and shall accordingly vest free 
from all encumbrances in the State 
Government. Section 27 makes provi- 
sion for the distribution of the sur- 
plus land. Section 28 of the Act makes 
provision in respect of land taken over 
from industrial undertaking to ensure 
efficient cultivation and continued 
supply of raw material. The section 
as it stood before its amendment by 
Act 33 of 1968 read as under: 
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"28. (1) Where any land held by 
an industrial undertaking is acquired 
by, and vests, in the State Govern- 
ment under Section 21. such land be- 
ing land which was being used for 
the purpose of producing or provid- 
ing raw material for the manufacture 
or production of any goods, articles 
or commodities by the undertaking, 
the State Government shall take par- 
ticular care to ensure that the acqui- 
sition of the land does not affect ad- 
versely the production and supply of 
raw material from the land to the 
undertaking. 

(2) Notwithstanding anything con- 
gained in section 27, but subject to 
any rules made in this behalf for the 
purpose of so ensuring the continu- 
ance of the supply of such raw mate- 
rial to the undertaking, and generally 
for the full and efficient use of the 
tand for agriculture and its efficient 
management. the State Government— 

(a) may. if it is in the oninion of 
that Government necessary for the 
purpose aforesaid (such opinion being 
formed after considering the repre- 
sentation of persons interested there- 
in) maintain the integrity of the area 
go acquired, in one or more compact 
blocks, and 

(b) may, subiect to such terms 
and conditions (including in parti- 
cular, conditions which are calculated 
to ensure the full and continued sup- 
ply of raw material to the undertak- 
ing at a fair price), grant the land or 
any part thereof to a joint farming 
society (or a member thereof) consist- 
ing as far as possible, of — 


(i) persons who had previously 
leased such land to the undertaking, 


(ii) agricultural labour (if any) 
employed by the undertaking on such 
land, 


(iii) technical or other staff en- 
gaged by the undertaking on such 
land. or in relation to the production 
or supply of any raw material, 

(iv) adjoining landholders 
are small holders 

(v) landless persons: 
Provided that. the State Government 
may — 

(a) for such period as is neces- 
sary for the setting up of joint farm- 
ing societies as aforesaid being not 
more than three years in the first 


who 
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instance (extensible to a further period 
not exceeding two years) from the 
date of taking possession of the land, 
direct that the.land acquired, or any 
part thereof, shall be cultivated by one 
or more farms run or managed by the 
State, or by one or more corporations 
(including a company} owned or 
controlled by the State; 


(b) grant to the landlord so much 
of the surplus land leased by him to 
the undertaking, which together with 
any other land held by him does not 
exceed the ceiling area (but if the 
landlord be a public trust and the 
major portion of the income from the 
land is being appropriated for pur- 
poses of education or medical relief, 
grant the entire land to the publie 
trust) on condition that the landlord, 
or as the case may be, the public 
trust lease the land to a farm or cor- 
poration described in clause (a) afore- 
Said, and thereafter, in the case of a 
landlord (not being a public trust) 
that he becomes a member of the 
joint farming society, and in the case 
of a public trust, that it leases the 
land to a joint farming society, 

(3) The State Government may 
provide that. — 

(a) for the breach of any term 
or condition referred to in clause (b) 
of sub-section (2), or 

(b) if the landlord to whom the 
land is granted fails to lease the land 
to the farm or corporation or to be- 
come a member of a joint farming 
society: 

(c) if it considers after such in- 
quiry asit thinks fit, that the produc- 
tion and supply of raw material to 
the undertaking is not maintained at 
the level or in the manner which, 
with proper and efficient management 
it ought to be maintained. or 


(d) for any other reason it is 
undesirable in the interest of the full 
and efficient cultivation of the land. 
that the joint farming society should 
continue to cultivate the land. 

the grant shall, after giving three 
months’ notice of termination thereof 
and after giving the other party rea- 
sonable opportunity of showing causa. 
be terminated. and the land resumed. 
Thereafter. the State Government 
may make such other arrangements 
as it thinks fit for the Proper cultiva- 
tion of the land and maintenance of 
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the production and supply of raw 
waterial to the undertaking.” 


3. At this stage we may ad- 
vert to the facts giving rise to the 
Present appeal, The appellant com- 
pany owns two factories or the 
manufacture cf sugar and allied pro- 
ducts. The company held large areas 
of land in Ahmednagar district for the 
cultivation of sugarcane for its fac- 
tories. On March 1, 1963 Special De~ 
puty Collector respondent No. 2 de- 
clared an area of 8468 acres 26 1/2 
gunthas in village Sakarwadi held dy 
the appellant company to be in ex- 
cess of the ceiling area. On March 
7, 1963 Special Deputy Collector res~ 
pondent No. 1 passed an order declaring 
3677 acres 16 gunthas of appellant- 
company’s land situated in Lakshmi- 
wadi to be in excess of the ceiling 
area. Thus a total area of 12145 acres 
1/2 guntha was declared to be sur- 
plus. Appeals against the aforesaid 
orders were filed by the appellant 
company to the Maharashtra Reve- 
nue Tribunal. The appellants and 
some others also filed petitions chal- 
lenging the constitutional validity of 
the principal Act. A Division Bench 
of the Bombay High Court «és per 
judgment dated October 25, 1963 de- 
livered in a petition filed by enother 
party upheld the constitutional val i- 
dity of all the provisions of the princi- 
pal Act, except section 98 which was 
struck down. It was held that the 
provisions of the Act other than 
section 28 were a measure of agrarian 
reform and as such protected by arti- 
cle 31A of the Constitution. Section 
28 was held to be violative of article 


14 of the Constitution. 


4. On June 20, 1964 the Con- 
stitution (Seventeenth Amendment) 
Act was passed. As a result of the 
Seventeenth Amendment of the Con- 
stitution the principal Act including 
Section 28 was included in the Ninth 
Schedule. The petition filed by the 
-appellants challenging the validity of 
the principal Act was In view of the 
Seventeenth Amendment dismissed by 
a Division Bench of the Bombay High 
Court on March 10, 1965. The appel- 
lants came up in appeal to this Court 
against the judgment of the Bombay 
High Court but that appeal was dis- 
missed by this Court on April 10, 
1968. The judgment of this Court 1s 
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reported in (1968) 3 SCR 712 = (AIR 
1968 SC 1395). It may be stated that 
a stay order was made during the 
pendency of the appeal filed by the 
appellants. After the dismissal of the 
appeal on application filed by the res- 
pondents, the counsel for the appel- 
lants gave an undertaking on April 
26, 1968 to deliver possession of 10315 
acres of land on or before May 2, 
1968. Possession of 10315 acres of land 
in pursuance of the above undertak- 
ing was handed over by the appellant 
company in May 1968. As the joint 
farming societies referred to in Sec- 
tion 28 had not yet been formed, till 
such formation the said land along 
with some other land taken over from 
others in similar circumstances was 
given for cultivation to the Mahara- 
shtra State Farming Corporation Limi- 
ted respondent No. 5. The said Cor- 
poration was incorporated on March 
6, 1963 under the Companies Act and 
is ewned and controlled by the State 
of Maharashtra respondent No. 3. 


5. On May 17, 1968 amending 
Act 16 of 1968 was published. As a 
result of the amending Aet Sec. 28-1A 
was inserted in the principal Act. 
This section extended the period for 
the setting up of joint farming socie- 
ties contemplated by Sec. 28 of the 
principal Act by one year. It also 
empowered the State Government to 
make a scheme for the interim period. 
On June 26, 1968 the appellants filed 
petition under Articles 226 and 227 of 
the Constitution for a declaration that 
the principal Act as amended by Act 
16 of 1968 was unconstitutional. 
Interim injunction was issued restrain- 
ing the respondents from taking any 
steps under the amended Act on June 
27, 1968. The injunction was there- 
after vacated in respect of 10315 acres 
of land. The appellants also gave an 
undertaking that they would not press 
their appeals before the Tribunal in 
respect of 10315 acres of land. Ac- 
cordingly, on July 22, 1968 the Maha- 
rashtra Revenue Tribunal dismissed 
the appeals ofthe appellantsin respect 
of 10317 acres 37 gunthas ofland. The 
appeals regarding the rest of the land 
measuring 1829 acres were kept pend- 
ing in view of the injunction issued 
by the High Court. 


6. On December 28, 1968 
amending Act 33-of 1968 was publish- 
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ed. Section 2 of the amending Act 
added an explanation in Section 28 as 
under: 


“Explanation.— For the avoid- 
ance of doubt, it is hereby declared 
that a producer of raw material (be- 
ing a person, a joint farming society, 
or corporation (including a company) ) 
referred to in sub-section (2) shall 
be liable to supply raw material to 
the undertaking concerned only on 
that undertaking agreeing to accept 
such supply at the fair price.” 

The amending Act also introduced 
Section 28-1B, the material part of 
which was as under: 


*28-1B. The supply of raw mate- 
rial by any producer (being a person, 
a joint farming society or corporation 
(including acompany)) to the under- 
taking during any season shall be re- 
gulated, and the fair prices at which 
such supply is to be made to the 
undertaking shall be fixed, in accord- 
ance with the provisions of the Third 
Schedule.” 


Clause 3 of the Third Schedule provi- 
ded for the formation of a committee 
for fixation of the fair price. 


7. On July 26, 1969 amending 
Act 37 of 1969 was published. The 
amending Act made changes in the 
Third Schedule and provided for the 
setting up of a Board for fixation of 
the fair price of the raw material 
supplied to an undertaking under the 
principal Act. 


8. Amending Act 27 of 1970 
was published on May 19, 1970, The 
long preamble of the Act reads as 
under: 


“Whereas, Section 28 of the Ma- 
harashtra Agricultural Lands (Ceiling 
on Holdings) Act, 1961 inter alia pro- 
vides that the State Government shall 
take particular care to ensure that 
the acquisition oflandheldby an in- 
dustrial undertaking (being land which 
was being used for the purpose of 
producing or providing raw material 
for the manufacture or production of 
any goods, articles or commodities by 
the undertaking) does not affect ad- 
versely the production and supply of 
raw material from such land to the 
undertaking; and that for the purpose 
of so ensuring the continuance of 
supply of such raw material to the 
undertaking, and generally. for the 
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full and efficient use of the land for 
agriculture and its efficient manage- 
ment, the State Government may 
maintain the integrity of the area so 
acquired in one or more compact 
blocks, and may grant the land. or 
any part thereof, to a joint farming 
society (or a member thereof) consist- 
ing of persons referred to in clause 
(b) of sub-section (2) of that section; 


And Whereas, that section inter 
alia further provides that for such 
period as is necessary for the setting 
up of joint farming societies as provi- 
ded in sub-section (2) of that section 
(being not more than five years in the 
aggregate from the date of taking 
possession of the land), the land ac- 
quired or any part thereof should be 
cultivated by one or more farms run 
or managed by the State, or by one 
or more corporations (including a 
company) owned or controlled by the 
State; 


And Whereas, the State Govern- 
ment have accordingly constituted the 
Maharashtra State Farming Corpora- 
tion Limited (a company formed and 
registered under the provisions of the 
Companies Act, 1956), for managing 
the farms till the setting up of the 
joint farming societies aforesaid; 


And Whereas, efforts so far mace 
in the setting up of such societies in- 
cluding the efforts made for the set- 
ting up of such societies under the 
Maharashtra Agricultural Land (Ceil- 
ing on Holdings) Setting up of Joint 
Farming Societies Scheme, 1968, made 
under Section 28-1A of the said Act 
have not borne fruit, and the periods 
for the setting up of such societies 
are due to expire between the months 
of May and October 1970; 


And Whereas, in the light of ex- 
perience mentioned aforesaid, it is not 
possible to say that any such joint 
farming societies can be set up at all; 


And Whereas, short extensions of 
time for the setting up of such joint. 
farming societies is hampering the full 
and efficient use of the land for agri- 
culture and its efficient management 
for the reason that the Maharashtra 
State Farming Corporation is thereby 
prevented from undertaking any plans 
or schemes.for the improvement of 
the land and it is finding it difficult 
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to carry out the objects of clause (b) 
of sub-section (2) of Section 28; 


_And Whereas, most of the under- 
takings have also represented to the 
State Government that cultivation of 
the land may be continued with the 
Maharashtra State Farming Corpora- 
tion on a permanent basis for the rea- 
son that implementation of the Joint 
Farming Societies Scheme aforesaid 
will lead to fragmentation of land and 
that since the economic development 
of land is part of agrarian reform, the 
continuation of the management of 
the lands by the said Corporation will 
subserve the purpose of agrarian re- 
form in consonance with the objects 
of the said Act; 


And Whereas, the State Govern- 
ment after carefully considering the 
question, in particular, in the light of 
what has been set out hereinebove, is 
also of opinion that the cultivation of 
the land should be continued with the 
Maharashtra State Farming Corpora- 
tion on a permanent basis; 


And Whereas, it is necessary to 
amend the said Act for the purposes 
aforesaid, and also for certain other 
purposes hereinafter appearing; It is 
hereby enacted in the Twenty-first 
o of the Republic of India as fol- 
ows:” 


sections 2 and 3 of the amending Act 
inserted additional words in the long 
title and preamble of the vrincipal 
Act so as to include the words: 

“also to provide that the lands 
taken over from undertakings and the 
integrity of which is maintained in 
compact blocks for ensuring the full 
and efficient use of the land for agri- 
culture and its efficient management 
through corporations (including a 
company) owned or controlled by the 
State, be granted to such corporations 
or company:” 

Section 4 of the amending Act amen- 
ded Section 21 of the principal Act by 
providing in a newly inserted sub- 
section (5) that where possession of 
any land delimited as surplus is han- 
ded over by the holder in pursuance 
of an undertaking given by him in 
any court, and the appeal filed by the 
holder against the declaration of that 
land as surplus has been subsequent- 
ly withdrawn or dismissed, the land, 
notwithstanding anything contained 
fn sub-section (4), shall with effect 
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from the date on which the possession 
thereof is taken by the Collector, be 
deemed to be duly acquired by the 
State Government for the purposes of 
the Act. Section 7 of the amending 
Act deleted Section 28-1A of the prin- 
cipal Act. Section 28-1AA was inser- 
ted by Section 3 of the amending Act. 
Sub-sections (1) and (2) of Sec: 28-1AA 
read as under: 


“28-1AA. (1) The State Govern- 
ment may, by notification in the Offi- 
cial Gazette, not later than ninety 
days from the commencement of the 
Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) {Amendment) Act, 
1970, grant the surplus land taken 
over from the industrial undertakings 
and referred to in section 28 and which 
is being cultivated by one or more 
corporations {including a company) 
owned and controlled by the State to 
such corporation, or corporations, as 
the case may be, subject to such terms 
and conditions, including in particu- 
lar, the condition of maintaining the 
integrity of the surplus land, in or- 
or more compact blocks, and condi- 
tions which are calculated to ensuri 
the full and continued supply of raw 
material to the undertaking at a fair 
price. On the grant of,such surplus 
land to oneor more corporations as 
aforesaid, the provisions of Section 28 
so far as they provide for setting up 
of joint farming societies shall not 
apply in relation to such surplus land. 


(2) The State Government 
provide that, — 


(a) for the breach of any term or 
condition referred to in sub-section 
(1), or 

(b) if it considers after such in- 
quiry as it thinks fit, that the pro- 
duction and supply of raw material 
to the undertaking is not maintained 
at the level or in the manner which, 
with proper and efficient manage- 
ment it ought to be maintained, or 


(c) for any other reason it is 
undesirable in the interest of the full 
and efficient cultivation of the land, 
that the corporation (including a 
company) shculd continue to culti- 
vate the land, 
the grant shall, after giving three 
months’ notice of termination there- 
of, and after giving the corporation 
reasonable opportunity of showing 


may 
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cause be terminated, and the land 
resumed. Thereafter, the State Gov- 
ernment may itself take steps by run- 
ning or Managing one or more farms 
for the proper cultivation of the land 
and maintenance of the production 
and supply of raw material to the 
undertaking at a fair price. 


Explanation.— For the avoidance 
of doubt, it is hereby declared thata 
producer of raw material being the 
corporation (including a company) or 
the State Government referred to in 
this section shall be liable to supply 
raw material to the undertaking con- 
cerned only on that undertaking 
agreeing to accept such supply at the 
fair price.” 

9. It may be mentioned that 
the principal Act has also been amen- 
ded by Maharashtra Act 50 of 1973 
which was published on December 22, 
1973. Petitions challenging the vali- 
dity of the principal Act as amended 
by Act 50 of 1973 are stated to be 
pending in the High Court. The High 
Court in the case whichis the subject- 
matter of the present appeal allowed 
amendment of the petition so as to in- 
clude challenge to the principal Act 
as amended by Act 27 of 1970. it 
may also be stated that before the 
amendment made by Ac) 27 of 1970, 
the principal Act was amended by 
various amending Acts, besides those 
to which reference has already been 
made, but we are not concerned with 
those other amending , Acts. 


10. To complete the narration 
we may also refer to the. Maharashtra 
Agricultural Lands (Ceiling on Hold- 
ings) Grant of Surplus Lands Taken 
Over from Industrial Undertakings 
Order. 1970 which was issued by the 
Maharashtra Government on August 
13, 1970 in exercise of the powers 


conferred by Section 28-1AA of the- 


Act. Clause 2 (c) of the Order defines 
“Corporation” to mean the Maharash- 
tra State Farming Corporation Lid. 
Clause 3 of the Order reads as under: 


"Grant of lands to Corporation.— 
The lands specified in column 3 of 
the schedule hereto (being surplus 
lands taken over from the under- 
takings referred to in Section 28 and 
specified in column 2 of that schedule) 
and which are being cultivated by 
the Corporation are hereby granted to 
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the Corporation on payment of oc- 
cupancy price and on the terms and 
conditions specified in this Order.” 
Clause 4 of the Order specifies the 
conditions for maintaining the inte- 
grity of surplus land, while clause 5 
deals with conditions so as to ensure 
full and continued supply of raw 
material to industrial undertakings. 
Clause 6 provides for conditions as to 
termination of grants. 

O. By the judgment under 
appeal the High Court, as already 
mentioned, has upheld the validity of 
the impugned Act on the ground that 
it is protected by Articles 31A and 
31B of the Constitution. 


12. Mr. Sen on behalf of the 
appellants has at the outset assailed 
the finding of the High Court in so 
far as it has held the impugned Act 
to be protected by Article 31B of the 
Constitution. 


13. The High Court while af- 
fording the protection of Art. 31B of 
the Constitution to the impugned Act 
has referred to the fact that the prin- 
cipal Act including Section 28 was in- 
serted in the Ninth Schedule to the 
Constitution as item No. 34 by the 
Seventeenth Amendment to the Con- 
stitution. The submission advanced on 
behalf of the respondents that the 
amending Acts of 1968 and 1970 were 
only ancillary or incidental to Sec. 28 
of the principal Act and as such the 
amended Act was protected under 
Article 31B found favour with the 
High Court. The High Court accord- 
ingly observed: 


_ “We, therefore, hold that Sec- 
tion 28-1A and Section 28-1AA are 
only ancillary or incidental to S. 28 
of the principal Act and Section 21 (5) 
is also ancillary or incidental to Sec- 
tion 21 and, therefore, all these three 
amendments are protected by Arti- 
cle 31B of the Constitution.” 


14. __We have given the matter 
our consideration and are unable to 
agree with the above conclusion of 
a High Court. Article 31B reads as 
under: 


“31B. Without prejudice to the 
generality of the provisions contained 
in Article 31A, none of the Acts and 


Regulations specified in the Ninth 
Schedule nor any of the provisions 


thereof shall be deemed to be void, 
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ground that such Act, A a 
provision is inconsistent with, or takes 
away or abridges any of the rights 
conferred by, any provisions of this 
Part, and notwithstanding any judg- 
ment, decree or order of any court or 
tribunal to the contrary, each of the 
said Acts and Regulations shall, sub- 
ject to the power of any competent 
Legislature to repeal or amend it, 
continue in force.” 

The above article was insertec in the 
Constitution by the First Amendment. 
The object of this article is to give 
a blanket protection to the Acts and 
Regulations specified in the Ninth 
Schedule and the provisions of those 
Acts and Regulations against any 
challenge to those Acts, Regulations 
or the provisions thereof on the 
ground that they are inconsistent with 
or take away or abridge any of the 
rights conferred by Part III of the 
Constitution. The result is that how- 
soever violative of the fundemental 
rights may be the provisions of an 
Act or Regulation once the Act or 
Regulation is specified in the Ninth 
Schedule it would not be liable to be 


struck down on that score. This im- 
munity against the above challenge 
would be available notwithszanding 


any judgment, decree or order of any 
court or tribunal to the contrary. The 
effect of Article 31B, however, is not 
to prevent challenge to an enectment 
on the ground that it is beycnd the 
legislative competence of the legisla- 
ture which enacted it. It is also plain 
from the language of the article that 
the specification of an Act or Regu- 
lation would not prevent the compe- 
tent legislature to repeal or amend it. 


15. The protection and im- 
munity afforded by Article 31B 15, 
however. restricted to the provisions 
of the Act or Regulation as they exist 
on the date the Act or Regulation is 
included in the Ninth Schedule. The 
inclusion of the Act and Regulation 
would protect not only the principal 
Act or Regulation which is included 
in the Ninth Schedule but also the 
amendments which have been made 
therein till the date of its inclusion in 
the Ninth Schedule, even though the 
constitutional amendment by which 
the Act or Regulation is included in 
the Ninth Schedule refers only to 
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the principal Act and Regulation and 
not to the amerdments thereof. The 
protection or immunity enjoyed by 
the Act or Regulation, including the 
amendments thereof till the date of 
its inclusion in the Ninth Schedule 
would not, however, extend to the 
amendments made in the Act or Re- 
gulation after the date of its inclu- 
sion in the Ninth Schedule. The rea- 
son for that is that the inclusion of 
an Act or Regulation in the Ninth 
Schedule can be brought about only 
by means of an amendment of the 
Constitution. The amendment of the 
Constitution can be carried out in ac- 
cordance with Article 368 of the Con- 
stitution, Such a power is exercised 
not by the legislature enacting the 
impugned law but by the authority 
which makes the constitutional amend- 
ment under Article 368, viz., the pres- 
cribed majority in each House of 
Parliament. Such a power can be 
exercised in respect of an existing 
Act or Regulation of which the provi- 
sions can be scrutinized before it is 
inserted in the Ninth Schedule. It is 
for the prescribed majority in each 
House to decide whether a particular 
Act or Regulation should be inserted 
in the Ninth Schedule, and if so, whe- 
ther it should be so inserted in its 
entirety or partly. In case the protec- 
tion afforded by Article 31B is ex- 
tended to amendments made in an 
Act or Regulation subsequent to its 
inclusion in the Ninth Schedule, the 
result wouldsbe that even those pro- 
visions would enjoy the protection 
which were .never scrutinized and 
could not in the very nature of things 
have been scrutinized by the prescri- 
bed majority vested with the power 
of amending the Constitution. It 
would, indeed, be tantamount to giv- 
ing a power to the State legislature to 
amend the Constitution in such a way 
as would enlarge the contents of Ninth 
Schedule to the Constitution. 


16. The protection of Art. 31B 
can also not be extended to a new pro- 
vision inserted asaresult of amend- 
ment on the ground that it is ancil- 
lary or incidental to the provisions to 
which protection has already been 
afforded by including them in the 
Ninth Schedule. Article 31B carves 
out a protected zone. It has inserted 
Ninth Schedule in the Constitution 
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and gives immunity to the Acts, Re- 
gulations and provisions specified in 
the said schedule from being struck 
down on the ground of infringement 
of fundamental rights even though 
they are violative of such rights. Arti- 
cle 31B thus excludes the operation 
of fundamental rights in matters 
dealt with by those Acts, Regulations 
and provisions. Any provision which 
has the effect of making an in- 
road into the guarantee of fundamen- 
tal rights in the very nature of things 
should be construed very strictly, 
and it would not, in our opinion, be 
permissible to widen the scope of 
such a provision or to extend the 
frontiers of the protected zone beyond 
what is warranted by the language of 
the provision. No Act, Regulation or 
provision would enjoy immunity and 
protection of Article 31B unless it is 
expressly made a part of the Ninth 
Schedule. The entitlement to protec- 
tion being confined only to the Acts, 
Regulations and provisions mentioned 
in the Ninth Schedule, it cannot be 
extended to provisions which were 
not included in that schedule. This 
principle would hold good irrespec- 
tive of the fact whether the provi- 
sion to which entitlement to protec- 
tion is sought to be extended deals 
with new substantive matters or whe- 
ther it deals with matters which are 


incidental or ancillary to those al- 
[ready protected. 
17. We are fortified in the 


above conclusion by the previous de- 
cisions of this Court. In the case of 
Sri Ram Ram Narain Medhi v. State 
of Bombay, 1959 Supp (1) SCR 489= 
(AIR 1959 SC 459) the Constitution 
Bench of this Court dealt with the 
question as to whether an amendment 
made by an Act of 1956 would be 
protected by Article. 31B if the 1948 
Act in which that amendment was 
made had been included in the Ninth 
Schedule to the Constitution. The 
question was answered in the nega- 
tive. Bhagwati J. speaking for the 
Court observed: 


“The impugned Act which was 
passed by the State Legislature in 
1956 was a further measure of 
agrarian reform carrying forward 
the intentions which had their roots 
in the 1948 Act. Having regard to the 
comparison of the various provisions 
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of 1948 Act and the impugned Act 
referred to above it could be legiti- 
mately urged that if the cognate pro- 
visions of the 1948 Act were immune 
from attack in regard to their consti- 
tutionality, on a parity of reasoning 
similar provisions contained in the 
impugned Act, though they made fur- 
ther strides in the achievement of the 
objective of a socialistic pattern of 
society would be similarly saved. That 
position, however, could not obtain 
because whatever amendments were 
made by the impugned Act in the 
1948 Act were future laws within the 
meaning of Art. 13 (2) of the Consti- 
tution and required to be tested on 
the self-same touchstone. They would 
not be in terms saved by Art. 31B and 
would have to be scrutinized on their 
own merits before the courts came to 
the conclusion that they were enacted 
within the constitutional limitations. 
The very terms of Art. 31B envisaged 
that any competent legislature would 
have the power to repeal or amend 
the Acts and the Regulations specifi- 
ed in the 9th Schedule thereof and if 
any such amendment was ever made 
the vires of that would have to be 
tested.” 


To the same effect is the decision of 
this Court in the case of Sajjan Singh 
v. State of Rajasthan, (1965) 1 ` SCR 
933 = (AIR 1965 SC 845) Gajendra- 
gadkar speaking for the majority ob- 
served: 


7 -_ 


.“There is one more point to which 
we would like to refer. In the case 
of Shankari Prasad, (1952) 3 SCR 89 
== (AIR 1951 SC 458) this Court has 
observed that the question whether 
the latter part of Art. 31B is too wide- 
ly expressed, was not argued before 
it, and so, it did not express any 
opinion upon it. This question has 
however, been argued before us. and 
so, we would like to make it clear that 
the effect of the last clause in Arti- 
cle 31B is to leave it open to the res- 
pective legislatures to repeal or amend 
the Acts which have been included in 
the Ninth Schedule. In other “words, 
the fact that the said Acts have been 
included in the Ninth Schedule with 
a view to make them valid, does not 
mean that the legislatures in question 
which passed the said Acts have lost 
their competence to repeal them or to 
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amend them. That is one consequence 
of the said provision. The other in- 
evitable consequence of the said pro- 
vision is that if a legislature amends 
any of the provisions contained in 
any of the said Acts, the amended 
provision would not receive the pro- 
tection of Art. 31B and its validity 
may be liable to be examined on the 
merits.” 


In the case of Ramanlal Gulab Chand 
Shah v. State of Gujarat, (1969) 1 
SCR 42 = (AIR 1969 SC 168). Hida- 
yatullah C. J. also dealt with a simi- 
lar question and observed: 


“The first question to consider is 
the vires of the addition to S. 65 by 
the Amending Act, which addition 
has been shown in the section quoted 
already. This matter has to be consi- 
dered with reference to Arts. 31-A 
and 31-B read with the Ninth Sche- 
dule. The protection isclaimed on the 
basis of these two articles by the 
State. Article 31-B no doubt gives 
protection to all statutes listed in 
Schedule IX of the Constitution and 
this Act is so listed. But it was listed 
before the amendment of Section 65 
and that amendment came to bə said 
to have been considered when the 
Amendment of the Constitution was 
made, That Amendment if accepted 
as unassailable will have the indirect 
effect ofamending the original Sche- 
dule IX by including something in it 
which was not there before. This is 
undoubtedly beyond the competence of 
any State Legislature. The argument 
ofthe learned Attorney-General that 
the general schemes of the Preamble 
and the provisions of S. 44 made ap- 
plicable by Section 65 (2) both of 
which have the protection of Art. 31-B 
must give protection is fallacious. 
Even if the preamble and Section 44 
could be read (and we do not decide 
that they can be so read) to give vali- 
dity it is clear that the preamble talk- 
ed only of landholders and the addi~ 
tion of the words to Section 65 is in- 
tended to apply the principle to non- 
landholders. Similarly the provisions 
of Section 44 under the unamended 
Act, could not have been made ap- 
plicable to such non-landholders, The 
amendment of Section 65 was really 
carrying the Act into new fields and 
not being considered as an amend- 
ment of the Constitution, how can it 
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claim the protection given to the un- 
amended Act? Therefore Art. 31-B 
and the Ninth Schedule cannot be 
called in aid.” 


The concluding part of the above 
passage did not lay down, as seems 
to have been assumed by the High 
Court, that if an amending Act does 
not cover a new field but contains 
provisions which ere incidental and 
ancillary to those which are protect- 
ed by Article 31B, the amending Act 
would also get the protection of Arti- 
cle 31B. This Court in the concluding 
part merely repelled the contention 
which had been advanced by the At- 
torney General. The principle which 
should guide the courts in such cases 
was, however, laid down in the earlier | 
part of the passage wherein this Court 
repelled the argument thatthe amend- 
ing Act was unassailable because of 
the original Act having been included 
in the Ninth Schedule. 


18. It may be stated that Shah 
J. was also a party to the above deci- 
sion. In the subsequent case of State 
of Orissa v. Chandra Sekhar Singh, 
(1970) 1 SCR 593 = (AIR 1970 S.C. 
398), Shah J. relied upon the above 
decision and observed as under: 


“By the amedments made in the 
Constitution by the 17th Amendment 
Act the principal Act is incorporated 
in the Ninth Schedule to the Consti- 
tution with effect from June 20, 1964. 
The Act is therefore not liable to be 
attacked on the plea that it is incon- 
sistent with or takes away or abrid- 
ges any of the fundamental rights 
conferred by Part ITI of the Consti- 
tution. But the power of the compe- 
tent Legislature to repeal or amend 
the Act incorporated in the Ninth 
Schedule is not thereby taken away. 
The amending Act passed after the 
enactment of the Constitution (Seven- 
teenth Amendment) Act, 1964 does 
not therefore qualify for the protec- 
tion of Art. 31-B. See Ramanlal Gul- 
abchand Shah v. State of Gujarat and 
Sri Ram Ram Narain Medhi v. State 
of Bombay (supra). This position is 
not disputed.” 


19. In the case of State of 
Maharashtra v. Madhavrao Damodar 
Patilchand (1968) 3 SCR 712 = (AIR 
1968 SC 1395) which was decided be- 
tween these very parties, a seven- 
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Judge Bench of this Court repelled 
the contention that Article 31B does 
not protect amending Act 13 of 1962 
because in the Ninth Schedule to the 
Constitution only the Maharashtra 
Agricultural Lands (Ceiling on Hold- 
ings) Act. 1961 had beeen includ- 
ed and not the amending Act of 1962. 
Sikri J. (ashethen was) speaking for 
the Court observed: 


“But then there are many other 
Acts which had been amended before 
they were inserted in the Ninth Sche- 
dule, and we can hardly imagine that 
Parliament intended only to protect 
the Acts as originally passed and not 
the amendments made up to the date 
of their incorporation into the Ninth 
Schedule. The reason for this express 
insertion of certain amending Acts 
seems to be that some States, out of 
abundant caution, recommended that 
their amending Acts be specifically 
inserted in the Ninth Schedule.” 


It was further observed: 


“Accordingly we must overrule 
the first submission made by the 
learned counsel for the appellant and 
hold that Art. 31B protects the im- 
pugned Act including the amendments 
made in it upto the date of its incor- 
poration into the Ninth Schedule.” 


20. The next question which 
arises for consideration is whether 
the impugned provisions are protect- 
ed by Article 31A of the Constitution. 
According to Mr. Sen, the effect of 
the aforesaid provisions is to acquire 
land held by the appellants and as 
the acauisition is not for the purpose 
of agrarian reform, the provisions do 
not enioy the protection of Arti- 
ele 31A. As against that. the learned 
Attorney General on behalf of the 
respondents has contended that the 
impugned provisions constitute a mea- 
sure of agrarian reform and as such 
are protected by Article 31A. 


21, It is now well established 
that before the protection of Art. 31A 
can be afforded to the acquisition of 
anv land by the State. the acquisition 
should be for the purpose of agrarian 
reform. As observed by Subba Rao J. 
(as he then was) speaking for the ma- 
jority in the case of Kavalappara Kot- 
tarathil Kochuni v. State of Madras, 
(1960) 3 SCR 887 = (AIR 1960 SC 
1080) the object of inserting Art. 31A 
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in the Constitution and of subseauent- 
ly amending it was to facilitate agra- 
rian reforms. It was held in that case 
that an enactment which sought to re- 
gulate the rights of sthanees and the 
junior members of a tarwad by de- 
priving the sthanee of its properties 
and vesting them in the tarwad under 
the Madras Marumakkathayam (Re- 
moval of Doubts) Act. 1955 was not.a 
measure of agrarian reform. 


22: In Vairavelu Mudaliar v. 
Special Deputy Collector. (1965) 1 
SCR 614 = (AIR 1965 SC 1017) 
Subba Rao J. speaking for the Court 
while reiterating that the object of 
Article 31A was to enable the State to 
implement pressing agrarian reforms 
held that the purpose of slum clear- 
ance for which the land was sought 
to be acquired under the Land Ac- 
quisition (Madras Amendment) Act, 
1961 could not be related to agrarian 
reform. It is significant that this 
Court in that case dealt with the ac- 
quisition of land for development of 
the area as “neighbourhood” in the 
city of Madras for housing schemes. 


23. In the case of Ranjit Singh 
v. State of Punjab, (1965) 1 SCR 82= 
(AIR 1965 SC 632) this Court dealt 
with the validity of the East Punjab 
Holdings (Consolidation and Preven- 
tion of Fragmentation) Act, the Punjab 
Gram Panchayat Act and the Punjab 
Village Common Lands (Regulation) 
Act and the proceedings taken under 
these enactments, as a result of 
which proprietors interest was ac- 
quired by the State without com- 
pensation. It was held that the im- 
pugned provisions as also the provi- 
sions of the Puniab Security of Land 
Tenures Act were all a part of a gene- 
ral scheme of agrarian reform and 
the modifications of rights envisaged 
by them had the protection of Arti- 
cle 31A. Hidayatullah J. (as he then 
ihe speaking for the Court obser- 
ved: 


“The scheme of rural develop- 
ment today envisages not only equit- 
able distribution oflandso that there 
is no undue imbalance in society re- 
sulting in a landless class on the one 
hand and a concentration of land in 
the hands of a few on the other, but 
envisages also the raising of economic 
Standards and bettering rural health 
and social conditions. Provisions for 
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the ‘assignment of lands to village 
Panchayat for the use of the general 
community, for hospitals, schools, 
manure pits, tanning grounds ete. 
enure for the benefit of rural popula- 
tion must be considered to be an 
essential part of the redistribution of 
holdings and open lands to which no 
objection is apparently taken. If agra- 
rian reforms are to succeed, mere dis- 
tribution of land to the landless is not 
enough. There must be a proper plan- 
ning of rural economy and conditions 
and a body like the village Panchayat 
is best designed to promote rural wel- 
fare than individual owners of small 
portions of lands.” 


7 24, In the case of Balmadies 
Plantations Lid. v. State of Tamil 
Nadu, (1973) 1 SCR 258 = (AIR 1972 
SC 2240) it was held while dealing 
withthe provisions of Gudalur Jan- 
mam Estates (Abolition and Conver- 
sion into Ryotwari) Act that the object 
and general scheme of the Act was to 
abolish intermediaries between the 
State and the cultivator and to help 
the actual cultivator by giving him 
the status of direct relationship be- 
tween himselfandthe State. The Act, 
as such, in its broad outlines was held 
to be a measure of agrarian reform 
and protected by Article 31A. The 
acquisition of forests in Janmam es- 
tates was held to be not in further- 
ance of the obiective of agrarian re- 
form and consequently not protected 
by Article 314. This Court in 
that context observed: 


‘In the absence of anythirg in 
the Act to show the purpose for which 
the forests are to be used by the Gov- 
ernment, it cannot be said that the 
acauisition of the forests in Janmam 
land would be for a purpose related 
to agrarian reform. The mere fact 
that the ownership of forests would 
stand transferred to the State would 
not show that the object of the trans- 
fer is to bring about agrarian reform. 
Augmenting the resources ofthe State 
by itself and in the absence of any- 
thing more regarding the purpose of 
utilisation of those resources, cannot 
be held to be a measure of agrarian 
reform. There is no material on the 
record to indicate that the transier of 
forests from the Janmi to the Gov- 
ernment is linked in any way with a 
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scheme of agrarian reform or better- 
ment of village economy.” 

25. In the zase of Kanan De- 
van Hills Produce Co. Ltd. v. State 
of Kerala, (1973) 1 SCR 356 = (AIR 
1972 SC 2301) this Court dealt with 
the provisions or Kanan Devan Hills 
(Resumption of Lands) Act. One of 
the questions which arose for deter- 
mination in that case was whether the 


three purposes mentioned in Sec. 9 of | 


the Act, namely: 

(1) reservation of lands for pro- 
motion of agriculture; 

(2) reservation of land for the 
welfare of agriculcural population; 

(3) assignment of remaining lands 
to agriculturists and agricultural la- 
bourers: i 
were covered by the expression 
“agrarian reform” and as such the 
aforesaid provision was protected by 
Article 31A of the Constitution. Sikri, 
C.J. while holding that the above 


objects were covered by the expression. 


“agrarian reform” observed: 


"It is urged that the wording of 
the first two purposes in Section Qis 
too wide. But if we look at the defi- 
nition of ‘common purpose’, which 
was sustained by this Court in Ran- 
jit Singh’s case (supra), it shows that 
the purposes sustained thereby would 
come under either the expression 
‘promotion of agriculture’ or ‘welfare 
of agricultural population’ in S. 9. In- 
deed some would fall under both. 
For instance, reservation of lands 
for manure pits, waterworks or wells, 
village water courses or water chan- 
nels and grazing grounds would pro- 
mote agriculture; schools and play- 
grounds, dispensaries, public latrines 
etc. would be for the welfare of agri- 
culturists. 

If the State were to use lands for 
purposes which have no direct con- 
nection with the promotion of agri- 
culture or welfare of agricultural 
population the State could be restrain- 
ed from using the lands for those 
purposes. Any fanciful connection 
with these purposes would not be 
enough. 


It seems to us that if we read 
these two purposes to mean that 
these include only ‘common purposes’ 
which were sustained by this Court 


and purposes similar thereto it would . 
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be difficult to say that they are not 


for agrarian reform. In a sense 
agrarian reform is wider than land 


reform. It includes besides land re- 
form something more and that some- 
thing more is illustrated by the defi- 
nition of ‘common purpose, which 
was sustained by this Court in Ran- 
jit Singh’s case.” 


26. in the ease of State of 
Kerala v. Gwalior Rayon Silk Mfg. 
(Wve.) Co. Lid. (1973) 2 SCC 713 = 
(AIR 1973 SC 2734) this Court dealt 
with the provisions of the Kerala 
Private Forests (Vesting and Assign- 
ment) Act, under which private forest 
lands situated in the former Malabar 
district stood transferred to the State. 
The Act was held to be a measure of 
agrarian reform and as such protected 
by Article 31A. Palekar J. speaking 
for the majority in that case observed: 


“The objectives of increasing the 
egricultural production and the pro- 
motion of the welfare of the agricul- 
tural population are clearly a predo- 
minant element in agrarian reform. 
How these objectives are to be imple- 
mented are generally stated In “.c~ 
tions 10 and 11. All the private 
forests, after certain reservations, are 
to be assigned to agriculturists or 
agricultural labourers and to the 
poorer classes of the rural population 
desiring bona fide to take up agricul- 
ture as a means of their livelihood. 
The reservation in respect of certain 
portions of the forests is also made 
in the interest of the agricultural 
population because the section says 
that the reservations will be such as 

may be necessary for purposes direct- 
ed towards the promotion of agricul- 
ture or welfare of the agricultural. 
population or for purposes ancillary 
thereto.” 


Krishna Iyer J. speaking fer hirnself 
and Bhagwati J. agreed with the con- 
clusions of the majority and observed: 


“Once we accept the thesis that 
development orientation and distribu- 
tive justice’ are part of and inspire 
activist agrarian reform, its sweep 
and reach must extend to cover the 
needs of the village community as 
well.. What programme of agrarian 
reform should be initiated to satisfy 
the requirement of rural uplift in a 


particular. community under. the pre- 
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vailing circumstances is a matter for 
legislative judgment.” 

2m. In Kh. Fida Ali v. State of 
Jammu and Kashmir, (1974) 2 SCC 
203 = (ATR 1974 SC 1522), this Court 
held that the provisions of the Jammu 
and Kashmir Agrarian Reforms Act 
were protected by Article 31A. One of 
us (Goswami J.) observed: 

“From a review of the foregoing 
provisions it is obvious that the Act- 
contains a clear programme of agra- - 
rian reforms in taking stock of the 
land in the State which is not in per- 
sonal cultivation (Section 3) and which 
though in personal cultivation is in. 
excess of the ceiling area (Section 4). 
A. ceiling area is fixed for land or 
orchards or both measuring 12 i 
standard acres. After the land vests 
the State, in accordance with the ae 
visions of the Act, a provision is made 
for disposal of the surplus land in 
accordance with the rules.” 


28. The following principles 
can be inferred from the decided 
cases in order to find whether an im- 
pugned enactment for acquisition of 
land is protected by Article 31A: 

1) Acquisition of land by the. 
State in order to enjoy the protection 
of Article 31A should be for the pur- 
pose of agrarian reform. 

2) Acquisition of land by talking 
it from a senior member of the fami- 
ly and giving it to a junior member 
is not a measure of agrarian reform. - 

3) Acquisition of land for urban 
slum clearance or for a housing 
scheme in neighbourhood of a big city 
is not a measure of 4 agrarian reform. 

4) Acquisition of land by the 
State without specifying the purpose 
for which land is to be used is not a 
measure of agrarian reform. 

5) Scheme of rural development 
envisages notonly equitable distribu- 
tion of land but also raising of eco- 
nomic standards and bettering of 
rural health and social conditions in. 
the villages. Provision for the assign- 
ment of land to a Panchayat for the 
use of' the general community er for. 
hospitals,. schools, manure pits, tan- 
ning grounds enure for the benefit of 
the rural population and as such con- 
stitute. a measure of agrarian reform. 

6) Provision for reservation of 
land for promotion of agriculture and 
for the welfare of agricultural popu- 
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tation constitutes a measure of agra- 
rian reform. Agrarian reform is wider 
than land reform, 


7} If the dominant and general 
purpose of the scheme is agrarian re- 
form, the scheme may provide for 
gneillary provisions to give full effect 
fo the scheme. 

& A provision fixing ceiling area 
and providing for the disposal of sur- 
pius land in accordance with the rules 
is a measure of agrarian reform, 


25. Keeping in view the above 
principles, let us now examine the 
impugned provisions in the present 
case. Section 3 of the impugned Act 
imposes ceiling on holding of agricul- 
tural land. Section 4 provides that no 
person shall hold land in excess of 
the ceiling area. Enquiry is to be 
made under Section 14 of the Act by 
the Collector for determining as to 
what area should be declared to be in 
excess of the ceiling area. On comple~ 
tion of the enquiry if the Collector 
finds the holding of a person to be in 
excess of the ceiling area, he makes a 
declaration under Section 21 of the 
Act giving particulars of the area 
which is delimited as surplus lend. 
Possession of the surplus land is then 
taken by the Collector. From the date 
of delivery of possession the land 
vests free from all encumbrances in 
the State Government. Section 27 
provides for the distribution of sur- 
plus land and fixes priorities for the 
purpose. Section 28 made a special 
provision in respect of lands taken 
over from industrial undertakings to 
ensure efficient cultivation and con- 
tinued supply of raw material for 
those undertakings. For the acoresaid 
purpose if the State Government con- 
sidered it necessary to maintain the 
integrity of the land acquired from 
the industrial undertaking in one or 
more compact blocks, it migkt, sub- 
ject to such terms and conditions, in- 
cluding in particular conditions which 
were calculated to ensure the-full and 
continued supply of raw material to 
the undertaking at a fair price, grant 
the land or any part thereof to a joint 
farming society or a member thereof 
consisting as far as possible of the 
persons specified in that section. Pro- 
vision was also made in that section 
for terminating the grant of the land 
for the reasons mentioned in sub- 
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section (3) of that section anc for mak- 
ing such other arrangement as the 
State Government thought fit for the 
proper cultivation of the land and the 
maintenance, production and supply 
of raw material to the undertaking. 


30. It would appear from the 
preamble to amending Act 27 of 1970 
and the affidavit of Shri I G. Kar- 
andikar, Under Secretary to Gvern- 
ment of Maharashtra that efforts to 
set up joint farming societies contem- 
Plated by Section 28 of the Act did 
not bear fruit in spite of the fact that 
the time for the setting up of those 
Societies was extended. The State 
Government then found that short 
extensions of time for the setting up 
of those societies was hampering the 


. fuli and efficient use of land for 


agriculture and the Maharashtra State 
Farming Corporation which had been 
cultivating that land for the’ interim 
period could not undertake any plans 
or schemes for the improvement of 
the land because of the short exten- 
sions. The State Government, there- 
fore, decided that the cultivation of 
the land might be continued with the 
Maharashtra State Farming Corpora- 
tion on a permanent basis. In arriving 
at this decision, the State Govern- 
ment was also influenced by the con- 
sideration that the implementation of 
the joint farming societies scneme 
would lead to fragmentation of the 
land and hamper its economic deve- 
lopment. This led to the insertion cf 
Section 28-1LAA in the Act and the 
other amendments of the principal 
Act by Act 27 of 1970. 


31, Conspectus of the different 
provisions of the impunged Act. in 
our opinion, goes to show that the 
main purpose of the Act was to pre- 
vent concentration of agricultural 
land in the bands of a few. A ceiling 
was consequently imposed regarding 
the extent of land which might be 
held by an individual. Surplus land 
was distributed in accordance with 
Section 27 of the Act. It cannot be 
disputed that the provisions of the im- 
pugned Act in so far as the above 
objects were concerned effectuated the 
object of agrarian reform. As regards 
lands which were held by the indus- 
trial undertakings for the purpose of 
producing and providing raw material 
for the manufacture of goods by those 
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undertakings, the legislature made 
special provision in order to ensure 
that the acquisition of the aforesaid 
land did not affect adversely the pro- 
duction and supply of the raw mate- 
rial to the undertaking. The object 
was further to make full and efficient 
use of the land for agriculture and 
also if considered necessary to main- 
tain the integrity of the area so ac- 
quired in one or more compact blocks. 
The legislature for this purpose ini- 
tially made provision for the grant of 
the aforesaid lands to joint farming 
societies but as the proposal to set 
up these societies did not bear fruit 
the legislature made provision that 
the aforesaid lands be given for cul- 
tivation to the State Corporation. Sec- 
tion 28-1AA, in our opinion, was an 
integral part of a general’ scheme of 
the Act to bring about agrarian re- 
form and, in our opinion. the impugn- 
ed provisions of the Act, including 
Section 28-1AA, are protected by Arti- 
cle 31A of the Constitution. 


32. It has been argued by Mr. 
Sen that distribution of acquired land 
among landless persons or poor pea- 
sants is an essential attribute of agra- 
rian refotm and that as the lands of 
the industrial undertakings are not to 
be distributed but have to be cultiva- 
ted by the Farming Corporation own- 
ed by the State, the acquisition can- 
not be considered to be a measure of 
agrarian reform. We are not impress- 
ed by this argument. Acquisition of 
land held by industrial undertakings 
is not to be taken in isolation but as 
a part of the general scheme and ob- 
ject of the Act that there should be 
a ceiling on private holdings. While 
surplus lands ofindividuals are to be 
distributed, the legislature has made 
special provision in respect of land 
held by an industrial undertaking 
which had been cultivated for supply- 
ing raw material to the industrial 
undertaking. It has been provided in 
the case of such land that it should 
be cultivated by the Farming Corpora- 
tion in an efficient manner so that the 
supply of raw material to the Indus- 
trial undertaking might not be affect- 
ed. It is. no doubt, true that distribu- 
tion of acquired land among landless 
persons and poor peasants in a vast 
majority of cases is a part of the 
scheme of agrarian reform; the fact 
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that in the case of some huge tract 
of land which is used for a particular 
purpose the statute in order to pre- 
vent its fragmentation and to sub- 
serve that purpose provides that 
it should be cultivated by a State- 
owned farming corporation would not 
justify the inference that the statu- 
tory requirement in this respect is 
not a part of a general scheme of 
agrarian reform. Section 28-1AA does 
not operate inavacuum, The section 
hasto be taken inits context and set- 
ting with the other provisions of the 
Act. Ifthe provisions of the Act seek to 
remove economic imbalance by tak- 
ing the surplus lands of holders in 
excess of a ceiling and if the provi- 
sions of the Act further contemplate 
that most of the lands after acquisi- 
tion be distributed to poor peasants 
and landless persons, the fact that a 
few blocks of land because of their 
size and past use for cultivation of 
raw material for industrial undertak- 
ings are required under the provi- 
sions ofthe Actto be not fragmented, 
which would inevitably be the result 
if they were to be distributed like 
other lands acquired under the Act, 
but to be retained as compact blocks 
for being cultivated by the farming 
corporation so that the industrial 
undertakings are not’ starved of the 
raw material, the last mentioned pro- 
vision cannot be detached from the 
rest of the Act and struck down as 
being not a measure of agrarian re- 
form. It is no doubt true that acquisi- 
tion simpliciter of the land by the 
State to augment its resources and 
without specifying the purpose for 
which it is to be used after acquisi- 
tion would not get the protection cf 
Art.31A. To decide the question of pro- 
tection we must look at the seneral 
scheme of the statute containing provi- 
sion for the acquisition, the object of 
the acquisition and the reasons which 
weigh for retaining the land with the 
State or its corporation and not dis- 
tributing it among the landless persons 
and the poor peasants. The concept of 
agrarian reform, it needs to be em- 
phasised, is not static and cannot al- 
ways be put in a strait-jacket. With 


the change of times under the impact’ 
of fresh ideas and in the context of 
fresh situations, the concept of agra- 
rian reform is bound to acquire new 
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dimensions. A measure which has the 
effect of improving the rural economy 
or promoting rural welfare would be 
a part of agrarian reform. Although 
in most of the cases, as already men- 
tioned, the agrarian reform would re- 
quire distribution of surplus land 
among the poor peasants and land- 
less persons living in the villages, 
situations might well arise where it 
would be in the interest of rural eco- 
nomy that any compact area of land 
instead of ceing fragmented by dis- 
tribution should be preserved as one 
compact block and be cultivated by a 
State-owned farming corporation. The 
fact that part of the acquired land 
would remain vested in the State Gov- 
ernment or State-owned farming cor- 
poration would not militate against 
the object of agrarian reform if 
the continued vesting of the land 
in the Government or the Cor- 
poration is a part of a general 
scheme of agrarian reform and 
there is no oblique deviation from 
the avowed purpose. In the case of 
Ranjit Singh v. State of Punjab 
(supra), part of the acquired land was 
to vest in the State Government for 
schools, playgrounds, dispensaries, 
hospitals. waterworks, tubewells and 
as the above vesting was a part of a 
general scheme of rural welfare, the 
statute providing for that vesting was 
upheld and afforded the protection of 
article 31A, Ancillary provisions to 
give full effect to a scheme of agra- 
rian reform, it may be stressed, would 
also have the protection of Art. 31A. 


33. We may note that argu- 
ment has also been advanced by the 
learned Attorney General regarding 
the locus standi of the appellants to 
file the petition giving rise to the 
present appeal. It is urged that the 
appellants have no locus standi to file 
the petition in respect of land mea- 
suring 10315 acres as unconditional 
possession thereof was delivered in 
May 1968. In the alternative, it is 
submitted that clause (5) of Sec. 21 
of the impugned Act which was in- 
troduced by amending Act 27 of 1970 
is severable from the other provisions 
oi the amending Act and is in any 
ease constitutionally valid. As land 
measuring 10315 acres in accordance 
with the above clause had already 


vested before the filing of the peti- 
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tion in the State Government, the ap- 
Pellants had no locus standi to file 
petition in respect of that area of 
land. It is. in our opinion, not neces- 
sary to express an opinion on the 
above submissions of the Attorney 
General in view of our finding that 
the impugned provisions are protect- 
ed by Article 31A of the Constitutioz. 


34. The appeal consequently 
fails and is dismissed. In the circum- 
stances of the case, we make no order 
as to costs. 

Appeal dismissed. 
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J. Fernandes & Co., Petitioner v. 
The Deputy Chief Controller of Im- 
ports & Exports and others, Respon- 
dents. 

Writ Petn. No. 615 of 1970, D/- 
7-3-1975. 


(A) Constitution of India, Art. 32 
— Wrong application of Act by au- 
thorities, 


A petition under Article 32 will 
not be competent to challenge any 
erroneous decision of an authority. A 
wrong application of law would not 
amount to a violation of fundamental 
right. If the provisions of law are good 
and the orders passed are within the 
jurisdiction of the authorities there 
is no infraction of fundamental right 
if the authorities are right or wrong 
on facts. Hence no petition under Art. 
32 will lie on the ground that licenc- 
ing authorities misapplied or wrongly 
applied the Imports and Exports 
(Control) Act, 1947. (Para 16) 


(B) Constitution of India, Art. 14 
—Classification of persons with refer- 
ence to grant of import licences before 
and after liberation of Goa—Validity- 


The classification of persons with 
reference to the grant of import li- 
cence depending on whether it was 
granted before the liberation or after 
the liberation ef Goa is a valid classi- 
fication based on intelligible differ- 
entia having a rational nexus with the 
object of import licence policy. 


CS/CS/A938/75/DHZ 


‘4975 


Licences to other persons were 
issued prior to the liberation of Goa 
which was on 19th December, 1961. 
On 20 December, 1961 Goa became a 
Union Territory. The licence on which 
the petitioner based his claim was 
dated 12 February, 1962. Between the 
liberation of Goa and the application 
of the petitioner for licence, the Gov- 
ernment of India issued on 3 Janu- 
ary, 1962 to the Chief Civil Adminis- 
trator, Goa certain directions regard- 
ing the issue of import licence: 


Held that there was no violation 
of Article 14. The petitioner stood on 
a different footing and did not belong 
to the class of persons — who were 
given import licences during the Por- 
tuguese Rule before the liberation of 
Goa. (Para 14) 


(C) Goa, Daman and Diu (Admi- 
nistration) Act. (1962), Ss. 4, 5 — Ap- 
plicability — Licence issued to party 
before application of the Act — Ei- 
ae f the G Daman 

Sections 4, 5 of the Goa, Va 
and Diu (Administration) Act No. 1 of 
1962 and the provisions of Ordinance 
9 of 1962 came into force on 5 March, 
1962. The import licence to the peti- 
tioner was issued on 12 February, 
1962 which was prior to the coming 
into force of the provisions of the Act. 
After the liberation of Goa, the Por- 
tuguese laws were not in force and, 
therefore, the petitioner could not take 
recourse to the Portuguese laws for 
the validity of his licence. The Chief 
Civil Administrator was subordinate 
authority to the Government of India 
and was bound to obey the directions 
of the Central Government. He had 
no authority to issue a licence In dis- 
regard of the directions of the Cen- 
tral Government, Such a licence would 
not confer any right on the petitioner. 
AIR 1964 SC 521 Rel. on. (Para 19) 


(D) Goa, Daman and Diu (Admi- 
nistration) Act (1962), S. 9 — Scope 
of validation. ; | 

Under Section 7 of the Ordinance 
9 of 1962 0r Section 9 of the Act. the 
scope of validation is limited to such 
acts which were done in good faith 
and with the reasonable belief that 
they were necessary for peace and 
good Government. The validation was 
not intended to protect breaches of 
directions issued by the new sovere~ 
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ign. Where the licence was issued in 
contravention of lawful directions 
given by the Government of India, it 
cannot be said that the licence was 
issued in good faith or in a reasonable 
belief that it was necessary for the 
peace and good Government of Goa, 
Daman and Diu. If the licence dated 
12 February, 1962 issued’ to the peti- 
tioner was validated by section 7 of 
the Ordinance that validation would 
be an answer to any move on the 
part of the authorities to cancel that 
particular licence. The validation 
could not confer any right on the 
petitioner to claim in future as a mat- 
ter of right any import quota. The 
validation would be only in respect 
of past transactions. In the year 1967 
the Government of India laid down 
the conditions that imports made 
under licences issued through inad- 
vertence or mistake in the past would 
not be considered for issuing the im- 
port quota certificate. This was a mat- 
ter of policy. Normally, courts do not 
go into such policy decisions. If the 
policy was followed and in a given 
case a licence was issued contrary to 
the procedure or by mistake or inad~ 
vertence the decision could not be re- 
garded erroneous simply on the 
ground that the original licence er- 
roneously issued in 1962 might be vali- 
dated under S. 7 of the Ordinance. 
AIR 1966 SC 442, Rel. on. 
(Paras 20 & 21) 
(ŒE) Goa, Daman and Diu (Admi- 
nistration) Act (1962), S. 9 — Revali- 
dation — Original licence defective— 
Mere extension of duration of licence 
could not cure defect. (Para 22) 


(F) Constitution of India. Arts. 73 
(1) (a), 239 (1), 240, 246 (4) — Powers 
of Central Government to issue exe- 
cutive directions. 


The Union Government has power 
to issue executive directions to the 
Administrator of a Union Territory. 
So long as there is no conflict be- 
tween a direction issued by the Cen- 
tral Government and a Presidential 
Regulation made under Article 240, 
the Administrator of a Union Terri- 
tory is bound to carry out the orders 
and directions given by the Central 
Government. The directions issued by 
the Central Government were valid 
because of the combined effect of 
Article 73 and Article 246 which con- 
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fer power on the Union executive to 
exercise powers in respect of matters 
with respect to which Parliament has 
competence to make laws. (Para 24) 


(G) Constitution of India, Art. 19 
(1) (g) —- Import licence — Claim as 
fundamental right. 


A policy statement is not a sta- 
tutory document. No person can. on 
the basis of a policy statement, claim 
a right to the grant of an import li- 
cence. There is no absolute right, 
much iess a fundamental right, to the 
grant of an import licence. AIR 1974 
SC 1539 and AIR 1972 SC 935 Rel. on. 

(Para 29) 
Cases Referred: Chronological Paras 


AIR 1974 SC 1539 = (1974) 2 SCC 
348 28, 29 
AIR 1974 SC 2192 = 1974 Lab IC me 
4 

AIR 1972 SC 935 = (1972) 3 eo 


AIR, 1966 SC 442 = 
397 
AIR 1964 SC 521 = 


(1966) 1 SCR 
20) 

(1964) 4 SCR 964 
19 

AIR 1962 SC 1621 = (1963) 1 SCR 778 


AIR 1961 SC 1565 = (1962) 1 SCR 
~ 823 28 


AIR 1961 SC 65 = (1961) 1 SCR 379 


wok 


AIR 1961 SC 552 = (1961) 3 SCR ue 


AIR 1961 SC 1301 = (1961) 3 SCR si 


ATR 1957 SC 478 = 1957 SCR 701 16 
AIR 1957 SC 733 = 1957 SCJ 709 16 
Mr. Y. S. Chitaley, Sr. Advocate. 
(M/s. H. N. Ramachandra and B. R. 
Agarwala. Advocates with him), for 
Petitioner: M/s. P. P. Rao and S, P. 
Nayar Advocates, for Respondents. 

Judgment of the Court was deli- 

vered by 

RAY, C. J.: This writ petition is for 
a mandamus directing the respon- 
dents to cancel four orders mentioned 
in the petition and to issue quota cer- 
tificate to the petitioners in respect 
of their past imports. 

2. The petitioners are a part- 
nership firm. The petitioners are suc- 
cessors to J. Fernandes & Company of 
which Josinho Fernandes was the sole 
proprietor, hereinafter referred to as 
the original concern. 

3. In the month of October, 
1961 the original ecncern booked 
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orders for purchase of Surveying & 
Mathematical Instruments and Surgi- 
cal & Scientific Instruments with a 
German firm. The orders were accept- 
ed by the German firm, as will appear 
a dated 7 November, 


4. On 19/20 December, 1961 
Goa was liberated. Prior to the libera- 
tion of Goa import licences were 
granted to the citizens of Goa by a 
Government Department known as 
“Junta do Comercio Externo” which 
means the Board of External Trade. 
The original concern is alleged to be 
an importer registered with the Junta 
prior to the month of December. 1961. 
After the liberation of Goa the repre- 
sentatives of Goa Chamber of Com- 
merce and Industry saw the Adminis- 
trator of Goa with regard to applica- 
tions for import. On 18 January, 1962 
the original concern applied to the 
Administrator of Goa for issuing an 
import licence for £ 32,652.10 for 
Surveying and Mathematical Instru- 
ments and Surgical and Laboratory 
Equipments, along with necessary 
papers of firm commitments. 


5. The original concern ob- 
tained a licence on 12 February, 1962. 
The licence was No. 47. The original 
concern was allowed to import instru- 
ments, microscopes, laboratory ap- 
paratus and utensils all worth 
£ 32,652-10-0. The original concern 
opened a letter of credit on 21 Fe- 
bruary, 1962 for 50 per cent of the 
licence. - 


6. The Central Government on 
21 February, 1962 informed the Ad- 
ministrator, Goa, that the Central 
Government withheld action .on all 
pending cases where import had been 
authorised. The Central Government 
gave two reasons. First, the Govern- 
ment were of the view that any relax- 
ation of import would result in serious 
drain on foreign exchange, and second, 
that it was difficult for any authority 
to be satisfied about the firm commit- 
ments and some abuse was possible. 
Pursuant thereto the Administrator, 
Goa issued directions to suspend issue 
of letter of credit and all cases relating 
to firm commitments entered into 
before 18 December, 1961 which were 
till then. not disnosed of. should be 
frozen. 
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T. On 2 April, 1962 the Admi- 
nistrator of Goa issued a Press Note 
that imports into Goa, Daman and 
Diu would be governed by three prin- 
ciples, First, import would be allowed 
in cases (a) where letters of credits 
had been opened with the Banco Na- 
tional Ultra Marines on or before 18 
December, 1961; (b) where goods were 
shipped on or before 20 December, 
1961. Second, imports of certain spe- 
cified items were banned. Third, im- 
ports would be alowed of certain 
goods to the extent of 50 per cent of 
imports actually made in the quarter 
of September, October and November. 
1961. 

8. The petitioner’s licence No. 
47 was revalidated on 28 May, 1962 
for £ 16,000 for which the petitioner 
had not till then opened letter of cre- 
dit. 27 February, 1962 is the date 
when the Administrator of Goa had 
suspended to issue fresh letter of cre- 
dit. In the month of July, 1962 the 
petitioner effected imports of goods 
for the full value. 

9. The Imports and Exports 
(Control) Act, 1947 was applied to 
Goa, Daman & Diu from 1 Qetober. 
1963. 

10. In October, 1964 the ori- 
ginal concern was taken over by the 
petitioner. 

11, In 1967 the Hand Book for 
the year 1967 declared the period 1 
April, 1961 to 31 March. 1966 as the 
basic period and any one year during 
the period could be selected as the 
basic import by the concerned party 


who would become the established 
importers, 
12. On 15 May, 1967 the peti- 


tioner applied to the licensing autho- 
rities for recognising the change in 
the constitution of the firm and fixa- 
tion of quota for which they could 
import the goods. The licensing au- 
thorities recognised the change in the 
constitution but refused to fix the 
quota on the ground that the original 
licence No. 47 granted to the original 
concern on 12 February, 1962 was not 
issued in accordance with the proce- 
dure followed for the issue of licence 
at that time. The petitioner filed an 
appeal against the order. The appeal 
was rejected. The petitioner filed a 
review application which was reject- 
ed. 
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13. The petitioner’s grievances 
are these: First, licence No. 47 dated 
12 February, 1962 was a licence issu- 
ed in accordance with the procedure 
followed for the issue of licence at 
that time. The directions of the Cen- 
tral Government were illegal. The 
Central Government was not compe- 
tent to issue directions to the Admi- 
nistrator of Goa except through the 
President in view of Articles 239 and 
240 of the Constitution. Second, the 
provisions of the Goa, Daman and Diu 
Administration Ordinance No. 2 of 
1962. hereinafter referred to as the 
Ordinance and Goa, Daman and Diu 
Administration Actlof 1962 herein- 
after referred to as the Act cured all 
irregularities of the State, in any, for 
the grant of licence. Third, refusal to 
consider the application affects the 
fundamental right of the petitioner 
to carry on trade and business. 
Fourth, the petitioner’s fundamental 
right under Article 14 is violated be- 
cause the respondents discriminated 
against the petitioner. The respon- 
dents granted licences to six parties. 
It is said that the conditions, namely, 
shipping before 20 December, 1961 
and opening of letters of credit before 
18 December, 1961 could only operate 
in respect of licences issued by the 
Portuguese Government. When by 
reason of policy, these were the con- 
ditions applied. the same should have 
been applied even to those who were 
given licences under the old laws by 
the Portuguese Government or those 
who were given licences by the Ad- 
ministrator of Goa under the opera- 
tion of the old laws. There is no dis- 
tinction between the cases of the peti- 
tioner and the case of six traders 
mentioned in Annexure R-4 at page 
169. 


14, The contention of the peti- 
tioner that six traders have been gran- 
ted licences whereas the petitioner was 
not, and, there was violation under 
Article 14 is unacceptable. These six 
licences were issued before liberation 
between the period 12 February, 
1961 and 4 December, 1961. The six 
licences were issued prior to the libera- 
tion-of Goa. The liberation of Goa was 
on 19-12-1961. On 20 December, 
1961 Goa became a Union Territory. 
The licence on which the petitioner 
bases the claim was dated 12 Febru- 
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ary, 1962. The petitioner was not ad- 
mittedly issued any licence before the 
liberation of Goa. Between the libe- 
ration of Goa and the application’ of 
the petitioner for licence, the Govern- 
ment of India issued on 3 January, 
1962 to the Chief Civil Administrator, 
Goa certain directions regarding the 
issue of import licence. The original 
concern had not -opened letter of cre- 
dit before 18 December, 1961 and the 
goods in question were not shipped 
prior to 20 December, 1961. The ap- 
plication of the petitioner was subse- 
quent to the issue of directions dated 
3 January, 1962 by the Government 
of India that imports would be allow- 


ed if letter of credit had been cpened., 


before 18 December, 1961 or shipment 
had taken place before 20 December, 
1961. The classification of persons 
with reference to the grant of import 
licence depending on whether it was 
granted before the liberation or after 
the liberation of Goa is a valid classi- 
fication based on intelligible differen- 
tia having a rational nexus with the 
object of import licence policy. There 
is no violation of Article 14. The peti- 
tioner stands on a different footing 
and does not belong to the class of 
persons who were given import licen- 


ces during the Portuguese Rule be- 
fore the liberation of Goa. -~ 
15. The petitioner challenges 


the orders dated 28 September, 1968 
rejecting the petitioner’s application 
for the issue of a quota certiticate. 
The Government rejected it on the 
ground that licence No. 47 dated 12 
February, 1962 was not issued in ac- 
cordance with the procedure prescri- 
bed for issue of licences, at that time. 
The Government relied on paragraph 
83 (n) of the Hand Book of Rules, 
1968. In short, that paragraph is that 
licence would be given only fcr the 
basic period between 1 April, 1961 
and 31 March, 1966 to established 
importers. The Government toox the 
stand that the petitioner is not eligible 
because there was no valid licence 
The petitioner does not challenge the 


validity of any provision ofthe Imp- ' 


orts and Exports (Control) Act, 1947 
or any provision of any statutory 
orders issued thereunder. The peti- 
tioner does not challenge the validity 
of paragraph 33(n) of the Hand Book 
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of Rules of Procedure. There is no 
challenge to the authority of the De- 
puty Chief Controller of Imports and 
Exports to pass an order in the light 
of paragraph 33 (n) of the Hand Book. ' 


16. _ Really, the petitioner’s con- 
tention Is that the licensing authori- 
ties misapplied or wrongly applied 
the Imports and Exports Control Act. 
A petition under Article 32 will not 
be competent to challenge any errone- 
ous decision of an authority. (See 
Gulabdas & Co. v. Asst. Collector of 
Customs, AIR 1957 SC 733 and State 
of Jammu & Kashmir v. Mir Gulam 
Rasul, (1961) 3 SCR 969 = (AIR 1961 
SC 1301). A wrong application of law 
would not amount to a violation of 
fundamental right. Das, C. J. said in 
the case of Gulabdas & Co. (supra) 
that if the provisions of law are good 
and the orders Passed are within the 
Jurisdiction of the authorities there is 
no infraction of fundamental right if 
the authorities are right or wrong on 
facts. In the case of Gulabdas & Co. 
(supra) the petitioners challenged the ` 
order of the Assistant Collector of 
Customs. The Customs authorities as- 
Sessed duty under Item 45 (4) of the 
Indian Customs Tariff: The petitioners 
in that case contended that the duty 
should have been assessed under Item 
45 (a). This Court held that there was 
neither any violation of fundamental 
right under Article 19 or any unequal 
treatment and tke petition was not 
maintainable. This Court in the case 
of Smt. Ujjam Bai v. State of U.P., 
(1963) 1 SCR 778 = (AIR 1962 SC 
1621) as also in the case of Bhatna- 
gars & Co. Ltd. v. Union of India, 
1957 SCR 701 at p. 712 = (AIR 1957 
SC 478 at p. 483), held the same view 
that any erroneous decision would 
not be a violation of fundamental 
rights. 


17. The petitioner relied on 
Sections 3, 4 and 7 of the Goa, Daman 
& Diu (Administration) Ordinance 
1962. Section 3 of the Ordinance in 
short stated that authorities who, im- 


. mediately before the commencement 


of this Ordinance, were exercising 
lawful functions in connection with 
the Administration of Goa, Daman 
and Diu or any part thereof shall, un- 
less otherwise directed continue to 


exercise in connection with such ad- 


-ministration their respective func- 
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tions. Section 4 of the Ordinance 
speaks of continuance of existing laws 
and their adaptation until amended 
or repealed by a competent legisla- 
ture. Section 7 says that all things 
done and all actions taken on or after 
the appointed day which was 20 De- 
cember, 1961 and before the com- 
mencement of the Ordinance, viz., 5 
March, 1962 by the Administrator or 
any other officer which , have been 
done or taken in good faith and in a 
reasonable belief that they were 
necessary for the peace and good Gov- 
ernment of Goa, Daman and Diu, 
shall be as valid and operative as if 
they had been done or taken in ac- 
cordance with law. 


= E. The petitioner also relied 
on Sections, 4, 5 and 9 of the Act. 
Section 4 speaks of officers who þe- 
fore the commencement of the Act 
were exercising lawful functions 
would continue to exercise their res- 
pective functions. Section 5 of the 
Act speaks of continuance of existing 
laws and their adaptation until ame- 
ended or altered by the competent 
Legislature. Section 9 of the 
speaks of validation of certain action 
and indemnity of officers for certain 
acts similar to Section 7 of the Ordi- 
nance, 


19. Sections 3 and 4 of the 
Goa, Daman and Diu (Administration) 
Ordinance No. 2 of 1962 and Ss. 4and 
5 of the Goa, Daman and Diu (Admi- 
nistration) Act No, 1 of 1962 do not 
support the case of the petitioner. 
These provisions in the Ordinance and 
the Act came into force on 95 
March, 1962. The import licence was 
issued on 12 February, 1962 which is 
prior to the coming into force of the 
provisions of the Ordinance and the 
Act. After the liberation of Goa the 
Portuguese laws were not in force 
and, therefore, the petitioner cannot 
take recourse to the Portuguese laws 
for the validity of the licence which 
was issued on 12 February, 1962. The 
Chief Civil Administrator was subor- 
dinate authority to the Government 
of India and was bound to obey the 
directions of the Central Government: 
The Chief Civil Administrator had no 
authority to issue a licence in disre- 
gard of the directions of the Central 
Government, Such a licence: would 
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not confer any right on the petitioner 
(See State of Punjab v. Jagdip Singh, 


(1964) 4 SCR 964 = (AIR 1964 SC 
521) ). 
20. The petitioner cannot draw 


any sustenance either from Section 7. 
of the Ordinance or Section 9 of the 
Act for three reasons. First, the scope 
of validation is limited to such acts 
which were done in good faith and 
with the reasonable belief that they 
were necessary for peace and good 
Government. The licence was issued 
in contravention of lawful directions 
given by the Government of India. 
The licence was not issued in good 
faith or in a reasonable belief that 
they were necessary 
and good Government of Goa, Daman 
and Diu. Second, the validation was 
not intended to protect breaches of 
directions issued by the new sovereign 
(See Pema Chibar v. Union of India, 
re 1 SCR 357 = (AIR 1966 SC 
442). } f 


2i. If the licence dated 12 Fe- 
bruary, 1962 was validated by Sec.7 
of the Ordinance that validation 
would be an answer to any move on 
the part of the respondents to cancel 
that particular licence. What was 
deemed to be valid by legal fic- 
tion for a certain purpose. notwith- 
standing the infirmity in granting it, 
cannot confer any right on the peti- 
tioner to claim in future as a matter 
of right, any import quota. The vali- 
dation would be only in respect 
past transactions. Third, in the year 
1967 the Government of India laid 
down the conditions that imports 
made under licences issued through 
inadvertence or mistake in the past 
would not be considered for issuing 
the import quota certificate, This is a 
matter of policy. Normally, courts 
do not go into such policy decision. 
The policy decision is also not chal- 
lenged by the petitioner. If the policy 
is followed and in a given case a 
licence was issued contrary to the 
procedure or by mistake or inadver- 
tence, the decision in the year 1968 
in the light of the policy enunciated 
in 1967 cannot be regarded erroneous 
simply on the ground that the origi- 
nal licence erroneously issued in 1962 


for the peace. 


O 
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might be validated under Section 7 of 


the Ordinance. 
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22. Any revalidation of the 
licence on 28 May. 1962 by the Admi- 
nistrator would not assist the peti- 
tioner in regard to obtaining quota 
rights. On 12 April, 1962 the Admi- 
nistrator himself issued a Press Note 
Specifying the conditions subject to 
which imports would be allowed. Re- 
validation was in violation of the 
terms and conditions set out by the 
Chief Civil Administrator in his Press 
Note dated 2 April, 1962. It is not 
correct to say that the Chief Civil 
Administrator revalidated the licence 
dated 12 February, 1962 on 28 May, 
1962. The Chief Civil Administrator 
merely extended the validity of the 
licence for a further period of 90 
days. It is not a case of revalidation 
of a defective licence but a case of 
extension of the duration of the li- 
cence. If the original licence was de- 
fective mere extension of’ the dura- 
tion of the licence could not cure the 
defect. In any event, the protection. if 
any, of the validating section in the 
Ordinance would not extend beyond 
4 March. 1962 because the acts vali- 
dated under Section 7 of the Ordi- 
nance must have been done between 
20 December, 1961 and 4 March, 1962. 


23. The directions issued by 
the Central Government are impea- 
ched by the petitioner to be in viola- 
tion of Articles 239 and 240 of the 
Constitution. Under Article 1 (3) (c) 
of the Constitution, Goa, Daman and 
Diu became part of the territory of 


India by acquisition. Goa, Daman and, 


Diu became a Union Territory on and 
from the date of their acquisition by 
the Government of India. Under Arti- 
ele 239 (1) a Union Territory shall be 
administered by the President acting 
through an Administrator. Article 240 
empowers the President to make re- 
gulations for the peace, progress and 
good Government of the Union Terri- 
tory. In the present case no Presiden- 
tial Regulation was relied on by 
either side. 


24. Parliament has power 
under Article 246 (4) to make laws 
with respect to any Union Territory. 
The executive power of the Union 
under Article 73 (1) (a) shall extend 
to the matters with respect to which 
Parliament has power to make laws. 
The Union Government has, there- 
fore, power to issue executive direc- 
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tions to the Administrator of a Union 


’ Territory. So long as there is no con- 


flict between a direction issued by the 
Central Government and a Presiden- 
tial Regulation made under Art. 240, 
the Administrator of a Union Terri- 
tory is bound to carry out the orders 
and directions given by the Central 
Government. The decision of this 
Court in Shamsher Singh v. State of 
Puniab. AIR 1974 SC 2192 is that the 
powers conferred on the President by 
Article 239 are to be exercised by 
him on the aid and advice of the 
Cabinet. Therefore, the ` directions 
issued by the Central Government are 
valid because of ihe combined effect 


of Article 73 and Article 246 which! 


confer power on the Union executive 
to exercise powers in respect of mat- 
ters with respect to which Parliament 
has competence to make laws. 


25. In the present case, the 
Chief Civil Administrator himself de- 
clared inaPress Note dated 2 April 
1962 the terms and conditions subject 
to which import licence would be 
granted. The alleged revalidation of 
licence No. 47 in the month of May. 
1962 took place subsequent to the 
Press Note and contrary to the terms 
and conditions. It was really not a 
revalidation of the licence but an ex- 
tension of the veriod. If the licence 
itself was defective, there could not 
be any validation of the licence as 
was contended for by the petitioner. 


26. There is no particular 
statute or Portuguese law which con- 
fers any right on the petitioner to get 
an import licence in the circumstances 
in which it was issued to him. Even 
if. pre-liberation laws continued to be 
in force with effect from 5 March, 
1962 that would not take away power 
of the Central Government to modify 
or alter the pre-axisting procedure 
for issuing impcrt licences, after libe- 
ration, in exercise of its executive 
powers under Article 73 (1) of the 
Constitution. 


27. The petitioner contended 
that the original concern was an im- 
porter registered with the Junta prior 
to December. 1961. The respondents 
denied that allegation. The petitioner 
in the rejoinder alleged that: it is to 
be presumed that the original impor- 
ter must have been registered with 
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the Junta, prior to the liberation. No 
materials were shown to establish 
that the original concern was a regu- 
lar registered importer. The conten- 
tion'on behalf of the respondents that 
the licence was issued without fol- 
lowing the regular procedure and by 
inadvertence or mistake is borne by 
the facts and circumstances of the 
case‘ particularly because the Chief 
Civil Administrator had no authority 
to issue any import licences in con- 
travention of the directions of the 
Central Government issued on 3 Janu- 
ary, 1962. 


28. The petitioner relied on 
the decision of this Court in M/s. 
Andhra Industrial Works v. Chief 
Controller of Imports AIR 1974 SC 
1539, in support of the proposition 
appearing at page 1542 of the Re- 
port. The proposition stated there is 
that one of the instances in relation 
to laws regulating the citizen’s right 
to carry on trade or business guaran- 
teed by Article 19 (1) (g) may be cata- 
logued as where the impugned action 
is based on a misconstruction of the 
intra vires statute or is so contrary to 
the established procedure or rules of 
natural justice that it results in vio- 
lation of a fundamenial right. In the 
case of M/s. Andhra Industrial Works 
(supra) the proposition which was ex- 
tracted from Ujjambai’s case, (1963) 1 
SCR 778 = (AIR 1962 SC 1621) (supra) 
is that an order of- assessment made 
by an authority under a taxing sta- 
tute which is intra vires, cannot be 
challenged under Article 32 as re- 
pugnant to Article 19 (1) (g) on the 
sole ground that it is based on a mis- 
construction of a provision of the Act 
or of a notification issued thereunder. 
In Ujjambai’s case (supra) it was said 
that when assessment proceedings are 
repugnant to rules of natural justice 
there is an infringement of the right 
guaranteed under Article 19 (1) (f) 
and 19 (1) (g). In support of that pro- 
position reference was made to Tata 
Iron and Steel Co. Ltd. v. S. R. Sar- 
kar. (1961) 1 SCR 379 = (AIR 1961 
SC 65), K. T. Moopil Nair v. State of 
Kerala, (1961) 3 SCR 77 = (AIR 1961 
SC 552). and Madanlal Arora v. Ex- 
cise and Taxation Officer, (1962) 1 
SCR 823 = (AIR 1961 SC 1565). 

29. In the case of Andhra 
Industrial Works, AIR 1974 SC 1539 


Jatindra Nath v. State of 
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(supra) an objection was raised on 
behalf of the respondents that the 
petition was not competent because 
there was no violation of fundamental 
rights. This Court upheld that objec- 
tion and said that neither the Imports 
and Exports (Control) Act nor any 
order thereunder was alleged to be 
ultra vires nor was the Import Con- 
trol Policy impeached, A policy state- 
ment was held to be not a statutory 
document. No person can on the basis 
of a policy statement claim a right to 
the grant of an import licence. This 
Court also held that there is no abso- 
lute right much less a fundamental 


right, to the grant of an import 
licence. 
30. This Court in Deputy 


Asst. Iron and Steel Controller v. L. 
Manickchand, (1972) 3 SCR 1=(AIR 
1972 SC 935) held that no one has any 
vested right to an import licence in 
terms of the policy in force at the 
time of his application. There is no - 
misconstruction of any statutory pro- 
vision in the present case. In the 
present case, it cannot be said that 
there is no authority of lawto reject 
an application for import licence. 


31. For these reasons, the peti- 
tion fails and is dismissed. Parties will 
pay and bear their own costs. 

Petition dismissed. 
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Jatindra Nath Biswas, Petitioner 
H The State of West Bengal, Respon- 
ent. 


Writ Petn. No. 
20-3-1975. 


(A) Maintenance of Internal Secu- 
rity Act (1971), Ss. 3 and 8 — Deten- 
tion on two grounds of alleged two 
acts of dacoities — One of grounds 
AARE of detention is vitia- 
ted. 


568 of 1974, Dj- 


The grounds of detention against 
the petitioner were two. The first 
ground related to an act of dacoity 
armed with deadly weapons and it 
was stated in the ground that the 
detenu and his associates assaulted the 
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victims and when they were chased 
by the villagers the former kept them 
at bay by bomb outrage and managed 
` to escape with looted properties. It 
was alleged that such violent activi- 
ties infused panic and terror in the 
mind of the peace loving people of 
the locality and consequently the pub- 
lic order of the locality was much dis- 
turbed. The second ground also re- 
lated to another incident of dacoity 
and in the ground it was merely sta- 
ted that as a result of the activities of 
the petitioner, people of the locality 
became very much panicky and peace 
and order was completely disturbed. 


Held, that the second ground 
could not justify the detention of the 
petitioner for preventing him from 
acting in a manner prejudicial to the 
maintenance of public order. Since 
one of the two grounds was found to 
vitiate the subjective satisfaction of 
- the detaining authority the order of 
detention failed. (Para 6) 


The mere activity of committing 
dacoity with deadly weapons in the 
house of a single individual at the 
dead of night could not necessarily 
lead to the inference of disturbance of 
public order. It was necessary zo state 
some activities other than the raid on 
the individual’s house to lend assur- 
ance to the fact that the District 
Magistrate found the public order dis- 
turbed and hence felt satisfied that 
the detention of the petitioner was 
necessary to prevent him from in- 
dulging in such activities in future. 
Merely for creating law and order 
problem, a person could not be de- 
tained under MISA. Sometimes the 
dividing line on the facts stated may 
be thin to determine whether they 
constitute disturbance of public order 
or merely affects law and order. Yet 
the line is distinct in this case. In 
connection with ground no. (i) it 
could be said that the facts alleged 
thereunder did affect the tempo and 
even flow of public life of the loca- 
lity because when the villagers came, 
they were scared away by a bomb 
outrage presumably by explosion of 
bombs. The violent activities were 
said to have infused panic and terror 
in the mind of the people of the loca- 
lity. But the acts stated in ground 
no, 2 did not relate to the disturbance 
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of the public order but merely con- 
cerned Law and Order. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1974 SC 156 = (1974) 1 SCC 185 


9 
AIR 1970 SC 852 = (1969) 2 SCC 635 
=1970 Cri LJ 852 9 


AIR 1966 SC 740 = 1966 Cri LJ 608 
ə 


C. 5. S. Rao, Advocate, Amicus 
Curiae for Petiticner; Mrs. Leela Se- 
thi and Mr. G. S. Chatterjee, Advo- 
cates for Respondent. 


Judgment cf the Court was deli- 
vered by 


UNTWALIA, J.:—- The petitioner 
was arrested on 17-3-1974 in pursu- 
ance of an order of detention made 
on 29-6-1973 by the District Magis- 
trate, 24 Parganas, West Bengal under 
Section 3 (1) of the Maintenance of 
Internal Security Act, 1971. The peti- 
tioner by this writ application chal- 
lenges his detention as illegal. 

2. The petition was filed by 
the detenu from jail and was argued 
before us by an advocate of this 
Court appearing Amicus Curiae. The 
relevant facts may be stated from 
the counter filed on behalf of the res- 
pondent. 


3. The grounds of detention 


against the petitioner are two and 
they are these: 
"(i) That on. 8-6-72 at about 


01.50 hrs. you along with your asso- 
ciates (1) Madhab Chandra Mondal (2) 
Bhupen Adhikari (3) Biswanath Adhi- 
kari (4) Jibon Krishna Biswas (5) 
Promatha Samaddar (6) Iman Ali Sar- 
dar (7) Profulla Kumar Roy (8) Jnan- 
andra Nath Roy and others being 
armed with bombs and lethal wea- 
pons raided the house of Paresh Chan- 
dra Dutt, son of Nibaran Chandra 
Dutta of Simulpur P.S. Gaighata, 
Distt. 24-Parganas, assaulted the in- 
mates of the house and looted away 
cash, ornaments, utensils ete., valued 
Rs. 8110/-. That when the villagers 
viz. Ranjit Kr. Ghosh, Bhadu Mondal, 
Jiten Mazumdar, Nirode Ch. Sarkar 
and others chased you and your asso- 
ciates, you kept them at bay by bomb 
outrage and managed to escape with 
looted properties. Your such violent 
activities infused panic and terror in 
the mind of the peace loving people 
of the locality and consequently the 
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public order of the locality was much 
disturbed. 


(ii) That on 10-6-72 between 
01.00 hrs. to 03.00 hrs..you along with 
your associates (1) Madhab Chandra 
Mondal (2) Bhupen Adhikari (3) Bis- 
wanath Adhikari (4) Jiban Krishna 
Biswas (5) Promath Samaddar (6) 
Jnanandra Nath Roy (7) Iman Ali 
Sardar and others being armed with 
deadly weapons like dagger etc., raided 
the houses of Nimai Ch. Bala, s/o 
Promatha Nath Bala of Goalbathari, 
P. S. Gaighata, District 24-Parganas, 
assaulted the inmates of the house 
and looted away cash, wrist watch, 
clothings, gold, ornaments etc. valued 
about Rs. 540/-. As a result of your 
such activities the people of the loca- 
lity became very much panicky and 
peace and order of the locality was 
completely disturbed.” 


4. In the counter it is further 
stated that in connection with the in- 
cidents mentioned in the grounds of 
detention two criminal cases were 
filed under Sections 395 and 397 of 
the Indian Penal Code. The detenu 
was not named in either of the first 
Information Reports but his compli- 
city in the said incidents transpired 
in the course of investigation. The 
petitioner was arrested on 30-9-1972. 
In both the cases the petitioner was 
released on bail on 21-12-1972. After 
attending the court on some dates, he 
jumped. bailon or after 21-6-1973 and 
remained absconding until he was ar- 
rested in pursuance of the detention 
order. The criminal cases could not 
be proceeded against him as the wit- 
nesses were unwilling to give evidence 
in court for fear of their lives. No 
infirmity is to be found in observing 
the formalities under the law. But we 
are of the opinion that the acts sta- 
ted in ground no. (ii) did not relate 
to the disturbance of the public order 
but merely concerned law and order. 
In connection with ground no. (i) one 
may say that the facts alleged there- 
under did affect the tempo and even 
flow of public life of the locality 
because when the villagers came, they 
were scared away by a bomb outrage 
presumably by explosion of bombs. 
The violent activities are said to have 
infused panicand terror inthe mind of 
the locality. But the second ground 
merely states that as a result of the 
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activities of the petitioner mentioned 
in that ground people of the locality 
became very much panicky and peace 
and order was completely disturbed. 
The mere activity of committing da- 
coity with deadly weapons in the 
house of a single individual at the 
dead of night could not necessarily 
lead to the inference of disturbance 
of public order as was made out in 
the last portion of the ground. It was 
necessary to state some activities 
other than the raid on the indivi- 
dual’s house to lend assurance to the 
fact that the District Magistrate found 
the public order disturbed and hence 
felt satisfied that the detention of 
the petitioner was necessary to pre- 
vent him from indulging in such acti- 
vities in future. Merely for creating 
law and order problem, a person could 
not be detained under MISA. Some- 
times the dividing line on the facts 
stated may be thin to determine whe- 
ther they constitute disturbance of 
public order or merely affect law 
and order. Yet the line is distinct in 
this case. 


5. In the case of Kuso Sah v. 
State of Bihar, (1974) 1 SCC 185 = 
(AIR 1974 SC 156), it has been said 
in paragraph 4: 

“These acts may raise problems 
of law and order but we find it im- 
possible to see their impact on public 
order. The two concepts have well 
defined contours, it being well esta- 
blished that stray and unorganised 
crimes of theft and assault are not 
matters of public order since they 
do not tend to affect the even flow of 
public life. 

Infractions of law are bound to some 
measure to lead to disorder but every 
infraction of law does not necessarily 
result in public disorder. As observed 
in Pushkar Mukherjee v. State of 
West Bengal, (1969) 2 SCR 635, 648 
= (1969 1 SCC 10, 19 = (AIR 1979 
SC 852 at p. 859 = 1970 Cri LJ 852 
at p. 3859, a line of demarcation must 
be drawn between serious and aggra- 
vated forms of disorder which direct- 
ly affect the community or injure the 
public interest and the relatively 
minor breaches of peace of a purely 
local significance which primarily in- 
jure specific individuals and only ina 
secondary sense public interest. In 
Dr. Ram Manohar Lohia v. State of 
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Bihar, (1966) 1 SCR 70%. 746 
= (ATR 1965 SC 740 at pp. 758, 
709 = 1966 Cri LJ 608 atp. 627) Hida- 
vatullah, J. has expressed this con- 
cept picturesquely by saying that one 
has to imagine three concentric cir- 
‘cles: law and order represents the 
largest circle within which is the next 
circle representing public order and 
the smallest circle represents the secu- 
rity of State. “Law and Order” com- 


prehends disorders of less gravity 
than those affecting “public order” 
just as “public order’ comprehends 


disorders of less gravity than those 
affecting “security of State’. 


6. In our judgment ground 
no. (ii) could not justify the detention 
of the petitioner for preventing him 
from acting in a manner prejudicial 
to the maintenance of public order. 
It has been repeatedly pointed out by 
this Court that even if one ground, 
out of two or more is found to vitiate 
the subjective satisfaction of the de- 
taining authority, the order of deten- 
tion falls. In such a situtation one 
does not know whether the authority 
would have thought it fit to pass an 
order of detention only on the basis 
rof the serviving ground or grounds. 
The order stands vitiated if some out 
of many grounds are found to have no 
Inexus with the object of detention. 


7. For the reasons stated above. 
we allow this writ application, make 
the rule absolute and direct the re- 
lease of the petitioner forthwith. 

Petition allowed. 


AIR 1975 SUPREME COURT 1218 
(From: AIR 1973 Delhi 1) 
A. N. RAY, C. J., K. K. MATHEW 
AND V. R. KRISHNA IYER, JJ. 
Union of India and another, Ap- 
pellants v. M/s. Rajdhani Grains & 
Jaggery Exchange Ltd. and others. 
` Respondents. 


Civil Appeal No. 603 of 1973, D/- 
` 19.-3-1975. 

(A) Forward Contracts (Eegula- 
tion) Act (1952), Ss. 144, 6, 4 <£), 15 
to 18, 26 — Forward Contract (Regu- 
lation) Rules (1954), R. 7A — Rule in- 


tra vires rule-making power — Area 
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covered by Sertions 6 and 14A dif- 
ferent — Scope of power of Commis- 
sion under S. 14-A — Power of Com- 
mission not conflicting with powers 
of Government under Ss. 15 to 18 — 
AIR 1973 Delhi 1, Reversed. 


Rule 7A is intra vires the rule- 
making power under Rule 26. It is 
open to the Commission to impose 
condition in the certificate of resis- 
tration to the effect that the company 
shall not commente trading in non- 
transferable specific delivery contract 
in any commodity without obtaining 
the prior approval of the Commission. 
AIR 1973 Delhi 1, Reversed. AIR 1973 
All 205, Approved; AIR 1963 SC 274, 
Relied on. (Para 14) 


Mere recognition by the Central 
Government of an association is not 
enough for carrying on business in 
forward contract, a certificate of re- 
gistration under Section 14A is a sine 
qua non. The area covered by Secs. 6 
and 14A is different. The fact that 
Central Government has power to 
attach conditions as regards the com- 
mcedities in respect of which the busi- 
ness of forward contract can be carri- 
ed on is not in any way incompatible 
with the power of the Commission to 
impose conditions as respects the com- 
modities in which the business can be 
conducted. (Para 10) 


When Section 14A says that no 
association shall carry on business in 
forward contracts except in aecord- 
ance with the conditions specified in 
the Certificate, there can be no doubt 
as to the nature of conditions which 
might be attached to a certificate of 
registration. (Para 10) 


The power of the Commission is 
plenary as regards the nature of the 
conditions which it can attach fer re- 
gulating and controlling the business 
of forward contracts of a particular 
Association. There is no reason to hold 
that specification of the commodities 
in respect of which business can be 
carried on isnot a condition concerned 
with the regulation and control of the 
business relating to forward contracts. 

(Para il} 


The provisions of Ss. 15 to 18 can 
never clash with the power of the 
Commission to impose conditions as 
respects the commodities in which the 
business of forward contract can be 
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carried on. Recognition of the power 
of the Commission to impose condi- 
tion as respect the commodities in 
which the business of forward con- 
tract can be carried on will not dero- 
gate in any manner from the general 
power of government to specify the 
commodities in relation to which the 
business of forward contract can be 
carried on generally. The Commission, 
being a subordinate body, is expected 
to act in conformity with the provi- 
sions of Sections 15 to 18. (Para 12) 

The commodities - in which the 
_ association can carry on the business 
of forward contract is.an integral part 
of its business activity. They are the 
subject matter or media for carrying 
on the business and specification of 
commodities in which business can be 
carried on is a condition sounding 
only in the realm of regulation and 
control of that business. (Para 13) 
Cases Referred: Chronological Paras 


ATR 1973 All 205 = ILR (1972) 2 on 
562 
AIR 1963 SC 274 = 


L. N. Sinha, Solicitor General 
{M/s. P. P. Rao & Girish Chandra, 
Advocates with him) for- Appellants; 
Bishamber Lal, Advocate. Amicus 
Curiae for Respondent No. 1. 

Judgment of the Court was deli- 
vered by 


MATHEW, J.:— Respondent No. 1, 


' ° a company registered under the Com- 


panies Act, together with respondents 
Nos. 2-and 3, members of the com- 
pany, filed a writ petition before the 
High Court of Delhi praying for qua- 
shing condition No. (ii) specified in 
the certificate of registration granted 
to respondent No. 1 under Sec. 14B 
of the Forward Contracts (Regula- 
tion) Act, 1952 (hereinafter referred 
to as ‘the Act’) to the effect that the 
company shall not commence trad- 
ing in non-transferable specific deli- 
very contracts in any commodity 
without obtaining the prior approval 
of the Forward Markets Commission 
{hereinafter referred to as ‘the Com- 


i = mission’) in writing as also a direction 


contained in a letter dated June 2, 
1964 from the Commission to @the 
company not to commence trading in 
non-transferable specifie delivery 
contracts in any commodity without 
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obtaining the prior approval of the 
Commission in writing. 


2. A learned Single Judge of 
the High Court allowed the writ peti- 
tion and auashed the condition in the 
certificate and the direction in the let- 
ter. The appellants preferred an ap- 
peal against the order before a Divi- 
sion Bench. That was dismissed. This 
appeal, by certificate, is against the 
order of the Division Bench. To ap- 
preciate the controversy in this case 
it is necessary to have an idea as to 
the object of the Act gatherable from 
the preamble and its provisions. The 
preamble to the Act states that the 
object of the Act is to provide 
for regulation of certain matters re- 
lating to forward contracts the 
prohibition of options in goods 
and for matters connected there- 
with. The Central Government is 
given power under the Act to ex- 
tend its provisions by notification to 
various classes of goods and to dif- 
ferent areas as and when necessary. 
The general scheme of the Act is that 
forward contracts should be allowed 
to be entered into only in accordance 
with the rules and eee. of recos- 
nized associations. Section .2 (a) de- 
fines an ‘association’ as meaning a 
body of individuals, whether incor- 
porated or not, constituted for the 
purpose of regulating and controlling 
the business of the sale or purchase 
of any goods. A ‘registered associa- 
tion’ is defined in Section 2 (jj) as 
meaning an association to which for 
the time being a certificate of regis- 
tration has been granted by the Com- 
mission under Section 14B. Section 2 
(c) of the Act defines ‘forward con- 
tract’? and Sections 2 (f), 2 (i), 2 (m) 
and2 ((n) respectively define ‘non- 
transferable specific delivery contract” 
“ready delivery contract’, “specific 
delivery contract” and “transferable 
specific delivery contract”. It is clear 
from these definitions that specific 
delivery contract, transferable speci- 
fic delivery contract and non-trans- 
ferable specific delivery contract are 
all different forms of forward con- 
tract. Chapter Ii of the Act concerns 
the establishment and constitution of 
the Commission and Section 4 occur- 
ring in that chapter enumerates the 
functions of the Commission. Cha- 
pter III provides for recognition 
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of associations concerned with regula- 
tion and control of forward contracts 
and deals with the ‘rights, duties and 
obligations of recognized associations 
as also the powers of the Central 
Government in relation to them. Cha- 
pter IITA was inserted in the Act by 
Act 62 of 1960 as Parliament found 
after watching the working of the Act 
for six years that the provisions of 
the Act as it stood were not adequate 
to cope with the evil of excessive spe~ 
culation and other malpractices pre- 
valent in forward markets. Section 
14A in that chapter provides for the 
certificate of registration being ob- 
tained by all associations concerned 
with the regulation and control of 
business relating to forward ccntracts 
and the power of the Commission to 
grant or refuse such certificate of re~ 
gistration. Chapter IV which contains 
Sections 15 to 19 of the Act deals with 
regulation, control and prohibition of 
forward contracts in any goods, class 
of goods by the Central Government 
and also makes special provisions in 
respect of non-transferable specific 
delivery contracts and transferable 
specific delivery contracts and for 
prohibition of option in goods. Chap- 
ter V of the Act deals with penalties 
and precedure. 


The controversy in this case 
centres round the correct construc- 
tion to be put on Section 14A of the 
Act. The material portion of the sec- 
tion reads: 


“14A (1) No association concern- 
ed with the regulation and control of 
business relating to forward contracts 
shall, after the commencement of the 
Forward Contracts (Regulation) 
Amendment Act, 1960 (hereinafter re- 
ferred to as such commencement) car- 
ry on such business except under, and 
in accordance with, the conditions of 
a certificate of registration granted 
under this Act by the Commission.” 


4, Section 14B says that on 
receipt of an application under Sec- 
tion 14-A, the Commission may, after 
making such enquiry as it considers 
necessary, by order in writing grant 
or refuse to grant the certificate. 


5. Section 15 says that the 
Central Government may, by notifi- 
cation in the official gazette, declare 
that section to apply to such goods or 
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class of goods and in such areas as 
may be specified in the notification 
and thereupon, subject to the provi- 
sions contained in Section 18, every 
forward contract for the sale or pur- 
chase of any goods specified in the 
notification which is entered into in 
the area specified therein otherwise 
than between members of a recognis- 
ed association or through or with any 
such members shall be illegal. Sec- 
tion 16 provides that where a notifi- 
cation has been issued under S. 15, 
then notwithstanding anything con- 
tained in any other law for the time 
being in force or in any custom, usage 
or practice of the trade or the terms 
of any contract or the bye-laws of 
any association concerned relating to 
any contract — (a) every contract for 
sale or purchase of any goods speci- 
fied in the notification shall be deem- 
ed to be closed out at such rate as the 
Central Government may fix in this 
behalf and (b) all differences arising 
out of any contract so deemed to be 
closed out shall be payable on the 
basis of the rate fixed under cl. (a). 
Section 17 provides that the Central 
Government may by notification in 
the official gazette declare that no 
person shall, save with the permission 
of the ‘Central Government, enter into 
any forward contract for sale or pur- 
chase of any goods or class of goods 
specified in the notification and to 
which the provisions of Section 15 
have not been made applicable, ex- 
cept to the extent and in the manner, 
if any, as may be specified in the 
notification and all forward contracts 
in contravention of the above provi- 
sion entered into after the publication 
of the notification shall be illegal. 
Section 18 provides that provisions in 
Chapter III and Chapter IV shall ap- 
ply to non-transferable specific deli- 
very contracts for the sale or purchase 
of any goods. 


6. Section 26 confers power 
upon Government to make rules for 
carrying out the object of the Act. 
The material rule for our purpose is 
Rule 7A of the Forward Contracts 
(Regulation) Rules, 1954, framed by 
the Government. It states that the 
certificate of registration granted to 
an association under sub-clause (b) of 
clause (3) of S. 14A of the Act shall 
be in form B and the certificate of 
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registration granted to an association 
under Section 14B of the Act shall be 
in form F; and in each case, the 
certificate shall incorporate the condi- 
tions, if any, subject to which it 1s 
granted. The material portion of Form 
F states: 

“The registration hereby granted 

is subject to the conditions (i) that the 
said association shall comply with 
such directions as may from time to 
time be given by the Forward Mar- 
kets Commission and (ii) that the said 
association shall not conduct forward 
trading in any commodity other than 
those specified hereunder except with 
the previous approval of the Forward 
Markets Commission.” 
Conditions Nos. (i) and (ii) of the Cer- 
tificate of Registration granted to res- 
pondent No. 1 are the same as those 
specified in Form F. 


7: The High Court was of the 
view that the conditions which the 
Commission could attach to the cer- 
tificate of registration were those 
which relate to the manner and the 
method of carrying on the business 
of forward contract, that condition 
No. (ii) in the certificate did not re- 
-late to the manner or method of car- 
rying on the business and that no 
power to impose such a condition 
could be implied as that would be 
repugnant to the power of govern- 
ment to control, regulate ‘or prohibit 
forward trade in respect of any com- 
modities vested in the Central Gov- 
ernment under Sections 15 to 18 of 
the Act. 


8. Section 6 provides that the 
Central Government may, if it _is 
satisfied that it would be in the in- 
terest of trade and also in public in- 
terest to grant recognition to an as- 
sociation, grant recognition to the 
association in such form and with 
such condition as may be specified or 
prescribed and shall specify in such 
recognition the goods or, classes of 
goods with respect to which forward 
contracts may be entered into between 
the members of such association or 
through or with any such member. 


9. According to the High 
Court. while Section 6 which gives 
power to the Central Government to 
accord recognition to an association 
provides for specifying the goods in 
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respect of which forward contract 
may be entered into by the members 
of the recognized association, S. 14A 
is silent in regard to this matter im- 
plying thereby that the Commission 
has no power under this section to 
specify the goods in respect of which 
forward trading can be carried on. 


10. Recognition of an associa- 
tion under Section 6 carries with it 
certain duties and confers certain 
rights on the association. Section 8 
states that every recognized associa- 
tion shall furnish to the Central Gov- 
ernment such periodical returns as 
may be prescribed. Section 9A provi- 
des that a recognised association may 
make rules with respect to matters 
specified therein. The fact that an 
association is recognised by the Cen- 
tral Government would not enable it 
to carry on the business in forward 
contract. For carrying on business in 
forward contract, a certificate of re- 
gistration under Section 14A is asine 
qua non. The area covered by Sec- 
tions 6 and 14A is different. The fact 
that Central Government has power 
to attach conditions as regards the 
commodities in respect of which the 
business of forward contract can be 
carried on is not in any way incom- 
patible with the power of the Com- 
mission to impose conditions as res- 
pects the commodities in which the 
business can be conducted. The con- 
ditions in the market dealing with 
forward contract do not remain static. 


They change. And unless the Com- . 


mission is invested with power to im- 
pose further conditions with respect 
to the commodities in which the busi- 
ness of forward contract can be carri- 
ed on, the object of constituting the 
Commission would be frustrated. The 
assumption by the High Court 
that when once conditions as to com- 
modities in respect of which business 
ean be carried on have been laid 
down at the time recognition was 
granted by Government, the power 
of the Commission to attach further 
conditions as to the commodities in 
which transactions in forward con- 
tract can be carried on, would be re- 
pugnant to the power of the Govern- 
ment, fails to take note of the chang- 
ing conditions in the market. When 
Section 14A says that ne association 
shall carry on: business im forward 
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Contracts except in accordance with 
the conditions specified in the Certi- 
ficate, there can be no doubt as to the 
nature of conditions which might be 
attached to a certificate of registra- 
tion. Under clause (f) of Section 4, the 
Commission has “to perform such 
ether duties and exercise such other 
powers as may be assigned to the 
Commission by or under this Act, or 
as may be prescribed.” Dealing with 
the expression “by or under this Act 
or as may be prescribed” in S. 4 (f), 
this Court has said in I.P. Gupta vV. 
W. R. Natu, AIR 1963 SC 274 that 
there was no limitation upon the 
nature of the power that might be 
conferred except that which might 
flow from its having to be one in 
relation to the regulation of forward 
trading in goods which the Act is. de- 
signed to effectuate. ‘The Court ob- 
served that where the Court is con- 
cerned with the question whether it 
is legally competent to vest a parti- 
cular power in a statutory body, the 
proper rule of interpretation would 
be that unless the nature of the power 
is such as is incompatible with the 
purpose for which the body is created, 
or unless the particular power is con- 
tra-indicated by any specific provi- 
sion of the enactment bringing the 
body into existence, any power which 
would further the provisions of the 
Act could be legally conferred on it. 
And, as we already said, Rule TA 
prescribes the conditions under which 
a certificate of registration can be 
issued and that authorises the incor- 
poration of condition No. (ii) in the 
certificate of registration. 


11. We think that the reason- 
ing of the High Court that Sec. 14A 
authorises only the imposition of con- 
ditions as to the manner in which the 
business in forward contracts can be 
carried on and that the section has 
nothing to do with the commo- 
dities with respect to which for- 
ward contracts can be carried on is 
fallacious. We cannot read any such 
limitation in the language of S. 14A 
nor can we find any indication in the 
other provisions of the Act to the 
contrary. In other words, the power 
of the Commission is plenary as re- 
gards the nature of the conditions 
which it can attach for regulating and 
controlling the business of forward 


contracts of a particular Association. 
We see no reason to think that specifi- 
cation of the commodities in respect 
of which business can be carried on 
is not a condition concerned with the 
regulation and control of the business 
relating to forward contracts. 


12. Sections 15 to 18 authorise 
the Central Government to impose 
restrictions as to the commodities with 
respect to which business in forward 
contracts can be carried on. These 
restrictions or prohibitions are general 
in charecter and apply to all persons 
without any exceptions. The sec- 
tions are not concerned with restric- 
tions or prohibitions as regards the 
commodities in respect of which busi- 
ness in forward contract can be carri- 
ed.on by a particular association or 
its members, The Commission alone 
is invested with the power to impose 
condition or prohibition with regard 
to the commodities in respect of 
which forward contracts can be en- 
tered into by a particular association. 
These provisions can never clash with 
the power of the Commission to im- 
pose conditions as respects the com- 
modities in which the business of for- 
ward: contract can be carried on. Re- 
cognition of the power of the Com- 
mission to impose condition as respect 
the commodities in which the busi- 
ness of forward contract can be carri- 
ed on will not derogate in any man- 
ner from the general power of gov- 
ernment to specify the commodities 
in relation to which the business of 
forward contract can be carried on 
generally. The Commission, being a 


` subordinate body, is expected to act 


in conformity with the provisions of 
Sections 15 to 18. Co-existence of 
these powers in the manner indicated 
is warranted by the rule of harmo- 
nious construction. 


13. It is not a relevant consi- 
deration that the imposition of condi- 
tion as to the cammodities in respect 
of which business of forward contract 
can be carried on would have the ef- 
fect of curtailing the area of business 
of an association, for the very idea of 
setting up the Commission was to 
supervise and regulate the business of 
forward contract by imposing condi- 
tions subject to which alone the as- 
sociation can carry on business. Con- 
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ditions are nothing but qualification, 
restriction or limitation modifying or 
even destroying to a certain extent 
the right to carry on the business. 
The commodities in which the asso- 
Ciation can carry on the business of 
forward contract is an integral part 
of its business activity. They are the 
subject matter or media for carrying 
on the business and specification of 
commodities in which business can 
be carried on is a condition sounding 
only in the realm of regulation and 
control of that business. 


14, We therefore hold that 
Rule 7A is intra vires the rule making 
power and that it was open to the 
Commission to impose condition No. 
(li) in the certificate of registration. 
It must follow that the condition im- 
pugned was valid and that the direc- 
,|tion issued by the Commission to the 
respondent was justified. 


15. We are glad to find that 
the view which we have expressed 
has been taken by the High Court of 
Allahabad in Union of India v. Bul- 
lion and Agricultural Exchange Ltd., 
ILR (1972) 2 All 562 = (AIR 1973 All 
205), after considering the relevant 
decisions including the one under this 
appeal. 

16. We set aside the order of 
the High Court and allow the appeal 
without any order as to costs. 


17. There was no appearance 
for the respondents. The Court ac- 
knowledges its indebtedness to Shri 
Bishamber Lal, Advocate, for the 
assistance rendered by him as amicus 


curiae. 
Appeal allowed. 


AIR 1975 SUPREME COURT 1223 
(From: Andhra Pradesh) 

M. H. BEG, V. R. KRISHNA IYER 
AND P. K. GOSWAMI, JJ. 
Firm of Pratapchand Nopaji, Ap- 

pellant v. Firm of Kotrike Venkata 

Setty & Sons ete., Respondents. 
Civil Appeals Nos. 2382-2384 of 

1968, D/- 12-12-1974. 

(A) Contract Act, Ss. 23, 30 and 

222 — Wagering Contract — Essen- 

tials — Mere agreement to engage in 
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speculation on the rise and fall in 
prices of goods is not necessarily a 
wagering contract — Badla transac- 
tions, nature and incidents of — Con- 
tract between A and B that B should 
enter into badla transactions in goods 
on behalf of A is only contract that B 
should engage in speculation on the 
rise and fall of prices of goods on be- 
half of A — As between A and B the 
contract is not a wagering contract — 
But the contract was held to be other- 
wise void under S. 23, Contract Act 
as being for an object which was 
prohibited by law, namely, the statu- 
tes forbidding forward contracts — 
Void. contracts and illegal contracts— 
Distinction between. 

In a wagering contract there has to 
be mutuality in the sense that the gain 
of one party would be the loss of the 
other on the happening of the`uncer- 
tain event which is the subject-matter 
of a wager. Speculation does not 
necessarily involve a contract by way 
of wager and to constitute such a 
contract, a common intention to wager 


is essential AIR 1917 P.C. 101, 
Followed. 
The „defendant appointed the 


plaintiffs as his commission agents to 
do business in oil seeds in the Bom- 
bay market. The Plaintiffs were au- 
thorised to do business through sub- 
agents working on commission basis. 
The plaintiffs were also authorised to 
do the business according to the cus- 
tom of “badla” prevailing in the 
Bombay market. 


On loss being incurred by the 
Plaintiffs on settlement of accounts 
of the badla transactions with the 
other parties to the badla transactions, 
the Plaintiffs sued the Defendant for 
indemnity to recover the losses under 
S. 222 of the Contract Act. 

Held: so far as the contract be- 
tween the Plaintiffs and Defendant 
was concerned. such a contract was 
not a wagering contract although 
both parties knew that their intention 
was only to speculate on the rise and 
fall of prices, and although in badla 
transactions there is no intention at 
any time that the goods sold or pur- 
chased should be actually delivered to 
the purchaser. 


(Incidents of “badla” transactions 
explained. (Halsbury’s Laws of En- 
gland 3rd Ed, Vol. 36 at pp. 547, 548 


“te 
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quoted). Such transactions as to goods 
were exactly similar to transactions 
of “conversion” or “carrying caver” in 
the terminology of the Stock Exchan- 
ges with regard to dealings in securi- 
ties.) 


It was held that though the con- 
tract between the plaintiffs end de- 
fendant that the plaintiffs should en- 
ter into badla transactions on defen- 
dant’s behalf did not amount to a 
wagering contract as between the 
plaintiffs and defendant, yet, tne con- 
tract was otherwise void as having 
been entered into for an object which 
was prohibited by law, namely, the 
statutes forbidding forward contracts. 


Provisions of Bombay Forward 
Contracts Control Act (64 of 1947) and 
Oil Seeds Forward Contracts Prohi- 
bition Order 1943, (kept alive by Sec- 
tion 17 ofthe Essential Supplies (Tem- 
porary Powers) Act, 1946) and other 
provisions referred to and discussed 
in this connection. 


The contracts under consideration 
were held to be prohibited under the 
Prohibitions of the Essential Supplies 
Act read with the Central Order of 
1943. Held also that they were not 
shown to be covered by the condi- 
tions for their exemption from pro- 
hibition. AIR 1967 SC 986 Foll. 

(Paras 4, 5 9, 15) 


(B) Contract Act, S. 23 — Scope 
and principle — Collateral agreement 
— “Void” and “unlawful — Distinc- 
tion — Object of agreement not for- 
bidden merely because it results in a 
void transaction unless the object is 
prohibited by law — Principal and 
agent — Badla transactions by agent 
with third parties — Suit by agent 
against principal for recovery of los- 
ses incurred on such transactions — 
Maintainability — Contract Act, Sec- 
tion 222. 


If an agreement is merely col- 
lateral to another or constitutes an 
aid facilitating the carrying out of the 
object of the other agreement which, 
though void, is not in itself prohibited, 
within the meaning of section 23 of 
the Contract Act, it may be enforced 
as a collateral agreement. If, on the 
other hand, it is part of a mechanism 
meant to carry out what the law has 
actually prohibited, Courts will not 
countenance a claim based upon the 
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agreement because it will be tainted 
with an illegality of the object sought 
to be achieved which is hit by S. 23 
of the Contract Act, It is well esta- 
blished that the object of an agree- 
ment cannot be said to be forbidden 
or unlawful merely because the agree- 
ment results in what is known as 
void contract. A void agreement, 
when coupled with other facts, may 
become part of a transaction which 


` creates legal rights, but this is not so 


if the object is prohibited or “malain 


se”, (Para 7) 
(C) Contract Act, S. 23 — Illegal 
contract through agent — Immaterial 


whether agent deals with third party 
as being a principal or as being his 
sub-agent. 


A entering into contract with 
B under which B was to engage on 
A’s behalf in speculative business in 
the commodities market in Bombay 
— B entering into contracts with third 
parties for the purpose of carrying 
out the object of his contract with A 
and on incurring losses, suing A for 
the recovery of the losses under Sec- 
tion 222 of the Contract Act — on a 
question being raised whether B en- 
tered into the contracts with the third 
parties on the footing of such third 
parties being principals or his agents. 


Held that if the contract between 
A and B was held to be illegal under 
S. 23 of the Contract Act, B's suit 
against A must fail on that ground. 
It is immaterial for this purpose whe- 
ther B's dealings with such third 
parties (whom he engaged for the 
purpose of carrying out his contract 
with A) were on the footing of such 
third parties being principals or B’s 
agents. (Para 8) 

(D) Contract Act, S. 23 — The 
mere fact that the contract between 
the plaintiff and the defendants was 
entered into at Kurnool in the State 
of Andhra Pradesh would not make 
any difference in principle if the ob- 
jects of the contract which were to be 
earried out at Bombay were of such a 
kind as to be hit by S. 23 of the Con- 
tract Act. 


The provisions of the -Control 
Order were applicable throughout 
India and are not confined to forward 
contracts entered into or meant to be 
carried out in any particular part of 
India. (Para 8) 
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(E) Contract Act, S. 23 — Col- 
lateral agreements — Agreements col- 
lateral to void or prohibited contracts 
are also not enforceable. AIR 1959 SC 
781, Ref. to. (Para 17) 


(F) Contract Act, S. 224 — A 
claim for indemnification under Sec- 
tion 222 of the Act is only maintain- 
able of the acts which the agent is 
employed to do are lawful — Agree- 


ment to commit criminal acts are ex- . 


pressly and specifically excluded by 
S. 224 from the Scope of any right to 
any indemnity — Agent authorised 
to enter into forward contracts for 
dealing in oil seeds — Entering into 
such contracts madeacriminal offence 
under Bombay Forward Contracts 
Control Act (64 of 1947) and the Oil 
Seeds (Forward Contracts Prohibition) 
Order, 1943 — Agent incurring losses 
on such contracts cannot claim inde- 
mnification from principal under Sec- 
fion 222, (Para 19) 
Cases Referred: Chronological Paras 
AIR 1967 SC 986 = (1967) 1 SCR ee 


AIR 1959 SC 781 = (1959) Supp 2 
SCR 406 6, 17 
(1921) 2 KB 351 = 90 LJKB 664 6 
AIR 1917 PC 101 = (1918) 45 Ind 
App 29 " $ 


Judgment of the Court was deli- 
vered by 


BEG, J.:— The three consolidated 
appeals before us by grant of special 
leave are directed against a common 
judgment ofthe High Courtof Andhra 
Pradesh, by which the plaintiff's 
appeals in three suits, filed on similar 
facts, were dismissed. They can be 
decided by us on the question whether 
the contracts set up by the plaintiff-ap- 
pellant were struck by the provisions 
of Section 23 of the Contract Act. The 
section reads as follows: 


“23. The consideration or object 
of an agreement is lawful, unless it is 
forbidden by law; or 

is of suchanature that,if permit- 

ted, it would defeat the provisions of 
any law; or is fraudulent; or 

involves or implies injury to the 
person or property of another; or 

the Court regards it as immoral, 
or opposed to public policy. 

In each of these cases, the consi- 
deration or object of an agreement is 
said to be unlawful. Every agreement 
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of which the object or consideration 
is unlawful, is void”. 


The appellant, Firm of Pratap- 
chand Nopaji, is the plaintiff in all 
the three suits, but the defendants of 
each suit, the respondents before us, 
are different. The plaintiff claimed 
Rs. 78.201/15 ans. in original suit No. 
106 of 1954, Rs. 13,978/4 ans. in origi- 
nal suit No. 107 of 1954 and Rupees 
91,697/4 ans. in original suit No. 114 
of 1954, as amounts due to indemnify 
him under Section 222 of the Con- 
tract Act on the strength of payments 
Said to have been made by the plain- 
tiff to third parties on behalf of the 
defendants who are alleged to have 
directed the plaintiff to enter into 
“badla” transactions for them. Three 
other suits, claiming amounts alleged 
to have been borrowed, also filed by 
the same plaintiff, were tried together 
with these three suits; but, we are 
not concerned here with the other 
three suits from the dismissal of 
which no appeal was preferred. 


2. The character of the con- 
tract set up in each case is brought 
out by paragraph 3 of the original 
suit No. 106 of 1954 where the plain- 
tiff said: 


“The defendants are big merch- 
ants and have been carrying on trade 
outside Dhone, even in places like 
Bombay. They wanted to do the busi- 
ness of purchasing and selling ground- 
nut seeds and oil seeds in Bombay 
market and for this purpose engaged 
the plaintiffs as commission agents to 
contact with Bombay Commission 
Agents, who were entering into con- 
tracts with customers for purchasing 
or selling groundnut seeds and castor 
oil seeds, according to the orders of 
the defendants which the plaintiffs 
were communicating to them. The 
Bombay commission agents used to 
give intimation to the plaintiffs of the 
fact of having executed- the orders 
(the contracts of sale or purchase) and 
the terms, the rate etc., of the con- 
tracts. The plaintiffs were immediately 
communicating the information to the 
defendants. The business was accord- 
ing to the custom prevailing in the 
Bombay Market, viz. the custom of 
Badla. The defendants not only 
agreed in general to abide by the cus- . 
tom of Badla, but specifically consen- 
ted to every such Badla. At the re- 
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quest of the defendants the transac- 
tions were settled after undergoitiy a 
few badlas. Such settlements were 
beneficial to the defendants as the mar- 
ket was falling and delay would have 
meant greater loss: when the market 
was falling the Bombay agents were 
pressing for cash settlement on pain 
of deelaring them as defaulters which 
will result in a disability fo do any 
further business. The defendants knew 
this state of affairs and they realised 
that a settlement was the only course 
beneficial to them. So they specifical- 
ly told the plamtiffs that they must 
at amy cost preserve their reputation 
in the Bombay market and with 
plaintiffs. The defendants hence agreed. 
to pay the amount andontheir request 
and on their behalfthe plaintifis paid 
al amounts due to the Bombay 
Commission Agents aecording to the 
Patties sent by the Bombay Agents in 
respect of the transactions relating to 
the defendants. The defendanis also 
agreed to pay to the plaintiffs interests 
on the amounts so advanced by the 
plaintiffs for payment to the Eombay 
agents. The Bombay Commission 
agents were sending patties of frans- 
actions to the plaintiffs. As already 
stated, at the request of the defen- 
dants, the plaintiffs paid all such los- 
ses and other charges according to the 
patties sent by Bombay Commission 
agents on the promise of the de- 
fendants te repay all such amounts te 
the plaintiffs with interest. The ex- 
tracts of the accounts filed with this 
plaint show the transactions and the 
amounts paid by the plaintiffs at the 
request of and on behalf of the de- 
fendants”. 

3. The plaintiffs case was 
that the authority fo engage in Badla 
transactions on forward contracts, 
which are contracts for the dalivery 
of specified goods on future dates, im~ 
plied what is known as “continuation” 
or “carrying over” in the terminology 
of the Stock Exchange. The meaning 
of such a transaction is given, in Hals- 
bury’s Laws of England — 3rd Edn. 
Vol. 36 at p. 547 (para 842) as follows: 


‘kf a purchaser of securities du- 
ring a dealing period does not wish 
toa complete his purchase during the 
next following settlement period he 
may arrange to resell for the current 
account fhe securities which he has 
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agreed to buy for that account, and 
to purchase for the new account. Con- 
versely, a seller of securities during 
a dealing period who does not wish 
to deliver during the next following 
settlement period may arrange to re- 
purchase for thea current account the 
securities which ha has agreed te sell, 
and to sell for the new aecount. Such 
an arrangement is known as a conti- 
nuation or carrying over”. 

This is explained further and distin- 
guished from a loan (at page 548 — 
para 845}: 

; “Continuation or carrying-over is 
in form and in law a sale and repur- 
chase, or a purchase and resale, as 
fhe case may be. It is a new contract, 
and not merely gefting further time 
ee _ performance of the old con- 

c 


A continuation being a contract 
of sale and repurchase and not a Ioan, 
the original seller becomes again the 
absolute owner of the securities carri- 
ed over, and is not bound to redeli- 
ver the identical securities but an 
equal amount of similar securities. If 
therefore, he sells the securities taken 
in by him and makes a profit there- 
on, he may refain it to his own use. 
In the case of a Joan, however, if the 
Iender sells the securities deposited, 
the borrower may charge him with 
the price obtained for them if he 


~ finds it to his interest to do so”. 


Under the Defence of India Rules, 
the definition of Badla provides that 
it “includes a contango and a back- 
wardation and any other arrangement 
whereby the performance of any obli- 
gation under a contract to take or 
give delivery of securities within a 
stipulated period is postpened to some 
future date in consideration of the 
payment or receipt of interest or 
other charges”. . 

“Carrying-over” or “eon- 
tinuation” is also given as ene of the 
meanings of the term “eontango” ‘or 
“hackwardation” in Halsbury’s Laws 
of England — 3rd. Edn. Vol. 36 at 
p. 548. If we substitute “goods”, in 
respect of which forward contracts 
are made. for “securities”, we get the 
exact nature of the transactions set 
up by the plaintiff in each case. They! 
are nothing short of contracts for 
speculation in rise and fall of prices 
of goods purchased only notionally 


+ 
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without any intention to actually de- 
jliver them to the purchasers. In such 
a transaction, a purchaser is not at all 
expected to make a demand for actual 
delivery of goods ostensibly sold. 


5. We find considerable force 
in the plaintiffs’ contention that at 
least contracts between the plaintiffs 
and defendants were not wagering 
contracts although we think, in agree- 
ment with the High Court, that each 
party knew that their object was to 
indulge in, speculation. In Bhagwan- 
das Parsaram (A firm) v. Burjorji 
Ruttonji Bomanji, (1918) 45 Ind App 29 
at p. 338={ATR 1917 PC 101 atp. 106); 
after examining the facts of a case in 
which a firm of “pucca adatias” was 
authorised. by a defendent intending 
to speculate in differences, to sell and 
then to re-sell for the purpose of mak- 
ing profits, it was found that, as the 
plaintiff could not be said to either 
lose or benefit correspondingly from 
variations in price, there could be no 
apreement in the nature of a wager 
between the principal and the agent 
whatever may have been intentions of 
the principal. It was held that, in a 


itain event whichisthe subject-matter 
jof’a wager. It was pointed out there 
(at p. 33): 

“Speculation does not necessarily 
involve a contract by way of wager, 
and to constitute such a‘ contract a 
common intention to wager is essen- 





tial. No such intention has been 
proved”. 
We, therefore, accept the contention 


of the appellant that there was no 
wagering contract between the plain- 
tiff and any of the defendants. 


G» The next question we may 
consider is whether the contracts set 
up could be said .tobe collateral con- 
tracts quite unaffected bythe objects 
or intentions of defendantsin enter- 
ing into these contracts which involved 
making of other contracts which may 
ormaynotbe wagering contracts but 
were not “prohibited”. 
was placed upon Gherulal Parakh v. 
Mahadeodas Maiya, _ (1959) Supp 2 
SCR 406 at p. 481 = (AIR 1959 SC 
-78i at p. 792), where the object of a 
contract or partnership was to enter 
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into forward contracts for the pur- 
chase and sale of wheat spas to specu- 
late im rise and fall of price of wheat 
in future. The object of the partner- 
ship was held to be not illegal. within 
the meaning of Section 22 of the Con- 
tract Act, although the business for 
which the partnership was formed 
was held to involve wagering. The 
position was thus summarised -there 
(at p. 431x 


“The aforesaid discussion yields 
the following results: 


(1) Under the common Law of 
England a contract of wager is valid 
and therefore both the primary con- 
tract as well as the collateral agree- 
ment in respect thereof are enforce- 
able; (2) after the enactment of the 
Gaming Act. 1845, a wager is made 
void but not illegal in the sense of 
being forbidden by Jaw, and there- 
after a primary agreement of wager 
is void but a collateral agreement is 
enforceable: (3) there was a conflict 
on the question whether the second 
part of Section 18 of the Gaming Act, 
1845, would cover a ease for the re- 
covery of money or valuable thing 
alleged to be won upon any ‘wager 
under a substituted contract between 
the same parties: the House of Lords 
in Hills case ((1921)2 KB 351) had 
finally resolved the conflict by hold- 
ing that such a claim was not sus- 
tainable whether it was made under 
the original contract of wager be- 
tween the parties or under a substi- 
tuted agreement between them; (4) 
under the Gaming Act, 1892, in view 
of its wide and comprehensive phra- 
seology, even collateral contracts, m- 
cluding partnership agreements, are 
not enforceable; (5) Section 30 of the 
indian Contract Act is based upon the 
provisions of Section 18 of the Gam- 
ing Act, 1845, and though a wager is 
void and unenforceable, it is not 
forbidden by law and therefore the 


- object of a collateral agreement is not 


unlawful under Section 23 of the 
Contract Act; and (6) partnership being 
an agreement within the of 
Section 23 of the Indian Contract Act, 
it is not unlawful, though its object 
is to earryon wagering transactians. 
We, therefore, hold that in the present 
ease the partnership is not uniawtul 
within the meaning of S. 23 {a) of 
the Contract Act. 
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Re. (ii) Public Policy: The learn- 
ed Counsel for the appellant contends 
that the concept of public policy is 
very comprehensive and that in India, 
particularly after independence, its 
content should be measured having 
regard to political, social and econo- 
mic policies of a welfare State, and 
the traditions ofthis ancient country 
reflected in Srutis, Smritis and Niban- 
das. Before adverting to the argument 
of the learned Counsel, it wauld be 
convenient at the outset to ascertain 
the meaning of this concept and to 
note how the Courts in England and 
India have applied it to different 
situations. Cheshire and  Fifoot in 
their book on “Law of Contract’, 3rd 
Edn.. observe at page 280 thus: 


“The public interests which it is 
designed to protect are so comprehen- 
sive and heterogeneous, and opinions 
as to what is injurious must of neces- 
sity vary so greatly with the social 
and moral convictions, and at times 
even with the political views, of dif- 
ferent judges, that it forms a treache- 
rous and unstable ground for legal 
decision .... These questions have 
agitated the Courts in the past, . but 
the present state of the law would 
appear to be reasonably clear. Two 
observations may be made with some 
degree of assurance. 


First, although the rules already 
established by precedent must be 
moulded to fit the new conditions of 
a changing world, it is no longer legi- 
timate for the Courts to invent a new 
head of public policy. A judge is not 
free to speculate upon what, in his 
opinion, is for the good of the com- 
munity. He must be content to apply. 
either directly or by way of analogy, 
the principles laid down in previous 
decisions. He must expound, not ex- 
pand, this particular branch of the 
law. 


Secondly, even though the con- 
tract is one which prima facie falls 
under one of the recognized heads of 
public policy, it will not be held il- 
legal unless its harmful qualities are 
indisputable. The doctrine, as Lord 
_ Atkin remarked in a leading case, 
should only be invoked in clear cases 
in which the harm to the public is 
substantially incontestable, and does 
not depend upon the idiosyncratic in- 


AIR. 


ferences of a few judicial minds. ... 
In popular language. ... the contract 
should be given the benefit of the 
doubt’’.”” 


Ta If an agreement is merely 
collateral to another or constitutes an 
aid facilitating the carrying out of the 
object of the other agreement which, 
though void, is not in itself prohibit- 
ed, within the meaning of Section 23 
of the Contract Act, it may be enforced 
as a collateral agreement. If on the 
other hand, it is part of a mechanism 
meant to defeat what the law 
has actually prohibited, the Courts 
will not countenance a claim based 
upon the agreement because it will be 
tainted with an illegality of the ob- 
lect sought to be achieved which is 
hit by Section 23 of the Contract Act. 
It is well established that the object 
of an agreement cannot be said to be 
forbidden or unlawful merely because 
the agreement results in what is 

own as a.“void contract’. A void 
agreement, when coupled with other 
facts, may become part of a transac- 
tion which creates legal rights, but 
this is not so if the object is prohibi- 
ted or “mala in se”, Therefore, the 
real question before us is: Is the 
agreement between the parties in 
each case, which was to ' be carried 
out in Bombay. so connected with 
the execution of an object prohibited 
by either a law applicable in Bombay 
or a law more widely applicable so 
as to be hit by Section 23 of the Con- 
tract Act? - 


8. A question which has been 
raised before us is whether the plain- 
tiff, who entered into contracts with 
third parties, who appeared as wit- 
neses in the cases now before us. so 
that these third parties made the pur- 
chases and settlements in Bombay, 
the payments for which are the sub- 
ject-matter of suits, was dealing with 
them as a principal.to principal. The 
High Court had found that the rela- 
tionship between the plaintiff and 
the third parties he employed to con- 
clude the transactions was that of a 
principal to principal. The question 
whether the parties through whom 
the plaintiff actually alleged carrying 
out of the contract set up between the 
plaintiff and the defendants --eould 
themselves be regarded as principals 
oragents ofthe plaintiff will become 


~ 
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quite immaterial if the objects of the 
contracts are found to be tainted with 
the kind of illegality which is struck 
‘py Section 23 of the Contract Act. 
Again. the mere fact that the con- 
tracts between the plaintiff and 
the defendants were entered into at 
Kurnool in the State of Andhra Pra- 
desh would also not make any dif- 
ference in principle if the objects of 
contracts which were to be carried 
out at Bombay were of such a kind 
as to be hit by Sec. 23 of the Act. The 
principle which would apply, if the 
objects are struck by Section 23 of 
the Contract Act, is embodied in the 
maxim: “Qui facit per alium facit per 
se” (What one does through another 
is done by oneself). To put it in 
another form, that which cannot be 
done directly may not be done m- 
directly by engaging another outside 
the prohibited area to do the illegal 
act within the prohibited area. It is 
immaterial whether, for the doing of 
such an illegal act, the agent employ- 
ed is given the wider powers or au- 
thority of the “pucca adatia”, 
the High Court had held, he is cloth- 
ed with the powers of an ordinary 
commission agent only. 


9. In view of the opinion al- 
ready expressed by us, that, at any 
rate, the initial contracts between the 
plaintiff and the defendants were not 
really wagering contracts, we need 
not deal with the provisions of the 
Bombay Act No. 3 of 1865 for Avoid- 
ing Wagers which are declared void 
by Sec. 30 of the Indian Contract Act. 
We will, however, consider the appli- 
eability of the provisions of Bombay 
Forward Contracts Control Act, No. 
64 of 1947 (hereinafter referred to as 
the ‘Bombay Act’) and of the Oilseeds 
(Forward Contracts Prohibition) Order, 
1943, (hereinafter referred to as the 
Control Order), which was kept alive 
by the provisions of Section 17 of the 
Essential Supplies (Temporary Powers) 
Act, 1946 (hereinafter referred to as 
“the Central Act’). 


Section 2, sub-sec. (2) of the. Bom- 
bay Act says: 


“Contract” means a contract entered 


into, made or to be performed in 


whole or in part in any notified area 


relating to the sale or purchase of 
any goods to which this Act applies: 
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Provided that the Provincial Gov- 
ernment may by notification.in the 
Official Gazette direct any contract or 
class of contracts to be excluded from 
the provisions of this Act, subject to 
such conditions as the Provincial Gov- 
ernment may deem fit to impose”; 
Section 2, sub-section (3) lays down: 

“ ‘Forward Contract’ means a 
contract for the delivery of goods at 
a future date and which is not a ready 
delivery contract;” 
section 2, sub-section (4) enacts: 

" ‘Goods means any kind of 
moveable property and includes secu- 
rities but does not include money or 
actionable claims;” 


Section 2, sub~-s, (7) reads: 


* ‘Option in goods’ means a con- 
tract for the purchase or sale of a 
right to buy, or a right to sell, or a 
right to buy or sell goods in future 
and includes a gully, a teji, a mandi 
or a teji-mandi in goods;”’ 

See, 2, sub-s. (9) says: 

* "Ready delivery contract’ means 
a contract which provides for deli- 
very and payment of price either im- 
mediately or within such number of 
days not exceeding seven after the 
date of the contract and under such 
conditions as the Gazette, specify in 
this behalf in respect of any particular 
goods”; 

Sec. 2, sub-s. (1) provides: 


* 'Recognised association? means 
an association which is for the time 
being recognised by the Provincial 
Government as provided in Sec. 3”; 
The recognition of associations is 
governed by Sec. 3 of the Act and 
Section 6, sub-s. (1) gives the power 
to every recognised association to 
“subject to the sanction of the Pro- 
vincial Government, make and. from 
time to time, add to, vary or rescind 
bye-laws for the regulation and con- 
trol of forward contracts in goods 
for which such association has been 
recognised”. 


10. Section 6, sub-sec. (2) ($) 
refers specifically to the power of the 
recognised Association to lay down, 
“the terms, conditions and incidents of 
contracts and the forms of such con- 
tracts as are in writing’; and, Sec. 5, 
sub-section (2) (g) covers: 


“regulating the entering into, 


makines. performance, rescission and 
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termination of contracts, including 
contracts between members, or be- 
tween a commission agent and his 
constituent or between a broker and 
his constituent or between a jattha- 
wala or muccadum and his constituent 
or between a member of the recognis- 
ed association, and a person who is 
not a member, and the consequences 
of insolvency on the part of a seller 
er buyer or intermediary, the consequ- 
ences of a breach or omission by a 
seller or buyer and the responsibility 
of commission agents, muccadums and 
brokers not parties to such contracts”; 
Section 6, sub-s. (2) (i) indicates that 
“the method and procedure for set- 
tlement of claims and disputes includ- 
ing settlement by arbitrations’; Sec- 
tion 6, sub-sec. (3) says: : 


“The bye-laws may provide that 
the contravention of any of the bye- 
laws shall— 

(i) make a contract which is en- 
tered into, made or is to be perform- 
ed otherwise than in accordance with 
the bye-law void or illegal; 

(ii) render the member liable to 
expulsion, suspension, fine or other 
non-monetary penalty”. 

Section 8 of the Bombay Act deals 
with the illegality of the contracts and 
its consequences as follows: 


*(1) Every forward contract for 
the sale or purchase of, or relating to. 
any goods, specified in the notifica- 
tion under sub-section (3} of Sec. 1 
which is entered into, made or to be 
performed in any notified aree shall 
be illegal if it is not entered into, 
made or to be performed— 

(a) in accordance with such bye- 
laws, made under Section 6 or 7 relat- 
ing to the entering into, making or 
performance of such contracts, as 
may be specified in the bye-laws, or 

(b) Gi) between members of a 
recognised association, 

(ii) through a member 
copnised association, or 


(iii) with a member of a recognis- 
ed association, provided that such 
member has previously secured the 
written authority or consent, which 
shall be in writing if the bye-laws so 
provide, of the persons entering into 
or making the contract, 
and no claim of any description in 
respect of such contract shall be en- 
fertained in any civil court, 


of a re- 
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(2) Any persan entering into or 
making such illegal contract shall, on 
conviction, be punishable with impri- 
Sonment for a term which may ex- 
tend to six months or with fine or 
with both”. 


Section 9 of the 
down: 

“( 1) Notwithstanding anything 
contained in this Act or in any other 
law for the time being in force on a 
notification being issued by the Pro- 
vincial Government in the Official 
Gazette, options or such kinds of 


options in such goods and in the 
whole of the Province of Bombay or 
such part thereof as may be specifi- 
ed in the notification shall be illegal. 


(2) Any person entering into any 
option made illegal under sub-sec. (1) 
shall, on conviction, be 
with imprisonment which may ex- 
tend to six months or with fine or 
with both”. 


11. The Andhra Pradesh High 
Court had reached the conclusion that 
it was not necessary to decide the 
question whether provisions of Sec- 
tion 8 clause 1 (a) had been contra- 
vened probably because no bye-law 
made under Section 6 or 7 of the 
Bombay Act had been placed before 
it. No such bye-law has been pointed 
out to us. We are, therefore, not in 
a position to hold that there has been 
an infringement of any bye-law. The 
High Court had, however, held that 
there had been a contravention of 
Section 8 (1) (b) of the Bombay Act 
inasmuch as only one of the third par- 
ties, namely, Shivdanmal Agarwal & 
Co., whose partner Ganga Ram was 
examined as P.W. 1, was shown to be 
a member of a recognised association. 
We do not consider it necessary to de- 
cide this question either as it appears 
to us that the Andhra Pradesh High 
Court was correct in holding that the 
forward contracts under consideration 
violated the provisions of the two 


t 


Bombay Act lays 





orders set out below: ~e 
(1) No. 7561/33-D (4), which 
reads: 


“In exercise of the powers con- 
ferred by the proviso to clause (2) of 
Section 2 of the Bombay Forward 
Contracts Act, 1947 (Bom. LXIV of 
1947), the Government of Bombay is 
pleased to direct that the following 


punishable ` 


¥ 
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contracts shall be excluded from the 
provisions of the said Act namely: 


Forward contract for specific de- 
livery of any variety of oil seeds for 
Specified price the delivery order, 
railway receipts or bill of lading 
against which are not transferred to 
the third parties, made or entered in- 
to before the 19th December, 1950, 
and outstanding on that date”. 

(2) No. 7561/33-D (2) which says 
“In exercise of the powers conferred 
by sub-section (1) of Section 9 of the 
Bombay Forward Contracts Control 
Act, 1947 (Bom. LXIV of 1947) the 
Government of Bombay is pleased to 
direct that all options in all varieties 
of oil seeds shall be illegal in greater 
Bombay”. 


12. Morever. as regards oil 
seeds, we find that the Central Act 
enacted for the control of production, 
supply, and distribution of essential 
commodities, covers  ‘“food-stuffs” 
which, under Section 2 (ec), “include 
edible oilseeds and oils”. Section 3 (2) 
(c) to (g) of the Central Act autho- 
rises the Central Government to pass 
orders for the purposes given as fol- 
lows: 

“(e) for controlling the prices at 
which any essential commodity may 
be bought or sold; 

(d) for regulating by licences, per- 
mits or otherwise the storage, trans- 
port, distribution, disposal, acquisi- 
tion, use or consumption of any essen- 
tial commodity; 

(e) for prohibiting the withhold- 
ing from sale of any essential com- 
modity ordinarily kept for sale; 


(f) for requiring any person hold- 
ing stock of an essential commodity 
to sell the whole or a specified part 
of the stock at such prices and to such 
persons orclass of persons or in such 
circumstances, as may be specified in 
the order; 

(g) for regulating or prohibiting 
any class of commercial or financial 
transactions relating to foodstuffs or 
cotton textiles, which. in the opi- 
nion of the authority making the 
order are, or if unregulated are like- 
ly to be, detrimental, to public in- 
terest;”’ 

Section 7 (2) of the Central Act pro- 
vides that: 


Firm Pratapchand v. Firm, Kotrike 
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“If any person contravenes any 
order under Section 3 relating to food- 
stuffs, —— 

(a) he shall be punishable with 
imprisonment for a term which may 
extend to three years and shall also 
be liable to fine, unless for reasons to 
be recorded the court is of opinion 
that a sentence of fine only will meet 
the ends of justice; and 

(b) any property in respect of 
which the order has been contravened 
or such part thereof as to the Court 
may seem fit shall be forfeited to the 
Government..........cceesees fe 

As already indicated, Section 17 
of the Central Act keeps alive the pro- 
visions of Oil-seeds (Forward Contracts 
Prohibition) Order, 1943. The provi- 
sions of this Control Order appear to 
be so important for the decision of 
the question before us that we repro- 
oe it below in toto. It runs as fol- 
OWS: 


"1. (1) This order may be called 
the Oilseeds (Forward Contracts Pro- 
hibition) Order, 1943. 

(2) It extends to the whole of 
British India. 

(3) It shall come into force at 
once. 

2. In this order 

(i) “contract” means a contract 
made, or to be performed in whole 
or in part in British India relating to 
the sale or purchase of otseeds; 

Gi) “forward contract” means a 
contract for the delivery of oilseeds 
at some future date; 

(iii) “oilseeds” means any of the 
oilseeds for the time being specified 
in the first column of the schedule to 
this Order; 

(iv) ‘specified date’ in relation to 
any oilseeds means the date specified 
against those oilseeds in the second 
column of the schedule to this Order. 


3. No person shall, after the spe- 
cified date for any class of oilseeds, 
enter into any forward contract in 
any of those oilseeds. 

4, Notwithstanding any custom, 
usage or practice of the trade, or the 
terms of any contract or any regula- 
lation of an association relating to 
any contract 

(1) every forward contract in 
any class of oilseeds outstanding at 
the close of business on the specified 
date shall be deemed to be closed out 
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at such rate as the Central Govern- 
ment may by notification in the Offi- 
cial Gazette fix in this behalf, and 
different rates may be fixed for dif- 
ferent classes of contracts: 


(2) all differences arising out of 
any contract so deemed to be closed 
out shall be payable on the basis of 
the rate fixed as aforesaid and the 
Seller shall not be bound to give and 
the buyer shall not be bound to take 
delivery; 


(3) payment of all differences 
legally due from a member of an as- 
sociation to another member of such 
association in respect of any forward 
contract closed out under this clause 
shall be made to the clearing house of 
the association and for the purposes 
of calculating such differences the 
rate fixed by the Central Government 
under sub-clause (1) shall be deemed 
to be the settlement rate fixed by the 
association under its bye-laws or other 
regulations which shall, for the rele- 
vant purpose, continue to have effect 
subject to the provisions of this 
Order. 

(4) The Central Government may, 
by Notification in the Official Gazet- 
te, exclude any contract or class of 
contracts from the provisions of this 
Order. (Noti. No. P and SC 75 (1)/43, 
dated 31st May, 1943).” 


13. A Notification was issued 
on 31-5-1943 under S.5 ofthe above- 
mentioned Order, the relevant part of 
which reads as follows: 

“I. Forward Contracts for ground- 
nut, linseed, mustard seed, rapeseed 
or toriaseed of specified qualities or 
types and for specific delivery at a 
specified price — not transferable to 
third parties are excluded from the 
provisions ofthis Order (Noti.No.P & 
S.C. 75 (2)/43, dated 31st May, 1943). 


Il. No. P. & S.C. 75(A)1/43 — 
In exercise of the powers conferred 
by clause 5 of the Oilseeds (Forward 
Contracts Prohibition) Order, 1943, 
the Central Government is pleased to 
exclude the following class of con- 
tracts from the provisions of the said 
Order, namely: 

“Forward contracts for castor 
seed, cotton seed or sesamum (til or 
jinji) of specific qualities or types 
and for specific delivery orders, rail- 
way receipts or bills of lading against 
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which contracts are not transferable 
to third parties.” 


14. Learned Counsel for the 
appellant contended that the contracts 
under consideration for groundnut 
Seeds and castor seeds are excluded 
under the above mentioned notifica- 
tion because they satisfy, in each case, 
the first of the two alternative con- 
ditions of exclusion. These conditions 
for contracts for sale of ground-nut 
seeds are: (1) they must relate to spe- 
cified qualities or types for specific 
deliveries at a specified price: and, 
(2) they should not be transferable 
to third parties. Excluded forward 
contracts for castor seeds must (a) be 
in respect of specified qualities or 
types; and (b) be for specific delivery 
orders, railway receipts, or bills of 


lading -against which are not trans- 
ferable to third parties. The Trial 
Court had accepted the contention 


that it is enough that one of the two 
conditions are satisfied and had read 
the word ‘and’ in the above mention- 
ed notification as the equivalent of 
the disjuncture ‘or’, The contention 
of the respondents, that the High 
Court rightly held that the word 
“and” cannot be converted into an 
“or” and that both the conditions 
must be satisfied for an exemption, 
appears to us to be correct. We, there- 
fore, hold that the contracts under 
consideration before us were prohibi- 
ted under the provisions of the Essen- 
tial Supplies Act read with the Cen- 
tral Order of 1943. They were not 
shown to be covered by the condi- 
tions for their exemption from prohi- 
bition. 


15. Having regard to the ob- 
jects of the prohibition imposed by 
the Central Government on forward 
contracts on, inter alia. ground-nut 
seeds and oil-seeds, in the interest of 
the general public, so that the supply 
at reasonable prices of commodities 
essential to the life and well being of 
masses of the people is not jeopar- 
dized, the absolute terms of the pro- 
hibition, the penalties imposed for its 
infringement, and the careful manner 
in which only those contracts are ex- 
cluded from the prohibition which are 
for actual delivery and supply to 
bona fide purchasers, we agree with 
the High Court that the contracts 
under consideration are tainted with 
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- an unlawfulnéss of their object and 
are forbidden by law. ` 

16. The High Court had- piven 
very good reasons for accepting the 
view of the Trial Court that the con- 
tracts under consideration could not 
possibly be for actual delivery. It ob- 
served that the total quantity of 
groundnut seeds alone shown ‘to have 
been originally purchased on behalf 
of the defendants was 950 tons which 
would have required two special 
goods’ trains to transport them from 
Bombay to Kurnool, where such a 
huge quantity of ground-nut seeds 
could not possibly be required. In- 
deed, Kurnool itself has so much of 
groundnut seeds that, far from im- 
porting any, it exports them. The 
plaintiff did not specifically set up 
any case of contracts for actually m- 
tended delivery. On the other hand, 
contracts set-up were for Badla trans- 
actions. which are not, as Wwe have 
already indicated, understood to be 
contracts for actual delivery. To as- 
sume an intention to demand actual 
deliveries from the mere form of the 
contracts, would be to believe, very 
naively, that they were contracts 
for the proverbial carrying of coals 
to Newcastle. If, as both the Trial 
Court and the High Court have right- 
ly held, the contracts were not for 
genuine or actual delivery but only 
for speculation on differences in price, 
even the first condition for exclusion 
of these transactions from the pur- 
view of the control order, which con- 
templates actually intended delivery, 
would not be satisfied, Hence, we 
have no doubt in our minds that the 
contracts were not merely void but 
illegal in the sense that their objects 
are forbidden. š 


17. We think that the High 
Court correctly distinguished and re- 
fused to apply authorities recognismg 
the enforceability of agreements col- 
lateral to what are merely void 
agreements. It rightly relied on decl- 
sions holding agreements collateral to 
prohibited contracts also to be unen- 
_ |forceable because a taint attaches to 

them which makes them also contrary 
to public policy. Such agreements fall 
within the class of cases mentioned in 
Gherulal Parakh’s case, (AIR 1959 SC 


781) (supra) where harmful results of 


permitting. the contracts, in. terms of | 
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injury to the public at large, are evi- 
dent and indisputable. - = > - 


18. In Shivnarayan Kabra v: ° 
The State of Madras, (1967) 1 SCR 
138 at p. 144 = (AIR 1967 SC 986 at’ 
p. 989) this Court dealing withthe ob- 
jects of similar legislation ‘contained ` 
in the Forward Contracts (Regulation) 
Act, 1952. said at page 144:— 


RAPIE the Act was passed in 
order to put a stop to undesirable 
forms of speculation in forward trad- 
ing and to correct the abuses of certain 
forms of forward trading in the wider 
interests of the community and. in 
particular, the interests of the con- 
sumers for whom adequate safeguards 
were essential. In our opinion, specu- 
lative contracts of the type covered in 
the present case are included within 
the purview of the Act”, 


19. The result is that we think 
that the objects of contracts set up by 
the plaintiff cannot be carried out by 
merely entering into them outside 
Bombay or engaging third parties as 
sub-agents, or, in any other capacity. 
to execute them. The provisions of the 
Control Orderare applicable through- 
out India and are not confined to for- 
ward contracts entered into or meant 
to be carried out in any particular 
part of India. Their violation is a cri- 
minal offence. A claim for indemni- 
fication, under Section 222 Contract 
Act. is only maintainable if the acts,| 
which the agent is employed to do, 
are lawful. Agreements to commit cri-| . 
minal acts are expressly and specifi- 
cally excluded. by Section 224 of the 
Contract Act, from the scope of any 
right to an indemnity. These appeals 
are therefore, liable to be dismissed 
on merits, but, inasmuch as both sides 
to the unlawful agreements are in 
tpari delicto”, we set aside the decrees 
for costs awarded to the defendants 
and direct that the parties will bear 
their own costs throughout. Subject 
to this modification of decrees for 
costs we dismiss the three appeals be- 
fore us, 


Appeals partly dismissed. 
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(A) Constitution of India, Art, 14 — 
Burden of proof — Party chellenging 
provision should prove its discriminatory 
character — Statutory provison question- 
ed as violative of Art. 14 — It is for the 
party who challenges the validity of the 
provision to make the necessary aver- 
ments and place the necessary material 
before the Court to establish the discri- 
minatory character of the provision — It 
is essential for the Court to find out the 
correct factual position before recording a 
finding that the impugned provision is 
violative of Art, 14. (Para 20) 


(B) Constitution of India, Art, 14 — 
Article forbids class legislation but per- 
mits reasonable classification — Permissi- 
ble classification — Principles — Treating 
pending cases as a class different 
from decided cases not violative of 
Article. (1973) 14 Guj LR 826, Reversed. 
(Bombay Provincial . Municipal Corpora- 
tions Act (59 of 1949), S. 2 (1-A) ()). 

Article 14 forbids class legislation 
but does not forbid classification. Per- 
missible classification must be founded 
on an intelligible differentia which dis- 
tinguishes persons or things that are 
grouped together from others left out of 
the group, and the differentia must have 
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a rational relation to the effect sought to 
be achieved by the statute in question. 
In permissible classification mathematical 
nicety and perfect equality are not re- 
quired, Similarly, identity of treatment; 
is not essential. If there is equality and 
uniformity within each group, the law 
will not be condemned as discriminative, 
though due to some fortuitous circum- 
stances arising out of a peculiar situation 
some included in a class get an advantage 
over others, so long as they are not 
singled out for special treatment, Taxa- 
tion law is not an exception to this doc- 
trine. But, in the application of the prin- 
ciples, the courts, in view of the inherent 
complexity of fiscal adjustment of di- 
verse elements, permit a larger discretion 
to the legislature in the matter of classi- 
fication, so long as it adheres to the 
fundamental principles” underlying the 
Said doctrine. The power of the legisla- 
ture to classify is of wide range and 
flexibility so that it can adjust its system 
of taxation in all proper and reasonable 
ways, Keeping the above principles in 
view there is no violation of Article 14 
in treating pending cases as a class dif- 
ferent from decided cases and therefore 
S. 2 (1-A) (i) of the Bombay Provincial 
Municipal Corporations Act, 1949 is not 
constitutionally invalid. AIR 1953 SC 394, 
Followed; (1973) 14 Gui LR 826, Reversed. 


(Para 25) 


(C) Constitution of India, Art. 14 — 
Taxation ~— Conservancy charges levied 
by Municipal Corporation — Classification 
of preperties for purposes of — Conser- 
vancy charges at higher rates on certain 
special classes of properties like factories, 
textile mills etc. held legal — Relevant 
provisions of Bombay Provincial Munici- 
pal Corporations Act (1949) as amended 
in regard to its application to Gujarat by 
Gujarat Act 5 of 1970, and Taxation Rules 
thereunder considered. (Bombay Provin- 
cial Municipal Corporations Act (59 of 
1949), Ss. 406 (2) (e); 411 (bb) and Ahme- 


dabad Municipal Corporation Taxation 
Rules, R. 42). (Para 37) 
(D) Bombay Provincial Municipal 


Corporations Act (59 of 1949), S, 129 (b), 
Proviso — Amendments in its application 
to Gujarat by Gujarat Act, 5 of 1970 — 
Taxation provisions — Not bad for exces- 
sive delegation of legislative power — 
On a review of the provisions it was held 
that the entire procedure provided built- 
in safeguards and laid down adequate 
guidelines in the matter of taxation. 
(1973) 14 Guj LR 826, Affirmed. (Consti- 
tution of India, Art. 245), (Para 38) 


(E) Constitution of India, Art. 14 — 
Discrimination, what amounts to —— Pro- 
vision creating right of appeal against 
taxation — Provision that the appeal shall 
not Jie unless the assessee first pays the 
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tax demanded is not violative of Art. 14 
as discriminating between those who pay 
the tax demanded and those who do not. 
(1973) 14 Guj LR 826, Reversed, (Bombay 
Provincial Municipal Corporations Act 
(59 of 1949), Ss. 406 (2) (e) and 411 (bb) 
and Ahmedabad Municipal Corporation 
Taxation Rules, R. 42). (Para 40) 
(F) Constitution of India, Sch. Vil, 
List 2, Entry 49 — “Lands and buildings” 
— Meaning of—‘Land” includes not only 
the face of the earth but everything 
under it or over it — Hence the State 
Legislature can enact a law for levying 
tax in respect of the area beneath the 
surface of the earth, occupied by under- 

ground supply lines of electric power. 
(Para 44) 


(G) Bombay Provincial Municipal 
Corporations Act (59-of 1949), S. 139 (i) 
(as made applicable to Corporation of 
Ahmedabad) — Liability of Ahmedabad 
Electricity Company for property tax in 
respect of underground area occupied by 
its supply lines. oe 

Company is liable for such tax 
though its occupation of such area is by 
virtue of statute and not an agreement 
with the Corporation or the Government. 
In order to attract liability under above 
clause, it is not necessary that there 
should be an agreement between the 
actual occupier and the Corporation or 
Government. (Para 52) 
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7 Judgment of the Court was delivered 
DY 

KHANNA, J.:— Questions relating 
to the constitutional validity of the dif- 
ferent provisions of the Bombay Provin- 
cial Municipal Corporations Act (Bombay 
Act 59 of 1949) (hereinafter referred to 
as the Corporations Act) as amended by 
Gujarat Acts 'No. 8 of 1968 and No..5 of 
1970 arise for determination in thesé ap- 
peals and the connected writ petitions. 


Anant Milly v. State of Gujarat (Khanna J.) 


[Prs. 1-2] S.C. 1235 


The Corporations Act was enacted by the 
Bombay legislature in December 1949 for 
the establishment of municipal corpora- 
tions in the cities of Ahmedabad and 
Poona. It was applied to Ahmedabad on 
July 1, 1950. 

. ge The assessment of properties to 
property tax in Ahmedabad was made 
under the Corporations ,Act by making 
entries in the assessment books in accord- 
ance with the procedure prescribed in 
the Taxation Rules set out in -Chapter 
VIII of Schedule A of the Corporations 
Act. A separate section of the assessment 
book was prepared by the Commissioner- 
of the Corporation for each official year 
in respect of the assessment of property 
tax on certain: kinds of properties like 
textile mills, factories and buildings of 
University, These properties were classi- 
fied as special properties. ‘The rateable 
value of properties included in the Spe- 
cial Property Section was previously 
determined on a flat rate for every 100 
sq. ft, of the floor area. In arriving at the 
figure of the rateable value, the plants 
and machinery situate upon lands and 
buildings were also taken into account as 
provided in clauses (2) and (8) of Rule 7 
of the Taxation Rules. There was some 
increase in the rateable value fixed by the 
Commissioner for the years 1964-65 and 
1965-66. The Commissioner also made ini- 
tial entries in assessment book in respect 
of those properties for the year 1966-67. 
A number of writ petitions under Article 
32 of the Constitution were filed in this 
Court challenging the validity of the 
assessments for the years 1964-65 and 
1965-66 as well as the initial entries for 
the year 1966-67. Those writ petitions 
were disposed of by this Court by a judg- 
ment delivered on February 21, 1967 and 
reported as New Manek Chowk Spg. and 
Wve. Mills Co. Ltd. v. Municipal Corpo- 
ration of the City- of Ahmedabad, (1967) 
2 SCR 679 = (AIR 1967 SC 1801). This 
Court allowed the writ petitions and held 
the relevant entries in the assessment 
books to be invalid. It was held in that 
case that the State Legislature had no 
competence under Entry 49 of the State 
List in the Seventh Schedule to the Con- 
stitution to make a law for taxing machi- 
nery, Rule 7 (2) was held to be beyond 
the legislative competence of the State 
Rules 7 (2) and (3) were also held to be 
invalid on account of excessive delega- 
tion of powers by the legislature. Under 
those rules the specification of the classes 
of machinery for the purpose of taxation 
was to be made by the Commissioner 
with the approval of the Corporation 
irrespective of the question as to where 
they were to be found. This Court found 
that it depended upon the arbitrary will 
of the Commissioner as to what machi- 
nery he would specify and what he would 
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Rule 8. (1).'‘The -contention of the ` peti- 
tioners .in. those--petitions that. no assess- 
ment could be made after- the expiry of:. 


not: and. that-he was the only: person -who 
could examine: this. question as there was: 
no right of appeal. Dealing with - the 
method of levy of tax on the- basis of: 
floor area, this Court observed ‘that it 
was against the provisions of the Act and. 
the rules made thereunder and chat it 
had not.been shown that conditions pre- 
requisite for determination of the annual 
value on that basis had- existed at the 
relevant time, The above method cf taxa- 
tion on the basis of floor area, it was 
held, was violative of Article 14 of the 
Constitution as it would in the absence 
of classification of factories on any 
rational basis give rise to inequalities. 


3. Although the Supreme Court 
directed the Corporation to prepare fresh 
assessment lists relating to properties in 
the Special Property Section for the offi- 
cial years 1964-65, 1965-66 and 1966-67, 
the Corporation was unable to do so in 
view of the decision of the High Court in 
the case of Ahmedabad Municipality v. 
Keshavlal, (1965) 6 Guj LR 228 wherein 
it was held that the-Corporation Sad no 
power to assess and levy property tax 
for any official year after that year had 
ended. The legislature in order. to get 
over this difficulty enacted Gujarat Act 
8 of 1968.and by this amending Act in- 
serted inter alia new Section 152-A in 
the Corporations Act, The new section 
conferred power on the Corporation to 
assess or re-assess property taxes if. the 
original assessment was affected by a de- 
cree or order of a court on. either of the 
grounds on which the Supreme Court had 
set aside the assessment for the official 
years 1964-65, 1965-66 and 1966-67 in 
New Manek Chowk Mills case (1667) 2 
SCR 679 = (AIR 1967 SC 1801) (supra). 
The amending Act also substituted new. 
Rule 7 for the old rule which contained 
the offending clauses (2) and (3), Rule 
21-B was also inserted by the amending 
Act and the said rule permitted the Muni- 
cipal Commissioner to make fresh value- 
tion of properties after the expiry of the 
official year if preparation or completion of 
. the assessment before the expiry of the 
official year were or would be affected on 
account of any order of a court. After 
the amending Act had come into force, 
the Corporation initiated proceedings for 
re-assessment of lands and buildings of 
the petitioners to property tax for the 
official years 1964-65, 1965-66 and 1966-67. 
When notices were served on the peti~ 
tioners to furnish return of the particu~ 
lars, the petitioners filed petitions in the 
High Court challenging the validity -of 
those notices. Those -petitions were allow-. 
-ed ‘by the High Court as per. judgment 
dated July .3,.1969 on the ground that the 


demand for certain- particulars..containéd . 


in. the- notices. was.:beyond. the scope’ -of 


the- official year was repelled and it was 
held that the Corporation had the power 
under Section 152-A to re-assess lands 
and buildings of the petitioners.to pro- 
perty tax for the official years 1964-65, 
1965-66 and 1966-67 notwithstanding the 
expiration of those years. The High Court 
also held that the new section did not 
stand in the way of the petitioners get- 
ting refund of the property tax already 
paid. Appeal was filed in this. Court 
against the above judgment by the Cor- 
poration. 


4 The Ahmedabad Corporation, 
it may be stated, used to pass a resolu- 
tion under Section 99 of the Corporations 
Act determining the rate at which pro- 
perty tax would be levied for the parti- 
cular official year, So far as conservancy 
tax was concerned, the rate determined 
by the Corporation was 3 per cent. A 
special rate of conservancy tax of 74 per 
cent. was, however, fixed by the Corpora- 
tion for the official year up to 1966-67 
for hotels, clubs, stables, theatres or cine- 
mas or other large premises including 
mills and factories registered under the 
Factories Act and where fifty or more 
workmen were employed in manufacture 
for all the shifts. For the official year 
1967-68 the Corporation determined the 
rate of conservancy tax to be 3 per cent. 
and a special rate of 9 per cent. for the 
large premises mentioned above. The rate 
of general tax for ordinary property was 
fixed on a graduated scale but on proper- 
ties used by textile mills the rate was 
uniform at 30 per cent. The powers of the 
Commissioner under the Taxation Rules 
were entrusted to the Deputy Municipal 
Commissioner by virtue of an office order 
issued under Section 49 (1). The Deputy 
Commissioner thereafter determined the 
rateable value of the lands and buildings 
of the petitioners. The petitioners prefer- 
red appeals against the order of the De- 
puty Commissioner determining the 
amount of property tax to the Chief 
Judge of the Court of Small Causes, Ah- 
medabad. The Chief Judge was, however, 
precluded from hearing those appeals 
since the amount of tax was not deposited 
by the petitioners as required by Section 
406 (2) {e} of the Corporations Act. The 
petitioners thereafter filed petitions in 
the High Court challenging the validity 
of the assessments made by the Deputy 
Municipal Commissioner for the official 
years 1966-67, 1967-68 and 1968-69. Those 


writ petitions were allowed by the Guja- 


rat High Court as per judgment dated 
October 27, 1969. It was held that Section 
-49 of the Corporations Act did. not con- 


tw 


template delegation of judicial or quasi- =.’ 
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judicial powers by the Municipal Com- 
missioner under ‘taxation Rule 18 

that disposal of complaints by the De- 
puty Commissioner was not permissible. 
The High Court also declared Section 406 
(2) (e) violative of Article 14. Part of 
Rule 42 which related to distress or 
attachment for default in payment of tax 
was also struck down on the ground that 
it could not stand independently of 
Section 406 (2) (e). The fixation of special 
rate of 9 per cent. for conservancy tax in 
respect of large premises including mills 
and factories was also held to be illegal 
and void. 


5. The official year 1969-70 hav- 
ing in the meantime commenced, the 
Municipal Commissioner adopted under 
taxation Rule 21 the entries of the offi- 
cial year 1968-69 as the entries for the 
official year 1969-70. Complaints were 
= then filed by the petitioners against the 
amount of rateable value entered in the 
assessment books. During the pendency 
of those complaints, the Governor of 
Gujarat promulgated Ordinance No. 6 of 
1969 on December 23, 1969. The ordinance 
was replaced by Gujarat Act No, 5 of 
1970 which came into force with effect 
from March 31, 1970. The ordinance am- 
ended the definition of rateable value as 
well as Section 49 with retrospective 
effect. It also contained certain validating 
provisions. Gujarat Act 5 of 1970 was on 
the line of Ordinance No. 6 of 1969, ex- 
cept in the matter of definition of rate- 
able value, A number of petitions in the 
meantime were filed to challenge the 
validity of the provisions of Ordinance 
No, 6 of 1969 and Act 5 of 1970. 


6. For the official year 1970-71, 


the valuation was made in accordance: 


with Gujarat Act 5 of 1970. A number of 
writ petitions were filed before the Guja- 
rat High Court challenging the provi- 
sions of Gujarat Act 5 of 1970 as well as 
the valuation for the year 1970-71. 


7. In the meantime, on April 17, 
1970 appeal filed by the Corporation 
against judgment dated July 3, 1969 of 
Gujarat High Court was dismissed by this 
Court. The decision of this Court was 
given in Municipal Corporation of the 
City of Ahmedabad v, New Shorock Spg. 
and Wvg. Co. Ltd., (1971)“1 SCR 288 = 
(AIR 1970 SC 1292), It was held by this 
Court that under Section 152-A before 
the Corporation can retain an amount 
collected as property tax, there must be 
assessment according to law. As the im- 
pugned assessments were not in accord- 
ance with law, the Corporation was not 
entitled to retain that amount, This Court 
also struck down sub-section (3) of Sec- 


tion 152-A which had been added by- 


Ordinance 6 of 1969 . and which gave 
power. to-the Corporation to’ refuse to 
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refund the amount. illegally.- collected’. 
despite the order of the court.. -= -> 

-` 8+ It may be stated that the dis- 
pute with which we are concerned in the 
present appeals and writ petitions relates 
to assessment to property tax of large 
premises like textile mills and factories. 
One writ petition relates to an electricity 
company. 


9, „Before setting out the findings 
of the High Court and dealing with the 
questions which arise for determination 
in the appeals and writ petitions before 
us, we consider it appropriate to refer to 
some of the relevant provisions. Section 
127 (1) of the Corporations Act requires 
the Corporation to impose inter alia pro- 
perty taxes, “Property taxes”, according 
to Section 129, shall comprise (a) water 
tax, (b) conservancy tax, and {¢) a gene- 
ral tax. Clause (b) and the relevant part 
of snipe (ec) of that section read as 
under: 


“For the purpose of sub-section (1). 
of Section 127 property taxes shall com- 
prise the following taxes, which shall, 
subject to the exceptions, limitations and 
conditions hereinafter provided, be levied 
on buildings and lands in the City:— 

(A) ee ESA 

(b) a conservancy tax at such per- 
centage of their rateable value as will in 
the opinion of the Corporation suffice to 
provide for the collection, removal and 
disposal, by municipal agency, of all ex- 
crementitious and polluted matter from 
privies, urinals and cess-pools and for’ 
efficiently maintaining and repairing the 
municipal drains constructed or used for 
the reception or conveyance of such 
matter, subject however to the provisos 
that the minimum amount of such tax to 
be levied in respect of any one separate 
holding of land or of any one building or 
of any one portion of a building which is 
let as a separate holding shall be eight 
annas per mensem and that the amount 
of such tax to be levied in respect of any 
hotel, club or other large premises may 
be specially fixed under Section 137: 


(e) a general tax of not less than 
twelve per cent. of their rateable value, 
which may be levied, if the Corporation 
so determines, on a graduated scale: 

Provided .... ss. ať” 
According to Section 99 the Corporation 
shall, on or before the twentieth day of 
February, after considering the Standing 
Committee’s proposals in this behalf, de- 
termine inter alia subject to limitations 
and conditions prescribed in Chapter XI, 
the rates at which municipal taxes refer- 
red to in sub-section (1) of Section 127 
shall be levied in the next ensuing offi- 
cial year. “Official year” has been defined 
in Section 2 (44) to mean the year com- ' 


1238 S.C, 


mencing on the first day of April, Section 
137 reads as under: 


“(1) The Commissioner may, when- 
ever he thinks fit, fix the conservancy tax 
to be paid in respect of any hotel, club, 
stable or other large premises at such 
special rate as shall be generally approv- 
ed by the Standing Committee in this 
behalf, whether the service in respect of 
which such tax is leviable be performed 
by human labour or by substituted means 
or appliances. 


‘(2) In the case of premises used 
solely for public purposes and not used 
or intended to be used for purposes of 
profit or for residential or charitable or 
religious purposes in respect of which the 
conservancy tax is payable by the Gov- 
ernment the Commissioner shall fix the 
said tax at a special rate approved as 
aforesaid. : 


(3) In any such case the amount of 
the conservancy tax shall be fixed with 
reference ‘to the cost or probable zost of 
the collection, removal and disposal, by 
the agency of municipal conservancy 
staff, of ` excrementitious and polluted 
matter from the premises.” s 


section 150 relates to supplementary 
taxation. Clause (1) of Section 49 enables 
a Deputy Municipal Commissioner, sub- 
ject to the orders of the Commissioner, to 
exercise such of the powers and perform 
such of the duties of the Commissioner as 
the Commissioner shall from time to time 
depute to him. Section 406 deals with 
appeals. According to clause (1) of Section 
406, subject to the provisions hereinafter 
contained, appeals against any rateable 
value or tax fixed or charged under the 
Act shall be heard and determined by the 


Judge, “Judge” has been defined in clause 


(29) (as amended by Act 8 of 1968) of 
Section 2 to mean in the city of Ahmeda- 
bad the Chief Judge of the Court oz Small 
Causes, Clause (e) of sub-section (2) of 
Section 406 states that no appeal shall be 
heard against a tax, or in the case of an 
appeal made against a rateable value 
after a bill for any property tax assessed 
upon such value has been presented to 
the appellant, unless the amount claimed 
from the appellant has been deposited by 
him with the Commissioner. Section 411 
(as amended by Act 8 of 1968) makes pro- 


vision for appeal to the High Court from, 


a decision of the Judge in an appeal in 
certain contingencies, Clause (54) of Sec- 
tion 2 defines “rateable value” to mean 
the value of any buiding or land fixed in 
accordance with the provisions of the 
Act and the rules for the purpose of 
assessment to property taxes. According 
to Section 453, the rules in the schedule 
as amended from time ‘to time shall be 
deemed to be part of the Act. Chapter 
VIII of the schedule contains the Taxa- 
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tion Rules. According to clause (1) of 
Rule 7, in order to fix the rateable value 
of any building or land assessable to a 
property-tax there shall be deducted 
from the amount of the annual rent for 
which such land or building might 
reasonably be expected to let from year 
to year a sum equal to ten per cent. of 
the said annual rert, and the said deduc- 
tion Shall ‘be in lieu of all allowance for 
repairs or on any other account whatever. 
Clauses (2) and (3) of that rule need not 
be set out as they were struck down by 
this Court in the case of New Manek 
Chowk Mills, (1967) 2 SCR 679 = {AIR 
1967 SC 1801) (supra). Rule 9 relates to 
the keeping of an assessment book in 
which shall be entered inter alia every 
year the rateable value of buildings and 
lands in the city of Ahmedabad deter- 
mined in accordance with the provisions 
of the Act and the rules as also the 
names of persons primarily liable for the 
payment of property taxes, if any, levi- 
able on each such building or land. 
Clause (1) of Rule 42 reads as under: 
“(1) If the person on whom a notice 
of demand has been served under Rule 
41 does not within fifteen days from such 
service pay. the ‘stim demanded or shows 
sufficient cause for non-payment of the 
same to the satisfaction of the Commis- 
sioner and if no appeal is preferred 
against the said tax, as hereinafter pro- 
vided, such sum, with all costs of the 
recovery, may be levied under a warrant 
in Form H or to the like effect, to be 
issued by the Commissioner, by distress 
and sale of the moveable property_of the 
defaulter or the attachment and sale of 
the immovable property of the defaulter 
or, if the defaulter be the occupier of any 
premises in respect of which a property 
tax is due, by distress and sale of any 
movable property found on the said pre- 
mises or, if the tax be due in respect of 
any vehicle, boat or animal, by distress 
and sale of such vehicle, boat or animal 
in whomsoever’s ownership, possession o 
control, the same may be.” 
10. -We may now set out ‘the ma- 
terial changes brought out in the Corpo- 
rations Act by Guiarat Act No. 5 of 1970. 


Sections 2, 4, 6, 7, 10, 11, 12 and 13 (2) 


of the amending Act read as under: 

“2. In the Bombay Provincial Muni- 
cipal Corporations Act, 1949 (hereinafter 
referred to as ‘the principal Act’), in Sec- 
tion 2.—., 

(1) before clause (1) the following 
clause shall be, and shall be deemed al- 
ways to have: been, inserted. namely:— 

{LAY ‘annual letting value’ means,— 

(i) in relation to any period prior to 
Ist April, 1970, the annual rent for which 
any building or land or premises, exclu- 
sive of furniture or machinery contained 
or situate therein or thereon, might, if 
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the Bombay Rents; Hotel and Lodging 
House Rates Control Act, 1947 were not 
in force, reasonably be expected to let 
from year to year with reference to its 
use; 


(ii) in relation to any other period, 
the annual rent for which any building 
or land or premises, exclusive of furni- 
ture or machinery contained or situate 
therein or thereon, might reasonably be 
expected to let from year to year with 
reference to its use; 
and shall include all payments made or 
agreed to be made to the owner bv a 
person (other than the owner) occupying 
the building or land or premises on ac- 
count of occupation, taxes, insurance or 
other charges incidental thereto: 


Provided that. for the purpose of 
sub-clause (i1), — 


(a) in respect of atiy building or land 
or premises the standard rent of which 
has been fixed under Section 11 of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, the annual rent 
thereof shall not ‘exceed the annual 
amount of the standard rent so fixed: 


(b) in the case of any land of a class 
not ordinarily let, the annual rent of 
which cannot in the opinion of the Com- 
missioner be easily estimated, the annual 
rent shall be deemed to be six per cent. 
of the estimated market value of the land 
at the time of assessment; 


(c) in the case of any building of a 
class not ordinarily let, or in the case of 
any industrial or other. premises of a 
class not ordinarily let, or in the case of 
a class of such premises the building or 
buildings in which are not ordinarily let, 
if the annual rent thereof cannot in the 
opinion of the Commissioner he easily 
estimated, the annual rent shall be deem- 
ed to be six per cent. of the total of the 
estimated market value, at the time of 
the assessment, of the Iand on which such 
building or buildings stand or, as the 
case may be, of the land which ‘is com- 
prised in such premises, and the estimat- 
ed cost, at the time of the assessment, of 
erecting the building, or as the case may 
be, the building or buildings comprised 
in such premises;’; : 

(2) for clause (54), the following shall 
be, and shall be deemed always to have 
been, substituted, namely:— 

‘(54) ‘rateable value’ means the value 
of any building or land fixed, whether 
with reference to any given premises or 
otherwise, in accordance with the provi- 
sions of this Act and the rules for the 
purpose of assessment to property taxes;’ 

4. In Section 49 of the principal Act, 
in sub-section (1),— 

(1) for the words ‘such-of the duties 
of the Commissioner’ the words ‘such of 
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the duties of the Commissioner, includ- 
ing powers and duties of a judicial or 
quasi-judicial nature,’ shall be, and shal 
be deemed always to have been, substi- 
tuted; 

(2) after the first proviso, the follow- 
ing further proviso shall be, and shall be 
deemed always to have been added, 
namely:— 

‘Provided further that nothing in this 
sub-section shall be deemed to empower 
the Commissioner to issue any order re- 
gulating the exercise of powers or per- 
formance of duties of a judicial or quasi- 
judicial nature deputed by him.’ 

6. In Section 129 of the principal Act, 
to clause (b), the following proviso shall 
be; and shall be deemed always to have 
been, added, namely:— 

‘Provided that when determining 
under Section 99 or Section 150 the rate 
at which conservancy tax shall be levied 
for any official year or part of an official 
year, the Corporation may determine dif- 
ferent rates for different classes of pro- 
perties.’ 

7. In Section 137 of më principal Act, 
to sub-section (1), the following proviso 
shall be added, namely:— 


'Provided that if the Corporation 
shall have determined for any offici 
year any different rate of conservancy 


tax for any class of properties to which 
any of the properties referred to in this 
sub-section belongs, the Commissioner 
shall not, without the previous approval 
of the Corporation, fix, for such official 
year or part thereof, the conservancy tax 
to be paid in respect of any property be- 
longing to such class for which such dif- 
ferent rate may have been determined by 


the Corporation, at any other different 
rate under this sub-section.’ 

10. In Section 406 of the principal 
Act, in sub-section (2),— 

(1) for the words ‘shall be heard’ 


the words ‘shall be entertained’ shall be 
substituted: and 

(2) the following proviso shall be 
added after clause (e), namely:— 

‘Provided that where in any particu- 
lar case the Judge is of opinion that the 
deposit of the amount by the appellant 
will cause undue hardship to him, the 
Judge may in his discretion dispense with 
such deposit or part thereof, either un- 
conditionally or subject to such conditions 
as he may deem fit.’ 

11. In Section 411 of the principal 
Act, after clause (a), the following clause 
shall be inserted, namely:— 

“(bb) from any order of the Judge 
under the proviso to sub-section (2) of 
Section 406; and:” 

12. In Schedule A to the principal 
Act, in Chapter VII,— 

(i) in sub-rule (3) of Rule 7, for the 
words ‘annual rent for which such build- 
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‘ing; land -or “premises might: reasonably + 
be expected: to- let from year to year a. 
said: 


sum equal to teri per cent, of the. sz 
- amntial rent’ the words ‘annual letting 
value of such building, land or premises 
a sum equal to ten per cent. of such an- 
nual letting value’ shall be, and shall be 
os always to have been substituted; 
an 
(i) in sub-rule (1) of Rule 42, for 
the words ‘is preferred’ the words ‘is pre- 
ferred or entertained’ shall be substituted. 
-.13. Notwithstanding anything con- 
tained in any judgment, decree or order 
of any court or tribunal or any other 
authority,— 
(2) no determination of any special 
or different rate of conservancy tax by a 
Municipal Corporation constituted by or 
under the principal Act in respect of any 
hotel, club, stable, industrial premises or 
other large premises in exercise or pur- 
ported exercise of its powers under any 
of the provisions of the principal Act, at 
any time before the commencement of 
the. said Ordinance, shall be deemed to 
have been invalidly made by reason of 
the Corporation having no power to de- 
termine such rate at the time when such 
determination was made; and any such 
determination shall be deemed to he valid 
and shall be deemed always to have been 
validly made under the provisions of the 
principal Act as amended by this Act as 


if this Act.had been in force at the time: 


when such determination was made; and 
no‘such determination of different or spe- 
cial rate of conservancy tax, or any entry 
of tax made in any assessment book 
pursuant thereto, or any levy of such tax 
or bill or notice of demand or distress or 


attachment issued or executed for 
collection of such tax, shall be 
called in question in any court 
or- before any tribunal or authority 


merely on the ground that the Corpora- 
tion had no power or authority to deter- 
mine such different or special rate of 
conservancy tax in respect of any hotel, 
club, stable, industrial premises or other 
large premises or on any ground conse- 
quential thereto.” 

11. The High Court after pro- 
tracted hearing which we are given to 
understand lasted for 21 days besides 4 
days for judgment while partly allowing 
the petitions filed before it under Article 
226 of the Constitution made the Zollow- 
ing declaration : ee ; 

"\(i} Section 2 (1A), clause (i) is valid 
. so far as it is applicable to the ~ official 
year 1969-70 but it is null and void in so 
far as it applies to the official years from 


the:commencement.of the Corporations — 


. Act upto and including the official year 


1968-69, ön account of infraction of Arti-. 
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‘the vice of unreasonableness and is con- 


i 
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clause {ii).is not violative of Article 14 
and is constitutionally valid. 


(iii) Section 49 does not suffer from 


Stitutionally valid and so also is 
13 (1) of Gujarat Act 5 of 1970, 

(iv) The proviso to Section 129 (b) is 
hot violative of Article 14 nor does it 
suffer from ‘the vice of excessive delega- 
tion of legislative power. 


(v) Section 13 {2) of Gujarat Act 5 
of 1970 is not violative of Article 14 or 
Article 19 (1) (£) and cannot be challeng- 
ed as constitutionally invalid. 


(vi) Section 406 (2) (e) and Section 
411 (bb) are null and void as being in 
contravention of Article 14: Rule 42 of 
the Taxation Rules is also ultra vires and 
void In so far as it provides that if an ap- 
peal is preferred or entertained against 
the tax, warrant shall not issue for the 
recovery of the amount of tax. 


(vii) ‘The Resolutions passed by the 
Corporation for the official years 1967-68, 
1968-69, 1969-70 and 1970-71 to the extent 
to which they fix the rate of conservancy 
tax at 9 per cent, inter alia in respect of 
textile mills and factories belonging to 
the petitioners are ultra vires the proviso 
to Section 129 (b) and the rate of conser- 
vancy tax applicable in respect of these 
textile mills and factories must, there- 
fore, be taken to be the general rate of 
3 per cent.” 

12. Civil Appeals Nos. 489 to 513 
and 732 to 755 of 1973 have been filed in 
this Court by the petitioners before the 
High Court against the judgment of that 
court in so far as the court has upheld the 
constitutional validity of the impugned 


Section 


provisions. Civil Appeals Nos. 643 to 684 


of 1973 have been filed by the Municipal 
Corporation of the City of Ahmedabad 
and others against the above judgment in 
so far as the High Court has struck down 


the impugned provisions and the Resolu- ` 
tions. Civil Appeals Nos, 389 to 430 of 


1974 have been filed by the State of Guja- 


rat against the judgment in so far as the. 


High Court has struck down the impugn- 
ed provisions. Writ petitions Nos. 51, 60 
to 73, 87 to 91, 157, 499 to 503, 533, 534 
and 583 of 1972 as also writ petitions Nos. 
1866 to 1877 and 2046 of 1973 which have 
been filed by the Aryodaya Spg.. & Wve. 
Mills Co. Ltd. and other parties involve 
substantially the same question which 
arises in appeals, though some of these 
writ petitions relate to the subsequent 
period ‘of 1971-72. Writ Petition No. 74 of 
1972 filed by the Ahmedabad Electricity 
Co.: Ltd. involves an additional point re- 


garding its liability to-pay property tax ~ 
which has. been levied on the ground that, 
' it occupies land below the -surface. for . 
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underground cables, This ‘judgment would 


. dispose ofall the appeals and writ peti- 


tions. 

. 13. The first important question 
which arises for determination is whether 
clause (i) of Section 2 (1A) is violative 
of Article 14. According to this clause, 
“annual letting value” means in relation 
to any period prior to Ist April, 1970 the 
annual rent for which any building or 
land or premsies, exclusive of furniture 
or machinery contained or situate therein 
or thereon, might, if the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 were not in force, reasonably 
be expected to let from year to year with 
reference to its use. According to the peti- 
tioners, the operation of this clause 
affected only the assessment proceedings 
pending on December 23, 1969 when 
Ordinance 6 of 1969 (which was subse- 
quently replaced by Act 5 of 1970) came 
into force and did not affect the assess- 
ments which were final and completed 
before that date. The said provision was 
thus said to create an arbitrary and irra- 
tional classification which had no reason- 
able nexus with the object of levying the 
tax. As against the above, the following 
four contentions were advanced on behalf 
of the Corporation: 

(1) There is no discrimination in the 
matter of completed assessments and 
pending assessments because the prior 
law did not require valuation to be res- 
tricted to standard rent. The impugned 
provision is merely declaratory of previ- 
ous state of law. 

_ (2) There is no discrimination in the 
matter of completed assessments and 
pending assessments because as a matter 
_ of fact valuation assessments finalised be- 

fore December 23, 1969 were in disregard 
of the provisions of the Rent Act. 

(3} Pending cases constitute a class 
by themselves and any law which makes 
a distinction between decided cases and 
pending cases is not violative of Article 
14 of the Constitution as. the above dis- 
tinction is based upon rational classifica- 
tion. 

(4) In any case so far as the year 
1969-70 is concerned, there is no discri- 
mination or -violation of Article 14, 


14. The High Court rejected the 
first three contentions urged on behalf 
of the Corporation but accepted the 
fourth contention, Accordingly, it held 
that clause (i) of Section 2 (LA) was valid 
in so far as it was applicable to the offi- 
cial year 1969-70 but was null and void 
in so far as it applied to the previous 
years on account of the infraction of 
Article 14. 

- 15. ‘Regarding clause (c) of the 
` proviso to sub-clause (2).of clause (1A) of 
: Section’ 2 of the Act, the High Court held- 


‘on behalf of the petitioners 


‘that it-is only if the annual rent having: 


regard to the provisons -of the Bombay 
Rent Act.cannot be easily estimated that 
the Commissioner can adopt the basis of 
the valuation set out in proviso. to clause 
(c). Mr. Tarkunde learned counsel for the 
petitioners has not pressed the attack on` 
the constitutional validity of clause (e); 
because, according to him, it is not known 
as to which property would be covered 
a that clause as construed by the High 
gurt. 


16. Likewise, so far as the con- 
stitutional validity of Section 49 of the 
Act is concerned, the attack has not been 
pressed on behalf of the petitioner-appel- 
lants. Mr. Tarkunde has also pointed 
out that despite the decision of this Court 
in Manek Chowk Spg, & Wvg. Mills case 
(1967).2 SCR 679 = (AIR 1967 SC 1801) 
(supra) in making assessments attempts 
are being made by the Corporation to in- 
clude some structures ‘which constitute. 
plant and machinery as part of building. 
The learned counsel, however, concedes- 
that this would be a question of fact de- 
pending upon each case. He accordingly 
states that. his clients would if necessary 
agitate the matter in appeal. 


17. It has been argued before us 
by the Additional Solicitor General, Mr. 
Vakil and Mr. Bhandare on behalf of the 
Corporation as well as the State Govern- 
ment that the High Court was in error 
in holding that‘clause (i) of Section 2 
(1A) was: violative of Article 14 in res- 
pect of the years prior to the official year. 
1969-70. As against that, Mr. Tarkunde 
(the word. 
‘petitioners’ would cover not only the pe- 
titioners in this Court but also those who 
were the petitioners in the High Court) 
has supported the finding of the High 
Court in this respect. Mr, Tarkunde in 
his own turn has assailed the finding of 
the High Court in so far as it has held 
that clause (i) of Section 2 (1A) is- not 
violative of Article 14 in respect of the 
year 1969-70, After hearing the learned 
counsel for the parties, we find consider- 
able force in the submission made on be- 
half of the Corporation and the State 
Government. 


18. The first question which arises 
for consideration in the above context is 
whether there is any discrimination in 
relation to the assessments for the period 
prior to April 1, 1970 between pending 
cases and the cases in which assessment 
had already been completed. So far as 
this aspect is concerned, we find that in- 
the case of Assessment Committee of the 
Metropolitan Borough of Poplar v. Ro-' 
berts (1922) 2 AC-93 the House of Lords 
held by majority that ‘in arriving at the. 
valuation for the purposes of: the Valua-- 


. tion .(Metropolis) Act, .1869, of a hereditas: 
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ment to which the Increase of Rent and 
Mortgage Interest (Restriction) Act 1920 
applies, the maximum gross value to. ba 
assigned to that hereditament is not 
limited to the standard rent of the here- 
ditament together with the additions 
thereto permitted by the latter Act. It 
was further held that the above mention- 
ed Act of 1920 is not to be taken into ac- 
count in determining the valuation for 
rating purposes of the hereditaments to 
which it applies. Following the aktove de- 
cision of the House of Lords a Division 
Bench of the Bombay High Court held in 
the case of Gulam Ahmed Rogay v. Bom- 
bay Municipality, AIR 1951 Bom 320 that 
in arriving at the rateable value, for pur- 
poses of Section 154 (1) of the City of 
Bombay Municipal Act, 1888 of property 
to which the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 
applies the maximum value to be assign- 
ed to the property is not to be limited to 
the maximum standard rent of the pro- 
perty together with additions thereto per- 
mitted by the latter Act. Similer ques- 
tion thereafter arose in Corporazion of 
Calcutta v. Sm. Padma Debi, (1962) 3 SCR 
49 = (AIR 1962 SC 151). This Court in 
that case was concerned with the provi- 
sions of Section 127 (a) of the Calcutta 
Municipal Act, according to which the 
annual rental value of land and the an- 
nual value of any building erected for 
letting purposes or ordinarily let shall be 
deemed to be the gross annual rent at 
which the land or building migh= at the 
time of assessment reasonably be expect- 
ed to let from year to year, less, in the 
case of a building, an allowance of ten 
per cent. for the cost of repairs and for 
all other expenses necessary to maintain 
the building in a state to command such 
gross rent. It was held by this Court that 
on a fair reading of the above provision 
the rental value cannot be fixed higher 
than the standard rent under the Rent 
Control Act, It was further held shat the 
words “gross annual rent at which the 
land or building might at the time of as- 
sessment reasonably be expected to let 
from year to year” imply that the rent 
which the landlord might realise if the 
house was let is the basis for fixing the 
annual value of the building. The crite- 
rion is the rent realisable by the landlord 
and not the value of the holding in the 
hands of the tenant. The value of the 
property to the owner is the standard in 
making the assessment. The Corporation, 
it was accordingly concluded, had no 
power to fix the annual value of the pre- 
mises higher than the standard rant. 

19. It was argued on behalf of the 
Corporation before the High Court that 
no averment had been made by the peti- 
tioners in the petitions that the assess- 
ments which had been completed before 
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the coming into force of Ordinance 6 of 
1969 were made having regard to the 
provisions of the Bombay Rent Act and 
that in the absence of such averments no 
case of discrimination could be said to 
have been made by the petitioners. The 
High Court rejected this contention be- 
cause in its opinion it would be reason- 
able to presume that the assessments 
were made keeping in view the rent res- 
triction provisions of the Bombay Rent 
Act. We are unable to agree with the 
above approach of the High Court. 


20. There is a presumption of the 
constitutional validity of a statutory pro- 
vision. In case any party assails the vali- 
dity of any provision on the ground that 
it is violative of Article 14 of the Consti- 
tution, it is for that party to make the 
necessary averments and adduce material 
to show discriminazion violative of Arti- 
cle 14. No averments were made in the 
petitions before the High Court by the 
petitioners that the assessments before 
the coming into force of Ordinance 6 of 
1969 had been made by taking into ac- 
count the rent restriction provisions of 
the Bombay Rent Act. Paragraph 2B and 
some other paragraphs of petition No. 
233 of 1970 before the High Court, to 
which our attention was invited by Mr. 
Tarkunde, also do not contain that aver- 
ment. No materiel on this factual aspect 
was in the circumstances produced either 
on behalf of the petitioners or the Corpo- 
ration. The High Court, as already ob- 
served, decided the matter merely on the 
basis of a presumption. It is, in our opin- 
ion, extremely hazardous to decide the 
question of the corstitutional validity of 
a provision on the basis of the supposed 
existence of certain facts by raising a 
presumption. The facts about the suppos- 
ed existence of which presumption was 
raised by the High Court were of such a 
nature that a definite averment could 
have been made in resvect of them and 
concrete material could have been pro- 
duced in support of their existence or 
non-existence. Presumptions are resorted 
to when the matter does not admit of 
direct proof or when there is some prac- 
tical difficulty to produce evidence to 
prove a particuler fact. When, however, 
the fact to be established is of such a 
nature that direct evidence about its exist- 
ence or non-existence would be available, 
the proper course is to have the direct 
evidence rather than to decide the mat- 
ter by resort to presumption. A pro- 
nouncement about the constitutional vali- 
dity of a statutory provision affects not 
only the parties before the Court, but all 
other parties wha may be affected by the 
impugned provision, There would, there- 
fore, be inherent risk in striking down 
an impugned provision without having 
the complete factual data and full mate- 


b 
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rial before the court. It was therefore, in 
our opinion, essential for the High Court 
to ascertain and find out the correct fac- 
tual position before recording a finding 
that the impugned provision is violative 
of Article 14. The fact that the - High 
Court acted on an incorrect assumption 
is also borne out by the material which 
has been adduced before us in the writ 
petitions filed under Article 32 of the 
Constitution. 


21. In the affidavit of Jayantilal 
Maneklal Shah, Assessor and Collector of 
the Corporation, filed on behalf of - the 
respondents in these petitions, the factual 
position has been brought out at length. 
According to the affidavit, after the Cor- 
poration had been constituted with effect 
from July 1, 1950 the Commissioner kept 
for every official year an assessment 
book as contemplated by Rule 9 of the 
Taxation Rules. The rateable value of 
lands and buildings in Special Property 
Section were first determined by the 
municipal valuers on Contractor’s Theory 
in accordance with the methods prevail- 
ing under the English law of rating. The 
owners of lands and buildings which 
were valued on Contractor’s Theory filed 
appeals. During the pendency of the ap- 
peals, the authorities concerned agreed 
to refer the question of determination of 
the rateable values to the arbitration of 
two arbitrators, one appointed by the 
Corporation and the other appointed by 
the tax-payers. On disagreement between 
the two arbitrators the matter was refer- 
red in 1953 to Shri H. V. Divetia, a for- 
mer Judge: of the High Court of Judica- 
ture at Bombay as umpire. Shri Divetia 
held that flat rate floor area method 
which was being adopted by the Munici- 
pal Corporation of the City of Bombay 
in similar cases was the proper method. 
The municipal authorities consequently 
adopted that method. The award of Shri 
Divetia was effective only till the official 
year 1954-55, but its application was ex- 
tended by agreement between the parties 
up to the year 1958-59. The municipal 
authorities continued to value the lands 
and buildings aforesaid on the flat rate 
floor area method for the year 1959-60 
and onwards to prevent any dispute þe- 
ing raised. The affidavit further shows 
that notwithstanding the decision in 
Padma Debi’s case, (1962) 3 SCR 49 = 
(AIR 1962 SC 151) (supra) the Corpora- 
tion continued as before to value the 
properties included in the Special Pro- 
perty Section on the flat rate floor area 
method. Both the valuers as well as the 
persons liable to pay property taxes were 
not conscious of any impact of rent res- 
trictions for the purposes of property 
taxes. The Collector has denied that in 
determining the rateable value the Muni- 
cipal Commissioner had been taking into 
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account the standard rent of the build- 
ing or land or was following the princi- 
ple that the rent restricted by law was 
the measure of the true rent of the build- 
ing. r j 


22, There is no material before us 
to show that the factual position is in 
any way different from that brought out 
in ‘the affidavit of the Assessor and Col- 
lector of the Corporation: Mr. Tarkunde 
has referred to three orders dated March 
22, 1969 of the Deputy Municipal Com- 
missioner whereby the rateable.value as 
initially fixed was reduced on complaint 
filed by the rate-payer. It would appear 
from the orders that in reducing the rate- 
able value the Deputy Municipal Com- 


missioner took into account the 
rental value. The above three 
orders, in our opinion, can hardly be of 


any help to the petitioners because there 
is nothing to show that the Deputy Mu- 
nicipal Commissioner while making those 
orders took into account the standard 
rent and the restrictions placed on the in- 
crease in rent by the Bombay Rent Act.. 


23. Mr. Tarkunde then urges that 
the material which has been placed be- 
fore this Court regarding the - factual 
position was not before the High Court 
and as such this Court should not disturb 
the finding of the High Court on the con- 
stitutional validity of clause (i) of Sec- 
tion 2 (1A). We are unable to accede to 
this submission. The validity of the above 
clause has also been assailed in the writ 
petitions filed before us and in deciding 
those writ petitions, we cannot refuse to 
take into account the material which has 
been placed before us. As that material 
discloses that the factual position as it 
existed before the promulgation of Ordi- 
nance 6 of 1969 was that the provisions 
of the Bombay Rent Act were not taken 
into account in determining the rateable 
value, there would be no escape from the 
conclusion that no differential treatment 
has been meted out to pending cases in 
clause (i). It is plain that the impugned 
provision cannot be held to be violative 
of Article 14 in the appeals filed against 
the judgment of the High Court and con- 
stitutionally valid in the writ petitions. 
As the High Court decided the matter 
without having. the full and complete 
data before it and as such data is avail- 
able to us, the contention that we should 
not take that data into account, in our 
opinion, is wholly untenable. We would, 
therefore, hold that there is no material 
on record as might justify the inference 
that a differential hostile treatment has 
been meted out in pending cases, The 
very basis of striking down the impugn- 
ed provisions on the ground of being 
violative of Article 14 would thus dis- 
appear. 
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of the opinion: that classification by treat- 
ing decided cases as belonging to 
category and pending cases as belonging 
to another category is reasonable and not 
per se offensive to Article 14. 
._ „29. It is well-established that 
Article 14 forbids class legislation but 
does not forbid classification. Permissible 
classification must be founded on an in- 
telligible differentia which distinguishes 
persons or things that are grouped toge- 
ther from others left out of the group, 
and the differentia must have a rational 
relation to the object sought to be achiev~ 
ed. by the statute in question. In vermis- 
sible classification mathematical nicety 
and perfect equality are not required. 
Similarity, not identity of treatment, is 
enough, If there is equality and unifor- 
mity within each group, the law will not 
be condemned as discriminative, though 
due to some fortuitous circumstances 
arising out of a peculiar situation some 
included in a class get an advantage over 
others, so long as they are not singled out 
for special treatment. Taxation law is 
not an exception to this doctrine. But, in 
the application of the principles, the 
courts, in view of the inherent complexity 
of fiscal adjustment of diverse elements, 
permit a larger discretion to the legisla- 
ture in the matter of classification, so 
long as it adheres to the fundamental 
principles underlying the said doctrine. 
The power of the legislature to classify 
is of wide range and flexibility so that 
it can adjust its system of taxation in all 
proper and reasonable ways (sce Ram 
Krishna Dalmia v. S. R. Tendolkar, 1959 
SCR 279 = (AIR 1958 SC 538) and Khan- 
dige Shah Bhat v, Agricultural Income- 
tax Officer, Kasaragod, (1963) 3 SCR 809 
= (AIR 1963 SC 591)). Keeping the above 
principles in view, we find no violation 
of Article 14 in treating pending cases as 
a class different from decided cases, It 
cannot be disputed that so far as the 
pending cases covered by clause (i) are 
concerned, they have been all treated 
alike. In the case of Rao Shiv Bahadur 
Singh v. State of Vindhya Pradesa, 1953 
SCR 1188 at p. 1197 = (AIR 1953 SC 394 

t p. 397) this Court observed: 


“But there is no reason why pending 
proceedings cannot be treated ky the 
legislature as a class by themselves hav- 
ing regard to the exigencies of the situa- 
tion which such pendency itself calls for. 
There can arise no question as to such a 
saving provision infringing Article 14 so 
long as no scope is left for any further 
discrimination inter se as between >ersons 
affected by such pending matters.” i 
In 
.1960 SC 923) the constitutional - validity 
of 


Apart from the above, we are: 


one - 


Hathisingh Manufacturing Co, Ltd. v. 
Union of India, (1960) 3 SCR 528 = (AIR 


“Section 25-FFF of the Industrial Dis-~ 


putes Act, 1947 was assailed. That section 
made a distinction -between employers 
who had closed their undertakings on or 
before November 28, 1956 and those who 
closed their undertakings after that date. 
It was urged that the. above provision 
was violative of Article 14 of the Consti- 
tution. The above contention was reject- 
ed and it was observed: 


“When Parliament enacts a law im- 
posing a liability as flowing from certain 
transactions prospectively, it evidently 
makes a distinction between those trans- 
actions which are covered by the Act and 
those which are not covered by the Act 
because they were completed before the 
date on which the Act was enacted. This 
differentiation, however, does not amount 
to discrimination which is liable to be 
struck down under Article 14. The power 
of the legislature to impose civil liability 
in respect of transactions completed even 
before the date on which the Act is enact~ 
ed does not appear to be restricted. If, as 
is conceded—and in our judgment rightly 
—by a statute imposing civil liability in 
respect of post-enactment transactions, 
no discrimination is practised, by a sta- 
tute which imposes liability in respect 
of transactions which have taken place 
after a date fixed ty the statute, but 
before its enactment, it cannot be said 


- that discrimination is practised.” 


In the case of Jain Bros. v. Union of India, 
(1970) 3 SCR 253 = (AIR 1970 SC 778) it 
was urged on behalf of the appellants 
that clause (g) of Section 297 (2) of the 
Income-tax Act, 1961 was violative of 
Article 14 inasmuch as in the matter of 
imposition of penalty, it discriminated 
between two sets of assessees with refer- 
ence to a particular date, namely, those 
whose assessment had been completed 
before Ist day of April, 1962 and others 
whose assessment was completed on or 
after that date. While upholding the vali-~ 
dity of the above provision, this Court 
observed : 


“Now the Act of 1961 came into force 
on first April 1962, It repealed the prior 
Act of 1922. Whenever a prior enactment 
is repealed and new provisions are enact- 
ed the legislature invariably lays down 
under which enactment pending proceed~ 
ings shall be continued and concluded. 
Section 6 of the General Clauses Act 1897 
deals with the effect of repeal of an en- 
actment and its provisions apply unless 
a different intention appears in the sta- 
tute. It is for the legislature to decide 
from which date a particular law should 
come into operation. It is not disputed 
that no reason has been suggested why 


' pending proceedings cannot be treated by 


the legislature as a class for the purpose 


' of Article 14. The date first April 1962 ~ 


which has been selected by the legisla- 


oe 


~% 
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ture for the purpose of clauses (f) and -(g) 


‘levied in respect of any hotel, 


involved in supplying conservancy 


of Section 297 (2) cannot: be characterised 
as arbitrary or: fanciful.”. 


i 26. We would, therefore, hold 
that clause (i) of Section 2 (1A) is consti- 
tutionally valid and not violative of Arti- 
cle 14 in respect of all the years to which 
it has been made applicable. 


27. Learned Additional Solicitor- 
General and Mr. Vakil on behalf of the 
Corporation have assailed the finding of 
the High Court in so far as it has held 
the resolutions passed by the Corporation 
for the four years from 1967-68 to 1970-71 
fixing the rate of conservancy tax at 9 
per cent. in respect of textile mills, fac- 
tories and other large premises instead 
of the general rate of 3 per cent. to be 
ultra vires the proviso to Section 129 (b). 
We may in this context set out the mate- 
rial part of the impugned resolution for 
the assessment year 1971-72 taking it to 
be a specimen for the four years in ques- 
tion: 

"(c} Consevancy tax at 3% of the 
rateable value of the premises liable to 
tax under provisions of. Section 131 of 
the Act, subject, however, to the proviso 
that the minimum amount of such tax to 
be levied in respect of any one separate 
holding of land or of any one portion of 
‘a building which is let as a separate 
holding shall be eight annas per month, 
and that the amount of such tax ae - 

wd, 
stable or other large premises may be 
specially fixed under Section 137. 


(d) As per the provisions of Section 
137, hotel, club, stables, theatres or cine- 
mas or other large premises including 
mills and factories registered under the 
Factories Act, and where 50 or. more 
workmen are employed in manufacture 
in all the shifts, shall be subject to a con- 
servani tax at 9% of the rateable 
value 

28. The High Court in striking 
down the four resolutions in so far as the 
rate of conservancy tax in respect of the 
large premises had been fixed at 9. per 
cent. instead of 3 per cent., observed that 
the power to fix different rates of conser- 
vancy tax for different classes of proper- 
ties is limited by the actual cost element 
and the differential rate of conservancy 
tax fixed for a particular class of pro- 
perties must be related to the actual cost 
ser- 
vice to that class. The High Court agreed 
that large premises could be treated as 
a class and given differential treatment 
in the matter of fixation of conservancy 
tax. On the question, however, as to 
what rate of conservancy tax should be 


fixed for large premises, the High Court 


observed. that there was nothing in the 


. affidavits filed‘ on behalf of the, Corpora- 
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‘tion which might show ‘that the Corpora- 


tion was. guided -by the ‘actual cost of con- 
servancy service supplied to each class. 


29. We may at this stage _ advert 
to the scheme of the Corporations Act, in 
the matter of levy of conservancy tax. 
Clause (b) of Section 129 states that the 
rate of conservancy tax shall be such 
percentage of rateable value as will in 
the opinion of the Corporation suffice to 
provide the collection, removal and dis- 
posal, by municipal agency, of all excre- 
mentitious and polluted matter from pri- 
vies, urinals and cess-pools and for effi- 
ciently maintaining and repairing the 
municipal drains constructed or used for 
the reception or conveyance of such 
matter. It is further provided: that the 
minimum amount of such tax to be levi- 
ed in respect of any one separate hold- 
ing of land or of any one building or of 
any one portion of a building which is 
let as a separate holding shall be eight 
annas per mensem and that the amount 
of such tax to be levied in respect of 
any hotel, club or other large premises 
may be specially fixed under Section 137, 
Sub-section (1) of Section 137 provides 
that the Commissioner may, whenever he 
thinks fit, fix the conservancy tax.to be 
paid in respect of any hotel, club, stable 
or other large premises at such special 
rate as shall be generally approved by the 
Standing Committee in this behalf, whe- 
ther the service in respect of which such 
tax is leviable be performed by human 
labour or by substituted means or appli- 
ances, Sub-section (2) of Section 137 
directs the Commissioner to fix a special 
rate of conservancy tax in the case’ of 
premises used solely for public purposes 
and not used or intended to be used for 
purposes of profit or for residential or 
charitable or religious purposes in res- 
pect of which the conservancy tax is pay- 
able by the Government. According to 
sub-section (3) of Section 137, in any such 
case the conservancy tax shall be fixed 
with reference to the cost or probable 
cost of the collection, removal and dis- 
posal, by the agency of municipal con- 
servancy staff, of excrementitious and 
polluted matter from the premises, 


30. One of the questions which has 
been agitated before us is as to whether 
sub-section (3) of Section 137 deals only 
with cases mentioned in sub-section (2) 
or whether it applies to cases covered 
both by ‘sub-section (1) as well as sub- 
section (2) of Section 137. Put differently, 
the question is as to what is the signific- 
ance of the opening words “In any su 
case” in sub-section (3). 

31. . After giving the matter our 
consideration, we are of the view ‘that. 
sub-section (3) deals only with. cases men- 


. tioned in sub-section: (2) of Section ' 137 
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and is not attracted in cases mentioned 
in sub-section (1). 


32.  Sub-section (3) provides for a 
concessional rate of conservancy tax be- 
cause the amount of such conservancy 
tax has to be fixed with reference to the 


cost or probable cost of the collection, re- 


moval and disposal, by the agency of 
municipal conservancy staff, of excre- 
mentitious and polluted matter from. the 
premises. The rate of conservancy tax 
covered by Section 137 (3) would be lower 
‘compared to the general rate of zonser- 
vancy tax under clause (b) of Section 129 
which would be fixed after takinz into 
account not only the cost or probable cost 
referred to in Section 137 (3) but elso the 
expenses for efficiently maintaining and 
repairing the municipal drains construct- 
ed or used for the reception or convey- 
ance of excrementitious and polluted 
matter. The scheme of the Corporations 
Act appears to be that in the case of pre- 
mises used solely for public purposes and 
not intended to be used for purposes of 
profit or in the case of premises intended 
to be used.for residential or charitable or 
religious purposes in respect of which 
conservancy tax is payable by the Gov- 
ernment, the rate of conservancy tax 
should be lower compared to the rate of 
general conservancy tax. Sub-section (1) 
deals with large premises like hotels, 
clubs and stables which in the very na- 
ture of things require greater conser- 
vancy service, and it hardly: stands ‘to 
reason that the legislature would con- 
template the fixing of lower concessional 
rate of conservancy tax in the case of 
such premises. The opening words of 
sub-section (3) of Section 137, viz. “In 
any such case” make it clear that its con- 
eessional provisions apply only to the 
immediately preceding clause, mamely, 
Section 137 (2). 

33. Act 5 of 1970 added a proviso 
to clause (b) of Section 129. According to 
that proviso, when determining under 
Section 99 or Section 150 the rate at 
which conservancy tax shall be levied for 
any official year or part of an official 
year, the Corporation may determine dif- 
ferent rates for different classes of pro- 
perties. A proviso was also added to Sec- 
tion 137 (1) by the said Act that if the 
Corporation shall have determined for 
any official year any different rate of con- 
servancy tax for any class of properties 
to which any of the properties referred 
to in this sub-section belongs, the Com- 
missioner shall not, without the previous 
approval of the Corporation, fix, for such 
official year or part thereof, the conser- 
vancy tax to be paid in respect of any 
property belonging to such class for 
which such different rate may have been 
determined by the Corporation. 


; 
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o 34 Perusal of the different provi- 
sions shows that the rate of conservancy 
tax can be fixed under the following three 
provisions : ' 

(1) A rate of conservancy tax (which 
for the sake of convenience may be des- 
cribed as general rate of conservancy tax), 
to be fixed by the Corporation under 
clause (b) of Section 129. This is, how- 
ever, subject to the proviso that it would 
be open to the Corporation: to determine 
different rates for different classes of 
properties. 

(2) A special vate of conservancy tax 
to be fixed by the Commissioner in res- 
pect of certain large premises under sub- 
section (1) of Section 137. Such rate shall 
not without the previous approval of the 
Corporation be different from the rate of 
conservancy tax for that class of proper- 
ties in case the Corporation has deter- 
mined the rate of conservancy tax. for 
that class. 


(3) A special rate of conservancy tax 
in respect of premis2s mentioned in Sec- 
tion 137 (2) to be fixed by the Commis- 
sioner. 


35. The following affidavit was 
filed on behalf of the Corporation in justi- 
fication of the higher rate of conservancy 
tax of 9 per cent. for large premises men- 
tioned in the resolution : 

“I submit that the properties in res- 
pect of which the Corporation has deter- 
mined the rate of conservancy tax at 9 
per cent, are properties belonging to a 
class the cost of providing conservancy 
services to which is proportionately 
higher than corresponding cost in respect 
of other properties......... I state that it is 
not necessary for the purpose of deter- 
mining such higher rate that the Corpo- 
ration or the Commissioner should sepa- 
rately work out the expenditure involv- 
ed in dealing with these properties, I 
deny that there is no valid justification 
for providing a higher rate of conser- 
vancy tax in respect of such properties. 
I submit that it is competent to the Cor-. 
poration to take notice of the higher cost 
of conservancy services required to be 
incurred in respect of these properties 
and to form an opinion on general facts— 
that the cost of providing conservancy 
services to these properties would be 
higher and to what extent. I submit that 
matters of this type do not demand an 
arithmetical accuracy and broad compli- 
ance in matters of this type is sufficient 
for compliance with law. I submit that 
according to the estimate of the Munici- 
pal Corporation, to meet the total expen- 
diture of conservancy services, if a unit 
rate of conservancy tax was to be pro- 
vided, it was necessary to determine the 
rate of conservancy tax at 4$ per cent. of 
the rateable value. The Corporation has, 
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-however, sought to distribute the © inci- 
dence of conservancy tax equitably 
among all the lands and buildings, deter- 
mine the. general rate of conservancy tax 
wat 3 per cent, and determine a higher rate 
of conservancy tax at 9 per. cent. In res- 
pect of industrial premises and other pro- 
perties as provided in the said resolution. 
I submit that the use of the premises has 
a material relation to the cost of provid- 
ing conservancy services and to the main- 
tenance and repairs thereof. I submit 
that the hotels, clubs, industrial premises 
and other large premises referred to in 
Section 129 (b) as well as ‘in Section 137 
are premises which need relatively larger 
conservancy services.” 

36. The question with which we 
are concerned in the present cases 1s 
whether it is sufficient. as has been argu- 
ed on behalf of the Corporation, to find 
out the total expense to be incurred for 
conservancy service and thereafter to fix 
different rates for different categories of 
properties so that the tax raised is suffi- 
cient to meet the total expense, or whe- 
ther, as has been held by the High Court, 
the different rate of conservancy tax fix- 
ed for a particular class of property 
under the proviso to clause (b) of Section 
129 must be related to the actual cost 
involved in supplying conservancy service 
to that class. In other words the question 
is whether the Corporation in determin- 
ing the rates of conservancy tax has to 
find out the total expense it would have 
to incur for the various purposes men- 
tioned in Section 129 (b) in connection 
with the conservancy service and there- 
after to raise that amount by fixing dif- 
ferent rates of conservancy tax for vari- 
ous categories of properties or whether 
the Corporation would have to find out 
separately the expense required in res- 
pect of conservancy service for each cate- 
gory of property and thereafter to fix 
such rate of conservancy tax for a cate- 


- gory of property as would be sufficient 


to meet the expense on the conservancy 
service for that particular category. To 
put it differently is the rate of conser- 
vaney tax for a class of property to be 
determined by taking into account the 
total expense which the Corporation has 
to meet for conservancy ‘service in an 
official year or is it to be determined by 
taking into account the expense which 
the Corporation has to meet for conser- 
vancy service for that particular class of 
property? 

37. After giving the matter our 
lconsideration, we are of the view that 
what is required by Section 129 is that 
before determining the rates of conser- 
vancy tax for different categories of pro- 
perties the Corporation should find out 
the total expense -it would have to incur 
for the various purposes mentioned in 
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clause {1) of that section. After having 
ascertained the total expense it would be 
permissible to the Corporation to fix dif- 
ferent rates of conservancy tax for vari- 
ous categories of properties. It is not 
essential, except in cases mentioned in 
sub-sections (2) and (3) of Section 137 
that the rate of conservancy tax for a 
particular category of properties should 
be such as would be related only to the 
expense for conservancy service for that 
particular category of properties. Accord- 
ing to the proviso which has been added 
to clause (b) of Section 129 of the Cor- 
porations Act by Act 5 of 1970, when 
determining under Section 99 or Section 
150 the rate at which conservancy tax 
shall be levied for any official year or 
part of an official year, the Corporation 
may determine different rates for dif- 
ferent ‘classes of properties. There is no- 
thing in the above proviso which makes 
it obligatory for the Corporation to take 
into account separately the cost of con- 
servancy service for each class of pro- 
perty for which conservancy tax is fixed. 
Apart from the fact that there is no sta- 
tutory obligation for the Corporation to 
have separate estimates of the costs of 
conservancy service for various classes of 
properties referred to in the above pro- 
viso with a view'to allocate the cost 
amongst different classes of properties, it 
would not even be feasible to do so for 
there would not be separate municipal 
drains for different classes of properties. 


-As already mentioned clause (b) of Sec- 


tion 129 also takes into account the ex- 
pense required for efficiently maintaining 
and repairing the municipal drains for 
finding out the total expenditure for con- 
servancy service. The High Court, in our 
opinion, was in error in striking down 
the resolutions passed by the Corporation 
for the official years 1967-68, 1968-69, 
1969-70 and 1970-71 to the extent to 
which they fixed the rate of conservancy 
tax at 9 per cent. in respect of textile 
mills and factories because of the absence 
of sufficient data to show as to what 
would be the cost of conservancy service 
for that particular category of properties. 
The affidavit filed on behalf of the Cor- 
poration, extract from which has been 
reproduced above, shows that the rates of 
conservancy tax for the different cate- 
gory of properties have been fixed after 
taking into account the total expense for 
the conservancy service, It is not possible 
to insist upon arithmetical accuracy in 
such matters. A broad and general esti- 
mate of the cost of conservancy service 
and the tax receipts after taking into ac- 
rount the relevant factors would satisfy 
the requirement of law. 

38. We are unable to accede to 
the submission of Mr. Tarkunde that in 
view of the construction which we. are 
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placing upon the provisio to. Section 129 
{b}, the proviso would be . violative of 
Article 14 of the Constitution on eccount 
of excessive delegation of legislative 
power. As already menticned, the Cor- 
poration must keep in view the total ex- 
pensé it would have to incur for the 
conservancy service before fixing the 
various rates of conservancy tax. The dif- 
ferent rates of conservancy tax have thus 
to bə related to the total cost of conser- 
vancy service to be borne by the Corpo- 
ration. The “opinion of the Corporation” 
mentioned in clause {b} of Section 129 is 
formed after budget estimates are pre- 
pared in accordance with Sections 95, 96 
and 100 of the Corporations Act. Accord- 
ing to the above provisions the Commis- 
sioner is to make a statement of propo- 
sais as to the taxation which would in his 
opinion be necessary or expedient to im- 
pose under the provisions of the Act in 
the Annual Budget estimate of the next 
official year. The Standing Committee 
then considers the estimates and propo- 
sals of the Commissioner, and after hav- 
ing obtained from the Commissioner fur- 
ther details and information as they think 
fit, the Committee frames the budget esti- 
mates. The budget estimates contam pro- 
-posals of rates and extents of municipal 
taxes. The budget estimates are then 
printed and the printed copies are sent to 
each municipal councillor. The budget 
estimates are thereafter laid before the 
Corporation which then considers the 
same, In considering the budget estimates 
the Corporation is entitled to refer them 
back to the Standing Committee for fur- 
ther consideration or to adopt them as 
they stand or subject to alterations. The 
entire procedure provides built-in safe- 
guards and lays down adequate guidelines 
in the matter of taxation. If therefore 
cannot be said that the legislature has 
not prescribed any guiding principles for 
the Corporation for determining the rates 
of conservancy tax. We agree with the 
High Court that the proviso to clause (b) 
of Section 129 does not suffer from the 
vice of excessive delegation of legislative 
power. 

39. Mr. Bhandare on behalf of the 
State of Gujarat has assailed the finding 
of the High Court that Section 406 (2) (e) 
and Section 411 (bb) are violative of Arti- 
cle 14 and that Rule 42 of the Taxation 
Rules is void in so far as it has provided 
that if an appeal is preferred or enter- 
tained against the tax, warrant shall not 
be issued for the recovery of the emount 
of tax. The High Court in striking down 
Section 406 (2) (e) and Section 411 (bb) 
relied upon its earlier judgment dated 
October 27,. 1969 which had been given 
before the addition of the- proviso ` to 
‘Section 406 (2) (e) by Act 


£ of 1970. 
According to the earlier judgment; clause’ 


d 


(e) of sub-section. (2). of Section 406 classi- 
fied the appellants filing appeals against 
tax and rateable value into. two classes: 
(1) those; who deposited the amount of 
tax assessed by the Commissioner; and 
(2) those who did not. It was held that 
the above classification had no rational 
nexus with the object of the provision 
for appeal and that there was no reason- 
able justification for giving a right of 
appeal to one class and denying it to the 
other. After referring to the observations 
in the earlier judgment, the High Court 
expressed the opinion in the judgment 
under appeal that the addition of the 
proviso to Section 406 (2) (e) by Act 5 of 
1970 did not make any material difference 
so far as the constitutional validity of the 
above provision was concerned. Accord- 
ing to the High Court, the proviso mere- 
ly carves out_an exception from the main 
provision in Section 406 (2) (e) and limits 
the applicability of the main provision to 
appellants who can deposit the amount of 
tax without undue hardship. The result, 
in the opinion of the High Court, was 
that the discrimination between the ap- 
pellants who deposited the amount of tax 
and the appellants who did not, which 
is the necessary consequence of the con- 
dition requiring deposit of the amount 
of tax, still persists, though it is now 
limited to the class of appellants who can 
deposit the amount of tax without undue 
hardship, 


40. After hearing the learned 
counsel for the parties, we are unable to 
subscribe to the view taken by the High 
Court, Section 406 (2) (e) as amended 
states that no appeal against a rateable 
value or tax fixed or charged under the 
Act shall be entertained by the Judge in 
the case of an appeal against a tax or in 
the case of an appeal made against a 
rateable value after a bill for any pro- 
perty tax assessed upon such value has 
been presented to the appellant, unless 
the amount claimed from the appellant 
has been deposited by him with the Com- 
missioner. According to the proviso to 
the above clause, where in any particular 
case the Judge is of opinion that the de- 
posit of the amount by the appellant will 
cause undue hardship to him, the Judge 
may in his discretion dispense with such 
deposit or part thereof, either uncondi- 
tionally or subject to such conditions as 
he may deem fit. The object of the above 
provision apparently is to ensure the 
deposit of the amount claimed from an 
appellant in case he seeks to file an ap- 
peal against a tax or against a rateable 
value after: a bill for any pro- 
perty tax assessed upon such value 
has been presented to him. Power 
at the same time is.given to the appellate. 
Judge to relieve the appellant from the: 
rigour of the above provision 
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Judge is of the opinion that it would 
cause undue hardship to the appellant. 
The requirement about the deposit of 
the amount claimed as a condition prece- 
dent to the entertainment of an appeal 
which seeks to challenge the imposition 
or the quantum of that tax, in our opin- 
ion, has not the effect of nuilifying the 
right of appeal, especially when we keep 
in view the fact that discretion is vested 
in the appellate Judge to dispense with 
the compliance of the above require- 
ment. All that the statutory provision 
seeks to do is to regulate the exercise of 
the right of appeal. The object of the 
above provision is to keep in balance the 
right of appeal, which is conferred upon 
a person who is aggrieved with the de- 
mand of tax made from him, and the 
right of the Corporation to speedy re- 
covery of the tax. The impugned provi- 
sion accordingly confers a right of appeal 
and at the same time prevents the delay 
in the payment of the tax. We find our- 
selves unable to accede to the argument 
that the impugned provision has the 
effect of creating a discrimination as is 
offensive to the principle of equality en- 
shrined in Article 14 of the Constitution. 
It is significant that the right of appeal 
is conferred upon all persons who are 
aggrieved against the determination of 
tax or rateable value. The bar created by 
Section 406 (2) (e) to the entertainment 
of the appeal by a person who has not 
deposited the amount of tax due from 
him and who is not able to shew to the 
appellate Judge that the deposit of the 
amount would cause him undue hardship 
arises out of his own omission and de- 
fault, The above provision, in our opin- 
ion, has not the effect of making invidi- 
ous distinction or creating two classes 
with the object of meting out differen- 
tial treatment to them; it only spells out 
the consequences flowing from the omis- 
Sion and default of a person who despite 
the fact that the deposit of the amount 
found due from him would cause him no 
hardship, declines of his own volition to 
deposit that amount. The right of appeal 
is the creature of a statute. Without a 
statutory provision creating such a right 
the person aggrieved is not entitled to 
file. an appeal. We fail to understand as 
to why the legislature while granting the 
right of appeal cannot impose conditions 
for the exercise of such right. In the 
absence of any special reasons there ap- 
pears to be no legal or constitutional im- 
pediment to the imposition of such con- 
ditions. It is permissible, for example, to 
prescribe a condition in criminal cases 
that unless a convicted person is released 
on bail, he must surrender to custody 
before his appeal against the sentence of 
imprisonment would be entertained. 
Likewise, it is permissible to enact a law 
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that no appeal shall lie against an order 
relating to an assessment of tax. unless 
the: tax had been paid. Such 2 provision 
was on the statute book in Section 30 of 
the Indian Income-tax Act, 1922. The 
proviso to that section provided that| 
ree .. ho appeal shall lie against an: 
order under sub-section (1) of Section 46 
unless the tax had been paid”. Such con-i 
ditions merely regulate the exercise of 
the right of appeal so that the same is: 
not abused by a recalcitrant party and, 
there is no difficulty in the enforcement! 
of the order appealed against in case thej 
appeal is ultimately dismissed. It is open: 
to the legislature to impose an accom-| 
panying liability upon a party upon 
whom a legal right is conferred or to 
prescribe conditions for the exercise of 
the righc. Any requirement for the dis- 

charge of that liability or the fulfilment. 
of that condition in case the party con- 
cerned seeks to avail of the said right is! 
a valid piece of legislation, and we can' 
discern no contravention of Article 14 in 
it. A disability or disadvantage arising 
out of a party’s own default or omission: 
cannot be taken to be tantamount to the! 
creation, of two classes offensive to Arti-: 
cle 14 of the Constitution, especially 
when that disability or disadvantage ope- 
rates upon all persons who make the de- 
fault or omission. 


4i. Observations in the case of 
of Hannah Cohen.v. Beneficial Industrial 
Loan Corporation, (1949) 337 US 541 lend 
some support to the view we have taken. 
Headnote i0 which is besed upon the 
observations in the body of the judzment 
reads as under:— 


“10, A state statute which requires 
that in a stock-holder’s derivative action 
a plaintiff whe owns less than 5 per cent. 
of the defendant corporation’s outstand- 
ing shares, or shares having market 
value not exceeding $ 50,000, give secu- 
rity for the reasonable expenses, includ- 
ing counsel fees, incurred by the corpora- 
tion and by other parties defendant, ana 
which makes the plaintiff liable for such 
expenses if he does not make good his 
claims, and subjects the amount of secu- 
rity to increase if the progress of the 
litigation reveals that it is inadequate or 
to decrease if it is proved to be excessive, 
does not violate the contract clause or 
the due process clause, or the equal pro- 
tection clause of the Federali Cemstitu- 
tion.” 

42. So far as the constitutional 
validity of Section 411 (bb) and Rule 42 
is concerned, it is the common case of the 
parties that it hinges upon the validity 
of Section 406 (2) (e) and that in case we 
uphold the validity of the last mentioned 
provision, the validity of the other two 
provisions would have to be upheld. We 
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accordingly uphold the constitutional 
validity of all the three provisions. 


43. The Ahmedabad Electricity 
Co. Ltd. petitioner in writ petition No. 
74 of 1972 is a licensee under the Indian 
Electricity Act, 1910. It has laid under- 
ground supply lines under most of the 
roads and publie streets in the city of 
Ahmedabad, The Corporation has in that 
connection assessed property tax and 
made the petitioner-company liable to 
pay that tax on the ground that the 
underground supply lines occupy space 
below the surface and that the said space 
constitutes land. Section 12 of the Indian 
Electricity Act confers a right upon a 
licensee to open and break up the soil 
end pavement of any street, railway or 
tramway for laying down and placing 
electric supply lines and other works. 
Although the roads and public streets 
under which the petitioner-company has 
laid down underground supply lines vest 
in the Corporation under Section 202 of 
the Corporations Act, the liability to pay 
property tax in respect of the space in 
which supply lines are laid is sought to 
be fastened upon the petitioner-company 
in view of the provisions of Section 139 
(1) of the Corporations Act. According to 
Section 139 (1), subject to the provisions 
of sub-section (2), with which we are not 
concerned, property taxes assessed upon 
any premises shall be primarily leviable 
if the premises are held immediately 
from the Government or from the Corpo- 
ration, from the actual occupier thereof. 
The word “premises” as defined in Sec- 
tion 2 (46) includes land. The case of the 
Corporation as set out in the affidavit of 
Shri Narendra R. Desai, Town Develop- 
ment Officer of the Corporation is that 
only such area of the land as is occupied 
by the underground supply lines that is 
valued for the purposes of assessing pro- 
perty taxes, It is stated that for the pur- 
pose of laying supply lines, the petitioner 
digs trenches and lays down bricks to 
serve as bedding for the supply lines. 
The petitioner-company, it is urged. occu- 
vies by means of the supply lines that 
area of land which ts occupied by the 
bedding prepared for laving down the 
supply lines. 

44, Mr. Tarkundea on behal? of the 
petitioner-company has urged that under 
entry 49 of the State List in the Seventh 
Schedule to the Constitution, the State 
Legislature is empowered to enact a law 
relating to taxes on lands and buildings. 
It is submitted that the State Legislature 
has no competence under the above entry 
i enact a law for levying tax in respect 
lof the area occupied by the underground 
|supply lines, The word “land”, according 
‘to the learned counsel, denotes the sur- 
[face of the land and not the underground 
strata. We are unable to accede to the 
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above submission. Entry 49 of List IT con- 
templates a levy of tax on lands and 
buildings or both as units. Such tax is 
directly imposed on lands and buildings 
and bears a definite relation to it. Section 
129 makes provision for the levy of pro- 
perty tax on buildings and lands. Section 
139 merely specifies the persons who 


would be primarily responsible for the 


payment of that tax. The word “land” in-i” 


cludes not only tha face of the earth, but 
everything under or over it, and has in 
its legal signification an indefinite extent 
upward and downward, giving rise to the 
maxim, Cujus est solum ejus est usque 
ad coelum (see pp. 163, 73 Corpus Juris 
Secondum), According to Broom’s Legal 
Maxims, 10th Edn., p. 259, not only has 
land in its legal signification an indefinite 
extent upwards, but in law it extends 
also downwards, so that whatever is in a 
direct line between the surface and the 
centre of the earth by the common law 
belongs to the owner of the surface (not 
merely the surface, but all the land down 
to the centre of the earth and up to the 
heavens) and hence the word “land” 
which is nomen geéneralissimum, includes, 
not only the face of the earth, but every- 
thing under it or over it. 


45. In Ryde on Rating, llth Ern. 
it is stated on page 14: 

“By far the largest number of per- 
sons rated are as ‘occupiers of land or 
houses’. The word ‘land’ as used in the 
statute, must be understood.in the widest 
possible sense: it includes not only the 
surface of the earth, but everything 
under it, or over it. In Electric Telegraph 
Co. v. Salford Overseers, (1855) 11 Ex 181 
at p. 186, Pollock, C. B., said, 

‘There is no distinction between the 
occupying land, by passing through a fix- 
ed point of space in the air to another 
fixed point, or by passing in the same 
manner through land or water. Land ex- 
tends upwards as well as downward...... ee 

46. In the case of Mayor, Alder- 
men and Councillors of the City of West- 
minster v. Southern Rly. Co., the Rly. 
Assessment Authority and W. H. Smith & 


Son Ltd., 1936 AC 511. Lord Russell of 


Killowen observed: 

“Subject to special enactments, peo- 
ple are rated as occupiers of land, land 
being understood as including not only 
the surface of the earth but all strata 
above or below.” 


47. There can, therefore, be no 
doubt that land in Entry 49 of List II 
would include the underground strata. 


48. It may be stated that the word 
“land” has also been defined in clause 
(30) of Section 2 of the Corporations Act 
to include land which is being built upon 
or is built upon or covered with water, 
benefits to arise out of land, things at- 
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tached to the earth or permanently fast- 
ened to anything attached to the earth 


- and rights created by legislative enact- 


ment over any street. This definition is of 
inclusive nature and does not 
from its ambit the underground strata 
of the land, 

49, It has been argued by Mr. 
Tarkunde that the right to lay down sup- 
ply lines under Section 12 of the Indian 
Electricity Act is in the nature of a sta- 
tutory licence and is not a right in land. 
Hence the right does not constitute land 
within entry 49 and is not taxable by the 
State legislature, This submission is 
wholly misconceived because what is tax- 
ed under the Corporations Act is land. 
Section 139, as already mentioned earlier, 
merely fastens the liability and states 
that the person primarily liable to pay 
that tax would be the actual occupier. It 
is not the case of the Corporation that 
the right of the petitioner-company of 
laying and placing electric supply lines 
constitutes land and as such the peti- 
tioner-company is liable to pay property 
tax. On the contrary, the liability is 
sought to be fastened on the petitioner- 
company because of the company being 
in occupation of the land wherein elec- 
tric supply lines have been laid and plac~ 
ed. Section 52 of the Indian Easement 
Act, 1882, to which reference has been 
made on behalf of the  petitioner-com- 
pany, merely defines “license” and has 
no bearing on the question with which 
we are concerned. 

50. It cannot, in our opinion, be 
doubted that the petitioner-company is in 
occupation of the land wherein under- 
ground supply line is laid. In England 
also a similar view was taken, We may 
refer in this context to the case of Holy- 
well Union v. Halkyn Drainage Co., 1895 
AC 117. The Headnote of this case, which 
was decided by the House of Lords. reads 
as under: 

“Land may be occupied for the pur- 
pose of and in connection with the en- 
joyment of an easement in such a manner 
as to make the person so occupying rate- 
able to the relief of the poor, Such a per- 
son may be rateable, though his occupa- 
tion is exclusive only for certain pur- 
poses, and though the owner of the soil 
has reserved to himself rights of posses- 
sion subordinate to the paramount right 
granted to the other. The test of rateabi- 
lity is not whether the rights granted are 
corporeal or incorporeal, but whether 
there is an occupation—which is a ques- 
tion of fact. 


Where in pursuance of a statute the 
owner of land granted to a drainage com- 
pany the exclusive right of drainage 
through a tunnel and a water course in 
his land, with the right of placing works 
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in the tunnel and water-course, and of 
making other tunnels in connection there- 
with, reserving to himself mineral and 
other rights:— 


Held, reversing the decision of the 
Court of Appeal, that the statute and 
grant gave the company not merly an 
easement but possession of the tunnels 
and water-course, that the right reserv- 
ed to the owner were subordinate to the 
rights granted to the company, and that 
the company were de facto in occupation 
of the tunnels and water-course and rate- 
able to the poor in respect thereof.” 
Lord Herschell L. C. in that case ob- 
served: 


_ “Along the tunnel for a considerable 
distance the company have placed iron 
tubing; in parts they have placed brick 
arches; it seems to me that in these parts 
they occupy land precisely in the same 
sense as a water company does by its 
pipes or a tramway company by its rails 
or a telephone company by the supports 
for its wires.” 

It was further observed: 


“The question whether a person is 
an occupier or not within the rating law 
is a question of fact, and does not depend 
upon legal title. The person legally pos- 
sessed may not occupy. On the other 
hand, a person may be occupier either 
with or without the consent of the 
owner.” 


Lord Herschell also relied upon the case 
of Rex v. Chelsea Waterworks Co., (1833) 
>. B & Ad 156 wherein a water company 
to whom the Crown granted the right to 
lay down its pipes was held by the 
Court of King’s Bench to be occupier of 
land and liable to be rated. Lord Mac- 
maghten in the above case observed: 


“Now, putting aside for a moment 
the reservations contained in the degid of 
grant, can there be any doubt as tothe 
position of the company for rating pur- 
poses as regards their authorized works? 
The numerous cases relating to gas com- 
panies, water companies, and tramways, 
place the matter beyond question.” 
Lord Davey observed in the above case: 


“My Lords, I agree with the learned 
Judges in the Court of Appeal that the 
drainage company are not owners of the 
soil of the tunnels or water-course. But 
that does not seem to me conclusive on 
the question of their rateability in res- 
pect of their occupation. The right of the 
company may be an easement or incor- 
poreal right; but the easement may be of 
such a character as requires the occupa- 
tion of land for its exercise, and confers 
upon the company a right to occupy land 
during its continuance, According to a 
long course of authority, the occupation 
of land under such circumstances is suffi- 
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cient for rating purposes, though un- 
accompanied by ownership of any portion 
of the soil. The law was thus stated by 
Wightman J. in Reg v. West Middlesex 
Waterworks, (1859) 1 El & El 715 at p. 
720: ‘In this case,’ says the learned Judge, 
‘the first question is whether the com- 
pany are rateable for their mains, which 
are laid under the surface of the high- 
way, without any freehold or lezsehold 
interest in the soil thereof being vested 
in the company. We think they are, These 
mains are fixed capital vested in land. 
The company is in possession of the 
mains buried in the soil, and so is d2 facto 
in possession of that space in the soil 
which the mains fill, for a purpose bene- 
ficial to itself. The decisions are uniform 
in holding gas companies to be rateable 
in réspect of their mains, although the 
occupation of such mains may be de 
‘facto merely, and without any legal or 
equitable estate in the land where the 
mains lie, by force of some statute.” 

51. Nothing cogent has been argu- 
ed before us as may induce us to take a 
view different from that we have arrived 
at and which is also in accord with the 
view of the House of Lords. We would, 
therefore, hold that the petitioner-com- 
pany is in occupation of the underground 
strata of the land through which their 
electric supply lines had been laid. 

52. It has been argued by Mr. 
Tarkunde that even if the petitioner elec- 
tricity company may be held to be actual 
occupier of the underground spaze on 
which its supply line has been laid the 
petitionet-company does not hold the said 
space from the Corporation, It is urged 
that the petitioner-company is in occupa- 
tion of that space under a statute and not 
from the Corporation. In order to hold 
that space from the Corporation, it was 
esseiptial, according to the learned coun- 
sel, that there should have been some 
agreement between the  petitioner-com- 
pany and the Corporation or that the 
Corporation should have given its con- 
sent for that purpose. We are unable to 
accede to the above submission. Clause 


(a) of Section 139 (1) of the Corporations. 


Act fastens the liability for payment of 
property tax on the actual occupier of 
the premises held immediately from the 
Government or from the Corporation. In 
order to attract the liability under the 
above clause, it is not essential that there 
should have been an agreement between 
the actual occupier and the Government 
or the Corporation for the holding of the 
premises or that the holding must be 
with the consent of the Government or 
the Corporation. The liability would ac- 
crue even if the premises vesting in the 
iGovernment or the Corporation are occu- 
loied in pursuance of a statutory provi- 
‘sion. The words “held immediately from 
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the Government or from the Corpora- 
tion” signify only the party in whom the 
premises vest which are held by the 
actual occupier thereof. 


53. Contention has also been ad- 
vanced by Mr. Tarkunde regarding the 
quantum of tax levied on and the extent 
of the land alleged to have been occupied 
by the petitioner-company for the under- 
ground supply lines. This is essentially a 
question of fact end would have to be 
agitated before the authorities concerned, 
including the appellate authority, 

54. As a result of the above, we 
dismiss writ petitions Nos, 51, 60 to 74, 
87 to 91, 157, 492 to 503, 533, 534 and 583 
of 1972 as also writ petitions Nos. 1866 to 
1877 and 2046 of 1973 with costs. One 
hearing fee, We also dismiss civil appeals 
Nos. 489 to 518 and 752 to 755 of 1973. 
We accept civil appeals Nos. 643 to 684 
of 1973 and civil apveals Nos. 389 to 430 
of 1974 and set aside the judgment of the 
High Court in so far as it has struck 
down Section 2 (1A) (i), Section 406 (2) 
(e), Section 411 {bb) and Rule 42 of the 
Taxation Rules in Schedule A to the Cor- 
porations Act. We also set aside the judg- 
ment of the High Court to the extent it 
has struck down resolutions passed by 
the Corporation for official years 1967~68, 
1968-69, 1969-70 ana 1970-71 fixing the 
rate of conservancy tax at 9 per cent in 
respect of textile mills and factories. The 
writ petitions which were filed in the 
High Court by the respondents concerned 
are dismissed. The appellants shall be en- 
titled to their costs in these two sets of 
appeals. One hearing fee. 


Order accordingly. 


AIR 1975 SUPREME COURT 1252 
(From: Andhra Pradesh)* 
N. L. UNTWALIA AND S. MURTAZA 
FAZL ALI. JJ. 

Podda Narayana and others. Ap- 
pellants v. State of Andhra Pradesh. 
Respondent. 

Criminal Appeal No. 92 of 1971, 
D/- 8-4-1975. 

(A) Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) 
Act (1970), Section 2 — Appeal as a 
matter of right. 


Where the High Court had award- 
ed the sentence of life imprisonment 
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after reversing the order of acquittal 
passed by the Additional Sessions 
Judge, the appeal to the Supreme 


Court lies as a matter of right under 


Section 2. (Para 1) 


(B) Criminal P.C. (1898), S. 154-— 
What FIR should contain — It is nei- 
ther customary nor necessary to men- 
tion every minute detail in the re- 
port, 


Where the FIR lodged very soon 
after the sudden murderous assault 
on the deceased revealed the names 
of the accused, the deceased and why 
the occurrence had taken place, the 
FIR gives all the essential details and 


- the fact that the FIR did not contain 


the overt acts attributed to each of 
the accused which had to be narrated 
and proved at the trial. could not be 
a ground for rejecting the prosecu- 
tion case based upon the FIR as whol- 
ly untenable in law. It is neither cus- 
tomary nor necessary to mention every 
minute detail in the F.LR. 

(Para 9) 


(C) Criminal P.C. (1898), S. 162— 
Statement recorded by Police during 
investigation — Use of, 

A statement recorded by the 
police during the investigation is not 
at all admissible in evidence and the 
proper procedure is to confront the 
witnesses with the contradictions 
when they are examined andthen ask 


¿the Investigating Officer regarding 


those contradictions. (Para 10) 


(D) Criminal P.C. (1898), S. 174— 
Scope of proceedings under S. 174 is 
very limited — Details of overt acts 
in the inquest report not necessary. 


The proceedings under Section 174 
have a very limited scope. The object 
of the proceedings is merely to ascer- 
tain whether a person has died under 
suspicious circumstances or an un- 
natural death and if so what is the 
apparent cause of the death. The 
question regarding the details as to 
how the deceased was assaulted or 
who assaulted him or under what cir- 
cumstances he was assaulted is foreign 
to the ambit and scope of the proceed- 
ings under S. 174. Neitherin practice 
nor in law was it necessary for the 
police to mention those details in the 
inquest report. (Para 11) 
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It is therefore not necessary to 
enter all the details of the overt acts 
in the inquest report. Their omission 
is not sufficient to put the prosecu- 
tion out of Court, (Paras 10, 11) 


(E) Penal Code (1860), Ss. 299-300 
— Evidence — Motive — (Evidence 
Act (1872), Section 3). 


Where independent testimony is 
available to prove the murder charge 
against the accused. the question of 
motive becomes more or less acade- 
mic, (Para 13) 


(F) Criminal P.C. (1898), S. 417— 
Appeal against acquittal — Untenable 
reasons given for acquittal by lower 
Court — Approach also perverse and 
legally erroneous — Second view not 
possible — High Court has ample 
powers to reverse the order of acqui- 
ttal under Section 417. (Para 14) 


(G) Penal Code (1860), S. 364 — 
Death of deceased before he was kid- 
napped — Charge under S. 364 must 
necessarily fail. (Para 15) 


(H) Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) 
Acti (1970), S. 2 — Accused though 
charged for murder and also under 
Section 201, Penal Code, acquitted 
under S. 201 by Additional Sessions 
Judge and even High Court — Ap- 
peal to Supreme Court against life 
imprisonment on murder charge by 
High Court after it had reversed 
order of acquittal by Additional Ses- 
sions Judge — No appeal against ac- 
quittal under S. 201 filed in Supreme 
Court — In the circumstances, held, 
it was not possible for the Supreme 
Court to convict the accused for the 
first time under S. 201, Penal Code. 
(Constitution of India, Art. 134). 

(Para 15) 


P. Basi Reddy, Sr. Advocate (Mr. 
G. Narayanarao, Advocate, with him), 
for Appellants; Mr. P. Rama Reddy, 
Sr. Advocate (Mr. P. P. Rao, Advo- 
cate, with him), for Respondent. 


The Judgment of the Court was 
delivered by 


FAZL ALI. J.— Appellants A-1 
to A-3 have been convicted under 
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Sec. 302 read with Section 34 ILP.C. 
as also under S. 148 I.P.C. They are 
also convicted under S. 364 read with 
S. 34 LP.C. A-1 to A-3 have been sen- 
tenced to imprisonment for life under 
S. 302 read with Section 34 and A-4 
has been awarded the same sentence 
under 8S. 302 read with S. 149 I.P.C. 
Under Section 364 read with S. 34 the 
four appellants have been awarded 
five years rigorousimprisonment each. 
In view of the sentences passed, no 
separate sentence was imposed under 
Sections 147 and 148 I.P.C. The ac- 
cused had been acquitted by the Ad- 
ditional Sessions Judge, Anantpur, in 
the State of Andhra Pradesh. On ap- 
peal against acquittal filed by the 
State before the High Court of Andh- 
ra Pradesh, the appeal was allowed 
and the appellants A-1 to A-4 were 
convicted and sentenced as mentioned 
above. Against these convictions, the 
present appellants have preferred this 
appeal to this Court. As the High 
Court had awarded the sentence of 
life imprisonment after reversing the 
order of acquittal passed by the Ad- 
ditional Sessions Judge the appeal to 
the Supreme Court lies even on facts 
and as a matter of right under Sec- 
tion 2 of the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdic- 
tion) Act, 1970. 


2. The prosecution case may 
conveniently be divided into four 
separate parts — Part-I constitutes 
the immediate motive for the murder 
of the deceased; Part II relates to the 
visit of the deceased to Anantpur 
where he was shadowed and threa- 
tened and forms the genesis of the oc- 
currence; Part III consists of the act- 
ual murderous assault on the deceased 
resulting in his death and the last 
part—Part IV—relates to the recovery 
of the dead body three days after 
the occurrence. This is rather an un- 
fortunate case where the appellants 
sought to hit upon a pre-conceived 
plan to do away with the life of the 
deceased animated by rancour and 
hatred resulting from the act of the 
deceased in embroiling the accused in 
a litigation over a monetary transac- 
tion. 


3. In order to understand the 
case put forward by the i prosecution 
it may be necessary to give briefly 


. February 6, 1969 the 


A.L R. 


a resume’ of the four stages of the 
prosecution case. 


4. Part-I. The story of the 
prosecution begins with the purchase 
of a jeep by A-2 and his brother be- 
ing jeep No. A.P.A. 2781 from one 
Kona Rama Subbareddi for a consi- 
deration of Rs. 6.000/-. In order to 
meet the consideration of the jeep 
A-1 and his brother had borrowed a 
sum of Rs. 6,900/— on April 18, 1964 
from the deceased after executing a 
promissory note in his favour. As this 
money was not paid by A-1 to the 
deceased, the deceased brought a suit 
in the Court of the Subordinate Judge, 
Anantpur for realisation of the 
amount. Some time in the year 1969 
A-1 filed an Insolvency petition before 
the subordinate Judge showing his 
debts to the tune of Rs. 1,96,000/-. 
The suit filed by the deceased was 
posted on February 6, 1969 for evi- 
dence to be given by A-1 and this ap- 
pears to have been the immediate 
provocation and oceasion for planning 
the murder of the deceased by the ap- 
pellants. 


5. Part-II. In view of the fact 
that the suit was posted to February 
6, 1969 the deceased along with P.W. 1 
— who will hereafter be referred to 
as Chinna — proceeded to Anantpur 
on February 5, 1969 and reached 
there at 8-30 P.M. It is said that while 
P.W. 1 Chinna and the deceased were . 
alighting from the bus they saw A-1l,* 
A-2 and A-4 sitting in the jeep near 
the petrol pump which is situated near 
the bus-stand. Chinna and the de- 
ceased then went to the house of N. 
Narayana Rao, P.W. 20 who was their 
counsel and stayed there for the night. 
On the next day i.e. February 6, 1969 
the suit was adjourned and after the 
adjournment of the case Chinna and 
the deceased went to the place where 
they were staying and on the way 
some persons with big moustaches ap- 
pear to have threatened them. Chinna, 
however, did not take the threat seri- 
ously and proceeded to his destina- 
tion. 


the night of 
deceased and 
Chinna went to witness -a picture 
called “Tenali Ramakrishna” in Ra- 


6.  Part-Ill. On 


_ghuveera Talkies and it is said that 
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some of the accused had also followed 
the deceased and went to see the 
cinema show. After returning from the 
=“ picture, while the two persons name- 
ly Chinna and the deceased were pro- 
ceeding south to north and had cover- 
ed 20 feet from the hotel where they 
had taken their food, suddenly a jeep 
came and stopped near the deceased. 
According to the prosecution A-1 to 
A-3 got down from the jeep along 
with three other strangers and sur- 
rounded the deceased. Chinna was 
about one bara away from the de- 
ceased. Thereafter A-2 stabbed the 
deceased with a dagger on his stomach 
and A-1 stabbed him on the left side 
of the chest and when the deceased 
> was about to fall A-3 is said to have 
stabbed the deceased with a dagger on 
his left knee. When Chinna P. W. 1 
wanted to intervene he was threatened 
by the three strangers who were 
armed with daggers and was pushed 
aside by those strangers. Before the 
deceased could fall down on the 
ground he was put into the jeep and 
carried away. 


T. Part-IV—On Fenruary 9, 1969 
P.W. 16 and the Inspector of Tadipa- 
tri went to Cherlepalli for the pur- 
pose of investigation where P.W. 16 
received information that a dead body 
was lying near the Railway gate at 
Taticherla. The police party proceed- 
ed to that place and found a dead 
x body lying on its back with injuries 
on the body. The body was, however, 
in a bloated condition. Subsequently 
proceedings for inquest under S. 174 
of the Code of Criminal Procedure 
were taken and after the usual inves- 
tigation a charge-sheet was submitted 
against the appellants. We might 
mention here that the FIR. in the 
case was lodged by P.W. 1 Chinna on 
February 6, 1969 before the Sub-Ins- 
pector of Police, Anantpur Police Sta- 
tion and is Ext. P-1 in the case. 


8. The learned Additional Ses- 
sions Judge after consideration of' the 
evidence produced before him acquit- 
& ted the accused without considering 
the intrinsic merits of the evidence 
. produced before him on purely gene- 
ral grounds and what he called in- 
herent improbabilities arising out of 
the case. The High Court in appeal 
against the acquittal of the accused 


found that the learned Additional 
Sessions Judge was not at all justified 
in acquitting the accused and that the 
reasons given by him were wholly 
untenable in law and accordingly the 
High Court reversed the order of ac- 
quittal and convicted A-1 to A-4. The 
acquittal of A-5 was, however, up- 
held by the High Court and we are 
not concerned with him in this appeal. 


9. The learned counsel appear- 
ing for the appellants tried to support 
the judgment of the learned Addi- 
tional Sessions Judge and pointed out 
anumber of circumstances which ac- 
cording to him cast a serious doubt on 
the veracity of the prosecution case. 
In the first place, it was argued that 
the learned Additional Sessions Judge 
rightly held that as the F.LR. did nct | 
contain the overt acts attributed io 
each of the accused, the story of the 
prosecution must be held to be an 
afterthought. Dealing with this as- 
pect of the matter, the High Court 
pointed out that the F.I.R was lodged 
soon after the occurrence and there 
was no occasion for the informant to 
have mentioned all the material parti- 
culars in the F.I-R. which had to be 
narrated and proved at the trial. We 
find ourselves in complete agreement 
with the reasons given by the High 
Court. In fact we find from the per- 
usal of Ext. P1 that all the essential 
details that the F.I.R. should contain 
are given there. names of the accused 
are clearly mentioned. the circumstan- 
ces leading to the murderous assault 
on the deceased Linganna have been 
set out. It has also been mentioned 
that the accused got down from the 
jeep along with three strangers and 
stabbed the deceased and then carried 
him away in the jeep. It is also men- 
tioned that the occurrence had taken 
Place because the deceased had filed 
a civil suit against A-1 which consti- 
tuted the motive for the murder. Thus 
shorn of minutest detail the. broad 
picture presented by the prosecution 
was undoubtedly revealed inthe F.I.R. 
which was lodged very soon after the 
occurrence, In our opinion, it isneither 
customary nor necessary to mention 
every minute detail in the F.I.R. China 
P.W. 1 must have been extremely 
perturbed because the deceased 
Lingana had been suddenly attacked 


by a number of assailants and his 
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body was carried away. It is in that 
state of mental agony that he was not 
able to give further details in the 
FIR. We are, therefore, clearly of the 
opinion that the reasons given by the 
learned Additional Sessions Judge 
for rejecting the prosecution case are 
wholly untenable in law. 


10. Another point taken by 
the learned Additional Sessions Judge 
was that in the inquest report details 
of the overt acts committed by the 
various accused have not bean men- 
tioned in the relevant column. The 
learned Judge in fact has assumed. 
without any legal justification that 
because the details were not mention- 
ed in the requisite column of the in- 
quest report, therefore, the presump- 
tion will be that the eye witnesses did 
not mention the overt acts in their 
statements before the police. To begin 
with it seems to us that the learned 
Additional Sessions Judge’s approach 
is legally erroneous. A statement re- 
corded by the police during the inves- 
tigation is not at all admissible and 
the proper procedure is to confront 
the witnesses with the contradictions 
when they are examined and then 
ask the Investigating Officer regard- 
ling those’ contradictions. This does not 
appear to have been done in this case. 
Furthermore. proceedings for inquest 
under Section 174 of the Code of Cri- 
minal Procedure have a very limited 
scope. Section 174 of the Code as it 
then stood read as follows: 


174, Police to enquire and report 
on suicide, efe.— 


(1) The officer in charge of a 
police station or some other police 
officer specially empowered by the 
State Government in that benalf, on 
receiving information that a person— 


(a) has committed suicide; or 


(b) has been killed by another, or 
by an animal, or by machinery, or by 
an accident; or 


(c} has died under circumstances 
raising a reasonable suspicion that 
some’ other person has committed an 
offence; 
shall immediately give intimation 
thereof to the nearest Magistrate em- 
powered to hold inquests, and. unless 
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otherwise directed by any rule pres- 
cribed by the State Government, or 
by any general.or special order of the 
District or Sub-divisional Magistrate, = 
shall proceed to the place where the 
body of such deceased person is and 
there, in the presence of two or more 
respectable inhabitants of the neigh- 
bourhood. shall make an investigation 
and draw up a report of the apparent 
cause of death, describing such 
wounds, fractures, bruises and other 
marks of injury as may be found on 
the body, and stating in what man- 
ner. or by what weapon or instrument 
(if any) such marks appear to have 
been inflicted. 


(2) x x x 


(3) When there is any doubt re- 
garding the cause of death. or when 
for any other reason the police offi- 
cer considers it expedient so to do. he 
shall, subject to such rules as the 
State Government may prescribe in 
this behalf, forward the body, with 
a view to its being examined, to the 
nearest Civil Surgeon. or other quali- 
fied medical man appointed in this 
behalf by the State Government, if 
the state of the weather and the dis- 
tance admit ofits beingso forwarded 
without risk of such putrefaction on 
the road as would render such exa- 
mination useless.” 


11. A perusal of this provision|_ 
would clearly show that the object ofj» 
the proceedings under Section 174 is 
merely to ascertain whether a person 
has died under suspicious circumstan- 
ces or an unnatural death and if so 
what is the apparent cause of the 
death. The question regarding the de- 
tails as to how the deceased was as- 
saulted or who assaulted him or under 
what circumstances he was assaulted 
appears to us to be foreign to the 
ambit and scope of the proceedings 
under S. 174. In these circumstances, 
therefore, neither in practice nor in 
law was it necessary for the police to 
have mentioned these details in the 
inquest report. The High Court has’ 
adverted to this point and has right- + 
ly pointed out as follows: 


"The learned Sessions Judge had 
also stated that the details regarding 
the weapons armed by each of the ac- 
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cused and which accused had attack- 
ed on which part of the body of the 
deceased are not found in the inquest 
report and from this he sought to 
draw the inference that the state- 
ments of the witnesses now found re~- 
corded under Section 161 Cr.P.C. 
could not have been the statements 
then read over to the panchayatdars. 
Column 9 of the inquest report shows 
that the injuries on the deceased were 
caused by knives and daggers. Colu- 
mn 11 (a) shows that Al to A8, A4 
and A5 with 3 strangers came in the 
jeep driven by A4. got down the jeep, 
stabbed the deceased with daggers 
and knives, pushed P.W. 1, lifted the 
deceased, put him in the jeep, and 
drove away the jeep and death was 
the result of the injuries inflicted. 
The object of holding any inquest as 
can be seen from Section 174 Cr.P.C. 
is to find whether a person died a 
natural death, or a homicidal death or 
due to suicide. It was therefore not 
necessary to enter all the details of 
the overt-acts in the inquest report. 
From the mere fact that these 
details were not noted in the 
inquest report it cannot be con- 
cluded that the statements given 
by the witnesses and read over at 
the inquest did not contain those 
overt-acts and the statements now 
produced are’ those of the witnesses 
which were taken later.” 


The High Court has thus rightly ex- 
plained that the omissions in the in- 
quest report are not sufficient to put 
the prosecution out of Court, and the 
learned Additional Sessions Judge 
was not at all justified in rejecting 
the prosecution case in view oË this 
alleged infirmity. 


12. The learned Additional Ses- 
sions Judge was also of the opinion 
that there was no reliable evidence to 
identify the dead body of the deceased 
Linganna and on that ground the pro- 
secution case could be rejected. This 
line of reasoning adopted by the Ad- 
ditional Sessions Judge is not borne out 
by the facts. The High Court pointed 
out in their judgment that there was 
sufficient evidence before the Court to 
identify the body of the deceased. It 
is true that the dead body of the de- 
ceased was bloated but P.W. 16 the 
Sub-Inspector deposed in his evidence 
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that the features of the body were 
quite clear and visible. The photo- 
graphs of the body were taken by 
P.W. 19 and on seeing the photographs 
the High Court was satisfied that the 
body was easily identifiable. P.W. 1 
Chinna who was fully known to the 
deceased and who had accompanied 
him to Anantpur and in whose pre- 
sence the murder took place said that 
he went to the place where the body 
was lying and identified the body. 
The High Court also pointed out that 
P.W. 1 said thatthe belt M.O. 6 which 
was usually worn by the deceased 
was also found on the dead body, 
which completely clinches the issue. 
Although P.W. 1 was cross-examined 
at very great length it was not 
suggested to him that the dead body 
found was not that of the deceased. 
The body of the deceased was also 
identified by another co-villager and 
also by the son of the deceased, In 
these circumstances, therefore, there 
was abundant evidence to prove the 
identification of the dead body and 
the finding of the learned Additional 
Sessions Judge is based on a misread- 
ing of the evidence on this point. 


13. The learned Sessions Judge 
further held that the motive ascribed 
to the appellants for committing the 
murder of the deceased was not suf- 
ficient, to impel them to plan the mur- 
der of the deceased. This finding of 
the learned Sessions Judge is based 
purely on speculation. Various per- 
sons react to circumstances in dif- 
ferent ways and it is difficult to 
weigh the reaction of the persons in 
golden scales with absolute compute- 
rised accuracy. There is no doubt that 
the deceased had drawn the accused 
in a long litigation involving thou- 
sands of rupees as a result of which 
he had to attend the Court at Anant- 
pur on various dates. The sequence of 
circumstances under which the de- 
ceased was murdered clearly shows 
that there could not have been any 
other motive but the institution of 
the suit. The High Court has also 
pointed out that the prosecution has 
established good and sufficient motive 
for the murder of the deceased. Fur- 
thermore, inviewof the independent 
testimony of P.Ws. 1, 2 and 3 whom 
the High Court has believed, and we: 
see no reason to differ from the view! 
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of the High Court. the question of 
motive becomes more or less acade- 
mic, On this point also, in our opinion, 
the learned Additional Sessions Judge 
has taken an absolutely wrong view. 
We have been taken through the en- 
tire evidence of P.Ws, 1, 2 & 3 who 
are independent witnesses and against 
whom no animus has been establish- 
ed by the accused and we do rot see 
any reason to disbelieve their evi- 
dence. The High Court, therefore, 
rightly believed their evidence in 
order to accept the prosecution case. 
We do not find any error of law in 
the approach made by the High Court. 


14. It was. however, submit- 
ted by Mr. Basi Reddy, learned coun- 
sel for the appellants that this was a 
case. in which another view was 
also possible on the evidence and, 
therefore, the High Court ought not 
to have interfered with the order of 
acquittal passed by the learned Ad- 
ditional Sessions Judge, as held by 
this Court in several cases. After go- 
ing through the evidence and circum- 
stances of the present case. however, 
we are clearly of the opinion that the 
ratio of the cases decided by this 
Court is wholly inapplicable tc the 
instant case and, therefore, the con- 
tention advanced by the counsel for 
the appellants in this Court is over- 
ruled. This is not at all a case where 
a second view was possible. On the 
other hand it was a case where the 
learned Additional Sessions Judge had 
igiven untenable reasons and where 
ihis approach was not only perverse, 
but also legally erroneous. In such 
circumstances, it cannot be disputed 
that the High Court had ample powers 
to reverse the order of acquittal under 
S 417 of the Code of Criminal Proce- 
dure. 








15. As regards the case of 
A-4. we find that it stands on a dif- 
‘ferent footing and there does nct ap- 
pear to be any legal evidence against 
this appellant. We are also satisfied 
that there is no reliable evidence to 
prove the charge under 8. 364 LPC. 
According to the medical evidence the 
deceased sustained as many as six 
injuries. The position and the nature 
of the injuries particularly on the 
various parts of the body clearly 
show that they must have been inflict- 
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ed on the deceased outside the jeep 
and not when the body was carried in 
the jeep of A-1. The medical evidence 
also shows that the deceased could 
have died instantly within minutes 
of the occurrence. On the other hand 
there is absolutely no evidence to 
show that any injury was inflicted 
either when the deceased was put 
into the jeep or when he was carried 
away in the jeep. From these cir- 
cumstances, therefore, it is manifest 
that all the six injuries must have 
been caused during the course of the 
occurrence on the spot before the body 
was put into the jeep and in all pro- 
bability the deceased must have died 
at the spot. If this was so, then the 
charge under Section 364 I.P.C. must 
necessarily fail, because there was no 
question of kidnapping the deceased 
for the deceased had died even before 
he was kidnapped. So far as A-1 to 
A-4 are concerned. this question is 
more or less academic because they 
have already been convicted by the 
High Court under Section 302 read 
with Section 34 and A-4 under Sec- 
tion 302 read with Section 149 I.P.C. 
As regards A-4 is concerned, we are 
satisfied that there is no reliable evi- 
dence to prove his actual complicity 
in the murder oz the deceased. The 
ease of the prosecution is that A-4 
who is a young boy of 18 years was 
employed as a driver of the jeep after 
the same was purchased by A-1. It 
is true that A-4 had taken A-1 to A-3 
to the scene of occurrence. But this 
was a part of his duty ənd that by 
itself would not show a complicity in 
the offence of murder which was com- 
mitted later. Although in the course 
of the trial the witnesses have stated 
that this appellant also tried to take 
the body in the jeep while he was 
sitting there or that he had come out 
of the jeep, this evidence eannot be 
accepted because it is nowhere men- 
tioned inthe F.I.R. that A-4had taken 
any part in the assault on the deceas- 
ed. There is only a reference to the 
three strangers and A-1 to A-3 and 
there is no reference to A-4 excepting 
that he was driving the jeep. In these 


circumstances we are unable to agree 
that A-4 had shared the common ob- 
ject of murdering the deceased at any 
stage. The only offence that could 
have been committed by A-4 was 
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under Section 201 I.P.C. because after 
the deceased was put into the jeep 
he knew fully well that he had been 
assaulted by the appellants and was 
being taken away for the purpose of 
disposal of the dead body. Unfortu- 
nately, however, though A-4 was 
charged under Section 201 he was ac- 
quitted by the learned Additional Ses- 
sions Judge and even the High Court 
has not convicted him under that sec- 
tion. No appeal against his acquittal 
has been filed in this Court. In these 
circumstances therefore it is not pos- 
sible for us to convict him for the first 
time under Section 201 I.P.C. in the 
present appeal. For these reasons 
therefore it follows that A-4, namely. 
Budekula Kullayappa is entitled to 
acquittal as his complicity in the ac- 
tual assault on the deceased has not 
been proved. Nor has it been proved 
that he had shared the common ob- 
ject of the crime with others. 


16. The result is that convi- 
ctions and sentences passed on all the 
appellants under Section 364 read 
with Section 34 I. P. C. are set aside. 
The orders of conviction and sentence 
under Section 302 read with Section 34 
in so far as A-1 to A-3 are concerned 
are upheld. The appeal of A-4 is allo- 
wed and the order of the High Court 
convicting him under Section 147 and 
under Section 302 read with Section 
149 is set aside and he is acquitted and 
is directed to be released forthwith. 
The appeals of A-1 to A-3 are dismiss- 
ed, 


Ordered accordingly. 
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K. P. Poulose, Appellant v. State 

of Kerala and another, Respondents. 
Civil Appeal No. 1485 of 1974, Di- 
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(A) Arbitration Act (1940), S. 30 (a) 
— Setting aside of award — Miscon- 
duct — What amounts to — Arbitra- 
tor ignoring the material documents 
— Arbitrator held misconducted the 
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proceedings. AIR 1973 Ker 
versed. 


237, Re- 


Misconduct under Section 30 (a) 
has not a connotation of moral lapse. 
It comprises legal misconduct which 
is complete if the Arbitrator on the 
face of the award arrives at an in- 
consistent conclusion even on his own 
finding or arrives at a decision by 
ignoring very material documents 
which throw abundant light on the 
controversy to help a just and fair de- 
cision. (Para 6) 


In the instant case the Arbitra- 
tor has misconducted the proceedings: 
by ignoring the two very material 
documents to arrive at a just decision 
to resolve the controversy between 
the Department and the contractor. 
Even if Department did not produce 
those documents before the Arbitra- 
tor it was incumbent upon him to get 
hold of all the relevant documents in- 
cluding the two documents in ques- 
tion for the purpose of a just decision. 
Further, he arrived at an inconsistent 
conclusion even on his own finding. 
The award suffered from a manifest 
error apparent ex facie. AIR 1973 Ker 
237, Reversed. (Paras 4, 5) 


Mr. S. V. Gupte, Sr. Advocate, 
(M/s. C. J. Balakrishnan and A. S. 
Nambiar. Advocates, with him), for 
Appellant; Mr. T. S. Krishnamurthy 
Iyer, Sr. Advocate, (Mr. K. R. Nam- 
biar. Advocate, with him) for Respon- 
dents. 


Judgment of the Court was deli- 
vered by 


GOSWAMI, J.:— This is an ap- 
peal by special leave against the judg- 
ment of the Kerala High Court set- 
ting aside the judgment of the Sub- 
ordinate Judge, Ernakulam and restor- 
ing the award of the Arbitrator who 
had earlier refused the claim of the 
appellant. 


2. The appellant (briefly the 
contractor) was a successful tenderer 
for construction of three zonal R.C.C. 
Overhead Reservoirs. two in Mattan- 
cherry and one in Cochin, in connec- 
tion with the Ernakulam Mattancher- 
ry Water Supply Scheme. In the sche- 
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dule annexed to the notification invit- 
ing tenders under the heading ‘Site’, 
it was stated that “the soil at the site 
for Reservoir No. 1 and Reservoir No. 
2 is loose clay and for Reservoir No. 3, 
sandy”. The tenderer was to execute 
an agreement on a stamped parer be- 
fore commencing work. It appears 
later on the Kerala Engineering Re- 
search Institute, Peechi, Soil Mecha- 
nics and Foundation Division (briefly 
the Research Institute) submitted a 
report (Ext. P.19 dated September 14, 
1965) that the sub-soil at the three 
places chosen as sites for the reser- 
voirs upto 16 m. showed that the top 
soil was sand, the middle layer clay, 
and the bottom layer, silty sand or 
sand. It was stated that the clay 
found at the three places was of a 
highly compressible nature and hence 
pile foundation was preferable and 
that as the top strata was sandy j ett- 
ing had to be resorted to for driving 
the piles through this strata. After 
receipt of the opinion of the Research 
Institute, respondent No. 2 (herein- 
after to be described as the Dapart- 
ment) gave instructions to the con- 
tractor to adopt the process of jetting 
for driving piles for the tank at Thop- 
pumpady which is alone in dispute in 
this case. On October 7, 1965, the 
Chief Engineer after scrutinising the 
pile design of the contractor wrate to 
him, inter alia, as follows: 


“The piles as per design submitted 
with raft like cap may be adopted for 
tank at Thoppumpady where the 
length of pile suggested by the re- 
search division is in the region of 30 


met with. ...Your 
piles of more than 30° ft. length is 
very difficult to be driven in Erna- 
kulam is not quite convincing to the 


Department. 


Any how a decision will be taken 
on this only after ascertaining tke de- 
tails regarding the practical difficul- 
ties if any from agencies actually en- 
gaged in such type of works in the 


locality. 


Meanwhile you may please exe- 
cute the agreement and 
work on the Reservoir at _ Thoppum- 
pady receiving further instructions 


start the. 
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from Executive Engineer, Publie 
Health, Alwaye”. (Ext. P. 1). 

On February 21, 1966, the contractor 
wrote to the Executive Engineer in- 
forming him that as per instructions 
of the Research Institute and site con- 
ditions he provided jetting arrange- 
ments for driving the piles although 
the process of jetting was not includ- 
ed in his tender. He enclosed the de- 
tails of expenditure on that account 
and mentioned that for the pile cast- 
ing he used extra reinforcement for 
additionally strengthening the head of 
piles due to the site condition. He 
pointed out that this was not included 
in his original design. The sum and 
substance of the contractor’s grievance 
was that he assumed the site condi- 
tion to be as represented in the sche- 
dule to the notification inviting ten- 
ders and submitted his original design 
on that basis and since, however, the 
site condition was found to be diff- 
erent and on the advice of the Rese- 
arch Institute jetting had to be resor- 
ted to involving extra expenditure he 
was entitled to claim additional 
amount for the work of jetting. The 
Department, however, refused the 
claim which led to the arbitration 
under clause 34 of the tender notifi- 
cation. The Arbitrator was the Chief 
Engineer, It appears the award was 
based on examination of documents 
and after hearing arguments of the 
parties. 

3. The award with which we 
are concerned is a speaking one and 
gives the reasons for the decision 
against the contractor. Mr. Gupte, the 
learned counsel for the appellant sub- 
mits that the Arbitrator was guilty of 
legal misconduct in conducting the 
proceedings. He submitted that two 
very material documents, Exts. P. 11 
and P. 16, were absolutely ignored by 
the Arbitrator resulting in miscarriage 
of justice, On the other hand Mr. Kri- 
shnamurthi Iyer submitted that these 
documents were not even marked þe- 
fore the Arbitrator: they were mark- 
ed only before the Subordinate Judge. 
According to him, therefore. there is 
no foundation for the grievance. 


4, We have been taken through 
all the relevant documents by the 
learned counsel for both sides and we 
are satisfied that Ext. P. 11 and Ext. 
P., 16 are material documents to arrive 
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at a just and fair decision to re- 
solve the controversy between the De- 
partment and the contractor. In the 
background of the controversy in this 
case even if the Department did not 
produce these documents before the 
Arbitrator it was incumbent upon him 
to get hold of all the relevant docu- 
ments including Exts. P. 11 and P. 16 
for the purpose of a just decision. Ext. 
P. 11 dated September: 8, 1966, is a 
communication from the Superintend- 
ing Engineer to the Chief Engineer 
with regard to the objections raised 
by Audit in connection with the con- 
struction of the reservoirs. The fol- 
lowing extract will explain the posi- 
tion then taken by the Department: 

“The contention of the Accountant 
General that jetting was resorted to 
by the contractor to facilitate the driv- 
ing of the piles is not correct. Had it 
not been for jetting, it would not have 
been possible for the piles to reach 
the required depth of 30, passing 
through sandy strata and we would 
have been constrained to stop with a 
smaller depth viz., upto the point of 
refusal for penetration of the pile by 
hammering, It was. therefore, in the 
interest of the work that jetting was 
insisted upon by the Department for 
pile driving. The contractor had to 
resort to jetting under instructions 
from the Department. 


-~ The Accountant General has sta- 
ted that the department is not bound 
to pay extra for adopting the method 
of jetting for pile driving. This does 
not appear correct since the method 
of jetting was adopted in the interest 
of the department in view of the 
sandy stratum obtaining at the site 
as against the indication given by the 
department that the soil is clayey up- 
to a depth of nearly 200 ft. No doubt, 
the contractor was asked to ascertain 
the nature of the soil; but this does 
not imply that he was to conduct ex- 
ploratory borings to confirm the clas- 
sification given by the department in 
the tender within the short span of 
time available for submitting ten- 
ders”. 


Earlier also on July 25, 1966, as per 
Ext. P. 16 the Executive Engineer had 
written to the Chief Engineer where- 
from paragraph 4 is revealing: 
tEyen though while inviting ten- 
ders for the work there was a condi- 
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tion that the tenderer should examine 
the soil condition it was not expected 
of them to do soil testing in detail 
within the period available’ to 
them to tender for the work. A clear 
indication regarding the nature of the 
strata that is likely to be met with 
was also furnished at the time of in- 
viting tenders. After complete soil in- 
vestigation the strata was found to 
be different from that furnished by 
the department and so in my opinion 
technical specification has changed. In 
the circumstances jetting done by the 
contractor can be considered as an ex~ 
tra item”, 


5. We now come to the award. 
Although the Arbitrator has held that 
‘jetting, however, is not an authoris- 
ed extra covered by the agreement’, 
he has made the following significant 
observation which is inconsistent with 
his conclusion that the contractor has! 
no right for extra payment for the 
jetting: 


“The Chief Engineer has rejected 
the claims of the contractor on grounds 
of non-inclusion of this (Getting) in 
the agreement which was executed 
subsequent to the direction issued by 
the department to adopt jetting. The 
Chief Engineer’s decision totally ig- 
nores the next sentence in that letter 
‘Meanwhile you may execute the 
agreement’. By this sentence the 
issue of extra payment for jetting is 
left open even after the execution of 
the agreement”, 


If the above is the conclusion of the 
Arbitrator. rejection of the claim on 
the ground that “jetting, however, is 
not an authorised extra covered by 
the agreement” cannot be anything 
but rationally inconsistent. The award, 
therefore, suffers from a manifest 
error apparent ex facie. 


6. Under Section 30 (a) of the 
Arbitration Act an award can be set 
aside when an Arbitrator has mis- 
conducted himself or the proceed- 
ings, Misconduct under Section 30 (a) 
has not a connotation of moral lapse. 
It comprises legal misconduct- which 
is complete if the Arbitrator on the 
face of the award arrives at an incon- 
sistent conclusion even on his own find- 


ing or arrives at a decision by ignor- 
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ing very material documents which 
throw abundant light on the contro- 
versy to help a just and fair decision. 
It is in this sense that the Arbitra- 
tor has misconducted the proceedings 
in this-case. We have, therefore, no 
hesitation in setting aside such an 
award. In the result the judgment of 
the High Court is set aside and that 
of the Subordinate Judge is restored. 
The award of the Arbitrator thus 
stands quashed. The Arbitrator will 
eomplete the proceedings after consi- 
dering all the relevant. documents in- 
cluding Ext. P. 11 and Ext. P. 16 after 
giving opportunity to the parties. The 
appeal is allowed with costs. 


Appeal allowed. 


AIR 1975 SUPREME COURT 1262 
(From: (1971) 27 STC 228 (Allahabad) ) 
R. S. SARKARIA AND A. C. GUPTA, JJ. 

The Commissioner of Sales Tax, 
U. P., Appellant v. M/s. Sarin Textile 
Mills, Respondent. 

Civil Appeal Nos. 1934-35 of 1970 and 
1172-73 of 1974, D/- 21-4-1975. 


{A) U. P, Sales Tax Act (15 of 1948), 
Sections 3, 3-A — Notifications issued 
under Section 3-A — “Woollen carpet 
kati” is neither “yarn” nor “woollen 
goods” — It is unclassified item and tax- 
able at rate of 2 per cent. under Sec, 3. 


Yarn used in weaving the warp and 
. weft of carpets, or woollen fibre used in 
weaving has been made taxable at a far 
lower rate than “woollen goods’ under 
the Notifications. A mere component or 
raw material used in the manufacture of 
woollen goods, by a manual process, not 
being a process of weaving, cannot be 
taxed at a far higher rate, by treating 
the same as a finished "woollen poods”. 
(Para 22) 


The only use to which woollen carpet 
kati is put is by attaching each piece by 
hand around two warp threads. The kati 
is nota component of the basic fabric of 
the carpet, jit is mot an integral constitu- 
ent of the warp and weft of the carpet 
which consists of a different spun fibre of 
great tensile strength i.e.. of yarn. The 
process of knotting these pile tufts is 
distinct from the process of lengthwise 
and crosswise combining warp and weft 
components, which makes the woven basic 
structure of the carpet. {Para 19) 


_ Hence, “woollen carpet kati” is nei- 
ther “yarn” mor “woollen goods” falling 
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under the notifications issued under Sec- 
tion 3-A. It is an unclassified item and 
its turnover is liable to tax at the rate of 
2% under Section 3). (1971) 27 STC 228 
(All), Affirmed. 


Mr. O. P. Rana, for Appellant: Mr. 
S. C. Manchanda (Mr. P. C. Kapoor with 
him), for Respondent. 


The Judgment of the Court was deli- 
vered by 


E. S. SARKARIA, J.:— These ap- 
peals by special leave are directed against 
the judgment of the High Court of 
Allahabad answering in favour of the 
assessee the following question referred to 
it under Section 11 of the U. P. Sales 
Tax Act, 1948 (for short called the Act): 


“Whether the erticles “carpet woollen 
yarn” is covered by the term ‘yarm’ men- 
tioned in Item No. 4 of Notification No. 
ST-907/X, dated 31-3-1956 and Item No. 
33 of Notification No. ST-1365/X dated 
1-4-1960 taxable at 6 pies and 3 pies (sic) 
per cent respectively or a kind of woollen 
goods as mentioned at Item No. 46 tax- 
able at one anna per rupee according to 
Notification No. ST-905/X dated 31-3-1956 
or whether it is an unclassified item tax- 
able at 2%”. 


2. M/s. Sarin Textile Mills, Agra 
is a manufacturer of and dealer in 
“woollen carpet yarn”, popularly known 
as “kati”, The relevant assessment years 
are 1959-1960 and 1961-62. The only dis- 
pute is whether such kati should be taxed 
as “yarn” at 3% or as “woollen goods” 
at one anna per rupee, under the relevant 
notification issued under Section 3-A or as 
an unclassified item at 2% under Sec- 
tion 3 of the Act. 


3. The Sales Tax Officer by his 
order dated 6-10- 1965, regarded it as a 
‘kind of yarn’ covered by Entry No. 4, 
Notification No, ST-907/X, dated 31-3- 
1956, and so taxed it at six pies per rupee 
for 1959-60 and at 3 per cent. for the year 
1961-1962 in view of subsequent notifica- 
tion ST-1365/X dated 1-4-1960, 


4, On appeal by the assessee, the 
Assistant Commissioner (Judicial) revers- 
ed that interpretation and held that wool- 
len carpet kati was an ‘unclassified item’ 
taxable at the rate of 2 per cent. 


5. The Commissioner of Sales Tax 
moved the Revisional Authority under 
Section 10 of the Act against the order of 
the Assistant Commissioner (Judicial). The 
Judge (Revisions) agreed with the inter- 
pretation adopted by the Assistant Com- 
missioner (Judicial) and dismissed the 
revision application. 

6. On applications filed by the 
Commissioner under Section 11 (3) of the 
Act, the Judge (Revisions), referred. the 
aforesaid question to the High Court, 


(Paras 23, 20) ° 
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7. _ The High Court also held that 
the woollen carpet kati is not ‘yarn’ since 
it is unspun fibre not used in weaving, 
and, as such, it is mot taxable as a ‘kind 
of yarn’ under the aforesaid notifications. 
It further rejected the alternative conten- 
tion of the Revenue that “woollen carpet 
kati” is taxable under the Notification 
No. ST-905/X as “woollen goods”, In the 
result, the High Court answered the ques- 
tions against the Revenue. Hence these 
appeals. 


8. Mr, Rane, learned Counsel for 
the appellant contends that the term 
“yarn” used in the aforesaid notifications 
should be interpreted in the sense in 
which it is understood by persons engag- 
ed in the trade. Stress has been placed 
on the fact that im English, even the as- 
sessee has been describing the article in 
question as “woollen carpet yarn”. Such 
kati, it is pointed out is used in the manu- 
facture of carpets by a process of ‘knot- 
ting’, which in ordinary parlance is des- 
cribed as ‘weaving’, According to Mr. 
Rane, the distinction drawn by the High 
Court, between ‘weaving’ and ‘knotting’, 
being too fine and artificial, is not justi- 
fied. It is maintained that the Sales Tax 
Officer had rightly held that all twisted 
wool fibres are ‘yarn’. Since this woollen 
kati is such a fibre, it is “yarn” and tax- 
able as such under the aforesaid notifica- 
tions. In the alternative, Counsel submits 
that this article falls within the purview 
of “woollen goods” and is taxable as such 
under Notification No. ST-905/X of 1956. 


9, As against this, Mr. Manchan- 
da, learned Counsel for the assessee con- 
tends that in the past for about 8 years, 
the Revenue had been understanding and 
treating for the purpose of taxation, 
“woollen carpet kati” as an article dif- 
ferent from “yarn” and “woollen goods” 
within the contemplation of the aforesaid 
notifications. It is stressed that for the 
first time it was on 23-9-1963 that the 
Sales Tax Officer departed from this time- 
honoured interpretation and held “wool- 
len carpet kati” to be “yarn” within the 


said notifications. It is submitted that the - 


High Court’s opinion, that woollen carpet 
kati is neither ‘ nor “woollen 
goods”, proceeds on facts found by the 
Assessing Authority on the basis of evi- 
dence adduced regarding the nature and 
use of this article. On those facts, it is 
maintained, no other reasonable interpre- 
tation than the one accented by the High 
Court is possible. 


10. The notifications concerned 
issued under Section 3-A of the Act, are 
these: . 

(i) Notification No. ST-907/X dated 
3lst March, 1956. 

It declares that the turnover of cer- 
tain commodities mentioned therein should 
be taxed at a single point, at the point of 


S.-T. Commr., U. P, v. M/s. Sarin Textile Mills 


[Prs, 7-16} S.C. 1263 


sale by the manufacturer or the importer, 
at the rate of six pies per rupee, The 
relevant entry of this notification is No. 
4, which reads: 

“Yarn of all kinds, including unspun 
fibre used in weaving, other than. hand- 
spun yarn but excluding cotton yarn m 
cops and cones”. (Emphasis added.) 

(ii) Notification No. ST-1365/X-990- 
1956 dated April 1, 1960. 

It is also a notification under Section 
3.4 of the Act and the relevant entry 1s 
at Item No. 33 which reads: 

“Yarn of all kinds including unspun 
fibre used in weaving other than hand- 
spun yarn but excluding cotton yarn.” 

(emphasis added), 

(iii) Notification No. ST-905/X dated 
31st March, 1956. 

The relevant entry is at Item No. 46 
which reads: 

“Woollen goods excluding carpet but 
including knitting wool.” , 

The rate of tax prescribed is one anna 
per rupee. 

11. The first point to be consider- 
ed is, whether “woollen carpet kati” is 
‘varn? within the meaning of Notifica- 
tions (i) and (ii) catalogued above. 

12. “Yarn” has not been defined 
either in the Act and the Rules, or in the 
Notifications. We have therefore ta cons- 
true this term in its ordinary grammati- 
cal sense. According to “Oxford Dic- 
tionary” “yarn” means: 

“Any spun thread specially of kinds 
prepared for weaving, knitting or rope- 
making.” 

13. Websters New World Dic- 
tionary also, gives its meaning thus: 

“Any fibre, as wool, silk, flax, cotfon, 
nylon etc., spun into strands for weaving, 
knitting or making thread.” 

14. Thus, a fibre in order to ans- 
wer the description of “yarn” in the ordi- 
mary commercial sense, must have two 
characteristics, Firstly, it should be a 
spun strand. Secondly, such strand should 
be primarily meant for use in weaving, 
knitting or rope-making. 

15. Now, it is an undisputed fact, 
in the instant case, that “woollen carpet 
kati” is unspun fibre. It lacks the first 
characteristic of “yarn”. Tt is therefore 
possible to say that, by itself, the expres- 
sion “yarn of kinds” in the notifica- 
tions, quoted above, would not cover un- 
spun fibres. But the succeeding phrase 
tincluding unspun fibre used in weaving” 
qualifies the preceding expression “yarn 
of all kinds”. This phrase, which, in one 
sense, extends the connotation of “yarn” 
by including in it unspun fibre, pinpoints 
and highlights, on the other hand, the 
usability of such unspun fibre in weaving 
as a determinative circumstance, 

16. The question thus narrows 
down into the issue: Is woollen earpet 


1264 S.C. [Prs, 16-23] 


kati — which is admittedly unspun fibre- 
“used in weaving” within the contempla- 
tion of these notifications? Again, “weav- 
_ing” has not been defined in these notifi- 
cations or the other statutory provisions. 
We have therefore to fall back upon its 
ordinary dictionary meaning. In that 
sense, ‘weaving’ implies the process of 
forming thread into fabric by interlacing. 


“The most important method by which 
wool products are produced is weaving, 
the interlacing at right angles of two or 


more systems of threads. Variations are 
almost limitless but all are derived from 
three basic weaves, plain, satin and twill. 
Hundreds of yams, found on large spool 
or beam form the warp. Each yarn is 
drawn through the eye of a heddle or 
wire mounted on a harness frame, The 
alternate raising and lowering of the 
frames, each with its hundreds of heddles 
controlling the warp yarns, forms the 
shed, the space through which the weft or 
filling yarn is carried by the shuttle, a 
long streamlined box holding a bobbin of 
yarn in its hollowed centre. Each trip of 
the shuttle is called a pick. After each 
pick the harness frames shift position in 
accordance with the pre-determined pat- 
tern, producing a new shed or different 
combination of raised and lowered warp 
yarns. The filling yarn are beaten dowa 
with a weaver’s reed to make a tighter 
weave”, (Encyclopaedia Brittanica Vol. 
23, p. 342, 1971 Edn.) 


17. Thus "weaving”' is the process 
of combining warp and weft components 
(respectively lengthwise and cross-wise) 
to make a woven structure. The threads 
that lie lengthwise are called the warp. 
The other threads which are combined 
with the warp and lie widthwise, are call- 
ed the “weft”, also known as “wool”. An 
individual thread from the warp of in- 
definite length, is called an end; each 
individual length of weft from one edge 
to the other is called a pick. Consecutive 
picks are usually consecutive lengths of 
one piece of weft yarn that is repeatedly 
folded back on itself. In all methods of 
weaving before a length of weft is insert- 
ed in the warp, the warp is separated, 
over a short length extending from the 
cloth already formed, into two sheds. The 
process is called shedding. The sequence 
of primary operations in one weaving 
cycle is thus shedding, picking and beating 
in. (Encyclopaedia Brittanica Vol, 23, 
page 342). 

“Weaving is differentiated from both 
warp and weft, knitting from braiding, 
and from net making, in that these pro- 
cesses all make use of only one set of ele- 
ments. In addition, there are geometrical 
differences”, (Encyclopaedia ibid). 

18. The ground having been clear- 


ed, it is to be seen whether the process 
by which woollen carpet kati is used in 
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preparation of carpets, can ‘properly be 
called “weaving”. 

19. Now, the facts found on the 
basis of evidente adduced by the Addi- 
tional Appellate Commissioner and the” 
Judge (Revisions) Sales Tax are that such 
woollen kati are short cut pieces of un- 
spun fibre (each of which according to 
the aforesaid Encyclopaedia is about 2 
inches in length) . It has very little ten- 
sile strength and is not used — as it is 
not capable of being used — for weaving, 
knitting or rope-making, The only use to 
which the kati or pile is put is by attach- 
ing each piece by hand around two warp 
threads. The kati is not a component of 
the basic fabric of the carpet. It is not 
an integral constituent of the warp and 
weft of the carpet which consists of a dif- 
ferent spun fibre of great tensile strength 
ie., of yarn, The process of looping or 
knotting these pile tuffs is different and 
distinct from the process of lengthwise 
and crosswise cambining of warp and 
weft components, which makes the woven 
basic structure of the carpet. 

20. In view of these primary facts 
found by the taxing authorities, the con- 
clusion is inescapable, that woollen car- 
pet Kati is neither “yarn” nor “unspun 
fibre used in weaving” within the con- 
templation of the aforesaid notifications 
issued under Section 3-A. 


21. This takes us to be the second 
question as to whether such kati would 
fall within the ambit of “woollen goods’ 
under Entry 46 of Notification (iii) set 
out above, 


22. Here also, we find ourselves 
in agreement with the Division Bench of 
the High Court that woollen carpet kati 
is only raw material from which ‘woollen 
goods” are prepared. In this connection 
it is to be noted that yarn used in weav- 
ing the warp and weft of carpets, or 
woollen fibre used in weaving has been 
made taxable at a far lower rate than 
“woollen goods” under the notifications. It 
could never be the intention that a mere 
component or raw material used in the 


manufacture of woollen goods by 
a manual process, not being a 
process of weaving, should be 


taxed at a far higher rate, by treating 
the same as a finished “wooJJen goods.” 


23. For the foregoing reasons, we 
are of the opinion that “woollen carpet 
kati”? is neither “yarn” nor ‘woollen 


goods” falling under the aforesaid noti- 
fications issued under Section 3-A. It is 
an unclassified item and its turnover is 
liable to tax at the rate of 2% under 
Section 3 of the Act. Accordingly we 
affirm the answer given by the High 
Court to the question referred amd dis- 
miss these appeals with ome set of costs. 


Appeals dismissed. 
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AIR 1975 SUPREME COURT 1265 
(From:— Allahabad)* 
V. R. KRISHNA IYER, R. S. SARKARIA 
AND A. C. GUPTA, JJ. 

Om Prakash Gupta Swadheen, Ap- 
pellant v. Union of India and others, Res- 
pondents, 

Civil Appeal No, 2021 of 1970, D/- 
1-5-1975. 

(A) Central Civil Services (Tempo- 
rary Service) Rules (1965), R. 2 (a) — 
Appointing authority — Definition of — 
Applicability of R. 2 (a). 

Rule 2 (a) defining the expression 
“appointing authority” applies only in 
relation to “specified post”. It will not 
apply to a temporary Government ser- 
vant not holding a specified post. 

(Para 3) 

(B) Central Civil Services (Tempo- 
rary Service) Rules (1965), R. 5 (1) (a) — 
Termination of service of temporary Gov- 
ernment servant by authority who is not 
the appointing authority — Requirement 
of R, 5 (1) (a) held, not satisfied — Scope 
of Rules 2 (a) and 9 (2) of Central Civil 
Services (C. C. A.) Rules, (Central Civil 
Services (Classification, Control and Ap- 
peal) Rules (1965), Rr. 2 (a) and 9 (2)) 
S. A, No. 19 of 1969, D/- 1-12-1969 (All.— 
Lucknow Bench), Reversed. 


Where a temporary Government ser- 
vant is appointed by the Director Gene- 
ral of Geological Survey of India to a 
Class IIT post in the General Central Ser- 
vice, the termination of the service of 
such a temporary Government servant 
not holding a specified post by the Direc- 
tor of Administration Joes not satisfy the 
requirement of Rule 5 (1) (a) of the Cen- 
tral Civil Services (Temporary Service) 
Rules. If the definition of “appointing 
authority” in Rule 2 (a) of the Central 
Civil Services (Classification, Control and 
Appeal) Rules is applicable to the case 
(as agreed by the parties), even then the 
Director of Administration is not the ap- 
pointing authority, berause the Director- 
General who in fact appointed the said 
Government servant is the higher autho- 
rity, Fact that there is no general or spe- 
cial order of the President as envisaged 
by Rule 9 (2) and that the Director of 
Administration is declared to be the 
“Head of Office’ is of no consequence. 
Rule 9 (2) is not in any way repugnant 
to the definition of appointing authority 
in Rule 2 (a). Special Appeal No. 19 of 
1969, D/- 1-12-1969 (All. — Lucknow 
Bench), Reversed. (Paras 7, 6) 

In the absence of any definition of 
tappointing authority’ in the Central Civil 


*#(Spl. Appeal No. 19 of 1969, D/. 1-12- 
1969 (All—Lucknow Bench.) 


ES/ES/B729/75/SSG 
1975 S. C./80 VI G—10 


Om Prakash v. Union of India 


(A. C. Gupta J.) [Prs. 1-2] S.C. 1265 


Services (Temporary Service) Rules, 1965 
in relation to a temporary Government 
servant not holding a specified post, the 
term ‘appointing authority’ must be 
understood in its plain and natural mean- 
ing, namely, the authority which appoint- 
ed him. (Para 7) 


Mr. K. S. Hajela, Sr. Advocate, (Mr. 
Naunit Lal and Miss Lalita Kohli, Advo- 
cates, with him), for Appellant; M/s. 
S5. N. Prasad, Girish Chandra and S, P. 
Nayar, Advocates, for Respondents. 


5 Judgment of the Court was delivered 
y 


A. C. GUPTA, J.:— The appellant 
was appointed to the temporary post of 
caretaker in the Geological Survey of 
India by an order dated April 4, 1963. 
The order which was signed by the Di- 
rector of Administration, Geological Sur- 
vey = India, begins with the following 
words : 


“The Director General, Geological 
Survey of India hereby appoints......... ji 
It is accepted by both sides that the ap- 
pointment had been made by the Direc- 
tor~General, Geological Survey of India. 
The order of appointment stated that the 
“appointee was to be on trial for a period 
of 2 years and his retention in the post 
for further period will be subject to the 
assessment of his work during the trial 
period”. It appears that the appellant 
continued to work till January 25, 1966 
when he received a notice terminating 
his service as caretaker, Geological Sur- 
vey of India, Northern Region, from the 
date of expiry of one calendar month 
from the date on which the notice was 
served on him. The notice of termination 
was issued on the signature of Shri G. K. 
Moghe, Director of Administration, As 
the appellant did not give up charge of 
his office even on the expiry of the said 
period of one month, he was relieved 
7 = SARRE by an order dated February 


2. The appellant challenged both 
the notice of termination as well as the 
subsequent order relieving him of his 
charge by a writ petition filed before the 
Allahabad High Court (Lucknow Bench). 
A learned Judge of the said High Court 
by his judgment and order dated De- 
cember 12, 1968 allowed the petition and 
quashed the orders complained of on the 
view that the Director of Administration 
on whose signature the notice of termi- 
nation was issued was not the competent 
authority to make that order. On appeal 
preferred by the Union of India, a Divi- 
sion Bench of the High Court reversed 
this decision and dismissed the writ peti- 
tion holding that the Director of Admin- 
istration was competent to terminate the 
service of the appellant, 
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3. The impugned notice of termi- 
nation was issued under Rule 5 (1) (a) 
of the Central Civil Services (Temporary 
RR Rules, 1965 which is in these 
erms : 


"The service of a temporary Govern- 
ment servant who is not in quasi-perma- 
nent service shall be liable to termination 
at any time by a notice in writing given 
either by the Government servant to the 
appointing authority or by the appoint- 
ing authority to the Government ser- 
vant;” 


it is not claimed that the appellant was 
in quasi-permanent service. The learned 
single Judge had held that the notice 
given by the Director of Administration 
was invalid because he was not the ap- 
pointing authority. “Appointing autho- 
rity” has been defined in Rule 2 (a) of 
the Central Civil Services (Temporary 
Service) Rules, 1965 as follows: 


“Appointing authority’ means, in re- 
lation to a specified post the authority 
declared as such, under the Central Civil 
Services (Classification, Control and Ap- 
peal) Rules, 1965;” i 

“Specified post” has also been defin- 
ed in clause (c) of Rule 2 as meaning the 
particular post, or the particular grade 
of posts within a cadre, in respect of 
which a Government servant is declared 
to be quasi-permanent under Rule 3. It 
thus appears that the expression “ap- 
pointing authority” as defined in Rule 2 
(a) applies only in relation to ‘specified 
posts’ and will not apply to the case of 
the appellant who did not hold a ‘specifi- 
ed post’, The learned Single Judge hear- 
ing the writ petition relied on the defini- 
tion of ‘appointing authority’ in Rule 2 
(a) of the Central Civil Services (Classifi- 
cation, Control and Appeal) Rules, 1965. 
That definition is as follows: 


(a) ‘appointing authority’ in relation 
to a Government servant means— 

(i) the authority empowered to make 
appointments to the service of 
which the Government servant is 
for the time being a member or 
to the grade of the service in 
which the Government servent is 
for the time being included, or 

(ii) the authority empowered to make 
appointments to the post which the 
Government servant for the time 
being holds, or 

(iii) the authority which appointed the 
Government servant to such ser- 
vice, grade or post, as the case may 
be, or 

(iv) where the Government servant 
having been a permanent member 
of any other service or having 
substantively held any other per- 
manent post, has been in continu- 
ous employment of the Gecvern- 
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ment, the authority which appoint- 
ed him to that service or to any 
grade in that service or to that 
post, 
Y ae authority is the highest autho- 
ri y.” 

4. Applying this definition to the 
facts of this case the learned Judge ob- 
served:—— 

“Under clause (ii) of the above cited 
definition the authority empowered to 
make appointment to the post which 
a Government servant for the time being 
holds has to be deemed to be the appoint- 
ing authority, and as such Sri G. K. 
Moghe, who by virtue of being the head 
of office is empowered to make appoint- 
ment to the post held by the petitioner, 
may be deemed io be the appointing 
authority but in view of the concluding 
words in the above cited definition, name- 
ly “whichever authority is the highest 
authority” Sri G. K. Moghe cannot be 
considered to be the appointing authority 
of the petitioner for the reason that the 
petitioner was appointed by the Director- 
General of Geological Survey of India, 
and as such his case would be covered 
by clause (iii) of the definition cited 
above.” 


The learned Judge explained that the 
authority which appointed the petitioner 
being different from the authority em- 
powered to make the appointment to the 
post held by the petitioner, the tappoint- 
ing authority’ in relation to the petitioner 
would be the higher of the two autho- 
rities, in this case the Director-General, 
Geological Survey of India. 


5. The Division Bench of the High 
Court hearing the appeal from the judg- 
ment of the learned Single Judge thought 
that the definition of ‘appointing autho- 
tity’ in Rule 2 (a) of the Central Civil 
Services (Classification, Control and Ap- 
peal) Rules, 1965 would not apply be- 
cause of the opening words of Rule 2 to 
the effect that the definition would be 
applicable “unless the context otherwise, 
requires”, According to the Division 
Bench sub-rule (2) of Rule 9 of the said 
Rules provides the contrary indication. 
Rule 9 (2) of the Central Civil Services 
(Classification, Control and Appeal) Rules, 
1965 reads: 


‘“All appointments to Central Civil 
Posts, Class II, Class HI and Class IV, 
included in the General Central Service 
shall be made by the authorities specified 
in that behalf by a general or special 
order of the President, or, where no such 
order has been made, by the authorities 
specified in this behalf in the Schedule.” 
There is no dispute that the respondent 
held a class III post in the General Cen- 
tral Service. It is also not disputed that 
there is no general or special order of 
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khe President applicable to this case, It 
appears from the Schedule referred to 
in this rule that with regard to class III 
posts in non-Secretariat offices, “head of 
the office” is the specified authority com- 
petent to make appointments to such 
posts. The term ‘head of the office’ has 
been defined in Rule 2 (i) of the Central 
Civil Services (Classification, Control and 
Appeal) Rules, 1965 as follows: 

“thead of the office’, for the purpose 
of exercising the powers as appointing, 
disciplinary, appellate or reviewing au- 
thority, means the authority declared to 
be the head of the office under the Gene- 
ral Financial Rules;” 

Annexure ‘A’ to the counter-affidavit fil- 
ed in the High Court on behalf of the 
respondents before us is a communica- 
tion dated May 21, 1962 addressed by the 
Director General, Geological Survey of 
India to the following authorities: 
“1, The Dy. Director of Audit, 
F.RS.CS. & M., G. A.D, Section, 
_ 8/2, Esplanade East, 
Calcutta. 
2. —do— E. A.D. Section, 
3. The Manager, 
Reserve Bank of India, 
Currency Deptt., 
Calcutta. 
4. The Manager, 
Reserve Bank of India, 
Public Accounts Deptt., 
Calcutta. 
5. The Agent, State Bank of India, 
Alipore.” 
In this document the Director General, 
Geological Survey of India, states inter 
alia: 

tin terms of Rule 3 of the G. F, R. 
Vol. I, I do hereby declare Shri G. K. 
Moghe, Director of Administration, Geo- 
logical Survey of India as the ‘Head of 
Office’........- j 


From this the Division Bench concluded 
that Shri G. K. Moghe was the appointing 
authority in this case and as such was 
competent to make the order of termina- 
tion. 


6. Before us both sides proceeded 
on the footing, as the trial court did, that 
the case was governed by the definition 
of ‘appointing authority’ in the Central 
Civil Services (Classification, Control and 
Appeal) Rules, 1965. Counsel for the ap- 
pellant contended that the fact that the 
communication dated May 21, 1962 was 
addressed only to the authorities in Cal~ 
cutta indicated that Shri G. K. Moghe 
was declared Head of the Calcutta office 
only, It was argued that Shri G. K, Moghe 
could not therefore be considered as the 
appointing authority for the northern 
region where the appellant was posted 
when his service was terminated. This is 
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a contention which cannot be rejected 
out of hand. However, this aspect of the 
matter does not appear to have been in- 
vestigated in the High Court. But if the 
parties are agreed on the point, as they 
seemed to be, that the definition of ‘ap- 
pointing authority’ in Rule 2 (a) of the 
Central Civil Services (Classification, 
Control and Appeal) Rules, 1965 would 
apply to this case, there should be no 
doubt that Shri G. K. Moghe, assuming 
he was empowered to appoint the appel- 
lant, was not the appointing authority, 
the Director General, Geological Survey 
of India, who in fact appointed the appel- 
lant being the higher authority, We do 
not see how the provisions of Rule 9 (2) 
are repugnant to the definition of ap- 
pointing authority in Rule 2 (a), as the 
Division Bench of the High Court appears 
to have thought. Rule 2 (a) refers to the 
authorities who have the power to ap- 
point as also the authorities who did 
appoint a Government servant and pro- 
vides that whichever authority is the 
highest authority among them would be 
the appointing authority in relation to 
the Government servant concerned. The 
definition plainly takes note of Rule 9 (2) 
and no question can therefore arise that 
Rule 9 (2) is repugnant to the definition 
of ‘appointing authority’ in Rule 2 (a). 


4. This should be enough to dis- 
pose of the appeal. However, despite the 
agreement among the parties on the 
point, it is possible to entertain some 
doubt as to whether the definition in Rule 
2 (a) would apply to this case, The Cen- 
tral Civil Services (Temporary Service) 
Rules, 1965 which govern the appellant’s 
case also define ‘appointing authority’. 
This definition refers to the definition of 
‘appointing authority’ in the Central Civil 
Services (Classification, Control and Ap- 
peal) Rules, 1965 only for one class of 
posts called the ‘specified posts’. It might 
be reasonably argued that this indicated 
that the definition in the Central Civil 
services (Classification, Control and Ap- 
peal) Rules, 1965 was not available -for 
temporary Government servants not hold- 
ing specified posts. In the absence of any 
definition of ‘appointing authority’ in the 
Central Civil Services (Temporary Ser- 
vice) Rules, 1965 in relation to a tempo- 
rary Government servant not holding a 
specified post, as the appellant was, we 
think the term ‘appointing authority’ 
must be understood in its plain and natu- 
ral meaning, namely, the authority which 
appointed him. From this point of view 
also the impugned notice of termination 
was given by an authority which was not 
the appointing authority, and as such did 
not satisfy the requirement of Rule 5 (1) 
(a) of the Central Civil Services (Tempo- 


rary Service) Rules, 1965, 
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8. Accordingly we allow the ap- 


peal, set aside the judgment and order 
of the Division Bench of the High Court 
and restore those of the learned Single 
Judge. Considering the circumstances of 
the case we direct the parties to bear 
their own costs throughout. 

Appeal allowed. 


AIR 1975 SUPREME COURT 1268 
(From: Allahabad}* 
R. S. SARKARIA AND A. C. GUPTA. JJ. 

Gemini Leather Stores, Appellant v. 
The Income-tax Officer, ‘B’ Ward Avra 
and others, Respondents. 

Civil Appeal No, 1925 of 1970. 
1-5-1975, , 

(A) Income-tax Act (1961), Ss. 147 (a) 
and 148 — Income escaping assessment 
by oversight although primary facts were 
known to Income-tax Officer — Notice 
under Section 148 read with Section 147 
(a) is invalid. Spl. Appeal No. 325 af 1967, 
D/- 12-9-1967 (AIL), Reversed. 

While making a best judgment as- 
sessment the Income-tax Officer had dis- 
covered certain transactions evidenced by 
the drafts which the assessee had not dis- 
closed. In spite of this discovery and the 
knowledge of all the material facts the 
Income-tax Officer did not make neces- 
sary enquiries and draw proper inferences 
as to whether the amounts invested in 
the purchase of the drafts could be treat- 
ed as part of the total income of the as- 
sessee during the relevant vear. 


Held that it was plainly a ease of 
oversight and the Income-tax Officer 
could not take recourse to Section 147 (a) 
to remedy the error resulting from his 
own oversight and that therefore the 
notice under Section 148 should be quash- 
ed. AIR 1961 SC 372 and AIR 1971 SC 
2901 = 1971 Tax LR 1541 and AIR 1971 
SC 717 = 1971 Tax LR 77 and AIR 19712 


D/- 


SC 1685 = 1971 Tax LR 949. Ref. to.: 
Spl, App. 325 of 1967, D/- 12-9-1967 (All), 
Reversed. (Paras 4,5) 
Cases Referred: Chronological Paras 
AIR 1971 SC 717 = 79 ITR 582 = 1971 

Tax LR 77 4 
ATR 1971 SC 1635 = 79 ITR 609 = 1971 

Tax LR 949 4 
AIR 1971 SC 2331 = 77 ITR 1 = 1971 

Tax LR 1541 4 
AIR 1961 SC 372 = 41 ITR 191 4 


Mr. S. T. Desai, Sr. Advocate (M/s. 
S. C. Agrawal and V. J. Francis, Advocates 
with him). for Appellant; Mr. S. C. Man- 
‘ chanda, Sr. Advocate (Mr. 5. P. Nayar 
Advocate with him), for Respondents. 


*(Spl. Appeal No. 325 of 196%, D/- 12-9- 
1967—({Al)) ). 


ES/ES/B730/75/KSB 


A.LR. 


_ The Judgment of the Court was de- 
livered by 

GUPTA, J.:— The appellant a partner- 
ship firm, was assessed to income-tax for 
the assessment year 1956-57 on a turn- 
over of Rupees fifteen lacs by the Income~ 
tax Officer by his order dated January 
22, 1958. The Income-tax Officer did not 
accept the return filed by the assessee and 
the books of account produced by it and 
made a best judgment assessment. The 
turnover so assessed was reduced by the 
Appellate Assistant Commissioner \ and 
further reduced by the Appellate Tri- 
bunal. On March 31. 1965 the Income- 
tax Officer issued a notice under Sec, 148 
of the Income-tax Act, 1961 stating that 
he had reasons to believe that income 
chargeable in respect of the assessment 
year 1956-57 had escaped assessment with- 
in the meaning of Section 147 of the Act 
and directing the assessee to file a return 
as he proposed to reassess the income for 
the said assessment year. The assessee 
filed a writ petition before the High Court 
at Allahabad challenging the validitv of 
the notice dated March 31, 1965 on the 
ground that the Income-tax Officer had 
no jurisdiction to issue the notice. A 
learned single Judge of the High Court 
dismissed the writ petition and his order 
was affirmed in appeal by a Division 
Bench. The appeal to this Court is by 
the assessee on certificate granted bv the 
High Court, 


2. The justification for taking 
action under Sections 147 and 148 of the 
Income-tax Act. 1961 as stated bv the 
Division Bench of the High Court is: 

“The firm utilised certain drafts for 

making purchases at Madras and Calcutta. 
These drafts represented undisclosed in- 
come of the firm. This aspect of the 
matter was not considered at the time of 
the original assessment. [It is proposed 
to take this income into consideration for 
Purposes of reassessment, The amounts, 
for which drafts were purchased by the 
firm, were not recorded in the disclosed 
account of the firm. It is. therefore, pro- 
posed to tackle that income for purposes 
of reassessment,” 
The learned single Judge took the view 
that the Income-tax Officer did not apply 
his mind to the question as to whether 
the amounts invested in the purchase of 
the drafts could be treated as part of the 
total income of the assessee, and as the 
assessee did not disclose the source of 
these amounts which were not recorded 
in the account books produced bv the as- 
sessee, all the conditions for invoking the 
jurisdiction under Section 147 (a) were 
present. This was also the view taken by 
the Division Bench. 

3. It appears that the Income-tax 
Officer had written a detailed order in 
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making his best judgment assessment. 
Having found out all about the drafts 
which were not mentioned in the asses- 
see’s books of account, the Income-tax 
Officer gave the partners of the firm op- 
portunity to explain the drafts. Referring 
to the statement of one of the partners. 
Shri Om Prakash, the Income-tax Officer 
observed ‘n his order: 

“He has said that the drafts which 
were sent by him relating to Messrs. 
Gemini Leather Stores were entered in 
the books of the firm while other drafts 
which he has made would be of others 
whose name he does not remember. AS 
he ig unable to tell to whom other drafts 
sent by him relate in spite of specific op- 
portunities given to him. the obvious in- 
ference is that moneys of the drafts are 
ar of the firm with which he is connect- 
ed.” 


Referring to the circumstances in which 
these drafts had been sent or received, 
the Income-tax Officer further observed: 


"Since these drafts have been sent 
Or received in such circumstances and by 
such persons connected with the firm the 
conclusion is obvious that these drafts 
relate to the firm.” 

4. It is not disputed that the case 
falls under clause (a) of Section 147. The 
question is whether the Income-tax Offi- 
cer had reason to believe that income 
chargeable to tax had escaped assessment 
for the assessment year in auestion bv 
reason of the omission or failure on the 
part of the assessee to disclose fully and 
truly all material facts. The law on the 
point has been settled by this Court in 
Calcutta Discount Co. Ltd, v. Income-tax 
Officer, Companies District I, Calcutta. 41 
ITR 191 = (AIR 1961 SC 372). The deci- 
ston in Calcutta Discount Company’s case 
is based on Section 34 of the Income-tax 
Act, 1922. the provisions of which cor- 
respond to those: of Sections 147 and 148 
of the Income-tax Act, 1961; the points 
of departure from the old law are not 
material for the purpose of this case. The 
position is stated in Calcutta Discount 
Company’s case as follows: 

‘In every assessment proceeding the 
assessing authority will. for the purpose 
of computing or determining the proper 
tax due from an assessee, require to know 
all the facts which help him in coming to 
the correct conclusion, From the pri- 
mary facts in his possession, whether on 
disclosure by the assesses. or discovered 
by him on the basis of the facts disclosed, 
or otherwise, the assessing authority has to 
draw inferences as regards certain other 
facts; and ultimately from the primary 
facts and the further facts inferred from 
them. the authority has to draw the pro- 
per legal inferences ........., .. Once all the 
primary facts are before the assessing au- 


M. L, Cecil D’Souza v. 


Union of India S.C. 1269 


thority, he requires no further assistance 
by way of disclosure. It is for him to 
decide what inferences of facts can be 
reasonably drawn and what legal infer- 
ences have ultimately to be drawn, It is 
not for somebody else — far less the as- 
sessee — to tell the assessing authority 
what inferences, whether of facts or law, 
Should be drawn.” 

The law laid down in Calcutta Discount 
Company’s case has been restated in seve- 
ral ‘subsequent decisions of this Court: 
Commr. of Income-tax, West Bengal v. 
Hemchandra Kar, 77 ITR i = (AIR 1971 
SC 2331 = 1971 Tax LR 1541): Commr. 
of Income-tax. Gujarat v. Bhanii Lavii, 
79 ITR 582 = (AIR 1971 SC 717 = 1971 
Tax LR 77): Commr, of Income-tax. Cal- 
cutta v. Burlop Dealers Ltd.. 79 ITR 609 
= (AIR 1971 SC 1635 = 1971 Tax LR 949) 
to mame only a few. In the case before us 
the assessee did not disclose the trans- 
actions evidenced by the drafts which 
the Income-tax Officer discovered, After 
this discovery the Income-tax Officer had 
in his possession all the primary facts, 
and it was for him to make necessary 
enquiries and draw proper “inferences as 
to whether the amounts invested in the 
purchase of the drafts could be treated as 
part of the total income of the assessee 
during the relevant year. This the In- 
come-tax Officer did not do. It was plain- 
ly a case of oversight, and it cannot be 
Said that the income chargeable to tax 
for the relevant assessment year had 
escaped assessment by reason of the omis- 
sion or failure on the part of the assessee 
to disclose fully and truly all material 
facts. The Income-tax Officer had all the 
material facts before him when he made 
the original assessment. He cannot now 
take recourse to Section 147 (a) to remedy 
De error resulting from his own over- 
sight. 


5, For these reasons we allow the 
appeal and quash the impugned notice 
dated March 31, 1965 and the proceedings 
in consequence thereof. Considering all 
the circumstances of the case we make 
no order as to costs. 

Appeal allowed. 
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Malcom Lawrence Cecil D’Souza, 
Petitioner v. Union of India and others, 
Respondents. 

j a Petn. No. 296 of 1971. DJ- 1-5- 
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(A) Constitution of India. Arts. 309, 
16 — Rules for determining Seniority of 
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Asstt. Commissioners of Income-tax (1952), 
Rules (ii) and (tii) — According to senio- 
rity lists issued in 1956, 1958 and 1971 
respondents shown senior to petitioner — 
Fact that petitioner was promoted as 
Asst, Commissioner prior to respondents 
would not by itself make petitioner senior 
to respondents. AIR 1970 SC 2092, Rel. 
on snd AIR 1968 SC 1385, Distinguished. 

(Para 6) 


(B) Constitution of India, Art, 32 — 
Laches — Seniority list of Asst, Commis- 
sioners of Income-tax issued in 1956 — 
Writ petition challenging said list filed in 
1971 — Not maintainable, 

Where the seniority of petitioner (an 
Asstt. Commissioner of Income-tax) qua 
other respondents was determined as long 
ago as 1956 in accordance with the 1952 
Rules (which seniority was reiterated in 
1958) and a writ petition challenging the 
Said list was filed in 1971. in absence of 
any satisfactory explanation the petitioner 
could not be allowed to challenge the 
seniority list after lapse of so manv vears. 
The fact that a seniority list was issued 
in 1971 in pursuance of the decision in 
AIR 1970 SC 2092 would not clothe the 
petitioner with a fresh right to challenge 
the fixation of his seniority aua the res- 
pondents as the seniority list of 1971 
merely reflected the seniority of the peti- 
tioner aqua those respondents as alreadv 
determined in 1956. (Para 8) 


It is essential that anv one who feels 
aggrieved with an administrative decision 
affecting one’s seniority should act with 
due diligence and promptitude and not 
sleep over the matter. Baking up old 
matters like senioritv after a long time 
is likely to result in administrative com- 
plications and difficulties. It would, there- 
fore, appear to be in the imterest of 
smoothness and efficiency of service that 
such matters should be given a auietus 
after lapse of some time, (Paras 8. 9) 
Cases Referred: Chronological Paras 
AIR 1970 SC 2092 = 78 ITR 243 4.6.7.8 
AIR 1968 SC 1385 = (1968) 3 SCR 631 7 


M/s. Ram Paniwani and B. R. Avar- 
wala, Advocates, for Petitioner: M/s. 
S. N, Parsad and S. P. Nayar, Advocates. 
for Respondents Nos. 1-3. 

3 Judgment of the Court was delivered 
y 


H. R. KHANNA, J. :— This is a peti- 
tion under Article 32 of the Constitution 
of India by Malcom Lawrence Cecil 
D’Souza, Additional Commissioner of In- 
come-tax for an appropriate writ to auash 
the seniority list of the Additional Com- 
missioners of Income-tax as on February 
1, 1971 circulated bv the Government of 
India. Ministry of Finance. The peti- 
tioner claims that he is senior te respon- 
dents 4 to 26, but in the impuened list 
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he is shown junior to those respondents. 
Prayer has also been made by the peti- 
tioner for other consequential reliefs. 
Apart from respondents 4 to 26, the peti- 
tioner has impleaded the Union of India. 
the Secretary, Ministry of Finance. De- 
partment of Revenue and the Chairman. 
Central Board of Direct Taxes as respon- 
dents I to 3. 

2. The petitioner served in the 
Royal Navy as a Sublieutenant from 
March 1945 till November 1946 wher he 
was released from the naval service be- 
cause of the end of war, On July 1. 1947 
the petitioner was appointed Income-tax 
Officer Class TI. On August 12. 1949 the 
petitioner was appointed Income-tax Offi- 
cer Class ] Grade II in post-1945 vacancy 
reserved for candidates with war service. 
On January 24, 1950 a seniority list of In- 
come-tax Officers Class J] Grade II as on 
January 1. 1950 was issued on the basis 
of 1947 Seniority Rules. The petitioner 
was shown in that list senior to respon- 
dents 4 to 26. The same position was re- 
flected in a seriority list issued in 1953. 
The petitioner was promoted as Income- 
tax Officer Class I Grade I with effect 
from January 1. 1951 and confirmed in 
that post from the said date. 


3e According to 1947 Rules. the 
seniority of candidates inter se appointed 
to post-1945 vacancies was to be deter- 
mined by age irrespective of the category 
from which they were recruited. The 
Rules of 1947 were revised and in super- 
session of them 1952 Seniority Rules were 
issued by the Ministry of Home Affairs. 
According, inter alia, to 1952 Seniority 
Ruies, the break in service was not to be 
taken into account for determining the 
seniority of persons confirmed against 
post-1945 war reserved vacancies. The 
Income-tax Department took some time 
to revise the seniority list of Income-tax 
Officers Class I in accordance with 1952 
Seniority Rules and finally on November 
26, 1956 the revised seniority list of In- 
come-tax Officers Class I Grade I as on 
October 1. 1956 was issued. In this list 
respondents 4 to 26 were shown senior 
to the petitioner and were entitled to be 
promoted to higher posts earlier than the 
petitioner. Another seniority list of As- 
sistant Commissioners was issued aS on 
January 1. 1958, This list was in accord- 
ance with the earlier list of Income-tax 
Officers as on October 1, 1956 showing the 
petitioner to be junior to respondents 4 
to 26. It may be stated that by this time 
the petitioner end respondents 4 to 26 
had all] been promoted Assistant Commis- 
sioners, 


4, The seniority Hst of Income-tax 
Assistant Commissioners as on August 1, 
1965 was challenged by Assistant Com- 
missioner Vasant Javaram Karnik in 
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Gujarat High Court by means of a writ 
petition filed in 1967. The High Court 
allowed that petition and issued a writ 
quashing the seniority list as on August T, 
1965 in so far as that list showed several 
officers senior to Karnik and another offi- 
cer B. S. Nadkarni. The High Court gave 
Its own interpretation of the 1952 Senio- 
rity Rules. An appeal was filed in this 
Court on behalf of the Union of India 
against the above judgment of the Guia- 
rat High Court in 1969. This Court as 
per judgment D/- 7-9-1970 reported in 
78 ITR 243 = (AIR 1970 SC 2092) dis- 
missed that appeal. This Court held that 
the following principles emerge from 
1952 Rules for determining the seniority: 


“(i) Between Income-tax Officers oro- 
moted at the same meeting, their senio- 
rity inter se will be reflected in the list 
of Assistant Commissioners of Income-tax: 


(ii) Between an officer promoted ear- 
lier and another officer senior to him. but 
who was not considered in the meeting 
when the former was promoted, seniority 
in the list of Income-tax Officers will be 
reflected in the higher cadre: 


(iii) Where the senior officer was con- 
sidered and not promoted, and the junior 
officer was promoted at that meeting. the 
order of promotion will govern seniority 
in the higher grade 


(iv) Where a senior officer is promot- 

ed and confirmed and at a later meeting 
a junior officer is promoted, the latter 
cannot claim to be placed above the 
senior officer in the higher cadre relying 
upon the circumstance that he could not 
be considered for promotion at the earlier 
meeting, because he had not to his credit 
the qualifying minimum service.” 
In pursuance of the above judgment of 
this Court, seniority of Income-tax As- 
sistant Commissioners promoted before 
April 1, 1964 was recast and the impugn- 
ed seniority list was accordingly issued. 


De The petition has been resisted 
by the respondents and the affidavit of 
P. S. Mehra, Under-Secretary to the 
Government of India, Ministry of Finance. 
Department of Revenue and Insurance 
has been filed in opposition to the peti- 
tion, 

6. It has been argued by Mr. Ram 
Paniwani on behalf of the petitioner that 
as he was promoted Assistant Commis- 
sioner on August 19, 1955 while respon- 
dents 4 to 26 were promoted to that. post 
subsequent to that date, the petitioner 
should be shown senior to those respon- 
dents. We find it difficult to accede: to 
this contention. The fact that the peti- 
tioner was promoted as Assistant Com- 
missioner prior to respondents 4 to 26 
would not make him senior to respon- 
dents 4 to 26 because according to the 
seniority list issued on the basis of 1952 


M. L. Cecil D’Souza v. Union of India (Khanna J.) [Prs, 4-8] 


§.C, 1271 


Seniority Rules the abovementioned eat 
pondents were senior to the petitioner. 
The seniority of the petitioner vis-a-vis 
respondents 4 to 26 has to be determined in 
the light of proposition No. 2 Jaid down bv 
this Court in Karnik’s case, AIR 1970 SC 
2092 (supra), according to which between 
an officer promoted earlier and another 
officer senior to him, but who was not 
considered in the meeting when the for- 
mer was promoted, seniority in the list 
of Income~-tax Officers will be reflected in 
the higher cadre. As respondents 4 to 26 
were admittedly shown senior to the peti- 
tioner in the list a9 on October 1, 1956 
prepared in accordance with 1952 Rules, 
their seniority aua the petitioner would 
be reflected in the higher cadre of As- 
Sistant Commissioners. It has not been 
shown to us that the names of respondents 
4 to 26 were also considered. in the meet- 
ing wherein a decision was taken to pro- 
mote the petitioner as Assistant Commis- 
stoner, Assuming that a decision to pro- 
mote respondents 4 to 26 to the posts of 
Assistant Commissioners was taken at 
the same meeting in which it was decided 
to promote the petitioner. in that event 
proposition No. 1 in Karnik’s case (supra) 
would be attracted. Even in Such a con- 
tingency the seniority of respondents 4 
to 26 aqua the petitioner would be reflect- 
ed in the list of Assistant Commissioners. 
In the seniority list of Assistant Commis- 
sioners issued in 1958, the petitioner was 
shown junior to respondents 4 to 26 in 
conformity with the seniority list of 1956. 
In the matter of confirmation to the post 
of Assistant Commissioner, six out of res- 
pondents 4 to 26 were confirmed earlier 
than the petitioner, while the rest of 
them were confirmed at the same time 
as the petitioner. The impugned list of 
seniority circulated in 1971 merely re- 
flected the senioritv of the petitioner qua 
respondents 4 to 26 as determined in 1956. 


7. The case of S. K. Ghosh v. 
Union of India, (1968) 3 SCR 631 = (AIR 
1968 SC 1385) to which reference has been 
made on behalf of the petitioners can be 
of no assistance to him as that case re- 
lated to rules for recruitment to the grade 
of Directors of Postal Services in Indian 
Postal Service. So far as the seniority 
of the petitioner vis-a-vis respondents ¢ 
to 26 is concerned, the matter is governed 
by 1952 Seniority Rules and those rules 
as already mentioned have been the sub- 
ject of the decision of this Court m 
Karnik’s case. AIR 1970 SC 2092 (supra). 
In view of the direct decision of this Court 
relating to the precise question with 
which we are concerned, it is not neces- 
sary. in our opinion, to refer to other 
rules. 


8. The matter can also be looked 
at from another angle. The seniority of 
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the A aes dua respondents 4 to 26 was 
determined as long ago as 1956 in accord- 
ance with 1952 Rules. The said seniority 
was reiterated in the seniority list 
issued in 1958. The present writ peti- 
tion was filed in 1971. The petitioner. 
in our opinion, cannot be allowed to chal- 
lenge the seniority list after lapse of so 
many years. The fact that a seniority list 
was issued in 1971 in pursuance of the 
decision of this Court in Karnik’s case 
AIR 1970 SC 2092 (supra) would not 
clothe the petitioner with a fresh right 
to challenge the fixation of his seniority 
qua respondents 4 to 26 as the seniority 
list of 1971 merely reflected the seniority 
of the petitioner qua those respondents 
as already determined in 1956. Satis- 
factory service conditions postulate that 
there should be no sense of uncertainty 
amongst public servants because of stale 
- claims made after lapse cf 14 or 15 years 
It is essential that any one who feels ag- 
grieved with an administrative decision 
affecting one’s seniority should act with 
due diligence and promptitude and not 
sleep over the matter. No satisfactorv 
explanation has been furnished bv the 
petitioner before us for the inordinate 
delay in approaching the Court. It is no 
doubt true that he made a representation 
against the seniority list issued in 1956 
and 1958 but that representation was re- 
jected in 1961. No cogent ground has 
been shown as to why the petitioner be- 
came quiescent and took no diligent steps 
to obtain redress, 


9, Although security of service 
cannot be used as a shield against ad- 
ministrative action for lapses of a public 
servant. by and large one of the 2ssential 
requirements of contentment and effi- 
ciency in public services is a feeling of 
security. It is difficult no doubt to gua- 
rantee such security in all its varied as- 
pects, it should at least be possible to en- 
sure that matters like one’s position in 
the seniority list after having been 
settled for once should not be liable to 
be reopened after lapse of many years at 
the instance of a party who has during 
the intervening period chosen to keep 
quiet. Baking up old matters liks senio- 
rity after a long time is likely to result 
in administrative complications and diffi- 
culties. It would, therefore. appear to 
be in the interest of smoothness and 
efficiency of service that such matters 
should be given a quietus after lapse of 
Some time, 


10, The writ petition fails and is 
dismissed but in the circumstances with- 
out costs. 


Petition dismissed, 
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A ALAGIRISWAMI, P. N. BHAGWATI 
AND P. K. GOSWAMI, JJ. 

smt. S. Kalawati, Appellant v Durga 
Prasad and another, Respondents. 

Civil Appeal No, 1641 of 1969, D/- 
2-5-1975. 

(A) Constitution of India, Art, 133 
(1) (a) — Petition. under Art. 226 or 227 
dismissed in limine — It is not a final 
order and a judgment of affirmance with- 
in Art, 133 (1) (a) — Certificate granted 
by High Court held to be competent. 


An order of a High Court in a peti- 
tion under Article 226 or 227 would be 
en order in a civil proceeding of a High 
Court and so fall under Article 1332. 
Where a High Court refuses to entertain 
such a proceeding the same considera- 
tions that were applied in the cases where 
an appeal was not judicially considered 
should be held applicable also on princi- 
ple. Unless the High Court has applied 
its mind to the case and after considera- 
tion affirmed it. the order cannot be said 
to be one of affirmance. An order in a 
petition under Article 226 or 227 dismiss- 
ed in limine is not a final order un a civil 
proceeding for the purpose of Article 133 
(1) (a) of the Constitution and is not 
therefore a judgment of affirmance under 
Article 133 (1) (a), and therefore the cer- 
tificate granted by the High Court in such 
a case is competent, Case law discussed. 

(Paras 3, 7 to 9) 


(B) Constitution of India, Art. 133 — 
Writ petition against order of Deputy 
Director of Consolidation dismissed in 
limine — Appeal to Supreme Court — 
Order sought to be quashed not under- 
standable — Dismissal of writ petition in 
limine set aside and High Court directed 
to dispose it of by proper order — Civil 
Writ Petition No, 2350 of 1963, D/- 15-9- 


1967 (All), Reversed, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1952 Madh Bha 149 (FB) 6 
ATR 1948 All 375 5 
ILR (1948) 2 Cal 202 4 
AIR 1942 Mad 357 (1) = (1942) 1 Mad 

LJ 291 4 


AIR 1921 Cal 415 = 33 Cal LJ 128 4 


- (1907) ILR 32 Bom 108 = 9 Bom LR 566 
4 

(1904) ILR 36 All 350 = 7 All LJ 1001 
(PIB) 4 
(1903) ILR 30 Cal 679 4 
M/s. R. H. Dhebar, B. V. Desai and 

P. C. Kapur, Advocates. for Appel- 
lant; Mr. G. N. Dixit, Advocate (Miss 


*(Civil Writ Petition No. 2350 of 1963, 
D/- 15-9-1967 (All) 
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Uma Mehta, Mrs. S. Bagga and Mr. Raj 
Kumar Mehta, Advocates), for Respon- 
dents. 
i Judgment of the case was delivered 
y 

A. ALAGIRISWAMI, J.:— The ap- 
pellant is the widow of one Goverdhan- 
dass. The ist respondent is her husband’s 
brother. Goverdhandass and the lst res- 
pondent are the sons of one Bhojraj. The 
appellant claimed 11 plots in Khata No. 
97 as land in which she was entitled to 
be a joint tenant along with the Ist res- 
pondent. She also claimed certain other 
plots on the ground that they were ac- 
quired by Bhojraj and therefore it was 
joint Hindu family property and she was 
entitled to inherit those shares also as a 
co-tenant along with 1st respondent. She 
succeeded in respect of the 11 plots in 
Khata No. 97 but failed in respect of the 
other plots, 

2. The matter 


first came up 


before the Consolidation Officer and 
thereafter on appeal before the 
Settlement Officer and finally be- 
fore the Deputy Director, Consolida- 


tion in revision. Against the order of the 
Deputy Director, Consolidation, she filed 
a petition before the High Court of Alla- 
habad under Article 226. The High Court 
dismissed it in limine but granted a certi-~ 
ficate under Article 133 (1) (a) of the 
Constitution, 

3. A preliminary objection was 
raised on behalf of the Ist respondent 
that the certificate granted was not valid 
because the judgment of the High Court 
‘ was one affirming the judgment of the 
Deputy Director, Consolidation. One of 
the questions on which the decision of 
this question depends is whether the De- 
puty Director, Consolidation as well as 
the other two officers exercising power 
under the U. P. Consolidation of Holdings 
Act, 1953 are Courts. However, in the 
view we take of the decision of the High 
Court that it is not a judgment of affirm- 
ance this question does not arise. The 
High Court dismissed the writ petition 
in limine. Jt did not go into the merits 
of the case or decide it even within the 
limited scope of its powers under Article 
226 or 227 of the Constitution even if not 
as a Court of Appeal exercising its 
powers under Section 96 or 100 of the 
Code of Civil Procedure, It simply refus- 
ed to exercise its powers under those 
Articles of the Constitution, Unless the 
Court had applied its mind to the case 
and after consideration affirmed it the 
order cannot be said to be one of affirm- 
ance. 

4. It may be useful to consider 
earlier decisions in this connection.’ In 
Abdul Majid v. Jawahir Lal ((1904) ILR 36 
All 350) (FB) the question of the starting 
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point of limitation for the execution of 
a decree had to be decided and that ques- 
tion depended upon the effect of an order 
of the Privy Council dismissing an appeal 
for want of prosecution. In that connec- 
tion the Privy Council observed: 

“The order dismissing the appeal for 
want of prosecution did not deal judi- 
cially with the matter of the suit and 
could in no sense be regarded as an order 
adopting or confirming the decision ap- 
pealed from. It merely recognised autho- 
Titatively that the appellant had not com- 
plied with the conditions under which 
the appeal was open to him and that 
therefore he was in the same position as 
if he had not appealed at all.” 


In Karsondas Dharamsey v. Gangabai 
( (1907) ILR 32 Bom 108) an order of the 
High Court refusing to admit an appeal 
after the period of limitation had expir- 
ed was held to be not a “decree passed 
on appeal by the High Court” under Sec- 
tion 595 of the Civil Procedure Code and 
it was held that there was therefore no 
jurisdiction to grant leave to appeal 
therefrom to the Privy Council under 
cl. (a) of that section. The meaning of 
the words “Passed on appeal” were spe- 
cifically considered and it was observed: 


P “The meaning of the expression 
passed on appeal” has been settled by 
a line of authorities, which it is right 
that we should follow: see Sunder Koer v. 
Chandishwar Prosad Singh ( (1903) ILR 30 
Cal 679) and the cases there cited. And 
applying that interpretation to the cir- 
cumstances of the case, it cannot (in my 
opinion) be said that there is here a de- 
cree passed on appeal by a High Court.” 

This Bombay decision was noticed in 
Promotho Nath Roy v. W. A. Lee (1919) 
33 Cal LJ 128 = (AIR 1921 Cal 415). But 
that decision differed from the Bombay 
decision because in that case the appeal 
had been admitted and dismissed where- 
as in the Bombay case the appeal was 
not admitted at all. In Ramaswami Uda- 
yar v. Sevu Aru Ramanathan Chettiar 
(AIR 1942 Mad 357 (1)) it was held by -a 
Division Bench of the Madras High Court 
that where an application to excuse 
delay, by deducting the time taken in 
other proceedings in computing the time 
for the application for rehearing of an 
appeal, was dismissed and consequently 
no order was passed on the application 
for rehearing the appeal, these were not 
orders on appeal within the meaning of 
Section 109 (a) of the Code of Civil Pro- 
cedure and hence no leave could be 
granted, These decisions were followed 
in Purnendu Nath Tagore v. Kanailal 
Ghoshal (ILR (1948) 2 Cal 202). 


5. In Ganesh Prasad v. Mt. 
Makhna (AIR 1948 All 375) however an 
order dismissing appeal for default on 
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account of non~prosecution was held to 
be a decision which affirmed the decision 
of the Court below. 


6. In Gulabchand v. Kud?lal {AIR 
1952 M B 149) (FB) it was held that the 
order of the Court dismissing the Special 
Appeal on the ground that no appeal lay 
under Section 25 of the Act was not an 
order which affirmed the decision of the 
Court below and it was observed that 
expression “affirms the decision of the 
Court immediately below” implies that 
the Court had dealt judicially with the 
decision of the Court below and upheld 
it and where the Court holds that it has 
no jurisdiction to entertain an appeal 
from the decision of the Court below and 
rejects the appeal, it cannot be held that 
the decision of the Court below is affirm- 
ed by the rejection of the incompetent 
appeal. 


7. The principle behind the majo- 
rity of the decisions is thus to the effect 
that where an appeal is dismissed on 
the preliminary ground that it was not 
competent or for non-prosecution or for 
any other reason the appeal is not enter- 
tained, the decision cannot be said to be 
a “decision on appeal” nor of affirmance. 
It is only where the appeal is heard and 
the judgment delivered thereafter the 
judgment can be said to be a judgment 
of affirmance, Where a party applies to 
the Court to exercise its powers under 
Article 226 or 227 of the Constitution it 
cannot be said that the party is exercis- 
ing any right of appeal conferred on him 
by any statute nor is the High Court 
exercising any power of appeal. Whatever 
might be the position even in respect of 
petitions under Article 226 or 227 of the 
Constitution where the Court goes into 
the merits of the question, it cannot be 
doubted that where it dismisses such a 
petition in limine it simply refuses to 
exercise its powers under Article 226 or 
927. Such an order cannot be said to be 
an order passed on appeal or as affirming 
the decision of the Court immediately 
below. 


8. In this connection it may be 
noticed that under Section 109 of the 
Code of Civil Procedure appeals lie to 
the Supreme Court from any judgment, 
decree or final order of a High Court 
where it is passed on appeal. A proceed- 
ing under Article 226 or 227 of the Con- 
stitution is not an appeal. It is true that 
the right conferred by Article 135 of the 
Constitution cannot in any way be cur- 
tailed by the provisions of the Code of 
Civil Procedure and Article 133 does not 
speak of a judgment, decree or final 


order passed on appeal by the High Court. 


All the earlier decisions of the various 
Courts referred to above are based on 
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the interpretation of Sections 109 and 110 
of the Code of Civil Procedure. An order 
of a High Court in a petition under Arti- 
cle 226 or 227 would be an order in a 
civil proceeding of a High Court and sa 
fall under Article 133. Where a High 
Court refuses to entertain such a pro- 
ceeding the seme considerations that 
were applied in the earlier cases where 
an appeal was not judicially considered 
ee be held applicable also on prin- 


9. We are therefore of opinion 
that an order in a petition under Article 
226 or 227 dismissed in limine is not a 
final order in a civil proceeding for the 
purpose of Article 133 (1) (a) of the Con- 
stitution and is not therefore a judgment 
of affirmance under Article 133 (1) (a), 
and therefore the certificate granted by 
the High Court is competent. 

10. As regards the appeal itself 
we must say that we have not been able 
to understand the order of the Deputy 
Director of Consolidation which was 
sought to be quashed by means of the 
writ petition. We were invited by the 
respondent to look into the orders of the 
Consolidation Officer and the Settlement 
Officer in order to understand the order 
o£ the Deputy Director of Consolidation. 
As the order sought to be quashed was 
that of the Deputy Director of Consoli- 
dation we do not feel called upon to do 
so, We are therefore in the dark as to the 
reasons which might have led the High 
Court to dismiss the appellant’s petition 
in limine. We consider it necessary and 
proper therefore to set aside the order 
of the High Court and direct that the 
petition be dealt with by it and disposed 
of by a proper order. The High Court 
will hear the matter afresh and dispose 
it of by a reasoned order. There will be 
no order as to casts. 

Order accordingly. 


AIR 1975 SUPREME COURT 1274 
(From: Punjab and Haryana)* 
N. LL UNTWALIA AND S. 
MURTAZA FAZL ALI, JJ. 
Dheram Singh Rathi, Appellant v. 
Hari Singh, M, L. A. and others, Respon- 
dents. 
Civil Appeal No. 84 of 1973, D/- 2-5- 
1975. 

‘ (A) Representation of the People Act 
(1951), Sections 33. 36 — Conduct. of 
Elections Rules (1961), Rule 4 — Rejec- 
tion of nomination paper — Nomination 


*(Ele. Petn. No. 13 of 1972, D/- 8-12-1972 
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form not giving \ full and proper postal 
address — Omission amounts to a defect 
— Defect not rectified at time of scrutiny 
~~ Rejection not improper, 


A nomination paper has to be deli- 
vered to the Returning Officer by the 
candidate or his proposer in accordance 
with Section 33 (1) of the Act. The nomi- 
nation paper must be completed in the 
prescribed form. The requirement of 
sub-section (4) is that the Returning Offi- 
cer shall satisfy himself on the presenta- 
tion of a nomination paper that the names 
and electoral roll numbers of the candi- 
date and his proposer as entered in the 
nomination paper are the same as those 
entered in the electoral rolls. 

(Para 4) 


Generally speaking the kinds of de- 
fects mentioned in the proviso to Sec- 
tion 33 (4) would not be of a substantial 
character so as to justify the rejection of 
a nomination paper. There may, how- 
ever, even amongst those types of de- 
fects be some such that necessitate their 
rectification and if not rectified that may 
make the nomination paper liable to be 
rejected. But the defect of non-supply of 
postal address is not covered by the pro- 
viso. It is a defect which falls for consi- 
deration at the time of the scrutiny of 
the nomination paper. If the defect is 
substantial one then the nomination paper 
has got to be rejected. Sub-section (4) of 
Section 36 enjoins the Returning Officer 
not to reject any nomination paper on the 
ground of any defect which is not of a 
substantial character, But if it is of a sub- 
stantial character then sub-section (2) 
provides that the Returning Officer shall 
reject the nomination paper when “there 
has been a failure to comply with any of 
the provisions of Section 33 or Sec. 34.” 

(Para 4) 


Non-supply of postal address of the 
candidate or supplying such cryptic ad- 
dress which virtually amounts to non- 
supply of address is a failure to comply 
with the provisions of Section 33 (1) and 
hence the nomination paper was validly 
rejected. AIR 1960 SC 1049; ATR 1973 SC 
178, Applied. (Para 4) 


(B) Representation of the People 
Act (1951), Sections 33, 36 — Nomination 
paper — Validity — Mentioning wrong 
roll number of candidate, omission to 
mention the name of constituency of the 
proposer and mentionmg one more propo- 
ser whose roll number did not tally with 
electoral roll — Renders nomination paper 
invalid and incurs rejection thereof. AIR 
1959 SC 422, Anppliad. (Para 5) 


(C) Representation of the People: Act 
(1951), Sections 2 (1), 36 — Conduct of 
Election Rules (1961), Rule 2(2) — Au- 


thentication of signature — Manner re- '’ 


quired, 
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The prescribed manner of authenti- 
cation of signature by thumb impression 
is to be found in Rule 2 (2) of the Rules. 
A thumb mark has to be placed by the 
proposer on the nomination paper in the 
presence of the Returning Officer and 
such officer on being satisfied as to his 
identity has to attest the mark as being 
the mark of that person. (Para 5) 
Cases Referred: Chronological Paras 


. AIR 1973 SC 178 = (1973) 2 SCR 157 2 


AIR 1960 SC 1049 = (1960) 3 SCR 650 2 
AIR 1959 SC 422 = (1959) Supp 1 SCR 
623 9 


Mr. B. R. L. Iyengar (Mr. R., L. Kohli 
with him), for Appellant: Mr. J. P. Goyal 
and R. A. Gupta, for Respondents. 

The Judgment of the Court was deli- 
vered by 


UNTWALIA, J.. This is an appeal 
under Section 116-A of tbe Representa- 
tion of the People Act, 1951 — herein- 
after called the Act, by the election peti- 
tioner whose petition challenging the 
election of respondent No. 1 (for brevity 
the respondent) has been dismissed by 
the High Court. Eventually the only 
ground which could be pressed in the 
High Court to challenge the elec- 
tion of the respondent was that 
the nomination papers of two per- 
sons namely Shri Jagan Nath and Shri 
Prabha Rem were improperly rejected 
by the Returning Officer. The High Court 
framed only two issues for trial and deci- 
ded them against the appellant. It has 
heid that the nomination papers—both of 
Jagan Nath and Prabha Ram suffered 
from defects of substantial character and, 
therefore, they were rightly rejected by 
the Returning Officer, 


2. Jagan Nath filed two nomina- 
tion papers in the prescribed Form No. 
28 prescribed under Rule 4 of the Con- 
duct of the Election Rules 1961 — here- 
Inafter referred to as the Rules. In both 
the papers in the column “His postal ad- 
dress” the only thing written was — 
“Smalkha Mandi”, The Returning Offi- 
cer rejected both the nomination papers 
of Jagan Nath on the ground that the 
candidate had not given the name 
of his father and his full ad- 
dress, The name given as Jagan Nath 
and address as Smalkha Mandi were not 
sufficient, The Returning Officer describ- 
ed it as qa technical error fit to be recti- 
fied but because there was nobody pre- 
sent on behalf of the candidate at the 
time of the scrutiny of the nomination 
papers the rectification could not be 
made, Hence the nominations were reject- 
ed. Following the decisions of this Court - 
in Brijendralal Gupta v. Jwalaprasad, 
(1960) 3 SCR 650 = (AIR 1960 SC 1049) 
and in Prahladdas Khandelwal v. Naren- 
dra Kumar Salve, (1978) 2 SCR 157 = 
(AIR 1973 SC 178) the High Court has 
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held that the nomination papers suffered 
from a defect of mon-compliance with the 
requirement of Section 33 (1) of the Act 
and that the defect was of a substantial 
character. On consideration of the evi- 
dence adduced before it, it held: 

“Thus in the established circumstan- 
ces of the case, it was manifest zhat the 
mention of Smalkha Mandi only, in the 
nomination papers, was No more than an 
apology of an address. It was, according 
to Mr. Joginder Pal Narang’s testimony 
in this Court hopelessly incomplete, To 
my mind also it was equal to not giving 
any address at all.” 

‘ We concur in the view of the 
High Court that filling up the column of 
postal address of the candidate in the 
nomination paper is necessary, The High 
Court has referred to several provisions 
in the Act and the Rules to point out the 
purpose of supplying the postal address. 
It appears that the name of the post office 
concerning Smalkha Mandi, Smalkha vil- 
lage, Model town etc., was Smalkha, The 
name of the post office was not Smalkha 
Mandi, On the face of the address given 
in the nomination papers there was the 
defect of incorrect mention of the name 
of the post office. The name of the Dist- 
rict was also not given. It has come in 
the evidence of the respondent that there 
were other places of the names of Smal- 
kha and Smalkha Mandi in the States of 
Haryana and Rajasthan. Even ignoring 
the defects aforesaid. the High Court has 
noticed on consideration of the evidence 
and specially of Jagan Nath himself that 
the postal address given in either of his 
nomination forms was so very incomplete 
that no letter addressed to him to that 
address could possibly be delivered to 
him, There were several persons of the 
name of Jagan Nath in Smalkha Mandi, 
Smalkha village. Jagan Nath was serving 
at the shop of a Sweet Meat Seller, Rail- 
way Road, Smalkha Mandi and was re- 
sident of Bharbbujanwali Gali. The in- 
teresting part of this case is that Jagan 
Nath did not file an election petition. It 
was filed by the brother of an unsuccess- 
ful candidate. Eventually Jagan Nath 
was impleaded as a respondent in the 
election petition. He filed a written state- 
ment and examined himself as R. W, B. 
His definite case was that until and unless 
some more details were given in his pos- 
tal address no letter on that skelton des- 
cription as given in the nomination 
papers could be delivered to him by the 
postal authorities. Taking the totality of 
the circumstances the High Court has 
rightly held that no postal address in 
effect was given on either of the nomi- 
nation papers of Jagan Nath. 

4, A nomination paper has to be 
delivered to the Returning Officer bv the 
candidate or his proposer in accordance 
with Section 33 (1) of the Act. The nomi- 
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nation paper must be completed in the 
prescribed form. The requirement of sub- 
section (4) is that the Returning Officer 
shall satisfy himself on the presentation 
of a nomination paper that the names and 
electoral roll numbers of the candidate 
and his proposer as entered in the nomi- 
nation paper are the same as those en- 
tered in the electoral rolls. In certain 
types of defects detected at the time of 
the presemtation of the nomination paper 
the proviso to sub-section (4) empowers 
the Returning Officer to overlook such 
mistakes or to get them rectified as the 
case may be, Generally speaking the 
kinds of defects mentioned in the provi- 
so would not be of a substantial charac- 
ter so as to justify the rejection of a 
There may, however, 
even amongst these types of defects be 
some such that necessitate their rectifi- 
eation and if not rectified that may make 
the nomination. paper liable to be reject- 
ed. But the defect of non-supply of pos- 
tal address is not covered by the proviso 
to sub-section (4) of Section 33 of the 
Act. It is a defect which falls for consi- 
deration at the time of the scrutiny of 
the nomination papers. If the defect is 
a substantial one then the nomination 
paper has got to be rejected, Sub-sec- 
tion (4) of Section 36 enjoins the Return- 
ing Officer not to reject any nomination 
paper on the ground of any defect which 
is not of a substantial character. But if 
it is of a substantial character then sup- 
section (2) provides that the Returning 
Officer shall reject the nomination paper 
when “there has been a failure to. comply 
with any of the provisions of Section 33 
or Section 34.” Reading Rule 4 of the 
Rules and Form 28 it would be noticed 
that non-supply of postal address of the 
candidate or supplying such cryptic ad- 
dress which virtually amounts to non- 
supply of address is a failure to comply 
with the provisions of Section 33 (1). 
Hence we agree with the findings of the 
High Court that Jagan Nath’s nomination 
papers were not improperly rejected by 
the Returning Officer. 


5. The nomination paper of 
Prabha Ram suffered from more serious 
types of defects. The Returning Officer 
rejected the nomination of Prabha Ram 
on the grounds (1) that the mame of the 
Constituency of the proposer was not 
given in the nomination paper; (2) that 
the numbers of electoral roll given in the 
nomination paper did not tally with the 
candidate’s number in the true copy of 
the electoral roll: (8) that at the name of 
the proposer one more name was given 
and the entries in the electoral roll did 
not tally with the numbers mentioned 
by the proposer amd the candidate in the 
nomination paper. Following the dictum 
of this Court in the case of N, T. Velu- 
swami Thever v., G. Raja Nainar, AIR 
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1959 SC 422 the High Court has taken 
into consideration another defect, in that 
the thumb impression of one of the two 
proposers had not been authenticated in 
the manner required by law. Even ig- 
noring grounds 2 and 3 forming the basis 
of the order of the Returning Officer re- 
jecting the nomination paper of Prabha 
Ram as being possibly covered by the 
proviso to Section 33 (4), the first defect 
Pointed out by the Returning Officer was 
of a substantial character. It made it ob- 
ligatory for him to reject the nomination 
paper. Over and above that defect the 
High Court has rightly noticed another 
fatal defect. Section 2 (i) of the Act says: 


""sign” in relation to a person who 
‘is unable to write his name means au- 
thenticate In such manner as may be 
prescribed,” 
The prescribed manner of authentication 
is to be found in Rule 2 (2) of the Rules. 
A thumb mark has to be placed by the 
proposer on the nomination paper in the 
presence of the Returning Officer and 
such officer on being satisfied as to his 
identity has to attest the mark as being 
the mark of that person. There was, 
therefore, a clear violation of this rule 
also, We see no reason to differ from the 
view of the High Court that the nomina~ 
tion paper of Prabha Ram was not im- 
properly rejected by the Returning Offi- 
- cer, 

6. For the reasons stated above 
the appeal fails and is dismissed with 
costs payable to respondent No. 1 alone. 


Appeal dismissed. 
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A. ALAGIRISWAMI, P. N. BHAGWATI 
AND P. K. GOSWAMI, JJ, 
' G. V. Gunayya Chetty and another, 
Appellants v. V. Desarathamaiah and 
others, Respondents. 


Civil Appeal No. 1731 of 1974, D/- 
21-4-1975. 
(A) Andhra Pradesh (Agricultural 


Produce and Live Stock) Markets Act (16 
of 1966), Section 5 (1) (iv) Proviso —— New 
Market Committee constituted after su- 
persession of old one — Representation of 
traders — Proviso to Section 5 (1) (iv) 
not attracted — It was main part of Sec- 
tion 5 (1) (iv) which applied, 


When there was a market committee 
constituted for a notified area and it was 
superseded and on the expiry of its su- 
persession, a new market committee was 
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constituted by the Government, it un- 
doubtedly constituted a new market com- 
mittee — new vis-a-vis the old which was 
superseded — but that was not a market 
committee constituted for the first time 
for the notified area in question. There 
was already an earlier market committee 
for the notified area which was supersed- 
ed and this was a second market com- 
mittee constituted for the notified area 
on the expiration of the period of super- 
session of the earlier one. The proviso to 
clause (iv) of sub-section (1) of Section 5 
had, therefore, mo application and the 
Government was not entitled to nominate 
members. representing traders on the 
market committee constituted by it after 
supersession. It was the main part of 
clause (iv) of sub-section (1) of Section 5 
which applied and so far as representa- 
tion of traders was concerned. “persons 
licensed under sub-section. (1) of Section 7 


‘in the notified area” were entitled to elect 


members from among themselves. Writ 


Appeal No. 716 of 1973, D/- 27-8-1974 
(Andh Pra), Affirmed. (Paras 9, 10) 
Cases Referred: Chronological Paras 


(1973) Writ Petn. No. 1693 of 1973 (Andh 
Pra) = AIR 1971 Andh Pra 353 6 


Mr. S. V, Gupta, Senior Advocate, 
(Mr. A. V. Rangam and Miss A. Subha- 
shini, Advocates, with him), for Ap- 
pellants: Mr. A, Subba Rao, Advocate. for 
Respondents. 

The Judgment of the Court was deli- 
vered by 


P. N, BHAGWATI, J..— This appeal, 
by special leave, raises a very short ques- 
tion of construction of certain provisions 
of the Andhra Pradesh Agricultural Pro- 
duce and Live-Stock Markets Act, 1966 
(hereinafter referred to as the Act). The 
narration of a few facts giving rise to the - 
appeal would help to appreciate the ques- 
tion which arises for determination, but 
it would be convenient first to refer to 
the relevant provisions of the Act before 
we SAUNE the, facts. 

2. he Act is a species of legisla- 
tion ann has now been enacted in al- 
most all States of India with a view to 
providing satisfactory conditions for the 
growers of agricultural produce to sell 
their produce on equal terms and at rea- 
sonable prices, Section 2 gives definitigns 
of the various terms used in the Act, 
while Section 3 provides for issue of moti- 
fication by the Government declaring a 
specific area “to be a notified area for the 
purposes of this Act in respect of any 
agricultural produce, livestock and pro- 
ducts of livestock”. Then comes Section 4, 
which says in sub-section (1), which is the 
only sub-section material for our pure 
pose: 

“The Government shall constitute, by 


notification, a market committee for every 


notified area from such date as may be 
specified in the notification and the mar- 
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ket committee so constituted shall be a 
body corporate by such name as the Gov- 
ernment may specify in the said notifica- 
tion, having perpetual succession and a 
common seal with power to acquire, hold 
and dispose of property and may, by its 
corporate name, sue and be sued.” 

The composition of market committee is 
laid down in Section 5. Sub-section (1) 
of that section provides: 


“Every market committee shall con- 
sist of such number of members, being 
not less than twelve and not more than 
sixteen, as may be fixed for it by the 
Government and shall be constituted in 
the following manner:— 

(i) not less than one-half of the mem- 
bers, to be appointed by the Government, 
after consultation with the Director of 
Marketing, from among the growers of 
agricultural produce and the owners of 
livestock and products of livestock in the 
notified area; 

(üi) one non-official from the notified 
area, to be elected by the members of the 
local cooperative marketing societies: or 
in the absence of such societies to be 
elected as specified in clause Gv) 

(iii) {a) one representative, having 
jurisdiction over the notified area, of the 
Agricultural Department or the Anima} 
Husbandry Department, to be appointed 
by the Government: 

(b) two representatives, one each, of 
the municipality within which the office 
of the market committee is located and of 
the gram panchayats comprised in the 
notified area, to be elected by the mem- 
bers of the municipality and the gram 
panchayats respectively: or in the ab- 
sence of such municipality both represen- 
tatives to be elected by the members of 
the gram panchayats; or in the absence 
of a gram panchayat, only ane represen- 
tative to be elected by the municipality; 

(iv) the remaining members, to be 
elected in the prescribed manner by the 
persons licensed under sub-section (1) of 
Section 7 in the notified area from among 
themselves: 

Provided that where a market com- 
mittee is constituted in any notified area 
for the first time, the Government shall 
appoint the members under this clause 
from out of a panel of traders of the noti- 
fied agricultural produce, livestock or pro- 
ducts or livestack in the notified area, 
furnished by the Director of Marketing 
to the Government.” 


Sub-section (2) says that every market 
committee shall elect two of its members 
other than those mentioned in clause (iii) 
of sub-section (1), to be respectively 
Chairman and Vice-Chairman, and sub- 
section (3) enacts that save as atherwise 
provided in the Act, the term of office of 
the members appointed or elected under 
sub-section (1) shall be three years from 
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the date of the election of the Chairman. 
The other sub-sections of Section 5 are 
not material and we need not refer to 
them. Sub-section (2) of Section. 6 em- 
powers the Government to extend the 
term of office of the members of the mar- 
ket committee for a period not exceeding 
one year subject to the proviso that no 
such extension shall be piven for a period 
exceeding six months at a time. What is 
to happen on the expiration of the term 
of the office of the members of the mar- 
ket committee, whether original or ex- 
tended, is set out in sub-section (1) of 
Section 6. That sub-section says that on 
the expiration of the term of the office of 
the members of the market committee, 
the Government shall reconstitute the 
market committee. Then follow certain 
other sections which have no bearing on 
the controversy before us and we may, 
therefore, straight go to Section 22 which 
deals with supersession of market com- 
mittee. That section is very material and 
we may reproduce it in extenso: 


“Supersession of market commit- 
tees.— (1) If in the opinion of the Gov- 
ernment a market committee is not com- 
petent to perform or persistently makes 
default in performing the duties imposed 
on it by or under this Act, or abuses its 
powers, they may, by notification, super- 
sede such committee for a period not 
exceeding one year in the first instance 
and may, by order, extend, from time to 
time the period of supersession so how- 
ever, that the total period of supersession 
in the case of any market committee shall 
not exceed two years: 


Provided that before issuing a notifi- 
cation under this sub-section, the Gov- 
ernment shall give to the market commit- 
tee an opportunity of making representa- 
tion on. the action proposed and shall con- 
sider the explanation or objection, if any, 
of the market committees thereon. 


(2) As from the date of publication 
of a notification under sub-section (1), 
superseding a market committee, the fol- 
lowing consequences shall ensue— 


(a) all the members as well as the 
Chairman and Vice-Chairman of the mar- 
ket committee shall be deemed to have 
vacated their offices: 


(b) all the assets vested in the mar- 
ket committee shall, subject to all its lia- 
bilities, vest in the Government, 


(3) Where a market committee has 
been superseded— 


(a) the Government may, by order, 
appoint a suitable person or persons to 
exercise the powers and perform the func- 
tions of the market committee during the 
period of its supersession and transfer to 
such person or persons the assets and lia- 
bilities of the superseded market com- 
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at as on the date of such transfer, 
and 

(b) the Government, may, at any 
time before the expiration of the period 
of supersession, constitute a new market 
committee under sub-section (1) of Sec- 
tion 4 and transfer thereto the assets and 
liabilities of the superseded market com- 
mittee as on the date of such transfer.” 
Bearing in mind these relevant provisions 
of the Act, we may now turn to the facts 
leading up to the present appeal before 
us. ` 

3. The Government, by a notifica- 
tion issued under Section 3, sub-section 
(3) of the Act, declared the area compris- 
ed in Machilipatnam, Badar and Divi 
taluks to be notified area for the purpo- 
ses of the Act. This was followed by a 
notification dated 30th October, 1969, con- 
stituting a Market Committee for the 
notified area under Section 4, sub-section 
(1) of the Act. The Market Committee 
was to consist of twelve members to be 
appointed in the mamner set out in Sec- 
tion 5, sub-section (1) of the Act. Six 
out of these twelve members were nomi- 
nated by the Government from among 
the growers of Agricultural produce and 
owners of livestock under Section 5, sub- 
section (1), clause (i), two were nominat- 
ed by the Government from among tra- 
ders under the proviso to Section 5, sub- 
section (1), clause (iv) and the Agricul- 
ture Extension Officer. Movva was nomi- 
nated by the Government as departmen- 
tal representative under Section 5, sub- 
section (1), clause (iii) (a). It does not 
appear from the record whether the other 
three members were appointed as con- 
templated by Section 5, sub-section (1), 
clauses (ii) and (iii) (b). The Chairmar 
of the Market Commiitee was elected 
on 24th January, 1970 and the term of 
office of the members of the Market Com- 
mittee was, therefore, three years from 
that date as provided in Section 5, sub- 
section (3). 

4, It, however, appears that in the 
case of a Market Committee constituted 
by the Government for some other notified 
areas, writ petitions were filed in the 
High Court of Andhra Pradesh challeng- 
ing the validity of the nominations made 
by the Government under Section 5, sub- 
section (1), clause (i) and clause (iv) pro- 
viso. The ground of challenge in regard 
to the nominations made under Section. 5, 
sub-section (1), clause. (i) was that the 
Government had not complied with the 
mandatory requirement of that provision 
which enjoined it to consult the Director 
of Marketing before nominating members 
from among the growers of agricultural 
produce and owners of live-stock in the 
notified area and in regard to nominations 
made under the proviso to Section 5, sub- 
section (1), clause (iv), the challenge was 
based on the ground that the nominations 
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were made by the Government outside 
the panel of traders furnished by the 
Director of Marketing. These grounds of 
challenge were upheld by the High Court 
in a decision reported in Donda Rama 
Rao v. Govt. of Andhra Pradesh, AIR 
1971 Andh Pra 353 and it was held that 
the nominations made under Section 5, 
sub-section (1), clause (i) and the proviso 
to clause (iv) were in contravention of 
those respective provisions and were ac- 
cordingly invalid. 'Though this decision 
was given in regard to the Market Com- 
mittees of other notified areas, it equally 
applied to the Market Committee consti- 
tuted for the notified area of Machilipat- 
mam, Badar and Divi taluks and hence it 
was obvious that the nominations made 
by the Government from among the 
growers of agricultural produce and 
owners of livestock under Section 5, sub- 
section (1), clause G) and from among 
traders under the proviso to Section 5, 
sub-section (1), clause {iv} were invalid. 
But that would leave only one or at the 
highest four validly appointed members 
on the Market Committee and the quorum 
for a meeting of the Market Committee 
under Rule 29 of the Andhra Pradesh Ag- 
ricultural Produce and Livestock Markets 
Rules, 1969 made under Section 33 of the 
Act being seven, it would be incompetent 
to the Market Committee to exercise its 
powers and discharge its functions. The 
Government, therefore, after giving an 
opportunity to the existing members of 
the Market Committee to be heard, pass- 
ed an order dated November 23, 1971, 
under Section 22, sub-section (1) of the 
Act superseding the Market Committee 
for a period of six months on the ground 
that it was not competent to perform the 
duties imposed on it by or under the Act. 
The consequence of this supersession was 
that all the members of the Market Com- 
mittee were deemed to have vacated their 
offices and all the assets vested in the 
Market Committee, subject to all its lia- 
bilities, became vested in the Government. 
Vide sub-section (2) of Section 22. The 
Government by another order of the same 
date made under Section 22, sub-section 
(3), clause (a) appointed the Assistant Di- 
rector of Marketing to exercise the 
powers and perform the functions of the 
Market Committee during the period of 
its supersession. It may be stated that 
mone of the persons affected challenged 
the order of supersession made by the 
Government and it does not form the sub- 
ject-matter of challenge even in the pre- 
sent appeal. 


5. It appears that the imitial pe- 
riod of six months for which the Market 
Committee was superseded was further 
extended and just before the expiration 
of the extended period of supersession, 
the Government made an order dated 7th 
December, 1972, constituting a new Mar- 
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ket Committee by nominating six persons 
out of growers of agricultural produce 
and owners of livestock under Section 5, 
sub-section (1), clause (i), the President 
of the Divisesma Co-operative Marketing 
Society, Avanigadda under Section 5, sub- 
section (1), clause (ii), the Agricultural 
Extension Officer, Movva as departmental 
representative under Section 5, sub-sec- 
tion (1), clause (iii) (a) and three persons 
representing traders under the proviso to 
sub-clause (iv) of Section 5, sub-section 
(1). Though Divi taluk formed part 
of the notified area, no grower or 
trader from Divi Taluk was nomi- 
mated on the Market Committee; all 
the six representatives of growers be- 
longed to Badar taluk, while all the three 
representatives of traders belonged to 
Machilipatnam taluk. Respondents Nos. 1 
and 2, who were two of the traders from 
Divi Taluk, therefore, filed Writ Petn, No. 
1693 of 1973 in the High Court of Andhra 
Pradesh challenging the validity of the 
order dated 7th December, 1972, in so far 
as it nominated representatives cf traders 
on the Market Committee under the Pro- 
viso to clause (iv) of sub-section (1) of 
Section 5. The argument of respondents 
Nos. 1 and 2 was that it was the main 
part of clause (iv) of sub-section (1) of 
Section 5 which applied and not the Pro- 
viso and, therefore, the Government was 
not entitled to nominate representatives 
of traders but they were liable to be 
elected by traders licensed under Section 
7, sub-section (1) from amongst themsel- 
ves. The appellant who was ore of the 
representatives nominated by the Govern- 
ment, resisted this argument and defend- 
ed the order dated 7th December, 1972. 
The learmed Single Judge, who heard the 
writ petition in the first instance, rejected 
the contention of respondents Nos. 1 and 
2 and held that when the Government 
constituted the new Market Committee by 
issuing the order dated 7th December, 
1972, it constituted the Market Committee 
for the first time, and therefore, under 
the proviso to Section 5, sub-section (1), 
clause (iv), the Government was entitled 
to nominate members from out of the 
panel of traders furnished by the Direc- 
tor of Marketing and the order dated 7th 
December, 1972, did not suffer from any 
infirmity. On this view, the learned 
Single Judge dismissed the writ petition. 


6. Respondents Nos. 1 and 2 be- 
ing aggrieved by the order made by the 
learned Single Judge preferred an appeal 
under clause 15 of the Letters Patent to 
a Division Bench of the High Court. The 
Division Bench disagreed with the view 
taken by the learned Single Judge and 
held that when the Government consti- 
tuted the new Market Committee by its 


‘order dated 7th December, 1972, on the 
expiration of the period of supersession of 
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the earlier Market Committee, it did not 
constitute a new Market Committee for 
the first time, and therefore, the case was 
governed, not by the proviso, but by the 
main part of Section 5, sub-section (1), 
clause (iv) and the order dated 7th De- 
cember, 1972, was accordingly invalid in 
so far as it nominated three members from 
among traders purporting to act under 
the proviso to Section 5, sub-section (1), 
clause (iv), The appellant thereupon 
brought the present appeal with special 
leave obtained from this Court. 


T. The sole question that arises 
for determination in this appeal is as tọ 
which provision applied in the present 
case: the main part of clause. (iv) of sub- 
section (1) of Section 5, or its proviso? 
The answer to the question depends upon 
whether the Market Committee was con- 
stituted for the first time when the Gov- 
ernment made the order dated 7th Decem- 
ber, 1972. The main part of Cl, (iv) of 
sub-section (1) of Section 5 enacts that, 
as a gemeral rule, members representing 
traders are to be elected “by the persons 
licensed under sub-section (1) of Section 7 
in the notified area from among them- 
selves”. But the licence contemplated 
under Sub-section (1) of Section 7 is a 
licence to be granted by the Market Com- 
mittee, and therefore, it must follow a 
fortiori that when a market committee is 
to be constituted for the first time, there 
would be no “persons licensed under sub- 
section (1) of Section 7” in existence who 
could elect members on the Market Com- 
mittee. under the main part of clause (iv) 
of sub-section (1) of Section 5. That is 
why the proviso was enacted to deal with 
such a situation: It says that when a 
Market Committee is being constituted 
for the first time, the elective method be- 
ing obviously inapplicable, members re- 
presenting traders shall be nominated by 
the Government in the manner set out 
there. Whenever, therefore, a question 
arises as to which is the appropriate me- 
thod to be adopted in appointing members 
representing traders — whether elective 
method under the main part of clause (iv) 
of sub-section (1) of Section 5, or nomi- 
native method under the proviso — the 
inquiry which has to be made is: is the 
Government constituting the market com- 
mittee for the first time, or has it already 
been constituted once before and in. view 
of the expiration of the term of office of 
its members or its supersession, it is þe- 
ing constituted again ? 


8. Let us first take a case where a 
market committee has been constituted 
for a notified area for the. first time and 
the term of office of its members, whether 
original or extended, expires. The Gov- 
ernment is then required to reconstitute 
the market committee under S. 5. ‘Recon- 
stitute’, according to its plain natural 
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such Bar Associations as the 
considers fit. 


(b) The final electoral roll shall be 
prepared after incorporating such changes 
as may be necessary including the addi- 
tion of the names of Advocates enrolied 
after the preparation of the preliminary 
roll and put up on the notice board of 
the State Council not more than 75 clear 
days and not less than 60 clear days be- 
fore the date of election. Intimation of 
such publication shall be given within 
a week after the publication to the Bar 
Associations aforesaid.” 


The above rules contemplate prepa- 
ration of a preliminary electoral roll con- 
taining names of all Advocates, which 
should be prepared within 120 clear days 
before the expiry of the term of the 
members of the State Bar Council. The 
preliminary electoral roll is required to 
be sent to the Bar Associations of the 
State, so that objections, if any, may be 
filed and the mistakes if any could be 
corrected, The preliminary electoral roll 
prepared under Rule 4 (a) is finalised 
under Rule 4 (b) which lays down that 
the final electoral roll should be prepar- 
ed after incorporating such changes as 
may be necessary including addition of 
names of Advocates enrolled after the 
preparation of the preliminary electoral 
roll. Once the final electoral roll is pre- 
pared it is required to be published on 
the notice board of the State Bar Coun- 
cil between 60 to 75 days from the date 
of election. Intimation of the publication 
of the final electoral roll is required . to 
be given to the State Bar Council within 
a week of the date of publication. Admit- 
tedly, in the present case, the prelimi- 
nary electoral roll was not prepared 
within 120 clear days before the expiry 
of the term of the members of the State 
Bar Council. On the other hand, the 
preliminary electoral roll was prepared 
later on. In our opinion, however, that 
does not affect the validity of the elec- 
toral roll. The preliminary electoral roll 
is aways a tentative one which is pre- 
pared to give opportunity to those who 
may be interested in getting the entries 
in the electoral roll corrected. The re- 
quirement of Rule 4 (a) for preparation 
of preliminary electoral roll within 120 
days before the date of expiry of the term 
of members of the State Bar Council is 
directory and not mandatory. The rules 
do not indicate that the roll if prepared 
beyond 120 days from the expiry of the 
term of the members would be invalid. 


6. As already noted Rule 4 {b) 
requires that the final electoral roll must 
contain the names of Advocates enrolled 
after the preparation of the preliminary 
electoral roll and the same should be put 
up on the notice board of the State Bar 
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Council not more than 75 days and not 
less than 60 clear days before the date of 
election. On a careful analysis of Rules 4 
(a) and 4 (b) it is clear that the final elec- 
toral roll must contain the names of 
those Advocates who may be enrolled 
after the preparation of the preliminary 
electoral roll and the electoral roll must 
contain the names of those Advocates who 
may be enrolled prior to 75 days or 60 
days as the case may be before the date 
of election. Rule 4 (b) itself contemplates 
that the final electoral roll must contain 
the names of all the Advocates who may 
be enrolled after the preparation of 
the preliminary electoral roll. In the in- 
stant case the election was held on 15th 
and 16th April, 1974, and the final elec- 
toral roll was published in August, 1973. 
Originally, the election was fixed for 5th 
and 6th November, 1973, but as already 
noted earlier the State Bar Council post- 
poned the election and fixed 7th and 8th 
January, 1974, But the election could not 
take place and it was again postponed 
and finally the election could be held on 
15th and 16th April, 1974. Meanwhile, the 
names of all those Advocates who had 
been enrolled after the preparation of 
the preliminary electoral roll were in- 
cluded in the final electoral roll in ac- 
cordance with the requirements of Rule 
4 (b). We find no illegality in the proce- 
dure followed by the State Bar Council 
in preparation of electoral roll. 


7 It was then urged that the State 
Bar Council had no jurisdiction to alter 
the dates fixed for election and to fix 
15th and 16th April, 1974. In our opinion 
the argument is wholly misconceived. 
Similar argument was raised by peti- 
tioner No. 1 in Writ Petn. No. 7113 of 
1973 = (reported in ATR 1974 All 211) 
which was repelled by this Court and a 
Special Appeal had been filed against 
that judgment but Ravi Kiran Jain made 
a Statement and got the appeal dismiss- 
ed. We are in agreement with the rea- 
sons recorded in the judgment in Writ 
Petn. No. 7113 of 1973 = (reported in 
AIR 1974 All 211).- 


8. Moreover, as already discussed 
even if Rule 4 (b) was not strictly com- 
plied with the election was not vitiated. 
The State Bar Council had jurisdiction 
to fix dates of election and it could post- 
pone the dates or refix the same. Neither 
the statute nor the rules framed there- 
under place any restriction on the exer- 
cise of the power of the State Bar Coun- 
cil. In the absence of any such restric- 
tion, we do not find any justification io 
accept the interpretation as suggested by 
the petitioners which would divest the 
Bar Council of its jurisdiction to fix or 
alter dates for election. The petitioners 
relied on the observations made in Mohd. 
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Yunus Salim v. Sheo Kumar (AIR 1974 
SC 1218). In that case the Supreme 
Court held that the Election Commission 
had power to alter the dates of poll and 
in coming to that conclusion the Supreme 
Court referred to Section 20 of the Re- 
presentation of the People Act and Sec. 
20 of the General Clauses Act. The case 
of Mohd, Yunus Salim does not assist 
the petitioner, rather it supports the res- 
pondents’ contention and the view taken 
in Writ Petn. No. 7113 of 1973 = (report- 
ed in AIR 1974 All 211). 


9. Sri Bashir Ahmad then placed 
reliance on Baidyanath Panjira v. Sita 
Ram Mahto (AIR 1970 SC 314) and Gov- 
€rnor of Himachal Pradesh v. Avinash 
Sharma (AIR 1970 SC 1576) in support of 
his contention that once notification was 
issued and the Bar Council fixed dates 
of election, the names of Advocates who 
were enrolled thereafter could not be in- 
cluded in the elctoral roll and the Bar 
Council had no jurisdiction to alter the 
dates originally fixed for election. In 
Baidyanath Panjira’s case the Supreme 
Court no doubt held that Electoral Re- 
gistration Officers or the Chief Electoral 
Officer had no jurisdiction to correct any 
entries in the electoral roll or to include 
new names in the electoral roll after the 
last date for nomination in that consti- 
tuency and before the completion of that 
election. In coming to that conclusion 
the Supreme Court referred to Sec. 23 
of the Representation of the People Act, 
1950, which expressly curtailed the 
powers of the Electoral Registraticn Offi- 
cers by laying down that no amendment, 
transposition or deletion of any entry 
shall be made and no direction for the 
inclusion of a name in the electoral roll 
after the last date for filing nomination 
paper in that constituency and before the 
completion of that election shall be made. 
There is no provision like Section 23 (3) 
of the Representation of the People Act, 
1950, either in the Advocates Act or in 
the Rules framed thereunder. On _ the 
other hand Rule 4 (b) contemplates ` in- 
clusion of the names of Advocates in the 
electoral roll before 75 days of the date 
of election. 


In Governor of Himachal Pradesh 
v. Avinash Sharma (AIR 1970 SC 1576) 
the Supreme Court held that once posses- 
sion was taken by the Governor in pursu- 
ance of proceedings under the Land Ac- 
quisition Act, the land vested in the Gov- 
ernment. In that situation the land could 
not revert back to the original owner by 
mere cancellation of the notification issu- 
ed under the Land Acquisition Act ac- 
quiring that land. In that connection the 
Supreme Court observed that the provi- 
sions of Section 21 of the General Clauses 
Act could-not be invoked to cancel the 
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notification so as to revert the land to 
the original owner by mere cancellation 
of the notification because there was no 
provision in the Land Acquisition Act 
that the land statutorily vested in the 
Government could revert back to the 
owner by mere cancellation of the notifi- 
Cation. In the instant case the election 
had not been completed and as such the 
law laid down by the Supreme Court in 
the case of Governor of Himachal Pra- 
desh is not applicable to the facts of the 
present case. 


10. Sri Bashir Ahmad then urged 
that all those candidates who had filed 
nomination prior to 5th and 6th Novem- 
ber, 1973, had a vested right to contest 
the election. That right could not be taken 
away by fixing fresh dates later on. We 
do not find any substance in this conten- 
tion. There is no material before us that 
any of the petitioners except Ravi Kiran 
Jain had filed nomination paper by 31st 
October, 1973, and as such no vested 
right could accrue to any of them. Origi- 
nally, the Bar Council by its notification 
dated 29th August, 1973, required that 
nomination. papers were to be filed be- 
tween 17th and 30th September, 1973, and 
polling was fixed for 5th and 6th Novem- 
ber, 1973. There is no averment in the 
petition that the petitioners had filed no- 
mination paper prior to 30th September. 
1973. If the petiticners’ contention is ac- 
cepted only those candidates who had 
filed their nomination paper between 17th 
and 30 September, 1973, could validly 
contest the electicn because by filing 
nomination paper a vested right had ac- 
crued to them. But before the expiry of 
the period fixed for filing nomination 
paper the Bar Council altered dates 
thereafter nomination papers could be fil« 
ed upto 31st October, 1973, as the date of 
polling was fixed for 7th and 8th Janu- 
ary, 1974. It was at that stage that Ravi 
Kiran Jain filed his nomination paper for 
contesting the election. In the circum- 
stances, even if the petitioners’ contention 
is accepted to be correct, none of the peti- 
tioners had any vested right to contest 
the election as none of them had filed 
nomination paper within the time fixed 
for filing of the nomination papers at the 
initial stage. If the Bar Council had no 
jurisdiction to alter dates only those per- 
sons who had filed their nomination paper 
between 17th to 30th September, 1973 
had vested right to contest the election 
and in that situation none of the peti- 
tioners could have any vested right bee 
cause none of them had filed nomination 
paper between 17th to 30th September, 
1973. In that situation the petitioners can- 
not raise any grievance against the viola- 
tion of any of their vested rights. Moree 
over the petitioners themselves filed their 
nomination paper later on and contested 
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the election held on 15th and 16th April. 
1974, After contest when they were un- 
successful they cannot turn round and 
contend that those who filed nomination 
[papers after 30th September, 1973, had 
no right to contest the election. 


11. Sri Bashir Ahmad, learned 
counsel for the petitioners, then urged 
that a number of illegalities and irregula- 
cities were committed during the counte 
ing of votes. Some of the employees of the 
Bar Council were in collusion with the 
contesting candidates and they resorted 
to tampering and various other illegali« 
ties. He referred to the allegations con- 
tained in various paragraphs of the writ 
petition making allegations against Sri 
H. K. Agarwal, Deputy Secretary of the 
Bar Council. It was alleged that Sri H. K. 
Agarwal is related to Raja Ram Agarwal, 
who is the outgoing 'Chairman of the Bar 
Council and he is his henchman. He was 
openly working for the candidature of 
R. R. Agarwal and H, K. Agarwal put the 
seal of R, R. Agarwal on the ballot papers 
and he acted in various other ways to 
support the candidature of R. R. Agarwal. 
R. R. Agarwal, respondent No. 6, has filed 
his own affidavit denying the allegations. 
H. K. Agarwal thas also filed his own affi- 
davit refuting the allegations made 
against him. Since the allegations have 
been denied and no positive material has 
been placed before us, we do not consider 
it desirable to record a positive finding 
on this question as in our opinion the 
question can be raised before the Election 
Tribunal if and when an election petition 
is filed by the aggrieved party. Suffice it 
to say that on the material on record we 
are not in a position to record any find- 
ing against R, R. Agarwal or against H. K 
Agarwal, 


12. Sri Bashir Ahmad then refer- 
red to the allegations contained in para- 
graphs 24 to 31. These paragraphs con- 
tained allegations against the Returning 
Officer and other members of the staff 
of the Bar Council, These allegations 
have been denied by the Returning Offi- 
cer Sri R. K. Kaul, The petitioners then 
placed strong reliance on the allegations 
that on 6th May, 1974, when the count- 
ing was going on Sri S. P. Singh a steno- 
grapher of the Bar Council, was caught 
red-handed while tampering with the bal- 
lot papers. It is alleged that Sri S. P. 
Singh was tampering the ballot papers 
and recording preference in favour of 
S. N. Misra, respondent No. 34, who was 
a candidate at the election and was losing 
and in that process he was caught red- 
handed by the agents of Kamta Nath and 
M. P. Singh. An application was made 
to the Returning Officer who recovered 
31 ballot papers and declared those ballot 
papers invalid and removed S. P, Singh 
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from the place of counting. These allega- 
tions have been admitted by R. K. Kaul, 
the Returning Officer. He has stated that 
on 6th May, 1971, at about 5.30 or 6 p.m. 
a complaint was received against S. P. 
Singh that he was tampering ballot papers 
by marking: preference in favour of S. N. 
Misra; since it was fag end of the day he 
stopped the counting and spared the ser- 
vices of S. P. Singh from the counting 
work. On- 7th May 1974, the candidates 
and their representatives. pointed out some 

t papers, approximately 30 in num- 
ber, which: contained over-writings made 
in favour of S. N. Misra. He examined 
those ballot papers and he came to the 
conclusion that those ballot papers had 
been tampered with: thereupon he dec- 
lared those ballot papers invalid. The 
votes recorded in those ballot papers 
were not counted for S. N. Misra. But the 
preferences recorded in favour of other 
candidates in those ballot papers were 
taken into account because there was no 
addition or alteration or tampering in 
those preferences, S. N. Misra. respon- 
dent No. 34, has vehemently denied the 
allegations made by the petitioners and 
the Returning Officer. He asserted that 
on 6th May, 1974, he was not present at 
Allahabad and that S. P. Singh had no 
connection with him and if S. P. Singh 
was caught tampering his ballot papers 
it was the result of well-laid conspiracy 
at the instance of those who were in 
power in the Bar Council with a view 
to malign and defame him. 


13. We have considered the res- 
pective versions carefully and examined 
the affidavits and the alleged tampered 
ballot papers. In our opinion the bpeti- 
tioners’ contention that some tampering 
of ballot papers was done on 6th May, 
1974, is correct. There is, however, no 
sufficient material before us to hold that 
S. P. Singh had been set up by the ad- 
versaries of S. N. Misra to implicate him. 
in this matter or that S. P. Singh had 
been tampering the ballot papers with 
a view to further the candidature of S. N. 
Misra with his consent or knowledge. The 
determination of this question would re- 
quire recording of evidence, examination 
and cross-examination of witnesses, In 
our opinion enquiry into this matter can 
appropriately be done by the Election 
Tribunal trying the election petition. 


14. Sri Bashir Ahmad urged that 
since the election was held by single 
transfer voting system the entire election 
was vitiated as admittedly some of the 
ballot papers were tampered. According 
to the learned counsel tampered ballot 
papers which were rejected by the Re- 
turning Officer on 7th May, 1974, affected 
the entire election, therefore this Court 
should quash the entire election and for 


196 All. [Prs, 14-18] Ravi Kiran Jain v. Bar Council, U. P. (E. N. Singh J) 


that reason it was not necessary to file 
any election petition, He placed reliance 
on Shankar v. Sakharam (AIR 1965 SIC 
1424), R. M, Seshadri v. G. Vasantha Pai 
(AIR 1969 SC 692) and Jagannath Rao 
v. Raj Kishore (AIR 1972 SC 447). We 
have considered these cases but in our 
opinion none of these cases are applicable 
to the facts of the present case, 


15. The Bar Council of Uttar Pra- 
desh has framed rules in exercise of the 
powers under Section 15 (2) of tha Advo- 
cates Act. These Rules have been approv- 
ed by the Bar Council of India. These 
rules contemplate that the election to the 
Bar Council shall be held by single trans- 
ferable vote. Rule 20 lays down the me- 
thod of voting. Clause (3) of Rule 20 lays 
down that the voting paper shall not be 
signed by any voter. Voting paper con- 
taining any erasures, alterations, over- 
writings or signatures of the voters pur- 
porting to have given vote shall not be 
counted for the purpose of election. Ac- 
cording to this rule any vote recorded on 
a voting paper containing erasures, alte- 
rations, or signatures of a voter shall not 
be taken into account. Rules 26, 27 and 
28 lay down the procedure for counting 
and for purpose of exclusion of unsuc- 
cessful candidates, Rules 30 and 31 lay 
down procedure for determining the re- 
sult. The rules thus contemplate the 
counting and examination of ballot papers 
several times with a view to determine 
the result. It was admitted by the learn- 
ed counsel for the parties that 63 rounds 
of counting were done before fina: result 
could be determined. In the sixty-third 
counting §. N, Misra was eliminated and 
the final result was determined. The tam- 
pering of the voting papers was made on 
6-5-1974 during the 59th round of count- 
ing, before that no tampering was dis- 
covered or even alleged. It has been as- 
serted by the respondents that the ballot 
papers which were tampered on 6th May, 
1974, had earlier been scrutinised by the 
Returning Officer, the candidates and 
their agents were present at the counting 
but no tampering had been found in those 
ballot papers prior to 6th May, 1974. No 
complaint had been made to the Return- 
ing Officer prior to 6th May, 1974, 


16. Since there was no tampering 
in the preferences recorded in favour of 
other candidates in the disputed ballot 
papers, the Returning Officer had count- 
ed the preferences in favour of those 
candidates. It was for the first time that 
grievance about tampering was made be- 
fore the Returning Officer on 6-5-1974 at 
the 59th counting. We have ourselves 
examined the disputed ballot papers. On 
a close scrutiny we found that there was 
no alteration, overwriting, erasure ofr 


A.L R. 


tampering in respect of preferences re- 
corded for other candidates on those bal- 


_ lot papers, On the other hand, the altera- 


tions and overwritings were only in the 
preferences recorded in the column of 
S. N. Misra. It is thus clear that the 
votes recorded in favour of other candi- 
dates were not tampered, Therefore the 
election of those who had already been 
declared elected could not be vitiated on 
account of the tampering of ballot papers 
done on 6-5-1974. 


17. Moreover, the entire ballot 
papers could not be declared invalid in 
a situation where the voter himself did 
not make any alteration or erasure or sig- 
nature, instead some outside agency made 
overwriting at a subsequent stage, It is 
a cardinal rule of election law that the 
intention of the voter must be given 
effect to, therefore, if an elector gives 
preference to various candidates of his 
choice those preferences must be given 
effect to. In a case where doubt may arise 
on account of the erasure or alteration 
made in a particular preference the same 
may not be taken into account but the 
mere fact that some outside agency had 
made alteration in one of the preferences 
cannot be sufficient to render the entire 
ballot papers vitiated. Learned counsel 
for the parties have jointly filed a chart 
showing the various counting and the elj- 
mination of the defected candidates. A 
perusal of the same shows that Sri S, N. 
Misra was eliminated in the 63rd count- 
ing on 7th May, 1974, and the alleged 
tampering was made on 6th May, 1974 
during the 59th round of counting, In the 
circumstances it is clear that the election 
of all those candidates who had been de=- 
clared elected prior to 6th May, 19°74, 
could not be vitiated by the tampering 
which is alleged to have taken place on 
Sth May, 1974, In the circumstances we 
are of the opinion that the entire election 
was not vitiated. No-doubt tampering in 
some of the ballot papers was done but 
to what extent it affected the result of 
election can only be decided by the Elec- 
tion Tribunal. 


18. Section 15 (2) (d) of the Elec- 
tion Rules, 1968, (sic) lays down that a 
dispute relating to election shall be decid- 
ed in the manner prescribed in the rules. 
Rule 32 makes provision for raising elec- 
tion disputes and its adjudication by an 
Election Tribunal constituted under 
clause (4). The election tribunal is invest- 
ed with powers to dismiss the petition, 
to order recount, to declare any candi- 
date to have been duly elected on 
a recount and to set aside the election of 
candidates. The Tribunal is further in- 
vested with power to declare a vacancy. 
The procedure required to be followed by 
the Tribunal has also been laid down. 
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The Act and the Rules therefore require 
that any dispute relating to election 
should be decided in the manner pres- 
cribed by the rules. A statutory Tribunal 
has been created by the Act and the Rules 
conferring special jurisdiction on that 
Tribunal to decide election disputes. The 
law has created a special forum for the 
redress of any grievance arising out of 
the election; the aggrieved party, there- 
fore, must follow that remedy before that 
forum. It is well established principle 
that if a statutory remedy is available 
under the Act and the Rules normally this 
Court does not interfere with election 
disputes under Article 226 of the Consti- 
tution and the aggrieved party should 
pursue his remedy before the statutory 
tribunal, In the instant case the peti- 
tioners can raise the various grievances 
which they have raised in this petition 
relating to the illegality and irregularity 
committed at the election, e.g. the irregu- 
larities committed at the counting or tam- 
pering of ballot papers or wrong deter- 
mination of the result of the counting. 
All these questions can be raised before 
the Tribunal under Rule 32 and the tri- 
bunal has ample power to investigate the 
allegations and if it considers necessary 
it may order recount and scrutiny of the 
ballot papers, It was urged on behalf of 
the petitioners that the rules do not spe- 
cify grounds for setting aside the election 
of a member and as such the power of 
the Tribunal was restricted. There is no 
substance in the contention. In our opin- 
ion, clause (6) of Rule 32 confers wide 
powers on the Tribunal to direct scrutiny 
of ballot papers, to recount ballot papers 
and to set aside the election of a candi- 
date or declare casual vacancy. Absence 
of specified grounds for setting aside elec- 
tion does not restrict the power of the 
Tribunal, On the other hand the absence 
of specified grounds widens the scope of 
power of the Tribunal (See Sheo Baran 
Singh v. Civil Judge, Fatehpur, 1964 All 
LJ 180). The petitioners may, therefore, 
pursue their remedy before the Tribunal. 


19. It was then urged on behalf 
of the petitioners that sub-rule (5) of Rule 
- 82 required the Bar Council to constitute 
election tribunal before the date on 
which the time of the election was fixed 
under Rule 4, In the instant case since 
election tribunal was not constituted be- 
fore the date on which the time of the 
election was fixed, the Election Tribunal 
has not legally been constituted, there- 
fore the tribunal has no jurisdiction to 
hear or decide any election petition. The 
Election Tribunal was constituted on 
31-3-1974 although the date of election 
was notified on 31-1-1974 The Election 
Tribunal was thus constituted after the 
date of election was fixed. In our opinion 
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even if the Election Tribunal was not 
constituted on or before the date on 
which the time of election was fixed as 
required by sub-rule (5) of Rule 32, but 
that did not render the constitution of 
the Election Tribunal invalid, It is true 
that the rule required the Bar Council to 
constitute the Election Tribunal before 
the date of election was fixed, but if the 
Bar Council could not constitute the Tri- 
bunal prior to that date, its power to 
constitute the Tribunal was not taken 
away or exhausted. The Bar Council’s 
failure to constitute the Tribunal prior to’ 
the fixing of the date of election did not! 
adversely affect the right of any person. 
The requirement of time fixed under that 
rule for the performance of a public duty 
by the Bar Council is not mandatory, in- 
stead it is directory. It is a well establish- 
ed principle that where the provisions of 
a statute relate to the performance of a 
public duty and the case is such that to 
hold null and void acts done in neglect 
of that duty would work serious general 
inconvenience or injustice to persons who 
had no control over those entrusted with 
the duty and at the same time would not 
promote the main object of the legisla- 
ture, such provisions should be construed 
as being directory only and not impera- 
tive (See Vithaldas Kedar Nath v, In- 
come-tax Officer, AIR 1969 All 390). Rule 
32 (5) confers a public duty on the Bar 
Council to constitute Election Tribunal 
for adjudicating election disputes. This 
public duty is required to be performed 
in the interest of the general members 
of the Bar so that disputes arising out 
of election should be adjudicated judi- 
cially by the Tribunal. If the petitioners’ 
contention is accepted the non~-perform- 
ance of that public duty by the Bar Coun- 
cil would create a situation where no 
Election Tribunal would be available for 
adjudication of election disputes. In that 
situation the aggrieved persons would be 
left with no remedy, even though the 
aggrieved persons had no control over the 
Bar Council for the constitution of the 
Tribunal within time and had not com- 
mitted any default. Keeping all these as- 
pects and circumstances in mind we are 
of the opinion that the requirement of 
time for the constitution of Election Tri- 
bunal is only directory and not manda- 
tory. The delay in constituting the Tri- 
bunal did not take away the power of 
the Bar Council to perform its public 
duty and the constitution of the Election 
Tribunal is not rendered invalid or illegal. 

20. Lastly, it was urged that two 
members of the Election Tribunal viz. 
Jalil Ahmad and A. P. Tewari took active 
part in the election and as such they were 
biased and disqualified to be mem- 
bers of the Election Tribunal or to ad- 
judicate the election disputes, Reliance 
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was placed on the allegations contained 
in paragraphs 22, 33 and 38 of the writ 
petition, Jalil Ahmad and A. P. Tewari, 
two members of the Election Tribunal 
have filed counter-affidavits and they 
have denied the allegations. They have 
asserted that they were not interested in 
the election of respondent No. 6, Raja 
Ram Agarwal, or in the election of any 
other candidate. They did not take part 
in the election. They were, however pre- 
sent at the office of the Bar Council to 
attend the meeting of the Bar Council at 
the time when counting was going on. 
Raja Ram Agarwal has also denied the 
allegation that members of the Tribunal 
took part in the election, The allegations 
made by the petitioners in paragraphs 22 
and 38 of the petition are vague and gene- 
ral. No specific act has been assigned 
either to Jalil Ahmad or to A. P. Tewari. 
The petitioners have made vague allega- 
tions which have been denied by tne res- 
pective members of the Election Tribu- 
nal. We are of the opinion that the peti- 
‘tioners have failed to establish that the 
members of the Election Tribunal are 
biased or that they took any active part 
in the election. In these circumstances the 
petitioners’ contention that the members 
of the Election Tribunal are disqualified 
caret: the election disputes must 
li. 

21. In the result the petitioners 
are not entitled to any relief in the pre- 
sent proceedings under Article 226 of the 
Constitution, The petition fails and is 
accordingly dismissed with costs. 

Petition dismissed. 
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Smt. Urmil Bahri and others, Peti- 
tioners v. Motor Accidents Claims Tribu- 
nal and others, Respondents, 

Civil Misc. Writ Petn. No. 2974 of 
1971, D/- 22-11-1974, 

(A) Motor Vehicles Act (1939), Sec- 
tion 110-A — Application for compensa- 
tion — Injured filing application for com- 
pensation within time prescribed —- Ap- 

licant died subsequently — Application 
or enhanced damages by way of amend- 
ment by his successors —~- Application is 
mot barred by limitation under S. 110-A. 

Once an application for compensation 
has been made by an injured within the 
time, and he dies subsequently, enhanc- 
ed damages may be claimed by his suc- 
cessors by way of amendment, without 
coming within the mischief of Section 
110-A (3). This is so, because all that sub- 


section (3) insists upon is that application 
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Urmil Bahri v. M. A. C. Tribunal (C. 5. P. Singh J.) 
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for compensatión, whether it be on ac- 
count of the injuries suffered or on ac- 
count of death, should be made within 
the statutory period prescribed in Section 
110-A (3) and once such an application 
has been made the requirement of limi- 
tation as set out in section is met. 

(Para 2) 
_ L, P. Naithani, for Petitioners: Stand- 
ing Counsel, for Respondents. 


i ORDER :—- Devendra Bahri, a prac- 
tising lawyer of this Court met with a car 
accident, as a result of which he sustain- 
ed injuries. He filed a claim for damages 
for the injuries so received. Subsequent 
to the filing of this claim, he died on 
14-11-1970. On 28-11-1970, an application 
was moved before the Claims Tribunal 
for being permitted to amend the claim 
by enhancing the amount of damages 

ed. The reason for enhancement of 
the claim was the death of Mr. Devendra 
Bahri, and in the application it was alleg- 
ed that the deceased had died on account 
of the injuries suffered in the accident. 
The Tribunal has rejected the claim of 
the widow and the minor sons and they 
have filed the present petition challeng- 
ing that order. 


2. Under Section 110-A of the 
Motor Vehicles Act, a speedy remedy has 
been provided for adjudicating upon 
claims for compensation made by persons 
who have been injured or killed in a 
motor accident. Section 110-A (3) of the 
Act provides for the period of limitation 
for making such a claim. The proviso 
added to this section confers jurisdiction 
on the Claims Tribunal to extend the 
period of limitation so provided, in case 
it is satisfied that sufficient ground exists 
for not making the application within 
time. Under the common law, damages 
can be claimed not only in respect of in- 
juries suffered but also for the death. In 
cases, where death is not instantaneous, 
damages are payable for the pain and 
suffering and other expenses as also for 
the loss to the estate of the deceased as 
a result of the death. The phraseology 
of Section 110-A of the Act is such that 
it embraces not only cases where death 
is instantaneous, but also those cases 
where death occurs later due to injury 
suffered at the accident. The beneficent 
purpose of Section 110-A would be nulli- 

ed in case it is confined to cases of in- 
stantaneous death. Such an interpretation 
would not only limit full import of the 
language employed in the section, but 
also result in importing unreasonableness 
to the legislature. For, the result on 
such a construction would be that while 
gtlaims could be filed before the Tribunal 
in cases of instantaneous death, cases in 
which death occurs later would fall out- 
side their purview, Keeping in view the 
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beneficent nature of the legislation, ił 
would not be proper to adopt such a con- 
struction. This aspect of the matter must 
be kept in mind while interpreting Sec- 
tion 110-A (3), when we come to a case 
where the injured dies after the statutory 
period of limitation, provided for making 
a claim for damages on account of death 
has run out, It appears that one of the 
ways in which the legislature has solved 
this difficulty is by adding a proviso to 
Section 110-A (3) of the Act, which gives 
discretion to the Claims Tribunal to 
entertain an application after the expiry 
of the period of limitation set out in sub- 
section (3) of Section 110-A of the Act. 
In the present case. Davendra Bahri died 
on 14-11-1970 and the application was 
moved on 28-11-1970, Davendra Bahri 
was a Hindu, and it is common know- 
ledge that the minimum period for mour- 
ning is 13 days. The family members of 
the deceased would have been in mour- 
ning till 26th or 27th November, 1970. An 
application claiming a larger amount of 
damages on account of the death of . Sri 
Davendra Bahri could not have been 
made earlier than 14-11-1970 i.e, before 
his death. The application was moved on 
28-11-1970 i.e. a day or two after the 
period of mourning was over. There was 
thus sufficient ground for condonation of 
delay, and the Claims Tribunal erred in 
not condoning the delay, if any, under the 
proviso to sub-section (3) of Section 110-A 
of the Act. This apart, it appears that 
once an application for compensation has 
been made by an injured within the time, 
and he dies subsequently, enhanced 
damages may be claimed by way of am- 
endment, without coming within the mis- 
chief of Section 110-A (3) of the Act. 
This is so, because all that sub-section (3) 
insists upon is that application for com- 
pensation, whether it be on account of 
the injuries suffered or on account of 
death, should be made within the statu- 
tory period prescribed therein, and once 
such an application has been made, the 
requirement of limitation as set out in 
the section is met, In the present case, 
the application had been made within 
time and as such no question of any limi- 
tation arose. 


3. The petition is accordingly 
allowed. The order of the Claims Tribu- 
nal rejecting the application of the peti- 
tioners for amending the application for 
compensation is set aside. The petitioners 
are entitled to their costs, 


Petition allowed. 
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Banwari Nathoo, Petitioner v. State 
of Uttar Pradesh and others, Opposite 
Parties. 


Civil Misc. Writ No. 1550 of 1971, 
D/. 31-10-1974. 

(A) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1960), Ss. 27, 37 
—~- Settlement of surplus land — Power 
of Prescribed Authority to review order. 
(Civil P. C. (1908), S. 151). 


Where the Prescribed Authority 
found that it had made a mistake in allot- 
ting surplus land to a person who was 
residing with his father having plenty of 
land and was not, therefore, a landless 
labourer but that fact was concealed by 
him, and further, the Prescribed Autho- 
rity had also found that the land had 
been already allotted temporarily to other 
persons and therefore had to be perma- 
nently settled in their favour but injus- 
tice had been done to them as their claim 
was ignored. 

Held that even if the Prescribed 
Authority had no inherent power under 
S. 151, Civil P. C. to review its order, yet 
the allotment of land being purely an 
administrative order and in the instant 
case the same having been based on a 
mistake resulting in injustice to others 
the order could be reviewed and rectified 
by the Prescribed Authority. 1966 All WR 
(HC) 777 and Civil Misc. Writ Petn. No. 
1845 of 1971, D/- 17-9-1974 (All), Relied 
on; 1960 All LJ 557 and AIR 1966 SC 641, 
Disting. (Para 3) 

(B) Constitution of India, Art. 226 — 
Writ jurisdiction — When should be in- 
voked. 


It is well settled that the writ juris- 
diction under Art. 226 cannot be invoked 
merely by showing that an order is 
wrong. It must further be shown that it 
has resulted in miscarriage of justice. 
Where setting aside of impugned ‘order 
would amount to restoration of order 
which was manifestly wrong, illegal and 
unjust, the High Court will not exercise 
extraordinary jurisdiction under Art. 226. 
AIR 1957 All 276, Relied on. (Para 6) 
Cases Referred: Chronological Paras 
(1974) Civil Misc. Writ Petn. No. 1845 of 

1971, D/- 17-9-1974 (AlL) 4 
AIR 1966 SC 641 = (1966) 1 SCR 817 5 
1966 RD 419 = 1966 AI WR (HC) 777 


3, 5 
1960 All LJ 557 = 1960 All WR (HC) z 


AIR 1957 All 276 = 1957 All LJ 193 6 


S. S., Tyagi, for Petitioner; Standing 
Counsel and A. D, Prabhakar, for Oppo- 
site Parties. 
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ORDER :— Certain agricultural land 
was declared surplus in village Kurdi 
Khera Chahchak alias Kalluwala Jahan- 
pur Uttari in the district of Saharanpur, 
under the provisions of U. P. Imposition 
of Ceiling on Land Holdings Act, 1960 
(hereinafter referred to as the Act), The 
surplus land was allotted temporarily to 
one Surja and the third respondent, 
Basiram. After the proceedings by way 
of appeals etc. were over the Prescribed 
Authority proceeded to make permanent 
allotments. Petitioner was one of the ap- 
plicants, Tahsildar Saharanpur recom- 
mended the case of the petitioner where- 
upon the Prescribed Authority by his 
order dated June 30, 1970 allotted a few 
plots of land to the petitioner and a lease 
was also executed in his favour. In the 
meantime the respondents Nos..3 to 5 fl- 
ed objections before the Prescribed Au- 
thority disputing the allotment in favour 
of the petitioner, on the ground that he 
was not a landless labourer but was liv- 
ing with his father who hed plenty of 
land. After hearing the petitioner the 
Prescribed Authority set aside the allot- 
ment in favour of the petitioner holding 
that the petitioner was not a landlass 
labourer inasmuch as he was living with 
his father who had sufficient agricultural 
land and that this fact had been suppress- 
ed by the’ petitioner at the time of allot- 
ment, He also found that the Tahsilcar 
had omitted to make a proper report. 
The Prescribed Authority also observed 
that the respondents Nos. 3 to 5 were 
persons to whom the land had been allot- 
ted temporarily and they had preference 
when the question of permanent allot- 
ment arose, The petitioner is aggrieved 
and has approached this court under Arti- 
cle 226 of the Constitution., 


2. It was contended on behalf of 
the petitioner before the Prescribed Au- 
thority that the latter had no power to 
review its earlier order. The Prescrib2d 
Authority relying upon Section 37 of the 
Act held that he had inherent power 
under Section 151 of the Code of Civil 
Procedure and he could correct any mis- 
take made by him, and, as such, he was 
competent to review his earlier order of 
allotment. The learned counsel for the 
petitioner has pressed the same conten- 
tions before me. According to him there 
is no provision in the Act permitting the 
Prescribed Authority to review its order 
of settlement of surplus land. According 
to him Code of Civil Procedure is not ap- 
plicable to the proceedings under the Act 
and, as such, the Prescribed Authority 
had no jurisdiction to review its earlier 
order, 

Be There.is no doubt that no ex- 


press power of review has been confer- 
‘red upon the Prescribed Authority in 
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respect of order passed for the settlement 
of surplus land under Section 27 of. the 
Act. Section 37 of the Act, however, does 
seem to confer powers and privileges .of 
a civil court on a Prescribed Authority. 
This is how Section 37 reads :— 


"37. Powers of Officers and Autho- 
rities in hearing and disposal of objec- 
tions and the procedure to be followed:— 


Any Officer or authority holding an 
enquiry or hearing an objection under 
this Act, shall, in so far as it may bė ap- 
plicable, have all the powers and privi- 
leges of a civil court, and follow the pro- 
cedure laid down in Code of Civil Proce- 
dure, 1908 for the trial and disposal of 
suits relating to immovable property.” 


It will thus appear that the Prescribed 
Authority while disposing of an objec- 
tion against the allotment order could 
exercise the inherent powers of a civil 
court under Section 151, C. P. C. How- 
ever, it is not necessary to go to that ex- 
tent, because, in my opinion, even if the 
Prescribed Authority did not possess in- 
herent power of a civil court under Sec- 
tion 151, C. P. C. it certainly could re- 
view its order if the same was based up- 
on a mistake and had resulted in injustice 
to someone else. In Smt. Lachmana_ v. 
The Deputy Director of Consolidation 
(1966 RD 419) (All.) a Division Bench of 
this Court has held that every court and 
Tribunal has inherent jurisdiction apart 
from statutory jurisdiction to correct any 
error committed by itself. This power is 
based on legal maxim which is to the 
effect that no party shall suffer because 
of the fault of the court or the Tribunal 
and that there is clear distinction between 
a statutory review and a review under 
the inherent powers of the Tribunal to 
rectify the wrong that has been commit- 
ted by itself. In tne instant case the Pre- 
scribed Authority has held that it had 
made a mistake in allotting the land to 
the petitioner inasmuch as the petitioner 
was not a landless labourer: he was re- 
siding with his father who had 7 bighas 
13 biswas of land and that the allotment 
order had been obtained by the peti- 
tioner by concealing material facts. He 
also held that the respondents Nos. 3 
to 5 had a better claim inasmuch as land 
had been allotted to them temporarily 
and according to the amended provisions 
of Sections 28 and 29 of the Act the land 
had to be permanently settled in favour 
of such temporary allottees. Thus in the 
opinion of the Prescribed Authority 
while the petitioner was guilty of con- 
cealment of material facts and had ob- 
tained an order of allotment in his favour 
fraudulently, injustice has been done to 
the respondents Nos. 3 to 5 as their claim 
was ignored, The order passed in favour 
of the petitioner was manifestly wrong 
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inasmuch as the petitioner was not a 
landless labourer. On these findings the 
Prescribed Authority in my opinion, was 
perfectly justified in cancelling the allot- 
jment order so as to rectify the mistake 
committed by it. 

. In another case Pancha v. Sub- 
Divisional Officer (Civil Misc. Writ Petn. 
No. 1845 of 1971, decided on 17-9-1974 
(All.)). I have held that an order of allot- 
ment of surplus land is not a judicial 
order inasmuch as it does not decide any 
dispute relating to the land, The distri- 
bution of surplus land is a bounty by the 
Government and no one has any right to 
claim such a bounty and if (in) allotting 
land to a person the Prescribed Authority 
feels that tt had made a mistake it can 
certainly review that order, the order be- 
ing purely administrative one, 

5. The learned counsel for the 
petitioner has relied upon a large number 
of cases such as:— (1) Sri Niwas Prasad 
Singh v. S. D. O. Sadar, Mirzapur, 1960 
All LJ 557; and (2) Har Bhajan Singh v. 
Karan Singh, AIR 1966 SC 641. | 
These are cases of statutory review and 
not of review under the inherent powers 
of a court or Tribunal to rectify its own 
mistake so as to prevent miscarriage of 
justice. These cases have been noticed and 
distinguished in the case of Smt, Lach- 
mana, 1966,RD 419 (Al) (supra). 

6. That apart, it is also well sett- 
led that the writ jurisdiction of this 
court under Article 226 of the Constitu- 
tion cannot be invoked merely by show- 
ing that an order is wrong. It must fur- 
ther be shown that it has resulted in 
miscarriage of justice (see Pooran Singh 
v. Additional Commissioner, Agra, 1957 
All LJ 193={AIR 1957 All 276). If the im- 
pugned order in the instant case is set 
aside, it will amount to the restoration 
of the allotment order in favour of the 
petitioner which, in my opinion, was 
clearly wrong. So it will not be a proper 
exercise of extraordinary jurisdiction 
under Article 226 of the Constitution to 
resurrect an illegal and unjust order. 

7. For all these reasons the peti- 
tion fails and is dismissed with costs. 

Writ Petition dismissed. 
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Budh Singh, Appellant v. Mukund 
Murari Lal, Respondent. 
Second Appeal No. 183 of 1966, D/- 
4-4-1974 * 


“(Against order of J. P. Agarwal, Addl. 
Civil J. (.8.C.C.). Bareilly. D/. 18-9- 
1965.) 


ER/FR/C307/74/SGK 


Budh Singh v. Mukund Murari 


Lal (Trivedi J.) [Pr. 1] All. 201 


(A) Contract Act (1872), S. 128 — 
Surety’s liability — Condition stipulated 
in the surety bond that surety will pay 
on failure of principal judgment-debtor 
— No payment by principal judgment- 
debtor by the time the execution is taken 
out against surety — Surety cannot resist 
execution on ground that creditor has not 
taken steps to realise debts from: princi- 
pal-debtor. AIR 1969 SC 297, Foll.; 1937 
All LJ 1265, Dist, (Para 2) 


Cases Referred: Chronological Paras 
ATR 1969 SC 297 = (1969) 1 SCR 620 1 
1937 All LJ 1265 2 
(1869) 6 Bom HCR 241 1 
(1802) 31 ER 1272 = 6 Ves 714 1 


S. Sadiq Ali, for Appellant: 
Agarwala, for Respondent. 

JUDGMENT :— This is an execution 
second appeal by Sardar Budh Singh. It 
appears that the appellant stood surety 
for one Dori against whom the respon- 
dent had secured an order of attachment 
of certain movable property belonging 
to Dori. The appellant had executed two 
surety bonds. In the surety bonds he had 
undertaken to pay the judgment-debtor’s 
liability to the extent of Rs. 250.in case 
the judgment-debtor failed to pay. Dori 
judgment-debtor failed to pay, where- 
upon the respondent started execution 
against the appellant on the basis of the 
surety bonds. This was resisted on a num- 
ber of grounds, one of which was that 
the respondent not having taken any 
steps by execution for realisation of the 
decretal amount against the principal 
debtor and not having exhausted his re- 
medy against him the execution was not 
maintainable against the surety. This 
ground was rejected by the lower appel- 
late court and, therefore, this appeal. The 
only point urged by Sri Sadiq Ali, learn- 
ed counsel for the appellant, is that the 
surety is not liable for payment of the 
amount under the guarantee until the 
decree~holder had not made an effort to 
realise the decretal amount from the 
principal debtor and had not exhausted 
his remedy against him. This argument 
cannot be sustained in view of the obser- 
vations of the Supreme Court in the case 
of the Bank of Bihar Ltd. v. Dr. Damo- 
dar Prasad, AIR 1969 SC 297. Their Lord- 
ships observed in this (case) as follows: 


“Under Section 128, save as provided 
in the contract, the liability of the surety 
is co-extensive with that of the principal 
debtor. The surety thus becomes liable 
to pay the entire amount. His liability is 
immediate. It is not deferred until the 
creditor exhausts his remedies against the 
principal debtor. In the absence of some 
special equity the surety has no right to 
restrain an action against him by the cre- 
ditor on the ground that the principal 
is solvent or that the creditor may have 
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relief against principal in some other 
proceedings. Likewise where the creditor 
has obtained a decree against the surety 
and the principal, the surety has no right 
to restrain execution against him until 
the creditor has exhausted his remedies 
against the principal.” 

In this decision their Lordships referred 
with approval to observations of Lord 
Eldon in Wright v. Simpson, (1802) 31 ER 
1272: “But the surety is a guarantee, and 
it is his business to see whether the prin- 
cipal pays, and not that of creditor” and 
they also cited with approval the obser- 
vations of Melvill, J. of the Bombay High 
Court in the case of Lachhman Johari- 
mal v. Bapu Khandu, (1869) 6 Bom HCR 
241. It was observed in this case that “the 
court is of opinion that a creditor is not 
bound to exhaust his remedy against ihe 
principal debtor before suing the suraty 
and that when a decree is obtained 
against a surety, it may be enforced in 
the same manner as a decree for eny 
other debt.” 


2. Learned counsel in his argu- 
ments relied upon an authority of this 
Court in Radha Krishna Das v. Ajodhiya 
Das, 1937 All LJ 1265. The facts of that 
case are distinguishable and, therefore, 
it is not an authority applicable to a case 
like the present case. In that case there 
was a contract between the plaintiff and 
the defendant guarantor restraining or 
postponing the plaintiff’s right to recover 
from the guarantor until the plaintiff had 
taken steps to recover the debt by pro- 
ceeding against the assets of the principal 
debtors. No steps had been taken by the 
plaintiff upto the date of the suit, to re- 
cover the debt from the assets of tre 
principal debtors and, therefore, If was 
held that the suit was premature as no 
cause of action had come into existenze 
on the date of suit as against the guaran- 
tor. In the surety bonds which were ex2- 
cuted by the appellant in the instant case 
there was no clause to the effect that the 
plaintiff's right to recover from the ap- 
vellant will remain postponed until the 
respondent took steps to recover the debt 
by proceeding against the assets of the 
principal debtor, On the other hand the 
only condition stipulated in the instant 
surety bonds was that the guarantor will 
pay on failure of the principal debtor to 
pay. The principal debtor had not made 
any payment by the time the executian 
was taken out against the appellant. 
Therefore, the condition of the bonds was 
fulfilled. It being the duty of the surety 
to see that the principal debtor pays the 
debt, the appellant cannot successfully 
resist execution on the ground that tke 
ereditor has not taken any steps through 
execution for realizing the debt from tke 
principal debtor, As this is the only point 
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taken in this appeal, I find that there is 
no force in this appeal, which is dismiss- 
ed with costs. 

Appeal dismissed. 
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Shrimati Daya Wati and another, 
Appellants v. Collector, Saharanpur and 
another, Opposite Parties. 


Civil Misc. Writ No. 7436 connected 
aS C. M. W. No. 6843 of 1973, D/. 7-2- 

(A) Land Acquisition Act (1894), 
Ss. 4 (1), 5-A — Publication of substance 
of notification after expiry of statutory 
period — Notification rendered invalid — 
If objections filed after that period are 
entertained and considered on merits, 
vous it cure the defect in publication? 

o0. 


The two requirements laid down in 
S. 4 (1) (viz. publication in the gazette 
and publication cf the substance of the 
notification in the locality) are manda- 
tory. Where the publication of substance 
of the notification was not done in the 
locality within 21 days from the date of 
publication of gazette notification, the 
provisions of S. 4 (1) were not complied 
with rendering the S. 4 (1) notification 
invalid. In case of compulsory acquisition 
of property by the State, the law must 
be strictly complied with, No excuse 
(such as non-availability of copy of 
gazette notification) can dispense with 
the requirements of S. 4 (1), ATR 1967 SC 
1074 and AIR 1973 SC 2361 and AIR 1973 
SC 552, Followed; W. P. No. 265 of 1969, 
D/- 4-3-1971 (AlL), Distinguished. 

(Paras 7, 9, 10, 12) 

Cases Referred: Chronological Paras 

AIR 1973 SC 552 = (1973) 2 SCR 698 12 
AIR 1973 SC 2361 = (1973) 1 SCR 856 

5, 6, 7, 9, 12 

(1969) W. P. No. 255 of 1969, D/- 4-3-1971 

(All) 8 

AIR 1967 SC 1074 = (1967) 1 SCR 120 3 

S. J. Haider, for Appellants; Stand- 
ing Counsel Girdhar Nath, for Opposite 
Parties. 

ORDER :— These are two writ 
petitions challenging the land acquisition 
proceedings taken by the Collector, Saha- 
ranpur, for acquiring land for purposes 
of extension and development of Har Ki 
Pairi at Hardwar and for widening the 
road in front of Har Ki Pairi, Hardwar. 
Two notifications, one dated 18th July, 
1973, and the other dated 5th July, 1973, 
issued by the Collector of Saharanpur, 
were published in the Gazette dated 4th 
August, 1973, under Section 4 (1) of the 
Land Acquisition Act. The proceedings 
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initiated under these two notifications 
have been impugned in these twe writ 
petitions. 

2. In Writ Petition No, 6843 of 
1973, there are 24 petitioners including 
Smt. Kamal Rani whose property which 
includes land and building, is sought to be 
acquired by the Collector for the pur- 
poses of extension and development of 
Har Ki Pairi. Smt. Dayawati and Smt. 
Krishnawati are two petitioners in Writ 
Petition No. 7423 of 1973. Their land and 
building standing thereon is sought to be 
acquired under the impugned notification 
dated 5th July, 1973, for the purpose of 
widening the road in front of Har Ki 
Pairi from Tonga Stand to J. K. House. 
The Gazette notifications on 4th August, 
1973, invited objections from the affected 
persons under Section 5-A of the Act but 
the publication of the substance of the 
gazette notification in the locality was 
made on 28th and 29th August, 1973, Indi- 
vidual notices were also served on the 
petitioners, The petitioners filed objec- 
tions which were considered and a report 
was submitied to the State Government 
under Section 5-A of the Act, Meanwhile 
the petitioners filed the present writ peti- 
tions challenging the validity of the land 
acquisition proceedings, During the pen- 
dency of the writ petitions, notifications 
under Section 6 were issued and publish- 
ed in the extraordinary U. P. Gazette in 
December and January. 


3. Sri S. J. Hyder, learned coun- 
sel for the petitioners, has urged that 
Section 4 (1) of the Land Acquisition Act, 
1894, was not complied with in the pre- 
sent case inasmuch as the substance of 
the notifications published in the official 
gazette was not given publicity in: the 
locality. Therefore the notifications issu- 
ed under Section 4 (1) were invalid and 
the petitioners’ land or building could not 
legally be acquired. Section 4 (1) and 
Section 5-A of the Land Acquisition Act, 
as amended in its application to Uttar 
Pradesh, are in the following words: 

“4 (1), Whenever it appears to the 
appropriate Government or the Collector 
that land in any locality is needed or is 
likely to be needed for any public pur- 
pose, notification to that effect shall ba 
published in the Official Gazette and the 
Collector shall cause public notice of the 
substance of such notification to be given 
at convenient places in the said locality. 


5-A, Any person interested in any 
land which has been notified under Sec- 
tion 4, sub-section (1) as being needed or 
likely to be needed for a public purpose 
or for a Company may, within 21 days 
after the issue of the notification, object 
to the acquisition of the land or of any 
land in the locality, as the case may be.” 
Section 4 (1) requires publication of noti- 
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fication in the gazette indicating the in- 
tention of the Government or the Collec- 
tor that the land is needed for a public 
purpose and it further requires that a 
notice of substance of such notification 
should be given at convenient places in 
the locality. The State Government of 
Uttar Pradesh has framed Rules in this 
respect, which are contained in paragraph 
415 of the-U, P. Revenue Manual which 
lay down mode of publication in the 
locality. According to that provision the 
substance- of the notification issued under 
Section 4 (1) is required to be published 
in the locality by posting notices at the 
convenient places in the locality and by 
proclamation by beat of drum in the 
locality and if possible notice of the noti- 
fication should also be served on the af- 
fected persons whose property is likely 
to be needed for public purpose. Thus 
two things namely publication in the 
gazette and publication of the substance 
of the notification in the locality in the 
manner aforesaid are required to be done 
before the land or property of a person 
is acquired under the Act. In Khub Chand 
v. State of Rajasthan (AIR 1967 SC 1074) 
it was held that the requirement of pub- 
lication in the gazette and in the locality 
under Section 4 (1) of the Act was man- 
datory. It was further laid down that if a 
notification was issued under Section 4 
without complying with the mandatory 
directions, the notification would be void 
and the land acquisition proceedings 
taken in pursuance thereto would be 
equally void. The law is thus settled that 
if Section 4 (1) is not complied with in- 
asmuch as the publication of the sub- 
stance of the notification is not made in 
the locality the acquisition proceedings 
which may be taken pursuant to the noti- 
fication issued under Section 4 (1) may 
be rendered invalid. 

: The question then arises, whe- 
ther the aforesaid requirement was com- 
plied with in the instant case. The coun- 
ter-affidavit filed on behalf of the State 
does not give any necessary details, The 
learned standing counsel has, “however, 
produced the original record of the land 
acquisition proceedings from the Collec- 
tor’s office, On a perusal of the records, 
I find that the two notifications in the 
instant case issued under Section 4 (1) of 
the Act were published in the U. P, Ga- 
zette dated 4th August, 1973. It appears 
that the Gazette could not be available 
to the Land Acquisition Officer, Saharan- 
pur, till 22nd August, 1973. On that date 
he received copies of the Gazette, there- 
upon he directed that steps be taken for 
publication of notice in the locality. In 
pursuance to that direction notices giving 
the substance of the notifications under 
Section 4 (1) of the Act were published 
in the locality on 28th and 29th August, 
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1973. In addition to the proclamation of 
the notice individual notices were also 
served on the petitioners. The notices 
served on the petitioners and putlished in 
the locality required the interested per- 
sons to file written objections within 21 
days of the publication of the notifica- 
tions dated 5th and 18th July, 1973. Thus 
the interested persons were required to 
file objections within 21 days of the pub- 
lication of the gazette notification, name= 
ly, 4th August, 1973, although the period 
provided for filing objections had already 
expired. All the petitioners in tne two 
petitions except Smt. Kamal Rani, how- 
ever, filed objections, These objections 
were considered and report under Section 
5-A was submitted to the Government. 
These facts would show that though Sec- 
tion 4 (1) of the Act was not strictly com~ 
plied with, the petitioners’ objections 
were considered under Section 5A of the 
Act. 
5. Learned counsel for the peti- 
tioners contended that since Section 5-A 
of the Act prescribes statutory period of 
limitation for filing objections within 21 
days and since in the instant cases the 
publication of the substance of the noti- 
fication was itself done after the expiry 
of 21 days, the entire proceedings ior 
acquiring the petitioners’ land were ren- 
dered invalid. He placed reliance on State 
of Mysore v. Abdul Razak Sahik (AIR 
1973 SC 2361). 

6. In Abdul Razak’s case, AIR 
1973 SC 2361, a notification under Section 
4 of the Land Acquisition Act was pub- 
lished in the Gazette on 17th August, 
1961, but no notices as required by that 
section were published in the locality till 
November 1 and 9, 1961. Abdul Razak 
whose land was sought to be acquired fil- 
ed his objection on 4th December, 1961. 
His objection was entertained and he was 
allowed to lead. evidence. After ccnsideér- 
ing his objection a notification under Sec- 
tion 6 of the Act was issued acquiring his 
land. Abdul Razak thereupon filed a writ 
petition under Article 226 of the Consti- 
tution challenging the validity of the land 
acquisition proceedings before the Mysore 
High Court. The writ petition was allow- 
ed by the High Court and thereupon tae 
State of Mysore preferred appeal before 
the Supreme Court, The Supreme Court 
upheld the judgment of the High Court. 
Their Lordships of the Supreme Court 
considered Sections 4 and 5-A of the Act 
and held that Section 4 (1) of the Act 
prescribes two requirements namely (1) 
a notification has to be published in the 
Official Gazette and (2) the Collecter must 
give public notice of the substance of 
that notification at convenient places in 
the concerned locality. After referring to 
Section 5-A of the Act their Lordships 
observed:—: 
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“Section 5-A empowers the interest- 
ed person to object to the acquisition of 
any land but his objection should be filed 
within 30 days from the date of the issue 
of the notification, Any objection filed 
thereafter need not be considered as the 
same is filed after the time stipulated 
under Section 5-A (1).” 


The above observations made by ‘the 
Supreme Court shows that the time sti« 
pulated by Section 5-A (1) is mandatory. 
If any objection is filed after the expiry 
of that stipulated period of time the same 
is not required to be considered as that 
is no objection in the eye of law. 


xe Abdul Razak had filed his ob- 
jection beyond the stipulated statutory 
period and that objection had been con- 
sidered by the State Government before 
the issue of notification under Section 6 
of the Act. But even then the Supreme 
Court was of the view that if opportunity 
to file objection within the stipulated 
period of time as contemplated by Sec- 
tion 5-A of the Act was not given, the 
notification issued under Section 4 was 
rendered invalid, This is further clear by 
the following observations:— 


“With the above background we have 
to consider the scope of Section 4 (1). 
Under certain circumstances publications 
in the Official Gazette are presumed to 
be notice to all cancerned, But in the case 
of a notification under Section 4 of the 
Land Acquisition Act the law has pres- 
cribed that in addition to the publication 
of the notification in the Official Gazette 
the Collector must also give publicity of 
the substance of the notification in the 
concerned locality, Unless both these con- 
ditions are satisfied, Section 4 of the Land 
Acquisition Act cannot be said to have 
been complied, The publication of the 
notice in the locality is a mandatory re- 
quirement. It has an important purpose 
behind it, In the absence of such publi- 
cation the interested persons may not be 
able to file their objections about the ac- 
quisition proceedings and they will be 
deprived of the right of representation 
provided under Section 5-A, which is very 
valuable right.” 


The law laid down by the Supreme Court 
is thus clear that unless the two require- 
ments laid down in sub-section '(1) of Sec- 
tion 4 are complied the notification issu- 
ed under Section 4 would be vitiated. In 
the instant cases admittedly the notifica- 
tions issued under Section 4 (1) were 
published in the U. P. Gazette dated 4th 
August, 1973 but the substance of those 
notifications was rublished in the locality 
after the expiry of the statutory period 
of objection, namely, 21 days. In that 
situation the law laid down in Abdul 
Razak’s case AIR 1973 SC 2361 is fully 
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applicable to the present case and the 


two notifications issued under Section 4 
(1) of the Act are illegal. 

8. The learned Advocate General 
contended that since the petitioners’ ob~ 
jections were entertained and considered 
on merits, no prejudice was caused to 
them. In any case the time limit of 21 
days contained in Section 5-A of the Act 
could be extended by the Collector to file 
objection. The time limit under Section 
5-A was fixed by the legislature so that 
objections could be settled in a speedy 
manner without any undue delay. It was 
open to the Collector to extend that time 
for filing objections as was done in the 
present case and in that situation any 
defect in publication of the substance of 
the notification in the locality need not 
affect the validity of the notification issu- 
ed under Section 4 (1) of the Act. He 
placed reliance on a judgment of a learn- 
ed Single Judge of the Lucknow Bench 
of this Court in Writ Petition No. 265 of 
1969 (All) (Mr. James Stephens v. The 
wae Kheri, decided on 4th March, 

971). 

9. It is true that all the petitioners 
except Smt. Kamal Rani had filed objec- 
tions and those objections were not re 
jected on the ground that they had been 
filed beyond time, instead the Land Ac- 
quisition Officer treated the objections 
within time and considered them on 
merits. A report under Section 5-A in res- 
pect of those objections was also submit- 
ted to the State Government and there- 
upon the two notifications under Section 
6 of the Act were issued during the pen- 
dency of the writ petitions. The question 
then arises whether the publication of 
the substance of the notification in the 
locality and the filing of the objections 
after the extended period’ of time would 
validate the notification issued under Sec- 
tion 4 (1). As already noted similar situa- 
tion prevailed in Abdul Razak’s case AIR 
1973 SC 2361. The Supreme Court also 
noted the fact that Abdul Razak had filed 
an objection but the judgment does not 
indicate as to whether that objection was 
rejected or considered by the authorities. 
Learned counsel for the petitioner as well 
as the learned Advocate General has pro- 
duced a copy of the paper book of the 
Supreme Court relating to the case of 
Abdul Razak, A perusal of the writ peti- 
tion and the affidavit filed by the Under 
Secretary to the Government of Mysore 
and the grounds of appeal before the 
Supreme Court make it amply clear that 
Abdul Razak had filed an objection and 
that objection had been considered by the 
authorities, Moreover Abdul Razak had 
been given opportunity of producing evi- 
dence also, Abdul Razak was thus given 
full opportunity as contemplated under 
Section 5-A of the Act but even in that 
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situation the Supreme Court held that the 
provisions of Sec. 4 (1) were not com- 
plied with because publication of tha 
notice in the locality which was manda-~ 
tory requirement was not done inasmuch 
as the publication of the notice was dong 
beyond 30 days of the publication of the 
notification under Section 4 (1) of the Act 
in the Gazette, The facts available in the 
present case are not different with the 
facts of Abdul Razak’s case AIR 1973 SC 
2361. Their Lordships of the Supreme 
Court were conscious of this aspect, The 
Supreme Court while narrating facts ex- 
pressly noted that Abdul Razak had filed 
objection. But even then the Supreme 
Court held that the notification under 
Section 4 (1) was invalid. The lew laid 
down by the Supreme Court is binding 
and I see no justification to distinguish 
the case of Abdul Razak on the ground 
that the Collector had extended time for 
filing objection. In the instant cases the 
publication of the substance of the noti- 
fication was not done in the locality with- 
in 21 days from the date of the publica- 
tion of the notification in the gazette, the 
notifications issued under Section 4 (1) 
of the Act were therefore rendered illegal 
and the respondents are not entitled to 
take any further steps for acquiring the 
petitioners’ land and property pursuant 
to those notifications. The petitioners’ land 
and property is sought to be compulsorily 
acquired by the Collector. The Collector 
and the State Government have got power 
to acquire the petitioners’ land and pro- 
perty but it is well settled that whenever 
right of property is involved the law 
must be complied with strictly. In the 
present case the authorities have not com- 
plied with the requirement of law, there- 
fore, the notifications issued under Sec- 
tion 4 (1) of the Act are rendered illegal. 


10. The learned Advocate General 
urged that compliance of Section 4 (1) of 
the Act by publication of the notice of 
the substance of the notification in the 
locality was physically impossible in the 
instant cases as the copy of the Gazette 
containing the notifications, dated 4th 
August, 1973, was not available to the 
Collector or the Land Acquisition Officer 
at Saharanpur before 22nd August, 1973. 
The gazette is published by the State 
Government and if the machinery of the 
Government did not move speedily and 
the Gazette notifications were not avail- 
able to the Land Acquisition Officer or 
the Collector, Saharanpur, within the 
time to comply with the law, the~State 
Government cannot take advantage of its 
own faults and defects in its machinery. 
Once the gazette notification was publish- 
ed in the gazette it is presumed under 
the law that everybody has knowledge 
of that, Moreover the law required the 
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respondents to publish notice of tne sub- 
Stance of the Gazette notifications before 
the expiry of the stipulated period of ob- 
yection so that the affected person could 
file objections, Once the law required 
that the publication of the notificetion in 
the locality should be done before the 
expiry of the stipulated period of time 
it must be complied with strictly. In a 
case where property of è citizen is com- 
pulsorily acquired by the State it is ex- 
tremely essential that the law must be 
strictly complied with and if the autho. 
rities of the State failed to comply with 
the law they will have no sanction or 
authority to acquire a citizen’s property. 
The excuse for non-compliance with the 
requirements of the provisions of Section 
4 (1) as urged by the learned Advocate 
General can hardly be a ground under 
the law to dispense with the requirement 
of law contained in Section 4 (1) of the 
Act. 


11, The case of Mr. James Ste- 
phens decided by Hon’ble K. B. Srivas- 
tava, J. stands on a different footing. In 
that case the land of Mr. Stephens was 
sought to be acquired and for that pur- 
pose notification under Section 4 (1} was 
issued, It appears that Mr. Stephens 
had gone out of India at the time when 
the publication of the notice was done in 
the locality. Subsequently, when Mr. Ste- 
phens returned to India he made an appli- 
cation to the State Government for op- 
portunity of filing objections. The State 
Government accepted his request and 
directed the Land Acquisition Officer to 
allow Mr. Stephens opportunity to file 
objection and to consider the same. Mr. 
Stephens thereupon filed objection but no 
opportunity was given to him as required 
by Section 5-A of the Act, and a notifica- 
tion under Section 6 was issued and the 
land was acquired. Thereupon Mr. Ste- 
phens filed a writ petition in the Lueck- 
now Bench challenging the validity of 
the land acquisition proceedings. One of 
the grounds raised was that he had not 
been given opportunity of hearing as re- 
quired by Section 5-A of the Act. The 
learned Judge recorded a finding that 
there was clear violation of the principles 
of natural justice inasmuch as Mr. Ste- 
phens was entitled to opportunity of hear- 
ing with regard to his objection under 
Section 5-A, The Land Acquisition Officer 
failed to give to him the necessary op- 
portunity and therefore he could not pro- 
duce evidence in support of his objection. 
In that situation an argument was ad- 
vanced on behalf of the State Govern- 
ment that since Mr. Stephens’ objections 
had been filed after the expiry of _ 
statutory period of 21 days, those objec- 
tions were no objections in the eve of 
law, therefore, he was not entitled žo any 
opportunity of hearing. K. B. Srivastava, 
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J. repelled the contention and observed 
that what was given by the State Govern- 
ment by one hand could not be taken by 
the other hand. The learned J udge fur- 
ther observed that it was open to the 
State Government to waive the delay in 
filing objections and to extend the time 
for filing objections. The law laid down 
in the case of James Stephens in my 
opinion does not lend any support to the 
respondent's case. In that case publication 
of notification was done in the locality in 
the manner required by Section 4 (1} of 
the Act within time but since Mr. Ste- 
phens was out of India, he was given op- 
portunity to file his objections. In the 
Instant case, the- publication in the loca- 
lity was not done within time giving op- 
portunity to file objections. There is dif- 
ference in the two situations—in the case 
of Mr, Stephens publication of notice in 
the locality had been done within 21 
days of the publication of Section 4 (1) 
notification in the Official Gazette, thus 
the requirement of Section 4 (1) was com- 
plied with, while in the instant cases the 
Situation is otherwise — admittedly Sec- 
tion 4 (1) was not complied as publica- 
tion in the locality was made after 21 
days of publication of the Gazette notifi- 
cation under Section 4 (1) of the Act. 


12. The requirement of publica- 
tion of the notice in the locality at con- 
venient places was again considered by 
the Supreme Court in the case of Naren- 
drajit Singh v. State of U. P, (AIR 1973 
SC 552). The Supreme Court re- 
iterated the law laid down in Abdul 
Razak’s case AIR 1973 SC 2361 and 
quashed the land acquisition proceedings 
in the case of Narendrajit Singh on the 
ground that the requirement of Section 
4 (1) was not complied with as no publi- 
cation of the notice of the Gazette noti- 
fication was done in the locality. In 
Narendrajit Singh’s case AIR, 1973 SC 552 
the State Government had applied Sec- 
tion 17 (4) and dispensed with the provi- 
sions of Section 5-A with the result the 
opportunity of filing objections by af- 
fected persons whose land was sought 
to be acquired had been taken away by 
the Government, None of the affected 
persons had any right to file any objec- 
tion but even in those circumstances the 
Supreme Court laid emphasis on the com- 
pliance of Section 4 (1) of the Act, The 
argument raised on behalf of the State 
that since no objections were required 
to be filed, the absence of the publication 
of notice in the locality was of no conse~ 
quence as none of the affected persons 
was prejudicially affected because they 
had no right to file objection was repell- 
ed, and the Supreme Court again. empha- 
sised that the absence of public notice 
of the substance of the notification 
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issued under Section 4 (1) of the Act in 
the locality rendered the notification 
illegal and all the subsequent steps taken 
pursuant to that notification were void. 
In view of the law laid down by the 
Supreme Court in the case of Narendra- 
jit Singh it is difficult to accept the con- 
tention of the learned Advocate General 
that no prejudice was caused to the peti- 
tioners as they had filed objections, there- 
fore, requirement of Section 4 (1) was 
substantially complied with. 

13. In the result both the peti- 
tions are allowed. The two notifications 
issued under Section 4 (1) of the Land 
Acquisition Act dated 5th July and 18th 
July, 1973, are quashed. The petitioners 
are entitled to their costs. 

Petitions allowed. 
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M. S. Pearl Sound Engineer, Appel- 
lant v. M/s. Pooran Chand and others, 
Respondents. 


Second Appeal No, 579 of 1965, D/- 
20-12-1974.* 

(A) Civil P. C. (1908), O. 30, R. 1 and 
R. 4 — Applicability — Suit filed in the 
name of firm as well as each partner — 
Not deemed a suit under O, 30, R. 1 — 
5 30, R. 4 inapplicable — (O. 22, Civil 

. C.) 

When a suit is filed impleading the 
firm as well as all its partners, the im- 
pleadment of the firm is unnecessary and 
the firm as a party is merely a surplusage 
inasmuch as the persons whom it stands 
for, are themselvés impleaded in their 
individual names as partners. Such a suit 
cannot be said to have been filed in ac- 
cordance with O. 30, R. 1. To such a suit 
the applicability of O. 22 is not excluded. 
Provisions of O. 30, R. 4 are not attract- 
ed if suit is not filed under R. 1. 

(Para 6) 


(B) Civil P. C. (1908), O. 22, Rr. 3 and 
11 — Death of one of the respondents 
pending appeal — Legal heirs not substi- 
tuted — Appeal abates. 

In the absence of the legal represen- 
tatives of a deceased-respondent the ap- 
pellate court cannot determine anything 
between the appellant and the legal re- 
presentatives, which may affect the rights 
of the legal representatives under the de- 
cree, The effect of the abatement of an 
appeal is that the decree between the ap- 
pellant and the decessed-respondent be- 


*(Against order of R. A. Rahmani, Dist. 
J., Saharanpur, in C. A. 289 of 1964, 
D/- 28-10-1964.) 
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comes final and the appellate court can- 
not, in any way, modify that decree 
directly or indirectly. AIR 1966 SC 1427, 
Rel, on. (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1427 = (1966) 3 SCR 451 7 

Keshav Sahai and M. C. Agrawala, 
for Appellant; Sudhir Chandra Agrawala, 
for Respondents. 

JUDGMENT :--- This is a defendant’s 
appeal arising out of a suit for ejectment 
from the premises in question and for 
recovery of arrears of rent and mesne 
profits. 

2. The case of the plaintiffs was 
that the defendant-appellant had occupi- 
ed the accommodation in question as a 
tenant in the year 1956 agreeing to pay 
rent at the rate of Rs. 250 per annum and 
water charges at the rate of Rs. 5/62/-. 
The rate of rent was subsequently en- 
hanced to Rs. 350/- per annum with effect 
from ist January, 1962. It was alleged 
that the premises belonged to the part- 
nership firm Pooran Chand and Sons, the 
plaintif No, 1 in which the plaintiffs 2 
to 7 were partners. The said accommoda- 
tion was said to have been constructed 
after lst January, 1951. The plaintiffs ter- 
minated the tenancy of the defendant by 
notice dated 25th May, 1963, and as he 
failed to comply with the same. a suit for 
the aforesaid reliefs was filed. 


3. The defendant contested the 
suit on a number of grounds. He alleged 
that the accommodation in question had 
been constructed prior to lst January, 
1951, and as such the suit was barred by 
the provisions of the U. P. Act III of 
1947. He also denied that the rate of rent 
was enhanced to Rs. 350. The trial court 
held that the entire disputed accommo- 
dation was not constructed after lst Janu- 
ary, 1951, that the rate of rent was not 
enhanced from Rs. 250 per annum to Rs. 
350 per annum, that the tenancy was not 
annual but monthly, that nothing was 
due from the defendant against rent for 
the year 1962 and that the suit was bar- 
red by the provisions of Section 3 of the 
U, P. (Temporary) Control of Rent and 
Eviction Act. It also held that the defen- 
dant was liable to pay water charges at 
the rate of Rs, 2.50 p. per month and 
that nothing was outstanding against 
water charges, On those findings the suit 
was dismissed. Aggrieved by that deci- 
sion the plaintiffs preferred an appeal. 
The appellate court below affirmed the 
finding of the trial court to the effect that 
the rate of rent was not enhanced from 
Rs, 250 per annum to Rs. 350 per annum. 
It was held that the U. P. (Temporary) 
Control of Rent and Eviction Act ITI of 
1947 did not apply to the case. It was ob- 
served that the premises in dispute con- 
sisted of a mere room in 1936. Subse- 
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quently a glazed verandah, a kitchen, a 
bath room and a latrine were added to 
that room after 1951. These mejor con- 
structions made after 1951 changed the 
nature of the accommodation and, there- 
fore, the U. P, Act III of 1947 would not 
apply to any part of it. The appeal was, 
therefore, partly allowed. The plaintiffs’ 
suit for Rs, 172 being the rent for the 
period from ist January, 1963 to 27th 
June, 1963 and mesne profits at the same 
rate from 28th June, 1963, till the date 
of possession on payment of proper court- 
fee was decreed, Aggrieved, the defendant 
has come up to this Court in second 
appeal. 


4. Learned counsel for the respon- 


dents at the outset raised a preliminary . 


objection to the maintainability of the 
appeal. He pointed out that Lala Mohan 
Lal Agarwal, plaintiff No. 2-respondent, 
had died during the pendency of this 
appeal and as all his legal heirs were not 
substituted the appeal abated as against 
him, It was urged that the appeal, there- 
fore, was not properly constituted and 
could not be proceeded with and that it 
had abated as a whole. The learned coun- 
sel for the appellants did not dispute the 
fact that the plaintiff no. 2 had died 
during the pendency of this appeal and no 
application for bringing on record his 
legal representatives was filed within the 
period of limitation prescribed for it, He, 
however, submitted that as the suit was 
filed by’ a partnership firm M/s. Pooran 
Chand & Sons, the plaintiff No. 1 in 
which the plaintiffs Nos. 2 to 6 were part- 
ners, it was not necessary to substitute 
the legal heirs of Mohan Lal deceased in 
the appeal, in view of the provisions of 
Rule 4 of Order XXX of the Code of Civil 
Procedure, The learned counsel for the 
respondents, however, submitted that the 
suit was not only filed by the firm M/s. 
Pooran Chand and Sons but was also fil- 
ed by its partners, as plaintiffs 2 to 6; 
hence the provisions of Rule 4 of Order 
XXX did not apply and as the decree 
passed by the appellate court below was 
to the benefit of all the plaintiffs and was, 
therefore, a joint decree, the appeal has 
abated in its entirety. 


5. It is true that the suit was fl- 
ed not only by M/s. Pooran Chand and 
Sons but also by its partners, being plain- 
tiffs 2 to 6. The plaintiff No, 1 M/s. Poo- 
ran Chand and Sons was described as a 
registered partnership firm. It was stated 
in the plaint that the plaintifis 2 to 6 for- 
merly constituted a joint Hindu family 
and carried on business as members of 
the joint Hindu family. Subsequently a 
partnership firm in the name and styla 
of Pooran Chand and Sons was constitut- 
ed and all the assets and liabilities of the 
joint family firm became the assets and 
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liabilities of Pooran Chand and Sons. The 
premises in question became thus the 
asset of the said firm in which the plain- 
tiffs 2 to 6 were the partners. 


6. Rule 1 of Order XXX of the 
Code of Civil Procedure enables any two 
or more persons claiming or being liable 
as partners and carrying on business in 
India to sue or be sued in the name of 
the firm, if any, of which such persons 
were partners at the time of the accruing 
of the cause of ection. It provides a new 
and convenient mode of describing in a 
suit two or more persons claiming or be- 
ing liable as partners, The partners may 
adopt this method and bring the suit in 
their firm name. So also they may be 
sued in their firm name. A firm is a com- 
pendious collective name for the indivi- 
dual members who constitute the firm. 
When a suit is instituted by or against 
a firm it is in reality a suit by or against 
all the partners of the firm. The firmi 
name stands for all those persons who 
were its partners at the time of the ac- 
ecruing of the cause of action, In other 
words, the effect of using the name of the 
firm is to bring all the partners before] 
the court. This enabling provision con- 
tained in Rule 1 of Order XXX does not, 
however, do away with the traditional 
method of bringing a suit by or against 
the partners individually. The partners 
may not choose to file the suit in the 
name of their firm. They may file the 
suit in their individual names either in 
conjunction with the firm or without the 
firm as one of the partners. Such a suit 
would not be a suit under Rule 1 of Order 
XXX, C. P.C. inasmuch as under Rule 1 
the partners may sue or be sued in the 
name of their firm. When the partners 
sue or are sued in their individual names 
only, (and which would be quite legal) 
the provisions of Rule 1 are not invoked. 
So also would be the case when the part- 
ners sue or are sued in conjunction with 
their firm. When a suit is filed implead- 
ing the firm as well as all its partners. 
the impleadment of the firm is unneces- 
sary and the firm as a party is merely 
a surplusage inasmuch as the persons 
whom it stands for, are themselves im- 
pleaded in their individual names as 
partners. Such a suit cannot be said to 
have been filed in accordance with Rule 
1 of Order XXX, C.P.C. To such a suit 
the applicability of Order XXII is not 
excluded. Rule 4 of Order XXX applies 
where two or more persons sue or are 
sued in the name of a firm under the 
provisions of Rule 1 of Order XXX. In 
other words, the provisions of Rule 4 
would not be attracted if the suit is not 
filed under Rule i of Order XXX. Rule 4 
dispenses with the requirement of join- 
ing as a party to the suit the legal re- 
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presentatives of a deceased partner, whe- 
ther he had died before the institution or 
during the pendency of the suit provided 
that the suit had been filed under Rule 1 
of Order XXX, C.P.C., When two or 
more persons sue or are sued in their 
individual names as partners either in 
conjunction with or without the firm, aid 
of Order XXX, C.P.C. is not taken and 
to such a suit Rule 4 of that Order would, 
therefore, not apply.. Hence, where a suit 
is filed by or against two or more per- 
sons in their individual names as part- 
ners in conjunction with the firm or 
without the firm and any of them dies 
during the pendency of the suit, it would 
be necessary to join the legal represen- 
tatives of the deceased as party to the 
suit. 


{. In the instant case, the suit 
was filed in the name of the firm as 
plaintiff No. 1. The partners of the firm 
joined as plaintiffs 2 to 6 in the suit. 
These partners, therefore, did not invoke 
the provisions of Rule 1 of Order XXX 
of the Code of Civil Procedure. They 
could file the suit even without implead- 
ing their firm as plaintiff. The decree, 
which has been passed by the appellate 
court below is in favour of all the plain- 
tiffs. One of the plaintiffs respondents 
died during the pendency. It is a settled 
law that the court will not proceed with 
the appeal (a) when the success of the 
appeal may lead to the court coming to 
a decision which may be in conflict with 
the decision between the appellant and 
the deceased-respondent and, therefore, 
it would lead to the court’s passing a de- 
cree which will be contradictory to the 
decree which had become final with res- 
pect to the same subject-matter between 
the appellant and the deceased-respon- 
dent, (b) when the appellant could not 
have brought the action for the neces- 
sary relief against those respondents 
alone who are before the court and (c) 
when the decree against a surviving res- 
pondent, if the appeal succeeds, be in- 
effective, that is to say, it would not be 
successfully executed. If any one of these 
tests is satisfied the court may dismiss 
the appeal, see Pardip Srichand v. Jag- 
dish Prasad Kishan Chand, AIR 1966 SC 
1427, In the absence of the legal repre- 
sentatives of the deceased-respondent the 
appellate court cannot determine any- 
thing between the appellant and the legal 
lrepresentatives which may affect the 
rights of the legal representa~ 
tives under the decree. The ef- 
fect of the abatement of an appeal is 
that the decree between the appellant 
and the deceased-respondent becomes 
final and the appellate court cannot, in 
any way, modify that decree directly -or 
indirectly. . _ f 
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8. In the present case Mohan Lal 
Agarwal, the plaintiff No, 2 obtained a 
decree from the appellate court below 
against the defendant-appellant. Since 
the legal representatives of Mohan Lal 
Agarwal deceased have not been substi- 
tuted in this appeal the decree in favour. 
of Mohan Lal Agarwal has become final. 
The decree passed by the appellate court 
below is a joint decree in favour of all 
the plaintiffs and is indivisible inasmuch 
as it proceeds on a ground common to 
all the plaintiffs, The interests of the sur- 
viving respondents 3 to 6 and the deceas- 
ed-respondent No. 2 were joint and indi- 
visible. The impugned decree having be- 
come final so far as Mohan Lal Agarwal 
was concerned, the success of the appeal 
would lead to the passing of a decree 
which would be inconsistent and contra- 
dictory to the decree which has become 


‘final with respect to the same subject- 


matter between the appellant and the 
deceased-respondent. The first test men- 
tioned heretofore is, therefore, satisfied. 
That being so, the appeal cannot be pro- 
ceeded with and is to be dismissed. 

9. The appeal is accordingly dis- 
missed. In the circumstances of the case, 
I make no order as to costs. 

Appeal dismissed. 
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Rudra Nath Mishra, Applicant v. 
Kashi Nath Misra and others, Opposite 
Parties. 


Civil Revn. No. 624 of 1966, D/. 7-1- 
1975. 


(A) Civil P. C. (1908), O. 17, R..2 and 
D. 9, R. 13 — Defendant requesting ad- 
journment — Request refused — Decree 
passed is not ex parte — Remedy lies in 
appeal and not under O. 9, R, 13. 
The case had been adjourned at the 
instance of the Court. On the adjourned 
date counsel for defendant moved the 
Court for an adjournment. The applica- 
tion was rejected and the Court proceed- 
ed against the defendant and decreed the 
suit by using the words “ex parte” in the 
judgment, Held, in view of the Explana- 
tion to R. 2, O. 17, the defendant on 
whose behalf his counsel moved an appli- 
cation for adjournment, would be deem- 
ed to have been present on that date and it 
could not be said that the suit was decided 
in his absence. The decision of the Court 
was on merits, notwithstanding the fact 
that the Court used the words “ex parte” 
in the judgment. The remedy against 
that decree for the defendants lay by fil- 
ing an appeal against it and not by pro- 
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ceeding to get it set aside under O. 9, 
R. 13. AIR 1952 All 198 and 1963 All LJ 
450, Relied on; AITR-1962 All 407 and AIR 


1962 All 549, Distinguished, (Para 8) 
Cases Referred: Chronological Paras 
1963 All LJ 450 8 


AIR 1962 All 407 = 1962 AN LJ 495 


9, 10 
AIR 1962 All 549 9 
AIR 1952 All 198 8 


V, K. S. Chaudhary, for Applicant: 
R. Pandey, for Opposite Parties, 


ORDER :— This is an application in 
revision against the order dated 26-2-1966 
of Shri G. D. Dube, Munsif, Ballia (West) 
setting aside the ex parte decree under 
Order IX, Rule 13, C. P.C. 

2. The, facts leading to this appli- 
cation in revision are not disputed and 
may be narrated as follows. 


The plaintiff-applicant filed a suit for 
the recovery of Rs. 510 as damages for 
certain wood alleged to have been cut 
and misappropriated by the defendants. 
Defendant No. 1 alone filed a written 
statement and resisted the claim on vari- 
ous grounds, Issues were framed in the 
case on 7-12-1964 and 12-3-1965 was fixed 
for final hearing. On that date defendant 
No. 1 was absent and his counsel moved 
an application for adjournment and the 
case was adjourned to 9-7-1965. On 9-7- 
1965 the Presiding Officer was absent and 
the case was adjourned to 3-9-1965. On 
3-9-1965 an application 21-D was moved 
on behalf of defendant No. 1 for the ad- 
journment of the case on the ground that 
defendant No. 1 was busy at Lucknow 
in connection with a no-confidence mo- 
tion against the Speaker of the Legisla- 
tive Assembly. This application was re- 
jected by the trial court. The learned 
counsel who moved the application 21-D, 
that day stated that he had no further in- 
structions in the case. The Court then 
proceeded against the defendants ex parte 
and decreed the plaintiffs suit, 

3. Later on, defendant No. 1 mov- 
ed an application under Order IX, Rule 
13, C. P. C. for setting aside the ex parte 
decree, This application was opposed by 
the plaintiff-applicant. It was contended 
by the plaintiff-applicant in the Court 
below that the decision will be deemed 
to have been on merits and there was no 
question of setting aside the ex parte de- 
eree. The trial court overruled this con- 
tention and held that the suit had been 
decreed ex parte and it should be set 
aside, He, therefore, set aside the ex parte 
decree on payment of Rs. 20 as costs to 
the plaintiff-applicant. 

å. The plaintiff has now come up 
in revision before me. 

5. It is contended on behalf of the 
applicant that the view taken by the 


AT. BR. 


Court below is not correct and the order 
peed by the Court below should be set 
aside, 


6. I have heard learned counsel 
for the parties and I have also gone 
through the record. I have come to the 
conclusion that the contention on behalf 
of the applicant has much force. 


4s Order XVII, Rule 2,C.P.C. is 
as follows:—~ 


“Where, on any day to which the 
hearing of the suit is adjourned, the par- 
ties or any of them fail to appear, the 
court may proceed to dispose of the suit 
im one of the modes directed in that be- 
half by Order IX or make such other 
order as it thinks fit. 


Where the evidence, or a substantial 
portion of the evidence, of any party has 
already been recorded and such party 
fails to appear on such day, the Court 
may in its discretion proceed with the 
case as if such party were present, and 
may dispose of it on the merits. 

Explanation— No party shall be 
deemed to have failed to appear if he is 
either present or is represented in court 
by an agent or pleader though engaged 
sare for the purpose of making an appli- 
cation.” 


8. It will thus be seen that para- 
graph 1 of Rule 2 governs the cases 
where the case had been adjourned either 
at the instance of the parties or at the 
instance of the Court suo motu; while 
paragraph 2 governs the cases where sub- 
stantial portion of evidence of any party 
had already been recorded. The fact re- 
mains that the Explanation governs both 
paragraphs 1 as well as 2. In the present 


‘case the case had been adjourned to 3-9- 


1965 at the instance of the Court itself 
because the Presiding Officer was absent 
on 9-7-1965, the preceding date. On 3-9- 
1965 Shri R. N. Chaubey, counsel for de- 
fendant No. 1 opposite party, moved an 
application for adjournment and that was 
rejected by the trial Court. In view of the 
Explanation to Rule 2 quoted above de- 
fendant No. 1 on whose behalf his coune 
sel moved an application for adjournment 
will be deemed to have been present on 
that date and it cannot be said that the 
suit was decided in his absence, As such 
the decision of the Court below was on 
merits, notwithstanding the fact that the 
Court below used the words “ex parte” 
in the judgment. The remedy against 
that decree for the defendants 
lay by (filing an appeal against 
it and it -was not open to defendant 
No. 1 at least, wha had contested the case, 
to get it set aside under Order IX, Rule 
13, C.P.C. I am supported in my view 
by the ruling reported in Girraj Kishore 
v. Maslehuddin (AIR 1952 All 198} and 
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the ruling reported in Gur Prasad v. 
Suraj Kali (1963 All Ly 450). 


9. On behalf of the opposite party 
reference was sought to the rulings re- 
ported in Juggi Lal Kamla Pat v. Ram 
Janki Gupta 1962 All LJ 495 = (AIR 1962 
All 407) and Dewari Lal v. Sunder Lal 
(AIR 1962 All 549). The case reported in 
Juggi Lal Kamla Pat v, Ram Janki Gupta 
{ATR 1962 ‘All 407) (supra) is a Division 
Bench case but is distinguishable on facts. 
In that case the date fixed for final hear- 
ing was 23-5-1956. Before the date fixed, 
i.e., on 22-5-1956, an application was filed 
by one’ P. C. Jain on behalf of the plain- 
tiff for adjournment on the ground that 
. the senior counsel of the plaintiff had 
gone to England and the case could not 
be decided without his presence. The de- 
fendant’s counsel gave his consent also 
for postponement by writing “No objec- 
tion”. But this application was rejected 
by the trial Court on 23-5-1956, Le., the 
date fixed for final hearing, on the ground 
that P. C. Jain, who moved that applica- 
tion, was not competent to move it on 
behalf of the plaintiff. On that very date, 
ie., on 23-5-1956, a second application 
was moved by Sri Gopinath Dikshit. 
counsel for the plaintiff, for adjournment 
and the trial Court ordered that it should 
be put up for disposal on the next day, 
ie., on 24-5-1956, and in the meantime 
the defendant was given an opportunity 
to meet it. It was also -ordered that the 
parties should come ‘prepared with their 
evidence on 24-5-1956. On 24-5-1956 Shri 
Gopinath Dikshit informed the Court that 
he had no instructions to press the appli- 
cation for adjournment and the trial 
Court, therefore, rejected the application 
for adjournment on the ground that the 
affidavit in support of it had not been 
properly sworn. The suit was, therefore, 
dismissed in default of the plaintiff. It 
will be thus seen that the application for 
adjournment on behalf of the plaintiff 
had been moved on 23-5-1956 and it was 
not moved on 24-5-1956 to which date the 
ease had been adjourned. The counsel for 
the plaintiff informed the Court in the 
beginning of the case that he had no in- 
structions to press the application for ad- 
journment and it also appears that he had 
no further instructions also. It will, there- 
fore, follow that no application for ad- 
journment was made on behalf of the 
plaintiff on 24-5-1956, the date fixed in 
the case. The application for adjournment 
had been moved a day before and the 
counsel for the plaintiff informed in the 
very beginning that he had no instruc- 
tions in the case with the result that it 
cannot be held by virtue of the Expla- 
nation attached to Rule 2 of Order XVII 
that the plaintiff was present on account 
of the adjournment application moved on 
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23-5-1956, i.e., a day earlier, As a matter 
of fact, on 24-5-1956 to which date the 
ease had been adjourned the plaintiff was 
not present either in person or by his 
counsel, who stated that he had no in- 
structions in the case, It was, therefore, 
rightly held that the plaintiff could not 
be deemed to be present on 24-5-1956. 


10. The Single Judge case report- 
ed in AIR 1962 All 549 (supra) is also dis- 
tinguishable on facts. In that case the 
date fixed for final hearing was 1-4-1959. 
On that date the defendant made an ap- 
plication for adjournment, The court did 
not pass any orders on that application 
and directed that the application shall be 
put up after the plaintiffs evidence had 
been recorded. After making the appli- 
cation for adjournment the counsel for 
the defendant withdrew from the ease. 
The plaintiff's evidence was recorded and 
the only witness who was produced was 
not cross-examined and then the applica- 
tion for adjournment was taken up and 
it was rejected. It was also held that it 
could not be said that the defendant was 
present on that date. In the above case 
the defendant’s counsel withdrew from 
the case before any order was passed on 
the defendant’s application and evidence 
was recorded in the absence of the defen- 
dant and his counsel who had no oppor- 
tunity to cross-examine the witness. The 
circumstances of the above case were, 
therefore, peculiar as the defendant’s 
counsel had withdrawn from the case be- 
fore any orders could be passed on the 
application for adjournment. 


11. ‘For the reasons given above, I 
am of the opinion that the two Division 
Bench cases cited on behalf of the appli- 
cant are applicable on all fours and the 
decree passed against the defendant will 
be deemed to be a decree passed on 
merits and not ex parte. The application 
in revision is allowed with costs and the 
order passed by the Court below is set 
aside and the application of defendant No. 
1. for setting aside the ex parte decree is 
dismissed with costs. The stay order is 
discharged. 

Revision allowed. 
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_ Civil Misc. Appln. No. 15517 of 1974 
in Second Appeal No. 1866 of 1970, D/- 
20-11-1974. 
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(A) Civil P. C. (1908), 0O. 15, BR. 35 
(U. P.) — Applicability — Inapplicable to 
pending appeals, 
_ Rule 5 which is added to Order 15 by 
tne U. P. (Civil Laws) Amendment Act 
(7 of 1972) is not applicable to cases of 
pending appeals. (Para 6) 

The first hearing under Civil P. C. 
means the date on which issues are settl- 
ed, The question of striking off defence 
on non-deposit of rent etc. arises only 
before the suit is finally disposed of. 
After the decree of the Court dismissing 
the suit intervenes, question of striking 
off defence does not arise. The intention 
of Rule 5 is to strike off the defence only 
before the decree of the court comes into 
existence. Its intention is to prevent the 
proceedings and not to destroy decrees. 
It cannot therefore be contended that as 
the rent is not deposited by the tenant 
before the first date of the hearing of the 
appeal, the defence has to be struck off 
and the appeal be decided without giving 
the tenant a hearing. (Paras 4, 5) 

G. P. Bhargava and A. N., Bhargava, 
for Applicant: K. L, Grover, for Respon- 
dent. 

ORDER :— This application under 
Order XV, Rule 5 of the Code of Civil 
Procedure has been made by the plaintiff- 


appellant for striking off the defence and > 


deciding the appeal without giving the 

defendant-respondent a hearing in the 

appeal because the defendant has not de- 

Feoi the amount of rent alleged to be 
ue, 

2. The plaintiff-appellant had fl- 
ed a suit for ejectment of the defendant 
from the premises in dispute and for re- 
covery of arrears of rent and damages 
for use and occupation, The plaintiff's 
case was that the defendant was his ten- 
ant and had not paid rent. The plaintiff 
claimed to have terminated the tenancy 
by a notice under Section 111 (h) read 
with Section 106 of the Transfer of Pro- 
perty Act, He also claimed that the de- 
fendant had committed default in pay- 
ment of rent as he had not paid rent with- 
in one month of the notice of demand. 
The plaintiff also claimed that the U. P. 
(Temporary) Control of Rent and Eviction 
Act was not applicable to the premises in 
dispute as the constructions had ‘been 
made after 1951. The defence, on the 
other hand, was that the plaintiff was 
not the landlord. There was no default 
in payment of rent and the premises had 
been constructed prior to 1951 and the 
U. P. (Temporary) Control of Rent and 
Eviction Act ‘was applicable, Various 
issues were framed by the trial court. 
The trial court accepting the plaintiffs 
case, and disbelieving the defence version 
decreed the suit. The lower appellate 
court, on appeal filed by the defendant, set 
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aside the trial court’s decree and dismiss- 
ed the plaintiff’s suit. The lower appellate 
court accepted the defendant’s case that 
the plaintiff was not the landlord and 
there did not exist a relationship of land- 
lord and tenant between the parties. It 
further held that on that basis notice ter- 
minating the tenancy was invalid and the 
plaintiff was not entitled to eject the de- 
eet from the accommodation in dis- 
pute. 


3. Rule 5 has been added to Order 
15 of the Code of Civil Procedure. by the 
U. P. Civil Laws Amendment Act, 1972 
ie Act No. 7 of 1972). Rule 5 runs as 
under: 


“5. Striking off defence on non-depo- 
sit of admitted rent, ete.— In any suit by 
a lessor for the eviction of a lessee from 
any immovable property after the deter- 
mination of his lease, and for the reco- 
very from him of rent in respect of the 
period of occupation thereof during the 
continuance of the lease, or of compensa- 
tion for the use or occupation thereof, 
whether instituted before or after the 
commencement of the Uttar Pradesh Civil 
Laws Amendment Act, 1972, the defen- 
dant shall, at or before the first hearing 
of the suit, (or in the case of a suit insti- 
tuted before the commencement of the 
said Act, the first hearing after such com- 
mencement) deposit the entire amount of 
rent, or compensation for use and occu- 
pation, admitted by him to be due, and. 
thereafter throughout the continuance of 
the suit deposit regularly the amount of 
monthly rent, or compensation for use 
and occupation, due at the rate admitted 
by him, and in the event of any default 
in this regard, the Court may unless after 
considering any representation made by 
him in that behalf it allows him further 
time on security being furnished for the 
amount, refuse to entertain any defence 
or, as, the case may be. strike off his 
defence.” 


4, According to the learned coun- 
sel, this provision applies even in cases 
of appeal and if the amount is not depo- 
sited on the first date of hearing of the 
appeal, the defence has to be struck off. 
The argument is that the word ‘suit’ 
should be read as ‘appeal’ and the first 
hearing of the suit should be taken as Ist 
hearing in appeal. The contention is not 
tenable as Rule 5 has been added to Order 
XV which deals with the disposal of the 
suit at the first hearing. The first hearing 
of the suit under the Code of Civil Pro- 
cedure means the date on which issues 
are settled, Under Rule 1 if the parties 
are not at issue on any question of law 
or of fact, the court may at once pro- 
nounce judgment. If the parties are at 
issue’ on ‘some question of law or-of fact, 
the court fixes dates for final hearing of 
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the suit. The question of striking off the 
defence arises only before the suit is 
finally disposed of. After the decree of 
the court dismissing the suit intervenes, 
the question of striking off the defence 
does not arise. 

5. Today the suit stands dismissed 
on the finding that the relationship of 
landlord and tenant does not exist be- 
tween the parties. After this finding and 
the decree of the court below, it cannot 
be possible to strike off the defence and 
reverse the decree on the finding that the 
relationship of landlord and tenant did 
exist. The intention of Rule 5 is to strike 
oi the defence only before the decree 

Iof the court comes into existence. If the 
defence is struck off at this stage the re- 
sult may be the setting aside of the de- 
cree even when on the findings legally 
reached by the court below, it cannot be 
deemed to be contrary to law. The inten- 
tion of Rule 5 which has been inserted in 
Order 15 of the Code of Civil Procedure 
is to prevent proceedings and not to des- 
troy decrees. 

6. Looking from the other angle, 
the first hearing of the appeal takes place 
when it is heard ex parte under Order 41, 
Rule 11, C. P. C., and the respondent can 
vossibly have no opportunity of making 
the deposit before that date. The rule 
cannot, therefore, apply to cases of pend- 
ing appeals. 


i: The application is dismissed, 
Application dismissed. 
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HARI SWARUP, J. 
Dr, Laxmi Narain, Applicant v. Jia 
Lal Jain and another, Respondents. 


Contempt Appin. No. 131 of 
D/- 16-10-1974. 

(A) Contempt of Courts Act (1971), 
S. 2 (b) — High Court’s decree for in- 
junction stayed by Supreme Court — 
Wilful disobedience of decree till its stay 
=- Held could not be inferred. 


Every judgment-debtor has a right 
to challenge the decree in a superior 
court and to obtain the stay of its opera- 
tion. If he proceeds to obtain such an 
order, it does not mean that he intends 
to disobey the decree till the operation 
of the decree is stayed. (Para 3) 

Where the operation of the decree of 
the High Court directing the defendants 
not to interfere with the plaintiff's fune- 
tioning and discharging his duties as 
Principal of the College was stayed. by the 
‘Supreme Court in appeal, it was held 
‘that wilful disobedience of the order of 
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injunction could not be inferred from 
the inaction of the College to invite the 
decree-holder to come and take charge of 
the office of Principal. The circumstances 
were not sufficient for drawing the con- 
clusion that the opposite parties either 
intended or actually disobeyed the de- 
cree of the High Court. (Para 3) 


Further, the decree-holder could 
have put his decree into execution and if 
the execution court had found that the 
judgment-debtor had opportunity to obey 
the decree and had not obeyed it, the 
court could have taken coercive measures 
against the opposite parties. Contempt 
proceedings are not meant to pressurise 
judgment-debtors. (Para 4) 

A. K. Yog, for Applicant, 

ORDER :— This is an application 
under Section 12 of the Contempt of 
Courts Act. The plaintiff had instituted 
a suit for a permanent injunction to res- 
train the defendants from interfering with 
the plaintiff's functioning as Principal of 
the Vaish Degree College, Shamli, The 
suit was dismissed. Lower appellate court 
allowed the appeal and decreed the suit 
directing defendants 1, 2, 4, 5,6 and 7 
not to interfere with the plaintiff's func- 
tioning and discharging his duties as 
Principal of the Vaish Degree College 
till his services were validly terminated. 
Defendants’ came to this Court in ap- 
peal. The appeal was allowed so far as 
defendants 1 and 5 were concerned, and 
the decree was maintained against defen- 
dants 2, 4, 6 and 7, Opposite party No. 2 
in the present application was defendant 
No. 7 in the suit. Opposite party No. 1 
in the present case was not a defendant 
in the suit but he has been impleaded on 
the ground that he had been described in 
the memorandum of appeal as Secretary 
of the College, It is alleged that on 31st 
July, 1974, the plaintiff-applicant sent 
telegrams to opposite parties asking them 
to hand over to the plaintiff the records, 
keys and other properties of the College. 
Later on a telegram was sent to opposite 
party No. 2 to hand over to the applicant 
the college money and a list of records 
of the College. On 2-8-74 opposite party 
No, 1 sent a letter to the applicant stating 
that the telegram was meaningless and 
vague, that the result of the second appeal 
pending in the High Court was not yet 
known to him and he was contacting his 
counsel, He further asked the plaintiff to 
contact him on the 12th. But on 5th Au- 
gust 1974, the defendants went to the 
Supreme Court and moved an application 
for special leave to appeal against the 
High Court’s decree and another applica- 
tion for grant of an interim order staying 
operation of the decree in the suit, The 
Supreme Court on 26-8~-74 granted special 
leave to file the appeal and stayed opera- . 
tion of the High Court's decree. 
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2. Now it is alleged that as the 
applicant was not allowed to function as 
Principal of the College between the 
period when the High Court decided the 
appeal and the period when Supreme 
Court granted the stay, the opposite par- 
ties had committed contempt of the court 
by disobeying the decree of the Higk 
Court. There is no aliegation however in 
the affidavit that the applicant had ever 
gone to the college to function as the 
Principal. Only telegrams were sent re- 
quiring opposite parties to hand over to 
him the records, keys, etc. It is not under- 
standable how this could be done with- 
out the applicant’s going to the College. 
Further, from the letter of 2~8-74 written 
by opposite party No. 1 it appears that 
till then he had no knowledge of the High 
Court’s decree, On 5-8-74, application for 
special leave had been moved in the 
Supreme Court. The matter had since 
then become sub judice. Ultimately. the 
Supreme Court granted leave to appeal 
and also stayed the operation of ihe 
decree, 


3 Every judgment-debtor has a 
right to challenge the decree in a supe- 
rior court and to obtain the stay of its 
operation. If he proceeds to obtain sych 
an order, it does not mean that he intends 
to disobey the decree till the operation 
of the decree is stayed. Wilful disobedi- 
ence of an order of injunction cannot be 
inferred from the inaction of the Insti- 
tution to invite the decree-holder to come 
and take charge of the office, The circum- 
stances established in the case are not 
sufficient for drawing the conclusion that 
the opposite parties had either intended 
or actually disobeyed the decree of this 
Court. 

4, Further, the applicant could 
have put his decree into execution and 
if the execution court had found that the 
judgment-debtor had opportunity to obey 
the decree and had not obeyed it, the 
court could have taken coercive measures 
against the opposite parties. Contempt 
proceedings are not meant to pressurise 
judgment-debtors. l 

5. The application is rejected. 

Application dismissed. 
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R. L. GULATI, J. 
Shambho Nath, Petitioner v. , Radhey 
Shyam and others, Opposite Parties. 
Civil Misc. Writ No. 5934 of 1974, D/- 
20-1-1975. 
(A) U. P. Urban Buildings i (Rėgula- 
tion of Letting, Rent and Eviction) Rules 
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Shambhe Nath v. Radhey Shyam (Gulati J .} 


A.L R. 


(1972), Rule 16 (2) (b) and (d) — Appli- 
cation by landlord for release of a shop 
— Case of the landlord covered by Rule 
16 (2) (d) — Tenant having alternative 
accommodation im the same locality — 
No loss of goodwill if the tenant shifts 
to that accommodation — Whether shop 
can be released. 


Rule 16 (2) (d) does not contain an 
overriding consideration in the sense that 
if that rule was applicable all other con- 
sideration went into the background. For 
example, if a person was carrying on 
a business at a particular place since long 
which was his only source of income and 
no alternative accommodation was avail- 
able where he could shift his business, 
his need could be given a preference over 
the need of the landlord even if Rule 16 
(2) (d) applied to him and his application 
for release could be dismissed. But where 
the case of the landlord was covered by 
Rule 16 (2) (d) (as in the instant case) and 
the tenant of the shop had an alternative 
accommodation where he could shift his 
business without loss of goodwill, the 
application of the landlord could be 
allowed and the shop could be released 
to him under Rule 16 (2) (b). W. P. 1575 
of 1971. D/~ 13-9-74 (All.), Referred. 

(Para 3) 
~ (B) Constitution of India, Art, 226 — 
Powers of the High Court — Whether 
events subsequent to impugned order can 
be __ taken into account. (U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Rules (1972), R. 16 (2) (d)). 


In a writ petition by the tenant to 
quash the order of the District Judge re- 
leasing the accommodation to the land- 
lord under Rule 16 (2) (d) of the Evic- 
tion Rules on the ground that the tenant- 
petitioner had sold his house after the 
impugned order and had, therefore, no 
alternative accommodation, it was held 
that the High Court exercising jurisdic- 
tion under Art. 226 could not act like a 
Court of Appeal and take into considera- 
tion events subsequent to the impugned 
order of the District Judge. The voluntary 
sale of his house which could be an alter- 
native accommodation by the tenant sub- 
sequent to the impugned order was, 
hence, not taken into consideration and 
the order of the District Judge was not 
quashed. (Para 4) 
Cases Referred: Chronological Paras 
(1974) Civil Misc. W. No. 1575 of 1971, 

D/- 13-9-1974 (All.) 2 

Brijesh Verma, B. Prasad, for Peti- 
tioner; S. B. Chaudhary, for Opposite 
Parties, 

ORDER :— The petitioner is a tenant 
of Shop No, 186/211 situate in Mandi 
Modhoganj, Allahabad, The first and the 
second respondents are the owners of the 
shop and shall hereinafter be referred to 
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as the landlords, The landlords applied 
under Section 21 of the U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972 for the release of 
the shop on the ground that a son of one 
of the landlords, had obtained a degree 
in M. Sc. Agriculture and wanted to set 
up a business of oil expeller in the shop 
in dispute. This application was rejected 
by the Prescribed Authority but has been 
allowed on appeal by the 3rd respondent, 
the Additional District Judge, Allahabad. 
The petitioner has challenged this order 
in the present writ petition. 


2. The main contention raised by 
the learned counsel for the petitioner is 
that the Additional District Judge has not 
considered the comparative needs of the 
petitioner and the landlords and, as such, 
his order is bad in law. It has further 
been contended that the District Judge 
has also not given due consideration to the 
findings recorded by the Prescribed Au- 
thority that the petitioner had acquired 
goodwill in respect of the shop in ques- 
tion. He has relied upon a decision in 
Bechan Ram v. State of U. P. (Civil Mise. 
Writ No. 1575 of 1971 (AIL) decided on 
13-9-1974) where I have held that in the 
case of a business premises it is neces- 
sary that the tenant’s goodwill, if any, 
should also be taken into consideration. 
In the instant case, I find that the learn- 
ed District Judge has considered the ques- 
tion of goodwill. His view that loss of 
goodwill can be compensated under the 
Act by payment of 2 years’ rent may or 
may not be correct, but other facts found 
by him show very clearly that the peti- 
tioner would not suffer loss of goodwill, 
_if he has any. It has been found that the 
petitioner has already built a house in 
Mutthiganj area, which is at a short dis- 
tance from the shop in dispute and is in 
the same locality. In such a case it can- 
not be said that the petitioner would suf- 
fer loss of goodwill if he is asked to shift 
to his own newly built house. It has also 
been found that the petitioner has ano- 
ther rented accommodation where he is 
residing as well as carrying on his busi- 
ness of “Gur Ki Sev” and “Ramdana Ki 
Laiya”. The learned Judge has also found 
that the size of the petitioner’s family is 
very small consisting of himself and his 
wife and he has an alternative accommo- 
dation where he can reside as well as 
carry on his business. He has relied upon 
Rule 16 (2) (b) of the Rules framed under 
the Act which provides that a tenant hav- 
ing suitable alternative accommodation 
to shift his business without substantial 
justification for 

application for 


loss furnishes greater 
allowing the landlord’s 
release. 


3. The release. application was 
based upon Rule 16 (2) (d). which pro- 


Shambho Nath v. Radhey Shyam 


(Gulati J.) [Prs, 1-5] All. 215 


vides that where a son of the landlord 
has completed his technical education 
after the building was originally let out 
and is not employed in Government ser- 
vice and wants to engage in self-employ- 
ment his need shall be given due consi- 
deration, Now it is not denied that the 
son of one of the landlords has obtained 
a degree in M, Se. (Agriculture), which 
is a technical qualification and the busi- 
ness of extraction of oil, which he intends 
to open, is directly connected with his 
technical education. Having regard to the 
fact that the petitioner had a suitable 
alternative accommodation and there 
would be no loss for goodwill, the re- 
quirements of Rule 16 (2) (d) would natu- 
rally tilt the balance in favour of the 
landlord. Of course Rule 16 (2) (d) does 
not contain an overriding consideration 
in the sense that if that rule is applicable 
all other considerations go into the back- 
ground. For example if a person is carry- 
ing on business at a particular place since 
long, which is his only source of income 
and no alternative accommodation is 
available where he can shift his business, 
his need may be given preference over 
the need of the landlord even if Rule 16 
(2) (d) applies. In such a case the land- 
lord may be asked to search some other 
place for his son. But such is not the 
situation in the instant case. The peti- 
tioner has a house of his own and has 
also a rented accommodation so that he 
can easily reside as well as carry on his 
business in the alternative accommoda- 
tion available to him. 


4. An attempt has been made by 
the petitioner to counteract the finding 
of the learned Judge by saying that he 
had sold away his house and, as such the 
alternative accommodation had disappear- 
ed. The order of the District Judge is 
dated 28th August, 1974 and the house is 
alleged to have been sold on Ist Novem- 
ber, 1974, I am afraid, in such cirecum- 
stances the petitioner cannot be allowed 
to take advantage of the sale of his house 
which he made voluntarily and not under 
any legal compulsion, The legality of the 
order of the District Judge has to be 
judged with reference to the circum- 
stances as they existed at the time the 
order was passed, At that time the newly 
built house of the petitioner was very 
much there. This Court exercising juris- 
diction under Article 226 of the Consti- 
tution cannot act like a court of appeal 
and take into consideration the subse- 
quent events. 


5. In the r 
and is dismissed 








te the petition fails 
costs. _ A, 

dismissed. 
QS NM h 
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T. S. MISRA, J. 


Raj Kumar, Petitioner v. The State 
of U. P. and others, Opposite Parties. 


awe Petn. No. 268 of 1970, D/- 9-1- 


(A) Constitution of India, Art, 226 — 
Writ petition — Impugned order joint 
and indivisible against respondents Nos. 5 
to 10 — Death of respondents Nos. 6 and 
8 — Legal representatives not brought on 
record — Whether petition abates against 
all respondents as a whole. (Civil P. C. 
1908, O. 22, R, 4), 

Three tests regarding abatement of 
appeals which have been laid down in 
AIR, 1972 SC 1181 apply to writ petitions 
also. The tests are not cumulative and 
even if one of them is satisfied the court 
can dismiss the appeal. (Paras 1 and 2) 

These tests can be applied in the case 
of writ petitions also. (Para 3) 

The impugned order of the Deputy 
Director of Consolidation was that the 
petitioner had not perfected his title by 
adverse possession against the respon- 
dents Nos. 5 to 10. The order was- joint 
and indivisible against all respondents. 
Respondents 6 and 8 died during the pen- 
dency of writ petition. Their legal repre- 
sentatives were not brought on record 
‘and the petition abated against them. The 
question was whether the writ petition 
abated as a whole against all the respon- 
dents. Held, that if the petitioner suc- 
ceeded in the petition it would lead to 
the court’s coming to a decision that the 
petitioner had perfected his title by ad- 
verse possession over the entire plot 
which would be quite contrary to the de- 
cision of the Deputy Director of Consoli- 
dation. There was no partition of the plots 
in dispute by metes and bounds and no 
specific portion had been allotted to the 
Share of the deceased respondents Nos. 
6 and 8. There would, therefore, be two 
inconsistent and contradictory orders in 
case the petitioner succeeded as the im- 
pugned order against the deceased res- 
pondents had become final. The petition 
having abated against respondents 6 and 
8, it abated as a whole against the other 
respondents also. AIR 1962 SC 89 and AIR 
1973 All 146: 1974 RID 130 (All), Rel.:on. 


(Para 3) 
Cases Referred: Chronological Paras 


1974 RD 130 = 1974 All WR (HC) 79 1 
AIR 1973 All 146 = 1973 RD 458 i, 3 
AIR 1972 SC 1181 = (1973) 1SCR63 2 
AIR 1962 SC 89 = (1962) 2 SCR 636 1 

M. M. Lal, for Petitioner; Chief 
Standing Counsel (O. N. Zutshi) and B. L. 
Shukla, for Opposite Parties. 
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ORDER :— This is a writ .petition 
under Article 226 of the Constitution of 
India seeking for Writ of Certiorari to 
quash the orders passed by the opposite 
parties Nos, 4, 3 and 2, being Annexures 


‘Nos. 7, 8 and 9. It appears that when the 


writ petition was filed Devi Shanker 
opposite party No. 6 had already died. 
However, during the pendency of the writ 
petition Gauri Shanker opposite party 
No, 8 also expired. The petitioner did not 
have the legal representatives of the de- 
ceased Devi Shanker and Gauri Shanker 
substituted and the petition abated against 
the said opposite parties Nos. 6 and 8 vide 
order of this Court dated 16-11-1972. A 
preliminary objection was raised on be- 
half of the opposite parties that in the 
circumstances the writ petition being not 
properly constituted, cannot proceed and 
has abated as a whole. For the petitioner 
it was urged that the writ petition would 
not abate as a whole inasmuch as the 
consolidation authorities, whose orders 
were being impugned, had defined the 
shares of the opposite parties Nos. 5 to 
10 and had directed for the partition of 
the land in question accordingly. The pe- 
titioner had claimed title to the land on 
the ground that he had perfected his title 
by remaining in hostile possession thereof 
for more than the prescribed period. Since 
the shares of opposite parties Nos. § to 
10 were defined, he could still be declar- 
ed to have an interest in the land over 
which the surviving opposite parties Nos. 
5, 7, 9 and 10 were claiming their right 
and interest and an order could be passed 
in the writ petition which would not 
result in any inconsistency, In support 
of this contention the learned counsel re- 
ferred me to a decision of the Supreme 
Court in State of Punjab v. Nathu Ram, 
AIR 1962 SC 89. He also placed reliance 
on two decisions of this Court in Anwar 
Khan v. Deputy Director of Consolida- 
tion, 1973 RD 458 = (AIR 1973 All 146) 
and Nasir Ahmad v, Baboo Lal, 1974 RD 
130 (All)..In my view, none of these de- 
cided cases helps the petitioner. It is by 
now a settled law that the courts would 
not proceed with an appeal: 


(a) when the success of the appeal 
may lead to the Court’s coming to a de- 
cision which will be in conflict with the 
decision between the appellant and the 
deceased respondent and therefore which 
would lead to the Courts passing a de- 
eree which will be contradictory to the 
decree which had become final with res- 
pect to the same subject-matter between 
the appellant and the deceased respon- 
dent; 


(b) when the appellant could not 


have brought the action for the necessary 


relief against those. respondents alone 
who are still before the Court: and 
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(c) when the decree against the sur- 
viving respondents, if the appeal suc- 
ceeds, be ineffective that is to say it 
could not be successfully executed. 


Ze These three tests are not cumu- 
lative tests. Even if one of them is satis- 
fied the court may dismiss the appeal. 
(See R. P. Gupta v. Murli Prasad, AIR 
1972 SC 1161). 


oe These tests can be applied in 
the case of writ petitions as well. In fact, 
these three tests were applied in the case 
of writ petition in 1973 RD 458 = (AIR 
1973 All 146) (supra). In Anwar Khan’s 
case also the respondent No. 2 had died 
and his legal representatives were not 
brought on record. The writ petition 
had abated against him. A preliminary 
objection was raised that in the circum- 
stances the writ petition could not pro- 
ceed inasmuch as the finding of the De- 
puty Director of Consolidation was joint 
and: indivisible. That contention prevailed 
and it was held that the petition abated 
as a whole. Applying the aforemention- 
ed principles to the present case I am of 
the view that the preliminary objection 
raised is well founded. The petitioner, as 
pointed out above, had claimed title to 
the land on the basis of his hostile pos- 
session, A concurrent finding of fact was 
recorded by the consolidation authorities 
that the petitioner had not perfected his 
title by adverse possession. Now, if the 
petitioner succeeds in this writ petition 
against the surviving contesting respon- 
dents, that would lead to 2 finding in- 
consistent with the one which was re- 
corded by the consolidation officer and 
confirmed by the Settlement Officer Con- 
solidation and the Deputy Director of 
Consolidation, If the petitioner is to suc- 
ceed in the petition it would lead to the 
court’s coming to a decision that the peti- 
tioner had been in adverse possession of 
the plot in dispute and he thereby per- 
fected his title over the entire plot where- 
as the concurrent finding recorded by the 
consolidation officer, Settlement Officer, 
Consolidation and Deputy Director of 
Consolidation is that the petitioner was 
not in adverse possession. No partition by 
metes and bounds has yet taken place 
and no specific portion of the plot in dis- 
pute has been allocated to the deceased 
respondents. That being so, it cannot be 
said that the deceased respondents were 
not necessary parties to the writ petition. 
The impugned orders are indivisible and 
proceed on a ground common to the res- 
pondents Nos, 5 to 10. The interest ‘of 
the surviving respondents and the de- 
ceased respondents were joint and indivi- 
sible. Hence, in the event of success of 
the writ petition there will be two incon- 
sistent and contradictory orders. The im- 
pugned: orders against the deceased res- 
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pondents have already become final. 
The writ petition having abated against 
deceased respondents Nos. 4 and 8, can- 
not, therefore, proceed and is liable to 
be dismissed. l 
4. The writ petition is accordingly 

dismissed with costs. 
Petition dismissed. 


AIR 1975 ALLAHABAD 217 
R. L. GULATI, J. 


Ram Nath Gupta and others, Peti- 
tioners v. Second Additional District 
Judge and others, Respondents. 

Civil Mise, Writ No. 4519 of 1974, 
D/- 8-1-1975. 

(A) U. P. Urban Buildings (Re- 
gulation of Letting, Rent and Evic- 
tion) Act (13 of 1972), S. 21 — Right 
of landlord to eject tenant on ground of 
his bona fide requirement — Is not an 
unfettered right — Landlord building 
new house and letting it — Inference. 


section 21 permits a landlord to eject 
his tenant if he wants to occupy the house 
himself, But:the Legislature in its wis- 
dom has placed certain restrictions on 
that right. The first restriction is that he 
must prove that he needs the house bona 
fide for his personal occupation and se- 
condly he has to show that the hardship 
likely to be caused to him, in case he is 
not allowed to occupy his own house, will 
be greater than the hardship caused to 
the tenant, if he is evicted. The law 
clearly militates against the view that a 
landlord has the unfettered right to 
occupy his own house after ejecting a 
tenant, (Para 3) 

The fact that the landlord construct- 
ed a new house and let it out has material 
bearing upon genuineness and bona fide 
nature of the landlord’s claim (Para 3) 


K. B. Mathur, for Petitioner; Stand- 
ing Counsel, for Respondents. 

ORDER :—— The petitioners Nos. 1 to 
3 are the sons and petitioner No. 4 is the 
widow of one Mohan Lal. They are resid- 
ing in a rented house in Old Katra, Alla- 
habad, on a rent of Rs, 11 per month. The 
third respondent, Smt. Inder Devi is the 
owner of this house. She has been living 
with her two sons, Mahesh Prasad and 
Ganesh Prasad, in a rented house on a 
monthly rent of Rs. 10. Ganesh Prasad 
has built a house in Mumfordganj loca- 
lity at Allahabad. A part of the house is 
in the occupation of Ganesh Prasad and 
the rest has been let out to tenants. 
Inder Devi moved an application under 
Section 21 of the U. P, Urban Buildings — 
(Regulation of Letting Rent and Eviction) 
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Act (Act No. XIII of 1971) seeking eject- 
ment of the petitioners on the ground 
that she wanted the house in their pos- 
session for her own personal occupation 
as the house in which she was living was 
too small for her family consisting of 
herself, her son, his wife and three child- 
ren. The petitioners filed objections stat- 
ting that they had been living in ithe 
house since 1924, their family was large 
having nine members and their income 
was meagre being only Rs. 125/- per 
month and that they had no alternative 
accommodation where they could shift. 
The prescribed authority rejected the ap- 
plication holding that the need of the 
landlady was not genuine, bona fide and 
pressing. There was not much difference 
in the accommodation in which she was 
living and the accommodation in which 
the petitioners were living. She appealed 
against that order. The Second Additional 
District Judge, Allahabad, has allowed 
the appeal and has directed the peti- 
tioners to vacate the house within three 
months. The petitioners are aggrieved 
and have approached this Court under 
Article 226 of the Constitution. 


2. Section 21 enumerates the cir- 
cumstances under which the Prescribed 
Authority may order the eviction of a 
tenant, One of such grounds is contained 
in clause (a) which provides that if a 
building is bona fide required by the 
landlord for his personal occupation, the 
Prescribed Authority may order the evic- 
tion of the tenant. Rules have been fram- 
ed to carry out the purpose of the Act. 
ae 16 relates to Section 21 and pro- 
vides:— 


“In considering the requirements of 
personal occupation for purposes of resi- 
dence by the Jandlord or any member 
of his family, the prescribed authority 
shall, except in cases provided for in the 
explanation to Section 21 (1), take into 
account the likely hardship to the tenant 
from the grant of the application as 
against the likely hardship io the land- 
lord from the refusal of the application 
and for that purpose shall also have re- 
gard to such facts as the following:— 


(a) Where the landlord already has 
adequate and reasonable suitable accom- 
modation having regard to the number 
of members of his family and their res- 
pective ages and his means and social 
status, his claim for additional require- 
ments shall be construed strictly.” 


3. From a reading of the section 
and the rules together it is clear that a 
landlord can succeed in ejecting his ten- 
ant only if he proves that he bona fide 
needs the accommodation for his personal 
use and that the likely hardship which 
shall be caused to him, if his application 
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is rejected, will be more than the likely 
hardship that would be caused tọ the 
tenant, in case his application is allowed. 
Another factor which has to be taken in- 
to consideration is as to whether the 
landlord has in his possession other suit- 
able accommodation having regard to the 
members of his family etc, If he has 
such an accommodation then his claim 
for additional accommodation shall be 
construed strictly. The order of the learn- 
ed Additional District Judge shows that 
his approach has been erroneous. He has 
not kept in view all the requirements of 
the law as enumerated above. The Pres- 
cribed Authority has found that the ac- 
commodation in the house which she 
wants to occupy is almost the same as 
the accommodation in the house in which 
she is presently living. The rent of the 
two houses is almost equal being Rs. 10 
and Rs. 11 respectively, These were rele- 
vant circumstances bearing upon the 
genuineness and bona fide nature of her 
claim. The learned District Judge has not 
taken into consideration these cireum- 
stances. It has also been found as a fact 
that one of the sans of the landlady has 
constructed a big house, a part of which 
has been let out to tenants. The house 
has been constructed out of the funds 
provided by the landlady. This fact has 
also been admitted by Mahesh Prasad in 
his affidavit filed before the Prescribed 
Authority. It is clear therefore that ‘the 
landlady has an alternative accommoda- 
tion where she can reside as a matter of 
right even if she wants to or is forced 
to leave the house in which she is pre- 
sently residing. In reply to the argument 
that had the landlady bona fide wanted 
to live in her own house, she would not 
have allowed her son to let out a portion 
of the newly built house, this is what the 
learned District Judge has stated: 


“Obviously that portion has been let 
out at a considerable higher rent than the 
accommodation in question fetches. I do 
not think that the intention of the legis- 
lature was to force a person to occupy 
the house which can profitably be let 
ou 33 , 


Now, it is true that a landlord cannot be 
restrained from letting out his house, but 
if he constructs a new house and lets it 
out to tenants, it would be a material cir- 
cumstance bearing upon the genuineness 
and bona fide nature of his claim to ejeci 
a sitting tenant on the ground that he 
wants to use that house for his personal 
occupation, The view of the learned 
Judge that such a circumstance:is wholly 
immaterial is not correct. Further down 
in the same paragraph the learned Judge 
has made the following observation: 
“Even if the newly constructed honse 
was available to the appellant then aiso 
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in my opinion she could not be forced 
to go and live im that house. It is her 
choice to live in the house she likes, If 
she likes to live in the house in question, 
it is not for any one to tell her that she 
should not live in that house.” 


This approach is again wrong. If a land- 
lord had unfettered right to live in his 
own house, which is in the occupation of 
a tenant, there was hardly any need for 
the legislature to enact Section 21. That 
section, no doubt, permits a landlord to 
eject his tenant if he wants to occupy the 
house himself But the Legislature in its 
wisdom has placed certain restrictions on 
that right. The first restriction is that he 
must prove that he needs the house bona 
fide for his personal occupation and 
secondly he has to show that the hard- 
ship likely to be caused to him, in case 
he is not allowed to occupy his own 
house, will be greater than the hardship 
caused te the tenant, if he is evicted. The 
law clearly militates ` against the view 
that a landlord has the unfettered right 
to occupy his own house after ejecting a 
tenant. The learned Judge seems to be 
of the opinion that all the landlord has 
to do is fo ask for the eviction of his 
tenant on the ground of his personal 
need and such a request is bound to be 
allowed. This view is palbably erroneous 
and contrary to the spirit and the letter 
of the law. 


4. Although the learned Judge has 
taken note of Rule 16, but he has not 
compared the likely hardship of the land- 
lady and the tenant. He has found that 
the number of the members of the family 
of the landlady is six while the number 
of the members of the petitioner is nine. 
He has also found that the petitioners are 
not of affluent circumstances, They are 
living in the house since long. He has not 
found that there is a suttable alternative 
accommodation to which they could shift. 
If they are evicted they might be on the 
road and being men of poor means they 
would not be able fo find a house on a 
rent which they can afford. The landlady 
on the other hand is living in a rented 
house even though she says that she has 
been served with a notice of ejectment 
by the landlord yet she has an alterna- 
tive house in Mumfordganj where she can 
live as a matter of right. The learned 
Judge had to take these facts into consi- 
deration before coming to a finding as 
to who was likely to suffer more hardship 
the landlady or the tenant. The learned 
Judge has no doubt recorded a finding 
that the need of the two are balanced 
but this finding does not appear to have 
been recorded after taking into considera- 
tion all the facts and circumstances, as 
are required to be considered under Rule 
16. The order of the learned Judge, there- 
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fore, suffers from manifest error and 
cannot be upheld. 


5. It may be mentioned that the 
learned counsel appearing for the res- 
pondents urged that the landlady wanted 
to demolish the house and reconstruct it 
and, as such, her case was covered by 
clause (b) of Sectoin 21 (1) which pro- 
vides that the Prescribed Authority may 
order eviction of a tenant if the building 
is in delapidated condition and is requir- 
ed for the purpose of demolition and new 
construction. In the first place, this 
ground does not seem to have been press- 
ed before the Prescribed Authority be- 
cause I find no mention about it in its 
order even though a faint suggestion was 
made in the application under Section 21 
that she wanted to live in the house after 
reconstructing it; secondly, before an 
accommodation is released in favour of 
the landlord on this ground the require- 
ments of Rule 17 have to be satisfied. 
which reads:— 


“17. APPLICATION FOR RELEASE 
ON THE GROUND OF DEMOLITION 
AND NEW CONSTRUCTION (Section 21 
(1) (b) and S. 34 (8)— 

(1) Before allowing an application 
for release of a building under Section 21 
(1) (b) on the ground that it is required 
for purposes of demolition and new con- 
struction, the Prescribed Authority shall 
satisfy itselfi— 

(i) that the building requires demoli- 
tion; 

(ii) that a proper estimate of expendi- 
ture over the proposed demolition 
and new construction has been pre- 
pared; : 

(iii) that a plan has been duly prepar- 

ed-and conforms to the. bye-laws 
or regulations of the local autho- 
rity or other statutory autho- 
rity under any law in that behalf 
for the time being in force; and 

(iv) that the landlord has the financial 
capacity for the proposed demoli- 
tion and new construction.” 

None of these requirements have been 
found by the Prescribed Authority, obvi- 
ously because such a ground was not 
pressed nor such ground appears to be 
pressed on appeal as there is no mention 
of it in the impugned order of the learned 
Additional District Judge. In these cir- 
cumstances it is not possible to entertain 
such a plea at this stage. 


6. In the result the petition suc- 
ceeds and is allowed. The order of the 
Second Additional District Judge, Alla- 
habad dated 14th May, 1974 fa copy of 
which is Annexure ‘5’ to the writ peti- 
tion) is quashed. He is directed to restore 
the appeal to its original number and to 
decide the same afresh in accordance 
with law and in the light of the observa- 


220 All. [Prs, 1-2] 


tions made above. The petitioners are 
entitled to their costs. l 


Petition allowed. 
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-- Mastan Chand, Petitioner v. The Dis- 
trict Judge, Muzaffarnagar and others. 
Respondents. 

Civil Misc. Writ No. 7296 o2 
D/- 20-12-1974. 

(A) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 3 — 
Permission to evict tenant from shop on 
ground of personai need and of old age 
of tenant resulting in his incapacity to 
pursue his profession — Permission can- 
not be granted. 


Where a landlord applies for permis- 
sion to evict a tenant on the ground that 
he needs the accommodation (shop in the 
instant case) for his personal use, the per- 
mission can be sranted if on a fair com- 
parison of the landlord and the tenant, 
the need of the landlord is found to be 
greater, But the permission cannot be 
granted on the ground that the tenant 
who was a hakim by profession, had 
become too old and was no longer fit to 
carry on his profession and as such, no 
longer needed the shop. (Para 2) 


A citizen has a fundamental right 
to engage himself in a business cr pro- 
fession for as long as he likes. It is not 
open to a third përson, including an au- 
thority under the Rent Control Act, to 
declare a person unfit to carry on his 
profession or business and to force him 
to vacate the premises, from which he 
carries on his business or profession. Due 
to old age, infirmity or similar other cau- 
ses, the extent of a person’s business or 
profession may shrink considerably but 
that is no ground upon which permission 
ean be granted to the landlord to evict 
him. (Para 2) 


1972. 


As a matter of fact, the old age and 
infirmity of the tenant is a factor in his 
favour in the matter of comparison of 
` his need with the need of the landlord. | 

. (Para 2) 

P. S. Nigan and R. S. Dwivedi, for 
Petitioner; Standing Counsel, for Respon 
dents. 

ORDER :— The petitioner is a dis- 
placed person from Pakistan and since 
1948 has been occupying shop No. 169/168 
in Mohalla .Shekh Zadam, town Kandhla, 
district Muzaffarnagar, of which the op- 
posite party No, 3, Smt, Shakooran, is 
the owner. He has been practising as a 


Hakim. The landlady moved an applica- 
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tion under Section 3 of the U. P. (Tempo- 
rary) Control of Rent and Eviction Act, 
1947, for permission to file a suit against 
him on the ground that on account of his 
old age he was no longer fit to carry on 
the profession of a Hakim and as such 
he did not need the shop in question, 
whereas she wanted the accommodation 
for her husband to enable. him to open 
a tailoring shop there. The petitioner filed 
his objection saying that he was still fit 
to carry on his.profession with the help 
of his son and filed a medical certificate 
to support his claim. The petitioner’s ob- 
jection was not accepted and the Rent 
Control and Eviction Officer allowed the 
application. The petitioner went up in 
revision before the Commissioner, Meerut 
Division, Meerut, The Commissioner ac- 
cepted the revision application and - re-' 
manded the case to the Rent Control and 
Eviction ‘Officer for a fresh decision with 
a direction that the need of the petitioner 
and of the landlady should be compared 
and thereafter a decision should be taken. 
The Rent Control and Eviction Officer 
made a local inspection and found that: 
the petitioner was lying on bed. On his 
order the petitioner was examined by the 
Civil Surgeon who gave a report that the 
petitioner was almost blind as one of his 
eyes had become useless and he could not 
see beyond a distance of 2 or 3 feet with 
the help of the other eye. On this report 
the Rent Control and Eviction Officer 
held that the petitioner no longer needed 
the shop and he once again granted the 
permission to the landlady to file a suit 
for his ejectment. The petitioner once 
again went up in revision before the 
Commissioner, While the revision was 
pending, U. P. Act No. XIII of 1972 came 
into force and the revision was transfer- 
red as an appeal to the District Judge, 
Muzaffarnagar. The learned District Judge 
by his order dated 12th October, 1972 has 
dismissed the appeal. He has also pro- 
ceeded on the footing that the petitioner 
was too old and infirm to carry on his 
profession. The petitioner is aggrieved 
and has filed this petition under Article 
226 of the Constitution. - . 


2. In my opinion, the Rent Con- 
trol and Eviction Officer as also the learn- 
ed District Judge have- misdirected them- 
selves in law. A citizen has a fundamen- 
tal right to engage himself in a business 
or profession for as long as he likes. It is 
not open to a third person, including an 
authority under the Rent Control Act to 
declare a person unfit to carry on his pro- 
fession or business and to force him to 
vacate the premises, from which he car- 
ries on his business or profession. Due to 
old age, infirmity or similar other causes 
the extent of a person’s business or pro- 
fession may shrink considerably but that 
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| is no ground upon which permission can 
be granted to the landlord to eviet him. 
To concede such a power to the Rent 
Control Authorities would lead to danger- 
ous and disastrous consequences. Now 
in the instant case the petitioner had re- 
peatedly asserted that he was carrying 
on his profession with the help of his son. 
He also asserted that the partial loss of 
eye sight was no handicap for him be- 
cause he diagnoses his patients by feeling 
their pulse. It is a matter of common 
knowledge that a profession like HIK- 
MAT is passed on from father to son. It 
would indeed be highly unjust and cruel 
to uproot an old man on the ground that 
he had ceased to be capable of doing his 
work efficiently or that the extent of his 
work had fallen, As a matter of fact, the 
old age and infirmity of the petitioner 
was a factor in his favour in the matter 
of comparison of his need with the need 
of the landlady. A comparatively younger 
person can set up his business or profes- 
sion elsewhere but an old man like the 
petitioner may not find it possible to do 
so. The fact that the petitioner is anxious 
to retain possession of the accommoda- 
tion in dispute clearly shows that he 
needs it still otherwise he would not be 
paying rent for it. It is nobody’s case that 
the petitioner had sub-let the shop or was 
putting it to unauthorised use in any 
other manner, Whatever may be the ex- 
tent of his practice, he still wants to con- 
tinue in the profession and, in my opin- 
ion; no one is entitled to stop him from 
doing so. Of course, if a landlord applies 
for the eviction of a tenant on the ground 
that he’needs the accommodation for his 
personal use, the tenant can be evicted 
if on a fair comparison of their needs the 
need of the landlord is found to be 
greater. But, since in the instant case 
there has been no fair comparison, the 
impugned orders cannot be sustained. 


3. In the result, the petition suc- 
ceeds and is allowed, The order of the 
Rent Control and Eviction Officer dated 
14th June, 1972 and the order of the Dis- 
trict Judge dated 12th October, 1972 are 
quashed. The petitioner is entitled to the 
costs. 


Petition allowed. 
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Union of India, Appellant v, Ram 
Chandra, Respondent. 

Second Appeal No. 2635 of 1973, D/- 
1'7-12-19'74.* 

(A) Telegraph Act (1885), Ss. 10, 16 
and 17 -— Official of Telegraph Depart- 
ment giving undertaking to remove tele- 
graph lines within certain period — Suit 
for enforcement of undertaking is not 
barred. 

If a party is aggrieved and seeks the 
removal of the telegraph wires altogether 
from over his premises, he can seek no 
relief under the Act because none is pro- 
vided, It is well settled that unless a sta- 
tute prohibits the approach to a civil 
court, a remedy which cannot be had 
under the Act can always be sought from 
the civil court. (Para 7) 

Further, resistance or obstruction re- 
ferred to in Sec. 16 (1) of the Act may 
be in any form or shape, Even making of 
an oral objection is sufficient to invoke 
the provisions of Sec, 16 (1). In the in- 
stant case, the plaintiff objected to the 
carrying of telegraph: line over his house. 
Instead of approaching the District Magis- 
trate and seeking his decision in the mat- 
ter as required by Sec, 16 (1), the official 
of the Telegraph Department got over the 
resistance by persuading the plaintiff on 
the assurance that the telegraph line 
would be removed within fifteen days. In 
this context the undertaking assumes im- 
portance. Thus, a duty cast on the De- 
partment was not performed. Conse- 
quently, the plaintiff had no other option 
but to seek the relief from the civil court. 
AIR 1972 Ker 47 (FB), Relied on. 

(Paras 8, 9) 

Moreover, the question of approach- 
ing the District Magistrate under Sec. 17 
(3) of the Act did not arise in the present 
ease, for the plaintiff was seeking the 
removal of the telegraph line altogether 
for which no provision was made under 
Sec. 17. AIR 1951 Punj 357, Relied on. 

(Para 10) 

(B). Telegraph Act (1885), S. 16 (3) — 
‘Compensation’ — Meaning — Question of 
damages cannot be decided by Depart- 
a or by District Judge. (Ibid, S. 10 

The words ‘compensation’ and ‘dam~« 
ages’ are not synonyms, The former 
would embrace in its view any actual 
loss suffered by a party, but the question 
as to what loss a party would. suffer in 
case he is prevented from doing some- 


«(Against judgment and decree of Puttu- 
lal, 8rd Temporary Civil and S. J., Far- 
rukhabad in C. A, No. 40 of 1973, D/- 
20-8-1973.) E 
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thing would not come within the mean- 
ing of the word ‘compensation’. It would 
come under the wider definition of the 
word ‘damages’. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 Ker 47 = 1970 Ker LJ 941 ay) 


AIR 1951 Punj 357 10 


B. N. Sapru, for Appellant: G. P. 
Bhargava and A. N. Bhargava, fọr Res- 
pondent. 


JUDGMENT :— This is an appeal by 
the defendant Union of India. Plaintiff 
filed a suit praying that the defendant be 
ordered to remove the telegraph line go- 
ing over the plaintiff’s house and also 
claimed damages in a sum of Rs. 360 
against the defendant, Plaintiff’s case in 
brief was that he has a house situate in 
Nagla Dina Fatehgarh in the district of 
Farrukhabad, The Telegraph Department 
wanted to carry telegraph line over the 
plaintiff's house to which the plaintiff ob- 
jected. The person in-charge of the ope- 
ration gave in writing that the line was 
being carried temporarily and would be 
removed within fifteen days. The line was 
not removed in spite of repeated requests 
and letters. The defendant had no right 
to carry the telegraph line over the house 
of the plaintiff and the defendant had a 
land only 15 or 20 yards away from the 
house of the plaintiff over which the 
telegraph line could be carried. As a re- 
sult of the placement of the telegraph line 
over the plaintiff's property the plaintiff 
was unable to make use of his roof or to 
make constructions over it. Consequently, 
he was suffering damages at the rate of 
Rs. 10 per month. 


2. In its defence the Union of 
India pleaded that the plaintiff had no 
cause of action to maintain the suit. The 
telegraph line could be taken over the 
plaintiff’s house in exercise of the powers 
under Section 10 of the Telegraph Act, 
1885 (hereinafter referred to as the Act). 
There was no question of giving any 
undertaking on behalf of the defendant 
by any servant of the defendant to re- 
move the telegraph line nor Jethu Ram, 
who is said to have given the alleged 
writing, was in any way entitled to give 
such an undertaking. It has also pleaded 
that Jethu Ram had not given any under- 
taking. He was an illiterate person. The 
defendant having acquired the right of 
user the plaintiff was not entitled to file 
a suit to get the telegraph line removed. 
Since the defendant had not taken action 
under Section 10 of the Act, the civil 
court had no jurisdiction to try the suit. 
Lastly, it was alleged that the plaintiff 
was not entitled to any damage nor was 
the suit for damages maintainable and in 
any case the damages were excessive and 
imaginary. The usual plea of the suit 
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being bad for want of notice under Sec- 
tion 80'of the Code of Civil Procedure 
was also taken. 


_ h The trial court framed six 
issues. Under issue No. 1 it held that the 
court has got jurisdiction to try the suit. 
On issue No. 2 it was held that the'defen- 
dant had the right to carry the telegraph 
line over the plaintiff's house. Under 
issue N o. 3 it was held that the plaintiff 
had failed to prove that Jethu Ram had 
given any writing to the plaintiff to re- 
move the line within 15 days. It was fur- 
ther held that the plaintiff did not suffer 
any damages and was not entitled to re- 
ceive any, On issue No. 6, it was held that 
the notice served on the Union of India 
was a valid notice under Section 80, C. P. 
C. The Court refused the relief prayed for 
by the plaintiff on the ground that the 
plaintiff could seek relief of compensa- 
tion under Section 10 and could move 
the District Magistrate under Section 17 
of the Telegraph Act, 1885 for the remo- 
val or the alteration of the telegraph line 
from one part of his premises to another. 
The suit of -the plaintiff was dismissed. 


4, The plaintiff thereupon filed an 
appeal. The lower appellate court framed 
three questions for determinaiton. On the 
first Point it held that the civil court has 
got jurisdiction to try the suit. On the 
second point it was held that the plain- 
tiff had suffered damages and was also 
entitled to recover damages in this very 
suit, The appeal was allowed. Suit of the 
plaintiff was decreed and the respondent 
Union of India was directed to remove 
the telegraph line in question from its 
present place and to place the said tele- 
graph line in the direction shown by the 
letters YDEFO in the Amin’s map papa- 
ger No, 40-C over another portion of the 
plaintiff appellant’s land and building at 
a height of at least 30 feet from the level 
of the ground in the manner proposed in 
the body of the judgment at its own costs. 
It was further ordered that if the remo- 
val was not effected within six months 
from the date of the judgment then the 
plaintiff appellant would be entitled to 
get the telegraph line in question remov- 
ed altogether through the Court. ` 


5. In giving its finding on point 
No. 1 the Court came to the conclusion 
that what the plaintiff desired was the 
removal altogether of the telegraph lines 
from the premises of the plaintiff. He was 
mot seeking the removal of the telegraph 
line or post from one part to the other 
part of his premises or for the alteration 
of its form. It was held that the relief 
prayed for did not come within the pur- 
view of Section 17 of the Telegraph Act, 
1885, hereinafter referred to as the Act. 
It was also held that a dispute regarding 
compensation could be decided by the 


1975 


District Judge under the provisions of 
Section 16 (3) of the Act. It was further 
held that the damages which have been 
claimed in this suit did not fall within 
the definition of compensation as men- 
tioned in Section 10 (d) of the Act. Con- 
sequently, the damages claimed in the 
suit could not be claimed anywhere ex- 
cept in a civil court. Similarly the relief 
that was asked for in the suit could not 
be granted by the District Magistrate 
under Section 17 of the Act. 


6. In this appeal before me learn- 
ed counsel for the Union of India vehe- 
mently contended that an order passed 
under Section 10 of the Act for taking a 
telegraph line or putting a post in the 
premises of a person cannot be called in 


question in a civil suit, The right to take | 


a telegraph line or to erect a post for the 
said purpose is merely a right of user 
and if a party in consequence sustains 
damages it may be awarded the same but 
it is not open to that party to question 
the right of the Central Government or 
the Telegraph Authority from taking the 
telegraph line over the property of ano- 
ther person. Learned counsel also con- 
tended that the only relief which a party 
can claim over whose land a telegraph 
line is taken is by way of claiming dam- 
ages, if he has sustained it, by making 
an application under Section 16 (3) of the 
Act and could at most pray for the re- 
moval of the telegraph line and the post 
to another, part of his property. ‘This 
prayer nad to be made to the telegraph 
authorities and if they did not pay heed 
then an application could be made to the 
District Magistrate under the provisions 
of Section 17 (3) of the Act and it lay in 
the discretion of the District Magistrate 
to allow or not to allow the removal or 
alteration of the telegraph line from one 
portion of the premises to another there- 
on. Learned counsel ccntended that be- 
yond seeking these reliefs it is not even 
open to a party to question the taking of 
telegraph line over the property of any 
person in any civil court by means of a 
. suit. Learned counsel also contended that 
the view taken by the court below about 
the maintainability of the suit was 
wrongly decided. 


T. A perusal of the plaint shows 
that the suit was based on the enforce- 
ment of the contract, namely, the under- 
taking to remove the telegraph line with- 
in a period of fifteen days from the erec- 
tion given by an official of the Telegraph 
Department. This undertaking had not 
been fulfilled by the Department. The 
telegraph line had not been removed. Re- 
peated letters and requests fell on deaf 
ears. The prayer in the suit was not for 
the removal of the telegraph line from 
one portion of the premises to another. 
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A prayer was for their removal altoge- 
ther, The Act itself does not provide for 
any alternative mode of relief in such a 
case, If a party is aggrieved and seeks the 
removal of the telegraph wires altoge- 
ther from over his premises he can seek 
no relief under the Act because none is 
provided, It is well settled that unless a 
Statute prohibits the approach to a civil 
court a remedy which cannot be had 
under the Act can always be sought from 
the civil court, As indicated above, the 
relief sought in this case was for the 
removal of the telegraph wires from over 
the premises of the plaintiff on the 
ground that there was an undertaking 
given by an official of the Telegraph De- 
partment, The lower appellate court has 
gone into the question of fact as to whe- 
ther the official concerned had or had not 
given that undertaking. It concluded on 
the basis of the evidence on record that 
Jethu Ram was an official of the Tele- 
graph Department and had given the 
undertaking in writing. It was held that 
the undertaking was binding on the De- 
partment. If the undertaking was for re- 
moval of the telegraph wires within a 
period of fifteen days, presumably be- 
cause it was a temporary arrangement, 
then on the expiry of fifteen days the 
Telegraph Authorities were bound to re- 
move the telegraph line. Since they had 
not done so, the suit for the enforcement 
of the undertaking could only be insti- 
tuted in a civil court for no such relief 
could be obtained under the Act. 


8. A reference to Section 16 (1) 
of the Act would be relevant. It states as 
follows: 


“Section 16.— Exercise of powers 
conferred by Section 10, and disputes as 
to comvensation, in case of property 
other than that of a local authority— 


(1) if the exercise of the powers men- 
tioned in Section 10 in respect of 
property referred to in clause (d) 
of that section is resisted or ob- 
structed, the District Magistrate 
may, in his discretion, order that 
the telegraph authority shall be 
permitted to exercise them.” 


It is evident from the above that if a tele- 
graph line is taken over, along or across 
the property of a person, as indicated in 
Section 10 (d), and it is resisted or ob- 
structed then the District Magistrate may 
exercise his discretion and order that the 
telegraph authority shall be permitted to 
take the line over the property of the 
person concerned. Two questions arise. 
Firstly, whether the resistance or obstruc- 
tion is to be physical or a mere objection 
is enough. In my opinion, a resistance or 
obstruction may be in any form or shape, 
even the making of an oral objection is 
sufficient to invoke the provisions of Sec- 
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tion 16 (1) of the Act. Since there is a 
resistance or obstruction to the taking of 
the telegraph line the matter has to go to 
the District Magistrate. The District 
Magistrate has thereafter to exercise his 
discretion one way or the other. It is only 
when he exercises his discretion in favour 
of the Telegraph Department that the line 
can be taken over the land of the person. 
It is also clear that once there is ob- 
struction or resistance the Telegraph De- 
. partment has to approach the District 
Magistrate, for a party which is obstruct- 
ing or resisting is net interested in taking 
the matter to the District Magistrate. It 
is the Telegraph Department which wants 
to take the line over the land of another. 
If it receives the objection or obstruction 
then it must seek the discretion in its 
favour from the District Magistrate. Sub- 
section (2) of Section 16 envisages that 
when the District Magistrate exercises 
the discretion in favour of, the Depart- 
ment then any further obstruction or re- 
sistance would be deemed te constitute 
an offence under Section 188 of the Indian 
Penal Code. It, therefore, becomes clear 
that whenever there is the resistance or 
obstruction it is the Telegraph Depart- 
ment which must approach the District 
Magistrate for orders. A similar view has 
been taken in the Full Bench decision of 
Bharat Plywood and Timber Products 
(P.) Lid. v. .Kerala State Hectricity 
Board, AIR 1972 Ker 47. 


9. In the present case the evidence 
on record makes it clear that a resistance 
or an obstruction was made by the plain- 
tiffs son on behalf of the plaintiff. In- 
stead of approaching the District Magis- 
trate and seeking his decision in the 
matter, the official of the Telegraph De- 
partment got over the resistance by per- 
suading the plaintiff's son to take the 
line over the plaintifi’s house on the 
assurance that the telegraph line would 
be removed within fifteen days. In this 
esas the undertaking assumes import- 
ance. The finding of the court below that 
such an undertaking was given in writing 
thus lends support to the plaintiffs case 
that there was a resistance to the laying 
of the telegraph line and that it was 
got over for the time being on the assur- 
ance given by the official of the Tele- 
graph Department. It would thus be seen 
that although there was a duty cast on 
the Telegraph Department to seek the 
decision of the District Magistrate under 
the provisions of Section 16 (1) of the 
Act it was not so done. Consequently, the 
plaintiff had no other option but to seek 
the relief from the civil court. 


10. The question of approaching 
the District Magistrate under Section 17 
(3) did not arise -in the present case for 
the plaintiff was not seeking the removal 
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of the telegraph line from one portion 
of his premises to another nor was he 
seeking an alteration in the lay-out of 
the telegraph lines. Since there is nothing 
in Section 17 to provide a relief in a case 
like the present the plaintiff had no other 
option but to seek relief from the civil 
court. In the case of Governor General in 
Council v. Achhru Ram, AIR 1951 Puni 
357, a learned Single Judge had consider- 
ed a similar case and the provisions of 
Section 17 of the Act, It was held there 
that section 17 of the Act does not pro- 
vide any machinery for the settlement of 
a dispute where the plaintiff claims that 
the telegraph line should be removed 
altogether. It was also held therein that 
the jurisdiction of the civil Court is not 
impliedly barred by Section 17 of the Act 
for there was no other provision of the 
Act expressly or impliedly barring the 
jurisdiction of the court. I am in respect- 
ful agreement with the view taken in the 
above case. In my opinion, the court 
below had taken a correct decision on 
the question of law as regards the main- 
tainability of the suit in the present case. 


1i. Learned counsel for the ap- 
pellant then contended that the court 
below was in error in granting the relief 
in regard to damages claimed. As indi- 
cated above, the court below has held 
that the plaintiff was entitled to damages 
at the rate of Rs. 10 per month and he 
had claimed damages for a period of 
three years and a decree was passed in 
the sum of Rs. 360 only. Learned counsel 
contended that a relief for damages could 
be claimed under Section 16 (3) of the 
Act, provided one had sustained damages 
under Section 10 (d) of the Act, Section 
10 (d) uses the expression ‘“compensa- 
sion” and not “damages”. It further sti- 
pulates that full compensation is to be 
paid by the Department to the person 
interested, who has sustained any dam- 
age, Section 16 (3) stipulates that in case 
there is a dispute as regards the suffici- 
ency of the compensation it is to be 
decided by the District Judge. Admitted- 
ly, in the present case no compensation 
had been given by the Department nor 
any dispute had been taken before the 
District Judge, but that would not pre- 
clude the plaintiff to prefer any claim or 
get a decree for damages, In the present 
case damages were claimed on the ground 
that the plaintiff was unable to make use 
of his roof or to raise constructions on 
his existing building. The Court below 
has considered the rate of damages claim- 
ed and the evidence on this point and has 
concluded that he was entitled to it. The 
court below was not considering what 
compensation was liable to be paid to the 
plaintiff. Learned counsel for the appel- 
lant had contended that there would be 
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not much of difference in the word of 
‘compensation’ and ‘damages’ in the pre- 
sent case. Compensation could be decided 
by the Department and the District Judge 
but they had no right to decide any ques- 
tion of damages. The word “compensa- 
tion” would embrace in its purview any 
actual loss suffered by a party. For exam- 
ple, if trees had to be cut or certain 
structure had to be altered or demolish- 
ed, in that case a question of paying com- 
pensation would arise but the question 
as to what loss a party would suffer in 
case he was prevented from making any 
constructions or using the roof would not 
come within the meaning of the word 
“compensation”. It would come under the 
wider definition of the word “darhages”. 
A further consideration would be that 
if the subject-matter of the suit would 
not be barred under any provision of the 
Act then a claim for damages would also 
not be barred under any provision of the 
Act, This part of the claim would also be 
entertained by the civil court trying the 
suit. I, therefore, see no error in the view 
taken by the court below in awarding 
damages in the sum of Rs, 360. 

12. In my opinion, the decree 
passed by the court below is eminently 
just and correct, No exception can be 
taken to it. No other point was argued. 

13. In the resul, therefore, the 
appeal fails and is dismissed with costs. 

Appeal dismissed. 
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SATISH CHANDRA AND GOPT 
NATH, JJ. 

Prakash, Appellant v. The Sub-Divi- 
sional Officer, Hapur and others, Respon- 
dents, 

Special Appeal No, 310 of 1974, 
6-12-1974.* 

(A) U. P. Panchayat Raj Rules (1947), 
E. 22-KK — Retirement from election — 
Joint application. by all candidates except 
one — Presiding Officer not mentioning 
date and time of its presentation nor the 
fact that he had stopped the poll —- Whe- 
ther application becomes invalid, 


There is no provision in the U, P. 
Panchayat Raj Act, 1947 or the Rules re- 
quiring the Presiding Officer to mention 
in the application, filed by a candidate 
for withdrawal from contest, the date or 
time of its presentation. Such an applica- 
tion cannot be held invalid merely on 
that ground. Nor is the Presiding Officer 


*(Against judgment of Yashodanandan J. 
in C. M. W. No. 2958 of 1973, D/- 23-9- 
1974.) | 

` AS/BS/A276/75/ADG 

1975 AlL/15 VI G—13 


D/- 


. Prakash v. Sub-Divn. Officer (Satish Chandra J.) 


[Pr. 1] All, 225 


required to mention in such an applica- 
tion when it is filed by all candidates ex- 
cept one, the fact that he had stopped the 
poll. Civil Mise. Writ No. 2958 of 1973, 
D/- 23-9-1974 (All.), Affirmed. (Para 5) 

(B) U. P. Panchayat Raj Rules (1947), 
Rr. 22-KK, 22 (2) — Retirement from 
election — Joint application — One of the 
candidates though literate putting thumb- 
impression which has not been attested or 
verified —- Application is not invalid, 

_ Rule 22 (2) applies to a person who 
is unable to write his name. To such an 
illiterate or disabled person, a special 
provision has been made for enabling him 
to sign an instrument, He may place his 
thumb-mark in the presence of the Pre- 
siding Officer and have the thumb-mark 
attested. For persons who are able to 
write their names on a document the 
Rule does not make a specific provision. 

(Para 8) 

The act of signing an instrument can 
be validly done either by writing out the 
mame of the person in his own hand or 
by putting his thumb-impression. The 
putting of thumb-impression is recognis- 
ed by law as a valid method of executing 
a document, (Para 8) 

Rule 22-KK does not provide for any 
particular method in which a retiring 
candidate has to execute the application. 
All that this rule requires is that they 
may make a joint application. In other 
words, each candidate is entitled to exe- 
cute a joint application in any manner 
recognised as valid in law. If a particu- 
lar candidate who is able to write does 
not choose to write his name on the ap- 
plication but wishes to execute the docu- 
ment by putting his thumb-impression, it 
cannot be said that he has not made an 
application jointly with other candidates 
and their joint application cannot be held 
invalid merely on that ground. Civil Misc. 
Writ No. 2958 of 1973, D/- 23-9-1974 
(AIL), Affirmed, (Para 9) 

A, B. Saran, for Appellant; R. S. 
Misra, Standing Counsel, for Respon- 
pondents. 

SATISH CHANDRA, J.:— The elec- 
tion to the post of Pradhan of the Gaon 
Sabha, Dhanora, Tahsil Hapur, district 
Meerut, was notified to be held under 
Section 11~-B (1) of the U. P. Panchayat 
Raj Act. The polling was to take place on 
28th May, 1972. The appellant as well as 
respondents Nos. 4 to 9 were the contest- 
ing candidates. On 28th May, 1972 all con- 
testing candidates except respondent No. 
4 Ram Singh Tyagi filed an application 
before the Presiding Officer retiring from 
the election. The Presiding Officer stop- 
ped the commencement of the poll and 
transmitted the application to the Re- 
turning Officer. The Returning Officer 
rejected the application on the grounds: 
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(a) that the application did not contain 
the date. and time on which it was 
given to the Presiding Officer: 


(b) that the Presiding Officer did not 
mention that he had stopped the 
poll as required under Rule 20-KK 
of the Rules: and 

(c) that on the application a thumb- 
impression purporting to be of Pra- 
kash has not been attested or veri- 
fied by the Presiding Officer. 

Thereupon fresh elections were held on 
7th June, 1972, At this election the appel- 
lant Prakash obtained highest number of 
votes and he was duly declared an elect- 
ed Pradhan. 

2. Respondent No. 4 filed an elec- 
tion petition, particularly on the ground 
that because of the withdrawal of the 
candidates on 28th May, 1972 he was the 
only contesting candidate left in the field; 
so he was entitled to be declared elected. 
The subsequent polling held on 7th June, 
1972 was void and ineffective. 


3. The Election Tribunal upheld 
the validity of the joint application made 
by the various contesting candidates on 
28th May, 1972 and held that respondent 
No. 4 was entitled to be declared elected 
as Pradhan. The subsequent polling held 
on 7th June, 1972 was held to be illegal. 
On this view the election petition was 
allowed, the election of the appellant 
was set aside and respondent No. 4 was 
declared to be elected Pradhan. 


4, Aggrieved the appellant filed 
a writ petition. The learned Single Judge 
held that the Election Tribunal had re- 
corded a finding on the testimony of the 
Returning Officer which is corroborated 
by the entry in the election diary that at 
about 7 a.m. in the morning of 28th May, 
1972 all the candidates except respondent 
No. 4 withdrew from the contest. He held 
that this is a finding of fact and does not 
suffer from any error of law. On this 
finding the respondent No. 4 was rightly 
declared elected. On this view the writ 
petition was dismissed. Hence the present 
appeal. 


5. We enquired from the learned 
counsel whether there was any provision 
in the Act or the Rules requiring the 
Presiding Officer to mention in the appli- 
cation filed by a candidate for withdra- 
wal from contest the date or time of its 
presentation, There. is no such provision. 
Such an application cannot be held in- 
valid merely on this ground, Further, the 
view of the Returning Officer that the 
application was invalid because the Pre- 
siding Officer did not mention that he 
had stopped the poll is equally without 
merit. None of the Rules require that the 
Presiding Officer should mention this 
fact on the application for withdrawal. 


Cfficer (Satish Chandra J.) 
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It is admitted between the parties that 
the Presiding Officer had, in fact, stopped 
the poll after he had received the appli- 
cation for withdrawal. 


6. The third ground upon which 
the application was rejected was that it 
bore the thumb-impression of Prakash 
appellant. The appellant was not illite- 
rate. In fact he had signed his nomina- 
tion paper with his own hand. The ques- 
tion is whether the application for with- 
drawal on which the appellant had put 
his thumb-impression instead of signa- 
ture was valid. 


7. Rule 22 (2) of the U. P, Pan- 
chayat Raj Rules reads: 

“(2) For the purposes of these rules, 
a person who is unable to write his name, 
Shall unless otherwise expressly provid- 
ed in these rules, be deemed to have sign- 
ed an instrument or other paper if— 

(a) he has placed a thumb-mark on 
such instrument or other paper in 
the presence of the Nirvachan 
rama or the Matdan Adhyaksh:; 
an 


(b) such Adhikari or Adhyaksh on be- 
ing satisfied as to his identity has 
attested the mark as being the 
thumb-mark of that person.” 


8. It will be seen that this Rule 
applies to a person who is unable to write 
his name. To such an illiterate or dis- 
abled person a special provision has been 
made for enabling him to sign an instru- 
ment. If a man is unable to write his 
name he may place his thumb-mark in 
the presence of the Presiding Officer and 
have the thumb-mark attested. For per- 
sons who are able to write their names 
on a document the Rule does not make 
a specific provision. The act of signing 
an instrument can be validly done either 
by writing out the name of the person 
in his own hand or by putting his thumb- 
impression. The putting of thumb-im- 
pression is recognised by law as a valid 
method of executing a document. 

9. Rule 22-KK deals with retire- 
ment. It provides that where all the con- 
testing candidates except one desire to 
retire from the contest at the election, 
they may make a joint application to that 
effect as hereinafter provided. The appli- 
cation is to be delivered by the contest- 
ing candidates to the Presiding Officer. 
This rule does not provide for any parti- 
cular method in which a retiring candi- 
date has to execute the application, All 
that this rule requires is that they may 
make a joint application. In other words 
each candidate was entitled to execute 
a joint application in any manner recog- 
nised as valid in law, If a particular can- 
didate who is able to write does not 
choose to write his name on the applica- 
tion but wishes to execute the document 
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by putting his thumb-impression it can- 
not be said that he has not made an ap- 
plication jointly with other candidates. 
In this view the application for retiring, 
to which the appellant has appended his 
thumb-impression as a mark of his con- 
sent to the joint prayer for retirement 
cannot be held invalid. The Election Tri- 
bunal was justified in upholding the: vali- 
dity of the oo application. 

10. In the result the appeal fails 
and is accordinply dismissed with costs. 
a Appeal dismissed. 
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HARI SWARUP, J. 

Om Shanti Swarup, Applicant v, Pra- 
sanna Kumar, Opposite Party. 

Civil Revn. No. 1381 of 1974, 
9-10-1974." ; 

(A) T. P. Act (1882), S. 114 — Reliev- 
ing lessee against forfeiture —- Discretion 
of court — Earlier default in payment of 
rent is a relevant consideration, 


The court can relieve the lessee 
against the forfeiture if there is sufficient 
cause shown by the defendant for com- 
mitting default. In the present case there 
was nothing to show that the defendant 
was not able to pay the rent as and when 
it fell due. There was also nothing to 
show that he tried to avoid the forfeiture, 
but could not succeed in doing so. In- 
stead, even though before the institution 
of the suit notice of demand had been 
given, no attempt was made by the lessee 
to pay the arrears of rent, No attempt 
was made even. when the suit was insti- 
tuted, and the tender was made only after 
an application was moved by the landlord 
for striking off the defence under O. 15, 
R. 5, C.P.C. (U. P. Amendment). The 
court, therefore, refused to relieve the 
tenant against forfeiture, (Para 6) 


(B) T. P. Act (1882), S. 114 — Reliev- 
ing lessee against forfeiture — Interfer- 
ence with exercise of discr etion in revi- 
sion. (Civil P. C. (1908), S. 115). 

The discretionary power under Sec- 
tion 114 is the power vested in the trial 
Court and unless it is shown to have been 
exercised in violation of some principle 
of law, it cannot be reversed in revision 
under Section 115 filed against the revi- 
sional order of the District Judge. 


Dj- 


(Para 8) 
Cases Referred: Chronological Paras 
AIR 1953 SC 228 = 1953 SCR 1009 6 
1912 AC 623 = 81 LJKB 1062 6 





*(Against judgment and order of 3rd 
Addl. Dist. and S. J., Budaun in C. R. 
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K., C. Saxena, for Applicant. 


ORDER :— This is a revision under 
Section 115 of the Code of the Civil Pro- 
cedure arising out of a suit for ejectment 
and recovery of arrears of rent and dam- 
ages for use and occupation, Plaintiff in- 
stituted a suit on the allegations that the 
tenant was in arrears. of rent, had not 
paid water tax which he was liable to 
pay and had not vacated the premises in 
spite of notice given by him to the tenant. 
The defendant contested the suit on merit 
and at the close of the argument prayed 
that benefit of Section 114 of the Trans- 
fer of Property Act be extended and de- 
cree for ejectment be not passed. 


2. The trial court held that the 
tenancy had been validly terminated, the 
tenant was in arrear of rent and had not 
paid water tax which he was liable to 
pay. It also held that the defendant was 
not entitled to benefit of Section 114 of 
the Transfer of Property Act. The defen- 
dant went up in revision before the Dis- 
trict Judge under Section 25 of the Pro- 
vincial Small Cause Courts Act. That re- 
vision was also dismissed. The revisional 
court came to the conclusion that the 
lease had been determined under Section 
106 of the Transfer of Property Act read 
with clause (h) of Section 111 of the Act 
and hence Section 114 of the Transfer of 
Property Act was not applicable. It then 
went on to consider if the defendant was 
entitled to the benefit of Section 114 and 
came to the conclusion that the trial 
court committed no error in refusing the 
defendant the benefit of Section 114 of 
the Transfer of Property Act. The defen- 
dant has now filed this revision under 
oe 115 of the Code of Civil Proce- 

ure. 


3. Learned counsel for the appli- 
cant has urged that the view of the court 
below that the tenancy had been deter- 
mined under Section 111, clause (h) of the 
Act and not under clause (g) was errone- 
ous. The further submission is that the 
discretion under Section 114 of the Trans- 
fer of Property Act had been wrongly ex- 
ercised by the court below. As regards 
the first contention, the argument is that 
as one of the terms of the lease was that 
the plaintiff may re-enter in case the de- 
fendant commits default in payment of 
even a month’s rent, the notice terminat- 
ing the tenancy and requiring the defen- 
dant to vacate the premises must be 
deemed to be a notice under clause (g£) of 
Section 111 and not clause (h) thereof. I 
need not go into this question as the ef- 
fect of this will only be that Section 114 
of the Transfer of Property Act will be- 
come applicable to the circumstances of 
the case. I accordingly proceed to decide 
if the revision is maintainable on the 
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ground of wrong exercise of discretion 
under Section 114 of the Act. 


4, The trial court for refusing to 


exercise the discretion under Section 114 
in favour of the tenant took into account 
three circumstances viz., that even ear- 
lier the defendant had failed to pay rent 
voluntarily and the plaintiff had to file a 
suit for recovery of the same, that the 
pleas taken in the suit by the defendant 
were false and the default in payment of 
rent was for a considerable period. The 
revisional court took into consideration 
an additional fact that the payment in the 
court was not made voluntarily by the 
defendant, but it was made only after the 
plaintiff had applied for striking off the 
defence under Order 15, Rule 5 of the 
Code of Civil Procedure, and even then 
the amount -was not deposited immedi- 
ately but extension of time was asked for 
by the defendant for making the deposit 
to save the defence from being struck off. 


In the opinion of the Revisional Court. 


the payment was made under pressure. 
Taking into consideration all the circum- 
stances the courts below, in exercise of 
their discretion under Section 114 of the 
Transfer of Property Act, refused-to re- 
lieve the tenant against forfeiture, 


5. Section 114 of the Transfer of 
Property Act provides: 


“Where a lease of immovable pro- 

perty has determined by forfeiture for 
non-payment of rent and the lessor sues 
to eject the lessee, if, at the hearing of 
the suit, the lessee pays or tenders to the 
lessor the rent in arrear, together with 
interest thereon and his full cost of the 
suit, or gives such security as the Court 
thinks sufficient for making such pay- 
ment within fifteen days, the Court may, 
in lieu of making a decree for ejectment, 
pass an order relieving the lessee against 
the forfeiture; and thereupon the lessee 
shall hold the property leased as if the 
forfeiture had not occurred.” 
The power under Section 114 to relieve 
the lessee against the forfeiture is a 
power vested in the discretion of the 
court entitled to pass the decree. 


6. Although Section 114 does not 
lay down any guiding principles on which 
the discretion should be exercised, it 
must impliedly have a reference to cir- 
cumstances which may have compelled 
the tenant to commit such default as to 
make his lease become liable to forfeiture. 
If the circumstances were such which 
could have rendered the payment of 
rent by the tenant impossible or difficult, 
that will be a positive circumstance for 
consideration in exercise of the Courts 
discretion. The court can relieve the les- 
see against the forfeiture if there is suffi- 
cient cause shown by the defendant for 
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committing default. In the present case 
there is nothing to show that the defen- 
dant was not able to pay the rent as and 
when it fell due. There is also nothing to 
show that he tried to avoid the forfeiture, 
but could not succeed in doing so. In- 
stead, even though before the institution 
of the suit notice of demand had been 
given, no attempt was made by the lessee 
to pay the arrears of rent. No attempt 
was made even when the suit was insti- 
tuted, and the tender was made only 
after an application was moved by the 
landlord for striking off the defence 
under Order 15, Rule 5, C. P.C. In the 
case of Namdeo Lokman Lodhi v. Nar- 
madabai, AIR 1953 SC 228, the Supreme 
Court held that the conduct of the par- 
ties is a relevant consideration, It approv~ 
ed the observations of Lord Loreburn in 
Hymen v. Rose, 1912 AC 623 to the fol- 
lowing effect: l 

“I desire in the first instance to point 
out that the discretion given by the sec- 
tion is very wide. The Court is to consi- 
der all the circumstances and the conduct 
of the parties. Now it seems to me that 
when the Act is so express to provide a 
wide discretion, meaning, no doubt, to 
prevent one man from forfeiting what 
in fair dealing belongs to some one else, 
by taking advantage of a breach from 
which he is not commensurately and 
irreparably damaged, it is not advisable 
to lay down any rigid rule for guiding 
that discretion.” 
The Supreme Court then said: 


“We are, therefore, unable to accede 

to the contention of Mr. Daphtary that 
though Section 114, T. P. Act, confers a 
discretion on the Court, that discretion, 
except in cases where third party inte- 
rests intervene, must always be exercised 
in favour of the tenant irrespective of the 
conduct of the tenant, It is clear that in 
this case the tenant is a recalcitrant ten- 
ant and is a habitual defaulter.” 
Hence it is clear that earlier default in 
payment of rent is a ground relevant for 
the exercise of discretion by the Court 
under Section 114 of the Transfer of Pro- 
perty Act. The other circumstances taken 
into consideration by the trial court can 
also not be said to be wholly unconnected 
with the matter. The discretion exercised 
by the trial court cannot, therefore, be 
said to be based either on no basis or on 
irrelevant consideration. 


is The contention of the learned 
counsel is that I should reconsider the 
matter on merits and, on taking into ac- 
count all the facts and circumstances, 
determine if the trial court had properly 
exercised its discretion. This would be 
going beyond the scope of jurisdiction of 
this Court available under Section 115 of 
the Code of Civil Procedure. n 
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8. Section 114 of the Act confers 
the discretion on the trial court. Under 
Section 25 of the Provincial Small Cause 
Courts Act the District Judge has been 
‘given the power to satisfy himself that 
‘the decree was according to law. The Dis- 
trict Judge, therefore, had the jurisdic- 
tion to consider whether the discretion 
exercised by the Court of Small Causes 
was in accordance with law or not. It has 
come to the conclusion that the discretion 
had been exercised in accordance with 
law, He even reconsidered the matter on 
merits and came to the same conclusion. 
Under Section 115 of the Code of Civil 
Procedure this Court can interfere with 
the revisional order of the District Judge 
only if there is an error of jurisdiction as 
contemplated by Section 115 of the Code. 
In the present case the District Judge has 
exercised a jurisdiction vested in him by 
law and has not exercised any jurisdic- 
tion not so vested. There is also nothing 
to show that he committed any error of 
procedure or exercised the jurisdiction 
either illegallly or with material irregu- 
larity, Once the District Judge has exer- 
cised his jurisdiction as provided by Sec- 
tion 25 of the Provincial Small Cause 
Courts Act, the order cannot be set aside 
on the ground that this Court may have 
exercised the discretion under Section 114 
of the Act in another manner. The dis- 
cretionary power under Section 114 of 
the Transfer of Property Act is the power 
vested in the trial Court and unless it is 
shown to have been exercised in violation 
of some principle of law, it cannot be re- 
versed in revision under Section 115- of 
the Code of Civil Procedure filed against 
the revisional order of the District J udge. 
No such violation has been shown in the 
present case. 


9, The revision accordingly fails 


and is dismissed. a o, 
Revision dismissed. 
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Smt. Vijai Devi and others, Appel- 
lants v. Ram Swarup, Respondent. 

Ex. Second Appeal No, 4315 of 1965, 
D/- 1-10-1974.* 

(A) Civil P. C. (1908), O. 21, R. 93 
and Ss. 144, 151 —- Return of purchase 
money — Decree providing that in case 
amount could not be recovered from A 
it should be executed against B — Sale 
of A’s property in execution — Decree- 


*(Against judgment and decree of B. D. 
Mathur, Dist. J., Bulandshahr in Ex. 
C. A. No. 155 of 1965, D/. 6-9-1965. 
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holder withdrawing money — Execution 
struck off in full satisfaction of decree — 
Sale set aside — Remedy of auction- 
purchaser, ; 


Held, that, application for restitution 
was misconceived as there was no decree 
or order which was reversed so as to 
attract S, 144. The remedy of the auc- 
tion-purchaser was to proceed under 
O. 21, R. 93. Since B did not get anything 
out of the money paid by the auction- 
purchaser, even if S. 151 were applied 
that would not entitle the auction-pur- 
chaser to proceed to recover the money 
from him instead of proceeding against A 
or the decree-holder, AIR 1999 PC 269 
and AIR 1914 Cal 718, Distinguished. 


(Paras 2, 3) 
oat (B) Civil P, C. (1908), S. 11 — Res 
judicata — Execution proceedings — Dis- 
missal of S. 47 application — Subsequent 
S. 47 application is barred, AIR 1966 SC 
1194, Followed. : (Para 4) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1194 = (1966) 3 SCR 479 4 
AIR 1922 PC 269 = 49 Ind App 351 2 
AIR 1914 Cal 718 = 24 Ind Cas 384 2 

S5., S. Tyagi, for Appellants; Girish 
Chandra Sharma, for Respondent. 


JUDGMENT :— This appeal has been 
filed by Jwala Prasad in the matter of 
execution arising out of proceedings 
under Section 144, C. P.C. One Murari 
Lal obtained a decree for Rs. 725 against 
Kunwar Lal with the condition that if the 
amount could not be recovered from 
Kunwar Lal the decree would be execut- 
able against. Jwala Prasad. This decree 
was obtained in 1952, In 1955, the house 
of Kunwar Lal was put to sale and Ram 
Swarup, respondent in the present ap- 
peal, purchased it in the auction sale. 
Kunwar Lal filed objections under Order 
21, Rule 90, C. P. C. but before they could 
be decided the sale was confirmed on 
12-4-55. On 15-4-55 the decree~holder 
withdrew the money and the execution 
was struck off in full satisfaction of the 
decree. Objections of the judgment-deb- 
tor Kunwar Lal were then taken up and 
were dismissed. He went up in appeal. 
The appeal was allowed and the case was 
remanded to the execution court. The 
execution court then set aside the sale by 
allowing the objections. Thereafter Ram 
Swarup, the auction-purchaser, filed an 
application under Section 144 of the Code 
of Civil Procedure. In this application 
Jwala Prasad was also made a party. The 
court directed on 13-4-1957 the execution 
to proceed for recovery of auction-pur- 
chaser’s money, This order was put into 
execution and the house which had been 
attached and sold earlier was again got 
attached for sale but upon objections be- 
ing filed by one Bharose Lal the property 
was released from attachment. On 3-4-58, 
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the auction-purchaser applied under 
Section 47,-C.P.C. for the sale of the 
same house. This application was dismiss- 
ed. He filed an appeal which was also 
dismissed. In spite of this order the auc- 
tion-purchaser again moved an applica- 
tion under Section 47, C. P.C. and this 
time applied for recovery of his money 
by attachment and sale of the properties 
of Jwala Prasad, Jwala Prasad filed a 
suit on the ground that his property was 
not liable to attachment and sale, Jwala 
Prasad also filed objections before the 
execution court to the effect that his 
property was not liable to sale in pro- 
ceedings initiated by Ram Swarup. These 
objections were dismissed. Jwala Prasad 
then ‘went up in appeal which was also 
dismissed. He has now filed the present 
second appeal. 


| 2 The error into which the courts 
below have fallen is to treat the order 
passed on the application of the auction- 
purchaser Ram Swarup under Section 144, 
C. P.C. as an executable decree. Firstly, 
the application under Section 144, C. P.C. 
was totally misconceived and, secondly, 
any order passed therein could only be 
an order in the nature of execution an 
could not amount to an executable de- 
cree, Section 144 (1), C.P.C., runs as 
under : 


*(1) Where and in 'so far as a decree 
(or on Order) is varied or reversed, the 
Court of first instance shall, on the appli- 
cation of any party entitled to any bene- 
fit by way of restitution or oth2rwise, 
cause such restitution to be made as will, 
so far as may be, place the parties in the 
position which they would have occupied 
but for such decree (or Order) or such 
part thereof as has been varied or revers- 
ed; and for this purpose, the Court may 
make any orders, including orders Zor the 
refund of costs and for the payment of 
interest, damages, compensation and 
mesne profits, which are properly conse- 
quential on such variation or reversal. 
The Court under Section 144 puts the 
parties back to the same position where 
they were before the order was passed, 
which is ultimately reversed. In the pre- 
sent case, no decree or order was revers- 
ed so as to attract Section 144, C.P.C. 
Learned counsel for the respondent, plac- 
ing reliance on the decision in Jal Ber- 
ham v. Kedar Nath, AIR 1922 PC 269 
urged that Section 144 is attracted even 
where an auction sale is set aside. He also 
contended that in any case Section 151, 
C.P.C. was attracted to such proceed- 
ings. The passage on which learned coun- 
sel relied runs thus:-— 


“It is the duty of the Court under 
Section 144 of the Civil Procedure Code 
to place the parties in the position which 
they would have occupied, but for such 
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decree or such part thereof as has been 
varied or reversed......... The auction- 
purchasers have parted with their pur- 
chase money if they paid into Court on 
the faith of the order of confirmation and 
certificate of sale already referred to...... 
It would be inequitable and contrary to 
justice that the judgment-debtor should 
be restored to this property without 
making good to the auction-purchaser the 
mone which have been applied for his 
enefit.” 


The same principle was laid down in 
Nepal Chandra v. Ramendra Nath, AIR 
1914 Cal 718, where the Court ruled that 
under the inherent powers of the Court, 
the execution court should, while setting 
aside the ‘sale, also direct the decree- 
holder and the judgment-debtors to bring 
back into court, for payment to the auc- 
tion-purchaser the sums which they had 
withdrawn. In the present case, Jwala 
Prasad did not get anything out of the 
money paid by the auction-purchaser. 
The money went to the decree-holder to 
satisfy the debt not of Jwala Prasad but 
of Kunwar Lal. 


Order 21, Rule 93, C. P. C. provides: 


"Where a sale of immovable property 
is set aside under Rule 92, the purchaser 
shall be entitled to an order for repay- 
ment of his purchase-money, with or 
without interest as the Court may direct, 
ee any person to whom it has been 
paid.” 


Learned counsel contended that Rule 93 
quoted above was not applicable because 
the sale had not been confirmed. If he 
thought the sale had become absolute, he 
should have insisted on getting the pro- 
perty and should not have proceeded to 
realise the money. He has conceded to the 
order setting aside the sale. If the sale 
was validly set aside, the provisions of 
Rule 93 will automatically be attracted. 


3. Even if Section 151, C. P.C. 
were applicable to the facts of the case. 
that will not entitle the auction-pur- 
chaser to leave the property he had pur- 
chased, and instead of proceeding against 
the decree-holder or the judgment-deb- 
tor whose decree had stood satisfied, pro- 
ceed to recover the money from Jwala 
Prasad. The principle on which Section 
151, €C. P.C. will apply will be the: same 
as is contained in Order 21, Rule 93, 
C. P.C. 


4. Further, the present proceed- 
ings were also barred by the ` principle 
of constructive res judicata. As indicated 
above, the application of the auction- 
purchaser has been ly dismissed in 
appeal on 2-12-59. The present proceed- 
ings had again been instituted under Sec- 
tion 47, C. P. C. In Maqbool Alam v. Kho- 
daija, AIR 1966 SC 1194 the Supreme 
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Court observed that the principle of res 
judicata applies also to execution pro- 
ceedings. 

5. The proceedings taken by the 
auction-purchaser against the appellant 
were thus misconceived and the property 
of the appellant was not liable to be at- 
tached or sold for the amount which the 
auction-purchaser may have paid for pur- 
chasing the property. 

6. In the result, the appeal is 
allowed, orders passed by the courts be- 
low are set aside and the objections of 
Jwala Prasad are allowed. The applica- 
tion for execution by attachment and sale 
of property of Jwala Prasad is dismissed. 

Appeal allowed. 
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G. C. MATHUR AND J. M. L. SINHA, JJ. 
M/s. Shining Industries and another, 
Appellants v. M/s. Shri Krishna Indus- 
tries, Respondent, 


Special Appeal No. 754 of 1970, D/- 
3-5-1974,** 

(A) Patents and Designs Act (1911)*, 
S. 3 (3) — Oral assignment of invention. 


An invention is not a property right 
unless it has been patented. The assign- 
ment of invention can, therefore, be 
made even by word of mouth. Conse- 
quently, if it was stated in the applica- 
tion moved on behalf of the firm, of 
which, a person was a partner, that the 
invention was assigned to the firm by 
him, it was a valid assignment within the 
meaning of Section 3 (3). (Para 10) 


(B) Patents and Designs Act (1911), 
S. 3 — Whether firm can be granted 
patent. 

Patents have been granted in favour 
of firms. Though under the law of part- 
nership a firm has no legal existence 
apart from its partners, and it is merely 
a compendious name to describe its part- 
ners it would only mean that the pro- 
perty, which is the patent right, shall be 
deemed to belong to the partners of the 
firm, In view, however, of Section 14 of 
the Partnership Act, the partners will be 
deemed to hold it for the business of the 
partnership. ‘Therefore, even accepting 
that a patent granted to a firm did not 
vest Patent rights in the firm it must be 
held that the rights vested in the part- 
ners and they held those rights for the 
purposes of the business of the firm. Dur- 


**(Against judgment of K. N. Srivastava, 
J. in O. S. No. 2 of 1969, D/~ 27-8-1970.) 

*(Foot-Note: Repealed so far as it related 
to patents by S. 162 of Patents Act, 
1970.) 
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ing the subsistence of the partnership 

none of the partners could treat and deal 

with patent right as his individual pro- 
perty. AIR 1966 SC 1300, Relied on. 

(Paras 15, 16) 

(C) Patents and Designs Act (1911), 

S. 2 (8) — Invention — What constitutes. 


The locks which were manufactured 
by the plaintiff firm till before 1965 had 
been invented by one R. One B claimed 
that the lock invented by him was an im- 
provement on the old lock. 


Held that mere fact that the shackle 
of the old lock contained one groove and 
the shackle of new lock contained three 
grooves, or that in the old lock one arm 
of the shackle remained attached to the 
lock with a pin on opening it, while in 
the new lock both the arms of the shackle 
came out, or that the old lock contained 
an inner housing only on two sides, while 
the new lock contained an inner housing 
on all the four sides did not bring about 
any new change in the lock, The system 
remained the same. The fact that the 
old lock could be opened with a combi- 
nation of 7 or 8 keys, while the new lock 
invented by B would require a combina- 
tion of 70 or 80 keys to open it because 
of the increase in the grooves could not 
amount to an improvement which might 
constitute an ‘invention.’ The mere fact 
that if the shackle of the new lock was 
cut from the top, the two pieces thereof 
shall not turn appreciably, was by no 
means an improvement falling within the 
definition of ‘invention’. 

(Paras 27, 33, 37, 39) 

(D) Patents and Designs Act (1911), 
Ss. 26, 27 — Suit for infringement of 
patent — Counter claim by defendant — 
Grounds. 


If a person files an independent peti- 
tion for revocation of patent without ob- 
taining the sanction from the Advocate- 
General, he will have to confine himself 
to the three grounds mentioned in clause 
(b) of sub-section (2) of Section 26. But 
if a suit for infringement of patent has 
already been filed and the Court becomes 
seized of the matter, a counter-claim can 
be made for revocation on the grounds 
specified in sub-section (1) of Section 26 
without the intervention of the Advocate- 


General, (Para 47) 
Cases Referred: Chronological Paras 
1967 RPC 297 22 
AIR 1966 SC 1300 = (1966) 3 SCR 400 

15 
(1950) 95 L Ed 162 = 340 US 147 23 
(1941) 86 L Ed 58 = 314 US 84 21 


(1851) 13 L Ed 683 = 11 How 248 21 
B. C. Dey, J. Swarup, V. Swarup and 

K. M. Dayal, for Appellants. 
J.M. L. SINHA, J.:—This appeal arises 
out of the judgment and decree dated 
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27th August, 1970 passed by a learned 
Single Judge in a suit under Section 29 
of the Indian Patents and Designs Act. 

Ze The suit out of which the ap- 
peal has arisen was filed by Messrs. Shri 
Krishna Industries, a registered partner- 
ship firm (hereafter to be called the res- 
pondent), doing business in the manu- 
facture of locks, The respondents case, 
briefly stated, was as follows:— 


3. In the year 1958 the respon- 
dent invented a new design of lock and 
got it registered under the Patents & De- 
signs Act, 1911. The lock was sold under 
the trade mark of ‘Rocket’, In 1965 a new 
type of lock was invented with improved 
key operated padlock; and on 1st of May, 
1965 the respondent applied for and ob- 
tained Patent No. 99371 for the new lock 
as well, The newly invented lock became 
popular and earned a good place for it- 
self in the market. The appellant No. 1 
is also a registered partnership firm deal- 
ing in the manufacture of locks and the 
appellant No, 2 is one of the partners 
thereof. It is alleged that the appellants 
started manufacturing locks by counter- 
feiting and imitating the lock invented 
by the respondent, Since the appellants 
persisted in imitating the respondent’s 
lock despite their protest, they had to 
file the suit which has given rise to this 
appeal. The reliefs claimed by the respon- 
dent were permanent injunction restrain- 
ing the appellants and their partners etc. 
from manufacturing, selling or otherwise 
dealing in the locks similar to the design, 
shape and mechanism of the respondent’s 
lock; of delivery of all finished and un- 
finished locks of that design in the pos- 
session of the appellants for the purposes 
of destruction; and of a decree for Rupees 
1,000 as token compensation for the loss 
suffered by them. 


4, The suit was resisted by the 
appellants. It was admitted by them that 
they were manufacturing the lock mark- 
ed “Narain Lock”. They, however, plead- 
ed that the. respondent firm was not the 
first and true inventor of the lock of 
which it had obtained patent, nor was 
it the legal representative nor an assign 
of the first inventor, According to the 
appellants, the mechanism of the locks 
manufactured by the respondent was com- 
monly used by other manufacturers as 
well and that the appellants were manu- 
facturing their locks since much before 
the respondent obtained the patent, It was 
also pleaded by the appellants that the 
mechanism of the lock could not be got 
patented by the respondent because — it 
was neither an invention nor did it in- 
volve any improvement. A number of 
other pleas were also raised by the appel- 
lants, but in view of the contentions rais- 
ed before us, it is not necessary to refer 
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to them, It may, however, be added that 
the appellants in their written statement 
also put in a counter-claim for the revo- 
cation of the patent. 


5. .On the pleadings of the parties 
as many as 14 issues were framed. Leav- 
ing out the issues that were not pressed 
before the learned Single Judge, they 
were as follows:—~ 

__ 2. Whether the plaintiff had a patent 
right on the improved key operated pad- 
lock, as provided under the Indian Pa- 
tents and Designs Act, 1911 by Patent No. 
99371? 

3. Whether the improved key ope- 
rated padlock designed and mechanised 
by the plaintiff, the subject-matter of 
Patent. No. 99371, is an invention? 

4. Whether the defendant has in- 
fringed and counterfeited the above 
patent right of the plaintiff? 


5. Whether the device and mecha- 
nism of manufacturing of this padlock 
was invented by Raghunath Das Kapur? 
If so, its effect? 

6. Whether such types of locks were 
being manufactured by Raghunath Das 
Kapur, defendant and others from before 
5th May, 1965, and if so, its effect? 


7. Whether the plaintiff secured the 
patent of mechanism of the alleged pad- 
lock by misrepresentation and mis-state- 
ment of fact? 


8. Whether the design and mecha- 
nism of the padlocks and locks manufac- 
tured by the defendant is different from 
the design and mechanism of the locks 
oe padlocks manufactured by the plain- 
tiff? 

12. Is the plaintiff entitled to bring 
this suit? 

13. Whether the plaintiff has suffered 
any damages? If so, to what damages is 
the plaintiff entitled? 

14. To what relief is the plaintiff 
entitled? 


6. Issues Nos. 2 to 8 and 12 were 
answered by the learned Single Judge in 
favour of the respondent and issue No. 13 
was answered against the respondent. In 
the result, the learned Single Judge de- 
creed the respondent’s suit for permanent 
injunction and for delivery of finished 
and unfinished locks of the design, shape 
and mechanism similar to the appellants’ 
lock for destruction. The relief of a de- 
eree for Rs. 1,000, claimed by the respon- 
dent as token compensation for the loss 
suffered, was refused. 

7. Learned counsel for the appel- 
lants in his argument before us raised the 
following points:— 

(I) That for claiming patent of an 
invention it was not sufficient for the res- 
pondent to plead that it was in possession 
of an invention, It should further have 


t 
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been pleaded and proved that the respon- 
dent was either a legal representative or 
assign of the true and first inventor. 

(II) That patent rights are property 
and the firm cannot acquire or hold pro- 
perty. Patent could therefore be granted 
only in the name of the partners and not 
in the name of the firm. 

(III) That the mechanism used in the 
lock manufactured by the respondent was 
not an invention within the meaning of 
that expression as defined in the Patents 
and Designs Act, 1911, 

8. We shall take each of the above 
points seriatim. 

9. Elaborating his argument on 
point No. 1, learned counsel invited our 
attention to sub-section (3) of Section 3 
of the Patents and Designs Act, hereafter 
to be called the Act. It reads as follows:— 


“The application must contain a de- 
claration to the effect that the applicant 
is in possession of an invention, whereof, 
he or, in the case of a joint application, 
one at least of the applicants, claims to 
be the true and first inventor or the legal 
representative or assign of such inventor 
and for which he desires to obtain a 
patent, and must be accompanied by 
either a provisional or complete specifi- 
cation and the prescribed fee.” 


It was pointed out that Bodhraj Anand 
(P.W. 3) deposed that he was the inven- 
tor. It was urged that the respondent 
firm could not be the legal representative 
of Bodhraj Anand, in view of the defini- 
tion of that expression contained in sub- 
section (9) of Section 2 of the Act, and 
consequently the invention should have 
been assigned to the respondent firm be- 
fore it could apply and obtain the patent. 
According to learned counsel, neither such 
an assignment was pleaded by the respon- 
dent nor has it been proved. 

10. We have given our careful 
thought to the contention raised, but we 
do not find much substance in it. An in- 
vention is not a property right unless it 
has been patented. The assignment of in- 
vention can, therefore, be made even by 
word of mouth. Consequently, if it was 
stated in the application moved on be- 
half of the respondent firm, of which 
Bodhraj Anand was a partner, that the 
invention was assigned to the respondent 
firm, it was a valid assignment within the 
meaning of sub-section (3) of Section 3. 
A photostat copy of the patent was filed 
along with the plaint and ano- 
ther copy was filed later. It is explicitly 
stated therein that Raghubir Lal Anand 
and Bodhraj Anand were the partners of 
the firm, that they had declared that 
they were in possession of an invention 
for improved key operated padlock and 
that they were the assigns of the true and 
first inventor, The fact that there is a 
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mention of the assignment in the patent 
indicates that while making the applica- 
tion an assignment was made by Bodhraj 
Anand in favour of the firm which con- 
stituted of himself and Raghubir Lal 
Anand as partners. There is a prescribed 
proforma (Form 1-A) for making applica- 
tion for obtaining patent. There is a spe- 
cific column in that proforma for men- 
tioning that the applicant is the assign or 
legal representative of the true and first 
inventor. Bodhraj Anand during his exa- 
mination in the trial court stated that he 
was the inventor of the mechanism of the 
locks in question, but the application to 
the Controller of the Patents was made 
in the name of the firm and not in his 
mame, He further on stated that he had 
told the attorney who drafted his appli- 
cation that the invention was made by 
him, that he and Raghubir Lal Anand 
were the two partners of the firm and 
that the invention of the mechanism 
should be patented in the name of Shri 
Krishna Industries. In view of the fact 
that a column for mentioning that fact 
existed in the proforma of the applica- 
tion, the aforesaid statement made by 
Bodhraj Anand appears to be correct. 

1i. Therefore the oral statement 
made by Bodhraj Anand, together with 
the recital of the fact of assignment in 
the patent, in our opinion, is sufficient 
proof of the fact that Bodhraj Anand as- 
signed the invention in favour of the 
partnership. 


12. Some stress was laid by learn- 
ed counsel for the appellants on the fact 
that there is no mention in the plaint 
regarding assignment, and that the res- 
pondent also did not file any copy of the 
application made before the Controller 
of Patents, in order to prove that assign- 
ment had actually been made by Bodhraj 
Anand in favour of the firm. It is true 
that there is no clear pleading regarding 
assignment in the plaint. The fact, how- 
ever, remains that Bodhraj was cross- 
€xamined on that point, The omission of 
the fact of assignment from the plaint is, 
therefore, immaterial. The omission on 
the part of the respondent to file copy 
of the application moved before the Con~ 
troller of Patents is also in our opinion 
of no consequence, in view of the fact 
that no specific issue in that connection 
was framed. It is quite likely that since 
mo issue was framed the respondent be- 
lieved at the time of adducing docu- 
mentary evidence that the application 
will not be relevant under any of the 
i and may therefore not be admit- 
ted. 

13. Point No. 1 is* therefore de- 
cided against the appellant. 

14, Coming to the second conten- 
tion raised by learned counsel for the 
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appellants, it was urged that patent 
rights are property and the firm cannot 
acquire or hold property. According to 
learned counsel, patent could therefore 
be granted only in the names of partners 
Pe the firm bu: not in the name of the 
rm. 


15. On a perusal of the record, 
we find that no specific plea to the above 
effect was raised in the court below nor 
any issue on that point was framed. It 
was for the first time in appeal b2fore us 
that this point was sought to be canvass- 
ed on behalf of the appellants, Since this 
point was not raised earlier, it should not 
be open to the appellants to agitate if 
now in appeal. That apart, we do not find 
much substance in that contention as 
well, Learned counsel for the appellants 
failed to cite before us any decision or 
authority lending support to the conten- 
tion that patent cannot be granted te a 
firm, On the contrary, from the cases 
cited on other points it is apparent that 
patents have been granted in favour of 
firms, All that was argued was thet under 
the law of partnership a firm has no legal 
existence apart from its partners, and it 
is merely a compendious name to des- 
eribe its partners. Accepting that propo- 
sition, it would only mean that the pro- 
perty, which in the instant case is the 
patent right, shall be deemed to belong 
to the two partners of the firm, namely 
Raghubir Lal Anand and Bodhraj Anand. 
In view, however, of Section 14 of the 
Partnership Act, the partners will be 
deemed to hold it for the business of the 
partnership. In the case of Naravanappa 
v. Bhaskara Krishnappa, AIR 1966 SC 
1300 the position of the partners vis-a-vis 
the firm was considered and it was ob- 
served :— 


"Section 14 provides that subject to 
the contract between the partners the 
property of the first includes all property 
originally brought into the stock of the 
firm, or acquired by the firm for the pur- 
poses and in the course of the business 
of the firm. Section 15 provides that such 
property shall ordinarily be held and 
used by the partners exclusively for the 
purposes of the business of the firm. 
Though that is so, a firm has no legal 
existence under the Act and the part- 
nership property will, therefore, be deem- 
ed to be held by the partners for the 
business of the partnership.” 

Further on it was observed:— 

“No doubt, since a firm has no legal 
existence, the partnership property will 
vest in all the partners and in thet sense 
every partner has an interest in the pro- 
perty of the partnership. During the sub- 
sistence of the partnership, however, no 
partner can deal with any portion of the 
property as his own. Nor can he assign 
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his interest in a specific item of partner- 
ship property to anyone.” 

16. Therefore, even accepting that 
the patent granted to the respondent firm 
did not vest Patent rights in the respon- 
dent, it must be held that the rights vest- 
ed in the two partners and they held 
those rights for the purposes of the tusi- 
ness of the frm. During the subsistence 
of the partnership none of the two part- 
ners could treat and deal with patent 
right as his individual property. The cun- 
tention raised by learned counsel for the 
appellants is hence of no consequence. 


17. Point No. 2 is also therefore 
answered against the appellants. 


18. This takes us to the third and 
the main point involved in the case, 
namely whether the mechanism used by 
the respondent in their lock got patented 
in 1965 is an invention within the mean- 
peal of that expression, as defined in the 

ct. 


19. The definition of the term 
“invention” is contained in sub-section 
(8) of Section 2 of the Act, which reads 
as follows: 

“invention? means any manner of 
new manufacture and includes an im- 
provement and an alleged invention.” 


20. Direct cases of the courts in 
india on the print as to what is an inven- 
tion are few. Ir order. therefore, to 
understand ‘what is an invention’ help 
can be taker frorn other sources, 


21. In Hotchkiss v. Greenwood 
(1851) 13 L Ed 683 at p. 691, col. 1 it was 
observed while considering the patent 
granted regarding the manufacture of a 
particular type of knob:— 


"It seems to be supposed on the 
argument that this mode of fastening the 
shank to the clay knob produced a new 
and peculiar effect upon the article. be- 
yond that produced when applied to the 
metallic knob, inasmuch as the fused 
metal by which the shank was fastened 
to the knob prevented the shank from 
acting immediately upon the knob, it be- 
ing inclosed and firmly held by the 
metal: that for this reason the clay or 
porcelain knob was not so liable to crack 
or be. broken, but was made firm and 
strong, and more durable. 


This is doubtless true. But the pecu- 
liar effect thus referred to is not distin- 
guishable from that which would exist 
in the case of wood knob, or one of bone 
or ivory or of other materials that might 
be mentioned. 

Now if the foregoing view of the im- 
provement claimed in this patent be cor- 
rect, it is quite apparent that there was 
no error in the submission of the ques- 
tion presented at the trial to the jury: 
for unless more ingenuity and skill in 
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applying the old method of fastening the 
shank and the knob were required in the 
application of it to the clay or porcelain 
than were possessed by an ordinary 
mechanic acquainted with the designs, 
there was an absence of that degree of 
skill and ingenuity which constitutes 
essential elements of every invention, In 
other words, the improvement is the-work 
of the skillful mechanic, not that of the 
inventor.” 

The view expressed above was followed 
in the case of Cuno Engineering Corpora- 
tion v. Automatic Devices Corporation, 
(1941) 86 L Ed 58 at pp. 62 and 63 and it 
was further observed therein: 

"That is to say, the new device how- 
ever useful it may be must reveal the 
flash of creative genius, not merely the 
skill of the calling. If it fails, it has not 
established its right to a private grant on 
the public domain.........008 hg 
It was further observed in the above- 
mentioned case:— 


“A new application of old device may 
not be patentable if the. result claime 
as new is the same in character as the 
original result, even though the new 
result had not before been contemplated.” 


22. In the case of Rado v. John 
Tye & Sons Ltd., 1967 RPC 297 at p. 305 
it was observed:— 

“The material question to be consi- 
dered in a case like this is whether the 
alleged discovery lies so much out of the 
track of what was known before as not 
naturally to suggest itself to a person 
thinking on the subject; it must not be 
the obvious or natural suggestion of what 
was obviously known.” 


23. In case Great Atlantic & Paci- 
fic Tea Co, v. Super-market Equipment 
Corporation, (1950) 95 L Ed 162 on pp. 
166 and 167 the Supreme Court of the 
United States expressed itself on the 
point thus: 

“Courts should scrutinise combina- 
tion patent claims with a care propor- 
tioned to the difficulty and improbability 
of finding invention in an assembly of old 
elements. The function of patent is to add 
to the sum of useful knowledge. Patents 
cannot be’ sustained, when on the con- 
trary, their effect is to subtract from 
former resources freely available to skill- 
ed artisans, A patent for a combination 
which only unites old elements with no 
change in their respective functions, such 
as is presented. here, obviously with- 
draws what already is known into the 
field of its monopoly and diminishes the 
resources available to skilful men. ‘This 
patentee has added nothing to the total 
stock of knowledge but has merely 
brought together segments of prior art 
and claims them in congregation as a 
monopoly.” 
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24. In Corpus Juris Secundum 
Vol. 29, p. 268 (para 54) the point has 
been summed up like this:— 


“Not every improvement is inven- 
tion. While superior utility is a circum- 
stance to be considered in determining 
the question of invention (as discussed) 
the attainment of comparative superiority 
or greater excellence in that which is 
already known does not of itself amount 
to invention. There must be something - 
more than a mere carrying forward or 
more extended application of a known 
principle or an original idea of another, 
a better doing of that which has already 
been done, the attainment of a more 
perfect result by the same methods, or 
the correction of a more or less obvious 
defect or fault, such as might be expect- 
ed of a skilled mechanic in the particular 
art, As frequently stated, perfection of 
workmanship, however much it may in- 
crease the convenience, extend the use, 
diminish expense, is not patentable. An 
advance step which would occur to one 
skilled in the art when investigating is 
not invention............0-- 


An improvement of old device or 
method is not patentable merely because 
it permits a product to be produced more 
cheaply, or because it produces some- 
thing which is more merchantable, or 
more compact or more efficient, or more 
attractive in appearance. While a greater 
degree of control may be an improve- 
ment, such a change, in the absence of a 
performance of a new function, generally 
is not regarded as invention.” 


25. It will be futile to multiply 
the cases. The question whether the 
mechanism used by the respondent in 
the instant case was or was not an inven- 
tion should be considered keeping in view 
the abovementioned principles. 


26. The respondent examined four 
witnesses in support of their case. Out of 
them, Jamuna Prasad (P.W. 1) is a purely 
formal witness and Ghazanfar Ali Khan 
(P.W. 4) only claimed to have done elec- 
troplating work on the locks prepared by 
the respondent. He has not said anything 
substantial about the mechanism of the 
lock. The other two witnesses are Banarsi 
Das (P.W. 2) and Bodhraj (P.W. 3). The 
latter was partner in the respondent 
firm and it may therefore be. pertinent 
to first refer to his testimony. 


2%. It is the common case of the 
parties that the locks which were manu- 
factured by the respondent firm till be- 
fore 1965 had been invented by one 
Raghunath Das Kapur; Bodhraj (P.W. 3) 
claimed that the lock invented by him is 
an improvement on the old lock, One 
lock of each’ of the two types was pro- 
duced in Court, The former lock is Exh, 
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1 and the later lock is Exh. 2. The com- 
parative picture of the two locks given 
(Contd. on Col, 2) 


Locks manufactured by the respon- 
dent till before 1965 (Exh. 1) 


(a) Shackle opened on one end only 

(b) There used to be one groove on 
that end of the shackle which 
used to open. 

(c) There used to be one moving 
lever. 


(d) Contained an inner housing- 
(patti) which stopped the lever 
from two sides, 


28. Bodhraj P.W. 3 also stated 
that there were complaints about the 
working of the lock manufactured ill 
before 1965 and that the new invention 
removed those defects, He, however, did 
not give details of the complaints nor the 
manner in which those complaints were 
removed, 

29. Banarsi Das (P.W, 2) is, on his 

(Contd. on Col, 2) 


~ Locks manufactured by the respon~< 
dent till before 1965. 


(a) The shackle could be opened 
from one end. It was fixed on 
one side and could be opened 
from the other side. 


(b) Part of the arm of the shackle 
which remains fixed to the lock 
used to be thinner than the 
other. - 


(c) There used to be one groove, and 
in that arm of the shackle which 
came out of the lock. 


30. Making a statement about the 
defects, he stated that the shackle of the 
locks manufactured till before 1965 were 
not very durable and could be easily 
opened: that the arms of the shackles 
could break if the lock fell down and that 
the former lock could be opened by a 
combination of 7 or 8 keys, while the pre- 
sent lock will require a combination of 
70 to 100 keys to open it. 


31. So far.as Banarsi Das (P.W. 2) 
is concerned, he is not an independent 
witness and also does not appear to be 
wholly reliable. As already statdd, he is 
nephew of Bodhraj Anand. Though he 
stated that he did not work for the res- 
pondent firm and that he maintained a 
challan-book in which he noted down the 
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by Bodhraj Anand can more 
ently be described as below:— 


conveni~ 


Locks manufactured by the respon- 
dent after obtaining the patent 
in 1965 (Exh. II) 


(a) Shackle opens on both ends, 
(b) There are three grooves on each 
end of the shackle, 


(c) Contains two moving levers which 
fit in two of the grooves on both 
ends of the shackle, 

(d) Contains an inner housing which 
stops the lever from all the four 
sides. 

(e) Even if the shackle is cut in the 
middle the lock cannot be removed 
without being opened with the key. 


own admission, a nephew of Bodhraj 
Anand and worked for the respondent 
firm. In his deposition he gave a compa- 
rative picture of the Jocks manufactured 
by the respondent till before 1965 and 
thereafter he also tried to make a state- 
ment about the defects with which the 
old locks suffered. The comparative pic- 
ture given by Banarsi Das of the two 
locks can be described thus:— 


Locks manufactured by the respon- 
dent after obtaining the patent 
in 1965. 


(a) The shackle opens on both sides 
and both arms of the shackle can 
come out of the lock. 


(b) Both the arms of the lock are of 
the same thickness, 


(c) There are three grooves on both 
arms of the shackle, 


job work undertaken by him, he could 
neither produce the challan-book nor the 
bill book in proof of the fact that he had 
really done any work like preparation 
of shackles for the respondent firm. 
Since, however, the comparative picture 
of the two locks as given by Banarsi Das 
is not very different from the compara- 
tive picture given by Bodhraj Anand, his 
statement in that regard can be accepted. 
That point, however, is whether the 
changes made in the later lock (Exh. II) 
vis-a-vis the previous lock (Exh, D will 
amount to any invention. 

32. Bodhraj Anand himself ad- 
mitted in cross-examination that locks 
manufactured by Raghunath Das had key 
operated levers as in the lock (Exh. II). 
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He also admitted that zoil springs were 
used in the old lock (Exh. I) and are also 
being used in the new lock (Exh. H). He 
Said that there were defects in the place- 
ment of the springs in the locks manu- 
factured by Raghunath Das, which have 
now been removed. He also admitted that 
in the lock manufactured by Raghunath 
Das əs well as in the lock invented by 
him levers move out to lock the shackle, 
but since there was orly one groove in 
the former lock, one lever alone got into 
that groove. The lock (Exh. II), claimed 
to have been invented by Bodhraj Anand, 
carries three slots on each end, According 
to Bodhraj Anand, two of the slots on 
other side get locked, and it would there- 
fore follow that four of the moving levers 
get into those slots. Bodhraj Anand also 
admitted that the system used in the 
earlier lock continues to exist in the lock 
manufactured by him. Banarsi Das (P, W. 
2) admitted that the shackle of the new 
lock was prepared with the help of the 
same dye with which the shacrle of the 
oid lock was manufactured, 


33. In view of the above state- 
ment made by SBodhraj Anand and 
Banarsi Das P.Ws., it is difficult to accept 
that the lock claimed to have been 
invented by Bodhraj Anand contains any 
novelty, The mere fact that the shackle 
of the old lock contained one groove and 
the shackle of new lock contains three 
grooves, or that in the old lock one arm 
of the shackle remained attached to the 
lock with a pin on opening it, while in 
the new lovk both the arms of the shackle 
come out, or that the old tock contained 
an inner housing only on two sides, while 
the new lock contains an inner housing 
on all the four sides does not bring about 
_ famy new change in the lock. The system 

| remains the same. It may not be out of 
place to add that Bodhraj Anand (P.W. 2) 
did not amplify in his statement as to 
what were the substantial defects in the 
working of the old lock and how and in 
what manner did he remove those defects 
in the present lock. So far as the state- 
ment of Banarsi Das (P.W. 2) regarding 
the defects is concerned, as already stat- 
ed earlier, he is not an independent and 
reliable witness. That apart, on the basis 
of the defects stated by him it cannot be 
held that the improvement made in the 
lock manufactured by Bodhraj Anand 
amounts to an invention. He only said 
that the shackle of the old lock could 
break if it fell down. He did not state 
having ever seen the shackle breaking 
as a result of the lock falling down. He 
further stated that the previous lock 
could be opened with a combination of 
7 or 8 keys,. but the lock invented by 
Bodhraj Anand would require a combina-~ 
tion of 70 or 80 keys to open it. That ob- 
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viously was so because of the increase in 
the grooves and this difference in the 
working of the two locks cannot amount 
to an improvement which may constitute 
an ‘invention’. 

34. In order to show that the sys- 
tem used in the lock claimed to have been 
invented by Bodhraj Anand is not a new 
invention, the appellants filed patents of 
some other firms. One of them is Patent 
No, 2080 dated 30th March, 1915 granted 
in favour of Jagannath Prasad, Proprie- 
tor, Special Metal Works Factory, Ali- 
garh, and the second is Patent No. 3938 
dated 21st October, 1918 granted in fav- 
our of Raghubir. Prasad and Bedram. ‘The 
specification contained in the former 
patent of 1915 and diagrams contained 
therein show that the working of ‘the 
lock for which that patent was granted 
was similar to the working of the lock 
claimed to have been invented by Bodh- 
raj Anand, That lock too had an inner 
casing and a shackle with two legs.. The 
Shackle could be pulled out, though one 
of the legs thereof remained attached to 
the lock with a screw. The shackle used 
in that lock also had three slots on each 
side, as in the instant case. The inner 
casing of that lock as well contained two 
holies through which two legs of the 
shackle passed downwards. In the patent 
of the year 1918, the diagram shows that 
the shackle in that case could also be 
puiled out, though one arm of it remains 
ed attached to the lock with a pin. There 
were two slots in that lock on both arms 
of the shackle which got engaged on the 
key being moved. 


35. It will, therefore, appear that 
the mechanism used by Bodhraj Anand 
in the lock claimed to have been invent- 
ed by him was known from before and 
that he adopted the same mechanism 
with slight changes and no appreciably 
different results. 


36. Bodhraj Anand (P.W. 3) also 
stated that one result of the mechanism 
used in the lock (Exh, IJ) is that even if 
the shackle is cut it cannot be taken out 
without the assistance of the key. The 
shackle of the lock of the nature of 

. I was also cut in Court to demon- 
strate that fact before us and we could 
see that, on the shackle being cut in a 
locked state, the two parts did not move 
appreciably. This characteristic will how- 
ever be present in every lock in which 
both arms of the shackle have grooves 
which get engaged with the moving of 
the key. As already stated earlier the 
locks specified in the patent of 1915, 1818 
have grooves on both the arres of the 
shackle and they get engaged with the 
moving of the key. Therefore, if the 
shackles of those locks be cut from the 
top, the two pieces thereof may also not 
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move. It is worthy of notice that in the 
specifications mentioned in the patent ob- 
tained for the lock (Exh. II) it was not 
mentioned that one of the characteristics 
thereoi was that even if the shackie was 
cut on the top, the shackle will not turn 
and the lock cannot be removed. Presum-~ 
ably, this was not mentioned because 
there was nothing new in it. 


3T. Therefore the mere fact that 
if the shackle of the lock (Exh, I) is cut 
from the top, the two pieces thereof shall 
not turn appreciably, was by no means 
an improvement falling within the defi- 
nition of ‘invention’. 

38. In fact the appellants also 
produced oral evidence in order to prove 
that the lock in question is not a new 
invention. With the same end in view the 
appellants also produced in the case a 
number of locks alleged to have been 
‚manufactured by other firms which carri- 
ed mechanism of the same nature as in 
lock Exh. II. The learned Single Judge 
has, however, not considered that evi- 
dence te be worthy of reliance and he 
has given cogent reasons for the same. 
We also, therefore, do not propose to 
take that evidence into consideration. 

39. In view of all that has been 
ape earlier, our conclusion on point No. 3 
is that the mechanism of the lock (Exh. 
Tl) was not a new invention on the date 
its patent was applied for and that nei- 
ther the respondent nor Bodhraj Anand 
was the first and true inventor thereof. 

40. In view of the conclusion 
reached by us on point No. 3, this appeal 
should succeed and the suit filed by the 
respondent should fail. 

41. The question that next falls 
for consideration is whether the counter- 
claim made by the appellants for the re- 
vocation of the patent granted in favour 
of the respondent should succeed. The 
appellants’ case in that connection is that 
the mechanism of the lock (Exh. IT) was 
not a new invention on the date on which 
the application for obtaining patent was 
moved and that the respondent is not the 
true and first inventor thereof and, con- 
sequently, the patent is liable to be re- 
voked under clauses (b) and (c) cf sub- 
section (1) of Section 26 of the Act 


42, In reply to the above the 
jearned counsel for the respondent has 
invited our attention to sub-section (2) 
of Section 26 and has urged that a person 
eannot move for revocation of patent on 
any of the grounds specified in sub-sec- 
tion (1) of Section 26 without being au- 
thorised in that behalf by the Advocate- 
General. Learned counsel further urged 
that since the appellants had obtained no 
authority from the Advocate-General 
the counter-claim of the appellants should 
not succeed. 
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, 43. An answer to the above ques- 

tion should in our opinion rest on the 

ee of Sections 26 and 27 of 
e Act. 


44. According to sub-section (1) 
of Section 26, revocation of a patent in 
whole or in part may be obtained on peti- 
tion to or on a counter-claim in a suit 
for infringement before a High Court 
on all or any of the grounds specified in 
clauses (a)~(n) of that sub-section. Sec- 
tion 26, sub-section (2) reads as follows: 

“A petition for revocation of a patent 
may be presented— 

(a) by the Advocate-General or any 
person authorised by him; or 

, (b) by any person alleging 

(i) that the patent was obtained in 
fraud of his rights, or of the rights 
of any person under or through 

l whom he claims; or 

(ii) that he, or any person under or 
through whom he claims, was the 
true and first inventor of any in- 
vention included in the claim of 
the patentee; or 

(iii) that he, or any person under ar 
through whom he claims an inte- 
rest in any trade, business or 
manufacture, had publicly manu- 
factured, used or sold, within India, 
before the date of the patent. anv- 
thing claimed by the patentee as 
his invention.” 


45. Section 29, under which suits 
for infringement of patents fall, reads as 


follows:— 


"29 (1) A patentee may institute a 
suit in a District Court having jurisdic- 
tion to try the suit against any person 
who, during the continuance of a patent 
acquired by him under this Act in res- 
pect of an invention, makes, sells or uses 
the invention without his licence, or 
counterfeits it, or imitates it: 

Provided that where a counter-claim 
for revocation of the patent is made bv 
the defendant, the suit, along with the 
counter-claim, shall be transferred to the 
High Court for decision. 


(2) Every ground on which a patent 
may be revoked under Section 26 shall 
be available by way of defence to a suif 
for infringement.” 


46. It is apparent on a perusal of 
the two provisions that if a person files 
an application for revocation of a patent, 
he will have to confine himself to the 
grounds stated in sub-section (2) (b) of 
Section 26 but if he appears as a defen- 
dant in a suit for infringement of patent, 
each of the grounds mentioned under 
Section 26 shall be available to him bv 
way of defence to the suit. It is further 
significant to find that in sub-section (1) 
of Section 26 it has been stated that a 
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patent can be revoked on any of the 
grounds mentioned therein. on a petition 
as well as a counter-claim but sub-sec- 
tion (2) of Section 26 only makes a men- 
tion of ‘petition for revocation’ and not 
‘counter-claim’. If it were the intention 
of the Legislature that neither a petition 
nor a counter-claim for revocation: of 
patent be made by any person without 
the consent of the Advocate-General, ex- 
cept on the ground stated in sub-section 
(2) (b) of Section 26, they would not have 
inserted the word “counter-claim” in 
sub-section (1) and would not have omit- 
ted to mention that word in sub-sec. (2). 


47. We, therefore, feel inclined to 
accept that if a person files an indepen- 
dent petition for revocation of patent 
without obtaining the sanction from the 
Advocate-General, he will have to con- 
fine himself to the three. grounds men- 
tioned in clause (b) of sub-section (2) of 
Section 26, But if a suit for infringement 
of patent has already been filed and the 
Court becomes seized of the matter, a 
ecounter-claim can be made for revoca- 
tion on the grounds specified in sub-sec- 
tion (1) of Section 26 without the inter- 
vention of the Advocate-General, Nor- 
mally limitations of the nature contained 
in sub-section (2) of Section 26 are im- 
posed so that, before the case is put in 
Court, it may be examined by some out- 
side agency to find whether it contains 
any substance, and to withhold permis- 
sion for its institution in Court if it has 
no substance, so that the time of the 
Court may not be wasted in unnecessary 
and frivolous litigation. But once the Court 
is already seized of the matter, there can 
be no point in the matter being examined 
by any other agency outside the Court. 
This fortifies the interpretation that we 
seek to put on Section 26 read with Sec- 
tion 29 of the Act. We accordingly hold 
that a counter~claim for revocation of 
patent can be made on any of the grounds 
specified in sub-section (1) of Section 26 
of the Act without the intervention of 
the Advocate-General, 


48. We have already recorded a 
finding earlier that the mechanism of the 
lock (Exh, II) was not a new invention 
on the date its patent was obtained and 
that the respondent is not the first and 
true inventor thereof. Clauses (b) and (c) 
of sub-section (1) of Section 26 are clear- 
ly attracted on this finding and the coun- 
ter-claim should therefore succeed. 

49. In the result, this appeal is 
allowed, the judgment and decree passed 
by the learned Single Judge are set aside 
and the suit filed by the respondent is 
dismissed. The counter-claim made by 
the appellants for revocation of Patent 
No. 99371 dated 5th of May, 1965 grant- 
ed in favour of the respondent is allowed 


Mahabir Sugar Mills v.. 


Union of India All. 239 


and the patent is revoked, The appellants 
shall get their costs of both the courts 
from the respondent. 

Appeal allowed. 
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Mahabir Sugar Mills Pvt. Ltd., Ap- 
pellant v. The Union of India and ano- 
ther, Opposite Parties, 


Special Appeals Nos, 953 of 1968; 219 
and 254 of 1971 and Civil Mise. Writ 
Petns. Nos. 832, 3387, 4405 of 1968; 2108 
3542 and 3823 of 1969, D/- 16-4~-1974.* 


(A) Essential Commodities Act (1955), - 
S. 3 — Sugarcane (Control) Order (1955), 
Clause 3-A — Under power given by S. 2 
of Sugarcane Control (Additional Powers) 
Act (1962) to amend the 1955 Order re- 
trospectively Clause 3-A was amended 
with retrospective effect — 1955 Order 
repealed in 1966 — Effect, 


Under the powers conferred by S. 3 
of the Essential Commodities Act, 1955, 
the Sugarcane (Control) Order 1955 was 
passed whereby under Cl. 3-A thereof an 
additional price to the minimum fixed 
may be directed to be paid by the manu- 
facturers of sugar to the growers of 
sugarcane, S. 2 of the Sugarcane Control 
(Additional Powers) Act, 1962, was then 
passed empowering the Government to 
amend Clause 3-A of the 1955 Order and 
it was so amended with retrospective 
effect for a specified period. The Sugar- 
cane (Control) Order 1966 was then pass- 
ed replacing and repealing the 1955 Order 
and provided in clauses 3 and 5 for the 
payment of the minimum price for sugar- 
cane and for payment of additional price 
to the growers with retrospective effect. 


Held: that orders for payment of 
additional price retrospectively when the 
1955 Order was in force were valid, but 
such orders passed after the 1955 Order 
was repealed were ultra vires and illegal. 
AIR 1956 SC 77 and AIR 1968 SC 162 and 
AIR 1974 All 73 and AIR 1971 Delhi 285, 


Ref. to. (Paras 11, 12 and 23) 
Sugarcane Control (Additional 
Powers) Act (1962), S. 2 — Sugarcane 


(Control) Amendment Order 1962-—~ Scope 
of — Validity. 

The Sugarcane (Control) Amendment 
Order 1962 passed under S. 2 of the 
Sugarcane Control (Additional Powers) 
Act, 1962 is not constitutionally infirm or 


*(Special Appeal against judgment of G. 
C..Mathur, J. in C. M. W. No. 2180 of 
1967, D/- 22-8-1968.) 
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invalid. It is the settled law that any 
order promulgated need not ex-facie show 
that the conditions precedent for its pro- 
mulgation had been satisfied, if other- 
wise it can be shown by the authority 
making the order that it satisfied itself 
that the conditions existed. (Para 8) 

The 1962 Act, however, does not con- 
fer a power on the Central Government 
to make with retrospective effect an order 
in exercise of powers under Section 3 of 
the 1955 Act in respect of any matter for 
which provision has been made in clause 
3-A and the Schedule of the 1955 Order 
for all time to come. The power for re- 
trospective amendment was conferred for 
1955 Order only, No plenary power to 
make orders with retrospective effect was 
conferred on the Central Government in 
exercise of its power under Sec. 3 of the 
1955 Act. (Para 16) 

(C) Essential Commodities Act (1955), 
S. 2 (a) (v) — “Food Stuff” — Sugarcane 
is “food stuff”. (Pare 7) 

(D) Constitution of India, Art. 14 — 
Order fixing price of sugarcane under 
S. 3 of the Essential Commodities Act 
1955, on basis of profits earned by the 
manufscturers of sugar is not illegal or 
violative of Art. 14 of the Constitution. 

Fixing the price of sugarcane taking 
into censideration the price of the manv- 
factured sugar is not iilegal. 

It is not also illegal and violetive of 
Art. 14 of the Constitution on the ground 
that it is discriminatory. (Para 10) 

(E) General Clauses Act (1897). S. 6 
Repeal of Act — Effect, 

Whenever there is a repeal of an en- 
actment the consequences laid down in 
Section 6 of the General Clauses Act will 
follow unless, as the section itself says 
a different intention appears. In the case 
of a simple repeal there would be sear- 
cely any room for expression of a con- 
trary opinion. But when the repeal is 
followed by fresh Legislation on the same 
subject then undoubtedly provisions of 
the new Act will have to be look2d into 
but only for the purposes of determining 
whether a different intention was indi- 
cated. (Para 22) 

The applicability of Section 6 of the 
General Clauses Act cannot necessarily 
be ruled out but it has to be found out 
whether an intention incompatible with 
9r contrary to the provisions of Section 6 
of the General Clauses Act was manifest. 
Such incompatibility would have to be 
determined on a consideration of all the 
relevant provisions of the 1966 Order. 
AIR 1955 SC 84 AIR 1956 SC 77 and 
AIR 1968 SC 162 and AIR 1974 All 73, 
Rel, on. (Para 22) 


Cases Referred: Chronological Paras 


AIR 1974 All 73 = 1974 AN LJ 196 13. a 


AIR 1971 Delhi 285 


[Prs. 1-3] Mahabir Sugar Mills w. Union of India (Asthana J.) 


A.I. R. 
AIR 1968 SC 162 = (1967) 3 SCR 833 


13, 
AIR 1956 SC 77 = (1955) 2 SCR 1117 


13, 22 
AIR 1955 SC 84 = (1955) 1 SCR 893 22 


B Shanti Bhushan, S. N. Kacker and 
Vijaya K. Mehrotra, for Appellant; B. N. 
F Standing Counsel, for Respon- 

ents. 


K. B. ASTHANA, J. :— In the above 
three Special Appeals and six writ peti- 
tions which have been consolidated for 
hearing, the common controversy involv- 
ed concerns the validity of orders of the 
Additional Price Fixation Authority and 
appellate orders of the Central Govern- 
ment determining the additional price for 
sugarcane purchased by the appellants 
and the petitioners from the sugarcane 
growers and the Co-operative Societies 
of the sugarcane growers. The Special 
Appeals are directed against the judg- 
ment and order passed by learned Single 
Judges substantially dismissing the writ 
petitions but striking down the direction 
for payment of interest. Since in the 
aforesaid writ petitions similar questions 
are involved they have also been directed 
2 es heard and decided by the Division 

ench, 


2. The learned Single Judge in 
his judgment in Mahabir Sugar Mills 
(Pvt.) Ltd, v. Union of India and another 
under appeal has given a detailed history 
of the developments for linking the price 
of sugarcane purchased by the Sugar 
Producers in Uttar Pradesh from the 
cane growers or from the Co-operative 
Societies of cane growers with the sale 
price of the sugar produced, The appel- 
lants and the petitioners in the writ peti- 
tions are all manufacturers of sugar. in 
their respective Sugar Factories, situate 
in different areas of Uttar Pradesh. They 
have challenged the orders of :payment 
of additional price of sugarcane purchas- 
ed by them. 


3. In exercise of its power under 
Section 3 of the Essential Commodities 
Act, 1955, hereinafter called the ‘1955 
Act’, the Central Government issued an 
order styled as the Sugarcane (Control) 
Order, 1955, hereinafter referred to as 
the ‘1955 Order’, which by its clause 3 
fixed the minimum price of sugarcane to 
be paid by the producers of sugar and 
authorised the Central Government to 
fix different prices for different areas for 
different qualities or varieties of sugar- 
cane. In 1958 a new clause 3-A was in- 
troduced in the 1955 Order providing 
that where a producer of sugar purchases 
any sugarcane from a grower of sugar- 
cane or a growers’ Co-operative Society 
the producer shall in addition to the mi- 
nimum price fixed pay to the growers or 
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33. This decision expressly recognises 
that the functions under Section 68-C can be 
delegated under a valid law. Section 12 per- 
mits such delegation. 

34, W. P. No. 3339 of 1972 dated 
2-10-1972, a judgment given by our learned 
brother Alladi Kuppuswami, J. and the judg- 
ment in W. A. No. 35 of 1970 dated 11-2- 
1970 given by a Bench of this Court take 
the view that the decision taken by the Chief 
Justice or by a committee of Judges 1s con- 
sidered as a decision taken by the High 
Court. 

35. Roop Chand v. State of Punjab, 
AIR 1963 SC 1503 similarly takes the view 
that a decision of a delegate is the decision 
of the delegator. P 

36. To the same effect is the decision 
given in writ petition No. 4204 of 1973 dated 
20th August, 1973. 

37. The next contention in this be- 
half was that the Routes Committee consists 
of seven members. All of them were not 
present at the crucial meeting. Only 5 mem- 
bers were present. Although all those who 
were present unanimously framed the 
schemes, they were invalid because the whole 
of the Routes Committee could alone have 
framed the scheme and published the same. 

38. We find no substance in this con- 
tention. The principle of quorum to which 
reference was made during the course of 
arguments ought not to be confused with a 
tight of the committee to take a decision 
either unanimously or by a majority. It 1s 
plain that the question of quorum has no 
application to the case on hand. The ques- 
tion really is whether it is necessary that all 
the seven members alone can take decision 
under Section 68-C of the Act or can such 
a decision be taken unanimously or by majo- 
rity of those who were present, two members 
being absent. There is no provision either 
in the Act or Rules made thereunder or in 
the Corporations Act or Rules made there- 
under, The resolution authorising the delega- 
tion makes no reference, as to how a valid 
decision can be taken by the Routes Com- 
mittee. In any case, it does not insist that 
all the seven members ought to be present and 
must be unanimous in taking action under 
Section 68-C of the Act. 
stances what is the mode of taking a deci- 
sion by such a committee,? 

39. In Grindley v. Barker, (1798) 1 
Boss P. 229 Eyre, C. J. pointed out the gene- 
ral principle as follows :— 

meyers aia sie I thought this question would 
turn on two general heads of inquiry. First, 
what the general rule of law was in the case 
of bodies of men entrusted with powers of 
this nature; whether they must all concur, or 
whether the decision of the majority would 
bind the whole? Secondly supposing the latter 
to be the general rule, whether that general 
tule is to be controlled by the intent of the 
legislature as collected from the scope and 
provisions of this Act?” 
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He then went on: 

“With respect to the first question, I 
think, it is now pretty well established, that 
where a number of persons are entrusted with 
powers not of mere private confidence but 
in some respects of a general nature, and all 
of them are regularly assembled, the majo- 
rity will conclude the minority, and their act 
will be the act of the whole.” 

That was the general principle which was 
stated and he then went on to say at page 237: 


“But the question js still open, whether 
on the construction of this particular statute, 
it does not appear that not only all the per- 
sons must be assembled, but that every one of 
them should concur or at least that one of 
each class should concur.” 


49. This case was approved in the 
Court of Appeal in New Zealand Atkinson 
v. Brown, (1963) NZLR 755. 


41, These two cases were considered 
by Lord Parker, C. J. in Picea Holdings v. 
London Rent Panel (D. C), (1971) 2 WLR 
1374 and approved of the general principle. 
We are respectfully in entire agreement with 
the abovesaid decisions. 


42. The question which then remains 
after recognising the abovesaid general prin- 
ciple is whether this well established rule of 
law has been controlled either by something 
expressed in the Act etc. or by something to 
be collected from the nature of the power 
and the duty to be performed under it. The 
answer in our judgment clearly is that there 
is nothing anywhere in any statute which 
makes the intention of the Legislature or in 
any case of the Corporation that this general 
rule of law would not apply and every action 
under Section 68-C ought to be taken only 
by all the members of the Routes Committee. 
The general rule therefore does not seem to 
have been abrogated. On the other hand, 
the very fact that the decision of the Routes 
Committee is required to be placed before the 
Corporation for information unambiguously 
indicates that the Routes Committee can take 
a decision either unanimously in presence of 
all the members or in presence of those who 
have chosen to attend the meeting or by a 
majority of those who were present. 


43. In the instant case, two members 
chose not to attend the meeting. They were 
free to do so. No-one could have compelled 
them to be present. As many as five mem- 
bers were present including the Chairman and 
took the action under Section 68-C unani- 
mously. We therefore experience no diffi- 
culty in rejecting this contention. 

44, The contention that the resolu- 
tion of the Corporation was vitiated because 
modified schemes were not put up to the 
Routes Committee is factually incorrect. It 
is also incorrect that the publication in the 
Gazette was not in approved form. 

45. The next submission was that 
the Routes Committee did not consider 
all aspects under Section 68-C of the 
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Act. The argument was mainly based on the 
resolution passed by the Routes Committee. 
The contention was that all the materials in 
accordance with the forms and to consider 
all the facts of the schemes as required by 
Section 68-C or the Rules and forms presc- 
ribed thereunder were not placed before the 
Committee. What all they considered was 
only the availability of the vehicles and fin- 
ances. It was therefore argued that such a 
consideration was inadequate and does not 
satisfy the requirements of Section 68-C. We 
are unable to agree with this contention. The 
Corporation’s file was produced for our per- 
usal. The entire record relating to tke crucial 
meeting was perused by us. We are satisfied 
that every material required for the purpose 
of taking a decision under Section 68-C and 
the Rules made thereunder was placed before 
the Routes Committee. The Committee was 
supplied with this material before they met 
at the meeting. Merely because all the aspects 
have not been referred to in the resolution, 
it will not be proper to deduce that the com- 
mittee did not apply its mind to all these 
matters or consider them. The General 
Manager of the Road Transport Corporation 
in his affidavit categorically stated thet all the 
particulars required to form an opinion were 
furnished to the Routes Committee to form 
an opinion after considering the matter. The 
allegation made to the contrary is denied. 


46. Section 68-C does not require the 
Corporation to give reasons or reccrd find- 
ings. 

47. In AIR 1967 SC 1815 it is held: 

“There is no express provision in Sec- 
tions 68-C and 68-D laying down that the 
authority hearing objections must come to 
some finding of fact as a condition prece- 
dent to its final order. As such no express 
finding is necessary under Section 6&-C read 
with Section 68-D that the scheme provides 
an efficient, adequate, economical and pro- 
perly co-ordinated road transport service...... 
In the absence of a provision requiring an 
express finding in these two sections, it is 
clear that the very order of the State Gov- 
ernment or the authority appointed Sy it to 
hear objections must be held to mean either, 
where the scheme is approved or modified, 
that it subserves the purposes mentioned in 
Section 68-C or where it is rejected, that it 
does not subserve the purposes.” 

48. In M. S. Road Transport v. 
S. B. R. Motor Service, (1969) 1 SCA 211 = 
(AIR 1969 SC 329) it was held: 

“that there is no general principle that 
a statutory tribunal should always give its 
judgment in writing and should always give 
reasons thereof immediately with the pro- 
nouncement of the judgment. In the absence 
of any statutory provision, it is sufficient if 
the tribunal gives a decision orally and sub- 
sequently reduces to writing the reasons there- 
of and communicate them to the parties.” 


49, Similarly M. S. Sadananda v. 
State, AIR 1969 Mys 319 at p. 326 decides 
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that “And Section 68-C does not direct the 
disclosure of the material which assisted the 
formation of the opinion to which it refers.” 
50. The contention that the minimum 
and maximum number of buses and trips 
alone is given or the timings were not given 
or they overlap is not factually correct. The 
seating capacity was fixed between 51 and 60 
in some cases. Different vehicles having dif- 
ferent sitting capacity have necessarily to be 
operated upon the route. The same thing 
applies to other similar cases. In any case 
the scheme is not vitiated because of any of 
them. See Aswathanarayana v. State of 
Mysore, AIR 1965 SC 1848; A. Vishwanath 
Rao v, State of Mysore, AIR 1968 SC 1095 
and C. A. No. 330 of 1965 dated 23-4-1965 
(SC). 
_ SL We could not find any variation 
in the decision taken by the Routes Committee 
and the gazette publication of the schemes. 
This argument was advanced solely on the 
ground of resolution. If the annexures were 
to be. seen along with the papers placed be- 
fore the committee, one would not have found 
any variation between the opinion of the Com- 
mittee and what was published in the gazette. 


52. These were all the contentions re- 
garding Section 68-C of the Act. 

53.' It is also pertinent to note that 
most of these objections were not at all raised 
either before the Routes Committee or before 
the Home Secretary. More than that these 
grounds although available were neither raised 
in the first batch of writ petitions nor in the 
second batch of writ petitions. It is now 
well settled that a proceeding under Art. 226 
of the Constituion is a civil proceeding. The 
principles of res judicata including the con- 
structive res judicata are applicable to such 
proceedings. These grounds might and ought 
to have been raised by those who previously 
filed their writ petitions and they are pre- 
cluded from raising the same in these writ 
petitions. See Devilal v. Sales Tax Officer, 
AIR 1965 SC 1150 and T. G. Mudaliar v. 
State of T. N., AIR 1973 SC 974. 


54, We, however, considered those 
objections because there are some writ peti- 
tioners who have filed the petitions for the 
first time. A list of those petitioners who 
had earlier filed the writ petitions was sup- 
plied to us by the Principal Government 
Pleader. Its correctness was not doubted. All 
those petitioners therefore are precluded from 
taising these grounds as they had not raised 
them earlier. 

55. We then turn to the grounds of 
attack directed against the decision approv- 
ing the schemes with modification of the 
Home Secretary. In the second batch of writ 
petitions, this court held that the Home Sec 
retary was competent to hear the objections 
and make the enquiry. No argument was 
therefore advanced in that behalf in these 
cases. 

56. It was, however, contended that 
at the time of hearing the objections by the 
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Home Secretary Shri Gurudas, Joint Secre- 
tary, who happens to be ex-officio Member 
of the Routes Committee was present. He 
was also hearing and rejecting on the spot 
some of the objections. It was therefore 
argued that the Home Secretary was biased 
inasmuch as Shri Gurudas as a member of 
the Routes Committee participated in fram- 
ing the schemes and has also participated in 
approving the same. 

57. In the counter of the Home 
Secretary, it is denied that Shri Gurudas parti- 
cipated in the hearing. It was denied that he 
heard some objections or rejected them. We 
have no reason to disbelieve the affidavit of 
the Home Secretary. He states that no doubt 
Shri Gurudas was present during the course 
of the enquiry along with other officers. viz., 
The Transport Commissioner, Assistant Secre- 
fary and the Secretariat staff to assist him as 
and when necessary. He emphatically stat- 

“It is therefore incorrect and most un- 
tenable to say that he (Shri Gurudas) conduct- 
ed the proceedings or influenced my decision 
in any way. I have arrived at the decision 
regarding each scheme on consideration of 
the material myself. The plea that the Joint 
Secretary is ex-officio member of the R. T. ©. 
has no relevance in this context.” 


58. It must be noted that the ob- 
jection of bias was not raised by any of 
the petitioners before the Home Secre- 
tary. No one objected to the presence of 
the Joint Secretary along with the other 
members of the staff. This objection 
therefore has been raised for the first time 
only in one Writ Petition No. 5269 of 1973 
and not in others. It is relevant to notice 
it was also not raised in the first or se- 
zond batch of Writ petitions, 


59. Now, if an adjudicator is 
likely to be biased, he is disqualified from 
‘ ladjudicating. Likelihood of bias may 
arise from a number of causes. A bias, 
if it is to be a disqualification, must mean 
something more than an ideological bent 
of mind or the policy bias of the Gov- 
ernmental department. The Ministers and 
their departments are committed to their 
own policies which inevitably they tend 
to favour. If bias meant no more than 
the creation of a tribunal under Section 
68-D of the Act befere which enquiry fs 
to be held, it would indeed become diffi- 
cult if not impossible for it to function. A 
policy bias or a departmental bias stand~« 
ing alone would not disqualify the home 
Secretary to hear objections. In fact. if 
one looks at it a little closely the authority 
hearing the objections under Section 68-D 
would seem to have a built-in bias as a 
planned ingredient of the originating le- 
gislation. What follows therefore is that 
the generalised attitudes of an authority 
under Section 68-D in advance of hearing 
are not regarded as constituting e disaua~ 
lifying bias. t 
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60. In this connection it must be 
remembered that Shri Gurudas was a 
member in his official capacity. Thereby 
he does not cease to be Joint Secretary 
of the Home Department, His bias based 
on departmental policy would exist at 
both the places since the Home Secretary 
would also have the same departmental 
bias. We fail to see how it can be felt 
that mere presence of the Joint Secretary 
would create a likelihood of a personal 
bias in the Home Secretary apart from 
the generalised bias. 

61. It follows therefore that there 
must be some extraneous circumstances 
peculiar to the authority hearing the ob- 
jection which would create unseemly at- 
mosphere inconsistent with the values 
summed up by the phrase “fair hearing”. 
Unfortunately the differentiation between 
generalised attitude and a particularised 
hostility or other disqualifying bias is 
easy to state like many broad principles. 
It is not always easy to apply. 


62. Broadly, however, it can be; 
said that our system of law has always 
endeavoured to prevent even the probabi- 
lity of unfairness. It is to this end no 
one can be permitted to be a judge in his 
own cause. Appearance as well as the 
ge of justice must have to be ensur- 
e 


63. The test commonly formulated 
in such cases is: Would a member of the 
public looking at the situation as a whole,| 
reasonably suspect that the adjudicating 
authority would be biased: The other 
formulation is: Is there in fact a real 
likelihood of bias and real likelihood of 
bias means at least a substantial probabi- 
lity of bias. 

64, Applying both these tests to 
the facts of the present case, we do not 
consider that the Home Secretary was 
disqualified merely because some mem- 
bers of his staff including the Joint-Sec- 
retary were present. The presence of the 
Joint-Secretary who was an ex officio 
member of the Corporation is of a some- 
what tenuous nature before the matters] 
came up for consideration before the 
Home Secretary. We are therefore clear 
that the hearing of objections by the 
Home Secretary in the presence of Joint- 
Secretary does not constitute a bias or 
deprivation. of fair hearing. 


65. Mere presence of Shri Guru- 
das, without any participation on his part, 
would not render the final order of the 
Home Secretary invalid. Tt Is common- 
place for officers of the department to be 
in attendance at a hearing or present for 
some limited purpose, and yet nobody 
would suggest that this invalidated the 
hearing participation in the enquiry and 
deliberations or the decision is another 
matter. If Shri Gurudas had participated 
in the process of decision making then the 
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decision may have been perhaps allowed 
to be attacked but he has not teken any 
part.. The case of Lane v. Norman, (1891) 
66 LT 83 is different. In that case the 
finding was that a non-member of the 
committee took part in the discussion and 
it was found impossible to say what effect 
his views had upon the members of the 
committee. There is no such thing here, 
This decision has so been explained in 
leary v. Nat. Union of Vehicle Builders, 
(1970) 3 WLR 434 at pp. 447 and 448. 


66. We have already stateq that 
no objections in this behalf were taken at 
an earlier stage, A litigant cannot wait 
until an adverse decision has been made 
or until proceedings have long been in 
progress and then belatedly propose that 
the administrator withdraw or be revers- 
ed by a reviewing Court because of the 
previously unchallenged bias. A man who 
agrees knowing all the circumstances to 
be heard by a so-called biased tribunal, 
‘cannot complain subsequently of a breach 
of natural justice. We have no hesita- 
tion in rejecting the contention that the 
petitioners or any of them were not aware 
of the fact that Shri Gurudas, Joint Sec~ 
retary is an ex-officio member of the Cor~ 
poration, All these appointments are 
publicly made and known in any case to 
the operators. 


67. In Manak Lal v. Dr. Prem 
Chand, AIR 1957 SC 425, it was held: 


"The alleged bias in a member of the 
tribunal does not render the proceedings 
invalid if it is shown that the objection 
against the presence of the member in 
question had not been taken by the party 
even though the party knew about the 
circumstances giving rise to the allega- 
tions about the alleged bias and was 
aware of his right to challenge the pre~ 
sence of the member in the tribunal. It 
is true that waiver cannot always and in 
every case be inferred merely from the 
failure of the party to take the objection. 
Waiver can be inferred only if and after 
it is shown that the party knew about the 
relevant facts and was aware of his right 
to take the objection in question.” 


68. In the instant case, we have 
no hesitation in reaching the conclusion 
that the petitioners waived their objec- 
tion and cannot be allowed to raise it. 
Quite a few of the petitioners are bound 
by the principles of constructive res iudi- 
cata. 

e9.. In Kondala Rao v. Andhra 
Pradesh S. R. T, Corporation, ATR 1961 
SC 82 at p. 89 it was contended that the 
Government was biased against the pri- 
vate operators. The Government ha 
complete control over the R. T. Cs. The 
Government was thus made a judge in its 
own cause, It was also urged that a sub- 
committee consisting of Ministers, Secre- 
taries and Officers of connected depart~ 
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ments presided over by the Transport 
Minister had decided about the question. 
Rejecting this contention, Subba Rao, J., 
referred to an extract from an earlier 
decision which is as follows:— 


“The Minister or the Officer of the 
Government who is invested with the 
power to hear objections to the scheme is 
acting in his official capacity and unless 
there is reliable evidence to show that he 
is biased, his decision will not be lable 
to be called in question, merely because 
he is a limb of the Government.” 

The learned Judge observed: — 


_ “Even if the Sub-Committee came 
to such a decision. it is not possible to hold 
that it was a final and irrevocable deci- 
sion in derogation of the provisions of the 
Act. It was only a policy decision and in 
the circumstances could only mean that 
the sub-committee advised the State Gov- 
ernment to implement the policy of na- 
tionalisation of the bus services in that 
particular district. The said decision could 
not either expressly or by necessary im- 
plication Involve a predetermination of 
the issue; it can only mean that the policy 
would be implemented subject to the 
provisions of the Act, It is not suggested 
that the Minister in charge of the con- 
cerned portfolio has any personal bias 
against the operators of private buses or 
any of them. We therefore hold that it 
has not been established that the Minis- 
ter in charge of the portfolio of transport 
had personal bias against the operators 
of private buses and therefore disquali- 
fied himself from hearing the objections 
under Chapter IV-A of the Act.” 


70. In this case also no suggestion 
is made that the Home Secretary or for 
that matter the Joint-Secretary had any 
personal hostility against the petitioners 
or any one of them. No allegations in 
that behalf are made in the petitions. To 
the same effect is AIR 1973 SC 974. 

71. In the presence of these Sup- 
reme Court’s decisions, it is unnecessary 
to consider some old English decisions 
which were cited to us. We would, how- 
ever, say that in principle they do not 
differ from the decided cases of the Sup- 
reme Court. 

72. We then tak: up for conside- 
ration the next point. lt was argued that 
the Home Secretary did not give ade- 
quate hearing inasmuch as one of the 
petitioners had filed the application for 
summoning some documents and also 
summoning some witnesses. The applica- 
tion was unlawfully rejected. This of- 
fends the principle of natural justice, Al- 
though other petitioners also sought to 
advance a similar argument, it was soon 
realised that they had not filed any such 
application before the Home Secretary. 
The argument that they adopted the said 
application for the purposes of their cases 
is not borne out by the record. Thus in 
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one writ petition alone such application 
was filed. Admittedly no objection in this 
regard has been raised, We therefore 
confine our consideration only to that 
petition. 

73. It is seen from the copy of the 
application which was given to us that 
four witnesses were sought to be sum- 
moned. Admittedly the purpose in sum- 
moning these witnesses was to prove 
through them that the R. T. C. operating 
already upon some routes is inefficient in 
its operations, that the service provided 
is inadequate and that their history sheets 
are not in any manner better than the 
private bus operators. 


74, We are of the opinion that 
the Home Secretary was justified in re- 
jecting this application. He thought ac- 
cording to his counter such an evidence 
one be irrelevant and we agree with 

im. 

75. In AIR 1967 SC 1815 it was 
held: . 
“Therefore the authority was not in 
any case bound to summon witnesses or 
order inspection or discovery of docu- 
ments. It seems to us that there is force 
in this contention and strictly speaking 
the authority cannot summon witnesses 
or order discovery and inspection of docu- 
ments, as the Act has not provided for any 
such thing. Nor has any rule been pointed 
out to us making such a provision.” 

It is further said:— 


“If the party concerned wishes to 
produce any document or produce any 
witnesses, the authority may take the 
documentary evidence into consideration 
or take the evidence of the witness, if it 
considers such evidence relevant and ne- 
cessary. But there is in the absence of 
any provision in. the Act or the Rules no 


_power in the authority or the State Gov- 


ernment to compel attendance of wit- 
nesses or to compel production of docu- 
ments.” 


76. The question whether the Cor- 
poration did not have the equipment or 
finance to carry on the scheme had no 
relevant in the adjudication under Sec- 
tion 68-D and comparison between the 
Corporation’s past record and that of the 
private operators had no relevance either. 
It is so held in AIR 1969 Mys 319. 


TI. In any case it is not within 
the province of the High Court to exa- 
mine whether on the materials which 
were available before the authority act- 
ing under S. 68-D it was possible for it to 
reach a conclusion different from the one 
which it reached and even if it did not 
embark upon a sufficiently detailed dis- 
cussion of the question which it had to 
decide or of the arguments which were 
advanced before it it would not be pos- 
sible for the High Court to disturb the 
decision reached by it. 
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78. What follows is that it was 
within the discretion of the Home Secre- 
tary to consider and decide whether the 
evidence sought to be adduced was rele- 
vant, and it is not for this court to sub- 
stitute its gpinion for that of the Home 
Secretary. He had all the powers of con- 
trolling the proceedings in cases before 
him. We do not therefore find any infir- 
mity in the order of the Home Secretary 
on that account. 

79. It was then submitted that 
the order of the Home Secretary is'‘not a 
speaking order, It neither records all the 
objections raised before him nor he deals 
with them. Stereotype orders are made 
in all these cases which is bad. 


80. It is, however, seen from the 
counter that the Home Secretary noticed 
all the objections, applied his mind to all 
of them and rejected the same. He 
was not bound to give reasons. Nor was 
it binding upon him to record findings. 
Merely because some of the objections 
are not noted in the order or not dealt 
with, it cannot be said that they were not 
considered, They are rejected. Other- 
wise the schemes would not have been 
approved. We find no reason to disbelieve 
his affidavit in this regard. 


81. The next argument was that 
in certain schemes the Home Secretary 
meted out a discriminatory treatment in- 
asmuch as he allowed two temples to con- 
tinue to operate upon the relevant routes 
while he cancelled the permits in regard 
to others. That is said to be offensive 
to Article 14 of the Constitution, Exemp- 
tion seems to have been granted in fa- 
vour of Srisailam and Tirupathi Devas- 
thanams. It is pointed out in para. VIII 
of the counter of the Home Secretary that 
the Devasthanam buses are running on 
important routes which are connecting 
the very temples for which the permits 
are issued but not on any other route. 
The Devasthanams are running the buses 
more with a view to provide transport 
facilities to the pilgrims who visit tem- 
ples, It is also noteworthy that the ex- 
emption is granted for the entire route 
covered by the permits granted to these 
temples. It is not a case where the pri- 
vate operators plying on the same routes 
are eliminated while the temples are ex- 
empted. The temples alone were plying 
buses on such routes, We do not there- 
fore find any discrimination made. This 
view of ours finds support from N. M. T. 
Co-op. Society v. State of Rajasthan, 
AIR 1963 SC 1098 at p., 1102. The same 
conclusion applies to partial exclusion of 
the routes. 


82. The next contention related to 
inter-State routes. All the routes for 
which the schemes are framed now are 
intra-State routes and not inter-State 
routes, According to Section 68-D (3) 
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Proviso, no scheme which relates to any 
inter-State route shall be deemed to be 
an approved scheme unless it has been 
published in the Official Gazette with the 
previous approval of the Central Govern- 
ment. It is plain that the relationship be- 
tween a scheme and inter~State route ex- 
ists only when that inter-State route is a 
notified route in the sense that part of 
that notified route lies in one State and 
the remainder in another. If, however, 
the notified route is entirely within a 
single State. the scheme cannot relate io 
an inter-State route. So, the praviso has 
application only to a case where the na- 
tionalisation extends to that pari of the 
route which is outside one State and lies 
in another. See AIR 1969 Mys 319. It is 
thus plain that the prior approval of the 
Central Government was necessery only 
if a particular scheme covers the route 
which is partly in one State and partly 
in another State but not otherwise. 
There is no prohibition for the buses ope- 
rating in the inter-State route taking pas- 
sengers from one terminus to the other 
terminus, the only objection being for 
picking up and setting down of passen- 
gers on the intermediate stages on the 
notified route within this State. That is 
the type of order passed in this case. 
Prior approval of Central Government in 
such cases was not necessary. 


83. We have already in a way 
considered the objection regarding the 
defective operation of the R. T. C. and re- 
jected the same. The contention that 
there are not enough finances with the 
Corporation is no ground for rejecting the 
schemes, We are, however, satisfied that 
the Corporation has enough finances, The 
contention is that there has been 10% in- 
crease in the traffic and therefore propor- 
tionately services should have been in- 
creased: instead not only capacity is re- 
duced but the routes also are curtailed. 
It was also contended that there has been 
no co-ordination between the various 
schemes. Some of these arguments have 
been rejected relying upon the decision of 
the Supreme Court and the Myscre High 
Court. Merely because inconvenience 
would be caused to passengers it cannot 
afford ground for the challenge that the 
scheme is invalid. Vide Viswanath Rao v. 
State, AIR 1968 Mys 104. 


84. In AIR 1973 SC 974, it is held 
that Co-ordination in all the routes is not 
necessary nor that can be said to be con- 
dition precedent for approval of the 
scheme, 


85. The contention then is that 
the schemes as published in the official 
gazette do not show that each scheme at 
the end was signed by the Home Secre- 
tary. That is inconsistent with the pres- 
eribed form. The schemes as published 
are bad. We have gone through the re- 
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cord and the gazette. Each scheme is 
separately signed by the Home Secretary. 
The publisher of the gazette, however, at 
the end of all the schemes indicated the 
signature of the Home Secretary. When 
thus each scheme is signed and the 
schemes which are published in the ga- 
zette indicate signature at the end which 
can only mean that each scheme is ap- 
proved by the Home Secretary under his 
signature, we fail to see how on that ac- 
count the schemes would be invalid. 


86. A highly technical ground was 
also raised. It was said that the Home 
secretary merely indicated that he has 
modified the scheme but did not use the 
expression “approved as modified”. First- 
ly it is not in accord with the record 
and secondly no one can doubt that the 
schemes were approved as modified by 
the Home Secretary. 


87. A further contention was rais- 
ed that in some cases old schemes which 
were published were not rejected. 
the new schemes regarding 
routes were approved while the old 
schemes were still pending. It is seen 
from para. 21 of the Home Secretary's 
affidavit that earlier scheme was not in 
the praper form. So the R, T. C. has 
come up with a fresh scheme in the pro- 
per form and the same is approved now. 
The earlier defective scheme was reject- 
ed by the Government by a G. O. dated 
30th July, 1973 and the same was not 
pending when the present scheme was 
approved. ‘Even otherwise when the new 
scheme is approved even when the old 
scheme was pending it would mean that 
the old scheme stood rejected. It was 
not necessary to say in the new scheme 
that the old scheme is cancelled. Vide 
a il Motor v. Kerala State, AIR 1969 


88. 
previously buses used to start from Prod- 
datur which is an important business 
centre, but it has now been made an in- 
termediate station. We fail to see how on 
that account the scheme would be bad. If 
the passengers are not served adequate- 
ly, the R. T. C. would have to provide 
such facilities as are necessary. 


89. It was then contended that in 
one case at least notice was served not in 
accordance with Rule 319 of the Rules. 
While the notice was served on 26-7-1973 
the hearing was posted on 4-8-1973 with- 
out leaving 14 clear days in between. We 
are not impressed with this argument. 
Admittedly, the notices were issued with 
a clear gap of more than 14 days. 
words used in Rule 319 are “communicat-| 
ed to the party concerned not less than 
14 days in advance. The word “commu- 
nication” has been interpreted in State of 
Punjab v, Kemi Ram, AIR 1970 SC 214, 
It is observed: 


the same 


The next contention was that ` 


1 


` 


Yet `^ 


The, + 


1975 


“The ordinary meaning of the word 
“communicate” is to impart, confer or 
transmit information. It is the communi- 
cation of the order which is essential and 
not its actual receipt.” 

It is further said: 


‘The word “communicate” cannot be 
interpreted to mean that the order would 
become effective only on its receipt.” 
The same view is taken by a Bench of 
this Court in W. P. No. 4069 of 1969 dated 
25-11-1969. ; 

90. In A/S Cathrineholm v. Nor- 
equipment, (1972) 2 WLR 1242 it was held 
that: 

“as the plaintiffs had sent the writ by 
prepaid post tc the company’s registered 
office and it was not returned it must be 
deemed to have been delivered and serv- 
ed in the ordinary course of post.” 

91. What follows therefore is that 
the communication was sent according to 
Rule 319. It was actually, served: it may 
be that the adjournment asked for by the 
petitioner was rejected, but no prejudice 
is shown to have been caused to the peti- 
tioner. He had his say before the Home 
Secretary. We are not therefore inclined 
to hold the scheme a nullity on that ac- 
count. In view of the said Supreme 
Court decision and a decision of this 
Court, we deem it unnecessary to deal in 
detail with the two old English decisions 
cited by the learned Advocate. 


92. One more point was raised in 
four or five writ petitions. We do not 
think it necessary to give their numbers. 
The contention was that between one ter- 
minus and the other in certain cases there 
are two routes although common sector 
would be very large. The diversion at 
certain point makes two routes between 
the termini. The authority could not 
- have cancelled the permits even In re- 
gard to the portion where the diversion 
route is provided for. The Principal Gov- 
ernment Pleader assured us that if the 
said petitioners approached the authority 
concerned with their grievance, the au- 
thority will examine their cases and if it 
is found that certain permits were can- 
celled on such routes by mistake, the au- 
thority will be glad and willing to cor- 
rect the same, The said petitioners may 
approach the authority concerned and we 
have no reason to suppose that in spite of 
the assurance given, the authority will 
not consider their representations. We 
are, however, clear in our mind that be- 
cause of such supposed mistakes the 
schemes cannot be said to be vitiated. 

93. These were the only argu- 
ments advanced in regard to the hearing 
and enquiry under Section 68-D by the 
Home Secretary. 

94, -The last point which survives 
for our consideration relates to the can- 
cellation of permits of the private bus 
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operators after the schemes of nationali- 
sation are approved under Section 68-F 
(2} of the Act. Under that provision 
“For the purpose of giving effect to 
the approved scheme in respect of a noti- 
fied route, the State Transport Authority 
or as the case may be, the Regional 


Transport authority concerned may, by 
order:-—— 

(a) xx xx Xxx XX 

(b) cancel any existing permit; 

(c) xx xX KX XX 

(1) XX XX XX KX 

(ii) XxX XX xx XX 


(iii) curtail the area or route covered 
by the permit in so far as such permit 
relates to the notified area or notified 


a5, The contention was that the 
permits ought to have been cancelled by 
the State Transport Authority or the Re- 
gional Transport Authority but in no case 
by the Secretary, State Transport Autho- 
rity as is done in all the cases. The con- 
tention, however, of the respondents was 
that the Secretary was also competent 
under Rule 321 of the Rules made under 
Section 68-I to cancel such permits. Rule 
321 reads: 

“The Regional Authority concerned 
or the State Transport Authority may by 
notification in the Andhra Pradesh 
Gazette, delegate allot any of its func- 
tions, duties or powers, specified in sub- 
sections (1) 41-A) (1-B) (1-C) and sub-sec- 
tion (2) of section 68-F to its secretary.” 

96. It is common ground that the 
power to make rule cannot be traced to 
any of the clauses of sub-section (2) as 
no clause empowers to make impugned 
rule, Reliance was therefore placed on 
sub-section (1) which reads: 

“Section. 68-I (1) The State Govern- 
ment may make rules for the purpose of 
carrying into effect the provisions of this 
chapter.” 

The question therefore is whether 
Rule 321 is validly made under Section 
68-I (1) of the Act. 


97, Before we consider this ques- 
tion it is to be borne in mind that the 
delegated legislation will be void on the 
ground that either it is not authorised by 
or it is repugnant to, the parent Act. The 
function of the court, therefore, broadly 
speaking, is to ensure that the authority 
exercised has not been broader than the 
terms of the delegation mentioned in Sec- 
tion 68-I (1). It is thus for the Courts to 
say whether or not there is a rational 
relationship between particular delegated 
legislation and the governing statute, be- 
cause the rules must be reasonably ap- 
propriate and calculated to carry out the 
legislative purpose and must be entirely 
within the power conferred. 

98. The respondents naturally re- 
lied essentially on the point that the 
words in Section 68-I (1) “for the pur- 
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pose of carrying into effect the provisions 
of this chapter” gave the Government 
power to make Rule 321 and when the 
Government consider that such g rule is 
necessary to give effect to the provisions 
of Chapter IV-A the court would be slow 
in interfering and holding the Rule ultra 
vires. 


99, Now a Court is bound before 
reaching q decision on the question whe- 
ther Rule 321 is intra vires, to examine 
the nature, objects anti scheme of the 
piece of the Jegislation te consider exact- 
ly what is the area over which powers 
are given by the section under which the 
Government is purporting to act. 


100. Now Chapter IV-A pertains 
to special provisions relating tc State 
Transport Undertakings. Section 68-I 
empowers the Government to make Rules 
for giving effect to the provisions of this 
Chapter. After a scheme has become 
final, the grant of stage carriage permit 
to the R. T. C. and the consequential 
order cancelling the permits of the exist- 
ing private bus operators are mechanical. 
The authorities have to follow as a neces- 
sary consequence of giving effect to the 
approved and final scheme. See Abdul 
Gaffor v. State of Mysore, AIR 1961 SC 
1556 and Sobhraj Odharmal v. State of 
Rajasthan, AIR 1963 SC 640. Thus the 
orders passed under Section 68-F (2) flow 
from the publication of the schemes duly 
approved and the issue of necessary 
orders which are not quasi-judicial but 
administrative vide Kalyan Singh v. State 
of U. P., AIR 1962 SC 1183. 


1a}. It is true that Section 68-F 
|(2) makes pointed reference to the S. T. A. 
or the concerned R. T. A. Does that mean 
that the Government under their power 
of making rules ic sive effect to Chapter 
IV-A cannot authorise the Secretary 5. 
T. A. in addition to the two authorities to 
carry out the consequential and mechani- 


cal function of granting the permits to. 


Road Transport Corporation and cancel- 
ling the permits of the private operators? 
It is tg be noted that Section 68-I (1) 
leaves it to the opinion of the Govern- 
ment to say as to what provision would 
be necessary in order to give full effect 
to Chapter IV-A, The Courts will not 
substitute their opinicn in this matter 
with that of the Government to wrom the 
Parliament has entrusted the power to 
make rules. If the Court is satisfied that 
the Rule so made has reasonable relation- 
ship with the purpose sought tc be ef- 
fectuated, the Court will not strike down 
such a rule either on the ground that it 
is not within the power or that it is re- 
pugnant to the parent Act. 

102. In Rex v. Comptroller Gene- 
ral of Patents: Bayer Products Ltd, Ex 
parte, (1947) 2 KB 306 at p. 311, Scott, 
L. J., said: 
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the effect of the words ‘as 
appear to him to be necessary or expedi- 
ent’ is to give the His Majesty in council 
a complete discretion to decide what re- 
gulations are necessary for the purposes 
named in the sub-section, That being so, 
If is not open to His Majesty’s Courts to 
investigate the question whether or not the 
making of any particular regulation was 
in fact necessary or expedient for the 
specified purposes. The principle on which 
delegated legislation must rest under our 
Constitution is that legislative discretion 
which is left in plain language by Par- 
liament is to be final and not subject to 
control by the courts.” 

Clauson, L. J., at page 314 as well as 
Goddard, L, J., agreed with this view. 


103. Progressive Supply Co. v. 
Dalton, (1943) Ch 54 and Yoxford Fer- 
mers’ Assn. v. Llewellin, (1946) 2 All ER 
38 followed the said decision, The later 
decision said:— 

__ “Sub-section (1) is expressed in the 
widest terms possible and sub-section (2) 
which confers particular powers, begins 
‘without prejudice to the generality of’ 
sub-section (1). (2) Reg. 55 incorporating 
54-C confers both Legislative power to 
make orders and executive power to give 
directions. The principle of interpreta- 
tion of the regulations in regard to powers 
of both types is plain and has been affirm- 
ed time after time in this Court and alsc 
in the House of o in appeals relating 
to orders under Reg. 188”. 

104. In Amaravathi M. T. Co, v. 
State, AIR 1956 Andh Pra 232, Subba 

ao, C. J., said; 

“The Provincial Government, there- 
fore, may make rules under the sub-sec- 
tion authorising the transport authority to 
delegate its functions, for without the said 
rules, the said provisions cannot be car- 
ried ie effect.” 


105. In Civil Appeal No. 226 of 
1960 dated 6-12-1962 (SC), Hidayatullah, 
J., speaking for the majority said: 

“An appeal is no doubt a creature of 
statute and does not lie in the nature of 
things. Under the general law relating 
to arbitration there is no appeal against 
an award. The power to provide for an 
appeal by a Rule must, therefore, flow 
from Section 30 of the Act. Section 30 
first confers a general power to make 
rules and then enumerates, as illustra- 
tive of the general power, certain, topics 
on which rules in particular may be 
made.” 

His Lordship further said: 

"In this sense sub-rule (6) providing 
for an appeal against the decision of the 
arbitrators must be considered as rule 
giving effect to the-provision of Section 
30 (2) (w providing for the resolving of 
disputes by arbitration. Sub-rule (6) was 
thus within the rule making power ‘of the 
provincial Government. 


1975 C. V. Purushotham v. C. J. Mutt (A. Kuppuswami J.) 
106. In Om Prakash v. Union of 
India, AIR 1971 SC 771, Jaganmohan 


Reddy, J., who spoke for the Court, held 
at p. 773: 

“It is a weli established proposition 
of law that where a specific power is 
conferred without, prejudice to the gere- 
tality of the general power already speci- 
fied, a particular power is only illustra- 
tive and does not in anv way restrict the 
general power.” 

107. Their Lordships followed 
King Emperor v, Sibnath Banerjee, AIR 
1865 PC 156 (157). 

108. Respectiuily following the 
above said decisions. we find ne difficulty 
in holding That Rule 32) was rightly con- 
sidered necessary by the rule making au- 
thority ta give effect to Section 68-F of 
the Act, The rule is thus valid and is not 
altra vires of the main Act, Consequently 
like cancellation of the permits of the 
_joxivate operators by tha Secretary, State 

Transport Authority was proper under 
Sertion 68-F (2) read with Rule 321, 

109. Since ne ather contention 
was raised and for the reasons we nave 
given, we can find no merits in these writ 
netitions, They are therefore dismissed 
with sets, Adveccaie’s fee Rs, 19C/. in 
@ech zas% 

Petitions dismissed, 
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AIR 19753 ANDHRA PRADESH 153 
ALLAPI KUPPUSWAMI AND SHIV 
SHANKER, JJ, 

© WV. Purushotham. Appellant v. 
Chinna Jeevangar Mutt, Tirupati, Res= 
pondent, 

Letiers Patent Apveul No, 73 of 1973, 

D/- 27-11-1974. 

(A) Limitation Act (1963), Secticn 31, 
Article 96 — Limitation Act (1908), Arti- 
cle 124-B — Suit for setting aside aliena- 
tion of endowed property by Matbadhi- 
pathi in 1898 -- Transferor died in 1906 
ame Suit filed in 1965 — Suit time barred — 
Suit governed bv ‘Art. 134-B of old Act — 
Article 96 of new Act not attracted in 
view of provisions cf Section 31 of 1962 
Act. AIR 1974 Andh Pra 175, Reversed. 


Under the law of endowments. av 
settled by the decisions of the Privy 
Council and the Supreme Court, alienation 
of endowed property by a Matsdhioxthi 
is not binding on the mutt unless 7 Us 
supported by necessity and a permanent 
lease is considered to be of the sume na- 
ture as an alienation, After the death, 
resignation or removal of the Mathadhi- 
pathi the succeeding Matadhipathi ts en- 


“(Against Judgment of this Court report- 
ed in AIR 1974 Andh, Pra. 175), 


CS/DS/B141/75/AGT 





[Pr. 1} A. P. 153 


titied to sue for a deciaration that the 
alienation. is not binding on the insfitu- 
tion. As far as the right to institute such 
a suit is concerned, there is no change in 
the new Act. However, whereas under 
the old Act the suit had to be instituted 
within twelve years after the daath, re- 
signation or removal of the transferor, 
under the new Act it can be instituted 
within twelve years after the appointment 
of the successor or within twelve years 
after the death, resignation or. removal of 
the transferor whichever is later, 

Put at the came time it was provid- 
ed in clear terms by Section 31 of the 
new Act that the Act will not apply to 
the case of any suit in respect of which 
the period of limitation prescribed by In- 
dian Limitation Act 1908 expired befor: 
the commencement of this Act, In the 
instant case, as *he suit was barred under 
the old Aci, the new Act does not enable 
any suit to be instituted. / IR 1974 Andh 
Pra 175, Reversed: S, Z o. 109 of 1972, 
D/- 11-12-1972 (Andh Pra), Approved, 

(Para 8) 

Casas Referred: Chronological Paras 
(1970) 5. A, No. 109 of 1972, D/» 11-12- 
1972 {Andh Pra) 9 


T, Ananta Babu, for Appellant: 


Advocate-General and E. Manohar, for 
Respondent, 
ALLADY KUPPUSWAMI, J.:--- The 


first defendant in O. S. No, 81 of 1965 on 
the file oi the Additional Subordinate 
Judge’s Court Chittoor is the appellent. 
The plaintif in the suit is a Mutt at 
Tirupathi represented by the present Ma- 
tadhipathi, The suit was filed for a dec- 
laration that the permanent lease execut- 
ed by the then Mathadhipathi on the 19th 
Chaitra of Vikari Corresponding to 1898 
in favour of one Govindachari and the 
subsequent alienation on 19-4-1940 in 
favour of C, V. Ramanujam, father of de- 
fendants 4 to 4 are void, inoperative and 
not binding or the plaintiff-mutt and for 
oossessign and mesne profits, past and fu- 
ture, According to the case of the plain- 
tiff, the suit property belonged to the 
plaintiff mutt. One ot the previous heads 
of the mutt executed a permanent lease 
in 1898 In favour of Govindachari. The 
grandson of the lessee sold the suit pro- 
perty in 1920 to one Ramaswamy Chetty 
who in turn sold (it) in 1927 te Katari 
Narasimhulu Reddy and another. Both of 
them sold (it) again to Pedda Subba 
Fiddy in 1928. On 19-4-1940 the 
said Pedda Subba Reddy sold the pro- 
perty to the father of defendants 3 to 4. 
In a partition between the members of the 
defendants’ family it fell to the share of 
the first defendant. The plaintiff con- 
tended that the permanent lease consti- 
tuted an alienation of the property and 
was not binding upon the mutt. The 
plaintiff therefore claimed a declaration 
that the lease was not binding and for - 
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recovery of possession of the property 


from the defendants. 

Z. The Mathadhipathi who grant- 
ed tbe lease in 1898 died on 13-9-1906. 
There were number of Mathadhipathis 
who succeeded one after another. The last 
of them died on 21-9-1960 and the plaintiff 
was appointed on 16-5-1980. 


3. The detendants contended that 
the lease was for necessity and was there~ 
fore binding on the mutt. They also con- 
tended that the snit was barred by Jimi- 
tation. The trial Court held that the per- 
manent lease was supported by necessity 
and was binding on the mutt. It alse 
held that the defendants had perfected 
their title to the suit property by ad~ 
verse possession, In the result ft dismiss- 
ed the suit with costs. The plaintiff-mutt 
preferred A. S. No. 508/70 to this court. 
Our learned brother, Venkatarama Sastry, 
J.. wok the view that the suit wa: not 
barred by limitation, He also held that 
he could not agree with the finding of 
the lower court that the permanent leasg 
was supported by legal necessity. Jn the 
result, the judgment of the trial court 
was set aside and the appeal was allewed 
and the suit was decreed. A declaration 
was cranied that the permanent lease 
wes not binding on the mutt and that the 
muit was entitled to recover possession 
of che suit property. It was directed thst 
ihe mesne crofits both past and future 
should be enquired inte in a separate ap- 
pb cation, 

4, - The first defendant has preier- 
red this appes! against the judgment of 
Venkatarama Sestry, J. 

5. Sri Ananta Babu. learned Coun- 
sel for the appellant contended that the 
cuit is clearly barred bw limitation. This 
is the main wuestion that has to be consi- 
dered in this appeal. 


§. Under Article 96 of the iimita- 
tion Act a suit by the manager of a Hindu 
Religious «nd Charitable Endowment tc 
recover possession of moveable or immes 
vable prsperty comprised in the endow- 
ment which has been transferred by a 
previous manager for valuable conside- 
ration can be filed within twelve yers 
from the dete of death, resignation of 
removal of the transferor or the daie of 
appointmeni of the plaintiff s¢ manager 
of the endowment, whichever is later. it 
was contended by the learned Advocate~ 
General that as the suit has been filed 
within twelve years from the date of ap- 
pointment ef the plaintiff as manager, 
namely, 16-5-1960 the suit je within time. 
This contention was accepted by Venku- 
tarama Sestry, J, it was however, ut 
gued by Sri T. Ananta Babu, learned 
Counsel for the appellant that Section 31 
of the Act provides that nothing in this 
Act shall enable any suit, appeal or ap- 
plication ta be instituted, preferred of 
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made, for which the period of limitation 
prescribed by the Indian Limitation Act, 
1908 expired before the commencement of 
this Act. It was submitted that the pe- 
riod of limitation prescribed by the Indian 
Limitation Act, 1908 for a suit to recover 
possession of immovable property com- 
prised in the endowment which has been 
transferred by a previous manager for a 
valuable consideration. was twelve years 
from the date of death, resignation or 
removal of the transferor. It cannot be 
denied the period of limitation for filing 
a suit under the eld Act had expired long 
before coming into farce of the new Act. 
It was therefore, submitted that Article 
96 of the new Act has no apnlication by 
reason of Section 31 of the Ac). 

7. The jearned Advecate-Genersai 
did not and eculd noi dispute that the 
period of limitation for the sufi. prescrib- 
ed by the Indian LimYiation Act of 1968 
had expired before the cemrnencement of 
the sew Aci. Even in the judgment an= 
pealed against. after discussing the provi- 
sions of law and S3ecisions on ihe subject 
it was observed that a permanent lease 
being an alienation is not binding on the 
mutt if it was not for legal necesrity, The 
cause of action which once accrues, con- 
tinues. The right of the mutt would be 
extinguished in regard ʻo that property 
at the 2nd of the period prescribed by the 
law of limitation Fach succeedine ma- 
hant does not get a revival of the cause 
of action iL his favour, The appointment 
of successor was never considered to give 
a fresh start of limitation under the law 
as it stood prior to i963, Thus, it follows 
rhat as the suit had tu be filed within 
twelve years from the date of death, re- 
signation or removal of the trarsferor 
under Article 134-B of the Limitation 
Act, 1908, the pericd of limitation pres- 
cribed by that Act had expired before the 
commencement of the new Act. Hence, 
by reason of Section 31 of the Act, noth-~ 
ing in the Act would enable any such suit 
to be instituted. We have therefore, ne 
hesitation in holding that Article 96 hes 
no application and the suit was barred. 

§. The contention of the learned 
Counsel tor the respondent that Article 98 
applied and therefore the suit was not 
barred by limitation wae accepted by our 
Jearned brother, Venkatarama Sastry, J., 
as he was of the view that Section 31 
only speaks of suits which are instituted 
as per the period of limitation prescrib- 
ed by the Indian Limitation Act 1908 and 
not to the types of suits which are pro- 
vided for by the new Vimitetion Act. He 
proceeded toy observe + 

“Under the Limitation Act, 1908, the 
yight to file a suit under Article 134-B 
would arise on the death, resignation or 
removal of the transferor, But under the 
new Limitation Act, a suit can also be 
filed within twelve years from the date 
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of appointment of the plaintiff as the 
manager. The latter type of suits contem- 
plated by the new Act are therefore a 
new variety of suits introduced by the 
new Act and not covered by the Indian 
Limitation Act of 1908. If the terminus 
quo was repeated as in the case of 1908 
Act, Section 31 would no doubt come into 
play, but when the terminus quo in 
column 3, has been changed in the new 
Act it cannot be said that the new suit 
contemplated by Article 96 is the same 
suit for which the period of limitation 
was prescribed under the Indian Limita- 
tion Act, 1908.” 


With great respect to the learned Judge 
we are unable to agree with this reason- 
ing, In our view, it is not correct to say 
that the suits introduced by the new Act 
are a new variety of suits not covered by 
the Indian Limitation Act, 1908. As a 
matter of fact, Limitation Acts do not pro- 
vide for the institution of a suit of any 
particular type or variety. An Act deal- 
ing with limitation provides only for the 
period of limitation in respect of differ- 
ent types of suits, which a party has the 
right to bring having regard to the sub- 
stantive law. Under the law of endow- 
ments, as settled by the decisions of the 
Privy Council and the Supreme Court, 
alienation of endowed property by a ma- 
thadhipathi is not binding on the mutt 
unless it is supported by necessity and a 
permanent lease is considered to be of 
the same nature as an alienation. After 
the death, resignation pr removal of the 
mathadhipathi the succeeding mathadhi- 
pathi is entitled to sue for a declaration 
that the alienation is not binding on the 
institution, This right is a right under 
the law governing the endowments and 
existed when the Indian Limitation Act 
1908 was in force and continued to exist 
even after the new Act. As far as the 
right to institute such a suit is concerned, 
there is no change in the law and there 
cannot be any change by reason of the 
new Limitation Act. Whereas under the 
old Act the suit had to be instituted with- 
in twelve years after the death, resigna- 
tion or removal of the transferor, under 
the new Act it can be instituted within 
twelve years after the appoint- 
ment of the successor or with- 
in twelve years after the death, resignation 
or removal of the transferor whichever is 
later. It is true that this change was 
made in view of the recommendation of 
the Law Commission in its third report 
relating to the Limitation Act. The law 
commission said that the Endowment 
Commissioner may find it necessary to 
challenge alienation by one of the pre- 
vious managers after decades or there 
may be a gap of twelve years between 
the death, resignation or removal of one 
manager and the appointment of his suc- 
cessor, In such a case it would be more 
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equitable to make the date of the plain- 
tiffs appointment as manager the start- 
ing point for limitation. But there may 
be cases and circumstances where the 
existing provision may be more favour- 
able to the institution, To provide for 
both contingencies, the later of the two 
dates should be taken as the starting 
point of limitation. Hence, Article 96 was 
enacted in the new. Act in the present 
form. But at the same time it was pro- 
vided in clear terms by Section 31, that 
the act will not apply to the case of any 
suit in respect of which the period of 
limitation prescribed by Indian Limita- 
ton Act, 1908, expired before the com- 
mencement of this Act. While making a 
change in the law, the legislature thought 
it necessary to provide that suits which 
have already been barred by limitation 
under the Limitation Act, 1908. should not 
be allowed to be instituted taking advan- 
tage of the provisions of the new Act. We 
are therefore, of the view that as the suit 
was barred under the old Act, the new 
a ove not enable any suit to be insti- 
uted. 


9. | We find that a similar view has 
been expressed in S. A. No. 109 of 1972 
dated 11-12-1972 (Andh Pra) by Samba- 
Siva Rao, J. We agree with that view. 


S 0. As we have held that the suit 
is barred by limitation, the further ques- 
tion whether the alienation is supported 
by necessity or not, does not arise. 
11, In the result, the appeal is 
allowed with costs throughout. ` 
Appeal allowed. 
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Yalavarthi Gopala Rao, Petitioner v. 
Bommisetty Seshaiah, Respondent. 

Civil Revn. Petn. No. 95 of 1974, D/- 
1~10-1974,* 

(A) Civil P. C. (1908), O. 6, Rule 17 
— Amendment of pleading — Suit on 
promissory note insufficiently stamped 
ERA Amendment sought to base suit on 
original cause of action — When can be 
permitted. 

The object of courts and the rules of 
procedure is to decide the rights of par- 
fies and not to punish them for their 
mistakes, When the relief claimed by 
way of the amendment is based on the 
facts already disclosed in the plaint. it 
amounts to no more than a different or 
additional approach to the same facts 
ene ee AGS 


*(Petition. under Section 115 of Act 5 of 

SEPA PrarinE De out to revise order 
. Dist. unsif, Vij 

D: 18-1973) Wayawada, 
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and it cannot be said to be based on 
“new cause of action” in the context it 
has to be understood. In the present 
case, the defendant knew that the suit 
was filed to obtain the payment of the 
amount which was due from him to the 
petitioner, Under these circumstances, 
the defendant cannot legitimately claim 
that the amendment would prejudicially 
affect his rights. The mere fact that on 
the date of the amendment petition, the 
suit would be barred by time for the 
relief claimed without there beirg any 
other prejudice which would work against 
the defendant, cannot be a ground for 
disallowing the amendment. AIR 1957 
SC 357 and AIR 1967 SC 96, Relied on. 
(Para 9) 
Cases Referred: Chronological Paras 


AIR 1973 Andh Pra 170 = (1973) 1 Andh 

WR 5 1, 9 
AIR 1967 SC 96 = (1966) 1 SCR 796 5 
AIR 1957 SC 357 = 1957 SCR 438 5, 7 
AIR 1921 PC 50 = 47 Ind App 255 5,38 


P. Raja Rao, for Petitioner: M. Ven- 
kateswara Reddy, for Respondent. 

ORDER:— The plaintiff in O. S. No. 
314 of 1972 on the file of the court of the 
ist Additional Dist. Munsif, Vijayawada, 
is the petitioner. The revision is di- 
rected against the order of the lower 
court refusing to amend the plaint. The 
suit is filed on the basis of a promissory 
note which was held to be not admissible 
in evidence on the ground that it was in- 
sufficiently stamped. The amendment 
sought for is to base the suit on the ori- 
ginal cause of action. The Lower Court 
refused the amendment on the ground 
that on the date of the amendmert peti- 
tion the suit would be barred by time and 
if the amendment is to be allowed at that 
stage it would work to be an injustice to 
the defendant by depriving him of a valu- 
able defence based on limitation which 
cannot be compensated by costs. In com- 
ing to that conclusion the lower court 
mainly relied on a decision of this court 
in Indlamudi Veeraiah v. Kamala Mining 
Corporation, (1973) 1 Andh WR 5 = (AIR 
1973 Andh Pra 170) on the ground that 
the facts in the present case are more of 
less similar if not identical with the facts 
of that case. 

2. All the facts necessary to base 
the suit on the original cause of action 
have already been pleaded in the plaint 
as originally filed. The allegations made 
in the plaint are as follows: The defen- 
dant purchased from the plaintiff a flour 
and oil mill on 7-10-1968 for a sum of 
Rs. 4,500/- and paid a sum of Rs. 3,000/- 
in cash on the same day and for the 
balance of the sale consideration of 
Rs. 1,500/- he executed the suit promis- 
sory note in favour of the plaintiff on 
7-10-1968- agreeing to pay the same with 
interest at 12% per annum to the plain- 


tiff or his order by the end of February, 
1969. After the due date at the end of 
February, 1969 the plaintiff demanded the 
defendant many a time for the payment 
of the amount, but the defendant failed 
to comply with the demand. Therefore 
the plaintiff got issued a registered notice 
on 16-11-1971 demanding payment of the 
amount. But the defendant refused to re- 
ceive the notice nor did he make the pay- 
ment. Therefore, the suit is filed for 
recovery of the amount due under the 
suit promissory note. The suit is filed on 
25-2-1972 within three years from the 
end of February, 1969, the time stipulat- 
ed in the promissory note for payment. 

The promissory note was not 
payable on demand. Therefore as provid- 
ed under Article 29, Item ‘b’ of Schedule 
A to the Indian Stamp Act the stamp 
duty payable on a bill of exchange, which 
is higher than the duty payable on a pro- 
missory note payable on demand has to 
be paid. But as the promissory note was 
stamped only with stamp duty as on a 
promissory note payable on demand it 
came to be stamped insufficiently and ac- 
cordingly became inadmissible in evidence. 
When it was so found by the lower court, 
the petitioner came forward with the 
amendment petition to fall back on the 
original cause of action, 


4. From the facts as stated above, ` 


it is clear that the promissory note was 
executed only as a collateral security for 
the amount due to the plaintiff towards 
the balance of the sale consideration after 
payment of some amount in cash on the 
same date towards the sale price of the 
flour and oil mill which the plaintiff sold 
to the defendant. The case of the plain- 
tiff-pc‘itioner is that according to the 
original understanding the balanceof sale 
consideration of Rs. 1,500/- was to be 
paid by the end of February, 1969, and 
the same stipulation was made in the pro- 
missory note. If that is so, the suit would 
be within time on the date it was filed 
even if it is to be on the basis of the 
original cause of action. But it would be 
clearly out of time if it were to be filed on 
the date the amendment petition was 
filed. The question for consideration is 
whether, in the circumstances of the case, 
on the ground that the suit would be 
out of time if it was to be filed on the 
date of the amendment petition, the 
amendment has to be refused, 


5. In A. K. Gupta and Sons v. 
Damodar Valley Corporation, AIR 1967 
SC 96 the Supreme Court was dealing 
with a case where the appellant-companv 
before it filed a suit against the respon- 
dent-corporation claiming only a declara- 
tion that on a proper interpretation of a 
clause in the contract it was entitled to 
an enhancement of 20 per cent over the 
tendered rates, One of the issues in the 
suit was as to the maintainability of the 
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suit in the form in which it had been 
framed. When the matter went up to the 
High Court, it held that the suit was not 
maintainable because of the terms of the 
proviso to Section 42 of the Specific Relief 
Act, 1877. Therefore, the appellant sought 
leave of the High Court to amend the 
plaint by adding an extra relief that a 
decree for Rs. 65,000/- or such other 
amount which may be found due on pro- 
per account being taken may be passed, 
The amendment having been refused by 
the High Court, the matter was taken to 
the Supreme Court. It was not in dispute 
that on the date of the application for 
amendment, the suit for money claim 
under the contract was barred, It is under 
these circumstances the Supreme Court 
said that: 


“The general rule, no doubt, is that a 

party is not allowed by amendment to 
set up a new case or a new cause of 
_ action particularly when a suit on new 
case or cause of action is barred. But it 
is well recognised that where the amend- 
ment does not constitute the addition of 
a new cause of action or raise a different 
case, but amounts to no miore than a dif- 
ferent or additional approach to the same 
facts, the amendment will be allowed 
even after the expiry of the statutory pe-~ 
riod of limitation.” 
Reference was made by the Supreme 
Court to Charan Das v. Amir Khan, AIR 
1921 PC 50 and L. J. Leach and Co, Ltd. 
v. Jardine Skinner and Co., AIR 1957 SC 
357, The Supreme Court has further 
stated that the principal reasons that have 
led to the rule mentioned above are, first 
that the object of courts and rules of pro- 
cedure is to decide the rights of the par- 
ties and not to punish them for their mis- 
takes and secondly, that a party is strict- 
ly not entitled to rely on the statute of 
~ limitation when what is sought by the 
amendment can be said in substance to 
be already in the pleading sought to be 
amended. The Supreme Court has fur- 
ther said that the expression “cause of 
action” in the present context does not 
mean every fact which it is material to 
be proved to entitle the plaintiff to suc- 
ceed, If it were so no material could ever 
be amended or added, and, of course no 
one would want to change or add any im- 
material allegation by amendment. That 
expression for the present purpose only 
means a new claim made on a new basis 
constituted by new facts. That is the 
only possible view to take. Any other 
view would make the rule futile. 

6. On the facts before it, the Sup- 
reme Court said that the amendment 
does not introduce a new cause of action 
or a new case. The suit was on a con- 
tract, H sought the interpretation of a 
clause in the contract only for a decision 
of the rights of the parties under it and 
for no other purpose. It was the contract 
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which formed the cause of action on 
which the suit was based. The amendment 
sought to introduce a claim based on. the 
same cause of action, ie. the same con- 
tract, It introduces no new case or facts, 
Even. the amount of the claim now sought 
to be made by the amendment was men~ 
tioned in the plaint in stating the valua~ 
tion of the suit for the purpose of juris- 
diction, The respondent had notice of it. 
Under these circumstances, the Supreme 
Court said that it is pre-eminently a case 
for allowing the amendment. 


7. AIR 1957 SC 357 is another case 
dealt with by the Supreme Court. There 
a suit for damages for conversion was 
by amendment allowed to be converted 
into a suit for damages for breach of con- 
tract after that claim had become barred, 
on the ground that the necessary facts 
were already in the plaint. 


8. In AIR 1921 PC 50 the Privy 
Council allowed an amendment adding a 
claim for possession after a suit for such 
claim had become barred when in the suit 
as originally filed the claim was only for 
a declaration of right to pre-empt, Fur- 
ther in that case the plaintiff had in spite 
of warning at the earliest stage refused 
to make the amendment which he later 
sought and got. 


9, In the present case also there 
is no change of “cause of action” in the 
context it has to be understood as men- 
tioned by the Supreme Court. No new 
set of facts are sought to be introduced 
by way of the amendment, On the facts 
already stated only the new claim for the 
same amount is made, it being the 
amount due to the petitioner from the 
defendant towards the balance of the sale 
price of the flour and oil mill sold by him 
to the defendant. That amount also is 
the consideration for the suit promissory 
note. It is true that the petitioner com- 
mitted a mistake in not basing the suit 
originally on the original cause of ac- 
tion by not realising that the suit pro- 
missory note is not admissible in evidence 
on account of it being insufficiently 
stamped, As rightly observed by the 
Supreme Court, the objects of courts and 
the rules of procedure is to decide the 
rights of parties and not to punish them 
for their mistakes. When the relief claim- 
ed by way of the amendment is based on 
the facts already disclosed in the plaint 
and not on any facts which were not 
there already, it amounts to no more 
than a different or additional approach to 
the same facts and it cannot be said to 
be based on “new cause of action” in the 
context it has to be understood. In such 
a case the opposite party would be having 
notice of all the facts already. Therefore 
No prejudice would be caused to him. In 
the present case, the defendant knew that 
the suit is filed to obtain the payment of 
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the amount which was due from him to 
the petitioner towards the balance of the 
sale consideration of the flour and oil mill 
purchased by him from the petitioner. 
Under these circumstances, the defendant 
cannot legitimately claim that the amend- 
ment would prejudicially affect his rights. 
The mere fact that on the date of the 
amendment petition, the suit would be 
barred by time for the relief claimed 
without there being any other prejudice 
which would work against the defendant. 
cannot be a ground for disallowing the 
amendment. In the decision Y. Veeraiah 
v. K. M. Corporation, AIR 1973 Andh Pra 
170 of this court the facts are different. 
There, the suit even on the original cause 
of action, viz., the original promissory 
note (in that case the suit was originally 
filed on the renewal of promissory note 
which was found to be inadmissible in 
evidence) was barred by time not merely 
on the date of the amendment petition 
but also on the date on which the suit 
was originally filed. Therefore, that case 
has no parallel to the facts of this case. 


10. In the circumstances of the 
case, I think it is pre-eminently a fit case 
for allowing the amendment, According- 
ly the civil revision petition is allowed 
and the application for amendment is 
ordered as prayed for. The petitioner is 
entitled to his costs, Ten days time from 
the date of the receipt of this order by 
the lower court is granted for carrying 


out the amendment, 
Ordered accordingly. 
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Jaddu Veeraswami, Petitioner v. The 
Sub-Collector, Narasapur, W. G. and 
others, Respondents. 
aa Petn. No. 3569 of 1972, D/- 12-9- 
i : 


(A) Andhra Pradesh (Andhra Area) 
Tenancy Act, 1956, Sections 6, 8, 10, 13 
and 16 (1) — Tenancy Tahsildar has power 
to investigate into jurisdictional facts for 
determining existence of relationship of 
landlord and cultivating tenant. 


The Tenancy Tahsildar can. decide 
whether relationship of Landlord and 
Cultivating tenant exists/subsists for pur- 
pose of deciding disputes between them 
under Section 16 (1). AIR 1952 SC 319 
and (1951) 1 All ER 195 and (1959) 1 
Andh WR 7 and AIR 1971 Andh Pra 87 
(FB) and Writ Appeal No. 625 of 1970, D/- 
23-10-1970 (Andh Pra), Followed, 

(Para 18) 

(B) Andhra Pradesh (Andhra Area) 
Tenancy Act, 1956, Sections 16 (1) and 2 


(c) — Tenancy Tahsildar can decide which 
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Jaddu v. Sub-Collector, Narasapur, W, G. 


A.L R. 


amongst rivals is the “cultivating tepant” 
and restrain others from interfering with 


his possession. (1962) 2 Andh WR 416, 


Relied on. (Paras 14, 19, 20) 

Cases Referred: Chronological Paras 

(1974) 2 APLJ 27 16, 17 

AIR 1971 Andh Pra 87 = (1970) 2 ace 
WR 226 (FEB) 

(1970) Writ Appeal No. 625 of 1970. ‘Dh 
23-10-1970 (Andh Pra) 14, 17 

(1964) 2 Andh WR 465 16 


AIR 1962 SC 547 = (1962) 3 SCR 673 16 
(1962) 1 Andh WR 10 = ILR (1962) Andh 

Pra 1024 15 
(1962) 2 Andh WR 180 = ILR (1965) Andh 

Pra 953 14 
(1962) 2 Andh WR 416 14, 16 
oe 1 Andh WR 7 = 1959 Andh Lt 


AIR 1952 SC 319 = 1952 SCJ 483 3 
(1951) 1 All ER 195 = (1951) 1 KB 641 12 
(1922) 2 AC 128 = 91 LJPC 146 12 


M. Jagannadha Rao, for Petitioner; 
sf oy aan Rao, for Respondents Nos. 
and 4. 


ORDER:— This application by the 
petitioner, under Article 226 of the Con- 
stitution of India, gives rise to a short 
question of law, viz., whether the Te- 
nancy Tahsildar is empowered under Sec- 
tion 16 of the Andhra Pradesh (Andhra 
Area) Tenancy Act, 1956 (hereinafter 
called the Act) to grant declaration that 
a certain person is a cultivating tenant 
and is entitled to continue in possession of 
an agricultural land, and to restrain the 
rival party and the landlord from inter- 
fering with his possession. 

2. In order to appreciate the scope 
of the question, it is necessary to briefly 
refer to the material facts leading to this 
application, The 3rd respondent, the wife 
and the 4th respondent, the son of late 
Peethala Venkanna, who were in. posses- 
sion of two items of wet land admeasur- 
ing Ac. 1-80 cents situate in Gumparru 
village, Narasapur taluk in the district of 
West Godavari, filed an application in the 
year 1968 before the Tenancy Tahsildar, 
Narsapur under Section 16 (1) of the Act 
for a declaration that they are the culti- 
vating tenants In respect of the aforesaid 
two items of land and for an injunction 
restraining the writ petitioner herein, the 
respondents 5 and 6 the landlady and an- 
other, from interfering with their posses- 
sion and enjoyment. The basis for their 
claim is that Venkanna was the original 
cultivating tenant and after his death, 
they are the cultivating tenants who are 
entitled to continue to be in possession 
and enjoyment of the land in question on 
payment of the makta agreed i in 
view of the provisions of the Act. 

3. The writ petitioner contended 
that he was the cultivating tenant induct- 
ed into posession of the land by the land- 
lady, the 5th respondent herein, Tha 
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landlody supported the claim of the writ 
petitioner contending inter alia that res- 
pondents 3 and 4 herein have surrendered 
the land to her under Ex, B-1 dated 19-4- 
1965 and thereafter the Writ petitioner 
was inducted into possession as a cultivat- 
ing tenant. A plea relating to the juris- 
diction of the Tenancy Tahsildar to go 
into the question was also raised as ac- 
cording to them, a part of the land in 
question is a coconut garden and hence it 
would come within the definition of or= 
chard. 

4, Respondents 3 and 4 filed Exs. 
A-1 to A-7 to prove that they paid makta 
and taxes during the relevant period for 
the land in question and also let'in oral 
evidence. The contesting writ petitioner 
and-the landlady filed Ex. B-] which is a 
lease hold right delivery letter said to 
have been executed on 19-4-1965 and Ex. 
B-3 and Eksal lease deed in favour of the 
writ petitioner dated 1-5-1968 and alsa 
adduced oral evidence. 


5. The Tenancy Tahsildar, on 32 
consideration of the entire evidence oral 
and documentary held that the respon- 
dents 3 and 4 did not surrender the land 
in question to the landlady, the 5th res- 
pondent, in the year 1965 as evidenced by 


Ext. B-1 and that Exs. B-1 and B-3 are 


fictitious documents which were brought 
into existence for the purpose of the case 
by the writ petitione: and the landlady 
and the documents Exs. A-1 to A-7 
clinchingly prove the possession and en- 
goyment of the land in question by the 
respondents 3 and 4 as cultivating tenants 
and accepted their case that they are the 
cultivating tenants. He, therefore, dec- 
lared them to be the cultivating _tenants 
in respect of the land in question and 
also granted a permanent injunction res- 
training the writ petitioner and the res~ 
pondents 5 and 6 from interfering with 
er possession and enjoyment of the 
and. 


6. The appeal preferred by the 
writ petitioner to the Sub-Collector, 
Narasapur, was without success. The Ap- 
pellate Authority, by its order dated July 
1972, affirmed the findings of the Tenancy 
Tahsildar and dismissed the appeal. Hence 
this writ petition. 


7. The principal contention of Mr. 
M. Jagannadha Rao, the learned Counsel 
for the petitioner, is that the Tenancy 
Tahsildar has no jurisdiction to declare 
that the respondents 3 and 4 are cultivat- 
ing tenants and are entitled to continue 
to be in possession and enjoyment of the 
land and to grant a permanent injunction 
restraining the writ petitioner, the land- 
lady and another from interfering with 
their possession when the relationship of 
landlady and tenant itself is not admitted 
but is in dispute. According to him, it is 
the Civil Court that is competent to grant 
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the declaration. as well as the injunction 
prayed for- by the respondents 3 and 4 
herein. This claim of the petitioner is re- 
sisted by Mr. G. Prabhakara Rao, the 
learned Counsel for the respondents 3 
and 4, contending inter ala that Section 
16 (1) of the Act empowers the Tenancy 
Tahsildar to grant the reliefs sought for 
by his clients and there is no merit in this 
writ petition, 

8. The answer to the question 
largely depends upon the provisions of 
Section 16 (J) of the Act. In order to ap- 
preciate the scope of Section 16 (1), it is 
necessary to briefly refer to the intend- 
ment of the Act and its material provi- 
sions. The Act was enacted to provide 
for the payment, of fair rent by cultivat- 
ing tenants and for fixing the minimum 
period of agricultural leases in the State 
of Andhra. Section 2 defines ‘agricultu- 
ral year’ ‘Commercial Crops’, ‘cultivating 
tenant’, ‘landlord’ and other terms; used in 
the Act. Section 3 provides for the maxi- 
mum rent payable by cultivating tenants 
expressed in terms of proportion of gross 
produce. Section 4 says the landlord and 
his cultivating tenant to come to an 
agreement in regard to the form of 
tenancy and the method and manner 
of the payment of rent. The rent 
may be paid either in the form ofa 
share in the produce, or in the form of a 
fixed rent in kind or cash. Section 5 en- 
ables the cultivating tenant and the 
landlord to agree with regard to the 
quantum of rent payable for holding. The 
agreed rent must be subject to the maxi- 
mum rent indicated in Section 3. Further 
the rent so agreed shall be subject to the 
provisions of Section 6 whereunder the 
Tahsildar is empowered to fix fair rent 
for the holding on the application of 
either the landlord or the cultivating 
tenant notwithstanding any agreement 
between them for the payment of an 
agreed rent. The Tahsildar is competent 
under Section 8 to grant remission of rent 
where there has been a total or partial 
failure of crops in any year due to wide- 
spread calamities such as cyclone, 
draught or flood. Section 10 fixes a 
minimum period of 6 years for every 
lease entered into between a landlord and 
his cultivating tenant on or after the com- 
mencement of the Act, Section 13 pro- 
hibits a landlord from terminating ‘the 
tenancy and evicting his cultivating 
tenant during the currency of a lease 
except by an application made in that 
behalf to the Tahsildar on any one or 
more of the grounds specified in clauses 
(a) to (f) thereof. Under Section 14 (1) a 
cultivating tenant may terminate his 
tenancy and surrender his holding at the 
end of any agricultural year during the 
currency of a lease. Section 15 prescribes 
the time limit not later than one month 
before the commencement of the agricul- 
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tural year for the cultivating tenant to 
vacate his holding and deliver possession 
thereof to his landlord, 


9. I shall now turn to Section 16, 
Sub-section (1) to Section 16, which is 
material and relevant, reads as follows:— 

“Any dispute arising under this Act 
between a landisrd and a cultivating 
tenant including any question relating te 
the determination of fai: rent or the 
eviction of a cultivating tenant shall, on 
application by the landlord or the culti- 
vating tenant, as the case may be, be de- 
cided by the Tahsildar after making an 
Enquiry in the manner prescribed, 


16. This provision enables the 
landlord er the cultivating tenant. as the 
case may be, to file an application before 
the Tahsildar for determination of any 
dispute arising under the Act between 
them. The disputes must be not only aris« 
ing under the Act but must be between 
a landlord and a cultivating tenant. The 
basic fscters empowering the Tahsildar 
to decide any dispute are (i) It must arise 
under the act and (ii) It must be between 
a landlord and a cultivating tenant, In 
other words, the Tahsildar is not autho~ 
tised or competent to determine any dis~ 
wute that arises outside the Act and which 
is net hetween a landlord and cultivat- 
ing tenant, The Tahsildar also has to 
make an enquiry fn the manner rrescrib- 
ea under the rules before deciding the 
dispute under the Act between a land- 
lord and a cultivating tenant. The ex- 
pression “any dispute” is wide enough to 
take In a civil dispute that can cr may 
erise under the Act between a landlord 
and a cultivating tenant. It is of wide 
import, The only limitations are that 
the dispute should be one arising under 
the Act and that the relationship of land- 
lord and tenant must be subsisting, The 
use of the expression “including any 
question” in Section 16 (1) makes tt 
abundantly clear that questions relating 
to the determination of fair rent end the 
eviction of a cultivating tenant indicated 
therein are only illustrative but not ex- 
haustive, They have been specifically 
indicated so as to put them beyond the 
sphere of controversy in view of Sec- 
tions 6 and 13 referred to earlier. The 
power vested in the Tahsildar to adjudi- 
cate the disputes contemplated under Sec- 
tion 16 (1) can be exercised only during 
the subsistence of the relationship of 
landlord and tenant. Where, on an in- 
vestigation. of facts, it is found that no 
relationship of landlord and tenant is 
existing between the parties the tenancy 
Tahsildar cannot clutch at the jurisdiction 
under Section 16 (1) to determine any dis~ 
pute arising under the Act, 


11, The pertinent question that 
arises for decision, is whether the Tenancy 
Tahsildar is competent to investisate into 
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jurisdictional facts and decide whether a 
particular applicant is a cultivating te- 
nant and there is relationship of landlord 
and tenant between him and the landlord 
in respect of a particular holding if the 
landlord denies the same. 


12. T shall first advert to the law 
relating to the competency of a Tenancy 
Tahsildar to investigate into the facts re- 
lating to the exercise of his jurisdiction 
when it is disputed by one of the parties. 
It is well settled that a tribunal can in- 
vestigate into the facts relating to the 
exercise of its jurisdiction when that ju- 
disdictional fact itself is in dispute. Where 
a tribunal is invested with the jurisdic- 
tion to determine a particular question it 
is competent to determine the existence 
of the facts collateral to the actual mat- 
ter which the tribunal has to try. The 
power to decide collateral facts is the 
foundation for the exercise of its ‘uris- 
diction. The legal position in this regard 
has been very succinctly enunciated in 
the following passage at page 59 in Hals- 
we Laws of England Third Edition 
VoL 11. 


“The jurisdiction of an inferior tribu- 
nal may depend upon. the fulfilment of 
some condition precedent (such as notice) 
or upon the existence of some particular 
fact. Such a fact is collateral to the ac- 
tual matter which the inferior tribunal 
has to try, and the determination whe- 
ther it exists or not is logically and tem- 
porarily prior to the determination of the 
actual question which the inferior tribu- 
nal has to try. The inferior tribunal must 
itself decide as to the collateral fact; 
when, at the inception of any inquiry by 
a tribunal of limited jurisdiction a chal- 
lenge is made to,its jurisdiction the tri- 
bunal has to make up its mind whether 
it will act or not and for that purpose to 
arrive at some decision on whether it has 
jurisdiction. or not.” 


See also Rex v. Nat Bell Liquors Ltd., 
(1922) 2 AC 128 at p. 151 and Ebrahim 
Abubaker v. The Custodian of Evacuee 
Property, 1952 SCJ 483 = (AIR 1952 SC 
319). In Rex v. The City of London Etc. 
Rent Tribunal, (1951) 1 All ER 195 at pp. 
196 and 197 the question that fell for con- 
sideration was whether the Rent Tribu- 
nal could enquire into the question as to 
whether the tenancy had been lawfully 
determined to enable them to decide whe- 
ther or not they had jurisdiction. to hear 
the application. The learned Chief Jus- 
tice Goddard, while considering the ques- 
tion observed thus:—— 


“Unless the Tribunal could first de- 
cide on the question of the existence of a. 
tenancy they could only proceed in a case 
where both parties agreed that a contract 
was In existence and it would always be 
open to the landlord to dispute the exis- 
tence of the tenancy. xx xXx XX 
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The principles on which such Tribunals 
as these can act seem to me to be well 
established by decided cases, First, one 
has to consider whether the Tribunal 
must, to enable itself to obtain jurisdic- 
tion find that a certain state of affairs 
collateral to the main question exists. 
The question whether or not there is a 
contract seems to me clearly to be colla- 
teral to the main question which the Tri- 
bunal has to decide, viz., what is a rea- 
sonable rent under the contract of te- 
nancy ?” 

The aforesaid decision is an authority for 
the proposition that the tribunal must 
first decide on the question of existence 
of tenancy and it must, to enable itself 
to obtain jurisdiction, find that a certain 
state of affairs collateral to the main 
question exists. 

13 Having regard to the scheme 
and intendment of the Act and the speci- 
fic provisions contained in Sections 6, 8, 
10 and 13 of the Act, it admits of no 
doubt that the only authority to deter- 
rhine the question of fair rent under 5. 6, 
remission of rent under Section 8, and 
eviction of a tenant under Section 13 read 
with Section 16 (1) is the Tenancy Tahsil- 
dar initially. It is pertinent to notice that 
the Tenancy Tahsildar is not expressly 
invested with the jurisdiction to decide 
the questions as tg whether or not there 
is a subsisting tenancy and whether or not 
a person is a cultivating tenant. How- 
ever, it must be noted that the Tenancy 
Tahsildar would not be able to exercise 
the jurisdiction vested in him effectively 
and properly for the determination of 
the questions relating to fair rent, mini- 
mum period of tenancy, remission of rent 
and eviction in appropriate cases if he is 
not competent to decide the question re~ 
garding the subsistency or otherwise of 
the relationship of landlord and cultiva- 
ting tenant and the question whether a 
tenant in a given case is a cultivating 
tenant or not as incidental or preliminary 
to the exercise of his jurisdiction, The 
tenancy Tahsildar or any other inferior 
tribunal or authority can exercise his or 
its statutory power only if a certain state 
of facts specified in the statute or a sta- 
tutory rule exists, In my considered 
opinion, the jurisdiction conferred on the 
Tenancy Tahsildar under Sections 6, 8, 
10 and 13 read with Section 16 (1) of the 
Act to determine any dispute arising 
under the Act between a landlord and a 
cultivating tenant includes the jurisdic- 
tion to determine the collateral facts 


which serve as the foundation for the. 


exercise of that jurisdiction. In other 
words, the Tenancy Tahsildar must be 
held to have the jurisdiction to investi- 
gate into the preliminary state of facts 
necessary to exercise his jurisdiction as 
incidental to the exercise of the admitted 
statutory power vestéd in him. To put it 


1975 Andh. Pra./1E VI G—15 


Jaddu v, Sub-Collector, Narasapur (Kondaiah J.) 


[Prs. 12-14] A.P. 161 


differently, the Tenancy Tahsildar must 
be deemed to be competent to investigate 
into the jurisdictional facts and decide 
whether the relationship of landlord and 
tenant at the material time subsists or 
not. The plea advanced on behalf of the 
petitioner that the jurisdiction of the 
Tenancy Tahsildar can be invoked only 
in cases where tenancy is admitted and 
not in cases where the jural relationship 
between the parties is in dispute, cannot 
be acceded to. If the petitioner’s conten- 
tion is accepted, it would lead to an ano- 
maly which would result in grave injus- 
tice. Any clever party can oust the ju- 
risdiction of the Tenancy Tahsildar by 
making an allegation that the petitioner is 
not a cultivating tenant and the relation- 
ship of landlord and cultivating tenant 
does not exist on that day even though 
such an allegation was false to his know- 
ledge. If the Tenancy Tahsildar is con- 
stryed to be not competent to determine 
the facts relating to jural relationship 
between the parties in dispute, he has to 
invariably refuse to consider and deter- 
mine the questions under Section 16 (1). 
Hence, such construction or interpretation 
is not permissible, I am of the firm view 
that the Tenancy Tahsildar can certainly 
go into the facts and determine firstly 
whether the petitioner is a cultivating te- 
nant and whether the relationship of 
landlord and cultivating tenant exists or 


not. Where, on an investigation of the 
facts and circumstances, the Tenancy 
Tahsildar arrives at a conclusion that 


there was no subsisting relationship of 
landlord and cultivating tenant on the 
relevant and material date, the application 
has to be rejected on the sole ground that 
he has no jurisdiction to determine the 
dispute under Section 16 (1) of the Act. 
If, on the other hand, he finds that the 
relationship of landlord and cultivating 
tenant subsists, he can go into the merits 
of the case relating to the dispute and 
determine the same in accordance with 
law and after affording a reasonable op- 
portunity to all the concerned parties, 
14, This view of mine is support- 
ed by decided cases to which I shall pre- 
sently refer. In Venkata Ramanadham v. 
Venkataratnam, (1959) 1 Andh WR 7 at 
pp, 10 and 11, this court, in an applica- 
tlon under Section 6 of the Act, had to 
decide whether the tenancy Tahsildar has 
Jurisdiction to decide ancillary questions 
whether there was subsisting relationship 
of landlord and cultivating tenant be- 
tween the parties, whether the applicant 
was or was not a cultivating tenant and 
whether he was a person protected by the 
Andhra Ordinance 1 of 1956. The learn- 
ed J udge, Seshachalapathi, J., on a consi- 
deration of the provision of the’ Act and 
its intendment, held that the only autho- 
rity to determine the question of fair rent 
being the Tahsildar initially, he has the 
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power and jurisdiction to decide those 
questions as incidental or preliminary to 
the exercise of his jurisdiction. The 
learned Judge observed thur: 

“There ig preponderance of judicial 

authority for the position that where a 
Tribunal or authority is invested with the 
power and jurisdiction to decide a par- 
ticular question, as ancillary to that ju- 
risdiction, it has also the power to decide 
the collateral facts which serve as the 
foundation for the exercise of that juris- 
diction. The determination of such colla- 
teral matters is independent of the merits 
of the case which the Tribunal or autho- 
rity has te determine. But the decision 
is necessary for the exercise of the juris- 
diction which in terms is confined to the 
Tribunal or the authority.” 
The learned Judge was fully conscious 
of the position that the decision of the Te- 
nancy Tahsildar on the existence or 
otherwise of the jurisdictional facts is not 
final and proceeded to state thus:— 

"Tt may be that the decision on the 

preliminary collateral facts or what may 
be called the jurisdictional facts by the 
inferior Tribunal or authority is not fina! 
and may be subject to an appeal or revi- 
sion. But that will not take away the 
right or perhaps even the necessity for 
the inferior Tribunal to decide such col- 
lateral or jurisdictional facts.” 
The decision in Ramaniah v, Avula Buijii 
Reddy, (1962) 2 Andh WR 416 at p. 420 is 
directly on the point with which we are 
concerned. Therein, just as in the case on 
hand, two rival parties contended that 
each of them owas the true cultivating 
tenant. One of the contending parties was 
indeed supported by the landlady. The 
question that fell for decision was whe- 
ther the Tenancy Courts are competent to 
determine the dispute as to who the cul- 
tivating tenant is within the meaning of 
Section 2 (c) of the Act and declare him 
to be the cultivating tenant entitled to be 
in possession of the land in questicn. The 
learned Judge, Seshachalapathi, J., reite- 
rating the view taken by him in (1959) 
1 Andh WR 7 observed thus: 

TENS the question whether or not 
a person who claims the benefit of the 
Act is a cultivating tenant and whether 
his tenancy still subsists is a question 
that is ancillary to the exercise of the 
jurisdiction of the tenancy courts under 
Section 16 (1) of the Act. 


XX XX XX XX 

If the petitioner is a cultivating te- 
nant, he certainly is entitled to be in pos- 
session of the demised land till the end 
of the Fasli 1369, or such other period as 
may by law be determined. It cannot, 
therefore, be said that the tenancy courts 
are precluded from determining whether 
the petitioner in A. T. P. No, 14 cf 1958 
was a cultivating tenant who was entitl- 
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ed to continue in possession for the statu- 
tory period.” 


In R. Papi Naidu v. M. Sivudu Naidu, 
(1962) 2 Andh WR 180 at p. 182 a Divi- 
sion Bench of this court consisting of 
Seshachalapathi and Venkatesam, JJ., 
held that _the Tahsildar is empowered 
under Section 16 (1) of the Act to decide 
whether supplemental parties can be 
added as provided under Order 1, Rule 10 
(2) C. P, C.’ and while exercising such 
power, the Tahsildar ig functioning under 
the provisions of the Act and therefore, 
such orders are appealable under Section 
16 (2) of the Act. The learned Judge, 
Seshachalapathi, J., Speaking for the 
Bench, stated thus:— 


“It is elementary that apart from the 

provisions of the Act neither the Tahsil- 
dar nor the Revenue Divisional Officer 
can exercise any functions in respect of 
the adjudication of disputes between the 
landiord- and the tenant. Under Section 
16 (1) of the Act all questions between 
the landlord and cultivating tenant under 
the provisions of the Act have to be dé- 
cided by the Tahsildar. One of such 
questions is certainly whether supplemen- 
tal parties can be added as provided for 
under Order 1, Rule 10 (2), Civil Proce- 
dure Code, In directing the adding of 
supplemental parties or refusing to add 
such supplemental parties, the Tahsildar 
is certainly functioning under the provi- 
sions of the Andhra Tenancy Act.” 
The view taken by Seshachalapathi, J., in 
(1959) 1 Andh WR 7 and (1962) 2 Andh 
WR 416 is consistent with the view ex- 
pressed by a Division Bench of this Court 
consisting of Kumarayya, C. J. and Srira- 
mulu, J., in Writ Appeal No. 625 of 1970, 
dated 23-10-1970 (Andh Pra), Therein, 
the learned Chief Justice, speaking for 
the Court, ruled thus:— 


“The question whether the relation- ` 


ship of a tenant continues to exist or not 
is indisputably within the jurisdiction of 
the Tahsildar to decide, ............ In case 
in determining the same, some questions 
which are purely of civil nature arise on 
account of which the Tahsildar may be 
inclined to refer the parties to a Civil 
remedy, that may be a different matter. 
It is for the Tahsildar to come to his own 
conclusion. When the Tahsildar is com- 
petent in law to decide for himself whe- 
ther tenancy as between the parties exists 
or not, we do not think that a writ of 
prohibition can lie to this Court, Cer- 
tainly the Tahsildar has at any rate got 
jurisdiction even to decide whether he has 
got jurisdiction or not.” 


15. I may now refer to the view 
expressed by a Full Bench of our High 
Court in D. Venkata Reddy v. B. Bushi- 
reddy, AIR 1971 Andh Pra 87 at pp. 100, 
101 in this regard. Therein it was held 
that there is nothing in the Act to postu- 
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late that merely because the tenancy in 


regard to the part of the land in dispute ` 


is admitted that relationship of landlord 
and tenant exists in regard to the remain- 
ing part of the disputed land also. The 
decision of the Tahsildar relating to the 
existence or otherwise of the relationship 
ef landlord and cultivating tenant is not 
final and the Civil Court also has juris- 
diction to decide the same. The Full 
Bench rwed thus: 

“A reading of the aforesaid decisions 
clearly shows that whether a Tribunal 
has been given the exclusive jurisdiction 
to decide a particular circumstance de- 
pends upon the language of the Act and 
aims and objects for which the Act has 
been enacted. If a given Act postulates 
that on the existence of certain state | of 
facts the Tribunal will have jurisdiction 
to decide the matters entrusted to it 
under the Act, the Tribunal will no 
doubt be competent to decide whether 
that state of facts exists but the existence 
of such state of. facts being a jurisdic- 
tional factor it cannot give to itself juris- 
diction by a wrong decision as to the exis- 
tence of such state of facts, Such a deci- 
sion would be in regard to a collateral 
fact and can be questioned in a Civil 
Court and the jurisdiction of the Civil 
Court is not barred in such cases, Where- 
as in cases where the Tribunal has been 
given exclusive jurisdiction to decide the 
existence of facts on the basis of which 
it would proceed to pass certain orders, 
the decision of those facts would also be 
final and conclusive and cannot be ques- 
tioned in a Civil Court.” 


The decision of the Full Bench does not 
support the view canvassed by the coun- 
sel for the writ petitioner. In fact the 
contrary view taken by a Division Bench 
of this Court in G. Buchayya v. Swami 
Naidu, (1962) 1 Andh WR 10 to the effect 
that the Tenancy Tahsildar in a petition 
to evict the petitioners therein has no ju- 
risdiction to decide whether the respon- 
dent therein was really the landlord or 
whether the petitioners themselves had 
perfected their title to the lands in ques- 
tion by virtue of having bought the lands 
from . someone else, has been overruled 
by the Full Bench. The Full Bench pro- 
ceeded on the assumption that the Te- 
nancy Tahsildar is empowered to deter- 
mine the question of title while deciding 
the existence or otherwise of relationship 
‘ of landlord and cultivating tenant as a 
jurisdictional fact or as a. collateral fact 
and any opinion expressed contra was 
stated to be no longer good law. This can 
be noticed from the following passage in 
‘the judgment of the Full Bench while 
examining the scope and content of the 
_ decision of the Division Bench in (1962) 
1 Andh WR 10. 

“The point considered by the learn- 
ed J udges was whether the Tahsildar had 
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jurisdiction to decide as to who has title 
to the lands in question, and it was held 
that in a petition for eviction the Tahsil- 
dar could not decide whether the respon- 
dent was really the landlord or whether 
the petitioners themselves had title to 
these lands by purchase from someone 
else. If the Judges by that decision in- 
tended to lay down that the Tahsildar 
could not decide a question of title for 
determining the existence or otherwise of 
relationship of landlord and tenant as a 
jurisdictional fact or as a collateral -fact, 
this decision cannot be considered to be 
good law in view of the various decisions 
of the Supreme Court referred to by us 
earlier in this judgment. The Supreme 
Court in various decisions has laid down 
that a Tribunal with a limited jurisdic- 
tion is competent to decide whether the 
state of facts on the existence of which 
the jurisdiction depends exists or does 
not exist. But, such a decision is not con- 
clusive and final and can always be agi- 
tated in a Civil Court. It therefore fol- 
lows that the decision of the Division 
Bench so far as it lays down an absolute 
bar to the Tahsildar entering into the 
question of title in deciding the relation- 
ship of landlord and a cultivating tenant 
is no longer good law.” 


16. I shall now advert to the deci- 


,sion of this Court in G. Srinivasa Rao v. 


Deputy Tahsildar, (1974) 2 Andh Pra LJ 
27 and the decision of the Supreme Court 
in Magiti Sasamal v. Pandab Bissoi, AIR 
1962 SC 547 on which strong reliance has 
been placed by the Writ petitioner in sup- 
port of his contention that the Tenancy 
Tahsildar is not competent to determine 
the status of a party to be that of a te- 
nant or landlord and to determine the 
jural relationship of landlord and culti- 
vating tenant where it is disputed. True, 
as submitted by the counsel for the peti- 
tioner, the decision of the learned Single 
Judge in (1974) 2 Andh Pra LJ 27, sup- 
port his contention. Therein it was held 
that the Tahsildar has no jurisdiction to 
grant a declaration under Section 10 (2) 
of the Act that the petitioner therein had 
tenancy rights in the lands in dispute and 
to grant an injunction restraining the res- 
pondents from interfering with his peace- 
ful possession. The learned Judge relied 
upon the decision of this Court in Naganna 
v. Venkamma, (1964) 2 Andh WR 465 
at p. 467, and that of the Supreme Court 
in Magiti Sasamal v. Pandab Bissoi, AIR 
1962 SC 547. In (1964) 2 Andh WR 465 
at p. 467, the learned Judge, Gopal Rao 
Ekbote, J. (as he then was) expressed the 
view that Section 16 (1) of the Act 
authorising the Tenancy Tahsildar to de- 
cide all questions under the Act in regard 
to the relationship of landlord and tenani 
does not oust the jurisdiction of the civil 


Court even in matters relating to the 
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grant of injunction. “It cannot be in 
doubt.” observed the learned Judge “that 
the tribunal cannot grant the ralief of 
issue of a permanent injunction which is 
granted by the Civil Courts under the 
provision of the Specific Relief Act. That 
power does not vest under any provisions 
of the Andhra Tenancy Act in the Ten- 
ancy tribunal.” It may be noticed that 
in (1964) 2 Andh WR 465 at P., 467. It 
was not held that the Tahsildar has no 
jurisdiction under Section 16 (1) to de- 
cide the question of title and the question 
whether a particular person is a cultivat- 
ing tenant or landlord and whether the 
relationship of landlord and tenani exists 
or not. Hence, that decision is distin- 
guishable and is not in any way contrary 
to the view expressed by me, The deci- 
sion of the Supreme Court in AIR 1962 
SC 547 arose under Section 7 (1) of the 
Orissa Tenants Protection Act. 1948 
which is different from Section 16 (1) of 
the Act (Andhra Tenancy Act), Section 7 
(1) of the Orissa Tenants Protection Act, 
1948 enumerates only 5 categories of 
‘cases specified in clauses (a) to (e) there- 
of which could be decided by the Collec- 
tor on the application of either of the 
parties, In the case on hand, Section 16 
(1) of the Act empowers the Tenancy 
Tahsildar to decide any dispute ketween 
a landlord and a cultivating tenant aris- 
ing under the Act. The scope of tne pro- 
visions of Section 16 (1) is wider than 
that of Section 7 (1) of the Orissa Act, 
In view of the specific language employ- 
ed in Section 7 (1) of the Orissa Act, the 
Supreme Court held that the Collector 
was not competent to decide a dispute as 
regards the existence of relationship of 
landlord and tenant. This can be noticed 
from the following passage (at p. 550). 


“The disputes which are the subject- 
matter of Section 7 (1) must be in regard 
to the five categories, That is the plain 
and obvious construction of the words 
“any dispute as regards”, On this con- 
struction it would be unreasonable to hold 
that a dispute about the status of the te- 
nant also falls within the purview of the 
said section. The scheme of Secticn 7 (1) 
is unambiguous and clear. It refers to the 
tenant and landlord as such and it con- 
templates disputes of the specified charac- 
ter arising between them. Therefore, in 
our opinion even on a liberal canstruc- 
tion of Section 7 (1) it would be difficult 
to uphold the argument that a dispute as 
regards the existence of the relationship 
of landlord and tenant falls to be deter- 
mined by the Collector under Section 7 
(1).” 

I am, therefore, ‘of the opinion that the 
decision of the Supreme Court in AIR 
1962 SC 547 is distinguishable cn facts 
and it does not assist the writ petitioner 
in any way. I may add that this decision 
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was distinguished by Seshachelapathi, J., 
in (1962) 2 Andh WR 416 at p. 419 thus:— 


“In my opinion this decision (Magiti 
Sasamal’s case) may not have any direct 
application to the facts of the instant 
case, The language of Section 7 (1) of 
the Orissa Tenants Protection Act and ` 
Section 16 (1) of the Andhra Tenancy Act 
are manifestly different. Section. 7 (1) of 
the Orissa Tenants Protection Act deals 
only with the different situations contem- 
plated in clauses (a) to (e) of that Act, 
but Section 16 (1) of the Andhra Tenancy 
Act is differently worded.” 


17, Reverting back to the decision 
in (1974) 2 Andh Pra LJ 27, the follow- 
ing passage on which strong reliance has 
been placed may be extracted: 


“there is no provision under the Act 

to determine the status of a particular 
person to be that of a tenant or to deter- 
mine the jural relationship of landlord 
and tenant where it is disputed, That be- 
ing so, as laid down by their Lordships of 
the Supreme Court in the case referred 
to above with reference to a somewhat 
similar provision, the Tahsildar cannot 
be said to have jurisdiction to entertain 
a petition to grant the relief of declara- 
tion of tenancy and permanent injunction 
restraining the landlord from interfering 
with the possession said to be vesting 
with the tenant.” 
With great respect to my learned bro- 
ther, Madhava Reddy, J., I am not per- 
suaded to agree with him. In fact, the 
aforesaid observations are contrary 
to the view expressed by Sesha- 
Chelapathi, J.. in the cases re- 
ferred to above and Full Bench 
decision of this Court in ATR 1971 Andh 
Pra 87 and the unreported decision of a 
Division Bench of this Court in Writ Ap- 
peal No. 625 of 1970, dated 23-10-1970 
(Andh Pra). I may add that the afore- 
said decisions have not been apparently 
brought to the notice to my learned 
brother, Madhava Reddy, J. 


18. For all the reasons stated, I 
must hold that the Tenancy Tahsildar 
has ample power and jurisdiction to in- 
vestigate into the facts and circumstances 
for the purpose of determining whether 
the relationship of landlord and cultivat- 
ing tenant exists on the material date, to 
enable him to decide the dispute under 
Section 16 (1) of the Act. 


19. In the present case, respon- 
dents 3 and 4 were found on facts by 
both the Tribunals to be cultivating ten- 
anis entitled to be in possession of the 
land in question. It was also found that 
the alleged surrender of the land by them 
in the year 1965 as evidenced by Ex. B-1 
was not true, Unless these facts are de- 
termined, the Tenancy Tahsildar cannot 
exercise the powers vested in him under 
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Section 16 (1) of the Act, In the circum- 
stances, it cannot be said that the decla- 
ration granted by the Tribunals is ille- 
gal or without jurisdiction. 


20. It has been represented to me 
by Mr. Jagannadha Rao that it is the writ 
petitioner but not the respondents 3 and 
4, that is in actual possession and enjoy- 
ment of the land in question since three 
or four years. In that premise, the re- 
lief of permanent injunction granted by 
the Tribunals cannot be sustained. The 
counsel for the respondents 3 and 4 also 
admits that his clients are not in actual 
possession of the land at the present time 
but, however, prayed for a direction that 
they should be put in possession, There 
is no writ petition or an application by 
the respondents 3 and 4 to grant such a 
direction. It is only the writ petitioner 
that has approached the court questioning 
the validity of the declaration that res- 
pondents 3 and 4 are the real cultivating 
tenants of the land in question and that 
they are entitled to continue to be in 
possession and also to the grant of a per- 
manent injunction. In the circumstances, 
the orders of the Tribunals to the extent 
of declaring the respondents 3 and 4 as 
the true cultivating tenants of the land 
in dispute and their right to continue to 
be in possession of the same from the date 
of their forcible eviction are affirmed. 
However, the further relief relating to 
permanent injunction cannot be sustain- 
ed as the basic fact for the grant of an 
injunction, viz., that respondents 3 and 4 
“must be in possession of the land, is not 
found, Hence, to that extent, the orders, 
are set aside. 


21. In the result, the Writ peti- 
tion is partly allowed and dismissed in 
other respects. As the writ petitioner 
failed on the main contention, he shall 
pay the costs of respondents 3 and 4. 
Advocate’s fee Rs. 100/-. 

Petition partly allowed. 
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RAMACHANDRA RAJU, J. 


Subhadramma, Petitioner v. Palaksha 
Reddy and others, Respondents. 

Civil Revn. Petn. No. 1307 of 1973, 
D/- 20-8-1974.* 

(A) Civil P. C. (1908), Section 115 — 
Decision as to court-fee — Revision ap- 
plication by defendant — Question of ju- 
risdiction of court not involved — Revi- 
sion not entertained, (Para 11) 


*(Petition under Section 115 of Act 5 of 
1908 praying High Court to revise order 
of Sub. J., Adoni, in I. A, No. 208 of 
1973, D/- 28-9-1973). 


JR/KR/E461/74/MBR 


Subhadramma v. Palaksha (R. Raju J.) 


[Prs, 1-2] A. P. 165 


_ (B) Andhra Pradesh Court Fees and 
Suits Valuation Act (7 of 1956), Section 11 
(2) and (4) — Determination of value for 
jurisdiction — Proper procedure. 


Under Section 11 (2) and (4), the 
questions relating to the value of suits for 
the purpose of determining the jurisdic- 
tion of court and to find out whether the 
fee paid by the plaintiff is sufficient or not 
should be heard and decided not after 
following the procedure as laid own under 
Order 18, Civil P. C. (i.e, not in the same 
manner as trying a suit) but before hear- 
ing of the suit as provided under Order 18 
(i.e., before the actual trial of the suit). 
The words “as contemplated by Order 18, 
Civil P. C.” in both sub-sections (2) and 
(4) of Section 11 of the Act are in rela- 
tion to hearing of suit mentioned therein 
and not in relation to hearing of the 
questions relating to the proper valuation 
of the suit or court-fee paid on it. (1968) 
2 Andh WR 616 (FB) and AIR 1961 SC 
1289 and AIR 1953 Mad 754 and AIR 1944 
Mad 315 (EFB), Relied on. (Paras 3, 11) 


Cases Referred: Chronological Paras 


(1969) 1 SCWR 645 = 1969 UJ (SC) 259 6 
(1968) 2 Andh WR 616 = (1968) 1 Andh 

LT 1 (FB) 3 
AIR 1966 SC 1899 = (1966) 3 SCR 856 6 
AIR 1961 SC 1298 = (1961) 3 SCR 1015 7 
AIR 1953 Mad 754 = (1952) 2 Mad LJ 


172 8 
AIR 1944 Mad 315 = (1944) 1 Mad LJ 
328 (FB) 9 


N. Ramamohan Rao, for Petitioner. 


ORDER:— This revision petition is 
filed by the 2nd defendant against the 
finding given by the court of Sub- 
ordinate Judge, Adoni, in oO. S. 
No. 27 of 1972 on application filed by her 
to try the issue framed in the suit on the 
question of court-fee. Whether the court 
fee paid by the plaintiffs is not correct 
as a preliminary issue, that the court fee 
already paid by the plaintiffs valuing the 
suit properties under Section 34 (2) of the 
Andhra Pradesh Court-Fees and Suits 
Valuation Act, 1956 (hereinafter referred 
to as ‘the Court-Fees Act’) is proper. The 
suit was filed for partition of joint family 
properties by two minor plaintiffs against 
their paternal grand-father defendant 
No. 1, paternal grand-mother defendant 
No. 2 paternal uncle defendant No. 3. the 
sister of the plaintiffs, defendant No. 4, 
their mother defendant. No. 5 and the 
widow of the late brother of the plain- 
tiffs, defendant No. 6. The second defen- 
dant filed a written statement taking a 
plea that some of the items of the suit 
property are her Stridhana properties and 
she has been in exclusive possession and 
enjoyment of the same. 

A Section. 34 of the Court-Fees 
Act relates to partition suits, It is provid- 
ed under sub-section (1) of Section 34 
that in a suit for partition and separate 
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possession of a share of joint family pro- 
perty or of property owned jcintly, by a 
plaintiff who has been excluded from 
possession of such property, fee shall be 
computed ad valorem on the market 
value if it is movable property or 
3/4ths of the market value if 
it is immovable property on the plain- 
tiffs share. As per sub-section (2) of 
Section 34 if the plaintiff is in joint pos- 
session of the joint family or property 
owned jointly, fixed court-fee is provid- 
ed, the maximum being Rs. 200/- if the 
value of the plaintiffs share is not less 
than Rs. 10 ,000/-. On the basis that the 
plaintiffs are in joint possession of the 
entire suit property the suit was valued 
as provided under Section 34 (2) of Court- 
fees Act and a fixed Court-fee of 
Rs. 200/- was paid. The 2nd defendant 
took a plea that so far as the suit pro- 
perties which are in her exclusive pos- 
session and enjoyment are concerned, the 
plaintiffs have to pay court-fee as pro- 
vided under Section 34 (1) of thea Court- 
fees Act. On the plea taken by zhe 2nd 
defendant that some of the items are her 
self acquired properties and she has been 
in exclusive possession and enjoyment of 
the same, an issue as to whether the fixed 
court-fee paid by the plaintiffs on the 
plaint is not correct was framed by the 
lower court, It is on this issue framed on 
the plea taken by the 2nd defendant, the 
lower court gave the finding that the 
court-fee paid by the plaintiffs is proper. 
In giving that finding, the lower court 
took into consideration the fact that the 
ist defendant who is the husband of the 
2nd defendant was in management of the 
family properties, the contention made 
on behalf of the plaintiffs that being in 
management of the family the lst defen- 
dant took some sale deeds in favour of 
his wife, the 2nd defendant though they 
were purchased with the joint family 
funds and also the claim of the 2nd de- 
fendant that the lease deeds and tax re- 
ceipts for those items of property are in 
her name and she has been in possession 
and enjoyment of the same. 


3. Sri N. Ramamohan Rao, the 
learned counsel for the petitioner, has 
argued that the lower Court has commit- 
ted an error of jurisdiction witnin the 
meaning of Section 115 of the Code of 
Civil Procedure in deciding the prelimi- 
nary issue without following the proce- 
dure laid down in Section 11 (2) and (4) 
of the Court-Fees Act, It is provided 
therein that any defendant may plead 
that the subject-matter of the suit has 
not been vroperly valued or that the fee 
paid is not sufficient and all questions on 
such pleas shall be heard and decided 
before the hearing of the suit as contem- 
plated by Order 18 in the First Schedule 
to the Code of Civil Procedure. Under 
Order 18 C, P: C. procedure is laid down 


Subhajramma v. Palaksha (R. Raju J.) 


A.I. R. 


with regard to hearing of suits and exa- 
mination of witnesses. What all is men- 
tioned in sub-sections (2) and (4) of Sec- 
tion 11 is that the questions relating to 
the value, for the purpose of determin- 
ing the jurisdiction of court and to find 
out whether the fee paid by the plaintiff! 
is sufficient or not, should be heard and! 
decided before hearing of the suits as pro- 
vided under O. 18, C. P. C. which means 
before the actual trial of the suit, The 
argument of the learned counsel is that 
what is laid down under sub-sections (2) 
and (4) of Section 11 of the Court-fees 
Act is that, the questions relating to the 
value of suits for the purpose of deter- 
mining the jurisdiction of Court and the 
fee payable on the plaint should be heard 
and decided after following the procedure 
as laid down under Order 18 C., P, C. ive. 
they should be heard and decided in the 
same manner as trying a suit. I do not 
think the learned counsel is correct in 
putting such an interpretation on the 
language used in sub-sections (2) and (4) 
of Sec. 11 of the Court-fees Act, The 
words “as contemplated by Order 18 in 
the First Schedule to the Code of Civil 
Procedure” in both the sub-~sections are 
in relation to hearing of suit mentioned 
therein and not in relation to hearing of 
the questions relating to the proper 
valuation of the suit or court-fee paid on 
it. With regard to hearing and deciding 
the questions relating to proper valua- 
tion of suits and court-fee paid in suits, 
provision is made under Section 17 of the 
Court Fees Act for enquiry. It is provid- 
ed therein that for the purpose of decid- 
ing whether the subject-matter of a suit 
or other proceeding has been properly 
valued or whether the fee paid is sufii- 
cient, the court may hold such inquiry 
as it considers necessary and may, if it 
thinks fit, issue a commission to any per- 
son directing him to make such local or 
other investigation as may be necessary 
and to report thereon to the Court. In 
the Full Bench case Œ. C. Reddy v. 
K. C. Reddy, (1968) 2 Andh. W. R. 616 
(FB) it was clearly laid down by this 
court that the investigation contempla- 
ted under Sections 11 (2) and ij (4) of 
the Court~fees Act must not encroach 
upon the principal issue to be decided in 
the suit. It was observed therein that the 
investigation extends to all materials fur- 
nished by the plaintiff, all admissions 
wherever and whenever made by the 
plaintiff including admissions made in 
interlocutory matters in the suit all do- 
cuments produced by the plaintiff or to 
which a reference is made in the plaint, 
all undisputed facts brought to the court’s 
notice by the defendant, and all other 
facts which may be established without 
going into the main controversy between 
the parties. It was further observed that 


it is not possible or desirable to . further 


1975 


define the scope of the investigation, but 
suffice it to say that the investigation 
must not encroach upon the principal 
issue to be decided before the trial begins 
within the meaning of Order 18 as enjoin- 
ed in Section 11 (2) and 11 (4) of the 
Court-fees Act. Therefore it is clear that 
the interpretation sought to be put by the 
learned Counsel is not warranted. 


4, In making the order under revi- 
sion, the lower Court did not merely take 
into consideration the allegations made 
in the plaint as contended by the learn- 
ed Counsel. It also took into considera- 
tion the contention of the petitioner that 
the sale deeds, lease deeds and tax re- 
ceipts for the items in question stand in 
her name. The lower court decided the 
matter after hearing both the parties, It 
is not the case of the petitioner that she 
wanted to adduce some more evidence 
like examining witnesses etc., and she 
was.not allowed to do so. Therefore, it 
is not possible to say. as argued by the 
learned Counsel, that in passing the order 
under revision the lower Court has either 
failed to exercise the jurisdiction vested 
in it or has acted in exercise of its juris- 
diction illegally or with material irregu- 
larity as contemplated under Section 115 
©) and (c) of the Code of Civil Proce- 

ure. 


5. Sri Rama Mohan Rao has also 
argued that the lower Court should not 
have decided the preliminary issue in the 
application itself and instead it should 
have decided in the application only whe- 
ther the issue relating to the court-fee is 
to be tried as preliminary issue or not, 
for deciding which only the application 
was filed. I am unable to understand this 
argument. The application was filed to 
try the issue relating to the sufficiency of 
court-fee paid as a preliminary issue be- 
fore hearing the suit. By granting that 
request of the petitioner, the lower Court 
proceeded to decide the preliminary issue 
and passed orders in the same applica- 
tion deciding that issue. I do not find 
anything wrong in it. 


6. Sri Rama Mohan Rao has cited 
two decisions, Ram Chand and Sons Sugar 
Mills v. Kanhayalal, AIR 1966 SC 1899 
and Kerala State Electricity Board v. 
Ulahannan Markose, (1969) 1 SCWR 645, 
which, according to him, support his con- 
tention that the lower Court has commit- 
ted an error of jurisdiction in passing the 
order under revision. The case AIR 1966 
SC 1899 dealt with Section 151 and Order 
29, Rules 1 and 3, Civil Procedure Code 
with regard to the scope of inherent 
power of a court. It has no bearing on 
the point with which we are now con- 
cerned ir the present case. In the deci- 
sion (1969) 1 SCWR 645 the Supreme 
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the District Judge dismissed the applica- 
tion of the respondent: on an erroneous 
construction of Section 10 ({d) of the 
Telegraph Act held that in so doing the 
District Judge refused to exercise the 
jurisdiction vested in him because of the 
erroneous construction placed upon the 
language of Section 10 (d) of the Tele- 
graph Act and the case therefore will fall 
within sub-section (a) or sub-section (b) 
of Section 115. C. P. C, and therefore the 
High Court was competent to interfere 
with the order of the District Judge and 
set it aside. In the present case there is 
no erroneous construction of any provi- 
sion of law or refusal tọ exercise juris- 
diction. 


7. ° In this connection it is perti- 
nent to make mention of what was ob- 
served by the Supreme Court in the deci- 
sion Rathnavarmaraja v. Smt. Vimala 
AIR 1961 SC 1299 while dealing with 
a case of revision which had arisen out of 
an order passed under Section 12 (2) of 
the Madras High Court Fees and Suits 
Valuation Act, 1955, which is in pari 
materia with Section 11 (2) of the Court- 
fees Act. In the Madras Act there is a 
similar provision in Section 19 like the 
one contained in Section 17 of the pre- 
sent Court-fees Act with regard to the 
inquiry to be made by the court into the 
questions relating to whether the subject- 
matter of a suit or other proceeding has 
been properly valued or whether the fee 
paid is sufficient. The Supreme Court ob- 
served that: 


‘The Court-fees Act was enacted to 
collect revenue for the benefit of the 
State and not to arm a contesting party 
with a weapon of defence to obstruct the 
trial of an action. ....... ree ey We fail to 
appreciate what grievance the defendant 
can make by seeking to invoke the revi- 
sional jurisdiction of the High Court on 
the question whether the plaintiff has 
paid adequate court-fee on his plaint. 
Whether proper court-fee is paid on a 
plaint is primarily a question between 
the plaintiff and the State. How by an 
order relating to the adequacy of the 


' court~fee paid by the plaintiff, the defen- 


dant may feel aggrieved it is difficult to 
appreciate.” 


8. In the decision Muthu Naicken 
v. Mariappae Pillai, (1952) 2 Mad LJ 172 
= (AIR 1953 Mad 754), P. V. Rajaman- 
nar, C. J.. who decided that case, said that 
the High Court may interfere with an 
order relating to court-fee and jurisdic- 
tion even though the decisions, on thes 
questions, i 
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Court by coming to the conclusion that 
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9. In the Full Bench case Murthi- 
raju v. Subbaraju, (1944) 1 Mad LJ 328 = 
(AIR 1944 Mad 315) (FB) it was held by 
the Madras High Court that a revision 
petition lies when a court Subordinate to 
the High Court has held that the plaintiff 
has inadequately stamped his plaint but a 
revision does .not lie when a defendant 
has unsuccessfully challenged tne ade- 
gquacy of the stamp affixed by the plain- 
tiff, unless a further question of jurisdic- 
tion is involved. Here “jurisdiction” 
means jurisdiction of a court to try a suit. 


10. Sri Rama Mohan Rao has con- 
tended that the decisions of the Madras 
High Court referred to above were ren- 
dered under the old Madras Court-fees 
Act and the present Court-fees Act is 
different. So far as the application of the 
principle is concerned there cannot be 
any difference between the old and the 
new Acts. There is no provision in the pre- 
sent Court-fees Act from which it can be 
said that that principle cannot have any 
application to cases which arise there- 
under, 

11. I should think therefore that 
the High Court should not entertain revi- 
sion applications on question of court-fee 
at the instance of a defendant when no 
question of jurisdiction of the court to 
try the suit is involved. Accordingly the 
civil revision petition fails and it is dis- 
missed, No costs. 

Revision petition dismissed. 
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SAMBASIVA RAO. J. 
Mohd, Burhanuddin, Petitioner v. Sa- 
vitri Bai, Respondent. 
Civil Revn. Petn. Nos. 1719 and 1720 
of 1972, D/- 13-8-1974* 


(A) Civil P. C. (1908), Order 41, R. 5 
— Effect of stay order — All proceedings 
taken by executing court after knowledge 
of stay order passed by appellate court 
would be a nullity. 

The executing court is bound to obey 
the stay order as soon. as it gets know- 
ledge of the order. Knowledge of the 
order is necessary. This knowledge can 
be obtained either by receiving an order 
directly from the appellate court or 
through one of the parties to the proceed- 
ings supported by an affidavit or In any 
other way even through an Advocate sup- 
ported by an affidavit, AIR 1967 SC 1386, 
Followed. (Paras 5, 7, 3) 


E UEO SA n a 
_ *(Petition under Section 115 of Act 5 of 


1908 praying High Court to revise order 
of Dist. Munsif, Bhanisa, D/- 20-7-1972 
and 17-6-1972 respectively). 


AS/CS/A319/75/MBR 


M. Burhanuddin v. Savitri Bai (Sambasiva Rao J.) 


A. LR. 


Cases Referred: Chronological Paras 
ATR 1967 SC 1386 = (1967) 3 SCR 84 5.8 


B. V. Subbarayudu, for Petitioner: 
Jagannadha Sastry. S. V. Kondapi. for 
Respondents. 


ORDER:—— ‘The question I have to 
answer in these two revision petitions is 
whether the executing Court is bound to 
undo the acts and orders it has done and 
passed after the Appellate Court has 
Stayed the execution. 

2. The following circumstances 
are material for consideration of this 
question, In O. 5. No. 49 of 1969 in the 
District Munsiff’s Court, Bhainsa, there 
was a decree for possession passed against 
the present petitioner on his application, 
the trial Court stayed the execution of 
the decree under Order 41, Rule 5 (2), 
Civil Procedure Code till 16th of June, 
1972, to enable him to approach the Ap- 
pellate Court for appropriate stay orders. 
Accordingly, the petitioner preferred A. 
S5. No. 12 of 1972, to the District Court, 
Adilabad and obtained orders of stay in 
I. A. No. 465 of 1972 on 16th of June, 
1972. Since the stay was granted by the 
Court of first instance only till 16th of 
June, 1972, the matter was posted before 
that Court for execution. On that day, 
expecting orders of stay from the appel- 
late Court, the Bhainsa Court adjourned 
the matter to 17-6-1972. That day how- 
ever, no formal order was received from 
the Appellate Court, but the Advocate 
for the petitioner filed an affidavit that 
the Appellate Court had granted stay, All 
the same, since no formal orders were 
received the Court of first instance vacat- 
ed the stay on 17-6-1972. C. R. P. No. 
1720 of 1972 is against this order vacat- 
ing the stay. 


3. On 18th of June, 1972, the pre- 
sent respondent-decree-holder in O, S. 
No. 49 of 1969 obtained possession of the 
property and also withdrew the costs. 
She claims to have leased out the pro- 
perty to a third person on that day itself. 
The Court of first instance received a 
telegram from the Appellate Court at 
6.00 p. m. on 19-6-1972 and formal gène- 
ral order on 21-6-1972 intimating it about 
the stay granted on 16-6-1972. Thereupon 
the present petitioner filed on 26th of 
June, 1972, E A. No. 22 of 1972 to res- 
tore possession from the respondent and 
to direct her to re-deposit the costs. These 
applications were opposed by the respon- 
dent saying that she had already given 
the land on lease on 18-6-1972 to a third 
party and it would cause grave inconve- 
nience if possession was then disturbed. 
Accepting this contention, the Executing 
Court dismissed on 20th of July, 1972 
E. A. Ne. 22 of 1972, C. R. P. No. 1719 
of 1972 is against this order. 


4, Sri Subbarayudu contends that 


-` stay granted by a court takes effect from 
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the time the order is passed; in any case, 
it. would certainly be enforceable from 
the time it was brought to the notice of 
the Executing Court that stay had been 
granted. Since the Advocate through an 
affidavit brought the fact of the Appel- 
late Court granting stay to the notice of 
the Executing Court on 17-6-1972, the 
proceedings taken thereafter by that court 
contrary to the stay are null and void and 
have ne legal effect. So, its order to 
vacate the stay on 17-6-1972 and its dis- 
Pa of E. A. No. 22 of 1972 are bad in 
aw, 


5. There is no doubt about the 
legal position. In the case of a stay order 
by the Appellate Court, the court of first 
instance is bound to obey it as soon as it 
gets notice of the order. Knowledge of 
the order is necessary. This knowledge 
can be obtained either by receiving an 
order directly from the Appellate Court 
or through one of the parties to the pro- 
ceeding supported by an affidavit or ın 
any other way. I take support for the 
above observations from the decision of 
the Supreme Court in Mulraj v. Murti 
Raghunathji AIR 1967 SC 1386 cited be- 
fore me by Sri B, V. Subbarayudu, learn- 
ed counsel for the petitioner. 


- 6. Sri Jagannadha Sastry for the 
respondent, however, points out that in 
the present case the affidavit was not 
. that of the party but only that of his ad- 
` vocate ard he was not the Advocate who 
had appeared before the District Court 
and was present when that order was 
passed. So, no reliance can be placed 
on such an affidavit. The affidavit filed 
. by the Advocate of the petitioner in the 
executing Court on 17-6-1972 stated that 
on the previous day at 6-30 P. M. the 
Advocate at Adilabad had spoken to him 
on telepkone and informed him that stay 
had been granted in the case on 16-6- 
1972. On that day also, he hada talk 
with the Advocate at Adilabad and the 
information was confirmed, Since the 
telegraph line was out of order, it could 


not be communicated directly to the 
Court. 
7. When an Advocate appearing 


for one of the parties files an affidavit on 
oath, it must be deemed to be an affidavit 
filed on behalf of the party. I do not 
think it would be lesser in sanctity than 
an affidavit sworn to by the party him- 
self. Therefore, it must be held that 
when an Advocate filed the affidavit be- 
fore the Court, the Court had knowledge 
of the order of stay that had been pass- 
ed by the Appellate Court. 


8. Then the question is what is 
the effect of the orders passed by the 
Executing Court from that time onwards, 
Despite the fact that the Advocate filed 
an affidavit and thus the Court gained 
knowledge of the orders of stay passed by 
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the Appellate Court, it vacated tne stay 
it itself had granted on 30th of May, 1972. 
and then proceeded to direct possession 
to the decree-helder and withdrawal of 
costs, If the Executing Court proceeds 
with execution despite its clear knowledge 
of the order of stay passed by the appei- 
late Court, all the proceedings taken after: 
the knowledge of the order would 
be a nullity. Once again ïI am 
supported by the decision of the 
Supreme Court in AIR 1967 SC 1386. 
This is what Wanchoo, J. {as he then was) 
as yaa for the Court observed at n. 

“In the case of a stay order, as it is 
addressed to the Court and prohibits it 
from proceeding further, as soon as the 
court has knowledge of the order, it is 
bound to obey it and if it does not, it acts 
illegally, and all proceedings taken after 
the knowledge of the order would be a 
nullity.” 

9. I must therefore hold that the 
order vacating stay passed on 17-6-1972 
after gaining knowledge of the Appellate 
Court's order of stay and the order dated 
20th of July, 1972, dismissing E. A. 
22 of 1972 are nullities. So, until the 
orders of stay passed by the Appellate 
Court remain, the position as per that 
order shall continue, E. A. 22/1972 is 
therefore ordered subject to the result of 
the stay orders that will be ultimately 
passed by the Appellate Court, viz., the 
District Court of Adilabad. 


10. In the result, the two revision 
petitions are allowed. Since it is an error 
committed by the Court, I direct the par- 
ties to bear their own costs in the two 
Civil Revision Petitions. 

Petitions allowed. 
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CHINNAPPA REDDY AND A, V. 
KRISHNA RAO, JJ. 


Motilal Srinivasa Sarda, Appellant v. 
The Netha Co-operative Spinning Mills 
Ltd., Respondent. 

C. C. C. A. No. 23 of 1971, D/- 6-8- 
1974.* 

(A) Sale of Goods Act (1930), Sec- 
tion 38 (2) -—- Instalment delivery — De- 
fective supply in instalment — Contract 
held inseverable — Buyer can repudiate 
the entire remaining contract. (Sec. 37). 
(Paras 10 to 13) 


(B) Contract Act (1872), Section 39 —~ 
Seller, not accepting buyer’s repudiation 
of contract, is not entitled to damages un- 


*(Against -decree of lst Addl. Chief J., 
City Civil Court, Hyderabad in Original 
Suit No. 12 of 1966, D/- 19-8-1989). 
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Jess he has offered the delivery of goods 
in time. 

Held on that the repu- 
diation oof the balance of the 
contract by the buyer was the re- 
sult of defective supply of goods by the 
seller in one of the subsequent instalment 
of deliveries and that the seller had ac- 
cepted such repudiation, Held also that 
even assuming that the seller had not ac- 
cepted the said repudiation, he was not 
entitled to any damages inasmuch as he 
did not tender any subsequent instalment 
delivery of the goods within the contract 
period. AIR 1933 Mad 176: AIR 1968 SC 
1361, Relied on; Case law discussed. 

(Paras 14 to 21) 

Cases Referred: Chronological Paras 
AIR 1968 SC 1361 = (1968) 3 SCR 556 16 
1962 AC 413 = (1961) 3 All ER 1178 16 
AIR 1933 Mad 176 = (1952) 2 Mad a 
176 5 
AIR 1926 Mad 778 = 93 Ind Cas 673 20 
AIR 1925 Mad 974 = 21 Mad LW "a af 
(1905) 2 KB 543 = 74 LJKB 688 19, 26 

M. Ramamohan Rao, for Appellant: 
B. K. Seshu, for Respondent. 


A. V. KRISHNA RAO, J.:—- The 
Diaintiffs’ firm is the appellant. The suit 
was filed for recovery of Rs. 51,915.14. 
The said amount included a claim by way 
of damages for breach of contract com- 
mitted by the defendant and also for un- 
paid sale price inclusive of interest, The 
trial Court decreed the suit in respect of 
the unpaid sale price and dismissed the 
suit for damages for breach of contract. 
There is no arpeal by the defendant re- 
garding this portion of the decree and 
that has become final, 


Dis The zase of the plaintiff in the 
plaint is that it is a firm carrying on 
business as surpliers of different varieties 
of cotton to several cotton Textile Mills. 
The defendant is one such mill. The de- 
fendant had placed orders for the supply 
of cotton bales of Koppal Lakshmi Va- 
riety by their letters dated 7-5-1963 (Ex. 
A-1) and 8-6-1963 (Ex. A-2) By the 
order dated 7-5-1963 the plaintifs were to 
supply 300 bales, while by the order 
dated 8-6-1963 they had to supply 300 
bales of cotton. Pursuant to the order 
dated 7-5-1968, the plaintiff had supplied 
50 bales of cotton on 7-6-1963. The de- 
fendant had paid only a portion of the 
money and there was a balance of Rupees 
6,543.23 due from the defendant in 
respect of that supply. On 24-6-1963 the 
plaintiff had supplied another consign- 
ment of 50 bales of cotton pursuant to the 
order dated 7-5-1963. Out of the said 50 
bales, three bales were opened and after 
approval by tne Spinning Supervisor of 
the defendant mills, they were taken deli- 
very of by the defendant. On 24-6-1963 
P. W. 1 a partner of the plaintiff-firm 
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went to the defendant for receiving the 
payment. It was stated then that the 
Spinning Master of the defendant mills 
was away and that they would like to 
get the cotton tested by him. However, 
the defendant by its letter dated 24-6- 
1963 (Ex, A-6) had intimated that they 
rejected the consignment of the 50 bales 
delivered on 24-6-1963 and also refused 
to take delivery of the remaining cotton 
Dales under the contracts dated 7-5-1963 
and 8-6-1963. The defendant had unlaw- 
fully terminated the contract, though the 
cotton supplied was according to specifi- 
cations. The supply of cotton in 1963 
could only be done if there was a survey 
certificate issued by the Regional Textile 
Commissioner appointed by the textile 
Commissioner of India. The 50 bales sup- 
plied on 7-6-1963 which were accepted by 
the defendant and the 50 bales supplied 
on 24-6-1963 were all covered by the 
same survey certificate, Ex, B-f and were 
of the required standard. The plaintiff 
was ever ready and willing to perform 
the obligations under the contracts. The 
defendant by refusing to take delivery 
and terminating the contracts was 
guilty of breach of contracts, As 
per Exts. A-1 and A-2, the rafe 
agreed to was Rs. 1090/- per candy and 
the market rate in the months of August 
and September was Rs. 961/- per candy. 
The plaintiffs are, therefore. entitled fo 
the difference between the contract rate 
and the market price by way of damages. 
In the cause of action paragraph, it was 
stated inter alia that the cause of action 
arose on 26-6-1963 when the defendant 
had by its letter purported to terminate 
the contracts. 


a. The defendants in the written 
Statement had stated that even with re- 
gard to the delivering of the 50 bales on 
7-6-1963, four bales were found to be not 
in accordance with the quality agreed to 
be supplied and set out facts which ac- 
cording to them did not involve them in 
any liability to pay Rs. 6543/~ in respect 
of the delivery. Regarding the supply of 
50 bales on 24-6-1963, if was stated that 
those bales were examined in the pre- 
sence of Srinivasa Sarda Œ. W. 1) a 
partner of the plaintiff-firm and it was 
found that the cotton was not of the ap- 
proved quality and hence the defendant 
had rejected those 50 bales. He said that 
cotton was sent to a Cotton Expert who 
had certified that the cotton contained 
willowed roving. It was contended that 
the plaintiffs deliberately committed 
breach of contract by not supplying cot- 
ton contracted for, but by supplying cot- 
ton mixed with willowed roving. It is 
denied that the 100 bales i.e., 50 bales 
supplied on 7-6-1963 and the 50 bales 
supplied on 24-6-1963 were covered by 
Ext. B-1 survey certificate, either regard- 
ing quality or the price of cotton. The 
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plaintiffs had never either orally or in 
writing requested the defendant to take 
delivery expressing his readiness before 
September, 1963, which was the time fix- 
ed for delivery. The defendant denied 


the liability to pay any damages, It was ` 


further urged that the suit was barred by 
limitation. 

4, The trial Court found under 
the appropriate issues framed by it that 
the cotton supplied on 24-6-1963 was in- 
ferior and defective in quality containing 
willowed roving and waste cotton and 
that the same entitled the defendant to 
reject the goods by repudiation of the 
contract. It was found that on the facts 
the defendant was entitled to repudiate in 
entirety both the contracts, Exs. A-1 and 
A-2. The Court also held that the plain- 
tiff on whose behalf it was argued that 
they had chosen to keep the contracts 
alive even though the contracts were un- 
ilaterally repudiated by the defendant 
could not claim any damages because the 
plaintiff had not proved the tender of 
performance before September 1963. The 
Court below had thus decreed for Rupees 
6543.23 which represented the balance of 
sale price in respect of the delivery of 50 
bales on 7-6-1963 and dismissed the rest 
of the plaintiff’s claim. 


5.. Ext. A-1 dated 1-5-1963 and 
Ext. A-2 dated 8-6-1963 represent the 
letters signed by the defendant which 
contained the terms of the contract be- 
tween the parties. The terms in both are 
substantially the same except with regard 
to the quantity of the bales te be sup 
plied. The subject-matter of the contract 
as per Ext. A-1 was the purchase of Lak- 
shmi Cotton (new crop) against valid 
quota issued by the Textile Commissioner 
for the season 1962-63. The purchase and 
supply was in respect of 300 bales of 
Koppal Lakshmi new crop cotton (27/32). 
The quota had to be supplied at the rate 
of Rs. 1090/- per candy delivered at the 
mill of the defendant. The delivery was 
subject to the issue of Survey Certificate 
by the Zonal Committee. Even if the 
price fixed by the Survey Certificate was 
put less than the contract rate, the pay- 
ment would be made according to the 
Survey Certificate. The supply of cotton 
should conform to the sample approved 
by the defendant. If at the time of deli- 
yery and inspection or it was noticed at 
any stage that the cotton supplied to the 
defendant was not either as per the sam- 
ple or the usual standard as the case may 
be, the plaintiff had either to replace the 
stock or to make alternative arrangements 
to suit ‘the mixing purpose’ at the plain- 
tiffs cost or allow reduction in the prices 
as might be mutually agreed upon. The 
supply was to be made in lorry loads from 
time to time according to the indents 
placed, subject to a minimum of 50 bales 
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at a time. The supplies were to be com- 
pleted by September, 1963. In Ex. A-2 
the terms are the same except that the 
contract was regarding the supply of 200 
bales of Kopal Lakshmi cotton. The sup- 
ply of cotton under Ex. A-2 had to be 
completed by August-September 1963. 
On 7-6-1963, the plaintiff had supplied 
50 bales of cotton. We are not in this ap- 
peal concerned with this delivery. Ac- 
cording to the defendant, four of the 
bales supplied under this contract were 
not of the quality. Though they repudia- 
ted their hability to pay in respect of 
this cotton, it is in evidence that they 
have used this cotton in the mills and the 
trial court gave a decree as stated earlier. 


6. On 24-6-1963, the plaintiff 
sought to deliver at the mills 50 bales of 
cotton brought by lorry, P. W. 1 was pre- 
sent at the mills at the time of the deli- 
very. According to the plaintiff, the 50 
bales supplied on 7-6-1963 and the bales 
supplied on 24-6-1963 formed part of one. 
lot and that one lot consisted of 100 bales. 
The plaintiff would have it that on that 
day the 50 bales were weighed and ap- 
proved by the spinning Supervisor of the 
defendant. Regarding the payment of 75 
per cent. of the value, the Special Offi- 
cer of the defendant told him that the 
payment would be made in the evening. 
When he went there, he was told by the 
Special Officer that the Spinning Master 
was on leave and that after ascertaining 
the quality of the goods once again the 
price would be paid. The 50 bales there- 
fore were left in the mill of the defen- 
dant. It is not clear whether the plain- 
tiff went there again to the mills on 25-6- 
1963. But on 26-6-1963 Ext, A-6, a letter 
from the defendant was sent to the plain- 
tiff. It referred to the contracts. Exts. 
A-1 and A-2, and stated that the bales 
of Koppal Lakshmi cotton supplied by 
the plaintiff were examined in the pre- 
sence of the plaintiff. The cotton was 
found to be not satisfactory. It was, 
therefore, rejected, under the orders of 
the Chairman and the plaintiff was ask- 
ed to replace the same. This replacement, 
it is not disputed, referred to the first 
consignment of 50 bales delivered 
on 7-6-1963. As stated earlier, we are 
not now concerned with this first 
consignment, The relevant portion of this 
letter is where it is stated that the de- 
fendant received on 24-6-1963 further stock 
of 50 bales Koppal Lakshmi Cotton, that 
of that three bales were opened and exa- 
mined in the presence of the plaintiff. It 
was found that the cotton was mixed with 
willowed roving and therefore was not 
found to be satisfactory. The whole sup- 
ply of 50 bales had been rejected.’ The 
plaintiff was requested to make arrange- 
ments to take back the stock. The plain- 
tiff was also informed that further sup- 
ply of cotton should be stopped. As the 
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letter referred to both Exts., A-1 and A-2 
it is quite clear that the defendants had 
asked the plaintiffs not to supply any 
more cotton either under Ext, A-1 con- 
tract or Ext. A-2 contract. To this letter, 
the plaintiff sent a reply the very next 
day as per Ext. B-2 on 27-6-1963. In Ext. 
B-2 the letter, Ex. A-6 was acknowledg- 
ed. The plaintiff expressed regret that 
Ex. A-6 contained false allegations that 
willowed rovings had been mixed in the 
lot of 50 bales. It also admitted that 
three out of the 50 bales were opened. 
The Spinning Supervisor of the defendant 
mills had approved the quality and told 
the plaintiff that he was fully satisfied 
with the same, When in the evening the 
plaintiff had approached the defendant 
ror a cheque for payment, the same Spin- 
ning Supervisor changed his stand and 
wanted the Spinning Master who was on 
leave to give his opinion regarding the 
cotton, This was agreed to and the arri- 
val of the Spinning Master was awaited. 
That being the position, the plaintiff ex- 
pressed surprise as to how the defen- 
dant could decide that the cotton was 
mixed with willowed roving when there 
was no Expert present to examine the 
cotton in the defendant’s mills. The 
plaintiff expressed the belief that some 
persons were trying to carry on anti- pro- 
paganda against the plaintiff. The letter 
wound up with an assurance that not a 
single ounce of willowed roving was mix- 
ed in the cotton and that the decision of 
the Spinning Master of the defendant 
would be accepted by the plaintiff. There 
was no reply by the defendant to the 
plaintiff.. On 9-7-1963 as per Ext. B-3, 
the plaintiff had written to the defendant 
expressing their regret that there was no 
specific response to their letter of 27th 
June (Ext. B-2) and that the 50 bales of 
Koppal Lakshmi Cotton were lying with 
them without any purpose, If the defen- 
dant did not accept the plaintiffs assu- 
rance about the quality the plaintiff stat- 
ed that they would consider it proper to 
remove the stocks without further delay. 
The letter requested the defendant to 
hand over the stock immediately, The de- 
fendant would appear to have complied 
with this demand for the return of the 
bales immediately and returned in all 50 
bales — forty-seven bales of what was 
stated to be new supply and three bales 
of the last season supply. In Ext. B-3, 
the plaintiff did not state that he would 
either replace the bales found to be not 
of the quality of the contracted quality 
or that the defendant had wrongfully re~ 
fused to take delivery of the future con- 
signment. As on this date, the plaintiff 
had still time to deliver the goods ac- 
cording to the contract, No such offer 
was made. This conduct inclines us to 


think that on 9-7-1963 the plaintiff ac- 
cepted the position that the cefendant 
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would not take delivery of further stocks. 
They wanted return of the goods which 
the defendant rejected. Ex. B-4 dated 
9-7-1963 from the defendant goes to con- 
firm the fact of the return of the 50 bales 
on 9-7-1963. Apparently the matter was 
allowed to rest there and nothing hap- 
pened until we come to 9-10-1963 when 
the plaintiff wrote Ext. B-6. Before the 
end of September 1963, the due date, the 
plaintiff had made no attempt to fulfil the 
contract on their part. In Ext. B-6 it was 
stated that as per Exts. A-1 and A-2 
orders, the plaintiff was storing the re- 
maining 450 bales which had to be deli- 
vered, It contains a patent falsehood that 
by the letter dated 26-6-1963 (Ext. A-6) 
the defendant had asked the plaintiffs to 
stop the supply till further orders. In 
fact, Ext. A-6 does not contain any such 
statement. It was also stated that in 
spite of regular contacts being made in 
person, the defendant had asked the 
plaintiff to wait till it had made financial 
arrangements for payment. The letter 
also expressed that the plaintiff had only 
waited to enable the defendant to get over 
their financial difficulties incurring loss of 
interest, insurance etc., on the cotton, As 
the Government had sanctioned Rs. 10 
lakhs to the defendant, the financial diffi- 
culty of the defendant was at an end and 
cotton which had been stocked in compli- 
ance with the defendant’s orders could be 
taken delivery of by the defendant. 


7. Again Ext. B-7 was written by 
the plaintif on 20-11-1963 to the defen- 
dant, as there was no reply by the defen- 
dant to Ext. B-6. It made a reference to 
Ex. B-6 and stated that there was no res- 
ponse, The letter stated that under the 
contract the supply of cotton had to be 
completed, by September, 1963, that the 
defendant had not taken delivery of the 
balance of the stock of 450 bales. The 
plaintiff complained that their money was 
blocked by their not taking delivery of 
the goods and that the overhead charges 
were mounting up. It also stated that in 
ease the defendant did not take delivery 
of the 450 bales within a week of the re- 
ceipt of the letter, the plaintiff would be 
constrained to sell the goods at their risk 
and claim appropriate damages. This 
threat of a claim for damages had shaken 
the defendant from its lethargy anda 
reply was sent on 26-11-1963. Ext. B-8 is 
a copy of that letter. It acknowledged 
Ext. B-7. A reference was made to Ext. 
A-6 written by the defendant to the plain- 
tiff on 26-6-1963 wherein they informed 
the plaintiff that further supplies of cot- 
ton should be stopped. This, it was stat- 
ed, meant the cancellation of the order 
placed of the supply of 500 bales of cot- 
ton of Koppa Lakshmi variety. It was 
also stated that the Board of Directors of 
the defendant mills had decided that the 
suppliers who were suspected to have 
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supplied bad quality cotton should be 
black-listed and that the plaintiff had 
accordingly been black-listed and that the 
defendant had no desire to have any fur- 
ther dealings with the plaintiff in the 
matter of supply of cotton. Thereafter the 
plaintiff sent the notice under Exs. B-9 
and B-13 through their Advocate dated 
6-11-1963 and 11-4-1964. A suit O. S, No. 
17 of 1964 was filed against the defen- 
dant. As that suit was defectively insti- 
tuted inasmuch as the notice required 
under Section 166 of the Co-operative 
Societies Registration Act was not issued 
to the Registrar of Co-operative Socie- 
ties, it was withdrawn, with liberty to 
file a fresh suit after giving fresh notice 
as evidenced by Ex, A-3. Ex. A-4 is the 
reply sent by the defendants Advocate 
to the plaintiff's advocate, 


8. The defendant had asked the 
plaintiff to stop further supplies of cotton 
by letter dated 26-6-1963 as per Ex. A-6. 
The ground on which the defendant asked 
the plaintiff not to effect further sup- 
plies of cotton under the contracts was 
allegedly due to the fact that the cotton 
contained willowed roving. Aprarently, 
the parties had treated both contracts as 
a single contract requiring the supply of 
500 bales of the particular variety of 
cotton. If the cotton did not conform to 
the usual standard, as admittedly in this 
case there were no approved samples, the 
defendant would be entitled to insist 
upon the plaintiff either to replace the 
stock or make alternative arrangements 
to suit the mixing purpose at his cost or 
allow reduction in the prices mutually 
agreed upon. As can be seen from Ex. 
A-1 it was for the plaintiff to do one or 
more of these things. The plaintiff made 
No such offer in the letter Ex. B-2. That 
is obviously because they had not by 
then accepted that the supply of cotton 
was in any way defective. In the subse- 
quent correspondence also, the plaintiff 
did not suggest one or other of the alter- 
natives as envisaged in paragraph 2 of 
Ext. A-1 or A-2. 


9. We will now -consider whether 
there was any justification for the defen- 
dant to have rejected the consignment of 
50 bales on 24-6-1963 on the ground that 
the cotton was not of the usual standard. 
It is nobody’s case that the usual stan- 
dard of cotton would contain willowed 
rovings. P. W. 1 was present on 24-6- 
1963 when delivery of 50 bales was made. 
On that date, three bales were opened 
and there was the Spinning Supervisor of 
the mills at the time. It is in evidence 
that the plaintiff was apprised of the de- 
fect. Even as the correspondence would 
disclose he was willing to abide by the 
opinion of the Spinning Master who was 
away on leave at the time. But the plain- 
tiff himself had made no effort to get it 
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tested by a cotton Expert. In later letters 
he did not ask the defendant to get the 
cotton tested by its spinning Master. On 
the other hand under Ex. B-3 he express- 
ed his willingness to take back the cot- 
ton and asked that it should be re-deli- 
vered forthwith, which was done. At 
that time also, he did not ask that the 
cotton be examined by an expert. We 
have the evidence of D. W. 1, who is a 
retired Director of Handlooms, Govern- 
ment of Andhra Pradesh. He claimed 
that he had experience in looms in spin- 
ning mills for 20 years. He was the Gens- 
ral Manager of Andhra Co-operative 
Spinning Mills, Guntakal, for five years 
and he used to look to the selection of 
cotton for the mills. He had therefore, 
experience in checking cotton. While he 
was the Director of Handlooms, he used 
to So and check the mills. He had once 
made a surprise check of the defendant’s 
mills along with the Registrar of Co-ope- 
rative Societies. He found cotton supplied 
by the plaintiff in the mills. The sur- 
prise visit was made because there were 
several anonymous complaints against the 
plaintiff, The three bales of cotton sup- 
plied to the defendant which were then 
there were examined, They found waste 
cotton mix and the cotton was of inferior 
quality, On the date of the visit of this 
witness, the Spinning Master also was 
there. He stated that subsequently there 
was an. enquiry against the then Manager 
of the Mills one Krishnaswami Ayyar and 
one of the charges against him concern- 
ed the bales supplied by the plaintiff. 
Consequent upon the enquiry, Krishna- 
swami Ayyar’s pension was reduced, He 
also stated that thereafter it was direct- 
ed that no cotton should be purchased 
from the plaintiff. The comment against 
the evidence of this witness was that his 
surprise check must have been a matter 
of record and that no record was produc- 
ed. But on the day he was deposing he 
had retired four years earlier and could 
not produce the record, Besides that, 
several times checks are made acting upon 
anonymous petition as stated by him. 
Those matters are usually discussed at 
the Director’s Meeting and that no note 
would be made of them. He admitted 
that he had no technical qualifications. 
But he had considerable experience in 
the, working of cotton mills and that ex- 
perience had been long viz., for over 20 
years. We da not see any reason why we 
should reject the evidence of D. W. 1 
when he spoke to the fact that he had 
examined the bales concerning the sup- 
ply under the suit contracts. His evi- 
dence as to the bad quality of the cotton 
supplied by the plaintiff in the three bales 
at the time is supported by the evidence 
of D, W. 2. D. W. 2 worked as a cotton 


selector of the Azamjahi Mills for over 
25 years. On the date of his deposition, 
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he had retired. He gave Ext. B-14 a, 
report after checking the cotton sent along 
with letters Exts, B-15 and B-16 from the 
defendant. D. W. 2 also was the Cotton 
Manager, In Ext. B-14 dated 12-9-1963 he 
stated that on going through the samples, 
it was found that both samples were mix- 
ed with various types of soft wastes in 
large proportions. Even pieces of threads 
were traced in small quantities. Exts. 
B-15 and B-16 are copies of letters sent 
by the defendant to D. W. 2 on 3-8-1963 
end 11-8-1963. Ex. B-15 stated that two 
samples of Koppal Lakshmi cotton sup- 
plied by Messrs. Motilal Srinivas Sarda 
(Plaintiff) on 24-4-1963 were sent for ana- 
lysis as the Spinning Master suspecied 
that the cotton was mixed with waste 
cotton. Ext. B-16 was a reminder to 
D. W. 2 to send the Test Report at the 
earliest. We have no reason to reject 
Exts. B-15, B-16 and the revort, Ext. 
B-14, given by D. W. 2. No doubt he 
stated that there was no record for the 
test. We do not think we can five effect 
to the submission made on behalf of the 
plaintiff-appellant that there is no satis- 
factory evidence that the samples sent to 
D. W. 2 were from the three bales which 
on examination contained willowed rov- 
ing etc, Having regard to what we have 
stated above, we have no doubt that the 
samples of cotton examined by D. W. 2 
relate to the three bales in question. On 
this material, we are of opinion that the 
defendant was justified in repudiating the 
contract, 


10. It was then arguec by the 
learned Counsel that Exts. A-1 and A-2 
are two distinct contracts and that as per 
paragraph 4 of the contracts Exts. A-1 
and A-2 the supply was to be made in 
instalments of a minimum of 50 bales at 
a time and that therefore if at all the de- 
fendant could have refused delivery of the 
consignment of 50 bales sent on 24-6-1963 
and should not have repudiated their ob- 
ligations to take delivery regarding the 
balance due under Ext, A~] and the en- 
tirety of the supply to be made under 
Ext. A-2. Such a repudiation by the de- 
fendant determining the contract is ille- 
gal and improper and that the defendant 
therefore had committed breach of the 
contract. It was also urged that what all 
the defendant could do was to insist upon 
the plaintiff replacing the stock or mak- 
ing alternative arrangements to suit the 
mixing purpose of 20 count yarn or seek 
a reduction in the price as might be mu- 
tually agreed upon as provided in Cl, 2 
of the contract. Reliance was placed upon 
Section 38 of the Sale of Goods Act and 
it reads thus:-— 

“38 (1) Unless otherwise agreed, the 
buyer of goods is not bound to accept 
delivery thereof by instalments. 

(2). Where there is a contract for the 
sale of goods to be delivered by stated 
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instalments which are to be separately 
paid for, and the seller makes no delivery 
or defective delivery in respect of one or 
more instalments, or the buyer neglects 
or refuses to take delivery or pay for one 
or more instalments, it is a question in 
each case depending on the terms of the 
contract and the circumstances of the 
case, whether the breach of contract is 
a repudiation of whole contract, or whe- 
ther it is a severable breach giving rise 
to a claim for compensation but not to a 
right to treat the whole contract as repu- 
diated.” 


In the first flush, the argument appeared 
to be worthy of countenance. But on an 
examination. of the facts and circumstan- 
ces of the case, we think we cannot ac- 
cept the argument. Under Exts. A-1 and 
A-2, the contracts no doubt contemplat- 
ed delivery by instalments of not less 
than 50 bales each time. The price also 
was to be paid separately as provided 
under paragraph 3 of the agreement. But 
as provided for by Section 38 (2), it is a 
question of fact in each case denending 
on the terrns of the contract and the cir- 
cumstances of the particular case, whe- 
ther there was a repudiation of the whole 
contract or whether it was a severable 
breach giving rise only to compensation. 


_ SL To advert to the facts relevant 
In this connection, it is in evidence that 
even with regard to the bales supplied on 
7-6-1963 the first consignment of 50 bales 
the defendant had complained that they 
were not of the required standard, Never- 
theless they would appear to have accept- 
ed those 50 bales and used the bales for 
their production. It is to be noticed that 
the outside limit for delivery in the 
case of each of the contracts is Septem- 
ber, 1963. In Ext. B-6 dated 9-10-1983, 
the plaintiff had stated that the defendant 
had taken delivery of oniy 50 bales till 
then and that in respect of the remaining 
450 bales the defendant had asked the 
plaintiff to stop the supply. In Ext. B-7 
also it was stated at the top of the letter 
"Your orders for the supply of 500 bales 
of Koppal Lakshmi cotton 7th and 8th 
June, 1963” and it was stated that in case 
the defendant had failed to take delivery 
of the remaining 450 bales ‘as per the 
cotton’ within a week, they would be con- 
strained to sell the goods at defendant’s 
risk and claim damages. In Ext. A-7 
dated 11-4-1964, a registered notice issu- 
ed by the plaintiff's Advocate to the de- 
fendant, it was stated “Please note that 
you, Vide your orders referred to above, 
have entered into contract for the pur- 
chase of 500 bales at Rs. 1090/- per candy 
of 784 pounds.” To the same effect are 
the contents in Ext. A-3, another regis- 
tered notice which was sent to the Re- 
gistrar of Co-operative Societies on 20-9- 
1965. On the other hand it appears to us 
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that the defendant-mills also were treat- 
ing the contracts as one single transaction 
though of course the deliveries were to 
be made in instalments (See Ext. B-8) 
where they stated that their letter dated 
26-6-1963 (Ext. A-6) clearly meant can- 
cellation of their order placed with the 
plaintiff for the supply of 500 bales of 
cotton of Koppal Lakshmi variety. The 
parties until the stage of the suit under- 
stood it to be one of repudiation of one 
single contract for the supply of 500 
bales. The circumstances and the evi- 
dence on record make us think that the 
parties treated Exts. A-1 and A-2 as one 
single contract and Ext. A-6 amounted to 
a repudiation of the whole contract. The 
plaintiff treated the orders for the supply 
of 500 bales under the two contracts as 
an indivisible one and not severable, so 
that a breach committed in respect of one 
instalment by the defendant would only 
give rise to a claim for compensation re- 
garding that one instalment. 


12. We may also refer to Section 
37 of the Sale of Goods Act which reads: 


“Where the seller delivers to the 
buyer the gcods he contracted to sell 
mixed with goods of a different descrip- 
tion not included in the contract, the 
buyer may accept the goods which are in 
accordance with the contract and reject 
the rest, or may reject the whole.” 


13. Where goods under a contract 
are deliverable by instalments, the gene- 
ral rule no doubts is that a breach by one 
party in connection with one instalment 
- idoes not by itself entitle the other party 
to rescind the contract as to the other ins- 
talments. But this general rule has a 
qualification. Where the breach is of 
such a kind or occurs in relation to sub- 
sequent deliveries, the whole contract 
may be regarded as repudiated and may 
be rescinded. In the particular circum- 
stances. having regard to the fact that 
even regarding the first instalment of the 
delivery on 7-6-1963 there was complaint 
from the defendants and also the second 
instalment of the delivery made on 
24-6-1963 contained quality of cotton not 
contracted for in that it was mixed with 
willowed roving, we think the defendant 
was entitled to refuse the acceptance of 
the entire 500 bales, 


14. It was then contended on be- 
half of the appellants that the defendant 
had unilaterally repudiated the contract 
and that it was open to him not to accept 
the repudiation but keep the contract as 
alive and subsisting and the obliga- 
tions under the contract in respect of 
both parties thereafter must be taken to 
subsist and that he was ready and willing 
to perform his part of the contract du~ 
ring all the relevant time and that there- 
fore the plaintiff is entitled to damages. 
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15. In Ramier and Bros. v. 
Ramudu, AIR 1933 Mad 176 at p. 178. it 
was observed: 


“In these cirsumstances, the law 
seems clear as laid down in Frost v. 
Knight, 41 LJ Ex 78: 


‘The promisee may treat the notice of 
intention (to renounce) as inoperative and 
await the time when the contract is ta 
be executed and then hold the othes 
party responsible for all consequences of 
non-performance. But in that case he 
keeps the contract alive for the benefit 
of the other party as well as his own he 
remains subject to all his own obligations 


the 


other party not only to complete the con- 
tract, if so advised, notwithstanding his 
previous repudiation of it. but also to 
take advantage of any supervening cir- 
curnstance which would justify him in 
declining to complete it. cf. Leake on 
Contract, Edn. 8 p. 675.” 


The judgment went on to observe that 
the sellers were still under the obligation 
of tendering. The sellers in that case 
elected to keep the contract alive instead 
of bringing an action which they could 
have done and thereby reserved the mu- 
tual obligations of the parties intact. One 
of these obligations, as pointed out by the 
learned Judges in this case, was that 
they, the sellers, should tender the goods 
and since they did never tender they 
could not be heard to say that they could 
retain the buyer’s earnest money on ac- 
count of the bales, 


16. In State of Kerala v, C. C. 
Refineries, AIR 1968 SC 1361 at p, 1364 
it was observed by the Supreme Court: 


“Breach of contract by one party 

does not automatically terminate the ob- 
ligation under the contract: the injured 
party has the option either to treat the 
contract as still in existence or to regard 
himself as discharged, If he accepis 
the discharge of the contract by the 
other party, the contract is at an end. If 
he does not accept the discharge, he may 
insist on performance. See the judg- 
ment of the House of Lords: White and 
Carter (Councils) Ltd. v. Mcgregor, 1962 
AC 413 = 1961-3 All ER 1178.” 
It was pointed out by their Lordships that 
though the case before the House 3f 
Lords was a Scotish case, the law of 
Scotland was not different on the matter 
from the English Law and that the Indian 
Contract Act closely followed the English 
common law in that matter, 


17. In Pollock and Mulla’s Indian 
Contract Act, IX Edition at page 347. we 
find the following passage: 


“It was settled in Scotland in 1843 
and has been the law in Scotland and 
England that:— 
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If one party to a contract repudiates 
it in the sense of making it clear to the 
other party that he refused or will re- 
fuse to carry out his part of the contract, 
the cther party, the innocent party has an 
option. He may accept that repudiation 
and sue for damages for breach of con- 
tract whether or not the time for per- 
formance has come; or he may, if he 
chooses, disregard or refuse to accept it 
and then the contract remains in full 


18. The learned Counsel for the 
appellant had relied upon Rayulu Aiyar 
v. Kuppu Aiyar and Sons, AIR 1925 Mad 
974. In that case, there was a contract 
dated 20-8-1918. The plaintiffs had to 
supply to the defendants at Madura 59 
bales of 20 count yarn from the factory. 
Under the terms and conditions provided 
in the contract, there was no time fixed 
for the performance of the contract. It 
was therefore the plaintiffs duty to sup- 
ply 50 bales within a reasonable time. 
The plaintiffs gave a notice on 23-9-1918 
that 20 bales were ready for delivery at 
Madura and again informed the defen- 
dants on 21st October, 1918 that the re- 
maining 30 bales were ready for delivery. 
The defendants had taken 5 bales on 
5-10-1918 out of the first lot of 20 bales 
and another 5 bales out of the same lot 
on 14-12-1918. The defendants did not 
take delivery of the remaining ten bales 
of the first lot of 20 bales or of the second 
lot of 30 bales. In fact the defendants did 
not inspect the remaining 40 bales which 
was the subject-matter of the contract. 
Nor did they send to the plaintiffs any 
written communication about them, There 
was evidence in the case that out of the 
10 bales which the defendants had 
taken delivery of the yarn was not of 
the contract description. Their Lord- 
ship observed that it was clear that the 
defendants by their conduct refused to 
accept the 40 bales tendered by the 
plaintiffs without even troubling to ins- 
pect them or to ascertain whether they 
were or were not of the contract descrip- 
tion. The defendants were therefore held 
guilty of breach of the contract for which 
the plaintiffs were entitled tc damages 


19. The question that wes consi- 
dered by their Lordships was whether the 
defendants by their breach in not taking 
delivery of the other 10 bales after ac- 
cepting the first 10 bales and not caring 
to respond to the offer (Underlining ours) 
made in Ext. D have committed such a 
breach of contract as to amount to a wai- 
ver of all conditions precedent binding on 
the plaintiffs. There was considerable de- 
bate before the Bench as to the true 
meaning of the decision in Braithwaite v. 
Foreign Hardwood Co., (1905) 2 KB 543 
to which we need not refer, as the discus- 
sion would be academic in relation to the 
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facts of the present case. Ramesam, J.. 
in his judgment found that the plaintiffs 
were always not only willing to perform 
the contract, but if any time the goods 
they delivered turned out not to be of the 
correct kind, could have set it right and 
that all conditions were waived by the 
defendants by their repudiation. It was 
also observed that there was no evidence 
to support any suggestion that the plain- 
tiffs were totally unable and disabled tu 
perform the contract altogether. Reilly, 
J., in his judgment had observed that in 
the case before them it had not been 
proved that the 40 bales in question were 
not of the contract description and 
even if they were not of that description. 
the plaintiffs had still time .to supply 
others in their stead. We are unable to 
see how this decision is of any help to 
the appellant. The defendant in the case 
had not even inspected the bales which 
were tendered by the plaintiffs. The de- 
fendants who did not take delivery and 
did not even take the trouble to inspect 
the goods tendered, committed breach. in 
the case before us there was never any 
tender by the plaintiff after the repudia- 
tion by the defendant on 24-6-1963. 


20. The next case relied upon by 
the appellants Counsel is Nannier v. 
Rayulu Iyer and Co., AIR 1926 Mad 778. 
The appeal before the High Court arose 
out of a suit for damages for breach of 
contract. The contract dated 27th August, 
1918, related to yarn. The parties agreed 
upon certain terms as to the price and 
weight of each bale etc. The plaintiffs ai- 
leged that the defendants accepted deii- 
very of five bales in accordance with 
plaintiffs’ advice on 2nd September, 1918, 
but they afterwards did not pay for or 
take delivery of the reminder of the 
goods. The plaintiffs, therefore sued for 
recovery of damages for the difference 1a 
price, In the written statement, the de- 
fendants pleaded that time was essence oi 
the contract and that the plaintiffs wao 
sold the unaccepted goods on 27th Janu- 
ary, 1918, could not claim anything, as 
the plaintiffs had committed a breach on `’ 
138th October, 1918. Subsequently. the 
defendants filed an additional written 
statement wherein it was urged that an 
examination of the bales caused to be 
made by the defendants which were ear- 
lier accepted by them showed that the 
goods offered by the plaintiffs weighed 
less and that the dye was not fast and 
that therefore they were not bound to re- 
ceive the bales. It would appear that in 
that case the plaintiffs did tender goods. 
It was held by the trial Court that the 
plaintiffs were bound to prove that the 
foods tendered and refused were in ac- 
cordance with the contract in respect of 
quality and that the same was not prov- 


ed. In first appeal, the District Judge on 


the authority of Braithwaite’s case (1905) 
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Mr. L. G. Khare, for Appellants; Mr. 
M, G. Kikla, for Respondnt. 


MUKHI. J.:— This is an appeal filed 
by the original defendants against the de- 
cree passed against them by the Judge of 
the City Civil Court, Bombay, in Sum- 
mary Suit No. 8471 of 1968. 


2. It is necessary to notice the re- 
levant facts and circumstances in order to 
decide the contentions raised in this ap- 
peal. The respondent, Purshottam S. 
Somaiya (who will hereinafter he referred 
to as the plaintiff) filed Summary Sutt 
No, 8471 of 1958 against the appellants the 
Bombay Enamel Works. a firm carrving 
On business at Ravi Industries Compound. 
Agra Road, Thana, (who will herein- 
after be referred to as “the Defendants”), 
The said suit was a summary suit under 
O, 37 of the Code of Civil Procedure, 1908. 
as amended by the Bombay High Court 
and was based on 5 Hundies executed by 
the defendants under the signature of 
one of their partners Champsinh Narsinh 
Vaidya. The total claim was for Rupees 
11,500/- with interest thereon as prayed. 
The summary suit was filed on “7th 
December 1€68 and the defendants were 
duly served. On 14th January 1969 the 
summons for judgment was taken out by 
the plaintiff and on 5th February 1969 an 
affidavitin reply to the said summons for 
judgment was sworn and filed by the said 
Champsinh Narsinh Vaidya as the partner 
of the defendants. The summons for judg- 
ment came up for hearing on the 6th of 
February 1959 when His Honour Judge, 
Rege, (as he then was), after taking the 
affidavits in reply and rejoinder on file 
passed the following order: 


“On the defendants depositing in 
Court Rupees 7,500 within ten (10) weeks 
leave to defend granted. On such deposit 
being made the suit be transferred 'to the 
List of Long Causes, Written Statement 
within 4 weeks thereafter, Usual order 
for Discovery and Inspection. 


Hundies dated 22nd November 1967 
to be retained on the file.” 
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3. It requires to be noticed ‘that 
the substantial time of 10 weeks given 
to the defendants for making the deposit, 
as directed, was to expire on the 17th 
April 1969. The defendants did not make 
the deposit but took out a Chamber 
Summons which bears no date. It is 
however stated at the foot thereof that 
the affidavit of ShrixJayant C. Vaidya, 
solemnly affirmed on 10th day of April 
1969 would be used in support of _ the 
Chamber Summons. This Chamber Sum- 
mons appears to have been registered, on 
the 12th of April and was made return~ 
able on ‘the 17th of April 1969, It is not 
disputed that the Chamber Summons was 
not immediately served upon the Advo- 
cate for the Plaintiff but the Defendant's 
Advocate one V. R. Tripathi appears at- 
tempted to serve the Chamber Summons 
on the Plaintiffs Advocate in Court on 
the 15th of April. The said Advocate 
pointed out that the service would be 
short and he could mot accept the same. 
The defendant’s Advocate Mr. V. R. 
Tripathi then went to the office of the 
plaintiffs Advocate and handed over a 
copy of the Chamber Summons and the 
affidavit in support to the receiving 
clerk of the plaintiff's Advocate. In this 
manner the Chamber Summons was sought 
to be- served. When the matter came up on 
17th of April it was naturally ordered to stand 
over for one week because there had been 
no proper service. On 24th April, 1969 the 
Chamber Summons came to be heard when 
the Advocates for both the parties were pre- 
sent and His Honour Judge S. K. Desai (as 
he then was) dismissed the same with no 
order as to costs, 


4 As is the practice the same suit 
came up for disposal later in the day 
when Mr. Kikla for the plaintif was 
present but the defendant's Advocate 
Tripathi, who had been earlier pre- 
sent at the hearing of the Chamber Summons, 
remained absent probably on instructions and 
the trial court passed the decree as prayed 
for after taking on record and exhibiting the 
Registrar’s certificate as to the non-payment 
of the sum of Rs. 7,500/- (ordered to be de- 
posited when leave to defend had been grant- 
ed) and this certificate was marked as Ex. A. 
The 5 Hundies on which the suit was passed 
were marked as Ex. B. There was also an 
order of refund of 2/3 court-fees paid by the 
plaintif. It may be stated that although 
Order 37, Rule 4 of the Civil P. C. contains 
a provision that after decree the court may 
under special circumstance set it aside no 
such application was made presumably be- 
cause there was no special circumstance to 
warrant the making of such an application. 

5. Thereafter this First Appeal was 
filed and was admitted by a Single Judge on 
28th April 1969. Mr. Khare, the learned 
Advocate for the defendants who are the ap- 
pellants before us has urged that the learned 


130 Bom. _—[Prs. 5-10] 


Trial Judge ought to have allowed the Cham- 
ber Summons and time ought to have been 
extended in order to enable the defendants 
to fulfil the condition of deposit and avail of 
the leave to defend. Mr. Khare has secondly 
urged that in any eventin view of the defence 
as disclosed in the affidavit in reply to Sum- 
mons for judgment the defendants should 
have been granted unconditional leave to 
defend the suit. Mr. Khare contends that 
this being a first appeal from the decree 
passed by the City Civil Court the matter is 
at large and he is entitled to take up this 
contention also although he did not file any 
revision application to the High Court against 
the conditional order made by His Honour 
Judge Rege (as he then was). 


6. These then are the contentions 
urged on behalf of the defendants appellants 
and we shall proceed to consider them in rela- 
tion to the material on record. 

T: Before we do that, however, it 
would be appropriate to notice the state of 
the law as regards the filing of summary suits 
and Order 37 (as amended by the Bombay 
High Court) and to notice the discretion 
available to the trial Judge and tke circum- 
stances which would warrant interference in 
appeal. 


8. Reference may be made to Milkhi- 
ram India Private Ltd. v. Chimanram Brothers, 
AIR 1965 SC 1698, in which the Supreme 
© Court referred to an earlier decision of that 
court in Santosh Kumar v. Bhai Moolsingh, 
AIR 1958 SC 321, and to the observations 
of Bose, J. which were in the following words: 


“Taken by and large, the obzect is to 
see that the defendant does not unnectsarily 
prolong the litigation and prevent the. plain- 
tiff from obtaining an early decree oy raising 
untenable and frivolous defences in a class 
of cases where speedy decisions are desirable 
in the interests of trade and commerce. In 
general, therefore, the test is to see whether 
the defence raises a real issue and not a sham 
one, in the sense that if the facts alleged 
by the defendant are established, there would 
be a good, or even a plausible defence on 
these facts.” 

In the same case the Supreme- Court also said: 


“If upon consideration of material placed 
before it the court comes to the conclusion 
that the defence is a sham one or is fantastic 
or highly improbable it would be justified in 
putting the defendant upon terms before 
granting leave to defend. Even whken a de- 
fence is plausible but is improbable the Court 
would be justified in coming to the conclu- 
sion that the issue is not a triable issue and 
put the defendant on terms while granting 
leave to defend. To hold otherwise would 
make it impossible to give effect to the pro- 
visions of O. 37 which have been enacted, as 
rightly pointed out by Bose, J., to see? 
speedy decision in cases of cerfain types. 
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will be seen that Order 37, Rule 2 is applic- 
able to what may be compendiously describ- 
ed as commercial causes. Trading and com- 
mercial operations are liable to be seriously 
impeded if in particular, money disputes be- 
tween the parties are not adjudicated upon 
expeditiously. It is these considerations which 
have to be borne in mind for the purpose 
of deciding whether leave to defend should 
be given or withheld and if given should be 
subject to a condition.” 

The Supreme Court then went on to make 
further observations in the following words: 


“It is indeed not easy to Say in many 
cases whether the defence is a genuine one 
or not and, therefore, it should be left to 
the discretion of the trial Judge who has 
experience of such matters both at the Bar 
and the bench to form his own tentative con- 
clusion about the quality or nature of the 
defence and determine the conditiens upon 
which leave: to defend may be granted. If 
the Judge is of opinion that the case raises 
a triable issue, then leave should ordinarily 
be granted unconditionally. Om the other 
hand, if he is of opinion that the defence 
raised is frivolous, or false, or sham, he 
should refuse leave to defend altogether. 
Unfortunately, however, the majority of cases 
cannot be dealt with in a clear cut way 
like this and the Judge may entertain a 
genuine doubt on the question as to whether 
the defence is genuine or sham or in other 
words whether it raises a triable issue or not. 
It is to meet such cases that the amendment 
to Order 37, Rule 2 made by the Bombay 
High Court contemplates that even in cases 
where an apparently triable issue is raised 
the Judge may impose condition in granting 
leave to defend. Thus, this is a matter in 
discretion of the trial Judge and in dealing 
with it, he ought to exercise his discretion 
judiciously. Care must be taken to see that 
the object of the rule to assist the expeditious 
disposal of commercial causes to which the 
order applies, is not defeated. Care must 
also be taken to see that real and genuine 
triable issues are not shut out by unduly 
Severe orders as to deposit. In a matter of 
this kind, it would be undesirable and inex- 
pedient to lay down any rule of general ap- 
plication.” 


9. These observations of the Supreme 
Court clearly set out the manner in which the 
discretion is to be exercised by the trial Judge 
hearing the summons for judgment and the 
application for leave to defend in a summary 
suit. 


10. Although the main point in the 
appeal before us centres round the order 
dated 24th April 1969 whereby the chamber 
summons taken out by the defendants was 
dismissed and the learned Judge of the City 
Civil Court declined to extend the time for 
making the deposit as directed by the Court 
by its earlier order on the summons for judg- 
ment dated 6th February, 1969, we have re- 
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ferred to the state of the law as to the grant 
of leave to defend the summary suit, because 
Mr. Khare has contended that in this first 
appeal he is also entitled to challenge the 
order of 6th February, 1969 whereby condi- 
tional leave to defend was given. Even though 
the defendants did not file any revision ap- 
plication against that order dated 6th Febru- 
ary, 1969 we shall deal with this aspect of 
the case at a later stage and we shall now 
consider the contention of Mr. Khare that 
the trial court ought to have extended the 
time for deposit of the sum of Rs. 7,500/- 
when the leave to defend was granted to the 
defendants. Mr. Khare has invited our atten- 
tion to the affidavit filed by the defendants 
in support of the Chamber Summons dated 
12th April, 1969. This affidavit is dated 10th 
of April, 1969 and is made by one J. C. 
Vaidya another partner of the defendants’ firm 
who curiously describes himself as the third 
defendant in the suit although the suit as filed 
had impleaded only the defendants firm as 
the sole defendant. If the Chamber Summons 
is itself looked into it will be found that the 
title shows the plaintiff Purshottam Somaiya 
residing at some address in Malad West, 
whereas the plaintiff has stated in his plaint 
that he resides at Wassanji Nandji House, Raj 
Vadkar Road, Colaba, Bombay-5. Again the 
title of the Chamber Summons shows 
Champsinh Vaidya as the second defendant 
and J. C. Vaidya, (who is his son) as the third 
defendant. The Advocate for the plaintiff 
has pointed out that these two partners had 
never been impleaded separately in the suit 
as filed by the plaintiff. This curious thing 
has happened because there are a number of 
suits against the defendants in which pro- 
bably the two partners of the defendants’ firm 
were separately being impleaded and in which 
probably one of the plaintiffs had his address 
at Malad, West. But this affidavit is obvious- 
ly an affidavit filed by one of the partners 
of the defendant firm and will have to be 
looked into. Mr. Khare contends that this 
affidavit shows that the defendants were in 
difficulties because they had various payments 
to make under several decrees against them 
as enumerated and that, therefore, they had 
made out a case for extension of time. In 
para 3 of this affidavit Jayant C. Vaidya, a 
partner of the defendants’ firm, has stated 
that the time to deposit the sum of Rs. 7,500 
directed by the court was to expire on 17th 
April 1969 and “the defendants could not 
make any arrangement for certain financial 
difficulties. The defendants, therefore, appeal 
to this Hon’ble Court for the necessary exten- 
Sion of time to make the said deposit.” The 
deponent then goes on to say that the defend- 
ants were involved in some other suits and 
were required to make several payments im- 
mediately against their liabilities and then the 
payments required to be made against various 
decrees and in various suits are shown. This 
affidavit shows that there were at least a dozen 
suits, decrees and execution proceedings pend- 
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ing at that time against the defendants. Now 
all that this affidavit really states is that the 
defendants were in financial difficulties. Mr. 
Kikla, the learned Advocate for the plaintiff 
has pointed out that there is no reference in 
this affidavit as to the assets and income of 
the defendants. In other words, it is impos- 
sible for the court on the basis of the affidavit 
alone to arrive at a conclusion that the de- 
fendants were unable to make the deposit cf 
Rs. 7,500/- as directed by the court. There 
is no mention of the assets of the firm or 
the assets of the two partners, and what is 
the inflow of moneys into the defendants’ firm 
from various sources. As Mr. Kikla rightly 
pointed out, the defendants’ firm is a manu- 
facturing concern and they have a factory 
where Enamelware is manufactured so that 
this manufacturing concern must be presum- 
ed to have stocks, sales and inflow of moneys 
from such sales. For all that the court knows 
the defendant may also be having a bank 
balance and even overdraft facilities. Noth- 
ing is stated as to assets but only a bald 
statement is made purporting to show their 
inability to deposit the amount of Rs. 7,500/-, 
Mr. Kikla has pointed out that the affidavit 
does not in any manner show that there were 
any unforeseen circumstances whereby the de- 
fendant’s calculations to arrange the neces- 
sary finance for making the deposit of Rupees 
7,500/- could have gone wrong. In other 
words it is contended by Mr. Kikla, and in 
our view, this contention has considerable 
force, that no case of inability on the part 
of the defendants to make the deposit of 
Rs. 7,500/- in court (and thus avail of the 
leave to defend the suit) has been even prima 
facie made out. 


11. Mr. Kikla, the learned Advocate 
for the plaintiff has also pointed out that in 
this very suit an application for attachment 
before judgment had been made by the plain- 
tif and in reply thereto Champsinh Vaidya, 
partner of the defendants’ firm filed an affi- 
davit dated i6th December, 1968 in which 
he denied that any case had been made out 
for a grant of attachment before judgement of 
certain stock of Titanium Dioxide which 
was then with the defendants. The said 
Champsinh then stated “I say that the de- 
fendants have considerable assets and the two 
partners of the defendants are substantial par- 


ties to meet any legitimate claim of the plain- 
tiff if proved.” 


12. It is obvious that while on the 
one hand the defendants were contending that 
they were substantial parties and were in such 
a position that they were able to pay their 
debts as and when they arose, in the affidavit 
In support of Chamber Summons for exten- 
Sion of time they took up a plea which was 
the exact opposite i.e. of inability to make 
the deposit of Rs. 7,500/-. 


13. We are afraid it is difficult for 
Us to accept the contention of Mr. Khare, 
that because of a number of payments which 
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ithe defendants had to make against certain 
suits and decrees, they, the defendants, were 
ireally unable to make the deposit of Rupees 
7,500/- within 10 weeks granted to them by 
the Court. As we have stated, without details 
of the corresponding incotne and assets of 
the defendants, the court could not arrive 
at the conclusions suggested by Mr. Khare 
that the defendants were in difficulties and 
unable to pay. As a matter of fact, it is 
to be noticed that after the appeal had been 
admitted by this court on the 20th of April, 
1969 the defendants applied for stay and 
were granted interim stay of execution of the 
decree on an undertaking to deposit Rupees 
7,500/- within two weeks and this deposit was 
accordingly made. We are therefore of the 


opinion that even on an indulgent reading. 


of the affidavit in support of the Chamber 
Summons the defendants failed to show that 
they were unable to make the deposit. 


14. Now we shall assume for the 
purpose of argument that the defendants had 
by their affidavit in support of Chember 
Summons demonstrated their inability to pay. 
We asked Mr. Khare to show to us how mere 
inability to pay the deposit ordered by the 
Court entitled the defendants to extension 
of time. It is to be noticed thet by the 
Chamber Summons the defendants asked for 
extension of time from 17th April, 1969 to 
17th June, 1969 that is to say, after the 
summer vacation. Mr. Khare is unable to 
place any argument before us or to ‘invite 
our attention to any authority which lays 
down that mere inability to pay is a ground 
for extension of time. 


15. In this view of the matter, w2 are 
of the opinion that the learned trial Judge 
was right in dismissing the Chamber Summons, 
by which the time for making the deposit 
was sought to be extended by a further 8 
weeks in addition to the 10 weeks which had 
already elapsed. It is to be noticed that the 
order dismissing the Chamber Summons is 
dated 24th April, 1969 by which time more 
than 11 weeks had passed. Mr. Khare has 
contended that the learned Trial Judge ought 
to have given some time at least but when 
asked whether any application was made that 
the time should be extended at least for a 
day after the date of the hearing of the 
Chamber Summons he admitted that no such 
application was made. In these circumstances 
we are unable to accept Mr. Khare’s conten- 
tion that the learned trial Judge had wrongly 
exercised his discretion in dismissing the 
Chamber Summons for extension of time. 


16. We have not as yet referred to 
the nature of defence which was taken 
up in the defendants’ affidavit in reply to the 
summons for judgment and. we shal! present- 
ly consider that aspect while dealing with Mr. 
Khare’s contention that the trial court should 
have granted unconditional leave to defend 
and should not have directed that Rs. 7,500/- 
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be deposited by the defendants as a condition 
for- granting of the leave to defend. 

17. — Now it is to be noticed that when 
the conditional order for granting leave to 
defend was passed on 6th February, 1969 the 
defendants accepted the order and did not 
seek to challenge it by filing a revision ap- 
plication in the High Court, a course which 
was clearly available to them. Mr. Khare, 
however, contends that as this is a first ap- 
peal he is entitled to take up this contention 
namely that the learned trial Judge ought 
to have granted defendants unconditional leave 
to defend. He referred to a Calcutta judg- 
ment which he said supported his conten- 
tion but did not actually cite or read it out 
to us. It would appear that the Calcutta judg- 
ment referred to by Mr. Khare is a judgment 
reported in ILR (1955) 1 Cal 299 and although 
the authority is not before us it would appear 
that it is laid down in this judgment that al- 
though no appeal may lie from an order re- 
fusing leave to defend the propriety of the 
order can be canvassed in the appeal from 
the decree. Broadly speaking it would ap- 
pear to us to be a correct proposition of law 
that in a first appeal the propriety of any in- 
terlocutory or interim order made during the 
proceedings in the trial court could be 
challenged. 


18. In this view we shall deal with 
Mr. Khares contention that on the defence 
as contained in the affidavit of reply to the 
summons of judgment the City Civil Court 
ought to have granted unconditional leave 
to defend. Let us, therefore, see what is the 
ae and content of the alleged defence as 
set out. 


19. As earlier discussed by us the 
plaintiffs suit is founded on 5 Hundies and 
they fall into three categories. . The first 2 
Hundies of Rs. 2,500/- each are dated 22nd 
February, 1968 and both are signed by 
Champsinh Vaidya as partner of the defend- 
ant firm. It is to be noticed that on 6th May, 
1968 a notice of demand was sent by the 
plaintiff's advocate by registered acknowledg- 
ment due post in respect of these 2 Hundies 
but no reply was received. The suit was 
thereafter filed and the summons for judg- 
ment taken out. The defendants in their 
affidavit in reply took up the plea that these 
2 Hundies of 22nd February, 1968 were not 
executed for any cash consideration but were 
in renewal of 2 earlier Hundies dated 22nd 
November, 1967. This is what they said: 


“The defendants being in need of money 
approached to the plaintiff on 22-11-1967 
and requested him to lend and advance to 
the Defendants sum of Rs. 5,000/- for their 
business purpose. Defendants got the loan 
of Rs. 5,000/- from the plaintiff on the same 
date and executed two hundies of Rs. 2,500/- 
each in favour of the plaintiff: Hereto an- 
nexed the copies of the said hundies and 
marked as Exhibit 1. (Colly) I rely on 


1975 


the said hundies whenever produced. I say 
that as the financial condition of.the Defend- 
ants was not sound, they requested the plain- 
tiff to renew the said two hundies and con- 
sequently the hundies were renewed on 22-2- 
1968. It is not true that the defendants were 
paid any money on 22-2-1968. Defendants 
state that the claim of the plaintiff has arisen 
on the original hundies and not on the pre- 
sent hundies. No consideration was advanced 
to the Defendants on the day when the pre- 
sent hundies were renewed R 


20. A further defence in relation t 
these two hurdies was sought to be raised in 
the same para 3 of the affidavit in reply to 
which we have already referred. This de- 
fence was that the defendants had taken a 
loan of Rs. 7,500/- from one Shri Pathak aad 
out of this amount paid back a sum of Rupees 
5,000/- towards the principal amount due to 
the plaintiff as also Rs. 450/- towards interest, 
and this payment is supposed to have been 
made on the 2nd of July. There is, there- 
fore, the alleged defence of having discharg- 
ed the debt but curiously enough the defend- 
ants did not take back the two hundies from 
the plaintiff. It is also significant that al- 
though the cefendants had been served with 
the notice of demand dated 6th may, 1968 to 
which they sent no reply, the defendants did 
not (the reason is not explained) either take 
back the hundies from the plaintiff duly dis- 
charged or put it on record that the debt 
had been paid up. It is only after the filing 
of the suit and as late as 5th February, 1969 
that in relation to these 2 hundies the story 
is put forward that these two hundies were 
issued not against cash received, but were as 
avd by way of renewal of the two previous 
trndies of 22nd November, 1967. 


21. t is appropriate to state at this 
stage that on 6th February, 1969 when his 
Honour, Judge Rege (as he then was) made 
the conditional order of deposit, the two 
hundies dated 22nd November, 1967 were 
produced in original and inspected by the 
Court and it was discovered that although 
- the hundies were said to have been executed 
on 22nd November, 1967 the hundi stamp 
papers on which they are executed are both 
marked on the reverse as having been issued 
by the General Stamp Office only on the 13th 
January, 1968. This somewhat startling dis- 
covery prima facie shows that there was some- 
thing wrong about these hundies and the 
learned trial Judge ordered that these two 
hundies be impounded and retained on the 
file. There is no dispute that these hundies 
bore the signature of Champsinh N. Vaidya 
as a partner of the defendants 1.e. Bombay 
Enamel Works. As a matter of fact it Is 
significant that on one of them there are 
initials against an alteration of a typed date, 
that is to say the due date appears to have been 
wrongly typed as 22-11-1967 whereas it was 
to be 22-12-1967 and the figure 11 has been 
changed to figure 12 by changing the last 
digit from “1” to “2” and initials of Champ- 
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sinh N. Vaidya appear to have been placed 
thereat. It will have to be investigated if 
these initials are the initials of Champsinh 
Narsinh Vaidya. 


22. Now it is obvious that if it was 
true that the two hundies dated the 22nd 
February, 1968 were by way of renewal of 
the 2 alleged hundies of 22nd November, 1967 
then nothing prevented the defendants from 
saying so in reply to the notice of demand 
sent to them on the 6th May, 1968 by the 
Advocate for the plaintiff. Now there can be 
no doubt that this aspect of the matter covers 
the defence with a certain amount of justifi- 
able suspicion. 


23. The second category of hundies 


- consists of one bundi of Rs. 2,500/- dated 1st 


February, 1968 and executed by the defend- 
ants under the signature of both the partners 
of the defendant firm in favour of one Shri 
H. N. Chakravarti of Bandra (East). This 
hundi has been endorsed in favour of the 
plaintiff but it is to be noticed that before 
the endorsement the said Chakravarti by his 
Advocate’s notice also dated 6th May, 1968 
and also sent by the same Advocate, called 
upon the defendants to pay this amount but 
the defendants again chose not to reply. The 
defence as now taken with regard to this 
hundi is that this hundi was also a renewal 
hundi and that the plaintiff was not the holder 
in due course because the hundi was negotiat- 
ed after its maturity date and a curious de- 
fence is taken that the negotiation was with- 
out consideration. Mr. Kikla at once pointed 
out that the plaintiff did not claim to be a 
holder in due ‘course but relied on Section 59 
of the Negotiable Instruments Act by reason 
of which provision of law he was the holder 
of a negotiable instrument acquired after dis- 
honour and that he had the right thereon of 
his transferor. Mr. Kikla has also pointed 
out that renewal is a good consideration and 
that the defendants had admitted having taken 
the loan of Rs. 2,500/- from Shri H. N. 
Chakravarti on 9th August, 1967 and that the 
hundi dated ist February, 1968 on which the 
plaintiff had sued was executed as and by 
way of renewal of the earlier hundi. 


24. This takes us to the third cate- 
gory of hundies which consist of two hundies 
of 2,500/- executed by the defendants in 
favour of one Laxmibai in relation to which 
also a similar defence was sought to be taken 
by the defendants namely that the plaintiff 
was not a holder in due course. There is also 
a somewhat half hearted defence that in one 
of the hundies the word “order” is not used 
and, therefore, the said hundi is not negoti- 
able. There is also some kind of defence 
that the date of endorsement is not shown 
and according to the defendants this is a fatal 
defect. These contentions are specifically 
met by Mr. Kikla by referring to Section 13 
and Section 108 of the Negotiable Instru- 
ments Act to show firstly that only negoti- 
ability is barred, that the mere non user of 
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the word “order” would not have any legal 
effect and that under Section 118, which con- 
tains special rules of evidence, there are pre 
sumptions which must be given effect to un- 
less there is an element of fraud. It is to 
be noticed that in the affidavit in reply fraud 
has not been alleged, Mr. Khare, sought to 
suggest that he could have taken up the plea 
of fraud if he was allowed to file a written 
statement. Such a contention, in our view, 
deserves no comment. 

25. We may mention that in relation 
fo hundies executed in favour of Laxmibai 
there is a further but very improbable de- 
fence taken that although 2 hundies each of 
Rs. 2,000/- were executed in favour of Laxmi- 
bai as far back as 12th July, 1965 only a sum 
of Rs. 2,000/- was in fact received. It is 
suggested that these 2 hundies were obtained 
through an agent of the defendants one 
Waghji Ralen who had arranged for the loan 
and that these 2 hundies were renewed from 
fime to time. But in so far as hundies dated 
27th May, 1968 are concerned the defendants’ 
partner surprisingly says “I deny that I ex- 
ecuted any hundi on 27-5-1968.” The ex- 
planation for this startling statement is that 
what defendants’ partner is saying is that 
these hundies were executed without his 
Specific knowledge in so far as he had sign- 
ed blank hundies and given them to Waghii 
Ralen who was in the habit of filling them up. 
In our view this is not a convincing explana- 
tion at all and the approach of the defendants 
in saying that they deny knowledge of the 
execution of any hundies on 27-5-1968 is 
clearly dishonest. 


26. We heve gone through the 
entire defence on which the defendants had 
based their claim for unconditional leave to 
defend and we do not find it difficult to come 
fo the conclusion that the defence, in the 
words of the Supreme Court is a sham one. 


27. Nevertheless, it is to be noticed 
that the learned trial Judge was pleased to 
grant conditional leave to defend on the de- 
posit of a sum of Rs. 7500/- which represent- 
ed only a part of the amount claimed by 
the plaintiff. Now clearly this was a matter 
left to the discretion of the trial Judge who 
had considerable experience of such matters 
and in this particular case before us it would 
appear that although the defence appears to 
be false or sham or at any rate extremely 
improbable the learned trial Judge seems to 
have entertained a genuine doubt so that he 
granted leave but, as it was open to him 
under Order 37, Rule 2 as amended by the 
Bombay High Cour:, he imposed a condition. 


28. On these facts and circumstances 
it can never be said that the learned trial 
Judge had exercised his discretion improperly. 
As a matter of fact it would appear that he 
exercised his discretion somewhat in favour 
of the defendants by granting them leave and 
if the defendants had chosen to make a 
deposit of Rs. 7,500/- which they however 
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failed to do there would have been an op- 
portunity available to them to file a written 
statement, lead evidence, and try to convince 
the court on the basis of such evidence that 
their defence was true. But it appears to us 
substantially clear that on the material on 
record and in view of the special procedure 
provided for disposal of Summary suits no 
fault can be found with the order of the 
trial Judge giving conditional leave to defend. 
Mr. Khare’s contention therefore that on the 
facts and circumstances of the case the. learn- 
ed trial Judge ought to have granted uncon- 
ditional leave to defend to the defendants 
cannot be accepted. 


29. Mr. Khare has also made a griev- 
ance of the fact that the court below had 
not given any reasons for dismissing the 
Chamber Summons taken out by the defend- 
ants for extension of time to make the deposit 
of Rs. 7,500/-. 

30. It is to be noticed that no ap- 
peal is provided against an order refusing ex- 
tension of time and we have not been able 
to understand why it should have been neces- 
sary for the learned Judge who heard the 
Chamber Summons to give reasons for not 
giving further indulgence to the defendants. 
It is to be noticed that the defendants had 
been given an unusual long time of 10 whole 
weeks to make the deposit of only Rs. 7,500/-. 
We should have thought that 4 to 5 weeks 
would ordinarily be sufficient for a person 
with a running business to produce such an 
amount. Nevertheless, 10 weeks were given 
but the deposit was not made. As we have 
set out above the ground shown in the affi- 
davit in support of the Chamber Summons 
was that the defendants were in financial 
difficulties. This was clearly a suggestion 
which runs counter to the earlier affidavit filed 
by the defendants that they were substantial 
parties and were in a position to meet all 
just demands made against them. It can never 
be contended that an order of deposit made 
by a court is not a just demand and if that 
is so, then on their own saying the defendants 
by filing their earlier affidavit had placed on 
record their statement that they were sub- 
Stantial parties and were able to meet such 
a demand. The affidavit in support of the 
Chamber Summons seeks to show an entirely 
different state of affairs. But as we have 
pointed out the said affidavit in support ot 
the Chamber Summons sets out only one 
aspect namely the liability to pay certain 
amounts. It does not even refer to the inflow 
of income and the assets available with the 
defendants which could be converted into 
moneys for the purpose of making the deposit 
as ordered by the trial’ Court. 

31. The enlargement of time by the 
court for making the deposit is a matter 
clearly within the discretion of the court and 
it has not been shown to us how and why it 
should be necessary for the court to give 
reasons for not permitting the enlargement 
of time. Mr. Khare has not shown to us 
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how it required in law that the trial court 
should have given reasons for dismissing the 
Chamber Summons and the application of the 
defendants for extension of time. As a matter 
of fact the relevant rules of the Bombay City 
Civil Courts dealing with Chamber work con- 
tain no provision under which it could be 
said that the Judge was required to give rea- 
sons for dismissing the Chamber Summons. 
It is of course true that reasons may be given 
and in some complex cases it may be desir- 
able that short reasons are given. 


32. This brings us to the contention 
of Mr. Khare that the learned trial Judge 
who made the conditional order granting leave 
to defend on deposit of Rs. 7,500/- should 
have given reasons for having made a condi- 
tional order. We may point out that this 
point was never taken at any stage of these 
proceedings. Even in the appeal before us 
the appeal memo does not even indirectly 
refer to this point. There is a general ground 
that the decree passed against the appellants 
is clearly bad in law and is not based on the 
principle of justice and equity. But even this 
point would not encompass the point no 
sought to be taken by Mr. Khare. i 


33. It is really not necessary there- 
fore for us to consider this point but we may 
deal with it in so far as it is an important 
point of law. 


34. Mr. Khare referred to a judg- 
ment of tbis court in Waman Vasudeo Wagh 
v. Pratapmal, 62 Bom LR 592 = (AIR 1960 
Bom 520) where a single Judge of this High 
Court (Mudholkar, J. as he then was) held 
that it was undoubtedly within the discre- 
tion of the Court below to decide whether 
the defendants should be given unconditional 
leave to defend or whether the leave should 
be made conditional upon depositing a cer- 
tain amount of money in the court. 


35. The learned Judge then observed: 
rer but the order of the court is open 
to revision by this court. In order to enable 
this court to consider whether the court below 
had applied its mind to the various matters 
raised before it while making an order of this 
kind, it is essential that the order, on the 
face of it, must show that the court had done 
so. This is only possible if the court gives 
its reasons for passing the particular order.” 
The learned Judge then went on to state that 
while it was true that the court below had 
been given discretion fo grant or not to grant 
leave to defend a summary suit the superior 
court would not lightly interfere with the ex- 
ercise of such discretion. However in order 
to enable the superior Court to discharge its 
duty it must know the reasons which led the 
Court below to exercise its discretion in a 
particular manner. 

36. It is now necessary to refer to 
another judgment of this High Court in Amrit 
Banaspati Co. Ltd. v. Mfs. J. C. Engineer & 
Co., (1961) 63 Bom LR 568 where another 
single Judge of this court (Patel, J.) dealt 
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with the same question j.e. whether the Bom- 
bay City Civil Court was bound to give rea- 
sons in support of the discretion exercised by 
it on the question whether unconditional or 
conditional leave to defend be given. The 
learned single Judge referred to Section 9 
of the Bombay City Civil Court Act. 1948 
which reads as follows: 


“Save as otherwise provided in this Act 

all questions which arise in suits or other pro- 
ceedings under this Act in the City Court 
shall be dealt and determined according to 
the law for the time being administered by 
the High Court in the exercise of its ordinary 
original civil jurisdiction.” 
The learned Judge pointed out that on the 
Original Side of this Court in non-appealable 
matters a Judge does not give reasons and 
the appellate-court does not require him to 
do so and that following this practice if a 
Judge of the City Civil Court does not give 
reasons in non-appealable orders it cannot be 
said that such an order is illegal. The court 
also pointed out that in Waman Vasudeo v. 
Pratapmal the attention of the learned Judge 
in that case had not been invited to Ser. 9 
of the Bombay City Civil Court Act of 1948 
and that it was difficult to read the judgment 
in 62 Bom LR 592 = AIR 1960 Bom 520 to 
mean that the City Civil Court, Judge must, 
in every case, give reasons. Reference was 
then made to the fact that the learned Judge 
(Mudholkar, J.) in 62 Bom LR 592 = (AIR 
1960 Bom 520) had only said that “where a 
court deals with a matter of this kind it is 
desirable that it should set out in its order 
the substance of the defence made by the de- 
fendant and then give its reasons for its con- 
clusion that the defence discloses a triable 
issue or that it does not disclose one.” 


37. The High Court therefore in Amrit 
Banaspati’s case (1961) 63 Bom LR 568 held 
that a Judge of the City Civil Court was not 
required to give reasons in such matters but 
that it was desirable that in complicated cases 
the Judge should give an indication of what 
he thinks about the defences sought to be set 
up, and that this may be done by giving a 
reference to the paragraphs in the affidavits 
and the Judge’s conclusion briefly. It was 
also held that each case must depend on its 
own facts and the High Court would interfere 
in revision if it was satisfied that the learned 
Judge of the City Civil Court had not zeally 
appreciated the points of issue or that its 
order was arbitrary or capricious, and there 
was consequential failure of justice. 


38. It was then suggested by Mr. 
Khare that there are certain observations in 
the judgment of the Supreme Court in ATR 
1965 SC 1698 that so far as City Civil Corri 
is concerned reasons must be given, when 
deciding the question of leave to defend. 

39. Now in this Supreme Court case 
a feference was made to Pratapmal Dipaji 62 
Bom LR 592 = (AIR 1960 Bom 520) (supra) 
and the decision of the Bombay High Court 
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in that case was distinguished on the ground 
that the decision of the Bombay High Court 
was given while dealing with an order made 
by the City Civil Court, whereas the order 
before the Supreme Court was an order passed 
by the High Court of Bombay on its origi- 
nal side. - 

49. We are unable to see how this 
decision of the Supreme Court lays down the 
rule that the City Court must in all cases give 
reasons in support of the discretion exercised 
by it. On the contrary the Supreme Court 
made the following significant observation 
“while laying down the normal rule it does 
not appear to have been intended to make it 
inflexible.” (Emphasis supplied). 

ál. It is to be noticed that by reason 
of the provisions of Section 9 of the Bombay 
City Civil Court Act of 1948 the City Civil 
Court follows the procedure adopted by this 
High Court in the exercise of its Ordinary 
original civil jurisdiction. It is a procedure 
and practice which appears to have worked 
well and we do not find any reason for depari.« 
ing from it. 

42. It is useful to refer to two judg- 
ments of the Gujarat High Court where 
similar questions were considered. In Vijaya- 
kumar v. Pari Nareshchandra Firm, AIR 
1968 Guj 247 reference was made to certain 
observations in Milkhiram’s case AIR 1965 
SC 1698 (supra) and it was argued that these 
observations seemed to suggest that if an order 
was made by a Judge of the subordinate 
Court and the order was appealable or sub- 
ject to revision the obligation to give reasons 
In support of the order would be imported by 
necessary implication. Bhagwati, J. (as he 
then was) held that the observations of the 
Supreme Court in Milkhiram’s case AIR 1965 
SC 1698 could not be read as laying down 
any such proposition. Bhagwati, J. noted that 
the decision of the Bombay High Court 
in 62 Bom LR 592 = (AIR 1960 Bom 520) 
(supra) had been cited but the Supreme Court 
distinguished that decision by pointing out 
that the matter before the Supreme Court 
. Telated to an order made by Single Judge 
of the Bombay High Court and that in any 
event it was not necessary for the Supreme 
Court to consider the validity of the decision 
in 62 Bom LR 592 = (AIR 1960 Bom 520) 
or the correctness of the observations made 
in that decision. 

_ 43. After holding that the observa- 
tions of the Supreme Court in Milkhiram’s 
case AIR 1965 SC 1698 could not be relied 
upon as constituting a decision of the Supreme 
Court that where a subordinate Court makes 
an order, which is amenable to appeal or revi- 
sion, the order must give reasons the Gujarat 
High Court then went on to observe as 
follows : 

“We do not think there is any principle 
of law which requires that where a subordi- 
nate Court makes an order which is not ap- 
pealable but is subject to the revisional juris- 
diction of the High Court under Section 115, 


Bombay Enamel Works v. Purushottam (Mukhi J.) 


A. ER. 


it must give reasons in support of the order. 
Having regard to the severely restricted ambit 
of the revisional jurisdiction of the High 
Court under Section 115, there does not ap- 
pear to be any necessity or reason for introduc- 
ing such principle. We are, therefore, of 
the view that it is not necessary that an order 
granting or refusing leave to defend a suit 
filed under the summary procedure must con- 
tain the reasons in support of the order. The 
order passed by the learned Judge granting 
conditional leave to defend the suit could 
not, therefore, be held to be bad on the 
ground that it did not set out the reasons 
which prevailed with the learned Judge in 
making the order.” 


44. In another matter coming before 
another Division Bench of the Gujarat High 
Court to which Bhagwati, C. J. (as he then 
was) was a party a contention was taken that 


` the decision of the Supreme Court in Bhagat 


Raja v. Union of India, AIR 1967 SC 1606, 
had impliedly overruled the decision of the 
Gujarat High Court in Vijayakumar v. Part 
Nareshchandra, AIR 1968 Guj 247. The 
Gujarat High Court repelled that contention 
and pointed out that the decision of the 
Supreme Court in Bhagat Raja’s case AIR 
1967 SC 1606 dealt with the Central Gov- 
ernment acting as a tribunal and it was there- 
fore confined to tribunals exercising judicial 
or quasi judicial powers and reference to 
courts of law was avoided. Bhagwati, C. J. 
also said that: 


“the question whether an order made by 
a court of law is required to be supported 
by a judgment setting out reasons would be 
governed by the Code of Civil Procedure. 
So far as order granting or refusing leave 
to defend in a summary suit is concerned 
there is no provision in the Code of Civil 
Procedure which requires that such an order 
must contain reasons for making the order.” 


45, In the light of the above discus- 
sion and confining ourselves to the Bombay 
City Civil Court we are of the view that it 
is not required of the Bombay City Civil 
Court in all cases to give reasons when grant- 
ing leave to defend, refusing it or making a 
conditional order under Order 37, Civil P. C., 
as amended by this High Court. And it 
would not be correct to suggest that if rea- 
sons are not given the order would be liable 
to be set aside on that ground alone. 

46. If the matter before the City Civil 
Court is a complicated one or points of law 
or fact are of a somewhat involved nature 
then it would be indeed desirable and appro- 
priate that reasons for making the order be 
briefly stated so that the superior courts 
which may have occasion to deal with the 
matter may at least be informed as to what 
was in the mind of the Judge when he made 
the order. 

47. In particular when leave is being 
refused (so that a decree is to follow) it would 
be even more necessary in the interest of jus- 
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tice, and because he is passing a drastic order, 
for the trial Judge to indicate briefly what 
the defences are and why they are being con- 
Sidered useless or worthless. 


48. It requires to be stated that 
points to be considered by the High Court 
in a revision application are not necessarily 
disclosed by any reasons that may be record- 
ed by the trial Judge in granting or refusing 
leave to defend. But it cannot be denied 
that whatever may be the grounds urged by 
a party in support of a revision application 
the High Court would always be in a better 
position to deal with those grounds if the 
views of the Judge of the City Civil Court 
making the order under challenge are avail- 
able to it. 


49, In this view of the matter the 
validity of the conditional order made on the 
6th February, 1968 cannot be challenged on 
this ground, and the contention raised by Mr, 
Khare must be rejected. 

50. We regret that before parting with 
this matter we have to deal with the two 
hundies, which are said to have been execut- 
ed on 22nd November, 1967 although the 
endorsement of the General Stamp Office, 
Bombay, clearly shows that the hundi papers 
were issued on 13th January, 1968. 

51. We feel it our duty to consider 
the question whether a show cause notice 
is to be issued to the partners of the defend- 
ants firm whose defence has been discussed by 
us in the foregoing paragraph of the judg- 
ment. (After considering this question in 
Paras 52 to 70, the judgment proceeded): 


71. Having gone through the evi- 
dence carefully and having heard the learned 
Advocates appearing for the parties who 
argued the appeal before us in great detail 
and at length we are of the opinion that it 
is a fit case in which it would be expedient 
in the interest of justice to take further pro- 
ceedings in this behalf. In making this con- 
clusion we may wish to make it clear that 
we are not expressing any opinion -about the 
guilt or innocence of the partners of the de- 
fendants’ firm. 


72. What remains to be considered is 
the guestion whether the second partner of 
the defendants’ firm namely Jayant C; Vaidya 
should also be prosecuted for the act of the 
other partner Champsinh N. Vaidya. It is 
not the defendants’ case that the two partners 
were never aware of these two hundies and 
the circumstance in which they came into 
existence, 


73. On the facts and circumstances 
of the case before us it can be properly said 
that both the partners seem to have shared 
a common intention in creating this false 
evidence and forging these documents and 
uttering them as genuine. 

74. In the alternative, Jayant C. 
Vaidya, could be, if the evidence so establish- 
ed, prosecuted as an abetter, if it be found 
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that Champsinh N. Vaidya is the prime mover 
in this affair. 

75. We, therefore, direct that a show 
cause notice be issued to (1) Champsinh 
Narsinh Vaidya and (2) Jayant Champsinh 
Vaidya to show cause as to why sanction be 
not accorded to prosecute them for offences 
punishable under Sections 193, 463 read with 
Sections 465, 467, 471 read with Section 34 
and/or 109, Indian Penal Code. Notice to be 
returnable within two months from today. 

76. The appeal is dismissed with 
costs. Liberty to the respondent-plaintiff to 
withdraw the sum of Rs. 7,500/- deposited 
in the Court. 

Order accordingly. 
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Hariba Keshav Barbole and others, Peti- 
tioners v. Smt. Motibai Deepchand Shah and 
others, Opponents. 

Special Civil Appin. No. 794 of 1969, DJ- 
8-8-1973.* 

(A) Bombay Tenancy and Agricaltural 
Lands Act (67 of 1948), S. 33-B — Applica- 
tion for possession by landlord under S. 33-B 
-~ Death of landlord during pendency of ap- 
peal — Rights of heirs to get possession — 
Bona fide requirement of land for personal 
cultivation by heirs must be established — 
Spl. Civil Appeal No. 2365 of 1967, D/- 17-8- 
1971 (Bom), Overruled. 

Where the original certificated landlord 
dies after he makes an application for pos- 
session of the land under Section 33-B, during 
the pendency of the appeal, although the heirs 
of the deceased are entitled to continue pro- 
ceedings under Section 33-B started by their 
predecessor, it is incumbent on the heirs to 
establish that they bona fide required the 
land for personal cultivation. (Para 12) 

The legal heir who is brought on record 
during the pendency of the proceedings, must 
establish his own bona fide requirement as on 
the date he comes on record, as that would 
be the date for him for all practical pur- 
poses to establish his case to recover posses- 
sion. The holding of the heir on the date 
when he is brought on the record needs to be 
considered for the purposes of equalisation 
of holdings of the tenant and the legal heir 
of the landlord. (Para 13) 

From the point of view of tenant there 
is no reason why the death of the original 
landlord should affect his right for equalisa- 
tion of the land under Section 33-B (5) (b). 
His holding for comparison should, therefore, 
be as on the date of institution of the ori- 
ginal application. It would be equally logi- 


*(To set aside order passed by Maha- 
rashtra Revenue Tribunal at Poona. D/- 
30-12-1968). 
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cal to hold that the death of the tenant dur- 
ing the pendency of the proceedings should 
not have any effect on the date for the pur- 
pose of equalisation of holding, and the date 
of the original application by the certificated 
landlord or by his heir, where the certificated 
landlord dies without making an application, 
would be the relevant date for consideration 
of the tenant’s holding. This is particularly 
so, because once an application is filed 
against him, the date of filing the same auto- 
matically becomes the date relevant for con- 
sideration of his holding to be taken into 
account for the purpose of equalisation under 
clause (b) of Section 33-B (5) and this date 
does not appear to vary with the change m 
circumstances. (1970) 72 Bom LR 695, Ap- 
proved; Special Civil Appln. No. 2365 of 
1967, D/- 17-8-1971 (Bom), Overruled; AIR 
1967 Bom 428, Rel. on; AIR 1967 Bom 250, 
Explained. (Para 14) 


Cases Referred: Chronological Paras 


(1971) Special Civil Appln. No. 2365 of 1967, 

D/- 17-8-1971 (Bom) 4 
(1970) 72 Bom LR 695 4 
AIR 1967 Bom 428 = 69 Bom LR 383 9 
AIR. 1967 Bom 250 = 68 Bom LR 524 4, 11 


U. R. Lalit, for Petitioners; B. P. Apte 
for K. J. Abhyankar, for Opponent Nos. 1 
to 5, 


SHAH, J. :— This Special Civil Applica- 
tion under Article 227 of the Constitution of 
India raises a question of law as to the inter- 
pretation of Section 33-B of the Bombay Ten- 
ancy and Agricultural Lands Act, 1948 (here- 
inafter referred to as the ‘Act’. 


2. The question of law raised in this 
case relates to the rights of the heirs of the 
certificated landlord to get possession of the 
land under Section 33-B where the certificated 
landlord dies after he makes an application 


for possession of the land under S. 33-B. 

3. To properly appreciate the points 
involved, it would be necessary to state a few 
undisputed facts. The land, Survey No. 81/2, 
admeasuring 13 acres situate at Darphal, 
Taluka Madha in Sholapur District belonged 
to one Deepchand and was in possession of 
one Keshav as a tenant. Deepchand obtained 
a certificate under Section 88-C of the Act 
and after serving the tenant with a notice 
made an application for possession of the land 
against Keshav on 9-1-1962 under Sec. 33-B 
of the Act before the Tenancy Awal Karkun. 
Keshav died during the pendency of the ap- 
plication before the Tenancy Awal Karkun. 
The petitioners were brought on record as 
heirs. The Tenancy Aval Karkun rejected the 
application of Deepchand on the ground that 
he did not bona fide require the suit land for 
personal cultivation. This decision of the 
Tenancy Aval Karkun was challenged by 
Deepchand by an appeal before the Special 
Deputy Collector for Tenancy Appeals, Shola- 
pur. During the pendency of the appeal, on 
December 1, 1964, Deepchand also died, and 
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the respondents 1 to 5 were brought on re- 
cord as his heirs. The appellate authority re- 
appreciated the evidence led by the parties 
and passed an order for delivery of posses- 
sion on the basis that the deceased landlord 
had proved that he required the land bona 
fide for his personal cultivation. The bona 
fides or otherwise of the heirs of Deepchand 
were not considered presumably on the ground 
that the original application was made by 
Deepchand. In this view of the matter, the 
appellate authority allowed the appeal and 
passed an order for delivery of possession of 
the entire land to the respondents. The peti- 
tioners preferred a revisional application be- 
fore the Maharashtra Revenue Tribunal. It 
was contended before the Tribunal that in 
view of the death of the original landlord 
during the pendency of the proceedings, it 
was necessary to consider the bona fides of 
his heirs, and for that purpose the matter 
requires to be remanded. Since, however, the 
Tribunal was of the view that when the land- 
lord dies at the appellate stage, the question 
of his successors’ bona fides cannot be taken 
into consideration, he negatived the submis- 
sions on behalf of the petitioners, and con- 
firmed the finding of the appellate court. In 
the result, the revision application was dis- 
missed, and hence the petitioners have filed 
this Special Civil Application. 


4. When the petition came up for 
final hearing before Hajarnavis, J., on behalf 
of the petitioners, two contentions were raised. 
Firstly, it was contended that in view of the 
death of the original landlord, the bona fide 
requirements of the heirs of the landlord alone 
ought to be considered; and secondly, ` on 
merits, it was contended that the landlord 
did not require the land bona fide for his 
personal cultivation. On the question of law, 
his attention was drawn to two decisions of 
single Judges of this Court which have taken 
contrary views on the point in question. The 
first one was in the case of Shankar Gopal 
Jagdale v. Prabhakar Kulkarni, 72 Bom LR 
695, wherein Vaidya, J. took the view that 
although the heirs of the deceased landlord 
are entitled to continue proceedings under 
Section 33-B started by their predecessors, 
still it is necessary for them to establish that 
they bona fide require the land for personal 
cultivation. The other decision pointed out 
to him was an unreported decision in 
Special Civil Appln. No. 2365 of 1967 decid- 
ed by Wagle, J. on 17-8-1971 (Bom). Relying 
on certain observations in Madhav Vithoba 
v. Dhondudas, 68 Bom LR 524 == (AIR 1967 
Bom 250) Wagle, J. took the view that the 
circumstances should be considered as avail- 
able at the date when the application was 
made, and the death of the original landlord 
during the pendency of the proceedings 
would be of no consequence on the question 
as to whether the bona fides of the original 
landlord or that of the heirs are to be con- 
sidered. The learned Judge was of the opinion 
that the bona fides of the heirs need not be 
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considered, and it is the bona fides of the 
original landlord that would -be relevant. On 
account of this apparent conflict in the views 
expressed by the two Single Judges of this 
Court as aforesaid, this matter has been 
referred to a Division Bench. However, as 
the reference has not been made merely on 
the point of law involved but the whole peti- 
tion has been referred to us, we shall dispose 
of the petition itself. 


5, Mr. Lalit, the learned Counsel for 
the petitioners, firstly contended that the order 
of the Revenue Tribunal was bad as it did 
not consider the most glaring facts as are 
evident on perusal of the evidence on record. 
He also contended that in view of the death 
of the original landlord during the pendency 
of the appeal, it is incumbent on the heirs 
to establish that they bona fide required the 
land for personal cultivation. As we are dis- 
posed to accept Mr. Lalit’s contention on the 
point of law raised by him, we do not think 
it necessary to give a finding relating to the 
merits of the case, 


6. The provisions of the Tenancy Act 
have always presented some difficulties in the 
matter of interpretation. However, since the 
law is on the statute book for over 25 years, 
the legal points and the conflicts involved 
have to a large extent been settled down by 
decisions of this court and the Supreme Court. 
The problem raised before us for our deci- 
sion is one of such cases as it presents some 
difficulty of interpretation, because normally 
it is the right of the original certificated land- 
lord to get possession which requires to be 
considered by the authorities under the Ten- 
ancy Act. However, we are now required to 
deal with a case relating to the rights of the 


heirs of the original landlord, who died dur-- 


ing the pendency of the proceedings under 
Section 33-B, to get possession of the lands. 


7. It would be worthwhile at this 
Stage to broadly consider the scheme of the 
Act relevant for the purposes of the inter- 
pretation of Section 33-B. The main object 
and policy underlying the enactment of the 
Tenancy Act is to make the tiller of the soil 
its owner. For this purpose, all tenants in 
possession of the land are deemed to have 
become Owners as on 1-4-1957. This is, how- 
ever, subject to the rights of certain landlords 
to get possession on establishment of cer- 
tain relevant facts, such as bona fide require- 
ment for personal cultivation. The rights of 
landholders who happened to be minors and 
who are subject to mental or physical dis- 
abilities as well as those of widows have 
been protected, and they too have been given 
rights to claim back possession of the land 
for bona fide personal cultivation. The Legis- 
lature has even postponed the date of the 
tenant becoming the owner to enable these 
persons to take steps to get possession of the 
land from the tenant. Even if such a land- 
lord establishes the bona fide requirement for 
personal cultivation, he cannot claim the en- 
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tire land’ but can get only half of the land. 
These provisions, which made the tenants the 
owners of the land, were brought into force 
by Amending Act No. 13 of 1956 which came 
into force on 1-8-1956. With a view to pro- 
tect the small landholders whose lands were 
being cultivated by tenants, Section 88-C was 
incorporated by the said Amending Act. Sec- 
tion 88-C as it originally stood disabled the 
tenant from becoming the owner of the land 
if the landlord’s income did not exceed 
Rs. 1,500/- and the land leased by him did 
not exceed an economic holding. The ori- 
ginal Section 88-C did not make any provi- 
sion enabling the landlord to make an ap- 
plication to get a certificate from the Mamlat- 
dar. Hence by Bombay Act No. 38 of 1957 
Section 88-C was amended. By this amend- 
ment, a landlord who wanted to claim ex- 
emption under Section 88-C was required to 
make an application before the Mamlatdar 
within a prescribed period for a certificate 
that he is entitled to exemption. On proof 
of the said two requisite facts, the landlord 
was entitled to get the exemption certificate 
from the Mamlatdar. By this Amending Act, 
Section 88-D was also introduced which inter 
alia gave powers to the State Government to 
cancel the exemption certificate granted to 
such a landlord if it is found that his annual 
income has exceeded Rs. 1,500/- or that his 
total holdings exceeded the economic hold- 
ing. The result of getting such a certificate 
under Seetion 88-C was that the landlord- 
tenant relationship between the parties was 
continued till the landlord otherwise lost in- 
terest in the land or the tenant surrendered 
his tenancy rights. In effect, so long as the 
certificate stood, the tenant could not become 
the owner of the land. By a further amend- 
ment by Maharashtra Act No. 9 of 1961, 
Sections 33-A to 33-C were added, and they 
related to termination of tenancy by land- 
lords and purchase by tenants of land to 
which Section 88-C applies. The obvious 
policy underlying these provisions is to give 
a chance to the certificated landlord to make 
an application for possession of the land on 
the ground that he bona fide requires the 
same for his personal cultivation, and also 
to make the tenant the owner of the land 
in case no such application within the pre- 
scribed time is made by the landlord. Sec- 
tion 33-B incorporates elaborate provisions 
for termination of tenancy by a certificated 
landlord and also the adjustment of holding 
of lands by the landlord and tenant. Sec- 
tion 33-A only defines a “certificated land- 
lord” and “excluded tenant.” According to 
the definition, “certificated landlord” means 
a person who holds a certificate issued to 
him under sub-section (4) of S. 88-C. The 
definition also makes it clear that it would 
not include a landlord within the meaning 
of Chapter I-AA holding a similar certi- 
ficate, but we are not concerned with the 


latter part of this definition. “Excluded ten- 
ant” has been defined as a tenant of land to 
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whom Ss. 30 to 31-R (do) not apply by virtue 
of sub-section (1) of S. 88-C. 


3. In this petition, we are concerned 
with the interpretation of Section 33-B. Sub- 
section (1) of S. 33-B gives a right to the 
certificated landlord to terminate the tenancy 
of an excluded tenant if he bona fide re- 
quires the land to cultivate it personally after 
giving notice and making an application for 
possession as provided in sub-section (3). Sub- 
section (3) firstly provides that the written 
notice must be served on the tenant within 
the prescribed period. A copy of the notice 
has also to be sent to the Mamlatdar. After 
the service of the notice on the tenants with- 
in the prescribed period, the certificated land- 
lord is entitled to make an application for 
possession under Section 29 before the pre- 
scribed date, viz., first day of April, 1962. 
It may be stated here that in the case of 
minors, widows and a person subject to any 
physical or mental disability, the period for 
giving notice and making an application has 
been extended by the provisions in sub-sec- 
tion (4) of S. 33-B in that behalf. Sub-sec- 
tion (5) lays down the conditions subject to 
which the certificated landlord is entitled to 
terminate the tenancy. The first condition is 
contained in clause (a) which provides that 
certificated landlord will not be entitled to 
terminate the tenancy of a tenant if he has 
already resumed a part of the land for per- 
sonal cultivation by making an application 
under Section 31. In such a case, he will not 
be entitled to terminate the tenancy in respect 
of the remaining land in possession of the 
excluded tenant. Sub-clause (b) relates to othe 
equalisation of holdings between the certi- 
ficated landlord and the excluded tenant. It 
inter alia provides that the landlord shall be 
entitled to terminate tenancy and take posses- 
sion of the land leased but to the extent only 
of so much thereof as would result in both 
the landlord and the tenant holding thereafter 
in the total an equal area for personal culti- 
vation.. The third condition is contained in 
sub-clause (c), which provides that the land 
leased stands in the Record of Rights on the 
Ist day of January, 1952 and thereafter until 
the commencement date in the name of the 
landlord himself, or of any of his ancestors 
(but not of any person from whom title is 
derived by assignment or Court sale or other- 
wise) or if the landlord is a member of a 
joint family, in the name of a member of 
such family. Sub-section (6) provides that 
the tenancy of any land left with the ten- 
ant after the termination of the tenancy under 
this section shall not at any time afterwards 
be liable to termination again on the ground 
that the landlord bona fide requires that land 
for personal cultivation. Section 33-C makes 
provision for the excluded tenant becoming 
owner of the leased land under ceriain cir- 
cumstances mentioned therein. 

9, The question as to whether the 
heirs of the original landlord who dies before 
getting a certificate can make an application 


me 
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for obtaining an exemption certificate under 
Section 88-C as also the question as to whe- 
ther the heirs of the successor-in-interests of 
a certificated landlord can make an applica- 
tion for possession under Section 33-B are 
now fairly well settled. A Division Bench 
of this Court in the case of Parvatibai Ram- 
chandra Rokade v. Mahadu Tukaram 
Varkhede, 69 Bom LR 383 ==(AIR 1967 Bom 
428) has held that the right of a certificated 
landlord to apply under Section 33-B of the 
Bombay Tenancy and Agricultural Lands Act, 
1948, for possession of land from an excluded 
fenant does not lapse on his death and can 
be exercised, within the specified time, by his 
Successor-in-interest. Jt would, therefore, ap- 
pear that the right to terminate the tenancy 
by a notice and to make an application under 
Section 33-B is a heritable right and can be 
exercised by the successor-in-interest of a cer- 
fificated landholder. However, the right of 
the successor-in-interest to terminate the ten- 
ancy under Section 33-B would also, be sub- 
ject. to the same limitation which would 
otherwise be applicable to the case of a certi- 
ficated landlord. Thus, he would not be able 
to secure the benefit conferred by S. 33-B if 
he were not a small holder with a limited in- 
come. Just as the certificated holder himself 
Is not entitled to terminate the tenancy of 
the excluded tenant if his title is derived by 
assignment or the court sale or otherwise, 
the successor-in-interest would also be under 
the same disability. In Parvatibai’s case re- 
ferred to above, it is observed: 


‘The object of Section 88-C was to give 
some limited protection to small holders with 
limited incomes, Where a small holder of 
limited Income dies, his successor in interest 
in the majority of cases is also small holder 
of equally limited income. He may, for in- 
stance, leave behind a widow or a minor son. 
It cannot be assumed in the absence of 
adequate reason that the Legislature did not 
intend to grant to the successor-in-interest the 
same limited protection which it granted to 
a small holder with limited income. There 
are, on the other hand, ample provisions in 
the Act to ensure that the successor in interest 
of a certificated landlord would not be able 
to secure the benefit conferred by S. 33-B if 
he is not himself a small holder with limited 
income. In the first place, clause {c) of sub- 
section (5) of S. 33-B provides that such a 
successor-in-interest would not be able to 
terminate the tenancy of the excluded tenant 
if his title is ‘derived by assignment or Court 
sale or otherwise.” A donee or purchaser 
from a certificated landlord would be unable 
to terminate the tenancy of the excluded ten- 
ant. Secondly, the successor-in-interest can- 
not terminate the tenancy unless he shows 
that he requires the land bona fide for cul- 
tivating it personally. ............ a 
It would, therefore, appear that if the origi- 
nal application has been filed by a successor- 
in-interest of the certificated landlord, it is 
necessary for him to establish his own bona 
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fides and he cannot rely on the bona fide re- 
quirements of his predecessor-in-title. We 
can conceive of cases where a successor-in- 
interest or the heir of the deceased certificated 
landlord may be in service and may have other 
source of income and may not require the 
land for personal cultivation. In such a case, 
his application for possession may not be 
granted as he would not be able to prove 
that he requires the land bona fide for per- 
sonal cultivation. If the successor-in-interest 
or the heir can make an application for pos- 
session under Section 33-B, there is no reason 
why the heirs of the certificated landlord 
brought on record on account of his death 
after making an application under Sec. 33-B 
should not be able to prosecute the applica- 
tion and exercise the same rights to pro- 
secute the original application which the certi- 
ficated landlord would otherwise have done; 
and this is not disputed before us. 


10. The point for consideration is as 
to whose bona’ fide requirement of personal 
cultivation must be proved. If the circum- 
stances prevailing on the date of the original 
application are alone relevant, it is the ori- 
ginal Jandlords bona fide requirement that the 
court will have to consider. If, however, the 
heirs’ bona fide requirement is a relevant 
consideration, then naturally their require- 
ment on the date of their being brought on 
record will be a material question to be 
decided by the court. Considering the scheme 
of the Act and the legislative policy underly- 
ing it, it is quite clear that the intention is 
to make the tiller of the land its owner. But 
Section 88-C and Section 33-B were enacted 
with the object of giving a limited protec- 
tion to the small holders having meagre in- 
come. If it is to be held that the original 
landlord’s bona fide requirement on the date 
of the application alone must. be considered, 
it is possible that his heirs who may be having 
other lands and large income may be able 
to get possession of the land by evicting the 
tenant. The intention obviously is to give 
possession to a small holder landlord who 
wants to cultivate the land personally. Can 
it be said that the intention of the Legislature 
was to finelly determine the rights of the 
parties on the date of the application and give 
possession of the land to the heirs of the ori- 
ginal landholder, although he may not be a 
small holder and may not require or desire 
to cultivate the land personally? No doubt, 
the right to make an application under Sec- 
tion 33-B is heritable. However, the mak- 
ing of an application alone is not enough to 
enable the landlord to get possession of the 
land, for the law requires him to establish 
the relevant circumstances which would enable 
him to get possession of his lands. Besides 
proof of the bona fide requirement, the right 
of the landlord is subject to the conditions 
laid down in sub-section (5) of S. 33-B. If 
the landlord dies during the pendency of the 
proceedings, his heir who is brought on re- 
cord gets the right to further prosecute the 
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application. Just as in the case of the succes- 
sor-in-interest, who himself makes an applica- 
tion on the basis of a certificate obtained by 
his predecessor-in-title, has to establish his 
own bona fide requirement for personal culti- 
vation, similarly the heir of the landlord who 
is brought on record during the pendency 
of the proceedings will also have to establish 
his bona fide requirement on the date when 
he is brought on record. The intention of the 
Legislature would be frustrated if one is to 
take the view that the court has to consider 
the requirement of the original landlord on 
the date of the application. It would mean 
that the heir who does not bona fide require 
the land for personal cultivation must be given 
possession of the land on the basis of the 
original Jandlord’s bona fide requirement. We 
do not think that such an interpretation would 
be consistent with the object of the Act. 


11, Mr. Apte, appearing for the land- 
lord, drew our attention to a judgment of a 
Division Bench of this Court in 68 Bom LR 
524 = (AIR 1967 Bom 250). In that case, 
the facts were these. The Tenancy Awal 
Karkun dismissed the landlord’s application 
on the ground that he did not require the 
land bona fide for cultivating it personally. 
The appeal was filed before the Special De- 
puty Collector who held that the landlord 
bona fide required the land for personal culti- 
vation and passed an order under sub-s. (5) (b) 
of S. 33-B for possession of the land to be 
given to the landlord. Both parties went to 
revision to the Revenue Tribunal. Before the 
Revenue Tribunal, it was pointed out on be- 
half of the landlord that the tenant had pur- 
chased other land admeasuring 5 acres 20 
gunthas before the decision of the appellate 
authority. The Revenue Tribunal took into 
account the acquisition of land by the tenant 
during the pendency of the proceedings and 
on that basis modified the decision of the ap- 
pellate authority increasing the area of the 
land to be given to the landlord. The result 
was that the tenant was dispossessed of a 
larger area of the land than he would have 
if the subsequent acquisition of the land by 
him was not to be taken into account. This 
decision of the Revenue Tribunal was chal- 
lenged by the tenant in a writ petition under 
Article 227 of the Constitution of India. The 
question for consideration before the Divi- 
sion Bench was whether the acquisition of 
land by the tenant during the pendency of 
the proceedings under Section 33-B should 
be taken into account for the purpose of sub- 
section (5) (b) of S. 33-B. If the tenant’s 
contention that this subsequent acquisition 
should be ignored was accepted, the result 
would have been that he would be able to 
retain more land with him. On the other 
hand, if the landlord’s contention that this 
subsequent acquisition ought to be taken into 
account for the purpose of sub-s. (5) (b) of 
S. 33-B, (was accepted) he would be benefited 


by getting larger area of land from the tenant. 
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It is under these circumstances that the Divi- 
sion Bench formulated the question for its 
consideration viz. “whether, in deciding the 
area of the leased land to which a certificated 
landlord is entitled under sub-section (5) (b) 
of S. 33-B the legislature intended that the 
Court should be guided by the circumstances 
prevailing at the time of the certificated land- 
lord’s application for possession or by the 
circumstances prevailing at the time of the 
final order.” The case before the Division 
Bench was a simple case where both the 
landlord and the tenant were alive. The land- 
lord had to prové his bona fide requirement 
on the date of the application. Once he pro- 
ves such a requirement, his rights were gov- 
erned by the provisions of sub-section (5) (b} 
of S. 33-B. It may be noted here that there 
is no prohibition: for the tenant to purchase 
or acquire additional land and increase his 
holdings after the date of the application. It 
is equally true that a landlord may and can 
acquire additional land after the date of the 
application. Under the circumstances, the 
court must consider the relative position of 
the landlord and the tenant on the date of 
the application. On the facts of that case, 
therefore, the Division Bench came to the 
conclusion that the acquisition of the tenant 
after the application was not relevant. Same 
would be the case where the application has 
been filed by the successor-in-interest of the 
certificated landlord. He will have to satisfy 
all the conditions including the bona fide re- 
quirement on the date of his application. His 
position would not be different than that of 
the deceased landlord. 


12. However, we are faced with a dif- 
ferent situation. In the instant case before 
us, the application has been filed by the ori- 
ginal landlord, and he died during the pen- 
dency of the proceedings. The heir who is 
brought on record in place of the original 
landlord is certainly entitled to prosecute the 
application, but his position is materially dif- 
ferent. He will have to establish his own 


bona fides. Otherwise, on that ground alone 


his application would be liable to be dismis- 
sed. It cannot be said in this ‘case that he 
should establish the bona fides on the date of 
the original application. If one were to ac- 
cept such a contention, it is likely to lead to 
absurd results. Take the case of a landlord 
who was unmarried on the date of the ap- 
plication and had no other heir, and he mar- 
ries after the date of the application and 
thereafter dies leaving his widow as his sole 
heir. Can we say that the widow who is 
brought on record as the heir of her deceased 
husband should prove her bona fides on the 
date of the application? On the date of the ap- 
plication, she was not a member of the family 
at all, and it cannot be conceived that she 
thought of cultivating the land personally 
on that date. If the argument that the 
position on the date of the application should 
be accepted with all these consequences, such 
an heir will have to be called upon to prove 
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the bona fides on a date when she did not 
even think of cultivating the land personally. 
It would, therefore, be rational and proper 
to hold that the heir of the deceased land- 
lord in such a case should be called upon to 
prove his bona fide requirement on the date 
of his being brought on record as an heir 
of the original applicant. 


13. Now, the further question. for 
consideration would be, which is the relevant 
date for the applicability of sub-section (5) 
(b) of S. 33-B in the case of such an heir 
brought on record in place of the original 
applicant landlord? Here again, so far as 
the heir of the landlord is concerned, it would 
be necessary to fix the same date, that is, 
the date when he is brought on record as the 
heir of the deceased. It cannot be said that 
the holding of the heir on the date of the 
original application should be considered for 
the purpose of equalisation between the ten- 
ant and the heir under sub-section (5) (b) of 
S. 33-B. It is true that in a majority of cases, 
the heirs of the deceased who may be the 
widow and the sons would not be financially 
in a better position than the original landlord, 
nor would they have any other land than the 
one which the original applicant had on the 
date of the application.’ In such cases, it 
would not make any practical difference if 
their holding on the date when they were 
brought on record is taken into account. In 
such cases, they almost stand in the shoes 
of the original landlord, and the facts neces- 
sary for equalisation of holdings between the 
landlord and the tenant under Section 33-B 
sub-section (5) (b) would not differ. 
However, the matter would stand on a dif- 
ferent footing if the heirs have other land 
before they are brought on record as the 
heirs of the original applicant. As the heir 
gets the right to prosecute the original, appli- 
cation and gets possession on establishment of 
certain facts, it is but proper and just to ask 
him to establish all the facts on the date 
when he comes on the scene, that is, when he 
was brought on record as the heir of the ori- 
ginal applicant. Such an interpretation would 
be consistent with the policy and object of 
the Act, because this would not deprive the 
tenant of his rights any more if the original 
landlord was alive. It is only when the posi- 
tion is altered by reason of the fact that the 
heir has got other land or source of income 
that his rights are curtailed. Surely, the heir 
cannot claim any better position than the 
original applicant by not considering the total 
holding on the date of his being brought on 
record. We, therefore, hold that the legal 
heir who is brought on record during the 
pendency of the proceedings, must establish 
his own bona fide requirement as on the date 
he comes on record, as that would be the date 
for him for all practical purposes to establish 
his case to recover possession. We also hold 
that the holding of the heir on the date when 


he is brought on the record needs to be con- 
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sidered for the purposes of equalisation of 
holdings of the tenant and the legal heir of 
the Jandlord. 

14. Now the next point for considera- 
tion is about the position of the tenant or 
his legal representative brought on record 
in case of his death during the pendency of 
the proceedings. There is no reason why the 
death of the original landlord should affect 
the right of the tenant for equalisation of the 
land under Section 33-B (5) (b). His holding 
for comparison should, therefore, be as on 
the date of institution of the original appli- 
cation. It would be equally logical to hold 
that the death of the tenant during the pen- 
dency of the proceedings should not have 
any effect on the date for the purpose of 
equalisation of holding, and the date of the 
original application by the certificated land- 
lord or by his heir, where the certificated 
landlord died without making an application, 
would be the relevant date for consideration 
of the tenant’s holding. This is particularly 
so, because once an application is filed against 
him, the date of filing the same automatically 
becomes the date relevant for consideration 
of his holding to be taken into account for 
the purpose of equalisation under Cl. (b) of 
S. 33-B (5) and this date does not appear to 
be varying with change in circumstances. 


15. Coming to the facts of the instant 
case, since the bona fides of the legal repre- 
sentative have not been considered at all and 
the order for delivery of possession has been 
passed solely on the basis of the bona fides 
of the original deceased applicant, the order 
passed by the Appellate Authority as con- 
firmed by the Revenue Tribunal will have to 
be quashed and set aside. The matter will, 
therefore, go back to the Tenancy Mamlatdar 
for disposal of the case in the light of our 
observations above. Needless to add that 
both the parties will have a right to lead fur- 
ther evidences. 


16. Rule made absolute. 
as to costs. 


No order 


Rule made absolute. 
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((i) Maharashtra Co-operative Societies Act, 
1960 (24 of 1961), S. 3; (ii) Words and 
Phrases — ‘Court). 


The Officers on Special Duty, appoint- 
ed by the State Government in exercise of 
the powers under Section 3 of the Maha- 
rashtra Co-operative Societies Act, 1960, 
under the Maharashtra Government Notifica- 
tion dated 11-3-1969, are ‘Courts’ within the - 
meaning of the Contempt of Courfs Act, while 
discharging their duties under the State Act. 

(Para 21) 

Mainly two criteria have been laid down 
by the decided cases in order to constitute 
the tribunal a Court. In the first place, 
the tribunal or an authority would be a 
Court if it is given power to give a definitive 
judgment or a decision which has finality 
and authoritativeness that would bind the par- 
ties appearing before it so far as the rights 
litigated before it are concerned and second- 
ly, the appointment of the tribunal or an 
authority as well as the source of its power 
must be judicial power of the State coming 
to it by the statute itself. (Para 11) 


The power of review and the inherent 
power enjoyed by a Civil Court cannot be 
regarded as sine qua non for holding any tri- 
bunal to be a Court. (Para 15) 

Since the Officers on Special Duty per- 
form judicial functions and have been em- 
powered to render definitive decisions — deci- 
sions which have finality and authoritativeness 
so as to bind the parties appearing before 
them qua their rights, of course subject to 
appeal or review or revision that has been 
provided under the Act —~ and since the said 
Officers on Special Duty are appointed by the 
State Government under a Notification in 
exercise of the powers conferred by Sec. 3 
of the Mah. Co-op. Societies Act and they 
derive their authority to dispose of the dis- 
putes judicially from the State directly under 
the Statute, such Officers on Special Duty 
satisfy both the criteria; and in that view, the 
said Officers must be held to be ‘Courts’ with- 
in the meaning of the Contempt of Courts 
Act, while discharging their duties under the 
State Act. (Para 21) 

The Officers on Special Duty cannot be 
regarded as arbitrators. Misc. Civ. Appl. 
No. 11 of 1968 (Bom), Overruled; Case law 


discussed. (Para 20) 
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Babasaheb A. Bhonsale, for Petitioners; 
M. B. Kadam, Asstt. Govt. Pleader (for Nos. 
1 and 17) A. V. Datar (for Nos. 14 and 15) 
and M. A. Rane (for Nos. 3 to 9 and 16), 
for Respondents. 


TULZAPURKAR, J.:— The question 
that has been referred to us for our decision 
by the Division Bench is as follows: 


“Whether the Officers on Special Duty 
appointed under the Maharashtra Govern- 
ment Notification dated 11th March, 1969 
are Courts within the meaning of the Con- 
tempt of Courts Act, while discharging their 
duties under the Act.” 

2. The question arises in these cir- 
cumstances: Respondent No. 3 Kumbhbi 
Kasari Sahakari Sakhar Karkhana Ltd. is a 
Co-operative Sugar Factory of which the peti- 
tioners and respondents Nos. 4 to 16 are the 
members. Triennial election to the Board of 
Directors of respondent No. 3 was held on 
18-11-1970 under the Election Rules framed 
in that behalf at which two of the petitioners 
and respondents Nos. 4 to 14 were the con- 
testing candidates. The result of that elec- 
tion was declared on 19-11-1970 in the Gene- 
ral Body Meeting of respondent No. 3 held 
on that date and respondents Nos. 4 to 13 
were declared elected toebe the directors of 
the Board. On 25-11-1970 the petitioners ap- 
plied to the District Deputy Registrar of Co- 
operative Societies, Kolhapur, respondent 
No. 17, to have the said election of the Board 
of Directors of respondent No. 3 set aside 
on the ground that several illegalitics were 
committed and malpractices were indulged in 
during the election. The dispute so referred 
by the petitioners to respondent No. 17 was 
referred by respondent No. 17 to respondent 
No. 2 for her decision. Respondent No. 2 
happens to be an Officer on Special Duty 
appointed by the State Government in exer- 
cise of powers vested in it under Section 3 of 
the Maharashtra Co-operative Societies Act, 
1960 (hereinafter referred to as ‘the Act’). 
The petitioners prayed for an ad interim in- 
junction restraining the Society (respondent 
No. 3) from giving charge of the affairs of 
the Society to the newly elected Board of 
Directors which comprised respondents Nos. 
4 to 16 and further restraining the newly 
elected Board of Directors from taking charge 
from respondent No. 3 and an injunction was 
also sought restraining respondents Nos. 4 to 
16 from exercising any power or rights as 
elected members of the Board of Directors. 
On 27-11-1970 respondent No. 2 passed an 
order granting interim injunction to the 
following effect: Respondent No. 3 being 
the Society was temporarily restrained from 
giving charge to the newly elected Board of 
Directors viz. respondents Nos. 4 to 13 and 
respondents Nos. 4 to 13 were restrained 
_ from taking charge from respondent No. 3 


of the injunction really operated against him, 
in the sense that he was restrained from 
handing over charge of the affairs of the 
Society to the newly elected Board of Direc- 
tors. This order of injunction issued by res- 
pondent No. 2 was served on respondents 
Nos. 3, 4, 14, 15 and 16 on the very day 
i.e. 27-11-1970 while it was served on res- 
pondents Nos. 6, 9, 12 and 13 on 28-11-1970. 
It also appears that this order was published 
in a local newspaper ‘Pudhari Daily’ of 
Kolhapur, on 29-11-1970. According to the 
petitioners, in spite of service of this injunc- 
tion order on the several respondents, as men- 
tioned above, on 30-11-1970 the first meeting 
of the newly elected Board of Directors of 
respondent No. 3 was convened which was 
attended by respondents Nos. 4 to 13, 15 & 
16 at which the charge of the affairs of the 
factory was taken over by the newly elected 
Board of Directors and at that meeting the 
new Chairman, Vice-Chairman and sub-com- 
mittees were elected and even the resolution 
authorising withdrawal of funds from the 
Bank account was passed. The petitioners, 
therefore, filed Misc. Civil Application No. 
18 of 1971 in this Court praying for action 
being taken against respondents Nos. 4 to 13, 
15 and 16 for contempt of Court alleging 
that they committed several of the aforesaid 
acts in the meeting that was convened on 
30-11-1970 in utter disregard and disobedi- 
ence of the injunction order issued by res- 
pondent No. 2 on 27-11-1970. On behalf of 
the alleged contemners a two-fold plea was 
raised in the affidavit in reply that was filed. 
In the first place, it was contended that res- 
pondent No. 2 was not a Court within the 
meaning of the Contempt of Courts Act, 1952 
and as such no action in contempt could lie 
against them under the provisions of the Con- 
tempt of Courts Act, 1952; and secondly, it 
was on merits emphatically denied that they 
had committed any contempt as alleged by 
the petitioners. It was urged that several 
alleged acts said to have been indulged in 
by the contemners did not constitute any 


‘contempt or disobedience of the order passed 


by the 2nd respondent. 


3. When the petition came up for 
hearing before the Division Bench a question 
Was raised whether respondent No. 2 who 
was the Officer on Special Duty appointed 
under the Maharashtra Government Notifica- 
tion dated 11-3-1969 was a Court within the 
meaning of the Contempt of Courts Act 
while the said Officer discharges his duties 
under the Act and since the Division Bench 
felt that the question was a question of con- 
siderable importance because it was of fre- 
quent occurrence and the jurisdiction under 
the Co-operative Societies Act exercised by 
the Officers on Special Duty was rapidly 
increasing and the question requires to be 
finally and authoritatively settled so as to 
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guide not only the Officers concerned but the 
public at large. That is how the question 
mentioned at the commencement of the judg- 
ment has come to be referred to us for our 
decision. 


4. On behalf of the petitioners, Mr. 
Bhonsale has contended before us that the 
Officers on Special Duty, who have been ap- 
pointed by the State Government in exercise 
of powers under Section 3 of the Act and 
on whom the powers specified in column (4) 
of that Notification have been conferred, will 
have to be regarded as Courts for the pur- 
pose of the Contempt of Courts Act. He 
pointed out that under the scheme of the 
Act and the relevant sections contained in 
Chapter IX of the Act which pertains to dis~ 
putes and arbitration, these Officers on 
Special Duty are called upon to perform 
judicial functions and have been given powers 
to give definitive judgments which have, sub- 
ject to appeals that have been provided, a 
finality and authoritativeness and what is more, 
the source of that authority to perform these 
judicial functions has been the State which 
has been pleased to confer the same under 
a Statute and in support of this contention 
he has principally relied upon the» decision 
of the Supreme Court in the case of Thakur 
Jugal Kishore Sinha v. The Sitamarhi Central 
Co-operative Bank Ltd., reported in AIR 
1967 SC 1494. He has pointed out that in 
that case the Supreme Court «was concerned 
with the question as to whether the Assis- 
tant Registrar discharging the functions of the 
Registrar under Section 48 read with Sec- 
tion 6-(2) of Bihar and Orissa Co-operative 
Societies Act (6 of 1935) was a Court for the 
purpose of the Contempt of Courts Act or 
not and the Supreme Court after reviewing 
the provisions of that Act and particularly 
Section 48 thereof, had come to the conclu- 
sion that the Assistant Registrar was a Court, 
and according to Mr. Bhonsale, the position 
of the Officers, on Special Duty appointed by 
the State Government in exercise of the 
powers under Section 3 of the Maharashtra 
Co-operative Societies Act, 1960 was in no 
way dissimilar to the position of the Assis- 
tant Registrar under Bihar and Orissa Co- 
operative Societies Act and, therefore, these 
Officers on Special Duty should be held to 
be Courts for the purpose of the Contempt 
of Courts Act. On the other hand, Mr. Rane 
appearing for some of the contemners (being 
respondents Nos. 3 to 9 and 16) has con- 
tended that the Officers on Special Duty ap- 
pointed by the State Government under Sec- 
tion 3 of the Act could not be regarded as 
Courts for the purpose of the Contempt of 
Courts Act. He urged that not only the 
Officers on Special Duty who perform the 
judicial functions within the ambit of powers 
that had been conferred upon them by the 
State Government under the relevant Noti- 
fications but even the Registrar as well as 
the Registrar’s nominees who also perform 
similar judicial functions qua disputes arising 
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under Section 91 of the Act would be no 
better than the arbitrators or rather statu- 
tory arbitrators undertaking statutory arbitra- 
tion and, therefore, they could not be re- 
garded as Courts. He pointed that the deci- 
sion of the Supreme Court in Jugal Kishore 
case reported in AIR 1967 SC 1494 was on 
the peculiar provisions contained in the Bihar 
and Orissa Co-operative Societies Act and 
in fact Justice Mitter, who spoke for the 
Court, has made the position very clear by 
observing towards the end of the judgment 
to this effect: 


“It must be borne in mind that we do 
not propose to lay down that all Registrars 
of all Co-operative Societies in the different 
States are “Courts” for the purpose of the 
Contempt of Courts Act, 1952. Our deci- 
sion is expressly limited to the Registrar and 
the Assistant Registrar like the one before 
us governed by the Bihar and Orissa Co- 
operative Societies Act.” 


He, therefore, urged that the position of 
the Registrar or the Officer on Special Duty 
appointed by the State Government under 
Section 3 as well as the position of the nomi- 
nees appointed by the Registrar under the 
Act will have to be considered afresh by hav- 
ing regard to the provisions of the Act. He 
pointed out that so far as the nominee or 
nominees appointed by the Registrar who 
have also been conferred the power to 
determine the disputes referred to- them 
by the Registrar under Section 93 are 
concerned, the position has been clarified by 
this Court in the case of The Malbar Hill Co- 
operative Housing Society Ltd. v. K. L. Gauba 
reported in 65 Bom LR 533 = (AIR 1964 
Bom 147) where a view has been taken by 
this Court that a nominee appointed by the 
Registrar under Section 93 (1) of the Maha- 
rashtra Co-operative Societies Act, 1960, is 
not a Court within the meaning of the Con- 
tempt of Courts Act, 1952, and he argued 
that if the position of the Registrar as well 
as the position of the Officers on Special Duty 
appointed by the State Government under 
Section 3 of the Act were carefully scrutinis- 
ed in the light of the relevant provisions of 
the Act, it would appear clear that all these 
three authorities, who are called upon to 
perform the judicial functions qua the dis- 
putes covered under the provisions of Sec- 
tion 91 of the Act, will have to be regarded 
as arbitrators or rather statutory arbitrators 
undertaking statutory arbitration and as such 
they could not be regarded as Courts for the 
purpose of the Contempt of Courts Act. In 
that behalf he also placed reliance upon the 
subsequent decision of the Supreme Court in 
Ramrao v. Narayan, reported in 71 Bom LR 
696 = (AIR 1969 SC 724) where the view 
of this Court in Gauba’s case reported in 65 
Bom LR 533 = (AIR 1964 Bom 147) has 
been approved and the Supreme Court has 
categorically taken the view that the nominee 
of the Registrar appointed under Section 93 
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of the Maharashtra Co-operative Societies 
Act, 1960 is not a ‘Court’ within the meaning 
of Section 195 of the Criminal P. C. Mr. 
Rane, therefore, principally contended that 
all the three authorities, who are called upon 
to perform the judicial functions qua the dis- 
putes covered by Section 91 of the Act, viz. 
Registrar, Officer on Special Duty as well as 
the Registrar’s nominees, should be regarded 
as arbitrators undertaking statutory arbitra- 
tion. In any event he contended that so far 
as the Officers on Special Duty were concern- 
ed, they should te held to be arbitrators un- 
dertaking statutory. arbitration for their posi- 
tion was in no way different from the Regis- 
trar’s nominees who were also performing the 
similar functions under the Act. He elabo- 
tated his contention by referring to several 
provisions of the Act to which elaboration 
we will come to a little later in the course 
of our judgment. 


5. In order to decide the question that 
has been referred to us, it will be necessary 
to understand the proper connotation of the 
expression ‘Court’, for, we have to consider 
as to whether the Officers on Special Duty 
appointed by the State Government under 
Section 3 of the Act are ‘Courts’ within the 
meaning of the Contempt of Courts Act, 1952 
or not. Now it is undisputed that the expres- 
sion ‘Court’ has not been defined in the Con- 
tempt of Courts Act, 1952 and all that Sec- 
tion 3 (1) of. the said Act does is that it con- 
fers power upon the High Court to punish 
“contempts of courts subordinate to it” in 
the same manner it punishes contempt of it- 
self and obviously the expression “courts sub- 
ordinate to High Court” in Section 3 (1) 
would mean Courts of law subordinate to 
High Court in the hierarchy of Courts esta- 
blished for the purpose of administration of 
justice throughout the Union. Since the ex- 
pression “Court” has not been defined in the 
Contempt of Courts Act, the definition of 
that expression as occurring in couple of 
other enactments may be considered. 


6. Section 3 of the Evidence Act (1 
of 1872) defines ‘Court’ as including all 
Judges and Magistrates and all persons ex- 
cept arbitrators, legally authorised to take 
evidence. It is, however, well setiled that 
this definition has been framed only for the 
purpose of the Evidence Act and cannot be 
extended where such an extension would not 
be warranted. Sections 19 and 20 of the 
Penal Code define the expressions ‘Judge’ 
and ‘Court of Justice’ as under: 


“Section 19: The word “Judge” denotes 
not only every person who is officially desi- 
gnated as a Judge, but also every person 


who is empowered by law to give, in 
any legal proceeding, civil or criminal, a 
definitive judgment, or a judgment which, if 
not appealed against, would be definitive, or 
a judgment which, if confirmed by some 
other authority, would be definitive, or 
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who is one of a body of persons, which 
body of persons is empowered by law to 
give such a judgment.” 
a “Section 20: The words “Court of Jus- 
tice” denote a Judge who is empowered by 
law to act judicially alone, or a body of 
Judges which is empowered by law to act 
judicially as a body, when such Judge or 
body of J udges is acting judicially.” 
These definitions given in the Indian Penal 
Code make it amply clear that the pronounce- 
ment of a definitive judgment is considered 
the essential ‘sine qua non’ of a Court. In 
Halsbury’s Laws of England, 3rd Edition. 
Vol. 9, Article 809 on page 342 runs as 
follows : 


“809 : Meaning of court: Originally the 
term “court * meant, among other meanings, 
the Sovereign’s place; it has acquired the 
meaning of the place where justice is adminis- 
tered and, further, has come to mean the 
persons who exercise judicial functions under 
authority derived either immediately or media- 
tely from the Sovereign. All tribunals, how- 
ever, are not courts, in the sense in which 
the term is here employed, namely, to denote 
such tribunals as exercise jurisdiction over 
persons by reason of the sanction of the law, 
and not merely by*reason of voluntary sub- 
mission to their jurisdiction. Thus, arbitra- 
tors, committees* of clubs, and the like, al- 
though they may be tribunals exercising judi- 
cial functions, are not “courts” in this sense 
of that term. On the other hand, a tribunal 
may be a court in the strict sense of the term 
although the chief part of its duties is not 
judicial.” 

Article 812 on page 344 runs as follows: 

“812. Creation of courts: Courts are 

created by the authority of the Sovereign as 
the fountain of justice. This authority is ex- 
ercised either by statute, charter, letters 
patent, or Order in Council. In some cases 
a court is held by-prescription, as having ex- 
isted from time immemorial, with the impli- 
cation that there was at some time a grant 
of the court by the Sovereign, which has 
been Jost.” 
In the Privy Council decision in Shell Com- 
pany of Australia, Ltd. v. Federal Commr. 
of Taxation, reported in 1931 AC 275 Lord 
Sankey L. C. laid down some negative pro- 
positions to the following effect: 

“1. A tribunal is not necessarily a Court 
in this strict sense because it gives a final 
decision. 2. Nor because it hears witnesses 
on oath. 3. Nor because two or more con- 
tending parties appear before it between whom 
it has to decide. 4. Nor because it gives 
decisions which affect the rights of subjects. 
5. Nor because there is an appeal to a Court. 
6. Nor because it is a body to which a matter 
ig referred by another body.” (See Rex v. 
Electricity Commrs., (1924) 1 KB 171). 

It has been further observed in that case-on 
page 298 as follows: Le 

An administrative tribunal may act judi- 
cially, but still remain an administrative tri- 
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bunal as distinguished from a Court, strictly 
so-called. Mere externals do not make a 
direction to an administrative officer by an 
ad hoc tribunal an exercise by a Court of 
judicial power.” i 
In the case of The Bharat Bank Ltd., Delhi 
y. Employees of the Bharat Bank Ltd., Delhi, 
reported in 1950 SCR 459 = (AIR 1950 SC 
188) the question that arose was whether an 
Industrial Tribunal constituted under the In- 
dustrial Disputes Act, 1947 whose functions 
and duties were very much like those of a 
body discharging judicial functions was a 
Court or not for the purpose of Article 136 
of the Constitution and in that case the fol- 
lowing relevant observations were made by 
justice Mahajan, which appear at p. 475 (of 
SCR) = (at p. 195 of ATR) of the Report: 
“As pointed out in Halsbury’s Laws of 
England, the word “Court” originally meant 
the King’s palace but subsequently acquired 
the meaning of (1) a place where justice was 
administered, and (2) the person or persons 
who administer it. In the Indian Evidence Act 
it is defined as’ including all Judges and 
Magistrates and all persons except arbitrators 
legally authorised to take evidence. This 
definition is by no means exhaustive and”has 
been framed only for the purposes of the Act. 
There can be no doubt that to be a Court, 


the person or persons who constitute it must 
be entrusted with judicial functions, that is, 
of deciding litigated questions according to 


law. However, by agreement between paf- 
ties arbitrators may be called upon to ex- 
ercise judicial powers and to decide a dis- 
pute according to law but that would not 
make the arbitrators a Court. It appears to 


me that before a person or persons can be 
said to constitute a Court it must be held 
that they derive their powers from the State 
and are exercising the judicial powers of 
the State.” 


Justice Mahajan also referred to the defini- 
tion of the expression “Judicial powers’ as 
given by Griffith, C. J. in Huddart, Parker & 
Co. v. Moorehead, (1909) 8 CLR 330 at p. 
357, which was regarded as the best definition 
of the expression and the expression was 
defined by Griffith, C. J. as follows: 

“The words ‘judicial power as used in 
Section 71 of the Constitution mean the 
power which every sovereign authority must 
of necessity have to decide controversies be- 
tween its subjects, or between itself and its 
subjects, whether the rights relate to life 
liberty or property. The exercise of this 
power does not begin until some tribunal 
which has power to give a binding and autho- 
ritative decision (whether subject to appeal 
or not) is called upon to take action.” 

7. In Brajnandan Sinha v. Jyoti 
Narain, reported in AIR 1956 SC 66 the ques- 
tion was whether a Commissioner appointed 
under the Public Servants (Inquiries) Act (37 
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of 1850) was a Court within the meaning of 
the Contempt of Courts Act, 1952. In that 
case after referring to the authorities like 
Coke on Littleton and Stroud, the Privy Coun- 
cil in the case of Shell Co. of Australia v. 
Federal Commr. of Taxation, 1931 AC 275 
earlier decisions in Bharat Bank Ltd. v. Em- 
ployees of Bharat Bank Ltd., 1950 SCR 459 
= (AIR 1950 SC 188) the case of Magbool 
Hussain v. State of Bombay, (AIR 1953 SC 
325) and Cooper v. Wilson, (1937-2 KB 309) 
the Court observed in para 18 of its judgment 
as follows: 

It is clear, therefore, that in order to 
constitute a Court in the Strict sense of the 
term, an essential condition is that the Court 
should have, apart from having some of the 
trappings of a judicial tribunal, power to give 
a decision or a definitive judgment which has 
finality and authoritativeness which are the 
essential tests of a judicial pronouncement.” 

8. We might usefully refer to the deci- 
sion of the Supreme Court in AIR 1967 SC 
1494. The question which arose for deter- 
mination in the case was whether an Assis- 
tant Registrar discharging the functions of 
the Registrar under Section 48 read with Sec- 
tion 6 (2) of Bihar and Orissa Co-operative 
Societies Act was a Court for the purpose 
of the Contempt of Courts Act or not and 
after examining the scheme and the relevant 
provisions of the Act the Court came to the 
conclusion that both the Registrar as well as 
the Asistant Registrar were Courts for the 
purpose of the Contempt of Courts Act and 
in coming to that conclusion two aspects wera 
emphasised by the Court, first both the Re- 
gistrar as well as the Assistant Registrar on 
whom powers to perform the judicial func- 
tions had been conferred were the recipients 
of that power from the State, that is to say, 
by Statute itself and secondly while perform- 
ing the judicial functions that were entrust- 
ed to these officers they had been given power 
to give definitive decisions having finality or 
authoritativeness which would be binding on 
the parties appearing before them affecting 
the rights that were litigated before the said 
officers. So far as the first aspect was con- 
cerned, this is what the Court has observed 
in para 10 of its judgment: 

“In this case, the Assistant Registrar con- 
cerned, along with several other persons, was 
given the power of the Registrar under vari- 
ous sections of the Act including Section 48 
(excepting sub-sections (6) and (8)) by the 
State Government. He was not a nominee 
of the Registrar.” 
and so far as the second aspect was concern- 
ed, this is what the Court stated in para 11 
of its judgment: 

“It will be noted from the above that 
the jurisdiction of the ordinary civil and re- 
venue Courts of the land is ousted under 
Section 57 of the Act in case of disputes 
which fell under Section 48. A Registrar 
exercising powers under Section 48 must, 
therefore, be held to discharge the duties 
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which would otherwise have fallen on the 
ordinary civil and revenue Courts of the land. 
The Registrar has not merely the trappings 
of a Court but in many respects he is given 
the same powers as are given to ordinary 
Civil Courts of the land by the Civil P. C, 
including the power to summon and examine 
Witnesses on oath, the power to order inspec- 
tion of documents, to hear the parties after 
framing issues, to review his own order and 
even exercise the inherent jurisdiction of 
Courts mentioned in Section 151 of the Code 
of Civil Procedure. In such a case there is 
no difficulty in holding that in adjudicating 
upon a dispute referred under Section 48 of 
the Act, the Registrar is to all intents and 
purposes, a Court discharging the same func- 
tions and duties in the same manner as a 
Court of law is expected to do.” 


It is true that at the end of the judgment the 
Court has taken care to observe that the 
Court did not intend to lay down as a gene- 
ral proposition that all Registrars of all Co- 
operative Societies in the different States were 
Courts for the purpose of the Contempt of 
Courts Act and that its decision was expres- 
sly limited to the Registrar and the Assistant 
Registrar like the one before it governed by 
the Bihar and Orissa Co-operative Societies 
Act. All the same it was after analvsing the 
scheme and the relevant provisions of the 
Act concerned that the Court came to the 
conclusion that the Registrar as well as the 
Assistant Registrar when they discharged their 
duties qua disputes covered by Section 48 of 
the Act satisfied both the criteria that are 
necessary to constitute the said Officers Court, 
namely that the said officers were to all in- 
tents and purposes discharging similar func- 
tions and duties as were performed by the 
Civil Courts and apart from having some of 
the trappings of the Civil Court they had 
been given almost all powers that have been 
conferred upon the Civil Courts including 
even power to review its own order as well 
as inherent power conferred under Section 151 
of the Code of Civil Procedure. The Court 
was also considerably influenced by the fact 
that qua the disputes covered by Section 48 
of the Act the jurisdiction of the Civil Courts 
and Revenue Courts had been excluded or 
barred and therefore qua such disputes the 
mantle fell on these officers to adjudicate the 
same giving final judgments as regards rights 
of the parties appearing before them, and 
these officers had been conferred such powers 
to perform judicial functions by tke State 
directly. 


9. Then there are two judgments under 
the Maharashtra Co-operative Societies Act 
1960; one of this Court in 65 Bom LR 533 
= (AIR 1964 Bom 147) and the other of 
the Supreme Court in 71 Bom LR 696 = 
(AIR 1969 SC 724) both dealing with the 
position of a nominee or Board of nominees 
appointed by the Registrar under the Act. 
In the former case the question that arose 
for determination was whether a nominee ap- 


B. B. Patil v. State (FB) (Tulzapurkar J.) 


A.L R, 


pointed by the Registrar under Section 93 (1) 
of the Maharashtra Co-operative Societies 
Act, 1960 was a Court within the meaning of 
the Contempt of Courts Act, 1952 and after 
considering the scheme of the Act and the 
relevant provisions thereof and several autho- 
rities, this Court took the view that such a 
nominee was not a Court within the meaning 
of the Contempt of Courts Act. Both aspects 
were considered by this Court, namely the 
nature of functions performed by a nominee 
qua disputes covered under Section 91 of 
the Act and the powers conferred upon him 
under the relevant sections thereof as well 
as the aspect whether such power to decide 
the disputes covered by Section 91 had been 
conferred upon a nominee by the State 
through the Statute itself or not and though 
the Court found that the Registrar’s nominee 
was performing the judicial functions and 
though he had power to give definitive judg- 
ments having finality or authoritativeness, the 
Court took the view that that was not enough. 
According to the view expressed by the Court 
in that decision, merely because a tribunal 
was enjoined with a duty to act in a judi- 
cial manner or hear parties and record evi- 
dence, and that its decision was made bind- 
ing on the parties was not sufficient to hold 
that that tribunal was a Court, unless it was 
further established that in doing so, the Tri- 
bunal was exercising an inherent judicial 
power of the State as a result of it being 
appointed by the State to exercise that power, 
In other words, the aspect was emphasised 
that under the relevant provisions of the Act 
a nominee or board of nominees was appoint- 
ed by the Registrar and it was the Registrar 
who referred the disputes to such nominee 
or board of nominees for decision and since 
the provision of the Act relating to the ap- 
pointment of a nominee itself indicated that 
the power, which a nominee derived for 
deciding the dispute, was not a power derived 
by him from the State, it would be difficult 
to hold that in deciding the dispute an award 
given by the nominee was in exercise of any 
judicial power derived by him from the State, 
The Court also went on to point out that hav- 
ing regard to the definition of ‘arbitrator’ 
given in Section 2 (2), of ‘Registrar’ piven 
in Section 2 (24) and the language employed 
in Section 96 of the Act a nominee or board 
of nominees so appointed by the Registrar 
to hear and decide the disputes would be an 
arbitrator or board of arbitrators undertaking 
statutory arbitration. 


10. In the other decision in Ramrao 
v. Narayan, reported in 71 Bom LR 696 = 
(ATR 1969 SC 724) the Supreme Court was 
concerned with the question as to whether 
the nominee of the Registrar appointed under 
Section 93 of the Maharashtra Co-operative 
Societies Act, 1960 was a Court within the 
meaning of Section 195 of the Criminal Pro- 
cedure Code and the Court on examination 
of the relevant scheme and the provisions of 
the Act came to the conclusion that having 
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regard to the test that had been accepted by 
the: Supreme Court in the earlier decision 
such nominee could not be regarded as Court 
within the meaning of Section 195 of the 
Criminal P. C. The ratio of that decision 
appears in the observations which are to be 
found on p. 704 (of Bom LR) = (at p. 732 
of AIR) of the Report, which run as follows: 


“After carefully considering the powers 
conferred and the source of authority of the 
nominee, we have no doubt that the nominee 
exercising power to make an award under 
Sec. 96 of the Maharashtra Co-operative 
Societies Act, 1960, derives his authority not 
from the statute but from investment by the 
Registrar in his individual discretion. The 
power so invested is liable to be suspended 
and may be withdrawn. He is, therefore, 
not entrusted with the judicial power of the 
State: he is merely an arbitrator authorised 
within the limits of the power conferred to 
adjudicate upon the dispute referred to him.” 


11. Having regard to the aforesaid 
authorities and the relevant observations from 
each of the authorities which we have quoted 
above, it appears to us very clear that mainly 
two criteria have been laid down by the 
decided cases in order to constitute the tri- 
bunal a Court. In the first place, the tribunal 
or an authority would be a Court if it is 
given power to give a definitive judgment or 
a decision which has finality and authorita- 
tiveness that would bind the parties appear- 
ing before it so far as the rights litigated 
before it are concerned and secondly the 
appointment of the tribunal or an authority 

well as the source of its power must be 
judicial power of the State coming to it by 
the statute itself and then such tribunal or 
the authority would be a Court. In fact it 
may be stated that taking cue from the 
Supreme Court’s observations contained in the 
last pargraph of the judgment in Jugal Kishore 
case AIR 1967 SC 1494 as well as from the 
last two mentioned decisions, one of this 
Court and the other of the Supreme Court 
dealing with the position of a nominee under 
the Maharashtra Co-operative Societies Act. 
1960: Mr. Rane contended before us that 
the position of the Registrar as well as that 
of the Officers on Special Duty appointed 
under Section 3 of the Act will have to be 
considered in the light of the scheme of the 
Act and the relevant provisions thereof and 
according to him, since the same type of 
judicial function is performed by all the three 
authorities while deciding the disputes covered 
under Section 91 and since the ambit and 
scope of the power conferred upon these 
authorities are the same, there would be no 
distinction between the position of the Re- 
gistrar or the Officers on Special Duty ap- 
pointed by the State Government under Sec- 
tion 3 of the Act and that of the nominee or 
board of nominees appointed by the Registrar 
under the Act and if a nominee or board of 
nominees appointed by the Registrar under 
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the Act on examination of the scheme and the 
relevant provisions of the Act has been held 
not to constitute a Court, there was no reason 
why the Registrar and the Officers on Special 
Duty appointed by the State Government 
under Section 3 of the Act should be held 
to be Courts for the purpose of the Con- 
tempt of Courts Act. We may mention at 
this stage that Mr. Rane even wanted to 
raise a larger question before us. He desir- 
ed to urge that ‘Courts subordinate to the 
High Court” contempt of which could be 
dealt with by the High Court under Sec- 
tion 3 (1) of the Act must always mean courts 
in the hierarchy of Courts appointed for ad- 
ministration of justice throughout the terri- 
tory of the Union and from that point of 
view no Officer like the Registrar or Assis- 
tant Registrar or Deputy Registrar or the 
Officer on Special Duty or nominee or board 
of nominees who were called upon to perform 
judicial functions and for that purpose had 
been given power to give definitive decisions 
should be held to be a Court for the purpose 
of the Contempt of Courts Act. Unfortuna- 
tely such a larger contention is clearly not 
arguable before us, for the decision of the 
Supreme Court in Jugal Kishore case (AIR 
1967 SC 1494) clearly runs counter to such 
contention, inasmuch as, in that case the Re- 
gistrar and the Assistant Registrar under the 
Bihar and Orissa Co-operative Societies Act 
have been expressly held to be Courts for the 
purpose of the Contempt of Courts Act, 1952. 
Mr. Rane urged that that decision of Supreme 
Court may require reconsideration. However, 
it is obvious that such a contention would 
not be open to him before this Court and 
he would be perfectly justified to urge such 
a contention elsewhere as and when the oc- 
casion may arise. We shall, therefore, con- 
fine ourselves to the other contentions which 
have been urged by Mr. Rane before us, 
namely that the position of the Registrar, 
the Officers on Special Duty and the nominee 
Or board of nominees appointed under the 
said Act is different from the position occupi- 
ed by the Registrar or Assistant Registrar 
under the Bihar and Orissa Co-operative 
Societies Act and as such these authorities 
should not be held to be Courts for the 
purpose of the Contempt of Couris Act and 
the further contention of his, namely that 
in any event the Officers on Special Duty ap- 
pointed by the State Government under Sec- 
tion 3 of the Act should not be held to be 
Courts for the purpose of the Contempt of 
Courts Act. 


12. It would, therefore, be necessary 
to examine the scheme of the Maharashtra 
Act and the relevant provisions thereof in 
order to decide whether the Officers on 
Special Duty appointed by the State Govern- 
ment under Section 3 of the Act could be 
regarded as Courts for the purpose of Con- 
tempt of Courts Act or not. Since an omni- 
bus contention was raised by Mr. Rane be- 
fore us that all the authorities constituted 
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under the Act who are called upon to decide 
disputes covered by Section 91 of the Act 
should be regarded as arbitrators undertaking 
statutory arbitration we would consider the 
Scheme and the relevant provisions of the 
Act qua all the three authorities, namely the 
Registrar, the Officer on Speciaf Duty and 
the nominee appointed by the- Registrar. So 

as the appointments of these three 
authorities are concerned, the position has 
been made sufficiently clear under the Act. 
The expression ‘Registrar’ has been defined 
under Section 2 (24) of the Maharashtra 
Co-operative Societies Act and that definition 
runs as follows: 


“2 (24): “Registrar” means a person ap- 
pointed to be the Registrar of Co-operative 
Societies under this Act.” 


Then comes Section 3 which deals with the 
power of the State Government to make ap- 
pointments of the Registrar and one or more 
persons to assist such Registrar and the rele- 
vant portion of Section 3 runs as follows: 


“Section 3: The State Government may 
appoint a person to be the Registrar of Co- 
Operative Societies for the State; and may 
appoint one or more persons fo assist such 
Registrar (with such designations, and in such 
local areas or throughout the State, as it 
may specify in that behalf) and may, by 
general or special order, confer on any such 
person or persons all or any of the powers 
of the Registrar under this Act. r 
The section then goes on to provide tbat the 
person or persons appointed to assist the 
-Registrar and on whom any powers of the 
Registrar are conferred, shall work under the 
general guidance, superintendence and control 
of the Registrar and they shall be subordi- 
nate tọ the Registrar and subordination of 
such ‘persons amongst themselves shall be 
such as may be determined by the State 
Government. The Officers on Special Dufy 
are such. persons so appointed by the State 
Government in exercise of the power con- 
ferred on it by Section 3 of the Act. By a 
Notification dated 11th March, 1969 the 
Government of Maharashtra in exercise of 
the powers conferred by Section 3 of the 
Act, (a) appointed the persons specified in 
column. 2 of the Schedule to assist the Re- 
gistrar in the areas specified in column 3 
thereof and has further (b) conferred on 
them the powers of the Registrar specified 
against them in column 4 of the Schedule. 
Column 2 contains the names and addresses 
of persons who are so appointed while 
column 3 specifies the area within which such 
persons are to operate or fo function and 
column 4 contains the nature of powers con- 
ferred upon such persons so appointed under 
Section 3 of the Act. Column 4 is relevant, 
inasmuch as, it specifies the powers conferred 
upon such persons so appointed. The powers 
so conferred upon them are these: 
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“AH powers of the Registrar under Sec- 
tions 91 (2), 92 (3), 93 in so far as it relates 
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to the power of the Registrar to decide the 
dispute himself, 94, 95 and 96 of the Maha- 
rashtra Co-operative Societies Act, 1960, and 
Rr. 77 (2) to (5), 78, 79 and 80 of the Maha- 
rashtra Co-operative Societies Rules, 1961.” 

Respondent No. 2 happens to be mentioned 
at Sr. No. 36 in the Schedule to this Noti- 
fication on whom the aforesaid powers speci- 
fied in column 4 of the Schedule have been 
conferred. It may be stated that these per- 
sons’ who have been so appointed by the 
State Government in exercise of the powers 
under Section 3 of the Act are in Common 
parlance called “Officers on Special Duty.” 


13. It is true. that the Registrar has 
been conferred various powers and has been 
assigned several functions under the provi- 
sions of the Act, but in the instant case we 
are only concerned with such powers and 
such functions which are performed by him 
qua the dispufes covered by Section 91 of 
the Act, which section occurs in Chapter 9 
of the Act under the heading “Disputes and 
Arbitration.” Since the powers conferred 
upon the Officers on Special Duty are also 
those powers comprised in several -sections 
which form part of Chapter IX of the Act 
and the relevant rules being Rules 77 (2) to 
(5), 78, 79 and 80 of the Maharashtra Co- 
Operative Societies Rules, 1961 which deal 
with the disputes and arbitration we need 
consider these relevant provisions of the Act 
and the Rules. If the relevant provisions of 
the sections contained in Chapter IX of the 
Act are carefully scrutinized, it will appear 
clear that one of the main objects of enacting 
these: provisions appears to be that the dis- 
putes between the co-operative societies on 
the one hand and their members or between 
the different claimants arising under the Act 
should be expeditiously disposed of by the 
particular forum provided for under the Act 
and these disputes should not go before ordi- 
nary Civil Courts and it is to achieve this 
objective that very wide powers have been 
conferred upon the Registrar, the Officers on 
Special Duty and the nominee or board of 
nominees to effectively hear and dispose of 
such disputes covered by Section 91 of the 
Act. Section 91 (1) provides that notwith- 
Standing anything contained in any other 
law for the time being in force, any dispute 
touching the constitution, elections of the 
office bearers, conduct of general meetings, 


- management or business of a society shall 


be referred by any of the parties to the dis- 
pute to the- Registrar, if both the parties there- 
to are one or other of the categories specified. 
thereto in clauses (a) to (e) of sub-section (1). 
Sub-section (2) of S. 91, which has since: been 
deleted, had made a provision to the effect 
that when any question arose whether for the 
purpose of sub-section (1), a matter referred 
to for decision was a dispute or not, the ques- 
tion shall be considered by the Registrar, 
whose decision shall be final. Since the dele- 
tion of this provision, this power to decide 
this preliminary question is to be exercised 
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by the Registrar under Section | 93 (1) of the 
Act. Sub-section (3) of S. 91 is very impor- 
tant and it rons as follows: 


(3): Saye as otherwise provided wunder 

sub-section (3} of S. 93, no Court shali have 
jurisdiction to entertain any suit or other 
proceedings in respect of any dispute referred 
to in sub-section (1).” 
In other words, the Civil Court’s jurisdiction 
to entertain any suit or other proceedings in 
respect of any dispute covered by Section 91 
(i) has been excluded, subject however to 
the provisions contained in sub-section (3) of 
S. 93 of the Act, to which we will come pre- 
senily. It may incidentally be mentioned that 
It is not as if that this is the only solitary 
provision which excludes the Civil Court’s 
jurisdiction aver disputes covered by Sec- 
tion 91 (1) of the Act but in Chapter XIV, 
which deals with miscellaneous matters, under 
Section 163 the jurisdiction of other Courts 
such as Civil or Revenue has been expressly 
barred. The relevant portion of Séc. 163 (1) 
runs as follows: 

“163. (1) Save as expressly provided in 
this Act, no Civil or Revenue Court shall 
have any jurisdiction in respect of-— 

(a) x X X x 


(b) any dispute required to be referred to 


the Registrar, or his nominee, or board of 
nominees, for decision; 
{c) x x x x” 


It will thus appear clear from the aforesaid 
provisions, which are contained in Secticns 91 
(3) and 163 {1) (b) of the Act, that all dis- 
putes covered by Section 91 (1) should be 
exclusively heard and decided by the Registrar 
or the Officers on Special Duty or the nomi- 
nee or board of nominees appointed by the 
Registrar under the Act and the jurisdiction 
of Civil or Revenue Courts to entertain or 
try such disputes has been expressly barred. 
In other words, the disputes — many of 
which are of civil nature covered by Sec- 
tion 91 of the Act — which were >stherwise 
entertainable or triable by the Civil Courts 
have been taken out of the purview of the 
power of the Civil Courts and the mantle 
of entertaining and deciding these disputes 
has fallen on these three authorities, namely 
the Registrar, the Officers on Special Duty, 
the nominee or board of nominees under the 
Act. Under Section 92 special limitation has 
been provided for referring the disputes to 
the Registrar under Section 91 of the Act 
and in respect of certain disputes covered by 
clauses (a), (b), ©) and (d) of Section 97 
special periods of limitation have. been pro- 
vided indicating the date or dates from which 
such periods are to be reckoned. Under sub- 
section (2) ot S. 92 it has been provided that 
the period of limitation in the case of any 
other dispute except those mentioned in 
clauses (a), (b), (c) and (d) of sub-section (1) 
of S. 92 shall be regulated by the provisions 
of the Indian Limitation Act, 1908, as if fhe 
dispute were a suit and the Registrar a Civil 
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Court. Under Section 93 (1) it is provided 
that if the Registrar is satisfied that any 
matter referred to him or brought to his 
notice is a dispute within the meaning of 
Section 91 the Registrar shall subject to the 
rules, decide the dispute himself, or refer it 
for disposal to a nominee or a board of 
nominees appointed by him (Registrar). Sub- 
section (2) of S. 93 is important and it gives 
power to the Registrar to withdraw anv dis- 
pute which has already been referred to the 
nominee or board of nominees from such 
nominee or board of nominees for reasons 
to be recorded in writing and upon such 
withdrawal of such dispute the Registrar has 
been empowered to decide the dispute Fim- 
self or refer it again to any other nominee 
or board of nominees appointed. by him. 
Under sub-section (3) of S. 93 the Registrar 
may, if he thinks fit, suspend proceedings in 
regard to any dispute, if the question at issue 
between a society and a claimant or between 
different claimants, is one involving complicat- 
ed questions of law and fact, until the ques- 
tion has been tried by a regular suit instituted 
by one of the parties or by the society and 
that if any such suit is not instituted within 
two months from the Registrar’s order sus- 
pending proceedings, the Registrar shall take 
action as it provided in sub-section (1) mean- 
ing thereby that he can himself decide the 
dispute or refer it to a nominee or board of 
nominees appointed by him. In other words, 
if a particular dispute appears to be one in- 
volving complicated questions of law and fact 
the Registrar has been empowered to susperd 
proceedings in respect of such dispute and 
drive one or the other party thereto to get 
the said dispute decided by a Civil Court 
and if in spite of such order being made by 
the Registrar no such suit in a Civil Court is 
filed, the Registrar has been empowered to 
decide the dispute himself or get it disposed 
of by a nominee or a board of nominees 
appointed by him. But as has been stated ear- 
lier by us, subject to this provision which is 
contained in Sec. 93 (3) no Civil or Revenue 
Court can entertain or dispose of any dis- 
pute covered by Section 91. Section 94 pre- 
scribes the procedure for adjudication of 
settlement of disputes and the powers of the 
Registrar or his nominee or board of nominees 
in that behalf. Section 94 (1) empowers the 
Registrar or his nominee or board of nominees 
hearing a dispute to summon and enforce at- 
tendance of witnesses including the parties in- 
terested and to compel them to give evi- 
dence on oath or affidavit and to compel the 
production of documents by the same means 
and as far as possible in the same manner 
as is provided in the case of a Civil Court by 
the Code of Civil Procedure, 1908. Sub-sec- 
tion (2) of Section 94 provides that except 
with the permission of the Registrar or nis 
nominee or board of nominees, as the case 
may be, no party shall be represented at the 


hearing of a dispute by a legai practitioner. 
In other words, the legal practitioners could 
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appear for any of the parties to a dispute 
before the Registrar or his nominee or board 
of nominees if permitted by such authority. 
Under Sec. 94 (3) (a) power has been given 
to the Registrar or his nominee or board of 
nominees if he is satisfied that any person 
has acquired any interest in the property 
which is the subject-matter of a dispute or has 
acquired any interest in the subject-matter of 
the dispute to order such person to join as 
a party to the dispute and any decision that 
may be passed shall be binding on the party 
so joined in the same manner as if he were 
an original party to the dispute. Similarly 
under clause (b) of Section 94 (3) the Re- 
gistrar or his nominee or board of nominees 
has been empowered to order any other per- 
son to be substituted or added as a plain- 
tiff or a defendant upon such terms as he 
thinks fit if he is satisfied that the dispute 
has been instituted in the name of the wrong 
person or all the defendants have not been 
included in the dispute. Similarly under sub- 
clause (c) of Section 94 (3) the Registrar or 
his nominee or board of nominees has been 
empowered to strike out the name of a party 
or parties who may have been improperly 
joined as also to join or implead any other 
party whose presence is considered necessary 
for effectual and complete adjudication of 
the disputes involved in the case. Sub- 
clause (d) of Section 94 (3) is similar in nature 
to the provisions contained in O. 2, R. 2 
of the Code of Civil Procedure and it pro- 
vides that any person who is a party to the 
dispute and entitled to more than one relief 
in respect of the same cause of action may 
claim all or any of such reliefs, but if he 
omits to claim all such reliefs he shall not 
prefer a claim for any relief so omitted, ex- 
cept with the leave of the Registrar, „his 
nominee or board of nominees. Section 95 
deals with the powers of the Registrar or 
his nominee or board of nominees to order 
attachment before final awards are made and 
to pass other interlocutory orders granting 
interlocutory reliefs. Whe provisions contain- 
ed in Section 95 enable the grant of inter- 
locutory reliefs which the Civil Court can 
grant under Orders 38, 39 and 40 of the 
Code of Civil Procedure. Under Section 96 
the decision of the Registrar, his nominee or 
board of nominees has been made final and 
binding on the parties, subject to appeal, 
review or revision as has been provided under 
the Act. In other words, in respect of dis- 
putes which are covered by Section 91 (1) of 
the Act the Registrar or his nominee or board 
of nominees has been empowered to give of 
pronounce a definitive judgment or decision 
which has finality or authoritativeness and 
which is binding on the parties appearing be- 
fore them. Section 97 provides for an ap- 
peal to the Tribunal against the decision of 
the Registrar, his nominee or board of nomi- 
nees under Section 96 of the Act. Section 98 
provides for execution of awards as well as 


execution of interlocutory orders that are 
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passed by the Registrar, his nomine or. board 
of nominees under Sections 96 and 95 res- 
pectively. In terms it has been provided that 
every order passed by the Registrar or his 
nominee or board of nominees under Sec. 95 
or Section 96 shall, if not carried out, on a 
certificate signed by the Registrar be deem- 
ed to be a decree of a Civil Court and shall 
be executed in the same manner as a decree 
of such Court or be executed according to 
the Jaw and under rules for the time being 
in force for the recovery of arrears of land 
revenue. Section 99 bars private transfer of 
property made after the issue of the certi- 
ficate of the Registrar under Section 98 and 
it is provided that such private transfer of 
property effected subsequent to the issue of 
the certificate of the Registrar shall be null 
and void as against the Society on whose ap- 
plication such certificate was issued. Sec- 
tion 100 provides for special method to ex- 
ecute certain types of awards particularly re- 
lating to possession. These are the relevant 
material provisions occurring in Chapter IX 
of the Act. There is yet one more provision 
which occurs in Chapter XII dealing with 
offences and penalties.. Under sub-clause (m) 
of Section 146 it has been provided that it 
shall be an offence under the Act if any 
Officer or a member of a society wilfully fails 
to comply with any decision, award or’ order 
passed under Section 96. In other words, 
apart from the normal method of executing 
the award which has been provided for under 
Section 98 wilful non-compliance of any deci- 
sion or order passed under Section 96 has 
been made a penal offence. Rule 77 of the 
Maharashtra Co-operative Societies Rules, 
1961 prescribes the procedure for hearing and 
decision of disputes to be followed by the 
Registrar or the Officer on Special Duty or 
the Registrar's nominee; Rule 78 provides for 
service of summonses, notices cand fixing of 
dates and place of hearing in connection with 
the disputes; Rule 79 provides for investiga- 
tin of claims and objections that may be 
made against any attachment before award 
while Rule 80 provides for the custody of 
property attached under Section 95. 


14. On an analysis of the aforesaid 
relevant provisions which are contained in the 
Act and the relevant Rules, two or three 
things appear very clear. In.the first place, 
the disputes covered by Section 91 of the 
Act have been rendered exclusively triable 
by the Registrar, the Officers on Special Duty 
or nominee or board of nominees appointed 
by the Registrar under the Act, and the 
jurisdiction of Civil or Revenue Courts has 
been in that respect expressly barred. Se- 
condly, the Registrar, Officers on Special 
Duty or nominee or board of nominees ap- 
pointed by the Registrar under the Act have 
been conferred powers to perform judicial 
functions and they have been empowered to 
give definitive decisions or judgments which 
have finality and authoritativeness that bind 
the parties appearing before them qua their 
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tights, of course subject to appeal or review 
or revision as provided under the Act. Third- 
ly, all these authorities have not merely some 
of the trappings of the Civil Courts but also 
have been given powers to summon and 
enforce attendance of witnesses, to compel 
the witnesses to give evidence on oath ‘and 
to compel the production of documents by 
the same means and as far as possible in the 
Same manner as has been provided in the 
caserof a Civil Court by the Code of Civil 
Procedure, the power to add or delete a party 
as the occasion may arise as also the power 
to order attachment before award and grant 
interlocutory reliefs pending the final deci- 
sion. A provision has also been made for 
executing the final as well as interlocutory 
orders passed by these authorities acting 
under Sections 96 or 95 of the Act. It will 
thus appear clear that the first criterion laid 
down by the Supreme Court in their deci- 
sions both in Jugal Kishore AIR 1967 SC 
1494 as well as in Ramrao 71 Bom LR 696 = 
(AIR 1969 SC 724) seems to be clearly satis- 
fied and it cannot be disputed that one of 
' the essential attributes of a Court, namely 
that it has power to render definitive judg- 
ment or decision which is final or authorita- 
tive so as to bind the parties appearing be- 
fore it qua the rights inter se is possessed 
by these authorities acting under the relevant 
provisions of the Act. It may also be inci- 
dentally mentioned that so far as the nature 
‘and ambit of the powers conferred upon 
these three authorities as well as the nature 
of the decision which may be rendered by 
these three authorities they are almost the 
same and all the three authorities have been 
empowered to perform such judicial functions 
in the aforesaid manner to the execlusion of 
Civil or Revenue Courts. 


15. Mr. Rane for the contemners has, 
however, pointed out that as regards the 
powers that were conferred upon the Re- 
gistrar and Assistant Registrar acting under 
the Bihar and Orissa Co-operative Societies 
Act, there was some difference between their 
powers on the one hand and the powers that 
have been conferred upon the Registrar, Offi- 
cers on Special Duty and the nominee or 
board of nominees under our Act viz. the 
Maharashtra. Co-operative Societies Act, 1960, 
In particular he invited our attention to the 
fact that whereas under Section 48 (7) of the 
Bihar and Orissa Co-operative Societies Act, 
1935 the Registrar as well as Assistant Re- 
pistrar had been conferred power of review 
vested ‘in the. Civil Court under Section 114 
and Order 47, Rule 1 of the Code of Civil 
Procedure, 1908 and have also been con- 
ferred with inherent jurisdiction, specified in 
Sec. 151 of the said Code, no such power of 
review or inherent power under Section 151 
of the Code of Civil Procedure has been 
conferred upon the Registrar or the Officers 
on Special Duty or the nominee. or board 
of nominees appointed by the Registrar under 
the Act and in that behalf at any rate these 
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three authorities under our Act stand on a 
different footing. It is true that these two 
powers, namely power of review under the 
Code of Civil Procedure and inherent juris- 
diction under Section 151 of the said Code 
have not been conferred upon the Registrar, 
the Officers on Special Duty or the nominee 
or board of nominees appointed by the Re- 
gistrar under the Act. But, in our view, 
these are minor aspects of the powers enjoy- 
ed by these three authorities. After all it 
is well settled that power of review is a 
power which is required to be expressly con- 
ferred upon a Tribunal or a Court by statute 
without which no Tribunal or Court can enjoy 
such power of review and it has happened 
that whereas under the Bihar and Orissa 
Co-operative Societies Act such power has 
been conferred upon the: Registrar and Assis- 
tant Registrar, no such power has been con- 
ferred upon the Registrar or the Officers on 
Special Duty or nominee or board of nominees 
appointed by the Registrar under our Act. 
It is also true that inherent powers exercised 
by the Civil Court under Section 151 of the 
Code of Civil Procedure have been conferred 
upon the Registrar and the Assisiant Regis- 
trar under the Bihar and Orissa Co-operative 
Societies Act while no such powers have 
been conferred upon these three authorities 
under our Act, namely upon the Registrar, 
the Officers on Specia! Duty and nominee or 
board of nominees appointed by the Registrar 
under our Act. In our view, these two powers 
enjoyed by a Civil Court cannot be regarded 
as sine qua non for holding any tribunal to 
be a Court, for, it is well settled that a Cri- 
minal Court, which is indisputably a Court 
for the purposes of the Contempt of Courts 
Act, 1952 never exercises any power of review 
nor has the Criminal Court any inherent 
Dower similar to the one enjoyed by a Civil 
Court under Section 151 of the Code of 
Civil Procedure. Section 369 of the Cri- 
minal Procedure Code clearly disentitles the 
Court from altering its judgment and it pro- 
vides that save as otherwise provided by the 
Code or by any other law for the time being 
in force or in the case of a High Court by 
the Letters Patent or other instrument con- 
Stituting such High Court, no Court, when 
it has signed its judgment, shall alter or 
review the same except to correct a clerical 
error. So far as inherent powers of the High 
Court are concerned, these have been ex- 
pressly saved under Section 561-A of the 
Criminal P. C., which runs as follows: 


“Section 561-A. Nothing in this Code 
shall be deemed to limit or affect the in- 
herent power of the High Court to make such 
orders as may be necessary to give effect to 
any order under this Code, or to prevent 
abuse of the process of any Court or other- 
Wise to secure the ends of justice.” 


The very fact that such a provision was ex- 
pressly required to be made qua the High 
Court by Section 561-A clearly implies that 
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but for that provision even the High Court 
would not have possessed inherent power 
while exercising criminal jurisdiction. In 
other words, no criminal Court possesses in- 
herent powers as arẹ ordinarily enjoyed by 
a Civil Court under Section 151 of the Code 
of Civil Procedure. It is thus clear to us 
that the absence of these two powers on 
which reliance was placed by Mr. Rane be- 
fore us is hardly of any avail to him to sup- 
port his contention that the position of the 
Registrar and the Officers on Special Duty 
and the nominee or board of nominees ap- 
pointed by the Registrar under our Act is 
materially different from the position oc- 
cupied by the Registrar and the Assistant 
Registrar under the Bihar and Orissa Co- 
operative Societies Act. As stated earlier 
by us, these two powers cannot be regarded 
as sine qua non before a Tribunal could be 
regarded as a Court. The material aspect 
of the matter is whether the Tribunal has 
been empowered to perform judicial func- 
tions in a judicial manner and render judg- 
ments which are definitive pronouncements 
the decisions which have finality and autho- 
titativeness so as to bind the parties appear- 
ing before them qua the rights litigated before 
it and as bas been pointed out by the Supreme 
Court in Brajnendan case reported in AIR 
1956 SC 66 it is clear that in order to con- 
stitute a Court in the strict sense of the 
term, an essential condition is that the Court 
should have, apart from having some of the 
trappings of a judicial tribunal, power to 
give a decision or a definitive judgment which 
has finality and authoritativeness which are 
the essential tests of a judicial pronounce- 
ment. In our view, therefore, this small dif- 
ference pointed out by Mr. Rane is of no 
assistance to him in support of the conten- 
tion raised by him before us. Having regard 
to the aforesaid discussion, it seems to us 
clear that the scheme under the Act as well 
as televant provisions thereof mainly con- 
tained in Chapter IX and the relevant Rules 
clearly bring out the fact that the authorities 
functioning while deciding the disputes cover- 
ed by Section 91 do possess one of the 
essential attributes which may make the 
authorities Courts. 


16. However, as has been pointed out 
by this Court in the case of 65 Bom LR 533 
— (AIR 1964 Bom 147) it is not enough 
that a tribunal should be enjoined with a 
duty to act in a judicial manner or hear 
parties or that its decision is made binding 
on the parties so as to constitute a tribunal a 
Court but it must further be established that 
in doing so, the tribunal has been exercising 
an inherent judicial power of the State as a 
result of it being appointed by the State to 
exercise that power. In other words, the 
question is whether qua the three authorities 
who dispose of the disputes covered by Sec- 
tion 91 of the Act, the other attribute has 
been satisfied or not and it is in this connec- 
tion that Mr. Rane has urged before us that 
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if regard be had to the heading of Chapter IX. 
to the language employed in Section 96 and 
to the several provisions contained in Sec- 
tions 92, 93, 94, 95 and 98 of the Act, it 
should appear clear that all the three autho- 
tities, namely the Registrar, the Officers on 
Special Duty and the nominee or board of 
nominees appointed by the Registrar under 
the Act would be arbitrators undertaking 
Statutory arbitration and in that behalf he 
principally relied upon the decision of: this 
Court in 65 Bom LR 533 = (AIR 1964 Bom 
147) as well as the decision of the Supreme 
Court in 71 Bom LR 696 = (AIR 1969 SC 
724). He pointed out that the heading of 
Chapter IX was ‘Disputes and Arbitration’. 
Secondly he pointed out that in Section 96 
the reference of a “dispute to the Registrar” 
has been regarded as reference to arbitration 
and what is more the decision of these autho- 
rities has been styled as ‘an award’. He has 
further pointed out that if the decisions 
rendered by these authorities were decisions 
rendered by the Courts then, ordinarily there 
would have been no necessity to make a pro- 
vision making limitation applicable to such 
disputes and the very fact that the provisions 
of the Limitation Act are required to be made 
applicable to such proceedings before these 
authorities goes to show that the decisions 
rendered by these authorities will have to be 
regarded as decisions rendered by arbitrators 
viz. statutory arbitrators undertaking statu- 
tory arbitration. He further pointed out that 
the provisions contained in Sections 94, 95 
and 98 themselves make a distinction between 
these authorities acting under the powers con- 
ferred on them and Civil Courts. For in- 
stance, he pointed out that when an order 
effecting attachment before award is passed 
by the Registrar or his nominee or board of 
nominees under Section 95 (1), it has been 
provided that “such attachment shall have 
the same effect as if made- by a competent 
Civil Court.” Similarly while making provi- 
sion for execution of awards and interlocutory 
orders under Section 98 of the Act, the said 
provision expressly states that, “every order 
passed by the Registrar or his nominee of 
board of nominees under Section 95 or 96, 
eas Shall, ......... be deemed to be a decree 
of a Civil Court, and shall be executed in the 
same manner as a decree of such Court.” 
Relying upon this provision Mr. Rane has 
argued that if the authorities disposing of the 
disputes by their decisions under the powers 
conferred under the Act were really Courts, 
there would have been no necessity to make 
provision in these several sections, which indi- 
cated that their decisions are required to be 
deemed to be decisions or orders of a Civil 
Court. He, therefore, urged that having re- 
gard to the heading of Chapter IX, the 
language employed in Section 96, the fact 
that the Limitation Act is required to be 
made applicable to the proceedings before 


these authorities acting under the Act and 
the- provisions contained in Ss. 94, 95 and 98 
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clerly show that all these authorities should 
be regarded as ‘arbitrators’ undertaking statu- 
tory arbitration. It is not possible to accept 
this submission of Mr. Rane for reasons which 
we shall presently indicate. 


17. Dealing first with the provisions 
contained in Sections 94, 95 and 98 of the 
Act, which according to Mr. Rane, make a 
distinction between the authorities appointed 
under the Act to decide the disputes covered 
by Section 91 and the Civil Courts, it is easy 
to explain why such provisions are made in 
those sections. It is with a view to explain 
as to how and in what manner the produc- 
tion of documents could be compelled by 
these authcrities while disposing of the dis- 
putes covered under Section 91 that the pro- 
vision is made in Section 94 that such pro- 
duction could be effected by the same means 
and as far as possible in the same manner 
as is provided in the case of a Civil Court by 
the Code of Civil Procedure, 1908. Similarly 
under Section 95, where it is stated that any 
order directing conditional attachment before 
judgment will have the same effect as if it 
was made by a competent Civil Court, the 
intention obviously was to clarify that all the 
consequences which flow upon attachment be- 
fore judgment levied by a Civil Court would 
flow if such attachment was effected by the 
said authorities acting under the Act. Similar- 
ly, in our view, instead, of making elaborate 
provisions for execution of award — either 
final or interlocutory — it has been enacted 
that such award should be deemed to be a 
decree of a Civil Court and should be ex- 
ecuted in the same manner as a decree of such 
Court. Similarly since disputes and claims 
arising under Section 91 were taken out of 
the purview of Civil Courts some provision 
had to be made to ensure that stale claims 
were not litigated before these authorities and 
hence the Limitation Act has been made ap- 
plicable to some type of disputes and that 
in case of certain specified types of’ disputes 
special periads of limitation have been presc- 
ribed. We do not, therefore, think that these 
aspects on which Mr. Rane relied show that 
these authorities could never be regarded as 
Courts. 


18.° On the question whether all these 
three authorities should be: regarded as arbi- 
trators or not, it will be necessary to go by 
the definition of the expression ‘arbitrator’ as 
given in Section 2 (2) of the Act and it is 
obvious that before any authority function- 
ing qua the disputes covered by Section 91 
could be regarded as ‘an arbitrator’ such autho- 
rity must satisfy that definition and if such 
authority does not satisfy that definition then 
notwithstanding that such authority has been 
empowered to decide such disputes, it would 
be difficult to hold that the authority is an 
arbitrator. The expression ‘arbitrator’ has been 
defined under Section 2 (2) as follows: 


“ “arbitrator” means a person appointed 
under this Act to decide disputes referred to 
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him by the Registrar and includes the Re- 
gistrar’s nominee or board of nominees.” 

Even a cursory glance at this definition will . 
clearly show that in any event the Registrar 
appointed under the Act is clearly not an 
arbitrator within this definition, but he is 
definitely excluded from that definition be- 
cause he will not be a person appointed under 
the Act to decide disputes ‘referred to him 
by the Registrar’. It is under Section 3 read 
with Section 91 and other sections following 
it that the Registrar has been empowered to 
decide disputes covered by Section 91 of the 
Act and there is no question of any dispute 
being ‘referred to him by the Registrar’. 
Therefore, the Registrar is clearly excluded 
from the definition of ‘arbitrator’ given in 
Section 2 (2). Similar is the position in re- 
gard to the Officers on Special Duty who are 
undoubtedly persons appointed under Sec. 3 
of the Act, but before these Officers on 
Special Duty could fall within the definition 
of ‘arbitrator’ as given in Section 2 (2), it is 
again necessary that they must be persons ap- 
pointed under the Act to decide disputes ‘re- 
ferred to them by the Registrar.” Now so far 


.as referring of disputes by the Registrar is 


- 


concerned, there is only one solitary provision 
contained in Sec. 93 (1) of the Act which 
provides for such reference by the Registrar 
and under that provision it has been stated 
that a dispute within the meaning of Sec- 
tion 91 of the Act shall be either decided by 
the Registrar himself or the Registrar shall 
‘refer it for disposal to a nominee or a board 
of nominees appointed by the Registrar’ and 
this is the only provision under which a re- 
ference of a dispute for disposal to a nominee 
by the Registrar is contained. So far as the 
Officers on Special Duty who dispose of dis- 
putes covered by Section 91 of the Act are 
concerned, the disputes which are filed before 
the Registrar are never referred to the Offi- 
cers on Special Duty by the Registrar but 
they exercise their powers and undertake the 
function of disposal of such disputes by virtue 
of Sec. 3 and the Notification issued by the 
State Government thereunder by which they 
are appointed and powers are conferred upon 
them. Under Section 3 the State Govern- 
ment has been empowered to appoint “one 
or more persons to assist such Registrar ...... 
and may, by general or special order, confer 
on any such person or persons all or any 
of the powers of the Registrar’ under the 
Act and it is by virtue of such Notification 
issued by the State Government under Sec- 
tion 3 of the Act that the Officers on Special 
Duty undertake the function of adjudicating 
such disputes. Since the Officers on Special 
Duty discharge the functions of the Registrar 
in exercise of the powers conferred upon them 
by the State Government under Notification 
issued under Section 3 of the Act, it is clear 
that it is the State Government which con- 
fers the requisite powers of the Registrar on 
these Officers and it is in exercise of such 


powers conferred upon them by the State 


156 Bom. ([Prs. 18-19] 


Government that these Officers dispose of the 
disputes covered by Section 91 and it would 
be incorrect to say that they adjudicate such 
disputes on these being referred to them by 
the Registrar. So far as the nominee or board 
of nominees is concerned, the position is clear 
that they would become arbitrators within 
the inclusive part of the definition appearing 
in Section 2 (2) of the Act and since, in our 
view, the Officers on Special Duty who decide 
such disputes dé not decide them as a result 
of such disputes having been referred to 
them by the Registrar, they do not come 
within the definition of ‘arbitrator’ as given 
in Section 2 (2) of the Act. Mr. Rene how- 
ever urged before. us that the definition of 
‘arbitrator’ is in two parts; under the first 
part the definition is intended to indicate what 
person is meant to be an arbitrator whereas 
under the second part, which is the inclusive 
part of the definition, it states that within the 
expression ‘arbitrator’ is included a ‘Regis- 
trar’s nominee or board of nominees’ and it 
is within the first part of the definition that 
the Officers on Special Duty would fall, for, 
that part of the definition according to him, 
would otherwise become otiose inasmuch as 
he submitted that there is no other category 
of persons who are appointed under the Act 
to decide disputes referred to them by the 
Registrar which could otherwise come within 
the four corners of the first part of the 
definition. It is not possible to accept this 
part of the submission of Mr. Rane. for, in 
our view, it is conceivable that by issuing a 
relevant Notification the State Government 
may appoint persons to decide disputes -—— 
such disputes as are referred to them by the 
Registrar —- and in that event such persons 
so appointed under the Act would become 
arbitrators within the first part of the defini- 
tion. Having regard to the above discussion, 
we are clearly of the view that neither the 
Registrar nor the Officers on Special Duty 
appointed under the notification in question 
could be regarded as arbitrators within the 
meaning of that expression as defined in Sec- 
tion 2 (2) of the Act for the purposes of 
this Act in relation to the function of decid- 
ing the disputes covered by Section 91 of 
the Act. We may observe that the other 
aspects such as the heading of Chapter IX 
and the language employed in Section 96 on 
which Mr. Rane relied, are, in Our view, 
not decisive of the matter and on that basis 
it is not possible to hold that the Registrar 
or Officers on Special Duty are arbitrators. 
It is true that Chapter IX is headed as ‘Dis- 
putes and Arbitration’ and that the phrase 
‘dispute is referred to arbitration’ is used in 
Section 96 and it is also true that 


the decision or adjudication has been 
styled as ‘award’ in Section 96 but 
user of such language in Section 96 


would not be inappropriate, for, the nominee 
or board of nominees is clearly an arbitrator 
within the definition of the expression as given 
in Section 2 (2). If out of the three autho- 
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rities who are called upon to decide disputes 
covered by Section 91 the authority, namely 
nominee or board of nominees appointed by 
the Registrar under the Act is an arbitrator, 
the language employed in Section 96 would 
be appropriate. But simply because such 
language has been used in Section 96 it would 
not necessarily follow that even the other 
authorities would be arbitrators as contended 
for by Mr. Rane. A distinction has to be 
made between the position occupied by the 
Registrar and the Officers on Special Duty 
and the position occupied by a nominee or a 
board of nominees appointed by the Registrar, 
for, in the first place, such nominee or board 
of nominees appointed by the Registrar 
directly come within the inclusive part of the 
definition of ‘arbitrator’ as given in Section 2 
(2) of the Act and secondly such a nominee 
or board of nominees is appojnted by the 
Registrar and not by the State Government 
as is the case with the Registrar or the 
Officers on Special Duty. It is for thése 
reasons that we reject Mr. Rane’s contention 
that all the authorities who are called upon 
to decide disputes covered by Section 91 
should be regarded as arbitrators undertaking 
statutory arbitration. Having regard to the 
aforesaid discussion, we are clearly of the 
view that. the: nominee or board of: nominees 
appointed by the- Registrar has been properly 
held to be an arbitrator by this Court in 
65 Bom LR 533 = (AIR 1964 Bom 147) as 
well as by the: Supreme Court in 71 Bom LR 
696 = (AIR 1969 SC 724) but the position 
with regard to the: Registrar and the Officers 
on Special Duty being different, we cannot 
accept Mr. Rane’s contention that these 
authorities should also be held to be arbi- 
tratots. 


19, Besides, the more important as- 
pect is as to the source of authority derived 
by these three authorities functioning under 
Chapter IX of the Act and in fact it is on 
this basis that the position of the nominee of 
board of nominees appointed by the Regis- 
trar under the Act is distinguishable from 
the Registrar or the Officers on Special Duty. 
In the two decisions one of this Court re- 
ported in 65 Bom LR 533 = (AIR 1964 
Bom 147) and the other of the Supreme Court 
reported in 71 Bom LR 696 = (AIR 1969 
SC 724) it is this aspect of the matter that 
has been emphasised. In 65 Bom LR 533 = 
(AIR 1964 Bom 147) the Court clearly took 
the view that merely because- a tribunal was 
enjoined with a duty to act in a judicial man- 
ner or hear parties and record evidence, and 
that its decision was made binding on the 
parties was not sufficient to hold that that 
tribunal was a Court, unless it was further 
established that in doing so, the tribunal was 
exercising an inherent judicial power of the 
State as a result of it being appointed by 
the State to exercise that power. Similarly, 
the Supreme Court in the other decision has 
taken the view that the nominee of the Re- 
gistrar appointed under Section 93 of the 


1975 


Act was not a Court within the meaning of 
Section 195 of the Criminal P. C., 1898 and 
the main reasons which prompted the Court 
to take that view were that such nominee ex- 
ercising power to make an award under Sec- 
tion 96 of the Act derived authority not from 
the statute but from investment by the Re- 
gistrar in his individual discretion, that the 
power so invested was liable to be suspended 
and withdrawn, that such nominee was there- 
fore not entrusted with the judicial power of 
the State and that he was merely an arbitrator 
authorised within the limits of the power con- 
ferred to adjudicate upon the dispute referred 
to him. In other words, the fact that a nomi- 
nee or board of nominees was the appointee 
of the Registrar and the fact that such nomi- 
nee or board of nominees was conferred with 
powers to adjudicate disputes within the limits 
of the power conferred upon him or it by the 
Registrar assumed considerable importance in 
deciding the question as to whether such a 
nominee or board of nominees should be re- 
garded as a Court or not. It would also be 
interesting to note here that the question 
that was considered by the Supreme Court 
in (AIR 1969 SC 724) was whether a nominee 
appointed by the Registrar under Section 93 
of the Act was a Court within the meaning 
of Section 195 of the Criminal P. C. or not 
and not whether it was a Court for the pur- 
pose of Contempt of Courts Act, 1952. In 
this context we would like to mention that 
while dealing with its earlier decision in Jugal 
Kishore case AIR 1967 SC 1494 which was 
concerned with the Assistant Registrar func- 
tioning under the Bihar and Orissa Co-opera- 
tive Societies Act, the Court thought it fit 
to observe as follows: 

“But the question in that case was not 
whether the Registrar is a “Court”? within 
the meaning of Section 195 (2) of the Code 
of Criminal Procedure.” 


We may also mention that it was argued be- 
fore the Supreme Court in (AIR 1969 SC 724) 
that the Bombay decision in (AIR 1964 Bom 
147) had been expressly overruled by the 
Supreme Court in Jugal Kishore case AIR 
1967 SC 1494 but this contention was repelled 
by Justice Shah who spoke for the Court in 
the following terms: 


“The assumption made by counsel for 
the appellants that the decision of the Bom- 
bay High Court in Malabar Hill Co-op. 
Housing Society Ltd.’s case (AIR 1964 Bom 
147) was overruled is, however, not correct.” 


It, therefore, appears to us clear that the 
test which was applied by this Court for 
deciding whether the Registrars nominee 
under Section 93 (1) was a Court for the 
purpose of Contempt of Courts Act or not 
was not dissented or disapproved by the 
Supreme Court either in Jugal Kishore AIR 
1967 SC 1494 or Ramrao v. Narayana’s case 
(AIR 1969 SC 724). In fact, the concept of 
source from which the authority was derived 
by the tribunal was regarded by the Supreme 


B. B. Patil v. State (FB) (Tulzapurkar J.) 


[Prs. 19-21] Bom. 157 


Court as very much relevant while consider- 
ing the question as to whether the Registrar’s 
nominee was a Court or not. 


20. It is thus not possible for us to 
accept even the alternative contention of Mr. 
Rane that at least the Officers on Special 
Duty should be regarded as arbitrators just 
as Registrars nominee has been regarded as 
arbitrator. In the first place, as discuss 
earlier, the Officers on Special Duty appoint- 
ed by the State Government in exercise of 
the power under Section 3 of the Act are 
not arbitrators within the expression as defin- 
ed in Section 2 (2) of the Act and though the 
functions performed by the Officers on Special 
Duty and the nature and ambit of their powers 
happen to be the same as those of the Re- 
gistrar’s nominee, there is a clear distinction 
between the position occupied by the Officers 
on Special Duty so appointed and the Regis- 
trar’s nominee, in that whereas the former are 
appointed by the State Government under 
Section 3 of the Act and they derive their 
power under the statute directly, whereas the 
nominee or board of nominees are appointed 
by the Registrar and they derive their power 
to decide disputes from the Registrar and in 
between their respective powers there are 
some differences. Under Section 93 of the 
Act two aspects become very clear. In the 
first place, the Registrar has been given the 
power for reasons to be recorded by him in 
writing to withdraw a dispute he has referred 
to such nominee or board of nominees and 
upon such withdrawal the Registrar can either 
proceed to decide the dispute himself or refer 
the same to another nominee or board of 
nominees appointed by him; such power has 
not been conferred upon the Registrar when 
a dispute is pending before the Officer on 
Special Duty. Secondly, the nominee or the 
board of nominees so appointed by the Re- 
gistrar can decide the dispute only on merits 
and cannot decide the preliminary question 
as to whether the dispute is a dispute falling 
within Section 91 (1) of the Act or not, for, 
under Section 93 (1) it is only after the Re- 
gistrar has satisfied himself that any matter 
referred to him or brought to his notice is 
a dispute within the meaning of Section 91 
that he refers it for disposal to a nominee or 
board of nominees; but since co-extensive 
powers have been conferred upon the Officers 
on Special Duty under Section 93 it would 
be within the competence of the Officers on 
Special Duty to whom disputes are allocated 
or assigned to decide even the preliminary 
question as to whether the matter referred to 
them is a dispute properly falling within Sec- 
tion 91 (1) of the Act or not. So in these 
two respects it seems to us clear that the 
position of the Officers on Special Duty is 
so to say higher than the position occupied 
by the nominee or board of nominees ap“ 
pointed by the Registrar. 


o 2 Having regard to the aforesaid 
discussion, we are clearly of the view that 
since the Officers on Special Duty reas 
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judicial functions afd have been empowered 
to render definitive decisions -— decisions 
which have finality and authoritativeness so 
as to bind the parties appearing before them 
qua their righis, of course subject to appeal 
or review or revision that has been provided 
under the Act — and since the said Officers 
on Special Duty are appointed by the State 
Government under a notification in exercise 
of the powers conferred by Section 3 of the 
Act and they derive their authority to dispose 
of the disputes judicially from the State direct- 
ly under the Statute, such Officers on Special 
Duty satisfy both the criteria that have been 
accepted by the Supreme Court on the ques- 
tion referred to us for our decision and in 
that view of the matter we feel that the ques- 
tion referred to us will have to be answered 
in the affirmative. 


2. In view of this conclusion reached 
by us, we must observe that the view taken 
by the Division Bench of this Court in Misc. 
Civil Appin. No. 11 of 1968 (Bom) holding 
that the Officers on Special Duty are not 
Courts for the purpose of the Contempt of 
Courts Act is not correct. 


23. Since we have come to the con- 
clusion that the Officers on Special Duty ap- 
pointed under the notification dated 11th 
March, 1969 issued by the State Government 
are Courts within the meaning of the Con- 
tempt of Courts Act while discharging their 
duties under the Act, the contempt applica- 
tion is referred back to the Division Bench 
for disposal according to law. The Division 
Bench will be at Liberty to pass appropriate 
orders with regard to costs. 

Order accordingly. 
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Udyog Mandir, Applicant v. M/s. Con- 
tessa Knit Wear and others, Opponents. 


Civil Revn. Appin. No. 216 of 1974, D/- 
29-4-1974,* 


(A) Bombay Rents, Hotel and Lodging 
House Rates Confra!l Act (57 of 1947), S. 28 
— Maharashtra, Co-operative Sociefies Act 
(24 of 1961), S. 91 — Specific Relief Act 
(1963), S 41 th) — Declaratory sui under 
S. 28 and Arbitration Proceedings under Sec- 
tion 91 bok pending — Grant of injunc- 
tion by Smak Causes Court restraining pro- 
secution of Arbitration Proceeding held con- 
trary to S. 41 (b) and highly improper. 

Where 2 declaratory suit under Section 28 
of the Bombay Rent Act and an arbitration 
proceeding under Section 91 of the Maha- 
rashtra Co-operative Societies Act, are both 
pending respectively before the Small Causes 


*(Te set aside order of Judge, Sm. C. C. 
Rombay, D/- 26-3-1974). 


BS/CS/A670/75/SGE. 


Udyog Mandir v. C. K. Wear (Vaidya J.) 


A. LR. 


Court and the officer on special duty, a grant 
of interim injunction by the Small Causes 
Court restraining the party from taking re- 
course to determination of disputes under Sec- 
tion 91, is contrary to Section 41 (b) of the 
Specific Relief Act and also highly improper 
even on general principles which should guide 
courts in granting injunctions even tempora- 
rily, particularly having regard to the facts 
that — (i) while a proceeding under Sec. 91 
may end within six months, a suit in Small 
Causes Court has ordinarily almost a decade’s 
life; (ii) no injury is caused if proceedings 
under Section 91 are allowed to go on; (iii) the 
parties cannot complain of multiplicity of 
proceedings because there is multiplicity of 
judgments regarding interpretation of the 
scope and ambit of Section 91; (iv) in view 
of vexed question of jurisdiction under two 
special Acts viz; Maharashtra Co-operative 
Societies Act, Section 91 and Bombay Rent 
Act, Section 28, judicial amity and wisdom 
should have restrained the Small Causes Court 
from granting such an injunction. 

(Paras 5, 6, 11) 
Cases Referred: Chronologicak Paras 


AIR 1975 Bom 120 = Spl. Civil Appln. No. 
2717 of 1970, D/- 25-3-1974 8 
AIR 1975 Bom 143=Misc. Civil Application 
No. 18 of 1971, D/- 2-11-1973 4 
(1973) Spl. Civil AppIn. No. 1699 of 1969, 
D/- 26-4-1973 = 76 Bom LR 718 8 
AIR 1972 SC 1893 = 1972 SCD 771 8 
(1972) Civil Misc. Petn. No. 395 of 1972, 
D/- 27-3-1972 (SC) 9 
(1971) Spl. Civil Appin. No. 1446 of 1971, 
D/- 16-12-1971 (Bom) 8 
AIR 1969 SC 1320 = 1969 Um NP 570 8 


N. S. Shastri, for Applicant; G. S. Pandit, 
for Opponent No. 1. 


ORDER :— Petitioner, Udyog Mandir 
Premises Co-operative Society Ltd., is a co- 
operative society, registered under the Maha- 
rashtra Co-operative Societies Act, 1960. On 
June 11, 1973, opponent No. 1, M/s. Contessa 
Knit Wear, filed, in the Court of Small Causes 
at Bombay, a declaratory suit, being suit No. 
771/2858 of 1973, against Opponent No. 2 as 
defendant No. 1, Suresh Gurbuxani, Opponent 
No. 3 as defendant No. 2, Mrs. Kenu S. 
Gurbuxani and Opponent No. 4, as defend- 
ant No. 3, M/s. Weather Works Ltd., pray- 
ing for a declaration that opponent No. 1 was 
the legal and lawful tenant in respect of Unit 
No. 3 situated on the 2nd floor in Plot No. 
339 of Udyog Mandir Industrial Estate, 
Pitamber Lane, Mahim, Bombay-16, and was 
fully protected under the Bombay Rent Act 
notwithstanding the fact that it was inducted 
into the ptemises under an agreement of 
leave and licence dated July 23, 1972 for a 
period of 11 months, before the expiry of 
which the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 was amend- 
ed by the Maharashtra Act XVIII of 1973 
which came into force on February 1, 1973 
Opponent No. 1 also prayed for an interim 


™ 
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injunction restraining the defendants from 
disturbing its possession, 


2. On August 29, 1973 the petitioner- 
Society, which is governed by its registered 
bye-laws and allotment regulations at Appen- 
dix II to the bye-laws which, inter alia, lays 
down that no allottee shall surrender or part 
with possession of the residential or non- 
tesidental premises or any part thereof with- 
out the previous consent in writing of the 
Society, filed Arbitration Case No. ABN/A/ 
1609 of 1973 before the Deputy Registrar, 
Co-operative Societies, Bombay, against 
(1) M/s. Weather Works, and (2) M/s. Con- 
tessa Knitwear, opponents 1 and 4 in the 
above revision application. In the statement 
of claim made by the petitioner-Society be- 
fore the District Deputy Registrar, Co-opera- 
tive Societies, Bombay, under Section 91 of 
the Maharashtra Co-operative Societies Act, 
1960, the Society contended that the regula- 
tions bound the  allottee members of the 
Society that M/s. Weather Works, which was 
opponent No. 1 in the said case, was a co- 
partner tenant member of the Society, hold- 
ing units Nos. 11 and 12 on the ground floor 
and Unit No. 3 on the 2nd floor, and opponent 


No. 2 M/s. Contessa Knit was in occupation. 


of Unit No. 3 on the 2nd floor of the society’s 
building as a licensee of opponent No. 1 
and as such claiming through member 
opponent No. 1 and tenancy of opponent 
No. 1 was terminated for breach of Tenancy 
Regulations and hence the Society was entitl- 
ed to recover possession from the said 
opponents, 


3. Both the suit filed by opponent 
No. 1 and the claim made by the petitioner- 
Society are pending before the Small Causes 
Court at Bombay and the Officer on Special 
Duty respectively. Opponent No. 1 M/s. 
Contessa Knitwear made an application 10 
the suit in the Small Causes Court, on Febru- 
ary 6, 1974, for an interim injunction restrain- 
ing the defendants in the suit and also the 
petitioner-Society, which was also a party to 
the said application and which was added by 
making an application for amendment of the 
plaint. On that application an injunction 
was ordered by a Judge of the Small Causes 
Court on March 25, 1974 restraining the de- 
fendants in the suit and also the Society 
from proceeding with Arbitration Case No. 
ABN/A/1609 of 1973. 

4, The said order of interim injunc- 
tion is challenged in the above civil revision 
application on the ground that the Small 
Causes Court, even assuming that the suit 
was maintainable under Section 28 of the 
Bombay Rent Act, had no jurisdiction to 
restrain the defendants from instituting or 
prosecuting any proceeding before the officer 
on Special Duty. Mr. Shastri, the learned 
Counsel for the petitioner-society, relied in 
support of his argument on Section 41 of 
the Specific Relief Act, 1963 which, in so 
far as is material, is as under :— 


Udyog Mandir v. C. K. 


Wear (Vaidya J.) [Prs. 1-8] Bom. 159 
“41. An injunction cannot be granted 


(b) to restrain any person from institut- 
ing or prosecuting any proceeding in a Court 
not subordinate to that from which the in- 
junction is soughts............ á 


Mr. Shastri submitted that the Officer on 
Special Duty functioning under the provisions 
of the Maharashtra Co-operative Societies 
Act, is held to be a Court by a Full Bench 
of this court in Misc. Civil ApplIn. No. 18 of 
1971 decided on November 2, 1973 (reported 
in AIR 1975 Bom 143) and, therefore, the 
Small Causes Court Judge acted without juris- 
diction and contrary to the law under Sec- 
tion 41 (b) of the Specific Relief Act and 
Section 91 of the Maharashtra Co-operative 
Societies Act. 


5. This submission must be upheld. 
An interim injunction can be granted to pre- 
vent an injury or multiplicity of proceedings. 
There cannot be any injury if proceedings 
go on before the Officer on Special Duty 
under Section 91 which are normally bound 
to end earlier than the suit in the’ Small 
Causes Court. The parties cannot complain 
of multiplicity of proceedings because there 
is, at present, multiplicity of judgments regard- 
ing the interpretation of the scope and ambit 
of Section 91 of the Maharashtra Co-operative 
Societies Act, 1960. In the context of this 
vexed question of jurisdiction under the two 
special Acts, viz. Maharashtra Co-operative 
Societies Act, Section 91 and the Bombay 
Rent Act, Section 28, judicial amity and wis- 
dom should have restrained the learned Judge 
of the Small Causes Court from granting 
such an injunction. 


A 


6. Even assuming that he had powers 
to grant such an injunction, he could certain- 
ly not grant an injunction having regard to 
the injunction of law contained in S. 41 (b) 
which could guide a court in dealing with 
interim injunction applications. A Court 
cannot do even temporarily what it has been 
prohibited by law from doing permanently. 


7. Mrs. Pandit could not and rightly 
did not try to argue that the Officer on 
Special Duty was a Court subordinate to 
the Small Causes Court. Section 41 (b) of 
the Specific Relief Act prohibits the Small 
Causes Court from staying or interfering with 
any proceeding before a Court which is not 
subordinate to it. Under Section 56 (b) of . 
the old Specfic Relief Act, 1877, the words 
used were that ‘an injunction cannot be 
granted to stay proceedings in a Court not 
subordinate to that from which an injunction 
is sought.’ : The slight alteration in the word- 
ing of Section 41 (b) quoted above is clearly 
intended to interdict every Court from res- 
training a person from instituting or prosecut- 
ing any proceeding in a Court not subordinate 
to that from which the injunction was sought. 

8. Mrs. Pandit referred to the provi- 
sions of the amendment of the Bombay Rent 
Act, the judgments of this Court in Special 
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Civil Application No. 2717 of 1970 decided 
on March 25, 1974 by Desai and Sawant, JJ. 
(ceported in AIR 1975 Bom 120) and in 
Special Civil Application No. 1699 of 1969 
decided by Deshpande and Dudhia, JJ. on 
April 26, 1973 = (Reported in (1974) 76 Bom 
LR 718; Deccan Merchants’ Co-operative 
Bank Ltd. v. Dalichand Jugraj Jain, (AIR 
1969 SC 1320) and Sabharwal Bros. v. Smt. 
Guna Amrit Thadani, (AIR 1972 SC 1893) 
and contended that having regard to the 
amended provisions of the Bombay Rent Act 
and the said decisions, it is the Small Causes 
Court under Section 28 which has exclusive 
jurisdiction in the matter. 

9. Mr. Shastri for the petitioner, on 
the other hand, relied on the judgment dated 
December 16, 1971 in Special Civil Applica- 
tion No. 1446 of 1971 decided by Deshpande 
J. and myself and the fact that the Supreme 
Court leave petition being Civil Misc. Petition 
No. 395 of 1972 filed against the said judg- 
ment was summarily dismissed by the Supreme 
Court on March 27, 1972 and contended 
that even having regard to all the judgments 
relied on by Mrs. Pandit, the present claim 
before the officer on Special Duty being a 
dispute raised by the Society against the 
member and a person claiming through the 
member for enforcing the aforesaid allot- 
ment regulations, was exclusively triable by 
the Officer on Special Duty. 

10. I do not think that it is necessary 
for me, at this stage, to venture into this 
perplexingly never-ending question as it seems 
that Mr. Shastri’s client has not filed its 
written statement in the Small Causes Court 
and Opponent No. 1 has filed recently its 
written statement before the Officer on Special 
Duty, because a proper decision on this ques- 
tion involves consideration of the bye-laws 
and regulations relating to the premises and 
the rights of the opponents vis-a-vis the 
petitioner. It will depend upon whether they 
are premises within the meaning of the Bom- 
bay Rent Act or whether the relation between 
the opponents is that of tenant and licensee 
protected under the Bombay Rent Act. In 
the absence of the relevant facts and materials 
before this Court, at this stage, it is not pos- 
sible to express any opinion with regard to 
the effect of the above decisions also. 


11. At present the only question is 
whether the Judge of the Small Causes Court, 
. even assuming that he had powers under Sec. 
tion 28 of the Bombay Rent Act to entertain 
the suit filed by opponent No. 1, had juris- 
diction to restrain persons from taking re- 
course to determination of disputes under 
Section 91 of the Maharashtra Co-operative 
Societies Act. I have already pointed out 
above that the Judge has no such jurisdiction. 
If he passes any such orders it will be con- 
trary to Section 41 (b) of the Specific Relief 
Act, 1963 and also highly improper even on 
general principles which should guide Courts 
in granting injunctions even temporarily, parti- 
cularly having regard to the fact that while 
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the proceedings before the officer under Sec- 
tion 91, if uninterrupted may end within six! 
months, a suit in the Small Causes Court has 
ordinarily almost a decade’s life having re- 
gard to the present pattern of arrears in that 
Court. 

12. In the result, the revision applica- 
tion is allowed. Rule is made absolute with 
costs. The order passed by the learned 
Judge of the Small Causes Court at Bombay 
is set aside, 

Revision allowed. 


—— 
ening 
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DHARMADHIKARY, J. 


Rameshwar Bhuralal Sharma, Petitioner 
v. Vithal Sukhdeo Rathod and others, Res- 
pondents. 


Special Civil Appin. No. 62 of 1971, D/- 
1-8-1974,* 

(A) Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (58 of 1958), 
S. 124 — Civil P. C. (1908), 8S. 54 — Parti- 
tion decree respecting, agricultural land — 
Land subject to tenancy — Tenants parties to 
partition suit — Civil Court could grant only 
symbolical possession to allottee of land — 
Actual possession delivered by Civil Court 
was without jurisdiction and illegal —— Party 
tenant im possession not bound to appeal 
against such ultra vires order — Order does 
not operate as res judicata nor as an estoppel. 
AIR 1971 Bom 26 and S. A. No. 91 of 1967, 
D/- 21-4-1969 = 1970 Ten LR 104 (om) 
and Spl. C. A. 1615 of 1964, D/- 21-7-1969 
= 1970 Ten LR 245 (Bom) and AIR 1954 
Bom 239 and AIR 1942 Bom 257 (FB), Foil. 

(Paras 8, 9) 

(B) Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (58 cf 1958), 
S. 36 — Land in possession of tenant -~ 
Landlord bound to apply for its possession to 
Tehsildar alone -—~ Possession taken in con- 
travention of S. 36 (2) — Application for 
restoration by tenant maintainable. 

It is not open to any landlord to obtain 
possession of any land held by a tenant except 
under an order of the Tahsildar and for ob- 
taining such an order he is obliged to file an 
application in the prescribed form within the 
period provided by the Act before the Re- 
venue authority. Any possession obtained by 
the landlord contrary to the provisions of 
sub-section (2) of S. 36 is illegal and void. 
Therefore, the tenant is entitled to file an ap- 
plication under sub-section (1) of S. 36 of the 
Tenancy Act, as the taking of possession 
through Civil Court was without jurisdiction 


*(To quash order of L. N. Pande Member, 
Mah. Rev. Tribunal Nagpur, in Revn. 
be No. Ten-AL~-325 of 1969, D/- 16-9- 


AS/AS/A3/75/AGT 
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it is alleged in the joint affidavit affirmed 
by the first and second appellants on 
January 22, 1973, that its business was 
started in 1964 for manufacture of 
wooden boxes with a paltry sum of Rs. 
2,000. From the assessment order for the 
year 1965-66, relating to the income of 
the first appellant, it appears that he dec- 
lared the business to be one for the 
manufacture of typewriter boxes. The 
business was started with Rs, 2,000 out 
of his past savings, In his affidavit the 
first appellant stated that he was draw- 
ing a sum of Rs. 500 per month as an 
employee of Sree Krisna Rubber Works. 
The Income-tax Officer, however, noted 
that he invested a sum of Rs. 10,000 in 
the shares of his employer, namely, Sree 
Krisna Rubber Works Ltd. and rejected 
the first appellant’s contention regarding 
the source of initial capital of Rs, 2,000 
of the business of the firm of Piki Trad- 
ing Corporation. It appears, however, 
from the salary certificate of the first ap- 
pellant that he was drawing a salary of 
not Rs. 500 per month as alleged by him 
but Rs. 350 per month and the certificate 
shows a payment of Rs. 1,400 only on 
account of the salary for four months 
from April 1962 to July, 1962. The first 
appellant has not cared to place before 
the court documentary evidence to show 
that out of his salary income of Rs. 1,400 
how he could have saved Rs. 2,000 for 
_ commencing this business. It also appears 

from some of the challans and bills that 
one of the business address of this firm 
was 5, Dharamtalla Street from where 
the business of other joint family firms 
was also carried on and the challans are 
signed by other members of the joint 
family. The other business address of this 
firm was No. 20, Chanditala Main Road 
from where the other business of the 
joint family was also carried on. If the 
firm was the proprietary concern of the 
first appellant, there is no explanation as 
to why R. K. Poddar should sign bills of 
Piki Trading Corporation. Rent receipts 
granted by this firm to Prakash Trading 
Co. dated February 27, 1966, and June 21, 
1966, also bear the signature of S. K. 
Poddar who signed one of the receipts as 
proprietor of the firm. There is one other 
significant fact to be noticed, namely, 
that it appears from the challan dated 
June 7, 1966, that this firm which was 
manufacturing wooden boxes only was 
supplying 4 pieces of axle shaft to Pra- 
kash Trading Co. It clearly indicates that 
the firm purporting to manufacture and 
deal in wooden boxes, was also dealing 
with motor spare parts which was one of 
the businesses of the joint family. The 
axle shafts appear to have been supplied to 
Prakash Trading Co. on June 7, 1966 and 
the challan number is FA/305. It appears 
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from bill dated June 2, 1966, that al- 
though the material was supplied on June 
7, 1966, the bill for the same was sent 
even earlier on June 2, 1966, and al- 
though the challan was for 4 pieces axle 
shaft the bill which refers to that parti- 
cular challan is only for a sum of Rs. 
28.42, Our attention was also drawn to 
bills and challans which were prepared 
by another member of the joint family, 
namely, S. K, Poddar, All in all it seems 
to us that on the materials on record 
there can hardly be any doubt, prima 
facie at any rate, that Piki Trading Cor- 
poration was a joint family business, The 
claim by the first appellant that he was 
the sole proprietor of the business and 
commenced the business with a paltry 
saving of Rs. 2,000 only for the purpose 
of manufacture of wooden boxes, has not 
been substantiated prima facie at any 
rate, on the materials on record. On the 
other hand it is clear that the business of 
Piki Trading Corporation was run and 
looked after by other members of the 
joint family who freely participated in 
the same and that this firm dealt with 
automobile spare parts which cannot be 
reconciled with the contention of the first 
appellant that it was a business for the 
P posa of manufacture of wooden boxes 
oniy, 


38. Keeping in mind the various 
decisions to which I have referred ear- 
Her in this judgment, it seems fo me 
prima facie that the source of capital of 
the two firms, namely, Modern Chappal 
Manufacturing Co. and Piki Trading Cor- 
poration was the nucleus of the joint 
family assets. The joint family acquired 
and sold immovable properties, and there 
can be no doubt that assets were avail- 
able to the members of the family to en- 
able them to start different businesses at 
different times, Beginning with the story 
of transfer of Prakash ‘Trading Co. to 
Sanyal and ending with the signing of 
the challans of Piki Trading, the granting 
of rent receipts on behalf of Piki Trading 
by other members of the joint family, it 


seems to us that the w bject of the 
ers ily was to ob- 

fain large consignments of goo and 
materials from the market’ on credit. and 
ereatter defeat, if possible, the claims 
of the creditors. That appears to be the 
motive of the transfer of Prakash Trad- 
ing Co. to Sanyal, followed by the letters 
addressed to him assuring him that he 
would be free of all liabilities and obliga- 
tions of that firm. It is also significant, as 
I have noticed earlier, that the volume of 
business on credit with this firm went up 
by leaps and bounds after the transfer of 
the firm to Sanyal. After obtaining soods 
on credit for a very large sum, the mem- 
bers of the joint family found it conve- 
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nient to close down the business of Pra- 
kash Trading Co. which had no assets 
worth the name. The appellants have 
singularly avoided disclosing the source 
from which the capital of the two firms 
came. No doubt at the trial of the suit 
further documents’ will be forthcoming 
relating to the transaction of the mem- 
bers of the joint family and also of the 
two firms of Modern Chappals Manufac-~ 
turing Co. and Piki Trading Corporation. 
No doubt also that the evidence adduced 
by the parties would be supported and 
tested by cross-examination of witnesses. 
But on the materials on record, such as 
they are, there is prima facie evidence 
that the joint family still continues to be 
a joint family, at any rate in estate and 
that businesses in the names of various 
firms have been commenced, carried on 
and sometimes closed by the members of 
the joint family and were in fact joint 
family businesses. It was strenuously 
argued on behalf of the appellants that 
the partnership deeds, the bank accounts. 
the sales tax certificates all go to show 
that these businesses were separate busi- 
nesses. But in our opinion these materials 
do not go far enough to establish the 
appellants’ contention in this appeal. 


39. On the materials on record it 
appears to us prima facie that the family 
possessed valuable immovable property 
in Calcutta and also at other places. Cal- 
cutta vroperty at any rate was develoned 
by building a house and this was later on 
sold. Part of the sale proceeds even after 
meeting the liabilities remained in the 
hands of the joint family and prima facie 
it seems to us to have formed the nucleus 
which provided the capital for various 
joint family businesses. The partners of 
Modern Chappal Manufacturing Co.. 
namely, Suresh Poddar and Banwarilal 
Kasera have not disclosed the source of 
capital of the partnership firm as I have 
already noticed. They have not placed be- 
fore the court relevant material to enable 
the court to determine the vital question, 
namely, whether the business started by 
them in co-partnership was a separate 

business or a joint family business, So 
'lfar_as Kasera is concerned there are alle~ 
he was an employee o e Poddars and 
that T i T he com- 
pany that he was a benamdar öf the joint 
family in the partnership. The partners 
knew that the allegations made by the 
company in the plaint and the petition 
were directed towards establishing a case 
of joint family ownership of the partner- 
ship business, yet they have withheld 
from the court the source of capital of 
the partnership business. In these facts it 
seems to us prima facie that the source 
of capital if disclosed would‘have gone 
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against the contention of the appellants 
and the business was started with a nu~ 
cleus of the joint family funds. As to 
Piki Trading Corporation the claim of 
Ratan Kumar that he started the busi-« 
ness with a paltry sum of Rs, 2,000 saved 
by him from his salary cannot be accept- 
ed for reasons already discussed by me 
earlier, Quite apart from the source of 
capital of this firm it is clear that other 
members of the joint family were freely 
participating in the business of this firm. 
Prima facie, therefore, we are satisfied 
that Piki Trading Corporation is also a 
joint family business. As I have noticed 
earlier there is ample evidence of pos- 
session of a nuzjeus of joint family assets 
and, therefore, the onus of proving that 
the two firms did not form part of the 
joint family business, but were separate 
businesses of the appellants was upon 
them, and prima facie they have failed 
to discharge this onus 

40. For the reasons mentioned 
above this appeal fails and is accordingly 
dismissed. Costs of the appeal will be 
costs in the suit, Having regard to reali- 
sation of two sums of Rs. 75,000 and Rs. 
15,000 as hereunder mentioned, the order 
under appea! is modified as follows: 


41, Under orders of this court the 
appellants’ solicitor has received a sum 
of Rs. 75,000 from Bata Shoe Co, Ltd., 
and another sum of Rs. 15,000 from Phi~ 
lips India Ltd. These two sums aggregat- 
ing Rs. 90,006 have been deposited in 
bank under orders of court The appel- 
lants’ solicitor is directed to invest the 
said sum of Rs. 96,000 in a nationalised 
bank in short call deposit for a term not 
exceeding 6 months at a time, to be re- 
newed from time to time and to hold the 
said sum together with interest free from 
lien and subject to further orders of 
court. The appellant will be at liberty 
to withdraw the said amount or any por- 
tion thereof upon furnishing security to 
Oe satisfaction of the Registrar, Original 

ide. 


GHOSE, J.:—~- I agree. 
Appeal dismissed. 
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1949), S. 7 (5) — “Landlord has allowed 
pocen structures” —- Meaning of “Allow- 


The word “allow” requires some posi- 
tive sanction or permission or sufferance 
and does not simply mean non-interfer- 
ence, It involves some kind of mental 
operation helpful or conducive to the 
erection of the pucca structure. This per- 
mission and hint to that effect must also 
come prior to the actual construction of 
the pucca structure or at least during the 
constructicn but before completion. The 
mere acquiring of knowledge through in- 
formation or otherwise about the pucca 
structure at the time of erection or there- 
after or mere seeing of the structure is 
not by itself ‘allowing the structure to be 
erected’, Whether the landlord has allow- 
ed the structure is a question of fact. 
(1960) 64 Cal WN 293, Explained. 

(Para 8) 


(B) T. P. Act (1882), Ss. 106, 110 and 
116 — Notice to quit —- Monthly tenancy 
according to English Calendar stipulating 
one year period from Ist January till the 
end of calendar year — Tenant holding 
over —— Notice to quit with the expiry of 
December — If and when invalid, 


When a tenant under a monthly ten- 
ancy according to English Calendar for 
a period of one year from Ist January 
till the end of that calendar year holds 
over and the same terms of the tenancy 
are adhered to, the new tenancy after the 
holding over also is deemed to have com- 
menced on the ist January of the next 
year. S. 110 therefore does not apply. 
The tenancy being monthly according to 
English calendar a notice to quit with the 
expiry of the last day of the month is 
quite valid and legal. Case law discussed. 

(Para 12) 
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R. BHATTACHARYA, J.:— This se- 
cond appeal has been directed against the 
judgment and the decree passed by the 
Additional District Judge, Burdwan in 
Title Appeal No. 56 of 1956 affirming 
substantially with a minor modification 
the decision dated 30th July, 1956, passed 
by Sri B. C. Das Gupta, Munsif, ist Court, 
Asansol, in Title Suit No, 201 of 1953. 
The appellants are Shambhunath Pal and 
others, the heirs and legal representatives 
of one Chandrabinode Pal, who was the 
defendant in the original suit. The plain- 
tiff-respondent is the Indian Iron and 
Steel Company Ltd. 


2. In short, the case of the Indian 
Iron and Steel Co. Ltd., hereafter refer- 
red to as the Company, was that Chan- 
drabinode Pal took a monthly lease of 
the suit land by executing a deed at a 
monthly rental of Rs. 7/8/- according to 
English calendar month for a period of 
one year starting from the lst of Janu- 
ary, 1939 till the end of the English 
calendar year 1939. It was stipulated in 
that deed amongst other things that 
Chandrabinode would not be entitled to 
make any structure except kutcha one 
for the purpose of a shop. After the ex- 
piry of the period of lease for a year, 
Chandrabinode held over the tenancy and 
continued possession as a monthly tenant ` 
in terms of the lease executed previously 
by him. The plaintiff, on the allegation 
for the improvement of the Burnpur 
Market, wanted to take possession of the 
svit land and therefore, served a notice 
te quit upon Chandrabinode with the ex- 
piry of the month of December, 1950. In 
the plaint the plaintiff Company was 
ready and willing to pay reasonable com- 
pensation to the defendant. The plaintiff 
wanted a decree for eviction amongst 
other réliefs, 

3s To be brief, the case of the 
defendant Chandrabinode was that he did 
not execute any lease as mentioned by 
the plaintiff and that he was a tenant 
under the plaintiff with all rights to make 
buildings on the land and enjoy the land 
as he wished. The defendant further stat- 
ed that with the knowledge and consent 
of the plaintiff he made pucca structures 
on the suit land and as such, he could not 
be evicted according to the provisions of 
the West Bengal Non-Agpricultural Ten- 
ancy Act. 


4, The learned Munsif on hearing 
the parties and on evidence rejected the 
plea of the defendant and found that the 
notice to quit was legal and validly serv- 
ed upon the defendant and that the story 
of the defendant that he had constructed 
pucca structures on the suit land with the 
consent and knowledge of the plaintiff 
was not proved. In the result the learned 
WMunsif decreed the suit. Against that de- 
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cision Chandrabinode took an appeal to 
the learned District Judge and it was 
finally disposed of, as already indicated, 
by the Additional District Judge, Burd- 
wan, who held that the tenancy of the 
defendant was validly terminated and 
that the notice was quite legal and valid. 
He further held that the defendant’s plea 
that he constructed the pucca structure 
on the suit land with the knowledge and 
consent of the plaintiff was unacceptable. 
He, therefore, dismissed the appeal with 
a slight modification that the trial court 
decision should be confirmed subject to 
the payment of compensation payable by 
the plaintiff as indicated in the judgment. 
Against that decision in the Title Appeal 
the instant second appeal has been pre- 
ferred. 

5. Mr, Ghosh, learned Advocate 
appearing on behalf of the appellants, 
canvassed two points challenging the 
decisions of the courts below. The first 
point is that the learned courts below 
ought to have held on the evidence that 


the plaintiff-company had the knowledge. 


about the construction of the pucca struc- 
ture on the. suit land and that the defen- 
dant was entitled to get protection against 
eviction under Section 7 (5) of the West 
Bengal Non-Agricultural Tenancy Act. 
The second ground put forward is that 
the learned courts below should have 
held that the notice to quit was invalid 
in law and, therefore, the suit ought to 
have failed. 


6. Mr. Mitter appearing on be- 
half of the respondent-company has op- 
posed the contentions. 


(f With regard to first point urged 
on the side of the appellants, it kas been 
pointed out that the first appellate Court 
held “it is quite likely therefore that the 
plaintiffs Officers were aware of the ex- 
istence of these pucca constructions.” 
Mr. Ghosh though not very confident in 
his address to this Court on this point 
has submitted that when the learned first 
appellate Court below held that it was 
likely that the plaintiff's officers were 
aware of the pucca construction, it should 
have been held that the defendant was 
not liable to be evicted due to this know- 
ledge of construction in view of the pro- 
vision of Section 7 (5) of the West Ben- 
gal Non-Agricultural Tenancy Act. In 
this connection our attention has been 
drawn to the decision of Dip Narain 
Singh v. Kanai Lal Goswami reported in 
(1960) 64 Cal WN 293. The relevant por- 
tion on which Mr. Ghosh depends will 
appear at page 300 in second column 
wherein it is stated, “We also agree with 
the lower appellate Court that, for the 
application of sub-section (5) of Section 
7. the erection or the existence and conti- 
nuance of the pucca structures must, at 
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least, be shown to have been with the 
knowledge of the landlord even though 
it was or might have been against the 
landlord’s will”, Section 7 (5) of the West 
Bengal Non-Agricultural Tenaney Act 
says that the tenant will get protection 
“if the landlord has allowed pucca struc- 
tures to be erected on the non-agricul- 
tural land”. The question relevant for 
determination is whether in the instant 
case the plaintiff company allowed the 
tenant to erect pucca structures, The 
meaning of the word ‘allow’ is very much 
important. Mr. Ghosh wants us to be 
convinced that in view of the quotation 
just made from the case of Dip Narain 
that, mere knowledge of the construction 
will be sufficient for the defendant to 
claim protection against eviction. We are 
afraid, if the judgment is taken as a 
whole, this solitary sentence cannot be 
construed to mean what Mr, Ghosh wants 
to argue. First of all in the case of Dip 
Narain this Court did not accept the evi- 
dence of the defendant that there was 
any case made out by the defendant to 
get protection. The Court accepted the 
findings of the trial court which rejected 
the plea of the defendant. Thereafter it 
is stated that to prove protection “at 
least” the knowledge of the landlord 
about the construction has got to be prov- 
ed and therefore, it has been indicated 
thereafter whether that knowledge was 
or might have been against the landlord’s 
will is to be considered later. From the 
reading of the entire judgment , along 
with this portion we have no doubt to 
hold that it was meant in the judgment 
that to prove protection the tenant was 
to prove that the landlord allowed pucca 
structures. Now the word “allow” cer- 
tainly implies knowledge of pucca struc- 
ture and therefore the first and essential 
ingredient to prove protection or allow- 
ance. from the side of the landlord is that 
the landlord had knowledge about the 
construction. That should be the first in- 
gredient in the matter of proving allow- 
ance: or permission. If that knowledge is 
proved then the question will arise: whe- 
ther that knowledge was or was not with 
the will to allow or not to allow pucca 
construction. If the interpretation as Mr. 
Ghosh made of this decision is accepted, 
then the question will arise, “If a land- 
lord staying at Banaras is informed by a 
person that his tenant in 24 Parganas has 
constructed a pucca structure, will that 
be sufficient for the defendant to take up 
the. plea that because the landlord had 
knowledge about the construction, there- 
fore, he was entitled to get protection?” 
Again if the tenant constructs pucca 
structure during night against the will of 
and protest by the landlord, it is un- 
thinkable to suggest that mere know- 


ledge of the landlord about the said con~ 
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struction wouid mean that he allowed the 
same. Certainly this proposition is mn- 
practicable and absurd, We hold that the 
meaning as ascribed by Mr. Ghosh is un- 
acceptable to us because the findings of 
the trial court were accepted and in that 
position that Bench did not enter upon a 
thorough discussion as to the meaning of 
the word “allow” or ingredients of that 
Section 7 (5) of the Act. The portion of 
the judgment relied upon by Mr. Ghosh 
is but a passing remark and not any deci- 
sion. 


8. In this connection our atten- 
tion has been drawn to another unreport- 
ed decision of a Division Bench of this 
Court presided over by Das Gupta Jd. 
sitting with Bachawat J., as their Lord- 
ships then were, in the case of Narayan 
Chandra Sen v. Sripati Charan Kumar 
(S. A. No. 425 of 1962) (Cal.). There the 
question arose as to the exact meaning of 
the words “allow pucca structures to be 
erected”, There it was held that the 
landlord- in that case must allow or per- 
mit the tenant to construct at the time of 
erection or before it. The word “allow” 
does not mean any permission subsequent 
to the erection because in the statute the 
words “to be erected” are there, The 
question of permission or allowing after 
the construction, therefore, does not 
arise. Another case has been placed be- 
fore us. That is the case of Pundarikak- 
sha Basu v. Sardar Chandra Singh re- 
ported in AIR 1967 Cal 538. It was, of 
course, a Single Bench decision. P. Chat- 
terjee, J. in that case in connection with 
the construction of Section 7 (5) of the 
West Bengal Non-Agricultural Tenancy 
Act consulted Stroud’s Judicial Diction- 
ary and also discussed the point at 
length to ascertain what was really the 
meaning of the word “allow” in Section 
7 (5) of the Act. There Chatterjee, J. has 
held, “...... I have further held that the 
word ‘allow’ involved some positive sanc- 
tion by the landlord i.e. the landlord 
must state positively either directly or 
indirectly that he would allow the tenant 
to raise pucca structures”, In S. A. No. 
425 of 1962 (Cal.) already referred to, the 
Court held, “On the finding arrived at 
by the learned court of appeal that the 
landlord allowed the pucca structure to 
be retained it is not therefore possible to 
agree with his further conclusion that 
the provisions of Section 7 (5) will apply. 
In order that those may apply, it is ne- 
cessary for the tenant to prove that 
quite apart from the question of landlord 
allowing him to retain structure the land- 
_ lord did allow the structures to be erect- 
ed”, On consideration of the scheme of 
Section 7 (5) of the West Bengal Non- 
Agricultural Tenancy Act and the deci- 
sions placed before us we are of the 
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opinion that the word “allow” means 
some positive sanction or permission or 
sufferance, “Allow” means according to 
Dictionary “Permit”. It implies some sort 
of volition, that is to say, some gesture 
or movement of the mind, may be direct 
or indirect to indicate the mind of the 
subject. Mere acquiring of knowledge 
about erection of the pucca structure 
through information or otherwise is not 
allowing pucca building to be erected. In 
the section we get “has allowed pucca 
structure to be erected”, It clearly shows 
that the permission and hint to that effect 
must come before actual construction of 
pucca structure or at least during con- 
struction but before it is completed. 
Knowledge about the structure at the 
time of erection or after such construc- 
tion or mere seeing of the structure can- 
not by itself be stated to be allowing 
such pucca structures to be erected. Some 
sort of encouragement from the landlord 
must come before or at the time of erec- 
tion of pucca structure by the tenant. 
Otherwise it cannot be said that the land- 
lord allowed the tenant te erect pucca 
structure as contemplated in Section 7 
(5) of the West Bengal Non-Agricultural 
Tenancy Act. “Allow” does not simply! 
mean non-interference. It involves some 
kind of mental operation helpful or con- 
ducive to some act, here “erection of 
pucca structure during its operation or 
previous to such operation’. Whether the 
landlord has allowed pucca structure or 
not will depend on facts and circum- 
stances in each case. In the instant case 
there is no evidence that the plaintiff 
company or any of its competent and 
duly authorised officers had any know- 
ledge about the construction. The story 
of allowing of pucca structure has been 
disbelieved by both the courts below and 
we accept that the said findings are quite 
correct. We, therefore, overrule the first 
contention urged from the side of the 
appellants. - 


9. Let us now deal with the second 
point canvassed before us by Mr. Ghosh 
on the question of notice to quit. Mr. 
Ghosh has submitted that in the instant 
case the notice to quit was with the ex- 
piry of English calendar month. His sub= 
mission is that in view of S. 110 of the 
Transfer of Property Act the notice to 
quit ought to have directed the defendant 
to vacate the suit premises on the expiry 
of the first day of the following month. 
In this connection the learned Advocates 
on both the sides have placed several 
decisions before us. First of all, Exhibit 
1, the deed of lease, executed in the year 
1939 is to be looked into. It is clearly 
stated by the parties that the monthly 
tenancy will start from Ist of January, 
1939 for a period of one year ending with 


y 
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the last day of the year 1939. Clearly, 
therefore, the intention of both the par- 
fies was that the period of one year of 
the tenancy would start from the Ist of 
January, 1939 and last till the expiry of 
3ist December, 1939. The question, there- 
fore, arises whether Section 110 of the 
Transfer of Property Act is applicable, 
We will first discuss the case law refer- 
red to us in this connexion. The first case 
on this point is the case of Benoy Krishna 
Das v. Salsiccioni reported in 37 Cal WN 

= (AIR 1932 PC 279), This is a Privy 
Council decision. In this case Section 110 
of the Transfer of Property Act was con- 
sidered, Now Section 110 speaks about 
the duration of the lease and the compu- 
tation of the lease period. Section 110 of 
the Transfer of Property Act runs as 
follows: 


“Where the time limited by a lease 
of immovable property is expressed as 
commencing from a particular day, in 
computing that time such day shall be 
excluded, Where no day of commence- 
ment is named, the time so limited begins 
from the making of the lease, 


Where the time so limited is a year 
or a number of years, in the absence of 
an express agreement to the contrary, the 
lease shall last during the whole anni- 
versary of the day from which such time 
commences. 

Where the time so limited is ex- 
pressed to be terminable before its expi~ 
ration, and the lease omits to mention at 
whose option it is so terminatle, tha 
lessee, and not the lessor, shall have such 
option”. 

The case of Binoy Krishna Das was one 
of holding over the tenancy. In that case 
there was no clear intention of the party 
as to the starting point and the end of 
the period of lease and it was hald that 
the. first date should be the last date of 
the period of lease in the matter of com- 
putation. We are afraid, the principle 
enunciated there is not applicable in the 
»resent case. We got in our case that both 
the parties agreed that the tenancy for 
one year would extend from Ist day of 
January to the last day of December, 
1939 in computing the period of lease. 
Therefore, there is no necessity to add 
another day after the expiry of lst De~ 
cember, 1939 excluding the Ist January, 
1939. The next case referred to us is the 
ease of Sushil Chunder Neogy v. Biren- 
drajit Shaw reported in 38 Cal WIN 782 = 
{AIR 1934 Cal 3373. This is a decision of 
a Single Bench of this Court presided 
over by ‘Buckland, J. There was a writ- 
ten lease for three years from 1-4-1918. 
There was also holding over by the de- 
fendant. There is no indicaticn fn the 
lease as to when actually or on which 
date the lease will expire. Consequently, 
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in view of Section 110 of the Transfer of 
Property Act, it was held that the period 
of lease for three years expired at mid- 
night on 1-4-21. Now after the holding 
over the defendant was served with a 
notice to quit and it was held in that case, 
Holding over as monthly tenants, each 
month of their tenancy expired at mid- 
night on the Ist of the succeeding 
month”. Clearly the tenancy after hold- 
Ing over on the expiry of the period of 
lease becomes a monthly tenancy and in 
that case Section 110 of the Transfer of 
Property Act does not apply. This deci- 
sion though cited by Mr. Ghosh, in our 
view, goes against Mr. Ghosh. It has been 
held in this case that the holding over 
tenancy did not require the first day of 
anew tenancy to be excluded to termi- 
nate this tenancy on the expiry of the 
second of every succeeding month. 


10. The next case that has been 
brought to our notice is Deb Das Lala v. 
Abdul Gani, reported in 42 Cal WIN 443 = 
(ATR 1938 Cal 358). This is a Single 
Bench decision of this Court. There was 
a lease for 7 years commencing from 
Ist of Baisakh, 1318 B.S, but it was ex- 
pressly limited upto the year 1324 B.S. 
Here the lease expired on the last day of 
1324 B.S. and not on Ist Baisakh, 1325 
B.S. There was holding over of the ten- 
ancy and it was held that after the hold- 
ing over monthly tenancy commenced on 
the 1st Baisakh and that the notice ter- 
minating the tenancy on the last day of 
Ashar was quite valid, Mr. Ghosh for the 
appellants has referred us to another case, 
Charu Chandra Ghosh v. Bankim Chan- 
dra Sett reported at page 1115 of 42 Cal 
WN. Jt was also a decision of a Single 
Bench of this Court. Ameer Ali J. in this 
ease considered the case of Sushil Chun- 
der Neogy v. Birendrajit Shaw decided 
by Buckland J. as reported in 38 Cal WN 
782 =. (AIR 1984 Cal 837). That decision 
of Buckland J. was followed in the case 
of Charu Chandra Ghosh. The next case 
that has been brought to our notice is 
Calcutta Landing and Shipping Co. Ltd. 
v. Victor Oil Co, Ltd. reported in 48 Cal 
WN 76 = (AIR 1944 Cal 84). Here, there 
was no written lease and the possession 
of the property in question was taken 
by the tenant on 1I-6-36. Notice to quit 
was given to terminate the tenancy with 
the expiry of the Ist December, 1950. In 
that case Sections 106 and 110 of the 
Transfer of Property Act were consider- 
ed. In this decision by the Division Bench 
two separate judgments were delivered— 
one by Rau J and the other by Mukher- 
jea J. There, Section 110 of the Transfer 
of Property Act was considered. Cf 
course a question arose whether that 
section was applicable fn cases of oral 
lease or written lease. Rau J. was of the 
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opinion that the section referred to both 
oral and written leases; whereas Mukher-= 
jea J. was of the opinion that it referred 
to written lease, He, however, found that 
the point was not free from doubt, Ulti- 
mately it was held by Rau J. that the 
tenancy was from month to month and 
relying on the General Clauses Act it was 
found that the month meant in that case 
month under British calendar and, there- 
fore, according to Rau J. the notice to 
quit should have ended with the English 
calendar. Accordingly, the notice was bad. 
Mukherjea J. held, “As no time was fixed 
by the lease itself, there could be no 
question of expressing it to begin from 
a particular date, and Section 110 of the 
Transfer of Property Act has in these 
circumstances got no application whatso~ 
ever”. In this case, according to him, the 
tenant possessed from Ist June, 1936 and 
rents had been paid all along according 
to the month of English calendar and 
there was nothing to say that the first 
day of June was intended to be excluded 
from the month of tenancy. Accordingly, 
it was held that the lst day of the ten- 
ancy should not be excluded and there 
yin no question of computation of the 
ease. 


11. The next case for considera~ 
tion is Kedar Nath v. Ramendra Nath re- 
ported in 50 Cal WN 306 = (AIR 1946 
Cal 460), It is also a Single Bench deci~ 
sion and the Bench was presided over by 
Henderson J. Here Section 110 of the. 
Transfer of Property Act was considered. 
Of course, according to Henderson J., 
Section 110 relates to both oral and writ~ 
ten lease and it was further held that as 
no time was limited by the lease Section 
110 did not apply. He considered the de- 
cision in 48 Cal WN 76 = (AIR 1944 Cal 
84) and agreed with Mukherjee J. on the 
principle enunciated in that case. There 
is another case in (1946) 50 Cal WN 461. 
That is the case of Usharani Debi v. The 
Research Industries Ltd. In this case also 
Section 110 of the Transfer of Property 
Act came to be considered and Gentle J. 
considered several cases including cases 
reported in 37 Cal WN 1 = (ATR 1932 PC 
279); 42 Cal WN 1115 and 48 Cal WN 6 
= (AIR 1944 Cal 84) and he held, “The 
provisions of Section 110 apply only to 
a lease in which the period of its tenure 
is expressed. In my view, Section 110 
does not apply to a monthly tenancy......” 


12. During argument two other 
cases were referred to. One is Indian Iron 
and Steel Co. Lid. v. Baker Ali reported 
in 64 Cal WN 641 = (AIR 1961 Cal 515) 
(SB) and another is Bhawanji Lakhamshi 
v. Himatlal Jamnadas reported in AJR 
1972 SC 819. The. first case was a decision 
by the Special Bench of this Court. 
There, the question of computation of the 
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year of tenancy in West Bengal Non- 
Agricultural Tenancy Act was considered 
and it was held, “...... where we have to 
construe ‘a year of the tenancy’, the 
starting point would similarly be, so far 
as the first year is concerned, the date of 
commencement of the tenancy according, 
again, to its own calendar, and, so far 
as succeeding years are concerned, the 
dates of respective anniversaries of the 
said date of commencement of the ten- 
ancy” and ultimately the answer to the 
question referred to the Special Bench 
Was given in the following terms:— 


“That, under Section 9 (1) (b) (iti) of 
the West Bengal Non-Agricultural Ten- 
ancy Act, 1949, in the absence, of course, 
of a contract to the contrary ‘a year 
of the tenancy’ means a year or a period 
of 12 months according to the ealendar 
of the particular tenancy, starting with 
its date of commencement or any anni- 
versary thereof.” 


This decision was ultimately confirmed 
by the Supreme Court in the case which 
has been reported in AIR 1967 SC 77. In 
the other case reported in AIR 1972 SC 
819 the question about holding over of 
tenancy was considered and in that case 
it was held that the holding over as indi- 
cated in Section 116 of the Transfer of 
Property Act after the expiry of the fix- 
ed period of lease on the assent of the 
landlord to the continuance of possession 
of the property under the previous ten- 
ancy, will create a new tenancy. That is 
to say, after the expiry of the fixed lease, 
by new agreement, directly or indirectly 
the parties could assent to a new tenancy. 


‘Practically speaking, in our view, a ten- 


ancy held over referred to in Section 116 
means continuation of possession of the 
demised property under a new tenancy 
created by the parties after the expiry of 
the previous tenancy in the same terms 
and conditions as far as practicable if 
not contrary to the intentions of the 
parties, In this case, as we have already 
noted, the tenancy was monthly accord- 
ing to the lease (Ext. 1) and the parties 
intended that the lease should continue 
for a year commencing from the Ist of 
January, 1939 to the last date of Decem- 
ber, 1939. It shows that the monthly ten- 
ancy would be from the Ist of every 
month and after the holding over, it was 
clear that the defendant continued pos- 
session on the basis of a tenancy accord- 
ing to the same terms of tenancy and the 
tenancy was to take effect from the Ist 
January, 1940 and for every month, The 
parties, there is no doubt, acted accord- 
ing to that tenancy running month to 
month according to the English ealendar. 
The new tenancy after holding over is 
to be deemed to have commenced on the 
same day of the year as in the original 
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lease after its expiry, that is to say, here 
the tenancy started from Ist of January, 
1940. In our view, therefore, Section 110 
of the Transfer of Property Act relied 
upon by Mr. Ghosh is not applicable in 
the instant case and the tenancy being 
month to month according to English 
calendar, the notice to quit terminating 
the tenancy as given in this case ending 
with the last day of the month was quite 
valid and legal. In this view of the mat~ 
fter, we find no substance in the second 
contention of Mr. Ghosh as well. 


O B Mr, Ghosh for the appellants 
has prayed that in case the appeal is dis« 
missed his clients may be allowed some 
time to vacate the suit premises, Consi- 
dering the circumstances of this case we 
allow the appellants to vacate the suit 
premises on or before the last day of 
August, 1974, failing which the Jandlord~ 
respondent shall be at liberty to execute 
the decree according to law. 

14. No other points have been 
urged on the side of the appellants. 

15. In the result, the appeal is 
dismissed with costs, hearing fee is as- 
sessed at/five gold mohurs. The judgment 
and the decree of the appellate court be~ 
low are hereby affirmed, 


SEN GUPTA, J.:— I agree. 
Appeal dismissed, 
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Amulya Ratan Mukherjee and others, 
Appellants v, Kali Pada Tah and others, 
‘Respondents. 

A. F, A. D. No. 427 of 1961, D/~ 18-2~ 
1975.* 
(A) Civil P. C. (1908), 0. 7, R. T — 
Relief of recovery of possession claimed 
on ground of determination of tenancy of 
defendants by notice — Grant of relief 
on ground that defendants were rank 
trespassers — Held, valid. 


In the suit for declaration of title, 
and recovery of possession the plaintiffs 
case was that the defendants were ten=« 
ants and that their tenancy was deter- 
mined by a notice to quit. It had been 
stated that the said defendants had be- 
come trespassers after determination of 
tenancy. The plaintiff paid ad valorem 
court-fee on the value of the property. 
The parties fought out the case on the 
question of title and they led evidence at 
length knowing their own cases. A rele- 


*(Against decision of lst Addl. Sub-J., 
Burdwan, in Title Appeal No. 37 of 
1969.) 
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vant issue as to question of title was also 
framed, The courts below came to the 
finding that the plaintiff hac his right, 
title and interest in the property but had 
been dispossessed by the defendants for 
a period not more than 12 years and that 
the defendants had no right, title or inte- 
rest in the property as alleged by them: 

Held that the courts below were 
justified in passing the decree for decla- 
ration of plaintiffs title and for passing 
a decree for recovery of khas possession 
of the suit property by evicting the de- 
fendants who had been proved to be tres- 
passers, (1903) ILR, 25 All 256 (FB), Rel. 
on. (Para 8) 

It is not correct to say that as the 
plaintiff wanted to have a decree for re- 
covery of khas possession on the allega- 
tion that the defendants’ tenancy was 
terminated by a notice to quit, the courts 
below were wrong in holding that the 
plaintiff was entitled to get khas possas- 
sion on the ground that the defendanis 
were rank trespassers. (Para 8) 
Cases Referred: Chronological Paras 
(1903) ILR 25 All 256 = 1903 All WN 18 

(HB) 8 

Dilip Kumar Banerjee fer Ganga- 
narayan Chandra, for Appellants; Jna- 
nendra Mohan De, and Sankar Mukher-~ 
fee, for Respondents. 

JUDGMENT :— This appeal is by 
some of the defendants against the deci- 
sion of the Ist Additional Court of the 
Subordinate Judge, Burdwan in “Title 
Appeal No. 37 of 1960 affirming the 
fudgment and decree passed by the Court 
of the Munsif at Kalna in Title Suit No. 
31 of 1958 in favour of the plaintiff and 
against the defendants. 

Be In short, the plaint allegation 
is that on .06 acre of land appertaining 
to C. S. plot No. 850 under khatian No. 
342 in Mouza Madhupur, the plaintiff 
Kalipada Tah constructed two shop rooms 
which are the subject-matter o7 the suit. 
The landlords in respect of the land in 
C. S. plot No. 850 were Manmatha Chat- 
terjee and others. Subsequently the de- 
fendant No. 25 purchased the interest of 
the landlords and became the landlord of 
the plaintiff. The plaintiff had his own 
shops in the two rooms- on the land in 
plot No. 850 upto 1340 B.S. Later on he 
let out the suit rooms to one Kalipada 
Mukherjee who carried on his sweet- 
meat shop there upto Chaitra, 1354 B.S. 
Thereafter, Kalipada left the rooms and 
plaintiff took possession of the same and 
let out the eastern room to the defendant 
No, 1 in Aswar, 1355 B.S. at a monthly 
rental of Annas 8 and in Aswin 1355 B.S. 
he let out the western room to the de- 
fendant No. 2 at the same montl_ly rental 
of Annas 8, According to the plaint, they 
occupied the rooms as tenants :nd paid 
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rents to the plaintiff. Subsequently they 
stopped paying rents in collusion with 
each other. The allegation is that in con- 
spiracy with defendants Nos. 3 to 25, the 
defendants Nos. 1 and 2 set up a false 
claim that théy were tenants under the 
said defendants Nos. 3 to 24, The plain- 
tiff, therefore, determined the tenancy of 
the defendants Nos. 1 and 2 by a notice 
to quit which was refused, Thereafter, 
the present action for eviction of the de- 
fendants Nos. 1 and 2 and for realisation 
of arrears of rent was started. It has been 
alleged by the plaintiff that the defen- 
dants Nos. 1 and 2 fraudulently got the 
current revisional settlement records in 
their favour and that the-same are in- 
correct., 

3 This suit was contested by all 
the defendants and their defence is more 
or less the same, The defendants’ case is 
that the defendant No. 25 purchased the 
(Mahal including the suit land and obtain- 
ed possession thereof. The suit land was 
lying fallow and covered with shrubs. 
The plaintiff had already abandoned his 
former tenancy and the defendant No. 25 
entered into the suit land in 1344 B.S. 
Subsequently, he settled 1/3rd share of 
the Mahal including the suit property to 
defendants Nos. 15 to 19 and 21 by a 
registered deed dated th of Chaitra, 
1350 B.S. and that 2/8rd share of the 
Mahal also including the suit property to 
defendants ‘Nos. 3 to 5 and 8 to 13 by 
another registered deed of the same date. 
The defendants’ case further is that the 
defendants Nos. 3 to 24 possessed the suit 
property by virtue of the settlement and 
they settled a part of the lands in the 
north-western portion of the suit pro- 
perty with defendant No. 2 in Aswin, 
1353 B.S. at an annual rental of Rs. 4 
and another portion lying to the contigu- 
ous north with defendants Nos. 1 and 2 
in Baisak, 1353 B.S, at an annual rental 
of Rs. 2, Annas 8. Thereafter, the defen- 
dants Nos, 1 and 2 raised one room each 
on the land settled at their own costs and 
they had been running their shops in 
their own rooms thus constructed. It has 
been further stated that to the south of 
the rooms built by the defendants Nos, 1 
and 2, the defendant No. 25 raised a 
dochala about four years back from the 
filing of the written statement for ac- 
commodating some Santal labourers. It is 
stated that defendants Nos. 3 to 24 are 
in khas possession of the suit property 
not settled with the defendants Nos. 1 
and 2. The defence allegation is that the 
plaintiff's shop was finally closed in 1336 
B.S., and that his room fell down with- 
in 3 or 4 months of the closure of the 
shop and that since then the suit land 
had been lying fallow. 

4. © The learned Munsif after hear- 
ing the parties and on consideration of 
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the evidence on record, held that the 
plaintiff's rooms are still in existence and 
on the question of possession he found 
that plaintiff was in possession of the 
rooms. The question of abandonment by 
the plaintiff of the suit land or falling 
down of the rooms as alleged by the 
defendants has been disbelieved by the 
learned Munsif. The story of settlement 
in favour of the defendants Nos. 1 and 2 
alleged to have been given by the defen- 
dants Nos. 3 to 24 has also been disprov- 
ed. The trial court, however, did not find 
that the plaintiff's case of the tenancy of 
the defendants Nos. 1 and 2 under him 
had been proved. According to the trial 
court, the clear finding is that defendants 
Nos. 3 to 25 could not prove their pos- 
session of the suit property and that de- 
fendanis Nos. 1 and 2 were possessing 
the suit property before 1353 B.S. Ac- 
cording to the learned Munsif, the defen- 
dants Nos. 1 and 2 were trespassers and 
not tenants under the plaintiff. 


5. Against that decision, an ap- 
peal was taken to the Court of the Dis- 
trict Judge and the said appeal has been 
dismissed by the learned Subordinate 
Judge, On consideration of the materials 
on record, the first appellate Court also 
held that when the defendant No. 25 ac- 
quired the landlord’s interest of the suit 
land by a kobala, the tenancy and the 
shop rooms of the plaintiff were there as 
they were mentioned in the kobala it- 
self. The said Court also disbelieved the 
defence version that the suit rooms were 
constructed by the defendants Nos. 1 and 
2 and that the original rooms of the 
plaintiff fell down. On hearing the par- 
ties, the learned Subordinate Judge also 
held in agreement with the learned Mun- 
sif that the plaintiff failed to prove the 
induction of the defendants Nos. 1 and 2 
as tenants under him in respect of the 
suit rooms as there was no corroboration 
in support of the testimony of the plain- 
tiff. The story about the jungly shrubs 
on the suit land has also been disbelieved 
by the learned Subordinate Judge. It was 
also found by the appellate Court below 
that the story of khas possession by the 
defendants Nos. 3 to 25 had not been 
proved at all, According to the court be- 
low, there was no evidence on record to 
prove that any of the defendants had 
any manner of possession upto the end 
of 1352 B.S. The story of tenancy given 
by the defendants Nos. 3 to 24 to the de- 
fendants Nos. 1 and 2 has not been 
accepted. It has been found that plain- 
tiffs possession continued in the suit pro- 
perty upto 1353 B.S. when according to 
the defence version, the defendants Nos. 
i and 2 came into possession of the dis- 
puted property though as trespassers 
having no lawful title or right, On the 
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question of adverse possession also the 
courts below did not come to the finding 
in favour of the defendants since it has 
‘been held that within 12 years prior to 
the institution of the suit, the defendants 
Nos, 1 and 2 had started occupying the 
suit rooms as trespassers, In this view of 
the finding, the appellate Court also gave 
a decree for eviction of the defendants 
Nos. 1 and 2 as the Munsif did. As the 
defendants Nos. 1 and 2 were not found 
tenants under the plaintiffs, mo decree 
hae passed in respect of any arrears of 
rent. 


6. In this second appeal this Court 
will not interfere with the concurrent 
findings of fact arrived at by both the 
courts below unless the said findings are 
perverse or without evidence. In this case 
it has been found by both the. courts that 
the plaintiff had been in possession of the 
disputed property upto the end of 1352 
B.S. and upto the time when the defen- 
dants Nos. 1 and 2 as admitted by them- 
selves occupied the disputed roams in 
1353 B.S. The courts have found that the 
defendants Nos. 1 and 2 are trespassers 
in respect of the suit properties. The 
alleged settlement set up by the defen- 
dants in favour of the. defendants Nos. 1 
and 2 has been disbelieved. The story of 
surrender of plaintiff's tenancy alleged 
by the defendants has also been disprov- 
ed admittedly on the findings of the 
courts below. The present suit was filed 
by the plaintiff within 12 years from the 
dispossession by the defendants Nos. 1 
and 2 in respect of the suit property. 


7. Now, the point of law canvass- 
ed before me by Mr. Dilip Mukherjee, 
the learned Advocate on behalf of the 
appellants is that although the plaintiff 
wanted to have a decree for recovery of 
khas possession on the allegation that the 
defendants’ tenancy was terminated by a 
notice to quit, the courts were wrong to 
hold that the plaintiff was entitled to get 
khas possession on the ground that the 
defendants 1 and 2 were rank trespassers 
which is nobody’s case. In the present 
suit the plaintiff's allegation was that the 
defendants Nos. 1 and 2 were tenants 
and that their tenancy was determined 
by a notiee to quit. It has been stated 
that the said defendants had become 
trespassers after determination of ten- 
ancy. The plaintiff has paid ad valorem 
ecourt-fees on the value of the. property. 
Tt has also been found that the plaintiff 
has title to the property but has been 
dispossessed by the defendants Nos. 1 and 
2 for a period not more than 12 years. 
My attention has been drawn to Order 7, 
Rule 7 of the Code of Civil Procedure 
which runs as follows:— 


“Every plaint shall state specifically 
the relief which the plaintiff claims either 


— 
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simply or in the alternative and it shall 
not be necessary to ask for general or 
other relief which may always be given 
as the. court may think just to the same 
extent as if it has been asked for and the 
same Rule will apply to any relief claim- 
ed a, the defendant in his written state- 
ment.” 


8. In this case according to the 
allegation of the plaint the. defendants 
Nos. l and 2 were trespassers in posses- 
Sion of the. disputed property, may be 
after termination of the tenancy but still 
in character the defendants Nos. 1 and 2 
have been described as trespassers, ‘The 
finding of the courts is that the said de- 
fendants had no right, title and interest 
to remain in the property. The prayer 
for recovery of possession is there. The 
plaintiff wants a declaration of his title 
and also injunction against the other de- 
fendants so.that they may not disturb his 
possession. In this case, there was an 
issue framed by the court which runs as 
follows:— 


__ Has the plaintiff, has alleged right, 
title and interest in the suit property and 
can he get a decree for recovery of khas 
possession as prayed for? 


It appears that both the parties knew 
that they were to establish their respec- 
tive title to the suit property. The parties 
adduced evidence with their eyes open 
and with the full knowledge of their res- 
pective case. The defendants knew that 
they were to show and prove that the. 
plaintiff's tenancy right was terminated 
by surrender or abandonment and the 
plaintiff knew that he had to prove his 
subsisting title to the suit property. 
After this open contest, the courts below 
came to the findings that the plaintiff had 
his right, title and interest in the pro- 
perty and that the other defendants had 
no right, title or interest in the property 
as alleged by them. It has further been 
found that the plaintiff is entitled to get 
recovery of possession by evicting the 
defendants Nos. 1 and 2 who have been 
proved to be trespassers. In view of these 
circumstances, the court is justified to 
award proper and necessary decree as 
the facts would demand. In this case, the 
court felt that justice demanded that the 
plaintiff should be given possession of the 
disputed property by evicting the tres- 
passers viz. the defendants Nos. 1 and 2. 
Under Order 7, Rule 7 the court is justi- 
fied to pass suitable decrees. The case of 
Abdul Ghani v. Musammad Babni decid- 
ed by the Full Bench of the Allahabad 
High Court reported in (1903) ILR 25 All 
256 (FB) may be referred to in this con- 
nection, In that case the plaintiff claimed 
possession against the defendant on the 
allegation that the defendants’ tenancy 
under him was terminated by a notice to 
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quit. The defendant denied tenancy and 
asserted her title by adverse possession. 
It was held that the plaintiff was the 
owner of the house but the defendants’ 
tenancy was not proved, It was found 
that the defendants occupied the house 
with the permission of the plaintiff. The 
Court, therefore, allowed a decree for 
possession in spite of the fact that the 
ease of tenancy had not been proved. The 
principles laid down in that case may be 
applied here, In the instant case before 
me, the parties fought out the case on the 
question of title and they led evidence 
at length knowing their own cases. A 
relevant issue as to the question of title 
was also framed. Plaintiff’s title has been 
proved but the defendant has been prov- 
ed to be trespasser. By the findings of 
the courts and also by the decree passed, 
the cases of the parties were not pre- 
judiced in any manner but on the other 
hand proper justice has been done. Mere 
ineffective and unsubstantial technicality 
will not prevent any party from getting 
proper decision from the Court. No in- 
justice has been done to any of the par- 
ties. Ad valorem court-fees were paid. 
There is no difficulty in passing the de- 
cree for declaration of plaintiff's title and 
for passing a decree for recovery of khas 
possession of the suit property by evict- 
ing the defendants Nos. 1 and 2. 


9. In the result, the appeal fails 
and the same is dismissed with costs 
against the contesting respondents. I as~ 
sess hearing fees at 5 gold mohurs. 


Appeal dismissed. 
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Suraj Nath Prosad Kedarnath, Peti- 
tioner v. Union of India, Respondent. 

A. F. A. D, No, 49: of 1963, D/- 29-1- 
1975. 

- (A} Railways Act (1890), Ss. 72, 72-A 

and %5 — Before 1961 amendment — 
Consignment tmder Risk Note “X” at 
ordinary rate though its contents and 
value declared under S. 75 — Non-deli- 
very at destination — Suit for compensa- 
tion — Burden of preof — Proof of loss 
— Mere admission by Railway in written 
statement not enough — Burden not dis- 
charged by Railway — Railway held 
liable for compensation, (Evidence Act 
(1872), S. 114 (g). 

A consignment of silver bars was 
booked by the plaintiff for carriage, by 
the defendant Railway under Risk Note 
“X” after declaring the contents and 
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value thereof but without peying any 
special fee or rates for the goods to be 
insured under 5., 75, Railways Act The 
plaintiff brought 2 suit for compensation 
for non-delivery of the goods to the con= 
signee at the destinaticn alleging wrong- 
ful deprivation or conversion by the Rail- 
way. The written statement of the defen- 
dant alleged that the loss of consignment 
was due to misconduct of Railway em- 
ployees by delivery of the consignment 
to a third party without the production 
of the railway receipt. A condition in risk 
note “X” provided that the railway was 
exempt from liability for any loss, des- 
truction or deterioration of goods when 
it was booked under ordinary risk and not 
special rates. Held (i) that under the law, 
in case of non-delivery of the consign- 
ment, the railway administration is bound 
to make a disclosure showing how the 
goods or the consignment was dealt with 
at different stages as the same is within 

e special knowledge of the railway ad- 
ministration, In case of failure to. make 
such a disclosure by the railway admin- 
istration an adverse inference can be 
made against them under Section 114 (£), 
Evidence Act, {Para 10) 


_. Gi) That the loss contemplated by the 
risk note and S. 75 is loss to the Railway 
during the period elapsing between deli- 
very to Railway for carriage and delivery 
to consignee at destination. Non-delivery 
by itself does not indicate loss of «he 
foods. In such cases the railway admin- 
istration cannot rely upon the provisicns 
of the risk note which prima facie exempt 
it from liability unless evidence has been 
adduced which satisfies the court that 
loss, in fact, has occurred. The onus to 
prove loss was on the Railway. In the 
absence of proof of loss of the goods so 
consigned by the railway administration 
the claim of the plaintiff becomes simpli- 
citer a claim for damage for non-delivery 
of the goods. The railway administration 
having failed. to discharge the onus which 
lies heavily on them to prove the less of 
the goods booked was Hable for non-deli- 
very of the goods so booked. 

(Paras 11, 12, 23, 24) 


_ (BY Evidence Act (1872), S. 18 — Ad- 
mission in pleading — Person making ad- 
mission cannot take advantage of it — It 
is not evidence — Party in whose favour 
it is made may get its benefit, (Para 10) 

(C) Limitation Act (1908), S. 14 (1) — 
Exclusion of time taken for Civil Pro- 
ceeding in wrong court — Conditions re- 
quisite — Good faith and due diligence 
essential, 

In order to get a benefit of the provi- 
sions of S. 14 the court must be satisfied 
that the person acted in good faith, and 
proceeded with the case with due dilig- 
ence, The question depends on the facts 
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of each case. Mere filing a suit in a wrong 
court in the. absence of evil intention 
does not prima facie show want of good 
faith. Jf the plaintiff proceeds honestly 
the question of want of good faith does 
not arise, even if he acts negligently, If 
a person files a suit in a court in the 
belief that the said court has got jurisdic~ 
tion to entertain the same without evil 
intention but honestly to have bis 
remedy, it cannot be said that the suit 
was not filed in good faith. (Para 18) 

Where a suit for compensation 
against a Railway was filed in the Origi- 
nal Side of the Calcutta High Court on 
the basis of a High Court decision hold- 
ing that the giving of notice under S. 80, 
Civil P. C., constitutes a part of the cause 
of action so as to give territorial juris- 
diction but the suit was dismissed by the 
High Court for want of jurisdiction 10 
years thereafter, it was held that the 
benefit of S, 14 was available <o the 
plaintiff when he filed a fresh suit in the 
proper court without any umnnezessary 
delay. It could not be said that the plain- 
tiff had not acted in good faith in not 
withdrawing the suit immediately when 
the High Court had taken a contrary 
view in a subsequent decision during the 
pendency of the suit holding that notice 
under S. 80 did not form a part of the 
cause of action. (Paras 18, 25) 
Cases Referred: Chronological Paras 
AIR 1960 Cal 391 = 64 Cal WN 502 25 
(1959) 63 Cal WN 253 14 
AIR 1958 SC 767 = 1959 SCR 564 25 
AIR 1953 All 318 = 1952 All LJ 751 15 
AIR 1952 Cal 35 = 56 Cal WN 83 ciate 


AIR 1951 Cal 37 = 55 Cal WN 113 18 
AIR 1946 All 198 = 1945 All LJ 543 15 
AIR 1926 Cal 612 = 30 Cal WN 209 238 
AIR 1924 Cal 725 = 28 Cal WN 1001 = 

ILR 51 Cal 615 29 
AIR 1918 Bom 148 = 20 Bom LR 591 13 
(1909) 13 Cal WN 82 = 4 Ind Cas 318 16 


A. D. Mukherjee and N. K. Ganguli, 
for Petitioner; S. K. Roy Chowdhury, for 
Respondent. 

SEN GUPTA, J.:—This appeal arises 
out of a suit to recover Rs. 9,875 as com- 
pensation for goods and consigned by the 
plaintiff for carriage by railway which 
were not delivered to him. 


2. The damage for non-delivery 
of goods entrusted to the railway for 
carriage was claimed under the follow- 
ing circumstances:— 


On the 26th July, 1947 the plaintiff 
delivered to the East Indian Railway at 
Howrah Station two bars of silver bear- 
ing Nos. 10196 and 259 weighing 1 md. 31 
seers for carriage to Balia Station on 
Oudh and Tirhut Railway now North- 
Eastern Railways and for delivery of the 
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same to the consignee thereof. The East 
Indian Railway now Eastern Railway ad~ 
ministration accepted the said goods to be 
carried and delivered as per receipt No. 
‘C-003343 granted on that account, The 
plaintiff made a declaration of the condi- 
tions and value of the consignment prior 
to acceptance of the articles by the rail- 
way administration for carriage. On re- 
peated demands the railway administra~ 
tion did not deliver to the plaintiff the 
Said goods or any part thereof, value 
whereof on or about the date was Rs. 
9,875 including the incidental charges and 
railway freight ete. The notices under 
Section 77 of the Indian Railways Act 
and under Section 80 of Code of Civil 
Procedure were thereafter served upon 
the defendants. It was alleged that the 
defendant wrongfully detained the goods 
or otherwise converted the same to their 
own use and have wrongfully deprived 
the plaintiff of those articles; the plain« 
tiff then filed the suit being Suit No. 3056 
of 1943 in the Original Side of the High 
Court on the 6th September, 1948. The 
said suit was disposed of on November 
25, 1958 and the same was dismissed on 
the ground of want of territorial juris- 
diction of the High Court. This suit was 
filed in the Court of Subordinate Judge at 
Howrah on 10-12-58, The plaintiff con= 
tends that the period during which the 
suit was proceeding in the Hon'ble High 
Court should be deducted for counting 
period of limitation. 


3. The defence taken was that the 
suit as filed by the plaintiff was hit by 
the provisions of Section 75 of the Indian 
Railways Act. According to the defence, 
the consignment being excepted articles 
was liable.to be insured under Section 75 
of the Indian Railways Act (hereinafter 
referred to as the Act) and that the con~ 
signor was required to pay a percentage 
on the value of the consignment as insur- 
ance charge. As the consignor elected not 
to pay the insurance charge and executed 
a risk note in form ‘X’ wherein the rail« 
way administration was absolved from all 
the responsibility for loss of the consign- 
ment arising from any cause whatsoever, 
Their further defence was that the suit 
was barred by limitation as according to 
them the provisions of Section 14 of the 
Limitation Act was not attracted to the 
instant case as the plaintiff failed to pro~ 
secute the suit in the.-Hon’ble High Court 
with good faith and with due diligence, 


4. The Court of first instance 
allowed the claim of the plaintiff. The 
Court of appeal below, however, dismiss« 
ed the claim of the plaintiff altogether. 
The plaintiff has appealed to this Courf. 

5. Mr, Mitter has challenged the 
finding of the learned Additional District 
Judge, Howrah on the ground that the 
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learned Judge wrongfully used the state- 
ment made by the defendants in the 
written statement as a substantive piece 
of evidence, According to Mr. Mitter, the 
learned Judge has also failed to consider 
the question of onus in such cases, The 
finding of the learned Court of appeal 
below that the suit was barred by limita- 
tion and the plaintiff was not entitled to 
get the benefit of Section 14 (1) of the 
Limitation Act, has also seriously been 
challenged in this appeal. 

6. { shall take up the first point 
urged by Mr. Mitter, first. To understand 
the said point it is better to quote the 
relevant portion of the provisions of Sec- 
tion 75 of the Act which stood as iol- 
lows:— 

75 (1) When any articles mentioned 
in Schedule 2 are contained in any parcel 
or package delivered to a railway admin- 
istration for carriage by railway, and the 
value of such articles in the parcel or 
package exceeds three hundred rup2es, 
the railway administration shall not be 
responsible for the loss, destruction or 
deterioration of the parcel or package 
unless the person sending or delivering 
the parcel or package to the adminis-ra- 
tion caused its value and contents to be 
declared or declared them at the time of 
the delivery of the parcel or package for 
carriage by railway, and, if so required 
by the administration, paid or engaged to 
pay a percentage on the value so declared 
by way of compensation for increased 
risk. 

(2) eveoneeuaaase bar 
The above section clearly provides that 
the railway administration would not be 
responsible for the loss, destruction or 
deterioration of the parcel unless the ver- 
son sending the parcel has declared the 
value of the goods at the time of the deli- 
very of the parcel for carriage by railway 
and has paid or engaged to pay a per- 
centage on the value so declared, if re- 
quired to do so by the administration. 
Unless both these conditions were com- 
plied with, no responsibility was fixed to 
the railway administration for the loss of 
the parcel, 

7. Mr, Roy Chowdhury appearing 
for the. Union of India has contended that 
those conditions were not fulfilled by the 
plaintiff. It is no doubt admitted that the 
declaration of the value of the goods con- 
signed was made by the plaintiff but be- 
ing required to pay a certain percentage 
on the value so declared as the charge of 
insurance, the plaintiff failed to comply 
with the same. As such, it is submitted 
that the plaintiffs suit was hit by the 
provisions of Section 75 of the Act. 

8. In the instant case virtually 
there.is no difference in opinion as tc the 
declaration required to be made under 
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Section 75 of the Act. There is no denial 
that the plaintiff filed the declaration as 
required. The plaintiff also did not deny 
the fact that the charges required to pay 
for insurance were not paid. In this back- 
ground it has got to be seen whether the 
plaintiff can realise the damage for non- 
delivery of the goods as claimed. 


9. The most important point 
which is raised in this appeal is as to the 
meaning of ‘loss’ as appears in Section 75. 
It is contended by Mr. Mitter that Section 
75 of the Railways Act absolved the de- 
fendant from liability only in case the 
defendant proved that the parcel has been 
lost not only to the plaintiff but also to 
the railway administration, Mr. Roy 
Chowdhury has drawn our attention to 
paragraph 7 of the written statement 
where the defendant wanted to suggest 
that loss was due to the misconduct of 
the railway employees who were entrust- 
ed with the duty of delivery of the dis- 
puted goods to the consignee and that 
those railway employees must have mis- 
conducted themselves for some ulterior 
motive in delivering the said goods to 
one M/s. Jogendranath and Ranendra 
Nath without production of any railway 
receipt or furnishing any indemnity bond. 


_ I On the pleading, however, it 
is seen the consignment was received by 
the receiving station. Other part of the 
statement made by the defendant in the 
written statement might be an admission 
on their part that those goods were hand- 
ed ever to other persons and that too 
without taking any receipt whatsoever. Jt 
may, however, be noted that there is no 
evidence to prove this part of the story 
as set up by the defendant. A person 
making any admission in his pleading 
cannot take an advantage of the same; 
the party in whose favour the admission 
is made may get benefit of the same. In 
the instant case the defendant made 
some statement making certain allega- 
tions against the railway employees. That 
part of the statement has not been ad- 
mitted by the plaintiff anywhere. The 
goods were handed over to the railwav 
administration for carriage to its desti- 
nation, Under the law, in case of non- 
delivery of the consignment, the railwav 
administration is bound to make a dis- 
closure showing ‘how the goods or the 
consignment was dealt with at different 
stages as the same: is within the special 
knowledge of the railway administration. 
In case of failure to make such a disclo- 
sure by the railway administration an 
adverse inference can be made against 
them under Section 114 (g) of the Indian 
Evidence Act, The goods are admitted to 
have been received by the destination 
station. The records of the same, if pro- 
duced, would have shown that the goods 
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were still lying in the same railway sta- 
tion. The production of such a document 
could have easily dispelled the truth of 
the statement made by the defendant in 
the written statement, that those goods 
were handed over to other person as 
alleged therein. The onus in such cases 
is undoubtedly on the railway admin- 
istration to prove the loss of the goods 
-as alleged by them. Mere assertion in the 
written statement is no proof of the same. 
Curiously enough in the instant case not 
a single witness has been examined, nor 
a single document has been produced by 
and on behalf of the railway administra- 
tion in support of the contention. made 
by them. 


11. Mr. Roy Chowdhury has, how-~ 
ever, contended that the “loss” should be 
inferred to have been established by the 
admission of the plaintiff that the con- 
sipnment was not delivered to him. The 
said contention of Mr. Roy Chowdhury 
is not acceptable inasmuch as that non- 
delivery or mis-delivery of goods may be 
due to loss or may be due to other causes. 
There might be cases in which goods 
might be kept in godown of the railway 
administration without making any seri- 
ous efforts to find them out, The goods 
remaining in custody of the railway ad- 
ministration can under no stretch of ima~ 
gination be said to have been lost. There 
might be various other circumstances 
under which the goods might remain in 
the custody of the railway administra- 
tion, which may not be delivered to the 
consignor. I should not endeavour to ex- 
haust enumerating the instances of such 
cases, Jt is enough to say that non-deli- 
very by itself does not indicate loss of 
the goods. In such cases the railway ad- 
ministration cannot rely upon the provi- 
sion of the risk note which prima facie 
exempt it from liability unless evidence 
has been adduced which satisfies the 
court that loss, in fact, has occurred. 
Such a point was raised though in con- 
text in risk note form ‘B’ and in Chapter 
VII of the Railways Act (IX of 1890), The 
point was considered by Suhrawardy and 
Page JJ. in the case- of East Indian Rly. 
Co. v. Jogpat Singh reported in 28 Cal 
WN 1001 = (AIR, 1924 Cal 725). The ob- 
servation of their Lordships clinches the 
issue and as such it may be narrated 
here. 

“It does not, therefore, necessarily 
follow that by proving the non-delivery 
of such goods the “loss” of the goods is 
also proved, for non-delivery or mis-deli- 
very of goods may be due to “loss” or 
may be due to other causes.” 

Their Lordships further held that: 

“Except in cases where the plaintiff 
admits that the goods have been lost, a 
Railway Company is not entitled to rely 
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upon the provisions of the risk note which 
pro tanto exempts it from liability unless 
and until thə evidence has been adduced 
which satisfies the court that a loss has 
occurred,” 


OBR The above observation is ap- 
plicable with all its force in the instant 
case. In the absence of proof of loss of 
the goods so consigned by the railway ad- 
ministration the claim of the plaintiff be- 
comes simpliciter a claim for damage for 
non-delivery of the goods. The railway 
administration having failed to discharge 
the onus which lies heavily on them to 
prove the loss of the goods booked, there 
is no escape from the liability for non- 
delivery of the goods so booked. 


13. Our attention has been drawn 
to certain observation of Kajiji, J. made 
in the case of Ramchandra Jagannath v. 
G. I. P. Rly. Co. reported in AIR 1918 
Bom 148 wherein it has been observed by 
his Lordship: 

“Negligent misdelivery of goods to 
a person other than the owner is not such 
a loss as is contemplated by Sec. 75.” 


I may mention here that in the back- 
ground of the facts and evidence of this 
case: I do not enter into the discussion to 
find out the circumstances, and to ex- 
haust the same, where “loss” can be said 
to have been occurred as required under 
Section 75 of the Act. The same may be 
considered if and when occasion arises. 
In the instant case, however, as already 
noted there is absolutely no evidence to 
prove the parting with the goods by the 
railway administration at any stage. For 
the reasons stated I need not enter into 
the discussion what happens if the rail- 
way employees remove the same or 
somebody commits theft of the same 
while the goods were in the custody of 
the railway administration. Neither I am 
prepared to enter into discussion to con- 
sider a case where the goods are deliver- 
ed by the railway employees through 
mistake to a person not entitled to re- 
ceive the same. 

14. In this connection I may refer 
to the judgment delivered by Lahiri, J. 
in case of Union of India v, D. N. Mon- 
dal reported in (1959) 63 Cal WN 253, 
wherein it has been held that 

“where railway administration has 
failed to prove the loss, destruction or 
deterioration of the consignment by suffi- 
cient evidence, Section 75 of the Indian 
Railways Act would not be attracted.” 
I most respectfully agree with the same 
and the reason for my acceptance of the 
said principle has already been ascribed 
by me. 

15. Similar point was raised in the 
case of M/s. Banarasi Stores v. President 
of the Union of India, Republic of India 
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reported in AIR 1953 All 318. The princi- 
ple laid down by their Lordships as to 
the burden of proof is the same which I 
have already held, It has been observed 
in the above mentioned decision that the 
burden of proof in the case under Sec- 
tion 75 lies on the administration to prove 
it. In the case cited above the railway ad- 
ministration established by evidence that 
‘loss, in fact, took place, Accordingly, I 
hold that the onus to prove the loss lies 
on the railway administration. In the 
instant case, however, the said onus has 
not been discharged. Mr. Roy Chowdhury 
wanted to rely on the case noted above. 
But the fact disclosed clearly established 
that the railway administration took the 
responsibility to prove the same and in 
fact was able to satisfy the court that the 
loss of the goods so consigned actually 
took place. The fact of the said case 
stands on a different footing, rather the 
principle laid down therein may, how- 
ever, be applicable in the instant case to 
show the question of onus which has in 
an unambiguous term been held to lay 
heavily on the railway administration to 
prove the same. Our-attention has also 
been drawn by the learned Advocate for 
appellant to the case of Governor Gene- 
ral in Council v. Debi Sahai reported in 
AIR 1946 All 198. That is a judgment of 
Division Bench of Allahabad High Court. 
The principle enunciated therein may be 
noted here which supports the finding 
made by me. The relevant portion is be- 
ing quoted here: 


‘Where, in a suit to recover damages 
for non-delivery of a parcel consigned to 
a railway the defendant claims protec- 
tion under the provisions of Section 75 of 
the Railways Act, and the plaintiff proves 
non-delivery it is incumbent upon the 
defendant to show that the parcel had 
been lost or destroyed. The defendant 
must show that everything possible had 
been done to trace the missing articles, 
that the whereabouts of the article were 
not known or must adduce some other 
evidence from which it can be inferred 
that the parcel had been lost before the 
Court can hold in his favour that the par- 
cel had been lost.” 


My finding in this respect gets support by 
the abovementioned decision. 


16. Mr. Roy Chowdhury has 
drawn our attention to a decision of the 
Privy Council in the case of J. Ullman 
and Co. v, Cesar Leubac reported in 
(1909) 13 Cal WN 82. Our attention has 
been drawn to certain observations made 
by their Lordships at p. 87. Mr. Roy 
Chowdhury’s contention is that the aver- 
ment in the pleading may be looked into 
to consider whether the onus has been 
discharged. In the abovementioned case 
their Lordships’ observation was “But on 
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the pleadings, the appellants expressly 
stated that they did not admit the aver- 
ments of title and then lay by. In such 
a situation a plaintiff if he ignores the 
question, does so at his peril for the de- 
fence puts him to prove his title.’ The 
above observation of their Lordships 
shows that the title of the plaintiff, if 
denied by the defendant, has got to be 
established by him. It is well-established 
principle of law that the plaintiff in order 
to get declaration of his title is bound to 
prove his title, more so when it is not 
admitted by the defendant. The above 
observations of their Lordships, there- 
fore, do not support the contention of 
Mr. Roy Chowdhury that mere pleading 
in the written statement may be used as 
a piece of substantive evidence. That 
regulates only the mode of proof and the 
evidence if required. For the reasons 
stated the decision cited above does not 
help Mr. Roy Chowdhury in any way. 


ri For the reasons stated the first 
point raised by Mr. Mitter prevails, and 
the contrary finding of the learned court 
of appeal below that the goods were lost 
to the railway administration cannot be 
upheld. 


18. This leads us to another point 
which has been urged before us. The 
question next arises whether the suit can 
be said to have been barred by limitation. 
Mr. Roy Chowdhury has contended in the 
light of the observation made by the 
learned court of appeal below that the 
suit as framed and filed by the plaintiff 
was barred by limitation. As already 
noted, the consignment was entrusted to 
the railway station at Howrah on 26-7- 
1947 to be carried to Ballia Station on 
Oudh and Tirhut Railway; the suit was 
filed in the Original Side of the High 
Court on 6-9-48 and the same was dis- 
missed on 25-11-58 and the same was re- 
filed in the Howrah Subordinate Judge's 
Court on 10-12-58. It is, however, admit- 
ted by Mr. Mitter, the learned counsel 
for the plaintiff, that the suit of the plain- 
tiff would be barred if the provision of 
Section 14 of the Limitation Act is held 
not to be applicable in this case, but Mr. 
Mitter’s contention is that the plaintiff 
instituted the suit in the Original Side 
of the High Court in good faith and pro- 
secuted the same with due diligence, as 
such provision of Section 14 of the Limi- 
tation Act is attracted in this case. Pre- 
vious to the filing of that suit there was 
aview that service of notice formed 
a part of cause of action, which was ap- 
proved by a Bench decision of this Court 
reported in the case of Dominion of India 
v. Gopal Chandra Tapadar reported in 
55 Cal WN 113 = (AIR 1951 Cal 37), It 
was held therein that the service of 
notice was a part of cause of action. It is, 
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therefore, seen that the plaintiff was 
justified in filing the suit in that Court. 
That does not show want of bona fide on 
his part, as the law as stood at that time, 
justified him in filing the suit in the High 
Court. In the meantime, however, a simi- 
lar point was raised in other suits as to 
the cause of action after the service of 
motice under Section 77 of the Act. The 
learned Judges of the Division Bench 
could not agree with the said view as ex- 
pressed by their Lordships in the case 
referred to above. As such the same was 
referred to the Full Bench which was 
considered and decided by their Lord 
ships (Haries C. J., Das, J. and Banerjee, 
J.) in the case of Mr. Bansi v. Governor 
General of India in Council reported in 
56 Cal WN 83 = (ATR 1952 Cal 35) ŒB). 
Their Lordships were of the view that 
the case reported in 55 Cal WN 113 = 
(AIR 1951 Cal 37) was not correctly de- 
cided. Mr, Roy Chowdhury contends that 
immediately after that decision the plain- 
tiff ought to have withdrawn the suit to 
re-file the same in the Howrah Subordi- 
nate Judge’s Court. I am sorry I cannot 
agree with the said contention of Mr. Roy 
Chowdhury. It is too much to expect of 
a litigant to act like that. Rather to me 
it seems that the plaintiff rightly await- 
ed to have decision in his case in that 
suit which he already instituted in the 
Hon’ble High Court without taking the 
risk of his own judgment. In order to get 
a benefit of the provisions of Section 14 
the court must be satisfied that the per- 
son acted in good faith, and proceeded 
with the case with due diligence. Mere 
filing a suit in a wrong court does not 
prima facie show want of good faith. If 
the plaintiff proceeds honestly the ques- 
tion of want of good faith does not arisé, 
even if he acts negligently. If a person 
files a suit in a court in the belief that 
the said court has got jurisdiction to 
entertain the same without evil intention 
but honestly to have his remedy, it can- 
not be said that the suit was not filed in 
good faith, If, however, a person with 
ulterior motive to put the defendant in a 
difficult position and to harass him files 
the said suit in that court then, of course, 
the question of mala fides comes in, The 
said question, therefore, depends upon 
the facts of each individual case; in the 
absence of evil intention or any such de~ 
signs the institution of the suit by the 
plaintiff in a wrong court cannot prima 
facie show want of bona fides. In the In- 
stant case, however, the facts and cir- 
cumstances already stated would indi- 


cate that the plaintiff very rightly pro- 
ceeded with the suit in the Hon’ble High 
Court and prosecuted the same with due 
diligence till it was dismissed by the said 
court, 
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For the reasons stated both 
the findings of the learned Court of ap- 
peal below are not acceptable to me. In 
the result, the appeal is allowed. The 
judgment and decree passed by the first 
appellate court is set aside and the judg- 
ment and decree of the learned Subordi- 
mate Judge is restored. 


In the result, the appeal is 
allowed with cost. The suit is decreed on 
contest with costs of both the courts. 
Hearing fee is assessed at 10 Gold Mo- 
hurs. The defendant, Union of India will 
deposit the decretal amount in lower 
court within three months from the date 
of signing of the decree by this Court, 
failing which the plaintiff will be at 
liberty to execute the same. 

R. BHATTACHARYA, J.:— 19. T 
agree with my learned brother that the 
appeal should be allowed. But I want to 
make some additions, 


20. Mr. Mitra, the learned Advo- 
cate appearing on behalf of the plaintiff- 
appellant has urged two points. The first 
point is that the learned first appellate 
Court has been wrong to hold that there 
has been any evidence of loss of the arti- 
cles consigned and that the Railways 
were not responsible for such loss due to 
the risk note in form ‘X’ executed at the 
time of consignment. The second point 
urged is that the first appellate Court 
below failed to appreciate the proper 
interpretation of Section 14 of the Limi- 
tation Act and that the finding that there 
was no good faith in prosecuting the first 
ease before the High Court was errone~< 
ous, 


21. With regard to the first point 
urged, the plaintiff's simple case is that 
two bars of silver were delivered by the 
plaintiff to the East Indian Railway at 
Howrah Station for their carriage to 
Balia Station on Oudh and Tirhut Rail- 
way, now North Eastern Railway and for 
delivery of the same to the consignee 
thereof, The plaintiff made a declaration 
of the contents and the value thereof 
but did not pay any special fees or rates 
for the goods to be insured under Sec- 
tion 75 of the Indian Railways Act. It 
was sent on execution of a risk note ‘X’, 
Tt has been alleged that the. defendants 
wrongfully detained the said goods or 
otherwise converted the same to their 
own use and had wrongfully deprived the 
plaintiff of the articles booked. As no 
delivery of the goods consigned was 
made, the claim was laid at Rs. 9,875 in- 
cluding incidental charges and railway 
freight. The defendants contended in 
their written statement with regard to 
the consignment that as the plaintiff did 
not pay. extra charges as required under 
Section 75 of the Indian Railways Act, 


he could not claim any damages specially 
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in view of the fact thet a risk note was 
executed. It has been further stated in 
the written statement that the loss of the 
consignment was due to the misconduct 
of the railway employees who were en- 
trusted with their duties of delivery of 
the goods to the consignee and that the 
said employees delivered the goods to a 
third party for their own benefit without 
production of the railway receipt. The 
learned Munsif who tried the suit, allow- 
ed a decree in favour of the plaintiff 
holding that the plaintiff was prosecuting 
with due diligence and good faith the first 
suit which was dismissed for want of 
jurisdiction and that the plaintiff was 
entitled to get protection under Section 
14 of the Limitation Act in the matter of 
computation of the period of limitation. 
It has been further held that there was 
no loss of consignment during transit as 
mentioned in risk note ‘X’ and that the 
Railways were liable for the goods not 
delivered to the plaintiff due to the mis- 
conduct on the part of the railway em- 
ployees, 


226 The first appellate Court in 
an appeal preferred by the Union of 
India representing the Railways held 
that Section 14 of the Limitation Act was 
not’ applicable as acccrding to him no 
ease of good faith has been proved by the 
plaintiff and that there was the loss of 
the articles consigned by the plaintiff 
as the said goods were wrongly delivered 
by the railway employees at Balia to a 
wrong person, 


23. With regard to the loss or 
otherwise, of the consigned goods refer- 
red to in the first point taken by Mr. 
Mitra, the admitted fact is that the con- 
signed goods were not delivered to the 
plaintiff at Balia. It is further admitted 
and thé@re is no dispute that the plaintiff 
though required to pay higher charges 
for the silver bars consigned under Sec- 
tion 75 of the Railways Act, did not pay 
the excess percentage on the value dec- 
lared by the plaintiff but he executed a 
risk note in form ‘X’, According to the 
risk note in form ‘X’ the condition was 
that as no enhanced rate was paid as 
ordinary rates for carriage was charged, 
the consignor agreed and undertook to 
hold relevant railway administration 
free from all responsibilities for any loss, 
destruction or deterioration of, or damage 
to, the consignment in question from any 
cause whatsoever before, during and after 


transit for the carriage of the 
whole or any part of the said 
consignment. The question, therefore, 


arises whether there has been a case of 
loss referred to in the risk note duly 
proved to absolvé the Railways from 
liabilities. In this connection several case 
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laws have been referred to us. I like to 
mention some of them which are relevant 
for the purpose of decision of the in- 
stant case. There has been some differ- 
ence of opinion as to the meaning of the 
word “loss”, Some of the High Courts 
have held that “loss” of consignment 
means loss to the consignor. But the 
general trend of the decisions of our High 
Court is that the “loss” relevant for the 
purpose of consideration of the risk note 
and Section 75 of the Indian Railways 
Act, must be the loss to the Railways 
accruing during period starting from the! 
time of delivery of the goods te the Rail-| 
ways for carriage to the time when thej 
same is delivered to the consignor or con- 
signee as the case may be at the destina- 
tion. The case of East India Rly. Co. v. 
Jagpat Singh reported in ILR 51 Cal 615 
=|(ATR 1924 Cal 725) is well known. This 
is a decision of a Division Bench of this 
Court constituted by Suhrawardy and 
Page, JJ. There the meaning of the term 
“loss” as used in the risk note and under 
section 72 of the Railways Act was con- 
sidered and in the judgment delivered by 
Page, J. it was held:— 


“In my opinion the term “loss” as 

used in the risk note, and in Chapter VII 
of the Railways Act does not mean pecu- 
niary or other loss suffered by the owner 
of the goods through being wrongfully 
deprived of the possession. use, or enjoy- 
ment thereof, but means loss of the goods 
by the Railway Company while in tran- 
sit and such “loss” occurs whenever the 
Railway Company to which the goods 
have been consigned for conveyance 
involuntarily or through inadvertence 
loses possession of the goods and for the 
time being is unable to trace them.” 
A similar question came to be considered 
in a subsequent case M/s. Gopiram Behari 
Ram v. Agents, East India Railways re- 
ported in 30 Cal WN 209 = (AIR 1926 
Cal 612). This was again a Division Bench 
decision. Here also it was held that in 
case of risk note consigned by the con- 
signor, the loss is to be proved by the 
Railways. The onus is on the railway ad- 
ministration to prove loss. The meaning 
of loss as contemplated under Section 72 
of the Indian Railways Act is the loss of 
the goods to the Railways while in their 
custody before delivery. This loss is not 
loss to the consignor and therefore, the 
Railways are to prove the loss. In this 
case also the case reported in ILR 51 Cal 
615 = (AIR 1924 Cal 725) was referred to 
and relied upon. 


24, In a case like the present one} 
before us, involving non-delivery of con- 
signment, it is the duty of the Railway 
Administration to disclose how consign-| 
ment was dealt with throughout the time’ 
it was in their possession or control and 
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it is their duty also to produce materials 
showing how the consignment was hand- 
led. This is the initial onus upon the de- 
fendant. If the defendant withholds any 
important and material evidence, the 
Railways must suffer due to the pre- 
sumption under Section 114 íg) of the 
Evidence Act. The onus is completely up- 
on the Railways to prove loss even when 
the consignor executes a risk note in form 
X. In the present case, the defendant 
has not adduced any evidence whatsoever 
to show how the consignment was dealt 
with after its delivery for transit. No wit- 
ness has been examined. No document 
has been produced in Court te show any 
loss of the consignment at any stage while 
it was in their custody. The simple state- 
ment in the written statement that the 
consignment was misdelivered to any 
other person or that it was misappropri- 
ated or misdirected by the employees of 
the Railways for their own benefit will 
not be sufficient. That cannot be taken as 
evidence. The learned first appellate 
Court committed a great error in assum- 
ing that consignment was delivered to a 
third party as stated in the written state- 
ment without having any evidence or 
material on record to that effect. Loss of 
any consignment implies that the said 
consignment is irrecoverable. In case of 
loss, either whereabouts of the goods are 
unknown or the goods cannot be got 
back. The “loss” referred to in zbe risk 
note implies a bona fide case of loss. If 
there be a loss due to the deliberate ac- 
tion of the Railway Administration or 
their employees in course of their duties 
in order to defraud the consignor or the 
consignee, or if there be any other mala 
fide case of loss, that cannot come under 
the purview of the risk note 'X’. No party 
can reap the harvest of his own fraud or 
illegal action to his own advantage. This 
is one of the principles of natural justice 
and such a case has not been contemplat- 
ed in the provision of Section 75 of the 
Indian Railways Act or in the agreement 
in risk note ‘X’. In the present case, as 
My Lord has already stated, there has 
been no evidence of loss of consignment 
from the custody of the Railways and the 
Railways have deliberately, it can be 
oresumed, withheld relevant evidence 
which they ought to have disclosed in the 
instant case. Even if it is assumed that 
the consignment has been misdelivered 
or wrongly delivered to a third party by 
tne authorised employees of the Rail- 
ways due to the negligence or lack of 
diligence, that will not, in my view be a 
case of loss because that delivery to the 
third party was made deliberately by the 
employees of the Railways in course of 
their duties. The employees themselves 
were responsible for parting with the 


consignment. It was not a case of loss of 
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consignment. There may, however, be a 
case of loss when the consignment might 
have been by force and against the will 
of the Railway servants taken away by 
some miscreants and the whereabouts of 
the said consignment are not known or 
the same could not be recovered. How- 
ever, the case of loss will be determined 
by the facts and circumstances appearing 
in each case. In the present case, there- 
fore, I should hold that in the absence of 
any prooz of loss of the consignment from 
the custody of the Railway Administra- 
tion, both the courts ought to have held 
that the plaintiff had been able to prove 
his case for recovery of the damages 
claimed in the absence of any loss or 
destruction of the silver bars in question deli- 
vered to the Railways for transit. The defend- 
ant was not entitled to get any protection 
under any of the conditions contained in risk 
note ‘X’. 

25. The next question which »requires 
attention is the qugstion of limitation set up 
by the defendant. In this conmection Mr. 
Mitra wanted to distinguish good faith re- 
ferred to in Section 14 of the Limitation Act 
from that mentioned in General Clauses Act 
and for this purpose the case of Madhav Rao 
v. Ram Krishna reported in AIR 1958 SC 
767 has been referred to. There is no doubt 
that the distinctio is there. In a case under 
S. 14 of the Limitation Act, the material ques- 
tion is not whether the plaintiff was dishonest 
or his acts or omissions were mala fide. 
The real question is whether given due care 
and attention the plaintiff could have acted 
otherwise than as he did. Of course the onus 
is upon the plaintiff to prove his case. For 
this purpose the case already referred to is 
relevant. An unintentional or bona fide mistake 
in filing a case in a wrong Court can be 
taken as having been made in good faith. 
Mere filing of a case in a wrong Court can- 
not by itself be any evidence of mala fides. 
Similarly mere presence of a legal decisieg in 
any case cannot be any evidence of any bad 
faith/or want of diligence. In the present 
case, the suit was originally filed by the 
plaintiff in the Original Side of the High 
Court on 7-9-1948 and after 10 years the 
suit was dismissed on the ground of want of 
territorial jurisdiction. Immediately without 
any unnecessary delay, the present suit was 
filed on the same allegations on 10-12-1958. 
There is no dispute before us that this filing 
would be within time if benefit of Section 14 
of the Limitation Act can be availed of by 
the plaintiff. The suit was filed originally in 
the Original Side of the High Court at 
Calcutta on the ground that within its jurisdic- 
tion the notice under Section 80 Civil 
Procedure Code was served upon the defen- 
dant. The learned Additional District Judge 
however, in the present case, has held that 
during the pendency of the suit, there was 
a decision of this Court which held that mere 
service of notice under Section 80, Civil 
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Procedure Code need not form part of any 
cause of action giving jurisdiction to the 
local Court and therefore the plaintiff ought 
to have withdrawn the case or called for a 
decision from the High Court then and there 
on the question of jurisdiction. According 
to him as the plaintiff failed to do the same, 
there was no good faith in him in prosecuting 
a suit in the Original Side of the High Court. 
There is no doubt that there was a conflict of 
decision in this Court as to whether a notice 
under Section 80, Civil Procedure Code 
would give jurisdiction to the Court and would 
form part of the cause of action. It will ap- 
pear from the decision in the case of 
Niranjan Agarwala v. Union of India decid- 
ed on 27-1-1960 and reported in 64 Cal WN 
502 = (AIR 1960 Cal 391) that even in 
point arose before the 
Division Bench of this Court whether the 
service of notice under Section 80, Civil P. C. 
was at all-a part of the cause of action and 
P. B. Mookherjee and Bose, JJ. (as they then 
were) discussed that point at length. Of 
course before that decision, the case of the 
plaintiff before us was dismissed in 1958 in 
the Original Side of the High Court and the 
resent suit had already been filed thereafter. 
Clearly, therefore, the question as to whether 
the service of notice under Section 80, Civil 
P. C. could form part of cause of action in 
a suit was still being agitated by the learned 
lawyers and the Court was deciding that issue. 
In this view of the fact, it cannot be imagin- 
ed that the plaintiff did not act in good faith 
simply because he did not withdraw the for- 
ther suit when there was a decision during the 
pendency of the suit that the service of notice 
under Section 80; Civil P, C. did not form 
part of the cause of action in a suit. Mere 
decision in any case is no proof that it is 
decided for all. But a view of the Court 
may be varied or changed subsequently by 
the Court having proper jurisdiction. The 
view the learned Addl. District Judge took 
about the plaintiffs not acting in good faith 
is unacceptable. The said decision is unrea- 
sonable and perverse. The facts and cir- 
cumstances as also the evidence clearly show 
that the plaintiff has been acting with due 
diligence and in good faith to get his redress 
all through from the time of institution of the 
first suit in the Original Side of the High 
Court. The second point urged by Mr. Mitra 
The plaintiff’s suit should be 
decreed and the appeal be allowed as already 
stated. 


Appeal allowed. 
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Sarifan Bibi, Appellant v. Dilwar Hossain 
and others, Respondents. 


Appeal From Appellate Decree No. 502 
of 1970, D/- 27-9-1974. 

(A) Civil P. C. (1908), O. 21, Rr. 58 and 
63 — Dismissal (for default) of objection 
under R. 58 after attachment being lifted 
independently thereof — Necessitates no suil 
by objector under R. 63. 


Provisions under Rr. 58 and 63 are made 
for determining whether a property is liable 
to be attached in execution of a decree. There- 
fore, while claim or objection under Rule 58 
is pending and due to other reasons the pro- 
perty is released from attachment in execu- 
tion, the question of attachment remains no 
longer before the Court and ‘the claimant or 
objector does not need to take any further 
action. Hence if he allows his claim or objec- 
tion to be dismissed for default his right to 
protect his interest in the property in later 
proceedings cannot be said to be affected or 
jeopardised on the ground that having suffered 
earlier dismissal of his objection under R. 58 
he ought to have filed suit under Rule 63. 
AIR 1924 Cal 744, ATR 1934 All 267 (FB), 
Followed. (Para 7) 

(B) Civil P. C. (1908), S. 100 — Wrong 
approach to onus, (in examining benami 
transaction) being defect in procedure can be 
corrected under S. 100 —— (Evidence Aci 
(1872), S. 100). 

Where person challenges a transaction as 
benami the burden of proof is on such a per- 
son but the initial onus on him could be 
shifted with slight evidence on the transferee. 
The main question to be examined in such 
case is the source of money. In the instant 
case, the lower Courts had committed the 
error of thinking that where the burden of 
proof was on the plaintiff challenging the 
benami transaction, the onus of proof could 
not shift at all on the defendants. It was 
held that the initial onus lying on the plaintiff 
could be said to have been discharged by his 
denying the genuineness of the impugned 
benami transaction and thereafter the onus is 
shifted on the transferee-purchaser who should 
prove that he had independent source of 
money with which he purchased the property 
in order to show the genuineness of the tran- 
saction. Also held that as the lower Court had 
based its conclusions on assumptions unsup- 
ported by evidence on record the findings 
were perverse and High Court could interfere 
with the finding under S. 100 and reassess 
entire evidence. AIR 1957 SC 49; AIR 1963 
SC 302; AIR 1963 SC 1279, Rel. on. 

(Para 11) 
Cases Referred: Chronological Paras 


AIR 1963 SC 302 = (1963) 3 SCR 604 15 
AIR. 1963 SC 1279 = (1964) 1 SCR 270 16 
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AIR 1957 SC 49 = 1956 SCR 691 15 
AIR 1934 All 267 = 1934 All LJ 19 (FB) 9 
AIR 1924 Cal 744 = 39 Cal LJ 418 8 


Sudhansu Sekhar Basu and Kalipada 
Sinha, for Appellant; Prasun Kumar Chou- 
dhury, Mr. S. B. Sen and Miss Archana Roy, 
for Respondents. 


SENGUPTA, J.:— This Second Appeal 
is against the decision of Sri S. N. Bhatta- 
charjee, Additional District Judge, 24 Par- 
ganas, in Title Appeal No. 1102 of 1969 affirm- 
ing those of Sri B. P. Bose, Subordinate 
Judge, 5th Court, Alipore, made in Title Suit 
No. 80 of 1963. 

2. The facts of the case lie in a 
short compass which may be stated like this : 


One Sukhdas Bind mortgaged some pro- 
perties to Rafikunnessa, wife of Md. Yusuf 
and Rahutunnessa, his mother. Rafikunnessa 
died, Md. Yusuf inherited her properties. 
Sukhdas Bind sold the property subject to 
that mortgage to Sarifan Bibi — the plaintiff 
at a sum of Rs. 5,000/- on 9th August, 1955. 
On September 3, 1955, she brought the Title 
Suit No. 50 of 1955 against Md. Yusuf for 
redemption of the mortgage. On the 18th 
August, 1958, a preliminary decree was pas- 
sed. That decree was put into execution 
which was registered as Title Execution Case 
No. 12 of 1958 at the instance- of the plaintiff 
Carifan Bibi against the defendant No. 2. 
Respondent No. 1 preferred an objection 
under Order 21, Rule 58 of the Code of Civil 
Procedure claiming the property as his own. 
Misc. Case started on the basis of that claim 
application, was allowed to be dismissed for 
default on 12th August, 1961, as the judg- 
ment-debtor Md. Yusuf cleared up the dues 
of the Title Execution Case No. 12 of 1958. 
Thereafter no further step was taken by the 
claimant Dilwar Hossain. 


The plaintiff thereafter got a final decree 
in Title Suit No. 50 of 1955, which was up- 
held upto the Appellate Court. The plaintiff 
next started Title Execution Case No. 14 of 
1962 in the 5th Court of Subordinate Judge 
at Alipore and the property in suit which has 
been described in Schedule ‘A’ was attached 
on 13th August, 1972. Defendant No. 1 
Dilwar Hossain again filed an application 
under Order 21, Rule 58 of the Code of 
Civil Procedure. He claimed to have pur- 
chased the said property by means of a sale 
ceed, Ext. C from Md. Yusuf, his trother on 
the 6th November, 1958. That application 
was registered as Misc. Case No. 40 of 1962 
in that Court. His prayer for releasing the 
attachment of the said property was allowed 
on December 22, 1962. Against that order 
the plaintiff has filed the suit under the pro- 
visions of Order 21, Rule 63 of the Code of 
Civil Procedure. 


= The plaintiff asserted that defendant 
No. 1 was merely a benamdar of defendant 
No. 2 the judgment-debtor; ‘that the property 
alleged to have been sold was for a paltry 
sum of Rs. 1,000/- though the actual value 
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was much more than that which would not 
be less than Rs. 15,000/-; that the conveyance 
dated 6th November, 1958 was executed by 
the defendant No. 2 in favour of defendant 
No, 1 just after the preliminary decree in 
Mortgage Suit No. 50 of 1955 was passed. 
It was only to delay and defeat the claim 
of the plaintiff; it was a sham and colour- 
able transaction; that the defendant No. 2 
was all along in possession of’ the property 
in suit and defendant No. 1 had no right, 
title and interest as well as possession in the 
said property on the strength of sale deed 
referred to above. On the above allegations 
the plaintiff prayed for declaration that de- 
fendant No. 1 had no right, title and interest 
or possession in schedule “A” property and 
that the same was liable for attachment for 
the dues of the plaintif and that she was 
entitled to realise the decretal dues by sale 
of such properties. 


Defendant No. 1 has contested the claim 
of the plaintiff. He has stoutly denied all 
the allegations of the plaint. According to 
him he is a bona fide purchaser for value 
of the property in suit. The sale in question 
was for consideration and that the said sale 
deed could not be said to be a sham and 
colourable transaction. It was further assert- 
ed that since his purchase he was in posses- 
sion of the property in question. 

3. Both the Courts below found 
against the plaintiff. As such this appeal has 
been preferred by her. 


4, Mr. Sinha, learned Advocate for 
the appellant has challenged the said finding 
on the following grounds :— 


(1) That the defendant No. 1 having pre- 
ferred claim in Title Execution Case 
No. 12 of 1958 and having allowed the 
same to be dismissed for default, he 
had no right to prefer another claim 
application as he did not take steps 
under Order 21, Rule 63 of the Code. 


(2) That both the Courts below did nof 
consider a very material question, i.e. 
the onus. According to Mr. Sinha the 
question of onus is very vital in this 
case and failure to consider the same 
has caused failure of justice. 

That both the Courts below have 
failed to consider the material fact as 
to the source of money by which the 
property was alleged to have been pur- 
chased. 


5. Mr. Sen, learned Advocate for the 
respondent No. 1, on the other hand, submits 
that in the second appeal the Court is pre- 
cluded from entering into the question of 
fact; the decision arrived at by the lower 
appellate Court is based on the considera- 
tion of the materials on record and as such 
it should not be disturbed. As regards the 
question of non-maintainability of the suit, 
Mr. Sen submits that as the claim in the 
earlier execution case was satisfied and in 
consequence of which the property was freed 


(3) 


a. 
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from attachment, the question of further filing 
the suit under the provision of Order 21, 
Rule 63 of the Code did not arise. For that 


a~Teason Mr. Sen submits that the second claim 
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case was maintainable, 


6. We shall take up the first point 
raised by Mr. Sinha. The said point depends 
upon the consideration of the provisions as 
laid down in Order 21, Rule 58 and O. 21, 
R. 63 of the Code. Some portion of these 
Rules may be quoted here: 


Order 21, Rule 58 (1): 


“Where any claim is preferred or any 
objection is made to the attachment of, any 
property attached in execution of a decree 
on the ground that such property is not liable 
to such attachment, the Court shall proceed 
to investigate the claim or objection with the 
like power as regards the examination of the 
claimant or objector, and in all other respects, 
as if he was a party to the suit.” 


Provisions of Order 21, Rule 63: 


“Where a claim or an objection is pre- 
ferred, the party against whom an order is 
made may institute a suit to establish the 
right which he claims to the property in dis- 
pute, but, subject to the result of such suit, 
if any, the order shall be conclusive.” 


7. The wording of these rules would 
indicate that these provisions have been made 
only for investigation as to whether certain 
properties are liable to be attached in execu- 
tion of a decree. In course of investigation 
if it is found that it is not liable to be attach- 
ed, the decree-holder may establish his claim 
to the property in dispute by bringing a suit 
under Order 21, Rule 63. Similarly, if a 
judgment-debtor is unsuccessful in the claim 
preferred, he may also take steps under 
Mr. Sinha submits that 
as the claim application which arose out of 
Title Execution Case No. 12 of 1958 was 
allowed to be dismissed for default the 
claimant, i.e. defendant No. 1 ought to have 
filed a suit as contemplated in Order 21, 
Rule 63 of the Code; as he failed to do so, 
the said order of dismissal became conclu- 


sive, accordingly no further claim application. 


is maintainable. Mr. Sen, on the other hand, 
stoutly contested the said proposition of law 
as has been enunciated by Mr. Sinha. We 
have considered this matter and we are of 
the view that when the question of attach- 










the property is released from attachment, fur- 
ther question of institution of the suit under 
Order 21, Rule 63 of the Code. does not 
arise. The claimant is interested to see that 


and no question of filing a suit within a year 
from the date of dismissal of the claim ap- 
lication does arise. 
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8. In the instant case we have already 

noticed that the judgment-debtor cleared up 
the dues of the Title Execution Case No. 12 
of 1958 and as such the claim application 
was allowed to be dismissed for default. In 
this background the claimant defendant No. 1 
had no other responsibility to establish his 
right in the property as he was in no way 
affected by the order of the Court. The said 
views of ours get support from the decision 
of this Court in the case of Nazimunnessa 
Bibi v. Macharuddin Sarkar reported in AIR 
1924 Cal 744. Rankin, J. (as His Lordship 
then was) and Page, J. observed— 
_ “he principle is that the object of mak- 
ing a claim in execution is to remove the 
attachment, that when the attachment is with- 
drawn that object is gained and that if there 
exists no attachment or proceeding in execu- 
tion on which the order in the claim case can 
take effect, one is not bound to bring a suit 
complaining of such order.” 


9, The said decision was noticed with 
approval in the Full Bench decision in the 
case of Habib Ullah v. Mahmood, reported 
in AIR 1934 All 267. It was held therein :— 

“On the attachment having ceased to 
exist within the period of one year from the 
dismissal of the objection, it is no longer 
incumbent upon the claimant to file a suit 
for a declaration of title to the property in 
order to avoid the conclusiveness of the order 
in the claim case.” 


_ 10. For the reasons stated the first 
objection as raised by Mr. Sinha fails. 


11. The most important point which 
comes for decision before us is whether from 
the materials on record it could be said that 
the Court of Appeal below has considered the 
question of onus in its proper perspective. 
As seen both the courts below failed to con- 
sider the very vital matter in deciding the 
point at issue. The entire. case hinges on the 
question of the source of money, by which 
the property was purchased. Both the Courts 
below were led to think that the Sub-Regis- 
trar’s endorsement showing payment of Rupees 
1,000/- by defendant No. 1 to defendant No. 2 
was sufficient to indicate that consideration 
actually passed and as such it could not be 
a benami transaction. When a person chal- 
lenges a document to be a benami one, initial 
onus is undoubtedly on him, to prove the 
same. In a case when a transaction is chal- 
lenged as a benami the burden of proof is 
on him who seeks to give a transaction 2 
different meaning and complexion from what 
it bears on its face, that is who maintains 
that the apparent state of thing is not a real 
one. This leads us to consider the question 
of onus. Both the Courts below have not 
applied their mind to this question as to on 
whom the onus lay. From the trend of dis- 
cussion of the judgment we are convinced that 
the learned Court of Appeal below was of 
the view that the onus which initially lay on 
the plaintiff, could never be shifted. In a case 
when the transaction is between the brothers 
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and at a time when one of the brothers is 
found to be involved in debt and his 
property is threatened to be sold and when 
the consideration money as stated in the deed 
is abnormally low a slight evidence on the 
part of the plaintiff is sufficient to shift the 
onus on the shoulder of the defendant, the 
alleged purchaser to prove the source of 
money from which he claimed to have pur- 
chased the same. Before we deal with this 
matter further, we may note here the follow- 
ing admitted facts. 


12. That the sale deed, Ext. ‘C’ was 
executed on 6-11-1958 after preliminary decree 
which was passed on the 18th August, 1958; 
that the defendant No. 2 transferreé the same 
to Dilwar Hossain, defendant No. 1, his 
brother, that the property of a considerable 
value, was sold at a paltry sum of Rs. 1,000/-; 
that defendant No. 1 had no money of his 
own either to repair his house or to pay the 
mutation fee; that the mutation of the name 
of Dilwar Hossain defendant No. 1 could 
not be effected even long after the date of 
sale; Yusuf was also found to live in the dis- 
puted property even after the sale. 


13. We have already observed that 
when the transaction takes place between 
close relations and at a time when the pro- 
perty of the debtor might stand the risk of 
being attached to be sold by execution of a 
decree, solemnity of such a transaction loses 
much of its importance and a sligh: evidence 
challenging the genuineness of such transac- 
tion shifts the onus on the shoulder of that 
person who claims to have derived his title 
by the same. 


14. The Court of Appeal below was 
_ also of the view that the transaction in ques- 
tion was highly suspicious. In more than one 
place he remarked like that. But unfor- 
tunately he failed to appreciate the question 
of onus in the manner in which such cases 
‘are to be considered. He has laid much 
stress upon the custody of document and also 
the endorsement of the Sub-Registrar on the 
back of Ext. C, sale deed. In a case like this 
the main thing to be considered is the source 
of money. The mere endorsemert on the 
back of the document by the Sub-Registrar 
may indicate that the purchaser paid sale 
price to the vendor but that by itself is not 
sufficient to hold that the money shown to 
have been paid actually belonged to him. 
That might be 2 show to keep up the chara- 
cter of the sale deed. In the absence of any 
evidence to prove that the purchaser had the 
money and he, with the same purchased it, 
the onus which lies on him cannot be said to 
have been discharged. When the defendant 
fails to adduce independent evidence to prove 
the source of money, no conclusion in his 
favour should be arrived at, merely on the 
ground of paucity of evidence which is his 
own creation. 


15. Mr. Sen has submitted that the 
above is the question of fact. This Court 


Sarifan Bibi v. Dilwar Hossain (Sengupta J ) 


A. I. R. 


has got no jurisdiction to enter into the same. 
The said contention of Mr. Sen is not ac- 
ceptable to us. The points discussed above 
and the question of onus arising therefrom 
is the mixed question of fact and law. The 
ultimate finding on the issue must, therefore, 
be an inference to be drawn from the facts 
found, on the- application of the proper priu- 
ciples of law. An inference to be drawn 
from such facts is a question of law. That 
is the view expressed by their Lordships in 
the case of Sree Meenakshi Mills Ltd. v. 
Commrs. of Income-tax, reported in AIR 
1957 SC 49. In the case of V. Rama Chandra 
Ayyar v. Ramalingam Chettiar, reported in 
AIR 1963 SC 302 Their Lordships have also 
dealt with this matter elaborately. The 
following is the view expressed by their 
Lordships :— 


“If in dealing with a- question of fact, 
the lower appellate court has placed the onus 
on a wrong party and its finding of fact is 
the result substantially of this wrong ap- 
proach that may be regarded as a defect in 
procedure.” 


16. In the instant case we have seen 
that the Court of appeal below while discus- 
Sing the evidence more than once held that 
the plaintiff could not adduce any evidence to 
disprove the factum of passing of considera- 
tion from defendant No. 1 to defendant 
No, 2. He overlooked the fact that the plain- 
tiff has denied the genuineness of the docu- 
ment and passing of such consideration. It 
1s well known that in such a case when a 
document is executed to delay and defeat the 
creditor, the creditor cannot get any oppor- 
tunity to be present at the place where the 
transaction is completed. What was possible 
for him is to deny the said transaction. In 
case he denies the same the initial onus which 
lies on him, can be said to have been dis- 
charged and then the onus is shifted on the 
Shoulder of the alleged purchaser to show 
that he had money and that he with the same 
purchased that property. Failure to con- 
sider the case in the way as indicated above, 
gives a right to this court to interfere with 
the finding and to re-assess the entire evi- 
dence. Moreover the question of burden of 
proof is a question of law and the High 
Court is entitled to interfere in the second 
appeal, if the lower appellate court has not 
considered the same in its proper perspective. 
The said principle has been enunciated in the 
case of Ladli Parshad Jaiswal v. Karnal Dis- 
age oy Ltd., Karnal, reported in AIR 1963 


17. In addition to the above infr- 
mities which have been noticed in this case, 
we also find that the court of appeal below 
has come to a conclusion making good deal 
of assumption of facts and also of certain 
materials though not on record. For the 
reasons and as such, the said fact gives power 
and jurisdiction to this court to interfere 
with the said finding. 


i” 
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18. Both the courts below launched 
themselves in error in relying on the solitary 
evidence of Dilwar Hossain to counter the 
~allegations of the plaintiff as to the benami 
transaction. D. W. 1 Dilwar Hossain admit- 
tedly was not a man of affluence rather he 
was a man with meagre income having no 
money to repair the house as-well. Not a 
Single witness has been examined to show 
what was the source from which Dilwar 
Hossain got money. 


19, Moreover, the learned Judge made 
good deal of assumption of facts though there 
was no material in -support of the same. 
The Judge has clearly erred in holding that 
mere delay in paying heavy amount to the 
landlord to mutate the name, would not go 
against him. There is no evidence in this 
regard. In this connection reference may 
also be made to another fact from which it 
will be seen that the learned Judge based his 
finding on certain materials not on record. 
Though there was no evidence the learned 
Judge himself invented that Yusuf, defendant 
No. 2 had to sell the property as he had no 
money to keep the same under proper repairs. 
The above facts will indicate that the Court 
of first appeal failed to consider the most 
vital question of onus and made good deal 
of assumption of facts. In the result this 
Court derives its powers to interfere with the 
decision which is manifestly wrong and based 
on materials not in evidence. Another fact 
may be considered along with it that Yusuf 
who was a material witness of this case has 
not been produced in Court and he has not 
been examined as a witness on behalf of 
;4lwar without showing any reason what- 
soever. The non-examination of Yusuf also 
goes against the bona fides of the transaction 
with which we are concerned. Both the 
learned Courts below failed to consider this 
aspect of the case as well. 


20. From the evidence of D. W. 1 it 
has been established that he was a poor man 
and that he had no financial solvency to re- 
pair the house and to pay the Zamindar’s 
dues after his alleged purchase. It is also 
established from his evidence that in fact the 
income of the property would be not less than 
Rs. 300/-. per month. He admittedly resides 
in other house and not in the premises in 
question. It is established from his evidence 
and the evidence of his son that defendant 
No. 2 has been residing in some part of the 
house, other rooms being tenanted. Some 
rent receipts have been filed in order to show 
that the rent has been paid by defendant 
No. 1. It may be noted that they are of 
recent origin. As such no importance can 
be attached to the same. D. W. 2 is the 
son of Dilwar Hossain and son-in-law of de- 
fendant No. 2. He admitted that his father 
had his separate hat near the disputed one 
and that he had been all along residing there. 
D. W. 3 admitted that Md. Yusuf had been 
staying in the suit house though he tried to 
qualify his statement by saying that he came 


Srish Chandra v. Food Corpn. of India 


Cal. 215 


there few months back as he fell ill. He is 
a tenant so also D. W. 4. The learned Judge 
laid much stress upon the evidence of these 
witnesses forgetting for the moment that they 
were inducted in the said premises by de- 
fendant No. 2 as such they must be more 
inclined to help Dilwar rather than helping 
the plaintiff. 

21. Having heard the learned Advo- 
cates of both the parties and considering the 
materials on record, we are of the view that 
the decision arrived at by Courts below being 
against the weight of evidence and point of 
law involved, cannot be supported for the 
reasons already stated. The finding is per- 
verse. 

22. In the result the appeal is allow- 
ed with costs. The judgment and decree pas- 
sed by the Court below is set aside and the 
plaintiff's suit be decreed in terms of the 
prayer made in the plaint. Hearing fee is 
assessed at 10 GMs. 


R. BHATTACHARYA, J. :— I agree. 
Appeal allowed. 





[= 
Taea 


AIR 1975 CALCUTTA 215 


RAMENDRA MOHAN DATTA, J. 


Srish Chandra Guha, Defendant v. The 
Food Corporation of India, Plaintiff. 
OT i Case No. 255 of 1973, D/- 10-9- 


(A) Arbitration Act (1940), S. 34 — 
“Ready and willing” —- Averment as to readi- 
ness and willingness cannot be verified as sub- 
missions and court cannot rely thereon. 

Usually the only evidence before the 
Court as to the applicant’s readiness and 
willingness, is his affidavit evidence which is 
verified as true to his knowledge and the 
Court has to act on such affidavit evidence. 
This readiness and willingness is one of the 
most vital factors on the basis whereof the 
Court has to exercise its discretion under Sec- 
tion 34. Hence, if such averment would not 
be verified as submission then the Court can- 
not rely thereon and cannot be in a position 
to exercise its discretion in favour of granting 
stay. (Para 4) 

(B) Arbitration Act (1940), S. 34 — 
“Ready and willing” — Silence on the part 
of applicant prior to commencement of legal 
proceeding cannot go to prove that applicant 
was not ready and willing to go to -arbitra- 
tion. (Decision in Award Case No. 166 of 
1967, D/- 20-4-1868 (Cal) and AIR 1957 Punj 
223 and AIR 1960 Bom 292, Rel. on; AIR 
1967 Mad 201, Dissented from). (Para 8) 
Cases Referred : Chronological Paras 


AIR 1972 Cal 345 = Suit No. 248 of 1970 


12 
(1968) Award Case No. 166 of 1967, DJ- 
20-4-1968 (Cal) 7 


LR/AS/F220/74/MBR 


216 Cal. = [Prs. 1-6] 


AIR 1967 Cal 372 6 
AIR 1967 Mad 201 = 78 Mad LW 681 7 
(1964) 2 All ER 332 = (1964) 1 WLR 633 14 
AIR 1960 Bom 292 = 60 Bom LR 509 7 
(1959) 63 Cal WN 175 5 
(1958) 2 Lloyd’s Rep. 146 14 
AIR 1957 Punj 223 = 59 Pon LR 567 7 


Jayant Mitter, for Plaintiff. 


ORDER :— This is an application for 
stay of suit under Section 34 of the Arbitra- 
tion Act X of 1940. It is quite apparent from 
the plaint that the subject-matter cf the suit 
being Suit No. 75 of 1973 (Food Corporation 
of India v. Srish Chandra Guha) filed in this 
Court on February 24, 1973 is covered by 
the arbitration clause in the contract entered 
into by and between the parties herein. 

2. Mr. Jayanta Mitter, counsel for the 
Food Corporation of India, contends that in 
the facts and circumstances of this case, the. 
discretion of the Court should be exercised 
in refusing to stay the suit because of the 
following grounds. It is contendeé that the 
averment relating to readiness and willing- 
ness on the part of the applicant made in 
paragraph 9 of the petition have been veri- 
fied as submissions and this being a question 
of fact and the verification being in that form 
it should be held that the applicant for stay 
has failed to discharge the onus of proving 
the readiness and willingness and th2 applica- 
tion should be dismissed on this ground alone. 
On this point it is also argued that the ap- 
plicant for stay must plead and prove that 
he was ready and willing at the date of the 
commencement of the legal proceedings and 
in order to prove that, the applicant would be 
in a position to show that he evinced his 
intention to go to arbitration even before the 
date of the commencement of the legal pro- 
ceedings. 

3. The next point urged by Mr. 
Mitter is that the discretion should be exercis- 
ed in refusing to stay because the facts and 
circumstances of this case disclose that there 
is every possibility of there being conflict of 
decisions and plurality of proceedings if the 
suit is stayed and in order to avoid such situa- 
tion the stay should be refused in the exercise 
of the Court’s discretion under Section 34 of 
the Arbitration Act, 1940. 

4. As regards the first point, in my 
opinion, readiness and willingness is a ques- 
tion of fact and the Court has to be satisfied 
about such conduct on the part o: the ap- 
plicant. Accordingly, the applicant for stay 
has to state all facts from which the Court 
would be in a position to come to the finding 
that the said applicant was, at the time when 
the proceedings were commenced and upto 
the date of the hearing or the order to be 
made in the application, ready and willing 
to do all things necessary to the proper con- 
duct of the arbitration. It follows that whe- 
ther the applicant was, at the material time, 
ready and willing or not would be a question 
of fact. The applicant is not expected to 
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know when the legal proceedings commenced. 
He usually comes to know of it after the writ 
of summons is served on him. It is at that 
stage only that he gets an opportunity toj. 
make the application for stay and usually the 
only evidence before the Court, as to the 
applicants readiness and willigness at and 
from the date of the institution of the legal 
proceedings upto the date of the knowledge 
thereof by service of the writ of summons, is 
his afidavit evidence which is verified as true 
to his knowledge and the Court has to act 
on such affidavit evidence. Accordingly, such 
averment as to the readiness and willingness 
cannot be verified as submissions. This readi- 
ness and willingness is one of the most vital 
factors on the basis whereof the Court has 
to exercise its discretion under Section 34 of 
the Arbitration Act, 1940. Hence, if such 
averment would be verified as submission then 
the Court cannot rely thereon and cannot be 
in a position to exercise its discretion in 
favour of granting stay. 


5. Reliance was placed on the case of 
Sitaram Gupta v. Bijoyesh Mukherjee, report- 
ed in (1959) 63 Cal WN 175 but in my opinion 
the said case has no application to the facts 
and circumstances of this case. That was a 
case relating to the amendment of verifica- 
tion in a matter under the Representation 
of the People Act, 1951. That being the posi- 
tion, I hold that there is no averment relat- 
ing to readiness and willingness on the part 
of the applicant and as such the application 
should be: dismissed on this point. 

6. The contention of Mr. Mitter how- 


ever, that such readiness and willingness must 
be proved to have existed even prior to the 
date of the commencement of the legal pro- 
ceedings, in my opinion, has no substance. 
No such intention can be gathered from the 
language used in the said section. It is con- ‘ 
tended that in order to ascertain that the ap- 
plicant was ready and willing at the date of 
the commencement of the legal proceeding of 
which he had no knowledge, he. must show 
his state of mind from before the commence- 
ment of the legal proceeding. In other 
words, he must be in a position to show that 
when the plaintiff threatened to take legal 
action against him he replied saying that he 
was ready and willing to go to arbitration. 
He must prove that he: insisted on going to 
arbitration instead of going to suit and that 
in the event of his remaining silent at that 
Stage, the Court would hold that the applicant 
was not ready and willing at the commence- 
ment of the legal proceeding to go to arbitra- 
tion. To my mind, the language used in Sec- 
tion 34 does not envisage any such readiness 
or willingness on the part of the applicant. , 
As observed above, for the purpose of prov- ’ 
ing that he was ready and willing to go to 
arbitration at the date of the commencement 
of the legal proceeding in the absence of any 
contrary intention appearing in any of the 
documents or in the pleadings the Court can 
rely on the affidavit evidence if the Court is 
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satisfied about the same and can use its dis- 
cretion in granting or refusing stay. In sup- 
port of the point taken by him Mr. Mitter 
telied on the case of Shalimar Paints Ltd. v. 
Omprokash Singhania, reported in AIR 1967 
Cal 372 where Sen, J. analysed the corres- 
pondence exchanged between the parties prior 
to the commencement of the legal proceed- 
ings and took into consideration the fact that 
no reply to the demand letter had been given 
by the applicant for stay and on that basis 
held that the applicant did not evince his 
wens and preparedness to go to arbitra- 
ion. 


7. In my opinion, the observation in 
that judgment has been very much shaken by 
reason of a later decision by the same learned 
Judge where the learned Judge held a con- 
trary view by making the following observa- 
tion : 

“Mere: inaction prior to the commence- 
ment of the legal proceedings may not be 
construed to amount to any lack of such readi- 
ness and willingness.” 


That observation was made in a later un- 
reported judgment D/- 20-4-1968 passed in 
the Award Case No. 166 of 1967 (Cal), (Re: 
Arbitration Union of India v. Kailash Nath 
Ray). I respectfully agree with the above ob- 
servation and hold that silence on the part 
of the applicant prior to the commencement 
of the legal proceeding cannot go to prove 
that the applicant was not ready and willing 
to go to arbitration. The other case cited 
by Mr. Mitter on this point is a single bench 
judgment of Madras High Court in the case 
of N. C. Padmanabhan v. S. Srinivasan, re- 
ported in AIR 1967 Mad 201. With respect 
I differ from the view taken by the learned 
Judge on this point and I am inclined, as 
indicated above, to follow the above unreport- 
ed judgment of this Court. The Punjab High 
Court holds the same view as taken by me 
in the case of Punjab State v. Moji Ram, 
reported in AIR 1957 Punj 223. The Bombay 
High Court also holds to the same effect in 
the case of Middle East Trading Co. Bombay 
v. New National Mills Ltd. Ahmedabad, re- 
ported in AIR 1960 Bom 292 at p. 294. 


8. That being the position, I hold 
that the application should be dismissed on 
the ground that there is no sufficient aver- 
ment in the petition wherefrom the Court 
can be satisfied that the applicant was ready 
and willing to go to arbitration at the date 
of the commencement of the legal proceed- 
ing. I further hold that even if the applicant 
for stay remains silent prior to the commence- 
. {ment of the legal proceeding by not replying 
to the letter of demand threatening to insti- 
tute: legal proceedings the said conduct on the 
part of the applicant would not be a mate- 
rial consideration for the Court to hold that 
the applicant for stay was not ready and will- 
ing at the date of the commencement of the 
legal proceeding. Of course the question as 
to what would be the effect on the question 
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of readiness and willingness if the applicant 
would express his definite intention not to go 
to arbitration in the correspondence prior to 
the commencement of the legal proceeding has 
not been considered by me in this application 
and I do not propose to express my opinion 
thereon. 

9, The next point which is argued 
before me is that stay should not be granted 
because of the pendency of the other legal 
proceedings in this Court in connection with 
the subject-matter of the dispute and in which 
legal proceeding the question of title relating 
to the foodgrains in suit are directly involved. 
The relevant facts in connection therewith are 
necessary to be set out for the purpose of 
deciding this point. 

10. Srish Chandra Guha the petitioner 
herein, carries on business under the name 
and style of “Guha Rice Co.” By an agree- 
ment with the President of India represented 
by the Regional Director (Food), Calcutta 
Guha undertook the work relating to recon- 
ditioning of damaged foodgrains sweepings 
including remilling and cleaning of rice, other 
grains and mixed grains, etc. on various terms 
and conditions contained in the said contract. 
Under the terms of the said contract the 
defendant was to handle such sweepings of 
grains, damaged and mixed grains etc. as 
might accumulate at the Government of 
India Godomn at Calcutta or at Calcutta 
Port on Government of India account. Guha 
was to be responsible for the safe custody of 
the sweepings of such foodgrains and was to 
pack the same after milling, polishing and/or 
reconditioning in bags to be provided by the 
Government and to weigh them upto a pre- 
scribed weight. Upon receipt of advice from 
Guha the Government would arrange to take 
delivery from Guha’s custody or would autho- 
rise Guha to give delivery according to his 
instruction direct to the recipient. 

11. The Food Corporation of India 
alleges that Guha wrongfully hypothecated 
various quantities of grains with the Central 
Bank of India and obtained advances and/or 
loans in his overdraft account. The Central 
Bank filed suit in this Court and sought to 
tealise its dues by appointment of Receiver 
over the said foodgrains and proceeded to 
obtain a sale with respect thereto. 


12. The said Food Corporation of 
India made an application pro interesse suo, 
inter alia, for direction on the Joint Receivers 
appointed in the said Bank’s suit being Suit 
No. 248 of 1970 = (reported in AIR 1972 
Cal 345), (Central Bank of India v. Srish 
Chandra Guha) for direction on the Joint 
Receivers to deliver the said goods and other 
articles to the Bank. On July 31, 1970 
an order was made without prejudice to the 
rights and contentions of the parties, direct- 
ing the Joint Receivers, inter alia, to realise 
and deliver to the Food Corporation of India 
the foodgrains mentioned in Ex. B and Ex. C 
to the petition thereto after making proper 
inventories as and when delivery would be 
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given. By the said order the Food Corpora- 
tion of India was directed to sell the said 
foodgrains at the prescribed rates at which the 
Food Corporation sold similar Foodgrains and 
was directed to maintain a separate account 
for the said sale proceeds and to hold the 
same subject to further orders of this Court. 
Pursuant to the said order the Food Corpora- 
tion of India sold the said goods at a price 
of Rs. 1,24,918.72 paise and has beer holding 
the said sum in a separate account until fur- 
ther orders of this Court. The said pro 
interesse suo application of the Food Cor- 
poration of India was directed to be tried 
on evidence and the same is pending in this 
Court. 


13. The plaintiff Food Corporation of 
India has filed this suit only against Srish 
Chandra Guha as the sole proprietor of 
Guha Rice Co., inter alia, claiming to recover 
the said sale proceeds being the said sum of 
Rs. 1,24,918.72 Paise as also damages on 
account of the difference between the value 
of the goods entrusted with the defendant and 
the value received by such sale amounting to 
a sum of Rs. 38,852.97 P. and has asked for 
a declaration to that effect and a decree for 
the said several sums. 

14. It is now contended by Mr. Mitter 
that in view of those pending praceedings 
namely, the suit filed by the Central Bank of 
India and the pro interesse suo application 
made hy the Food Corporation of India in 
the said Central Bank of India’s suit in res- 
pect whereof a trial on evidence has been 
ordered and pending before this Court, this 
suit should be allowed to be proceeded with 
along with other said pending proceedings so 
that all matters connected with the. same sub- 
ject-matter might be decided and there might 
not be any multiplicity of proceedings and 
conflict of decisions. It is contended that 
under such circumstances the Court is to ex- 
ercise its discretion against any order for stay 
of suit under Section 34 of the Arbitration 
Act, 1940. It is argued by Mr. Mitter that 
if the said suit is stayed then there will be 
duplication of proceedings, there is possibility 
of two sets of evidence being taken—one be- 
fore this Court and another before the Arbi- 
trators. 
being conflicting decisions. On the contrary, 
if the suit is allowed to be proceeded with 
then all these matters might be taken up one 
after another and be disposed of conveniently 
with least possible delay. Accordingly, the 
balance of convenience is in favour of the 
suit being proceeded with in this Court instead 
of the suit being stayed. Mr. Mitter refers 
to a passage in Halsbury’s Laws of England. 
4th Edition Vol. 2, page 292, Article 566 which 
runs as follows :— 

“Generally the balance of convenience is 
taken into account and stay has been refused 
in order to avoid plurality of proceedings.” 
In the case of Halifax Overseas Freighters 
Ltd. v. Rasno Export, reported in (1958) Vol. 
2 Lloyd’s Rep. 146, McNair, J. in a stay of 
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proceedings matter not only took into con- 
sideration the possibility of conflicting deci- 
sions but also the fact that time and expense 
would be saved if the whole of the disputes 
would be disposed of in one set of proceedings 
which would take place in Court and on that 
basis dismissed the application for stay. In 
the case of Taunton Collings v. Cromie, re- 
ported in (1964) 2 All ER 332 the Court of 
Appeal in England also took the view that 
it was undesirable that two different Tribunals 
who might reach two inconsistent findings 
should try two proceedings and held that there 
were special reasons for the exercise of the 
discretion refusing stay of execution. The 
Court of Appeal presided over by Lord 
Denning M. R., approved of the decision of 
MeNair, J., in the above case on this point. 

15. I accordingly hold that there is 
sufficient reason why discretion should be ex- 
ercised in refusing to stay this suit. In my 
opinion, the applicant for stay has failed on 
both the main points urged on his behalf and, 
accordingly, this application is bound to be 
dismissed. The application is dismissed wtth 
costs, 


Application dismissed. 
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C. N. LAIK AND 
R. BHATTACHARYA, JJ. 


The Motor Owners Insurance Co. Ltd. 
and another, Appellants v. Hrishikesh Das 
and others, Respondents. 


A. F. O. O. Nos. 515 and 516 of 1966, 
D/- 2-8-1974. 

(A) Motor Vehicles Act (1939), S. 110 
(before its amendment in 1969) — Award in 
respect of damage to property of a third party 
— Tribunal had power to pass such an award. 
AIR 1971 Punj & Har 144, Dissented from. 

Even before the amendment in 1969, the 
Tribunal had the power to pass an award in 
respect of damage to, the property of a third 
party. AIR 197b Punj & Har 144, Dissented 
from. (Para 22) 


(B) Civil P. C. (1908), S. 98: — Refer- 
ence to Full Bench — Reasons stated in 
order of reference cannot be taken as 
reasons of the judgment of the Full Bench. 

(Para 25) 


(C) Motor Vehicles Act (1939), S. 110 — 
Compensation — Third party meeting expen- 
ses of the injured and not claiming a refund 
from the injured —— Injured is none the less 
entitled to compensation. (Para 33) 

(D) Motor Vehicles Act (1939), Ss. 96, 
110-D — Joint appeal by insurer and owner 
against the award — Not incompetent. (1970) 
74 Cal WN 879, Rel. on. Case law referred. 

(Para 35) 
Cases Referred : Chronological. Paras 
AIR 1972 Guj 244 = 13 Guj LR 624 21, 
28 
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1975 M. O. Insurance Co. v. H. 


ILR (1971) 1 Cal 621 21 
AIR 1971 Madh Pra 5 = 1970 Jab LJ ar 


(FB) 
AIR 1971 Punj & Har 144 = 73 Pun LR 18 
21, 22, 25, 28, 30 
1971 ACJ 31 = 72 Pun LR 932 21 
(1970) 74 Cal WN 879 = 1971 ACJ 156 34 
AIR 1970 Punj & Har 137 = 71 Pun ae 
5 


452 
AIR 1969 Madh Pra 190 == 1969 Jab oa 


238 
(1969) 2 Mad LJ 417 = 1969 ACJ 1 21, oi 


1968 ACJ 338 (Guj) 
. (1969) 1 Me oe 


apee 
~~ 


AIR 1968 Mad 436 
49 : 
AIR 1967 Mad 123 = (1966) 2 Mad E oy 


AIR 1967 Pat 342 34 
(1965) F. M. A. No. 165 of 1965 (Cal) 34 
AIR 1964 Madh Pra 136 1963 Jab LJ 
950 22 
AIR 1963 Him Pra 12 27 
AIR 1962 Madh Pra 19 = 1961 Jab LJ 987 
21, 22, 28, 30 

(1960) 3 All ER 62 = (1960) 3 WLR 460 32 
(1960) 2 QB 430 = (1960) 1 All ER 169 32 
AIR 1959 SC 1331 = (1960) 1 SCR 168 34 
AIR 1959 Punj 297 = 61 Pun LR 683 34 
AIR 1955 Bom 39 = 56 Bom LR 1016 34 
(1948) 1 All ER 779 = 64 TLR 269 32 
(1938) 1 KB 257 = (1937) 1 All ER 442 32 
(1886) 12 AC 41 = 56 LIQB 229 37 


R. P. Bagchi and Snehansu Sekhar Roy, 
for Appellants; Balai Chandra Ray and 
Buddhadeb Chatterjee, for Respondents, 


LAIK, J.:— These are the two appeals 
jointly by the Insurance Company (herein- 
after referred to as the Company) and by one 
of the owners of the Bus — one appeal against 
the husband Hrishikesh, and the other against 
the wife, Kalyani. 


2. The appeals arose out of two ap- 
plications, one by the husband and the: other 
by the wife, giving rise to Motor Vehicle 
Case Nos. 31 and 32 of 1965, under Sec- 
tion 110-A of the Motor Vehicles Act (here- 
inafter referred to as the Act) for the recovery 
of compensation based on the same accident 
at Digha, when the bus knocked down both 
the petitioners, causing serious injuries to 
them. 

3. The husband laid his claim at 
Rs. 10,000/- and the wife laid her claim at 
Rs. 35,000/-. Both the applications were 
heard analogously on the same set of evi- 
dence by the Motor Accidents Claims Tri- 
bunal viz., the District Judge, Midnapore. 


4, The Tribunal below awarded a 
sum of Rs. 5,600/- towards the compensation 
of the husband and a sum of Rs. 13,681/- for 
the wife. 


5. Against the said award and decree, 
the aforesaid two appeals have been prefer- 
red. The respective claimant was the respond- 
ent No. 1 in each of the appeals and the other 
five Bus owners were made the other res- 
pondents. There was a cross-objection in each 
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of the appeals by the claimant and in respect 
of the rest of the claims which have not been 
awarded in their favour. 


6. I deal with both the appeal and 
the cross objection together about the quan- 
tum of compensation, claimed by the hus- 
band and the wife. The- husband claimed 
Rs. 500/- on account of shock, Rs. 500/- for 
physical pain and Rs. 1,000/- for mental dis- 
tress, totalling Rs. 2,000/-. These whole claims 
were rightly allowed by the Trial Court. The 
next claim of the husband was for a sum of 
Rs. 1,223/- for medical expenses. This claim 
was rightly rejected by the Trial Court, as 
there is no evidence in support of the claim. 

7. The next item of the husband’s 
claim was a total sum of Rs. 5,200/- out of 
which Rs. 2,500/- was claimed as due to loss 
of income from the legal profession for 10 
months from January to October, 1965 at the 
rate of Rs. 250/- per month, Rs. 700/- towards 
depleted income for 7 months from Novem- 
ber, 1965 to May, 1966 and lastly a sum of 
Rs. 2,000/- for expected loss of income for 
the rest of the life. The Court below allow- 
ed a total sum of Rs. 3,000/- out of the said 
sum of Rs. 5,200/- and that in our view it 
was also rightly allowed on evidence. 

8. The husband further claimed a sum 
of Rs. 500/- due to the throbbing pain in the 
head. This also according to our view was 
tightly rejected by the Trial Court as this 
is included in the claims for physical pain, 
shock and mental distress which has been 
fully allowed as already stated. A sum of 
Rs. 500/- was claimed for extra conveyance. 
This claim did neither appeal to the Trial 
Court nor to us and the same has been rightly 
rejected. 

9, The last group of claim was 
Rs. 400/- for wallet, Rs. 50/- for spectacles, 
Rs. 150/- for a gold ring, totalling a sum of 


Rs. 600/-. The whole amount was allowed 
by the Trial Court and that in our view 
rightly. 

10. So far as the wife’s claim is con- 


cerned she claimed a total sum of Rs. 35,000/-. 
No specific details have been given in the 
claim petition. 

11. She claimed a sum of Rs. 2,000/- 
due to shock, physical pain and mental dis- 
tress. The whole amount was rightly allowed 
by the Trial Court. Like her husband she also 
claimed for medical expenses and other items 
connected therewith which have been rightly 
disallowed by the court below. Both the 
patients were in the Government Hospital as 
indoor patients. They had to pay no fees to 
any Doctor nor to pay for any diet charges. 
If the- father of the injured brought certain 
other ‘special diet for the patients, in our view 
they cannot claim for the same. Her next 
item of claim was for a sum of Rs. 300/- for 
the loss of the wrist watch and earrings. The 
whole amount was rightly allowed by the 
Trial Court. 

12. Likewise her husband, she claim- 
ed a sum of Rs. 1,000/- for pain which has 
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already been claimed in the item of shock, 
physical pain and mental distress and the 
same was rightly rejected by the. Court below. 
Similarly, the claim for Rs. 2,220/- by the 
plaintiff as expenses for personal aid cannot 
be granted as found by the Court below, 
there being no evidence in support of the 
claim. Out of the claim of Rs. 1,500/- for a 
possible difficulty owing to permanent distor- 
tion of her pelvis, a sum of Rs. 750/- has 
been allowed by the Court below, as evidence 
justified the said amount. 


13. The main head of the wife’s 
claim was the loss of income at the rate of 
Rs. 250/- per month for the period from 
September, 1965 to May, 1966. This claim 
comes to Rs. 2,250/-. The loss of future in- 
come at the above rate was claimed at a sum 
of Rs. 20,000/- (twenty thousand). 


14. The wife’s ground for this claim 
was that she was offered the lecturership in 
the Howrah Girls’ College in Septemter, 1965 
but she could not accept the same because of 
the accident. Agreeing with the view of the 
Trial Court, we cannot accept the said evi- 
dence of the petitioner, though a Doctor viz., 
P. W. 7 Dr. Chakraborty had stated that he 
had advised her not to accept the job in her 
then condition. In our opinion the claim 
has been very much inflated. No one from 
the Howrah Girls’ College was examined in 
support of the offer. The Trial Court had 
assessed the damage on this head at Rupees 
10,000/- in Jump which appeared to us to 
be quite fair and reasonable rather more 
‘favourable on the side of the wife. 


15. A sum of Rs, 50/- was allowed as 
compensation to the petitioner towards the 
fees of Dr. Chakravorty. 

16. The Court below 
total compensation to the wife at Rs. 13,681/- 
which, according to the right calculation 
would be Rs. 13,962/-. This was pointed out 
in his usual fairness by Mr. Bagchi, the learn- 
ed Advocate that the Tribunal made a wrong 
total in awarding the total compensation to 
the wife, Kalyani. 

17. In the circumstances, so far as 
the quantum of compensation is concerned, 
we affirm the findings of the Trial Court and 
the reasonings given in support of it and we 
hold that the quantum would be Rs. 5,600/- 
for the husband and Rs. 13,962/- for the wife. 


18. The following questions of law 
were raised in these appeals. 


19, Mr. Bagchi submitted first that the 
Tribunal had no jurisdiction to pass an award 
of compensation except regarding bodily in- 
jury of the claimants. Personal effects viz., 
that the loss of wallet, gold ring, spectacle or 
damage or loss of movable property are out- 
side the scope and jurisdiction of the Tribunal 
eo a claim under Section 110-A of 
the Act. 


20. It must be stated at the outset that 
Section 110 has been amended in the year 
1969 when damage to property of a third 
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party were also pointedly and specifically 
brought within the jurisdiction of the Tribu- 
nal. But so far as these- two appeals are 
concerned the cause of action had arisen in 
nae and therefore the amendment does not 
elp. 

21. We have heard with patience the 
arguments of the learned Advocates of both 
sides. Section 110 along with the other sub- 
sections especially (F) of Section 110 and 
items 10, 14 and 20 in the Form of the claim 
were placed before us. Section 109 of the 
Act was also placed. The following decisions 
were- cited before us by either side. Marry 
Vincent v. State of West Bengal, ILR (1971) 
1 Cal 621, Dr. Om Prakash Mishra v. Natio- 
nal Fire and General Insurance Co. Ltd., AIR 
1962 Madh Pra 19; B. S. Nat v. Bachhan 
Singh, AIR 1971 Punj and Har 144; Jaswant 
Kaur v. Rati Ram, 1971 ACJ 31 (Punj and 
Har) = (1970) 72 Pun LR 932; Joshi Ratanshi 
Gopaji v. Gujarat State Road Transport Cor- 
poration, 1968 ACJ 338 (Guj); R. Selveraj v. 
Jagannathan, (1969) 2 Mad LJ 417 = ILR 
(1969 1 Mad 688 = 1969 ACJ 1 (Mad); 
Farsubhai Altapbhai Saiyad v. Dullabhbhai 
Bhagabhai Patel, AIR 1972 Guj 244. All 
these cases deal more or less with the Tribu- 
nals jurisdiction under S. 110 of the Act. 


22. 
Act including Section 109, and keeping in 
mind the question as to whether the Tribu- 
nal had got jurisdiction under Section 110 to 
pass an award on the damage as to property. 
I am of opinion that even before the amend- 
ment in 1969, the Tribunal had such power. 
The principles laid down in the case of Dr. 
Om Prakash in AIR 1962 Madh Pra 19 (paras 
12 and 13) and in the same case after remand 
in AIR 1964 Madh Pra 136 support my con- 
clusion. The direct case which is contrary to 
my conclusion is the case of the Punjab 
and Haryana High Court of B. S. Nat (supra) 
in AIR 1971 Punj and Har 144. Just a con- 
trary view has been taken by the said Punjab 
and Haryana High Court against the said 
Division Bench decision of the M. P. High 
Court reported in AIR 1962 Madh Pra 19. 
In my view the reasons given by the Punjab 
and Haryana High Court in paragraph 16 of 
the said decision are not acceptable. The 
question is not one of general principle and 
it is not a case of extension of jurisdiction. 
In my view the Madhya Pradesh decision 
was not properly understood by the Punjab 
and Haryana High Court. When we go 
through paragraph 7 of the said decision of 
the Punjab and Haryana High Court we find 
that the provisions of Section 110 have not. 
been even fully correctly quoted. The ex- 
pression “Motor” was wrongly quoted and 
the word “only” is supplied by the learned 
Judge which is not in the section, which 
makes a difference in the interpretation. 


23. In my view there is no ambiguity 
in the language of the sections and according- 
ly reference to Section 110-A (1) was not 
necessary. 
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24. Reference to the prospective am- 
endment in 1969 on Section 110 (1) for inter- 
preting the old Section 110-A was not proper. 
-In paragraphs 14 and 16 of the said decision 
the learned Judge refers to objects and reasons 
of the 1969 amendment and according to him 
as if the original section was for the richer 
section of the people. In my opinion the 
law is equal for all rich or poor and the 
whole object of the Act would be frustrated, 
if the Tribunal be held to have no jurisdic- 
tion to dispose of the entire claim whether of 
bodily injury or of loss or damage to pro- 
perty both movable and immovable. 


25. It should also be taken note of 
that Nat’s case was referred to by the Junior 
Judge to the fuller Bench and the same learn- 
2d Judge delivered the judgment of the fuller 
Bench. I am not saying for a moment that 
the same cannot be done but the learned 
Judge also stated that he had already ex- 

ressed his reasons in the order of the re- 
erene Here I express my doubt whether 
he referring Judge should rely on such rea- 
sons given in the order of the reference as 
the reasons for the final judgment by the fuller 
Bench. The reasons could have been adopted 
but the earlier expression of the reasons was 
only for the purpose of reference and should 
not have been merely referred to in the final 
judgment in the Reference without adopting 
the- same. Moreover, the language employed 
by the learned Judge in paragraph 13 of AIR 
1971 Punj and Har 144, with respect, being 
unsavoury, ought not to have been used. It 
should further be noticed that paragraphs 6 
to 10 of the judgment are already there in 
the Order of Reference itself. 

26. It should also be noticed that 
Nat’s case does not refer to the earlier Divi- 
sion Bench decision of the same High Court 
. in the case of Municipal Committee Jullundur 
City v. Romesh Saggi, AIR 1970 Punj & Har 
137. Though it is not a direct case, the Tri- 
bunal was held to be a Court and accordirgly 
if no claim on the loss of property was ad- 
vanced it might be argued that the claim in 
a subsequent suit would be barred under the 
principle of constructive res judicata. 

27. Mr. Roy relies on the case of 
Union of India v. Labh Chand Sharma re- 
ported in AIR 1963 Him Pra 12. He wanted 
to argue that Section 110-F of the Act bars 
all claims made in a Court of law and “any” 
claim for compensation is covered under Sec- 
tion 112. Mr. Roy next cites another Madras 
decision in the case of Mohammad Habitulla 
v. K. Seethammal, AIR 1967 Mad 123 and 
placed before us that the Act is a self-con- 
tained Code and all cases of accidents “aris- 
ing out of” are to be governed by the Act 
itself. According to him it is a complete 
machinery which deals with all types of claims 
and bars a Civil Court proceeding. These 
two cases though: do not directly touch the 
point at issue, are of some importance. 

28. The said recent decision of the 
Gujarat High Court in the case of Farsubhai 
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Altapbhai AIR 1972 Guj 244 (supra) is a 
single Bench decision of the learned Chief 
Justice. It seems that this decision takes a 
middle course and refers to the said M. P. 
‘decision viz; AIR 1962 Madh Pra 19 and to 
the said single Bench decision of the Gujarat 
case of Joshi Ratanshi Gopaji (supra). It did 
not refer to the said Punjab and Haryana 
High Court case in AIR 1971 Punj and Har 
144. It should be remembered that in this 
decision it appears that the suit was instituted 
by a person who has not suffered any bodily 
injury and this case also does not directly 
touch the point. 

29. The single Bench decision in 
(1969) 2 Mad LJ 417 (supra) is a judgment 
which holds that the persons cannot claim 
any compensation as regards property. It 
only refers to the said M. F. decision of the 
year 1962 and no other decision. I am un- 
able to follow the reasonings of the learned 
Judge. 

30. In conclusion I hold and accept 
the principles laid down in the M. P. deci- 
sion reported in AIR 1962 Madh Pra 19 
and do not accept the contrary ‘principles laid 
down in the other decisions specially in the 
ee reported in AIR 1971 Punj and Har 


31. Mr. Bagchi next contended that 
the payment was made by the third party 
in the instant case. The father-in-law paid 
the expenses of the injured person and he did 
not want the amount to be refunded to him. 
Accordingly the claimants are not entitled 
to the compensation. 


32. Our attention was drawn to the 
cases of Schneider v. Eisovitch, reported ia 
(1960) 2 QB 430 at pp. 433 and 434 = (1960) 
1 All ER 169; Gage v. The King, reported 
in (1960) 3 All ER 62; Dennis v. London 
Passenger Board, reported in (1948) 1 All ER 
779; Roach v. Yates, (1938) 1 KB 257 (263) 
and also to some passages from Winfield oa 
Torts, 9th edition pages 583-586. 


33. I need not go into all the above 
decisions and the text as on a plain reading 
of Section 110 of the Act itself, coupled with 
the evidence of the father-in-law and the son- 
in-law in the instant case. I hold that the 
compensation would include all the amounts 
inclusive of payment made by the third party. 
Here the father-in-law paid certain amount 
presumably as on moral obligation. There is 
no legal obligation of any third party to pay 
the amount. Though in certain cases the 
third party expects to be repaid but in this 
case the father-in-law did not take back the 
money from his son-in-law. The cardinal 
principle to be followed in such cases is that 
the wrong doer must pay, whether the third 
party pays or not. 


34. Mr. Roy took zo objection about 
the incompetency of the appeals. They were 
the joint appeals by the Insurer and one of 
the owners of the Bus where other co-owners 
of the Bus were made the respondents. Ac- 
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cording to him, the insurer cannot be sued, 
as there is no cause of action against it. The 
Insurer cannot be made a party and they 
cannot prefer the appeal. He referred to us 
the procedure in Section 110-C and Sec. 110-D 
of the Act. He also pointed out that the 
grounds under Section 96 (2) of the Act are 
limited. In the instant two Memoranda of 
Appeal it would be noficed there is no 
ground on behalf of the Insurer. He also 
pointed out the objection by the Insurer at 
paragraph 10, p. 32 of the Paper Book which 
shows that the same was inconsistent with 
the case of the owners. He relied on S. 96 (1) 
of the Act and argued that the entire liability 
was of the owner. He relies on the case of 
Vanguard Insurance Co Ltd. v. Fool- 
chand Mandal, AIR 1967 Pat 342, Mr. 
Bagchi on the other hand maintained that 
the joint appeal is competent and the follow- 
ing decisions were cited viz., the said deci- 
sion of Mohammad Habibullah, AIR 1967 
Mad 123 (supra) and the decision of the 
same High Court in the case of K. Gopala- 
krishnan v. Sankara Narayan, AIR 1968 Mad 
436 which seeks to distinguish a Supreme 
Court decision in the case of British India 
General Insurance Co. Ltd. v. Itber Singh, 
reported in AIR 1959 SC 1331 and a deci- 
sion of a Punjab High Court in the case of 
Vanguard Fire and General Insurance Co. 
Ltd. v. Sarla Devi, reported in AIR 1959 
Punj 297. Mr. Roy in reply placed before 
us that the joint appeal is not permissible 
and he cites a decision of Madhya Pradesh 
High Court in the case of New India Insu- 
rance Co. Ltd. Bombay v. Smt. Molia Debi, 
AIR 1969 Madh Pra 190. Lastly, he cites 
the Bench decision of this Court in the case 
of Hukum Chand Insurance Co. v. Subashini 
Roy, (1970) 74 Cal WN 879 which relied 
heavily on the said Supreme Court decision 
in AIR 1959 SC 1331. He also referred to 
an unreported judgment (F. M. A. No. 165 of 
1965) (Cal) in the case of New India Assu- 
rance Co. v. Ram Bai of A. K. Mukherjea 
and M. M. Dutt, JJ. Lastly a Division Bench 
decision of the Chief Justice Chagla and 
Dikshit, J. in the case of Royal Insurance Co. 
Ltd. v. Abdul Mohomed Meheralli, AIR 1955 
Bom 39 was cited where it had been iater alia 
held that the insurer could only defend in 
the name of the defendant. Another Full 
Bench decision of the Madhya Pradesh High 
Court in the case of Mangilal v. Parasram, 
reported ia AIR 1971 Madh Pra 5 (FB) was 
also cited. 


35. After the said Bench decision of 
this Court in (1970) 74 Cal WN 879 where 
the Insurer alone was the appellant and the 
owner fried to support the appeal, we did 
not not find any reason to differ from the 
views expressed by the said Division Bench 
that no appeal was maintainable at the in- 
stance of the insurer alone. We hold how- 
ever that the appeal is not incompetent as 
the owner is also the appellant in the instant 
case and the joint appeal by the insurer and 
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the owner does not make such an appeal | 
incompetent. 


36. The last point that was argued 


by Mr. Bagchi that the claimants respondents `~ 


were parties to the contributory negligence 
and they were not entitled tọ any payment. 
We may at once say that no suggestion as 
to the said point of fact was ever made be- 
fore the Tribunal below. There was no evi- 
dence of contributory negligence. Mr. Bagchi 
only pointed out that the constable heard 
the sound of the horn and that is enough 
to substantiate that the injured person would 
have heard the sound and should have been 
careful but as there was negligence on their 
part they suffered the injuiry. The sugges- 
tion of Mr. Bagchi is only stated to be 
rejected. 


37. In view of the above, I need not 
discuss the decision of the House of Lords, 
reported in (1886) 12 AC 41 = 1886-90 AH 
ER, (Reprint and Extn. Vol.) 1955 in the 
case of Wakelin v. London and South Western 
Rly Co. 

38. For all the above reasons ĮI hold 
that both the appeals and the cross-objection 
must be dismissed but withont costs. We 
only make it clear that the decree of Rupees 
13,681/- in favour of the wife granted by the 
Trial Court would be corrected as Rupees 
13,962/- based on a wrong total. 


Ordered accordingly. 
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Biswanath Rungta, Applicant v. Oriental 
Industrial Engineering Co. Pvt. Ltd. and 
others, Respondents. 


Award Matter No. 94 of 1974, D/- 9-7- 
4 $ 


(A) Arbitration Act (1940), S. 34 — 
Stay of suit — Disputes. over the -autho- 
rity of particular director to operate bank 
account — Bank, not a party to arbitration 
agreement, also impleaded as party for. pro- 
per adjudication — Such impleadment will not 
affect rights of parties: for stay of suit. 

(Para 1) 

(B) Arbitration Act (1940), S. 34 — Steps 
a proceedings — Illustration of what is 
not. 

There were disputes between the direc- 
tors of a company over the operation of a 
bank account by one of them. After filing 
of the suit but before the plaint was served 
upon the defendant, the plaintiff made an 
application for an injunction restraining the 
defendant from operating the bank account 
and obtained an interim order of injunction. 
The defendant asked for an order that the 
bank should also be restrained from allowing 
the plaintiff from operating the bank account. 
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That was done. Held what the defendant did 
was Only to circumscribe the injunction order 
to such an extent that the interest of both 
the parties were protected until the disputes 
were decided. By this, he could not be said 
to have taken any step in aid of the suit or 
submitted to the jurisdiction of the court for 
the purpose of adjudication of the coniro- 
versy in the suit. (Para 3) 


Cases Referred: Chronological Paras 


AIR 1973 SC 2071 = (1974) 1 SCR 31 3 
AIR 1973 Cal 215 

AIR 1971 SC 206=-1971 Cri LJ 262 1, 
AIR 1971 Bom 231 = 71 Bom LR 801 
AIR 1966 Cal 315 

AIR 1943 Cal 484 = 47 Cal WN 570 3 
(1915) 1 Ch D 881 = 84 LJ Ch 688 1, 2 


JUDGMENT :— This is an application 
under Section 34 of the Arbitration Act, 1940, 
for stay of a suit. A suit has been instituted 
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© by Oriental Industrial Engineering Co. (P) 


Ltd. and Ghanshyamdas Rungta and Rajen- 
dra Prasad Runegta, two of its directors 
against another director Biswanath Rungta. 
In the suit Allahabad Bank has also been 
made a party. The suit mainly is on the 
ground that in the course of business of the 
plaintiff-company, namely, Oriental Industrial 
Engineering Co. (P) Ltd. a sum of Rupees 
11,13,000/- became due and payable to the 
company by the Uranium Corporation of 
India Ltd., a Government Company and with 
this amount of money the said defendant to 
the suit Biswanath Rungta had opened an 
account in the Allahabad Bank and is operat- 
ing the said account acting upon certain 
"Teged Board resolutions which are challeng- 

ji as being forged or not genuine and with- 
out authority. In essence what is being said 
is that the act and conduct of the defendant 
Biswanath Rungta were unauthorised and in- 
correct on behalf of the company and he 
should be restrained from operating or with- 
drawing any money deposited in the said ac- 
count with the Allahabad Bank. It is stated 
in paragraph 3 (k) of the petition that the de- 
fendant No. 2, namely, Allahabad Bank has 
informed the company that unless it was res- 
trained by an order of injunction the said 
defendant. Allahabad Bank would allow 
Operation of the said account by the 
defendant No. 1, as, indeed, it was bound to 
do. In the aforesaid view of the matter the 
suit was instituted asking for an appropriate 
order of injunction and declaration. The suit 
is by the company and two of its directors 
as mentioned hereinbefore. This is an ap- 
plication by the defendant for stay of the 
suit. It is stated that there is an arbitration 
clause contained in the Articles of Associa- 
tion in the following terms :— 


“In case any difference shall arise be- 
tween the Company and the Directors relat- 
ing to their remuneration, duties or privileges 
or otherwise, or any member of the Com- 
pany, or between the Company or any other 
person to whom these presents shall apply, 
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the same shall be referred to arbitration; and 
if the parties cannot agree upon a single arbi- 
trator there shall be two arbitrators, who shall 
have power to choose an Umpire; and in 
either case such reference shall be so arrang- 
ed, conducted and carried out as, with re- 
gard to the mode of consequence of that re- 
ference, and in all other respects to con- 
form to the provisions in that behalf con- 
tained in the Arbitration Act or Acts in force 
for the time being in British India.” 


That there was such an article containing the 
aforesaid term is undisputed. It was con- 
tended, firstly, that the disputes in this case 
were covered by the said arbitration clause 
inasmuch as these disputes were those arising 
between the company and the directors relat- 
ing to their dues or privileges or otherwise. 
Read in proper perspective the disputes raised 
in the suit were those that were within the 
ambit of the arbitration clause covered by 
the article. In support of the proposition 
reliance was placed on Section 36 of the Com- 
panies Act, 1956, which unlike Section 20 of 
the English Companies Act, 1948, makes the 
Articles of Association binding on the com- 
pany in specific terms. Reliance was also 
placed in aid of the arguments that the Arti- 
cles of Association bound the directors as 
well as the company on the decision in the 
case of Hickman v. Kent or Romney Marsh 
Sheep-Breeders’ Association, reported in 
(1915) 1 Ch D 881 at p. 902 and also on the 
decision of the Supreme Court in the case of 
Hanuman Prasad Gupta v. Hiralal, reported 
in AIR 1971 SC 206. The facts that the 
directors as well as the company are bound 
by the Articles of Association and the arbi- 
tration clause in the instant case was quite 
enough to cover the disputes raised in this 
case between the company and its directors 
are not seriously disputed. What is, however, 
urged in this case is that in the suit there 
is another party, namely, the Allahabad Bank 
and the said bank was not a party to the 
arbitration agreement. It is, therefore, sub- 
mitted that the suit should not be stayed. 
I am unable to agree. Read in proper pers- 
pective the suit does not really affect the 
Allahabad Bank. The Allahabad Bank has 
only been made a party more or less in a 
sense for proper adjudication of the dis- 
putes between the parties. The disputes 
really centre round between one group of 
directors of the company and the remaining 
directors and the bank account in the Allaha- 
bad Bank having been opened not under the 
proper Board’s resolution authorising the de- 
fendant Biswanath Rungta to operate the 
bank account, the bank has only taken the 
possible stand, namely, that unnless restrain- 
ed by an order of the court, he was authoris- 
ed to operate the bank account. By implead- 
ing the said bank and by trying to add the 
Allahabad Bank it cannot be said that the 
disputes that have arisen in this case which 
were of substantial nature involved a third 


party who is not a party to the arbitration 
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proceeding. In proper perspective the Allaha- 
bad Bank is not really a necessary party to 
the adjudication in this case. In that view 
of the matter the presence: of the Allahabad 
Bank will not debar the rights of the parties 
for stay of the suit under Section 34. The 
first objection on behalf of the respondent 
is, therefore, rejected. 


2. It is then contended that the de- 
fendant had taken steps in the proceeding and 
as such was disentitled to ask for stay under 
Section 34. It is stated that after filing of 
the suit before the application was served 
upon the defendant the plaintiff made an ap- 
plication for an injunction restraining the de- 
fendant No. 1 from operating the bank ac- 
count with the Allahabad Bank and obtained 
an ad interim order of injunction. Thereafter 
the matter appeared as a new motion and on 
the 31st May, 1974, after the order of in- 
junction had been made absolute restraining 
the defendant No. 1, counsel mentioned on 
behalf of the present petitioner asking for an 
order that the Allahabad Bank be, however, 
restrained from allowing the plaintiff from 
operating the bank account and that was 
done on the 3ist May, 1974, at the instance 
of the defendant-petitioner to this application. 
It is further stated that the defendant-peti- 
tioner did not file affidavit-in-opposition to the 
application for injunction made in this Court. 
Upon these facts it is stated that the defend- 
ant had evinced an inclination to proceed 
with the suit by taking steps in the proceed- 
ing and as such was disentitled to ask for a 
stay under Section 34 of the Arbitration Act, 
1940. My attention was drawn to several 
decisions to all of which I need not refer in 
details. The principle seems to be that if a 
party who has evinced an inclination by such 
overt act that he wishes to proceed with 
action then he was not entitled later on to 
ask for the stay of the suit. In what con- 
crete situation it could be said that that a 
party has unequivocally expressed the inclina- 
tion or desire to proceed with the suit by 
taking step in the proceeding naturally de- 
pends upon the facts and circumstances of 
each particular case and the courts have- taken 
such decision depending on the facts of each 
case. Reliance was placed on the decision 
of the Calcutta High Court in the case of 
Subal Chandra Bhur v. Md. Ibrahim, AIR 
1943 Cal 484 in which S. R. Das, J. as the 
learned Judge then was, observed at page 487 
as follows :— 


“¥t seems to me that these authorities 
establish that in order to constitute a step 
in the proceedings the act in question must 
be: (a) an application made to the Court either 
on summons as in (1896) A. C. 1 or 34 Cal 
. 443 or orally as in 28 CWN 771 or something 
in the nature of an application to the Court, 
e.g., attending on summons for directions as 
in (1902) 1 KB 480, (1903) Ch 222, (1909) 2 
Ch 121 and (b) such an act as would indicate 
that the party is acquiescing in the method 
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adopted by the other side of having the dis- 
pute decided by the Court.” 


3. In my opinion what the learned 


t 


Julge meant was that the action mentioned ~« 


in the said categories must be such as to 
lead to indicate the intention of acquiescing 
in the method adopted by the other side of 
having the dispute decided by the Court. In 
a subsequent decision in the case of Amritraj 
Kothari v. Golecha Financiers, AIR 1966 Cal 
315, P. C. Mallick, J. held that opposing an 
application was evincing interest to proceed 
with the proceeding which disentitled a party 
to a stay under Section 34. A different view, 
however, was expressed by a Division Bench 
of the Bombay High Court in the case of 
Anandkumar v. Kamaladevi, AIR 1971 Bom 
231 where the Division Bench held that there 
should be express desire to take a step in the 
suit to indicate that the defendant proposed 
to go on with the suit and to abandon the 
agreement to refer the matter to arbitration. 
Therefore, the Bombay High Court proceed- 
ed on the basis that the fact that even in 
opposing the interlocutory application. the de- 
fendant did not know the purport of the 
plaint or the purport of the arbitration agree- 
ment and in considering whetber the defend- 
ant wanted to abandon the arbitration ahd 
to proceed with the suit, these aspects should 
be borne. in mind. In the case of Union of 
India v. M/s. Hind Galvanizing and Engineer- 
ing Co. Pvt. Ltd., AIR 1973 Cal 215 the 
Division Bench of this court found that 
where: the defendant had expressed unequivo- 


cal and unambiguous intention to defend the © 


suit by obtaining an order of adjournment, 
that conclusion could not be called either un- 
reasonable or capricious or wnjudicial. In a 
recent judgment the Supreme Court has laid 
down the principles which should guide the 
courts in deciding what is meant by a step in 
the proceeding. : It has, however, to be borne 
in mind that in the case before the Supreme 
Court the Supreme Court was concerned with 
extension of time to file written statement and 
thefe the Supreme Court observed at page 
2075 in the case of State of U. P. yv. Janki 
Saran, AIR 1973 SC 2071 as follows: 


“In our view, there is no serious infirmi- 
ty in the impugned judgment of the High 
Court and we are unable to find any cogent 
ground for interference under Article 136 of 
the Constitution. The legal position with res- 
pect to the scope and meaning of Section 34 
of the Arbitration Act admits of little doubt, 
the Janguage of this section being quite plain. 
When a party to an arbitration agreement 
commences any legal proceedings against any 
other party to the said agreement with res- 
pect to the subject-matter thereof, then the 
Other party is entitled to ask for such pro- 
ceedings to be stayed so as to enable the 
arbitration agreement to be carried out. It 
is, however, to be clearly understood that the 
mere existence of an arbitration clause in an 
agreement does not by itself operate as a bar 
to a suit in the Court. It does not by itself 
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impose avy obligation on the Cowt to stay 
the suit or to give any opportunity to the 
defendant to consider the question of enforo- 
ing the arbitration agreement. The. right to 
institute a suit in some Court is conferred, 
on 2 person having a grievance of a civil 
nature, under the general law. ft is a funda- 
mental principle of law thai where there is 
a right there is a remedy. Section 9 of the 
Code of Civil Procedure confers this general 
tight of suit on aggrieved person except 
where the cognizance of the suit is barred 
either expressly or impliedly. A party seek- 
ing to curtail this general right of suit has 
to discharge the onus of establishing his 
tight to do sa and the law curtailing such 
general right has to be strictly complied with. 
To enable a defendant te obtain an order 
staying the suit, apart from other conditions 
mentioned in Secticn 34 of the Arbitration 
Act, he is required fo present his application 
praying for stay before Kling his written state- 
ment or taking any other step in the suit 
proceedings. In the present case the written 
statement was indisputably not filed before 
the application for stay was presented. The 
question is whether any other step was taken 
in the proceeding as contemplated by Sec- 
tion 34 and it is this point with which we are 
directly concerned in the present case. Tak- 
ing other steps in the suit proceedings con- 
motes the idea of doing something in aid of 
the progress of the suit or submitting to the 
jurisdiction of the Court for tie purpose of 
adjudication of the merits of the controversy 
in the suit.” 


It is, however, to be borne in mind that the 
Supreme Court did not think that actaal 
knowledge of the parties was important. All 
parties to arbitration proceeding should be 
deemed to have knowledge of arbitration 
agreement and that whether he has taken step 
in the proceeding should be judged strictly. 
In the light of the aforesaid principle the 
correct test, in my opinion, is to judge the 
overt acts of the parties, whether in the ap- 
plication or in the suit or in both, to find 
out if the cvert acts connote the idea of doing 
something in aid of the suit or submitting to 
the jurisdiction of the court for the purpose 
of adjudication of the controversy in the suit. 
In what particular circumstances such steps 
would amount to a situation from where the 
court can deduct that a party hags so expres- 
sed himself is difficult to be laid down ex- 
haustively. It is not desirable either. It must 
depend on varying circumstances of each case. 
Bearing the above test in mind, I have to ex- 
amine the situation in the present case. Here 
there was an arbitration clause. The plaint 
had nct been scrved; the nature of relief 
sought could not be ascertained. In view of 
the decision of the Supreme Court it must be 
presumed that the defendant knew about the 
existence of the article which contained arbi- 
tration clause. The plaintiff had obtained an 
order of injunction restraining the defendant. 
What the defendant wanted was that until the 
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rights were determined in whichever forum, 
the monary should be protected. The con- 
duct oniy, in my opinion, properly represents 
the intention of the defendant that during the 
period the disputes would last either in court 
or in arbitration, each of the parties should 
be restrained from having the use uf the 
meney. From this conduct it is not evident 
that the defendant has vither done anything 
in «id of the suit or submitted to the jurisdic- 
tion of the Court for fhe purpose of adjudica- 
tion of the controversy in the suit. The order 
of injunction having been made what the de- 
fendant did was to circumscribe it to such 
extent that the rights of the parties were pro- 
tected until the disputes were decided. In. 
the aforesaid lizht I do not think it can be 
said that the defendant has taken any step 
in the proceeding. If that is the position, 
there is no impediment of staying the suit. 

4. I make an order in terms of prayes 
(a) but in the interests of justice the statuz 
quo as on to-day will continue for a period 
cf three months so that the parties may take 
appropriate direction either in the arbitration 
proceeding or in the suit for protection of 
legitimate rights. 

5. Cost cost in the arbitratiog pro- 


ceedings. 
Order accordinely. 
naana a tircinteniteniirs 
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SUDHAMAY BASU, 7. 

Bank of Baroda, Appellant y, Fishce, 
Respondent. 

Suit No. 977 of 1962, D/- 22-1-1974. 

(A) Civil P. C. (1908), S. 11 — Res isdi- 
cata — Matter decided at one stage cf aro- 
ceeding cannot be reagitated at subsequent 
stige, (Para 6) 

(B) Civil P ° Ca 0. &, R. 17 — Amendment 
of pleadings — Inmordinate delay in applying 


— Amendment should not be aliowed. AIR 
1970 SC 42, Followed. (Paza 7) 
Cases Referred: Chronological Paras 
AIR. 1970 SC 42 = (1970) 1 SCR 428 rA 
AIR 1961 Ker 110 = 1960 Ker LT 990 5 
AIR 1960 SC 941 = (1960) 3 SCR 590 G 
AIR. 1953 Cal 15 = 89 Cal LJ 140 5 
AIR 1928 PC 208 = 32 Cal WN 953 5 
(1844) 6 Beav 1 = 13 LJ Ch i107 3 


A. K. Das and A. K. Sen, for Appellant; 
Mrigen Sen and C. R. Dutt, for Respondent. 

ORDER :— This is a petition it 
appears for the fourth time, for leave to 
amend the written statement filed in this suit. 
The suit itself was instituted as far back as 
14th of June, 1962. Ths original written 
Statement was filed on the 27th of August, 
1962. More than sight weeks thereafter 
when the suit appeared in the list for hear- 
ing the defendant sought to amend the writ- 
ten statement. Two applications for such 
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amendment —~ one dated 22nd January, 1973, 
and the other dated 23rd February, 1973, were 
withdrawn with leave of the Court to file 
fresh applications. On the 22nd March, 1973 
the t''rd application was filed for amendment 
to incorporate as paragraphs 10 (a) & 10 (b) 
af the written statement the following :— 

“10 (a). The said transactions rejating to 
the said 8 letters of credit are unlawful and 
unenforceable in that the transactions as afore- 
said were contrary te and in violation of, 
inter alia, Sections 3, 4, 5, 6, 21 and 22 of the 
Foreign Exchange Regulation Act, 1947 of 
India. 

10 (b). The said transactions were con- 
frary to the laws relating to Foreign Exchange 
Regulation of Pakistan, namely, I R. P. X. 4.” 

The said application for amendment was 
partially granted by S. K. Mukherjea, J. The 
amendment in the manner mentioned in para- 
graph 10 (a) was allowed but that mentioned 
‘in paragraph 10 (b) wes. disallowed. It is 
stated in the present petition for amendment 
that the necessary details about the Foreign 
Exchange. Regulation Act of Pakistan could 
not be availed of. The present application 
again seeks to incorporate different provi- 
sions and details of the Foreign Exchange 
Regulation Act, 1947 of Pakistan after an 
averment which is similar to what was reject- 
ed in paragraph 10 (b) mentioned above. It 
is stated in the petition that the amendment 
is necessary for the purpose of determining 
the real question in controversy between the 
parties, 

2. In an affidavit-in-opposition affirm- 
ed by one Narendra Nath Kundu on the 
20th of July, 1973, it is submitted that the 
present application is a mala fide one calculat- 
ed to delay the hearing of the suit and that 
it is barred by the principles of res judicata. 
It is further stated that the application for 
the previous amendment of the written state- 
ment wes made with more or fess the same 
kind of averment. It is further disputed that 
the amendment was refused carlier solely due 
to insufficient details being furnished about 
the Pakistan Foreign Exchange Regulation 
law. It is further submitted that the attempt 
to incorporate almost the entire Foreign Ex- 
change Regulation Act of 1947 of Pakistan 
is in violation of all principles and standards 
of drafting. 

3. Mr. A. K. Das, learned Covnsel 
appearing in support of the petition submit- 
ted that the Foreign Law was to be pleaded 
as a fact. Therefore he has sought to incor- 
porate the different provisions of the Pakis- 
tan Foreign Exchange Regulation Act of 
1947. Referring to Order 8, Rule 2 and 
Order 6, Rule 2 of the Code of Civil Pro- 
cedure, he submitted that although material 
jacts were to be stated in the pleadings and 
law was not to be pleaded. Foreign Law, 
however, was an exception to the latter. Mr. 
Das submitted that he was required to men- 
tion the sections of the Foreign Law speci- 
fically. 
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In support of his proposition he referred 
to the Annual Practice, 1966, in which under 
the note under Order 18, Rale 8 of the 
Supreme- Court Rules at page 375 on Foreign 
Law it is stated that 

“Where Foreign Law is pleaded in sup- 
port of, or as defence to an action, cetain 
particulars should be given. Orders have been 
made for particulars of any Code or Statute, 
if any relied on, but identifying the material 
clauses thereof.” 


Mr. Das next referred to Bullen and 
Leake Precedents of Pleadings, 10th Edition 
at page 9 where it is stated that any of these 
matters (such as laws of the foreign country) 
relied upon must be alleged like other facts. 
Mr. Das. also’ cited in this connection The 
Duke of Brunswick v. King of Hanover, re- 
ported in (1844) 6 Beavan’s Report p. 1 af 
p. 59 where it is alleged that the allegation 


that an instrument depending upon Foreign. 


Law is null and void was too vague. 


4. While it appears that foreign law 
iz to be pleaded as fact and that particulars 
should be given of a code or statute it is by 
uo means clear from the authorities that 
specific and extensive provisions in detail have 
to be quoted. On the other hand the dif- 
ferent provisions of the Evidence Act of 
India relating to the Foreign Law, to some 
of which Mr. Das himself drew the attention 
of the Court would seem to dispense with such 
a requirement. Section 38 makes relevant 
any statement of law contained in books 
printed or published under the authority of 
(a foreign) country. Section 45 provides for 
opinion of experts to be given when they are 
skilled in foreign law, when the Court is to 


on 


form an opinion upon a point of foreign law. | 


S. 57 provides for judicial notice of certain 
laws of India and United Kingdom. Sec. 84 
deals with the presumption of the genuine- 
ness of books printed under the authority of 
any country and to contain the laws of that 
country. 


5. Mr. Das next contended that dif- 
ferent considerations applied in the case of 
amendment of written statement than what 
applied in the case of amendment of plaint, 
the Court would be more liberal in the former 
case. In this connection reference was made 
to a decision reported in AIR 1953 Cal 15, 
(N. P. Pal v. Steel Products Ltd). But even 
though Courts may be inclined to be more 
liberal in allowing amendment of defence 
than that of the plaint the inordinate delay 
involved has to be taken note of. The power 
of amendment is sot to be abused to starve 
the plaintiff out of his rights. The well known 
case of Mama v. Sasoon, reported in 32 Ca} 
WN 953 p. 957 = (AIR 1928 PC 208) and 
K. Iyer v. O. Mathai, reported in AIR 1961 
Ker 110 may be referred to in this connec- 
tion. The suit was filed as early as 1962 and 
it could hardly take 10 years for the defend- 
ants to wake up to the necessity of having an 
amendment of the written statement. 


4 
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6. I regret to find that I have to reject 
the petition. It appears that while leave was 
granted by the Court while rejecting the first 
applications the same was not granted on the 
last occasion. In substance the present prayer 
is to include some specific provisions of 
foreign law which are alleged to have been 
offended ‘by the transaction in suit. Substan- 
tial averment to that effect without the provi- 
sions in detail. was there in the last petition 
which was rejected. Mr. Dutta described the 
suggested amendment in the petition as an 
elaboration of the previous one. Mr. Das, of 
course, joined issue in this respect and said 
that without the specific provisions being men- 
tioned on the earlier occasion the present am- 
endment cannot be equated with the same. 
There is after all a need for giving a finality 
to judicial decision. As Das Gupta, J. point- 
ed out in the case of Satyadhyan Ghosal v. 
Smt. Deorajin Debi, reported in AIR 1960 
SC 941 at p. 943, when a matter ......... whe- 
ther on a question of fact or on a question of 
law has been decided between two 
parties in one suit or proceeding and the deci- 
sion is final, either because no appeal was 
taken to a higher court or because the appeal 
‘was dismi or no appeal lies, neither party 
will be allowed in a future suit on proceeding 
between the same parties to canvass the 
matter again. The principle of res judicata 
applies between two stages in the same litiga- 
tion to this extent that a Court, whether the 
trial court or a higher court having at an 
earlier stage decided a matter in one way will 
not allow the parties to reagitate the matter 
again at a subsequent stage of the same pro- 
ceedings. In view of the rejection of the 
earlier petition without any leave for a fur- 
ther application {as had been given in the 
case of the first two applications) the principles 
laid down above appear to stand in the way 
of the present application. 


7. Again, even assuming that incor- 
poration of the provision of the foreign law 
was necessary it is difficult to accept that even 
a decade was not. sufficient.to procure the 
same. In the case of Mohan Singh v. Pashu- 
pati Nath, reported in AIR 1970 SC 42 an 
amendment after two decades was rejected. 

e Court would not normally be justified in 
allowing the parties to raise a new conten- 
tion after a decade and give it a fresh lease 
of life. Court always insists on diligence and 
Nooks with disfavour on avoidable delays. 


On the above view of the matter the 
prayer for amendment is rejected and the peti- 
tion, therefore, fails and is dismissed with 
costs, 


Petition dismissed. 
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M. M. DUTY AND N. ©. MUKHERII, JJ. 

State of West Bengal, Appellant v. A. K. 
Ghosh and Bros, Respondents. 

A. F. O. D. No. 19 of 1971, DJ- 11-2- 
1975. 

(A) Arbitration Act (1940), S. 34 — De- 
fendant’s application under — Plaintiff ap- 
plying for reference to arbitration — Defend- 


' ant consenting to reference — Court has juris- 


diction to make reference. 


` When an application under Section 34 
is filed, the Court has to decide whether it 
will proceed with the suit or stay the pro- 
ceedings thereof. The party filing an applica- 
tion under Section 34 may press the same 
or may give it up and agree with the other 
parties to refer to arbitration any matter in 
difference between them in the suit. If such 
an agreement is made and pursuant to such 
an agreement the parties apply to the court 
to refer the matter to arbitration, the Court 
can entertain such an application and refer 
the matter to arbitration. (Para 8) 


(B) Arbitration Act (1940), S. 21 — Ap- 
plication by some parties for reference to arbi- 
tration — Court must assertain if all par- 
ties interested agree to make reference — 
Joint application is not mandatory — Applica- 
tion need not be in writing nor need it be 
signed by all parties. 


An agreement between all the parties in- 
terested in the dispute is a condition precedent 
to the making of an application for reference 
to arbitration. Where an application for re- 
ference is made by only some parties so in- 
terested, it is the duty of the Court to ascer- 
tain from the parties who have not joined 
in such an application, whether they have 
agreed to the making of an order for refer- 
ence. While the agreement between the par- 
ties is a sine qua non to the exercise of juris- 
diction by the Court to refer disputes to arbi- 
tration, the filing of an application in writing 
by all the parties interested is not mandatory. 


. It is also not necessary that the application be 


signed by all the parties. (1900) ILR 27 Cal 
61 and ATR 1924 All 540 and AIR 1928 Mad 
48 (2) and AIR 1915 PC 79, Foll; ATR 1917 
Cal 481 and AIR 1918 Cal 336, Dist. 
(Para 11) 
pel by omission — Failure. to object and plead 
=- Plaintiff applying for reference under Sec- 
tion 21 of Arbitration: Act — Defendant con- 
senting fo reference but not joining in plain- 
tiff's application -~ Defendant further partici- 
pating in arbitration proceedings without pro- 
test = Defendant estopped from challenging 
fegality of reference. (Para 15) 


(D) Arbitration Act (1940), S. 30 — Mis- 
conduct — Arbitrator deciding all matters in 
=e AI SA Hh NE 
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dispute but omitting to deal with each item 
of claim separately — Arbitrator accepting 
from a party remuneration as fixed by court 
just before making award — Absence of 
mala fide intent of arbitrator — Arbitrator 
not guilty of misconduct ~. Award not rend- 


ered ilegal, 

(Paras 17, 18) 
Cases Referred: Chronological Paras 
AIR 1963 Cal 456 15 
AIR 1959 Cal 156 = 1958 Cal LJ 364 17 
AIR 1958 Cal 415 14 


AIR 1940 Lah 186 = 190 Ind Cas 399 17 
AIR 1928 Mad 48 (2) = 105 Ind Cas 105 11 


AIR 1924 All 540 = 22 All LJ 67 11 
AIR 1918 Cal 336 = 27 Cal LJ 339 12 
AIR 1917 Cal 481 = 25 Cal LJ 339 12 
AIR 1915 PC 79 = 43 Ind App 1 11 
(1900) ILR 27 Cal 61 = 4 Ca WN 92 11 
` (1876) 3 Ind App 209 (PC) 13 


P. K. Sen Gupta, Nani Gopal Das and 
Mrs. Jolly Sett, for Appellant; „Amiya Bose, 
Saktinath Mukherjee and Mrs. Monisa Mitter, 
for Respondents. 


M. M. DUTT, J. :— This appeal is at the 
instance of the State of West Bengal and it 
arises out of a suit instituted by the Tes- 
pondent for recovery of money. 


2. The respondent entered into a 
contract with the appellant for the execu- 
tion of the following works:— 


(1) The construction of the main hospi- 
tal building, kitchen and morgue of 58 bed- 
ced Sub-Divisional Hospital at Arambagh 
in the District of Hooghly. 


_ (2) The construction of the infectious 
wards and staff quarters of the said hospital. 


3. The terms of the contract con- 
tained in the tender form issued on behalf of 
the appellant includes a provision for arbitra- 
tion in clause 25 thereof which provides inter 


alia that all questions and disputes relating | 


to the meaning of the specifications, designs, 
drawings and instructions and as to the quality 
of workmanship or materials used on the 
work or as to any other question, claim, right, 
matter or thing whatsoever, arising out of 
or relating to the contract shall be referred 
to the sole arbitration of the Chief Engineer 
of the department. It further provides that 
should the Chief Engineer be for any reason 
unwilling or unable to act as such arbitrator, 
such questions and disputes shall be referred 
to an arbitrator to be appointed by the Chief 
Engineer and that the award of the arbitrator 
shall be final, conclusive and binding on all 
parties to the contract. 


4. In the suit, the respondent claimed 
a sum of Rs. 2,99,251.00 as per particulars 
given below: 
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(a) For extra works done in 
connection with ihe work 
of tender No. 47 as per 
Schedule ‘A’ 

For extra works done in 

connection with the work 

of tender No. 21 as per 

schedule ‘B’ 

(c) For costs of materials 
and carriage thereof pay- 
able to the plaintiff under 
clause 25 of the tender 
notices as per Sch. © Rs. 


For damages as stated in 
paragraph 17 of the plaint . 
Rs. 69,770.00 
Total 


Rs. 2,99,251.00 


Rs. 30,040.00 


(b) 


Rs. 40,884.00 


1,58,557.00 
(d) ; 


P 


Besides the said sum of Rs. 2,99,251.00, the 
respondent claimed interest on the said 
amount at the rate of 12 per cent. per annum 
upto the date of the decree and further in- 
terest at the said rate until realisation. 


5. On February 7, 1967, the appellant 
entered appearance in the suit and filed an 
application under Section 34 of the Arbitra- 
tion Act, 1940 (hereinafter referred to as the 
Act) praying for stay of all further proceed- 
ings of the suit in view of the Arbitration 
Cl. 25. The respondent filed a petition of objec- 
tion to the said application under S. 34. Be- 
fore the said application was disposed of, on 
September 13, 1968, the respondent made an 
application praying for referring all matters in 
dispute and difference in the suit to arbitra- 
tion under the supervision of the Court, ap- 
pointing a retired Judge of the rank of a Dis- 
trict Judge as Arbitrator. Both the said ap- 
plications, namely, one filed by the appellant 
under Section 34 of the Act and the other by 
the respondent for referring . all matters in 
dispute and difference to arbitration were 
heard together by the learned Subordinate 
Judge and he passed the following order on 
August 2, 1969: 


. “In this suit for recovery of money filed 
against the State of West Bengal, the defen- 
dant filed a petition under Section 34 of the 
Arbitration Act with a prayer to stay all fur- 
ther proceedings in the suit. The petition 
was Opposed by the plaintiff on 18th Septem- 
ber, 1968. The plaintiff filed a petition stat- 
ing that to cut short the entire matter and to 
minimise the case the plaintiff was agreeable 
to an arbitration under the supervision of the 
court in accordance with the provisions of the 
Arbitration Act provided a retired Judge in 
the rank of a District Judge is appointed as 
an Arbitrator. Learned G. P. has no objec- 
tion to such.appointment. Hence on the con- 
sent of the parties Shri P. M. Lahiri, a re- 
tried District Judge is appointed Arbitrator in 
this case. Let the matter be fixed on 1ith 
August 1969 for fixing the remuneration of 
the Arbitrator and settlement of other terms 
in presence of the lawyers of both sides, In- 
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form learned lawyers. Shri Lahiri may be in- 
formed after 11th August 1969.” 

In the order-sheet, on the left hand side of the 
said order, Mr. P. K. Ghosh, learned Gov- 
ernment Pleader made the following endorse- 
ment: “Seen P. K. Ghosh, G. P. 8th August 
1969”. On December 2, 1969 the respondent 
filed a petition submitting the points of dis- 
pute to be referred to arbitration. By an 
order dated December 15, 1969 the learned 
Subordinate Judge referred the points of dis- 
pute as mentioned in the petition of the res- 
pondent dated December 2, 1969 to the Arbi- 
trator Mr. P. M. Lahiri and directed him to 
settle the disputes after hearing the parties and 
to make an award and submit the same to 
court within three months from that date. 
The remuneration of the Arbitrator was fixed 
at Rs. 75/- per sitting. Thereafter, a writ of 
appointment was also issued. It appears that 
there were 17 sittings in the proceedings be- 
fore the Arbitrator Mr. P. M. Lahiri and both 
parties appeared before him and produced 
evidence in support of their respective claims. 
On May 19, 1970 the Arbitrator submitted his 
award and other connected papers. By his 
award, the Arbitrator allowed the claim of the 
respondent to the extent of Rs. 2,68,250.00 
and directed the appellant to pay the said 
amount. In the award, it was stated by the 
Arbitrator that the respondent had fully paid 
up his remuneration for 17 sittings amounting 
to Rs. 1,275.00. 


6. On June 17, 1970, the appellant fil- 
ed a petition presumably under Section 30 of 
the Act, praying for setting aside the award. 
The grounds as set forth in the said petition 
are errors of law apparent on the face of the 
award, want of jurisdiction of the Arbitrator 
in allowing the claim of the respondent and 
misconduct of the Arbitrator in awarding in- 
terest and also cost of the materials in clear 
violation of the`terms, conditions and scope of 
the contract. The respondent opposed the 
said petition of the appellant for setting aside 
the award. 

7. At the hearing of the petition, it 
was contended on behalf of the appellant that 
the learned Government Pleader had no autho- 
rity to give consent to the appointment of 
Mr. P. M. Lahiri as an Arbitrator in view of 
Clause 25 in the contract; that there was no 
valid order of reference to arbitration in ac- 
cordance with Section 21 of the Act and that 
there were errors of law apparent on the face 
of the award. The other grounds which were 
taken in the petition relating to the miscon- 
duct of the Arbitrator were not pressed on 
behalf of the appellant. The learned Subordi- 
nate Judge by his order dated September 7, 
1970 overruled all the contentions made on be- 
half of the appellant and dismissed the peti- 
tion for setting aside the award. By the said 
order he accepted the award and directed the 
passing of a decree in terms of the award. 
Accordingly, a decree was passed on the basis 
of the award the terms of which, formed part 
of the decree. Hence, this appeal. 
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8. Mr. P. K. Sengupta, learned Advo- 
cate appearing on behalf of the appellant sub- 
mits that the Court had no jurisdiction to re- 
fer the disputes between the parties to arbitra- 
tion on an application under Section 34 of the 
Act, particularly in view of Clause 25 of the 
contract. This contention is without any sub- 
stance. When application under Section 34 
is filed, the Court has to decide whethér it 
will proceed with the suit or stay the proceed- 
ings thereof. The party filing an application 
under Section 34 may press the same or may 
give it up and agree with other parties to re- 
fer any matter in difference between them in 
the suit to arbitration. If such an agreement 
is made between the parties including the 
party making the application under Section 34 
and pursuant to such an agreement the par- 
ties apply to the Court to refer the matters 
in difference between them to arbitration the 
Court, in our opinion, has ample jurisdiction 
to entertain such an application and refer the 
matters in difference between the parties to 
arbitration. There is, therefore, no question 
as to the jurisdiction of the Court as contend- 
ed on behalf of the appellant. The conten- 
tion is accordingly rejected. 


9, It is, however, argued that there 
was no valid reference by the Court under 
acne 21 of the Act. Section 21 is as fol- 
ows: 


“Where in any suit all the parties interest- 
ed agree that any matter in difference be- 
tween them in the suit shall be referred to 
arbitration, they may at any time before judg- 
ment is pronounced apply in writing to the 
Court for an order of reference.” 

It is contended that there was no agreement 
for reference to arbitration and as the res- 
pondent (appellant?) did not make any appli- 
cation in writing to the Court for an order of 
reference, the learned Subordinate Judge act- 
ed without jurisdiction in referring the mat- 
ters in dispute to arbitration. We have al 
ready quoted the order dated August 2, 1969, 
the correctness of which has not been disput- 
ed before us. The order shows that the 
learned Government Pleader, who was pre- 
sent at the hearing of the application under 
Section 34 and the application of the respon- 
dent praying for referring the matters in dis- 
pute to arbitration expressed that he had no 
objection to the appointment of a retired 
Judge in the rank of a District Judge as an 
Arbitrator. By consent of parties, the learn- 
ed Subordinate Judge appointed Mr. P. M. 
Lahiri, a retired District Judge, as the Arbi- 
trator. The learned Government Pleader also 
made an endorsement in the order-sheet by 
the side of the said order. It is also not 
disputed before us that the learned Govern- 
ment Pleader was fully aware of the said 
order which was made by consent of parties. 
Apart from this, it appears that in all the 
sittings before the Arbitrator, the parties ap- 
peared and put forward their respective 
claims. The appellant was represented by its 
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lawyer and Engineer. In some of the pro- 
ceedings,. Mr. P. K. Ghosh, the learned Gov- 
ernment Pleader appeared and made his sub- 
missions before the Arbitrator. In these cir- 
cumstances, # is difficult for us to accept 
the contention of the appellant that the ap- 
pellant did not agree to refer the matters in 
dispute to arbitration. 

10. It appears that no written appli- 
cation was made on behalf of the appellant 
mor did the Government Pleader sien the 
application filed by the respondent praying 
for referring the matters in dispute to arbi- 
tration of a retired District Judge. It has 
been strenuously urged on behalf of the ap- 
pellant that in the absence of an application 
signed by all the parties interested, the Court 
has no jurisdiction to make the order for 
reference to arbitration. Section 21 no 
doubt provides for an application in writing 


by all the parties interested. By such an- 


application the parties bring to the notice of 
the Court an agreement between them to re- 
fer any matter in difference between them 
to arbitration. It will be also easy for the 
Court to ascertain whether all the parties in- 
terested have agreed. ‘The question is whe- 
ther in the absence of a joint application in 
writing by all the parties interested, the 
Court has power to make an order for re- 
ference. In other words, whether the provi- 
sion of Section 21 relating to the filing of an 
application in writing by all the parties in- 
terested is mandatory. 

11. There can be no doubt that the 
condition precedent to the making of an ap- 
plication by the parties interested is an agree- 
ment between them. Unless the parties agree 
to refer their disputes to arbitration, there is 
no scope for filing an application to Court 
praying for an order of reference. The Court 
will have to ascertain whether the parties 
interested have agreed to an order for refer- 
ence, which can be done from the applica- 
tiop if it is made and signed by all the par- 
ties interested. In our view, it is not the in- 
tention of the legislature that the Court will 
ignore the agreement between the parties 
simply because some of the parties have not 
joined in the application. In such a case, it 
is the duty of the Court to ascertain from 
the parties who have not joined in such an 
‘lapplication whether they have agreed to the 

making of an otder for reference. While 
the agreement between the parties is a sine 
qua non to the exercise of jurisdiction by 
the Court to refer disputes to arbitration, 
the filings of an application in writing by all 
the parties interested is not mandatory. The 
view which we take finds support from a 
decision of this Court in Shama Sundaram 
Iyer v. Abdul Latif, (1500) ILR 27 Cai 61; 
where it has been held that the provision of 
paragraph 1, Schedule IT of the Code of 
Civil Procedure, which is same as Section 21 
ef the Act, to the effect that application shall 
be in writing is directory only and not man- 
datory. This decision has been followed in 
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Mahabir v. Monohar Singh, AIR 1924 All 540; 
G. Subbayya v. K. Seshayya, AIR 1928 Mad 
48 (2). We are not also impressed with the 
contention that the application is required to 
be signed by all the parties interested. Sec- 
tion 21 does not require that the parties must 
sign the application. In Thakur Umed Singh 
v. Sobhag Mal Dhadha 43 Ind Appi = 
(AIR 1915 PC 79), the Privy Council has 
laid down that it is not necessary that the 
application should be signed by the parties. 


12. In support of his contention that 
all the parties interested should join in the 
application, Mr. Sengupta has placed reliance 
on two decisions of this Court in Seth Docly 
Chand v. Mamuji Musaji 25 Cal LJ 339 = 
(ATR 1917 Cal 481) and Girija Nath Roy 
Choudhury v. Kanai Lal Mitra 27 Cal LJ 
339 = (AIR 1918 Cal 336). In neither of 
these two decisions, such a proposition of law 
as advanced by Mr. Sengupta has been laid 
down. In the first mentioned case, some of 
the parties did not agree to make a reference 
and, consequently, it has been held that where 
there is no such agreement between all the 
parties interested, the Court is not compe- 
tent to make a valid order of reference and 
that the order of reference is invalid not 
only against those who have not agreed but 
aiso against those who have agreed. In the 
other case, the same thing happened as in 
Dooly Chand’s case and the principle of law 
laid down in that case was followed. In the 
instant case, both the appellant and the res- 
pondent agreed to make a reference to the 
arbitration of Mr. P. M. Lahiri. The refer- 
ence cannot be held to be bad, nor can the 
award of the Arbitrator be challenged on the 
ground that the appellant did not join in 
the application for reference or sign the ap- 
plication. 

13. Even assuming that the order of 
reference is bad as the appellant did not join 
in the application or sign the same still, in 
our view, the appellant is precluded from tak- 
ing any such objection after having partici- 
pated in the arbitration proceeding before the 
Arbitrator without protest. In Chowdhary 
Murtaza Hossein v. Mussummat Bibi, (1876) 
3 Ind App 209 (PC), their Lordships of the 
Privy Council observed as follows: 


_ “On the whole, therefore, their Lord- 
ships think that the Appellant, having a clear 
knowledge of the circumstances on which he 
might have founded an objection to the arbi- 
trators proceeding to make their award, did 
submit to the arbitration going on; that 
he allowed the arbitrators to deal with 
the case as it stood before them, tak- 
ing his chance of the decision being more 
or less favourable to himself; that it is too 
late for him, after the award has been made, 
and on the application to file the «ward, to 
insist om this objection to the filing of the 
award.” 

The same principle as laid down by the Privy 
Council in the above case applies to the facts 
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and circumstances of the instant case. The 
appellant took a chance for a favourable deci- 
sion in the arbitration proceeding but the 
award having gone against the appellant, it 
is now too late to take the objection. 


14. In Union of India v. K. P. Man- 
dal, AIR 1958 Cal 415 both the parties knew 
that the Arbitrator was not competent to act 
as Arbitrator according to the qualification 
prescribed by the arbitration clause. The 
respondent, in that case, not only submitted 
to the arbitration of the said Arbitrator on 
the Government’s claim but also put forward 
a counter-claim against the Government for 
adjudication by the same Arbitrator, took 
part in the proceedings from beginning to 
end, agreed to extensions of time for filing 
award and, when the award went against 
him, sought to set aside the award on the 
ground that the Arbitrator was not com- 
petent to act as such. It was held by 
Chakravartti, C. J. who presided over the 
Bench that in the circumstances, although 
there can be no representation by the res- 
pondent as to the actual competence of the 
Arbitrator, the rule of estoppel would still 
bind him and would still prevent him from 
contending that the Arbitrator was not qualifi- 
ed under the terms of the agreement fo arbi- 
trate in the dispute. 


15. K. P. Mandal’s case has been 
followed by P. C. Mallick, J. in Union of 
India v. B. M. Sen, AIR 1963 Cal 456, 
where also both the parties having full know- 
ledge that the Arbitrator did not answer to 
the description of the officer referred to in 
the arbitration agreement and was not com- 
petent to make an award, appeared before 
such Arbitrator, led evidence and made ap- 
plication for extension of time to file an 
award. It was held that they were estopped 
from challenging the award even though the 
Arbitrator had no authority to make the 
award and was not competent to arbitrate 
under the arbitration clause. In the facts and 
circumstances of the instant case, it must be 
held that the appellant is estopped from 
challenging the legality of the reference made 
by the Court on the ground that it had not 
joined in the application and signed the same, 
even assuming that the provision for making 
an application in writing is mandatory and 
not directory. 


16. It is next argued on behalf of the 
appellant that the Arbitrator not having spe- 
cifically dealt with and determined each item 
of the claim made by the respondent, the 
award is illegal and invalid. The respondent 
has claimed Rs. 2,99,251.00 in respect of four 
items the particulars of which have been 
mentioned above. He has also claimed in- 
terest for the said amount. It appears from 
the award that before the Arbitrator, the res- 
pondent claimed a sum of Rs. 3,64,193.00 on 
account of interest for ten years five months 
from January 1960 to May 1970, as well as 
for cost of the suit and the arbitration pro- 
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ceedings. The Arbitrator made the following 
award: 

(a) The plaintiff (claimant) is entitled to 
Rs. 2,68,250.00 and the defendant is directed 
to pay this amount to the plaintiff. 

(b) Except that the plaintiff claimani 
will bear the entire cust of the remuneration 
of the Arbitrator amounting to Rs. 1,275.00 
each party will bear its own cost of the suit 
M. S. No. 5 of 1966 as well as of Arbitration 
Proceedings. 

(c) Except as stated in clause (a) above, 
the plaintiff is not entitled to any other re- 
lief or reliefs. 


17. It is said that it does not appear 
from the said award of the Arbitrator how 
much he allowed for interest and how much 
for the cost of materials. It is contended 
that the failure of the Arbitrator te specify 
the amount on each item of claim particular- 
ly as to interest and cost of materials, is an 
error of law apparent on the face of the 
award. It is not the case of the appellant 
that the Arbitrator has not decided all the 
matters in dispute between the parties but 
the complaint of the appellant is that the 
Arbitrator has not dealt with each item of 
the claim of the respondent but has made a 
consolidated award. The reference which 
was made by the Court did not require the 
Arbitrator to give the decision separately on 
each item of claim. The matters in differ- 
ence between the parties were referred to 
the Arbitrator and if the Arbitrator has dis- 
posed of all the matters without specifically 
and separately deciding each matter, we do 
not think that the Arbitrator has committed 
any illegality. In Raminder Singh v. Mohin- 
der Singh, AIR 1940 Lah 186, it has been 
held that am Arbitrator is not bound by the 
technical rules of procedure which the Court 
must follow, nor need he record separate 
findings on the various points on which the 
parties are at issue, or wrife a reasoned judi- 
cial decision. All that he is required to do 
is to give an intelligible decision which deter- 
mines the rights of the parties in relation to 
the subject-matter of the reference In Sm. 
Padmabati Paul v. Pannalal Paul, AIR 1959 
Cal 156; P. C. Mallick J. has takea the seme 
view, namely, that where the issues are fram- 
ed by tbe Arbitrator in the proceedings be- 
fore himself, the law does not require the 
Arbitrator to answer each one of the issues, 
and the failure to answer the iss2e3 dces not 
amount to misconduct. In our opinion, also 
the failure of the Arbitrator in not dealing 
with each item of the claim separately aces 
not make the award illegal and invalid and 
the Arbitrator cannet also be held to be 
guilty of misconduct. 


18. The last point that remains- fo 
be considered is the alleged misconduct of 
the Arbitrator in accepting the remuneratior 
from the respondent even before the making 
of the award. The point has not been taken 
in the court below. We do not think that 
there is any substance in the point. The 
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respondent made an application before the 
Court for payment to the Arbitrator, his re- 
muneration. Although no order was passed 
by the Court authorising the respondent to 
make the payment, the respondent paid the 
remuneration of the Arbitrator on the eve 
of the award being made. In the absence of 
any allegation as to the mala fide intent of 
the Arbitrator it is difficult to hold that the 
Arbitrator misconducted himself by accept- 
ing his remuneration from the appellant (res- 
pondent-?) as illegal gratification which in- 
duced him to make an award in favour of 
the respondent. We would, accordingly, re- 
ject this contention of the appellant. No 
other point has been argued on behalf of the 
appellant in the appeal. 


19. In the result, all the contentions 
of the appellant having failed, this appeal 
fails and it is dismissed. But in view of the 
facts and circumstances of the case, we do 
not make any order as to costs. 

N. C. MOKHERSJI, J.:— I agree. 

Appeal dismissed. 
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Arun Kumar Sanyal, Appellant v. 
Jnanendra Nath Sanyal and another, Respon- 
dents. 

A. F. O. D. No. 463 of 1969, DJ- 15-1- 
1975. 

(A) Hindu Succession Act (1956), Sec- 
tion 23 — Partition of dwelling-house at the 
instance of a female heir or transferee of 
female heir — Whether permissible. (T. P. Act, 
(1882), Section 44). 

A transferee of the female heirs is not 
entitled to claim partition of the dwelling 
house when the male heir does not choose to 
divide his share therein. The restriction im- 
posed by Section 23 on a female heir to 
claim partition applies also to her transferee. 


Section 23 makes it clear that the legis- 
lature does not approve of division of a dwel- 
ling-house at the instance of a female heir 
against the will of the male heirs. Object 
is to prevent fragmentation or disintegration 
of a family dwelling house at the instance of 
the female heirs to the hardship and difficul- 
ties to which the male heirs may be put. 
The bar is removed only on the happening 
of the contingency, namely when the male 
heirs choose to divide their respective shares 
therein. It may be that there is one male 
heir and one female heir and there may not 
be any chance of that contingency to happen, 
but that will be no ground to say that the 
section is inapplicable. The bar is not only 
a personal bar and it does not come to an 
end when the female heir loses her interest 
in the dwelling-house by transfer of the 
same to another. The case of a transferee 
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of a female heir is completely different and 
cannot be equated with that of the son of 
a pre-deceased daughter. When a transferee 
claims through the female heir; he steps into 
the shoes of the female beir and has no 
right independent of the right of the female 
heir. He will be subject to the same restric- 
tion and prohibition as imposed by Section 23. 
The contention that when one of the co- 
sharers transfers his interest in a property to 
another, there is a division of the property, is 
not acceptable. (Paras 8, 9) 


Cases Referred: Chronological Paras 
AIR 1950 Cal 36 = 51 Cri LJ 346 10 
AIR 1950 Cal 63 = 54 Cal WN 183 10 
AIR 1950 Cal 116 = 51 Cri LJ 520 10 
AIR 1950 Cal 191 10 


AIR 1950 Cal 225 = 53 Cal WN 718 10 
AIR 1950 Cal 503 = 54 Cal WN 499 10 
AIR 1950 Cal 570 = 18 ITR 126 10 
(1911) 15 Cal WN 555 = 11 Ind Cas 370 12 


Bankim Chandra Dutt and Sailendra 
Bhusan Bakshi, for Appellant; Ranjit Kumar 
Banerjee and Syama Prasanna Ray 
Chaudhury, for Respondents. 


M. M. DUTT, J. :— This appeal is at the 
instance of the plaintiff and it arises out of 
a suit for declaration of the plaintiff's title to 
the disputed property and partition of the 
same by metes and bounds. 


2. The appeal involves a point of law 
of first impression relating to the construc- 
tion of Section 23 of the Hindu Succession 
Act, 1956. The point is whether a transferee 
of the female heirs is entitled to claim parti- 
tion of the dwelling house when the male 
heir does not choose to divide his share 
therein. In other words, whether the restric- 
tion imposed by Section 23 on a female heir 
to claim partition also applies to her trans- 
feree. In order to appreciate and consider 
a e the facts of the case may be stated 
in brief. 


3. The disputed property which is 
the dwelling house belonged to the father of 
the appellant, late Motilal Sanyal. He died 
intestate on May 30, 1960 leaving behind him 
his widow Khiroda Sundari Dasi, two sons, 
namely, the appellant and the respondent 
No. 1 and three daughters, Atasi, Anima and 
Anurupa, as hi heirs under the Hindu 
Succession Act, 1956. Each of the said heirs 
inherited 1/6th share in the disputed dwelling 
house. ‘The appellant transferred his undi- 
vided 1/6th share which he inherited from his 
father to his elder brother, the respondent 
No. 1 by a deed of sale dated July 6, 1962. 
The appellants mother made a gift of her 
undivided 1/6th share to the respondent No. 1 
by a registered deed of gift dated October 
30, 1961. The respondent No. 1 thus acquir- 
ed a half share in the dwelling house. Atasi 
and Anima gifted their respective 1/6th shares 
in the dwelling house to the appellant by 
two registered deeds of gift both dated Febru- 
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ary 11, 1964. The appellant, therefore, 
acquired 1/3rd share in the dwelling house. 
The third sister Anurupa, however, retained 
her 1/6th share in the dwelling house. The 
suit has been filed by the appellant on the 
ground that joint possession of the dwelling 
house is inconvenient. He has also praved 
for a declaration of his 1/3rd share which he 
acquired by gift from his two sisters. 


4. The main defence of the respond- 
ents Nos. 1 and 2, namely, the elder brother 
and the younger sister of the appellant, who 
contested the suit was that the appellant 
being the transferee of his sisters Atasi and 
Anima had no right to claim partition of the 
dwelling house and as ‘such the suit was not 
maintainable, The learned Subordinate 
Judge upheld the said contention and came 
to the finding that in view of Section 23 of 
the Hindu Succession Act, the appellant being 
a transferee of the female heirs specified in 
class I of the schedule to the said Act was 
not entitled to claim partition of the dwelling 
house. Upon this finding, he held that the 
suit was not maintainable and dismissed the 
same. Hence, this appeal. 

5. In order to consider the propriety 
of the said finding of the learned Subordinate 
Judge and the respective contention of the 
parties, it is necessary to refer to Section 23 
which runs as follows: 

“Special provision respecting dwelling- 
houses — Where a Hindu intestate has left 
surviving him or her both male and female 
heirs specified in class 1 of the Schedule and 
his or her property includes a dwelling-house 
wholly occupied by members of his or her 
family, then, notwithstanding anything con- 
tained in this Act, the right of any such female 
heir to claim partition of the dwelling-house 
shall not arise until the male heirs choose 
to divide their respective shares therein; but 
the female heir shall be entitled to a right 
of residence therein : 

Provided that where such female heir is 
a daughter, she shall be entitled to a right 
of residence in the dwelling-house only if she 
is unmarried or has been deserted by or has 
separated from her husband or is a widow.” 

6. Section 23 is a special provision 
respecting dwelling-houses. It will apply 
cnly when a Hindu dies intestate leaving, 
both male and female heirs specified in 
class I. There can be no doubt that a 
female heir specified in class I of the 
Schedule inherits a share in the dwelling- 
house absolutely. But the rule leid down in 
Section 23 postpones the right of such a female 
heir to claim partition of the dwelling-house 
until the male heirs choose to divide their 
respective shares therein. The object behind 
the rale seems to be to prevent fragmenta- 
tion or disintegration of a family dwelling 
house. It is based on the same principle as 
embodied in Section 44 of the Transfer of 
Property Act and Section 4 (1) of the Parti- 
tion Act. The female heir is debarred from 
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claiming partition of the dwelling-house ex- 
cept on the happening of a contingency, name- 
ly, when the male heirs come to a division of 
the same. So long as that contingency does 
not happen the female heir is precluded from 
claiming partition. 

7. The difficulty has been created by 
the words “until the male heirs choose to 
divide their respective shares therein.” There 
may be a case where a Hindu dies leaving 
a male heir and a female heir of class I of 
the Schedule. It is contended on behalf of 
the appellant that in such a case, the restric- 
tion imposed by Section 23 will not apply, 
for in the absence of ‘male heirs’ there is no 
chance of the contingency to happen. On the 
other hand, it is argued on behalf of the res- 
pondents that applying the provision of Sec- 
tion 13 (2) of the General Clauses Act, the 
words ‘male heirs’ should be read as ‘male 
heir. Section 13 (2) inter alia provides that 
unless there is anything repugnant in the sub- 
ject or context words in the singular shall 
include the plural, and vice versa. Prima 
facie it does not appear that there is anything 
repugnant in the subject or context to the 
applicability of Section 13 (2). But a further 
difficulty has been created by the word ‘res- 
pective’ which apparently stands in the way 
of the applicability of S. 13 (2). Even if the 
words ‘male heirs’ also include the singular, 
that is, ‘male heir’, no effect can be given to 
it in the presence of the word ‘respective’. 
It is beyond the purview of the Court to omit 
the said word from the section for the pur- 
pose of giving effect to the provision of Sec- 
tion 13 (2). P 

8. If Section 13 (2) could be applied 
there would not have been any difficulty. But 
as it is inapplicable it is necessary to ascer- 
tain the intention of the legislature. It is 
clear from the section that the legislature 
does not approve of division of a dwelling- 
house at the instance of a female heir against 
the will of the male heirs. This restriction 
which has been imposed by Section 23 »re-! 
vents fragmentation or disintegration of a 
family dwelling house at the instance of the 
female heirs to the hardship and difficulties 
to which the male heirs may be put. A 
Hindu may die leaving a son and a number 
of daughters. If at the instance of any such 
daughters the dwelling-house is allowed to be 
partitioned against the wish of the son, he 
may be put to great hardship, The house may 
not be capable of partition and in that 
case it will have to be sold. If, in such a 
case, it is held that Sectiou 23 is inapplicable! 
because of the absence of male heirs as con- 
tended on behalf of the appellant, ia our 
view, it will defeat and frustrate the very 
purpose for which the section has been enact- 
ed. In the first instance, the section imposes 
a bar when it provides “the right of any such 
female heir to claim partition of the dwelling- 
house shall not arise”, but the bar is removed 
only on the happening of the contingency, 
namely, when the male heirs choose to 
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divide their respective shares therein. It may 
be that there is one male heir and one female 
heir and there may not be any chance of 
that contingency to happen, but that will be 
no ground to say that the section is inapplic- 
able. The rule which has been laid down by 
Section 23 clearly indicates the intention of 
the legislature that female heirs should not 
be allowed to divide the dwelling-house 
against the will of the male heirs and, on a 
proper construction of the section, we are of 
the view that it is also the intention of the 
legislature when there is only one male heir. 
If the male heir chooses to divide the dwell- 
ing-house, undoubtedly the female heir or 
heirs will be entitled to claim partition, but 
so long as no such choice is actually exercised 
the female heirs are debarred from claiming 
partition. 


9, It is argued on behalf of the ap- 
pellant that the bar imposed by Section 23 
on a female heir is only a personal bar and 
is removed when a female heir looses her 
share or interest in the dwelling-house for any 
reason including that when she transfers the 
same to another. Ht is said that the appellant 
being the transferee of his sisters, the bar 
- which was on them will not apply to the 
appellant, for the bar was only a personal 
bar. It is said that the contention finds sup- 
port from the proviso to the section provid- 
ing for the right of residence of the female 
heir, when she is a daughter, under certain 
circumstances. Our attention has also been 
drawn to Section 22 of the Act which con- 
fers a right similar to a right of pre-emption 
on the heirs specified in class I when one of 
such heirs proposes to transfer his or her 
interest in the property or business. The 
tight of pre-emption which is conferred by 
Section 22 and the right of residence under 
the proviso to Section 23 are no doubt per- 
sonal rights, but we fail to see how the same 
have any bearing with the question whether 
or not the bar under Section 23 is a personal 
bar. We are not at all impressed with the 
contention that the bar is only a personal 
bar and it comes to an end when the female 
heir loses her interest in the dwelling-house 
by transfer of the same to another. It is con- 
tended that inasmuch as a son of a pre- 
deceased daughter is an heir under class I 
and is undoubtedly entitled to claim partition 
of the family dwelling-house, it should be 
held that the bar imposed under Section 23 
is only a personal bar. A son of a pre- 
deceased daughter is a class I heir. He does 
not inherit as an heir of the daughter, but 
he has been made an independant heir of the 
Hindu intestate. The case of a transferee 
of a female heir is completely different and 
cannot be equated with that of the son of 
a pre-deceased daughter. A transferee claims 
through the female heir; he steps into the 
shoes of the female heir and has no right 
independant of the right of the female heir 
which he has acquired by the transfer. In 
our view, a transferee of a female heir will 
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be subject to the same restriction and prohibi- 
tion as imposed by Section 23, namely, that 
he will be precluded from claiming partition 
of the dwelling-house until the male heirs 

chose to divide the same. : 


10. Mr. Bankim Chandra Dutt, learn- 
ed Advocate appearing on behalf of the ap- 
pellant has relied on some decisions of this 
Court laying down the principles of interpre- 
eye of statutes, which are summarised as 
ollows :— 


_ No Court is entitled to depart from the 
intention of the Legislature as may be ascer- 
tained from the language of the Act only be- 
cause it is thought either unreasonable or 
inconvenient. But where two constructions 
are open the Court may adopt the more rea- 
sonable of the two (Abdoola Haroon & Co. 
v. Corporation of Calcutta, AIR 1950 Cal 36). 


In construing any Act of the Legislature, 
the verbal construction of the particular sec- 
tion in question, if it be plain and simple, 
must govern the Court in arriving at its con- 
clusion. Hf there be any doubt or difficulty 
in the wording of the particular section in 
question an enquiry is permissible into the 
history of the enactment and any supposed 
defect in the former legislation on the sub- 
ject which it wanted to cure (Jamuna Prosad 
v. Motilal Santhalia, AIR 1950 Cal 63). 


Where the main object and intention of 
the Act is clear, it should not be reduced 
to a nullity by inserting words or amending 
a clause which would be the duty of the 
Legislature and not of the Court. The gram- 
matical construction should be adhered to, 
unless it is clearly repugnant to the inten- 
tion of the Act or unless it leads to some 
manifest absurdity (Provat Kumar Kar v. 
Cat tin) Trevelyan Curties Parker, AIR 1950 


The elementary rule of construction is 
that it is to be assumed that the words and 
phrases of a technical legislation are used in 
the ordinary meaning. If there is nothing ap- 
pearing in the section itself either to modify 
or to alter or if there be nothing to qualify 
the language which the statute contains, it 
is to be construed in the ordinary and natu- 
ral meaning of the words and sentences. If 
the language is not only plain, but admits of 
only one meaning, the task of interpretation 
can hardly be said to arise. It is not allow- 
able to interpret. It has no need of interpreta- 
tion (Harendra Nath v. Sm. Dakryamoni 
Dassi, AIR 1950 Cal 191). 


A section or enactment must be constru- 
ed as a whole each portion throwing light if 
need be on the rest (Sm. Gangamoyee Dey 
aac Chandra Nundy, AIR 1950 Cal 


If the words of the statute are plain the 
Court has to accept the plain meaning of the 
words used by the Legislature (Sm. Nagendra 
Bala Hore v. Sree Sree Iswar Dakhina Kali- 
mata Thakur, AIR 1950 Cal 503). 
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A statute should be read as a whole and 
that the construction should be made of all the 
parts together, and not of one part or section 
only by itself. Each section should be 
brought into play and that construction should 
be put which does not make one section re- 
pugnant to another (Jhajharia Brothers Ltd. 
v. Commissioner of Income-tax, West Bengal, 
AIR 1950 Cal 570). 


11. The principles of law which have 
been laid down in the aforesaid decisions are 
quite well settled. The view which we have 
taken does not militate against any of the 
principles of interpretation of statutes as laid 
down in the above decisions. In our view, 
the construction which has been put by us 
on Section 23 in the background of the facts 
and circumstances of the imstant case, is in 
accord with the well-settled rules of con- 
struction. 


12. It is next contended on behalf of 
the appellant that after he had sold his un- 
divided 1/6th share in the dwelling-house 
which he inherited from his father, to his 
elder brother, the respondent No. 1, it tant- 
amounted to a division of the house or at 
least an exercise of choice by him -and the 
respondent No. 1 to divide the same. In sup- 
port of this contention that a transfer by one 
co-sharer of his share or interest in the pro- 
perty to another effects a division of the pro- 
perty, great reliance has been placed by Mr. 
Dutt on a Bench decision of this Court in 
Basunta Kumar Ghosh y. Moti Lal Ghosh, 
(1911) 15 Cal WN 555. We are afraid, no 
such proposition of law has been laid down 
in that decision. The question which has been 
considered in that case is the applicability of 
Section 4 of the Partition Act in a suit for 
partition. It has been held that whether Sec- 
tion 4 applied to the case or not it is a well- 
known principle of equity which may not be 
adopted in all partition cases that when it is 
inconvenient to divide a property that pro- 
perty must be left in the possession of the 
person in occupation and the other person 
who cannot conveniently get actual possession, 
compensated. The principle of law which 
has been laid down in that decision has no 
bearing with the contention made on behalf 
of the appellant. Indeed, we are not aware 
of any authority which lays down that when 
one of the co-sharers transfers his interest in 
a property to another, there is a division of 
the property. This contention of the appel- 
lant, therefore, fails. 

13. In our view, the learned Subordi- 
nate Judge was perfectly justified in disallow- 
ing the claim of the appellant for partition 
of the disputed dwelling-house. Before we 
part with the case, we must dispose of an- 
other contention of the appellant. It has 
been already stated that the appellant has 
also prayed for a declaration of his 1/3rd 
share in the sor eae dwelling-house. Admit- 
tedly, the appellant has acquired 1/3rd share 
from his two sisters. Mr. Banerjee, learned 
Advocate ‘appearing on behalf of the res- 
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pondents has admitted that the appellant has 
{/3rd share in the disputed dwelling-house. 
The learned’ Subordinate Judge was, therefore, 
not justified in dismissing the entire suit, but 
should have declared the appellant’s title to 
1/3rd share in the disputed dwelling-house. 
Although we hold that the appellant is not 
entitled to claim partition of the disputed 
dwelling-house, his prayer for a declaration 
of his title to 1/3rd share of the same should 
be allowed. In these circumstances, we modify 
the judgment and decree of the learned Sub- 
ordinate Judge to this extent that the suit is 
decreed in part only declaring the title of the 
appellant to 1/3rd share in the disputed 
dwelling-house. The remaining prayers of the 
appellant as made in the plaint are dis- 
allowed. 


14. The appeal is allowed in part only 
to the extent indicated above. But in view 
of the facts and circumstances of the case 
We direct each party to bear his or her costs 
in this Court as well as in the Court below. 

N. C. MUKHERJI, J. :—— I agree. 

Appeal partly allowed. 


AIR 1975 CALCUTTA 235 
AMIYA KUMAR MOOKERJI, J. 


Prabhudayal Agarwalla and others, Peti- 
tioners v. Union of India and others, Res- 
pondents. 


Civil Rule Nos. 6678(W), 6719-23(W) and 
6729-31(W) of 1974, D/- 23-12-1974. 

(A) Rice Miling Industry (Regulation) 
(West Bengal Second Amendment) Act (53 of 
1974), Preamble —- Amendment of Rice Mill- 
ing Industry (Regulation) Act, (1958) — if 
and how far Amendment Act is intra vires ` 
the State legislative . competence of West 
Bengal legislature — Constitution of India, 
Sch. 7, List 1, Entry 52 and List 3, Entry 33) 
— (Rice Milling Industry (Regulation) Act, 
(1958), S. 6-A). 

Comparison of the Amendment Act with 
the Rice Milling Industry (Regulation) Act 
(Central statute) shows that the Amendment 
Act regulates the rice milling industry similar 
to the Regulation Act and has abrogated 
Sections 5, 6, 7 and 12 of that Central legis- 
lation. Thus it has encroached upon the same 
field covered by Sch. 7, List 1, Entry 32 of 
Constitution. (Paras 17 and 20) 

The rice milling industry is a controlled 
one as declared by Parliament. The West 
Bengal Legislature is not competent to legis- 
late in the same field covered by Sch. 7, 
List 1, Entry 52 of Constitution. The true 
character and object of the Amendment Act 
does not relate to any of the matters enume- 
rated in Sch. 7, List 3, Entry 33 of Constitu- 
tion viz. production of rice or trade and 
commerce in and production, supply and dis- 
tribution of food stuffs. As such the Amend- 
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ment Act is ultra vires the legislative com- 
petence of West Bengal Legislature. AIR 
1957 SC 297, Applied; AIR 1961 SC 459 and 
AIR 1956 SC 676 and AIR 1957 SC 628, 
Referred. (Paras 17 and 26) 


Cases Referred: Chronological Paras 
AIR 1961 SC 459 = (1961) 2 SCR 537 6 


AIR 1957 SC 297 = 1957 Cri LJ 409 19 
AIR 1957 SC 628 = 1957 SCJ 593 24 
AIR 1956 SC 676 = 1956 SCR 393 18 


Debi Pal, Amar Nath Dhole and Sob- 
hendu Sekhar Roy (in C. R. 6678(W) of 1974); 
N. C. Chakraborty, Jamini Banerji, Tapas Kr. 
Mukherjee Samir Mukherjee and Nirmal 
Manna Gin C. R. 6719-23(W) of 1974); and 
Somenath Chatterji, Mohitosh Mazumdar and 
Samir Kr. Ghosh (in C. R. 6729-31 (W) of 
1974), for Petitioners; Gouri Nath Mitter, 
Advocate General, G. N. Roy, S. S. Pal, 
Paritosh Mookerji and Dilip Kr. Bose, for 
Respondents in all the Rules. 


ORDER :— Petitioners are owners of 
Husking Machines fixed with different types 
of hullers and run their business of husking 
paddy at different places in West Bengal. All 
of them are holders of licence granted under 
the Rice-Milling Industry (Regulation) Act, 
1958, and which is valid upto March 31, 
1975. On 31st October, 1974, the Govern- 
ment of West Bengal in exercise of powers 
conferred by clause (1) of Article 213 of the 
Constitution, promulgated an Ordinance viz. 
The Rice Milling Industry (Regulation) (West 
Bengal Second Amendment) Ordinance, 1974, 
whereby the Rice Milling Industry (Regula- 
tion) Act, 1958, in its application to West 
Bengal has been amended. By Section 3 of 
the Ordinance a new Section 6-A has been 
inserted in the Rice Milling Industry (Regula- 
tion) Act, 1958. The said Ordinance was 
published in the Calcutta Gazette extraordi- 
nary issue dated 31st October, 1974. The 
new Section 6-A (3) (a) provides that the 
licencee shall recover from every customer not 
less than 60% of the charges for milling 
tice in kind, i.e. in rice and Section 6-A(3)(b) 
provides that the licencee shall deliver to the 
State Government 5 tonnes of rice of fair 
average quality within the 30th day of April 
every year at such price as may be fixed by 
the State Government under any law for the 
time being in force. The District Controller 
of Food and Supplies Malda, issued on 18-11- 
1974 a general cyclostyle order whereby he 
directed the owner of the existing husking 
mill whether he holds a licence under the 
Rice Milling Industry (Regulation) Act, 1958 
or not shall make an application in the pre- 
scribed pro forma (Form A) to the Licensing 
Officer by 29-11-1974 for the grant of a 
fresh licence for carrying on rice milling 
operation failing which current licence grant- 
ed to the owners of husking mills under the 
principal Act shall lapse. It is stated by 
the petitioners that the Act 21 of 1958 was 
enacted to regulate the rice milling Industry 
in the interest of the general public and it 
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was declared under S. 2 of the said Act that 
it Was expedient in the public interest that 
the Union should take under its control 
the Rice Milling Industry. The said declara- 
tion having been made by the Union, Parlia- 
ment has the exclusive power to make laws in 
respect of rice milling under entry No. 52 of 
Schedule VII, List No. 1 to the Constitution 
and the State Legislature under entry No. 24 
of Schedule VH, List No. IE does not retain 
the competence and power. to legislate upon 
the rice milling Industry so long as the said 
declaration is effective and is in force. In any 
event, the power of the State Lepislature to 
legislate upon the rice milling industry under 
entry No. 24 of List 2 of Schedule VII is 
subject to entry No. 52 of List 1 of Sche- 
dule VIE to the Constitution. The licence 
granted to the petitioners under Section 6 of 
the Central Act cannot be declared to have 
lapsed and to be invalid unless an applica- 
tion is made for a fresh licence within the 
time specified under sub-section (1) of Sec- 
tion 6-A of the said Act as introduced by 
Section 3 of the said Ordinance. The licence 
granted to the petitioners under Section 6 
of the said Act would be revoked or suspend- 
ed or amended only in accordance with the 
provision of Section 7 of the said Act and 
by the appropriate authority specified under 
the said Act. The petitioners challenge the 
said ordinance on the ground that it is beyond 
the legislative competence of the State Legis- 
lature to enact such a legislation and is, 
therefore, illegal, invalid, inoperative and 
ultra vires the Constitution in India. The 
petitioners being aggrieved by the impugned 
ordinance moved this Court under Art. 226 
of the Constitution and obtained these Rules. 


2. In affidavit-in-opposition filed on 
behalf of the State and affirmed by Kashi- 
nath Mukhopadhyay, the District Controller 
of Food and Supplies, Malda, it is stated that 
the major impediment to the State Govern- 
ment’s rice procurement programme in the 
recent years has been the operation of a large 
number of hullers (Paddy Husking Mills) both 
licensed and unlicensed. The owners of these 
hullers are reported to be clandestinely carry- 
ing on in the name of customers milling, a 
regular rice trade and helping the producers 
to dispose of the stock in the form of rice. 
Large quantities of paddy and rice, which 
would otherwise become available to the 
State Government procurement agents are 
thus sold in the open market at high rates. 
It has, therefore, become urgently necessary 
that the hullers are brought under the disci- 
pline of levy. Theoretically the owner of a 
husking mill mills paddy on customer’s ac- 
count only and has no right to part with any 
portion of the stock he mills. Wherefore, a 
levy is imposed on him, he has to be enabled 
to acquire some stock. This can be done 
by providing for his milling charges to be 
realised in kind i.e. in rice. In view of seri- 
ous practical difficulties in regular collecton, 
in small lots of rice realised by the husking 
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mills from the customers as milling charges, 
it was considered expedient and desirable to 
impose levy at a flat rate per wnit per annum 
to be delivered within a specified date every 
year. After considering ali aspects of the 
watter, the State Govi. decided immedia- 
tely to enforce the aforesaid scheme of im- 
position of Jevy on the busking nulis and the 
Rice Milling Indusory (Regulation) Act. 1958, 
was amended for itz application to the State 
of West Bengal by promulgation of an Ordin- 
ance oc ist Augisi, 1974, being the Rice 
Milling Industries (Regulation) ‘West Bengal 
Second Amendment) Ordinance 1974. 


3. After the promulgation of the Rice 
Milling industry {Regulation) {West Bengal 
Second Amendment} Ordinance, 1974, the 
legislature of the State of West Bengal bas 
passed a Bill modifying seme of the provi- 
sions of the Ordinance and the said Bill is 
kd awaiting assent of the President of 
ndia. 


4, Durung the course ot the hearing 
sf these Rules, Mr Roy, Junior Gevernmen: 
Advocate appearing on behalf of tbe State 
informed the Court that the Rice Milling in- 
dustry (Regulation) (West Bengal Second 
Amendment) Act, 1974 (West Bengal Acs LI 
of 1974) which was previously passed by the 
West Bengal Legislature, has obtained the 
assent of the President on the 12th Decem- 
ber, 1974. Thereafter, the petitioners filed 
supplementary affidavits praying for amend- 
ment of the petitions by substituting the Rice 
Milling Industry (Regulation) (West Bengai 
Secood Amendment) Act, 1974 in place of the 
impuened Ordinance. By consent of the par- 
ties the amendment was allowed. 


5. It is coniended by the learned 
Counsel for the petitioners that the State of 
West Bengal has got no legislative compe- 
tence for insertion of new Section 6-A In the 
Act 2) of 1958. as the said Act was passed 
by Parliament under Entry No. SZ in List 1 
of Sch. VU. The said Act was enacted to 
regulate the Rice Milling Industry in the in- 
terests of the general public and it was dec- 
lared under Section *% of the said Act that it 
was expedient in the public interest that the 
Union should take under its contro} the Rice 
Milling Industry. The said declaration hav- 
ing been made by the Union. Parliament 
has the exclusive powers to make laws in res- 
pect of the Rice Milling Industry under 
Entry No. 52 in List i and the State Legis- 
lature under Entry No. 24 in list 2 does not 
retain the compevence and the power to legis- 
late upon the Rice Milling Industry sv long 
as the said declaration made by Parliament 
is effective and in force. Im any event the 
power of the State Legislature te legislate 
upon the Rice Milling Industry under Entry 
No. 24 in List I is subject to Entry No. 52 
in List 1. It is further contended that as 
the impugned Act has encroached upon the 
subject-matter relating to Entry No. 52 in 
Sch. 1, it is ultra vires the State Legislature. 
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6. ibe Rice Milliag Industry (Regu- 
lation) Act, 1958 (Act 21 of 1958) was passed 
io regulate the rice milling industry in the 
interest of the general public, and came into 
operation from Aprii 22, 1959. Under Sec- 
tion 2 of the said Act there is a s{atutory 
declaration that it was expedient in the public 
interest that the Union should take under its 
exintrol the rice milling industry. The said 
Act prohibits establishment of a new rice 
mill and carrying on rice milling operation 
without a licence or permit. Section 5 deals 
with grant of permits for establishment of 
a new rice mill and defunct rice mills: provi- 
sions for granting licence are provided in 
Section 6. Section 7 lays down procedure 
tor revocation, suspension. and amendment cf 
licences. Any person aggrieved by a decision 
of the Licensing Officer under Section 6 or 
7, may within 30 days prefer ar appeal under 
Section 12. Section 19 deals with the delega- 
tion of powers; powers to make rules are pro- 
vided in Section 22 and im exercise of 
such powers the Rice Milling industry (Re- 
gulation) Licensing Rules, 1959, have besn 
framed. It is not disputed that the jurisdi¢- 
tion of the State Legislature under Entry 24 
in list 2 viz. “Industries” is subject to the 
provisions of Entry No. 52 of list 1. When 
Parliament declared that it was expedient in 
the public interest that the Union should take 
under its control the rice milling industry and 
if the said declaration covered the field oc- 
cupied by the impugned Act, then it would 
be ultra vires because the State Legislature 
has no legislative competence to pass the law. 
The limitation imposed by latter part of 
Entry 24 is a limitation of legislative compe- 
tence of the State Legislature (vide Hinger 
Rampur Coal Co. v. State of Orisaa, ATR 
1961 SC 459). 


7. Learned Advocate General appear- 
ing wo behalf of the State contends that the 
impugned Act is intra vires the State Legis 
lature as its subject-matter is related to Entry 
33 in list 3 and its validity is not impaired 
or affected by Entry 52 in List 1. He sum- 
marised his arguments as follows :—- 


8, The field covered by the declara- 
tiun made under Section % of the Central 
Act viz. Act 21 of 1958, is not the same as 
covered by the impugned Act. The pith and 
substance of the Act is in respect of Trade 
and Commerce in food aiuffs, relating to 
production and distribution of the same which 
falls in Entry No.- 33 in List 3, the con- 
Conversion of paddy into rice 
through husking mili is the production cr 
manufacture of rice. The Act intends fo 
control and regulate the production of rice 
for the purpose of making it available tc the 
people at a fair price. The impugned Act 
intends to impose levy of 7 and 5 tonnes ot 
tice being the produce of the controlled in- 
dustry from the licencees out of 60 per cent. 
of their ssmuneration in kind of rice. The 
Central Act deals with the establishment of 
the rice mili and provisions have been made 
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therein for granting permits and licence. Hut 
aader the impugned Act fresh licenre is 
granted only for the purpose of imposing 
vy of certain quantity of rice by the 30th 
April, every year from the licences. In decid- 
ing the pith ard substance of a legislation, 
the true fest is not to find ont whether the 
Act kas encroached upon or invaded any 
forbidden field, but it is the true intent of 
the Act which would determine its validity. 
If the Siate has legislative competence to 
legislate on Entry 33 in list 3, this power 
cannsi be denied on the ground that 1 has 
some <ffect on an industry controlled under 
Entry 52 in list 1, inasmuch as effect is noi 
the same thing as subject-matter. 

9, Item 33 in list 3 of Sch. VU seads 
as follows :— 

Trade and commerce in, and the produc- 
tion, supply and distribution of— 

(a) the products of any industry where 
the control of such industry by the union is 
declared by Parliament by law to be expedi- 
ent in the public interest, and imported goods 
of the same kind as such products; (b) food 
stuffs, including edible aifseeds and oils; 
(c) cattle fodder including oilcakes and other 
concentrates; (£) raw cotton, whether ginned 
Or unginned and cotton seed; (e) raw jute. 


10. In the preamble of the amended 
Act it is stated “whereas it is expedient to 
amend the Rice Milling Industry (Regula- 
tion} Act, 1958. in its application to West 
Bengal, for the purpose and in the manner 
hereinafter appearing.” 


Li. After Section 6 of the principal 
Act, a new Section 6-A has been inserted. 
Section 6-A {1} provides that notwithstanding 
anything to the contrary contained elsewhere 
in this Act, every owner of a husking mili, 
whether he holds a licence under this Act or 
not, Shall within thirty days from the date 
of coming into force of the Rice Milling ïn- 
dustry (Regulation) (West Bengal Second 
Amendment) Ordinance, 1974, or in the case 
of an owner of a new husking mill, before 
he starts actual milling operation, make an 
application to the Licensing Officer for the 
grant of a fresh licence for carrying on rice 
milling Operation in that busking mill 


12. Section 6-A (1) requires thet every 
owner of a husking mill even if he holds a 
valid licence granted to him under Section 6 
of the Principal Act or in the case of a new 
husking mill owner before it starts actual 
milling operation requires to apply for a 
licence to the Licensing Officer for the grant 
of a fresh ficence for carrying ost rice milling 
operation in that husking mill 

13. Section 5 (1) ef the Central Act 
Teads as follows :—- 

Any person or authority may make an 
application to the Central Government for 
the grant of a permit for the establishment 
of a new rice mill; and any owner of a defunct 
tice mill may make a like application for the 
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grant of a permit for re-commencing rice 
milling operation in such mi 

14. Section 6 (i) reads :— 

Any owner of an existing rice mili or 
of a rice mill in rope of which a permit 

ted under Section 3 is effective, may 
make an application to the licensing cslicer 
for the grant of a licence for carrying on 
rice milling operation in that xee mill. 

15. Sub-section 6) of 5. GA af the. 
impugned Act provides that licence granted 
to an owner of a husking mili before coming 
into force of the Rice Militing Industry Re- 
gulation) (West Bengal Second Amendment} 
Ordinance, 1974, shall japse-- 

(i) if the owner does net apply for a 
fresh licence within the tine specified under 
sub-section (4), 

GD on the sae of a fresh Hoence by 
the licensing Officer under azb-section 3), or 

{iii) if a fresh licence voder the provi- 
sions of this section is not granted, 

16. Therefore, ft follo-ws that all 
licences granted under Act 21 of 1958 shali 
lapse, (1) if there is no application for a fresh 
licence, (2) wher a fresh licence is issued 
and (3) when a fresh licence voder the ameng 
ed Act is not granted. 

17. This comparison goes to show that 
the impugned Act confines itself with the con- 
trolling and licensing cf the Rice Milling Fn- 
dutry similar to that of the Central Act. 
Ti does net concern with the production ori 
manufacture of rice or with the trade and 
commerce in, and the production, supply and 
distribution of food stuff 


18. Tika Ramji v State of U. P., 
AIR 1956 SC 676 the Supreme Cour: ob- 
served, “Industry” in the wide seose of the 
term would be capable of corprising three 
differeat aspects: {1) raw materjalis which 
are an integral part of the industrial proves, 
(2) the process of manufacture o? preduc- 
tion, and (3) the distribution of the products 
of the industry The raw materials would be 
goods which would be comprised in Eavey 27 
of Lis 2. The process of manufacture or 
production would be comprised in Entry 24, 
List 2 except where the industry was a son- 
trolled industry when it would fall within 
Entry 2, List 1 and products of the industry 
would also be comprised in Entry 27 of List 2 
except where they were the products of the 
Controlled industry when they would fall 
within Entry 33 of List 3. 

19, In A. S 
Madras, AIR 1957 
Court observed :— 


“When a law is impugned on the ground 
that it is ultra vires the powers of the legis- 
šatore which enacted it, what has to be ascer- 
tained is the true character of the Lepislation. 
To do that, one must have regard to rhe enact- 
ment as a whole, to its objects and to the 
scope and effect of its provisions. If on such 
examination it is found that the legislation 
iz in substance one on a matter assigned to 
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the legislature, then it must be held to be 
valid in its entirety, even though it might 
incidentally trench on matters which are be- 
yond its competence. It would be quite an 
erroneous approach to the question to view 
such a statute not as an organic whole, but 
as a mere collection of sections, then disinte- 
grate it into parts, examine under what heads 
of legislation those parts would severally fali, 
and by that process determine what portions 
thereof are intra vires and what are not.” 


: 20. On application of the above prin- 
iciples to the instant case, it is abundantly 
clear that the impugned Act intends to re- 
gulate the rice milling operation of the Rice 
Milling Industry and has abrogated the pro- 
Visions of Sections 5, 6, 7 and 12 of the 
Central Act. Thus it has encroached upon 
the same field covered by Entry 52 in list 1. 

21. I asked the learned Advocate 
General to point out which of the provisions 
of the impugned Act related cither to the 
products of the controlled industry or trade 
and comunerce in, and the production, supply 
and distribution of food stuffs. He candidly 
confessed that it was a difficult task. 

%2. in sub-sec. (3) (a) of S. 6-A pro- 
visions have beei made that the licencee shall 
recover from every customer not Jess than 
60 per cent of the charges for milling rice, 
in kind i.e. in rice. It may be said that those 
provisions intend to impose levy on the pro- 
ducts of the controlled industry and as such 
it is within the legislative competence as 
enumerated in Item 33 in List 3. 


23. In determining whether valid 
parts of a statute are separable from the in- 
valid parts thereof, if it is the intention of 
the legislature that is the determining factor. 


24. The doctrine of  severability as 
laid down by the Supreme Court in R. M. 
D. C. v. Union of India, AIR 1957 SC 628 
is as follows :— 

(a) The test to be applied is whether the 
legislature would have enacted the valid 
part if it had known that the rest of 
the statute was invalid. 

(b) If the valid and invalid provisions are 
so inextricably mixed up that they can- 
not he separated from one another, 
then the invalidity of a portion must 
result in the invalidity of the Act in its 
entirety. 

(c) On the other hand, if they are so dis- 
tinct and separate that after striking 
out what is invalid, what remains is in 
itself a complete code independent of 
the rest, then it will be upheld not- 
withstanding that the rest has become 
unenforceable. 

25. Now, in the instant case the pro- 
visions of Section 6-A (3) (a) and (b) are 
the conditions of a licence granted under 
Section 6-A (1) of the impugned Act. If the 
said section viz. 6-A (1) falls through on ac- 
count of lack of legislative. competence, sub- 
sections (3) (a) and (b) of S. 6-A have got no 
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independent existence because they all form 
part of a single scheme which is intended to 
be operated as a whole. In that case the in- 
validity of a part would resnit in the failure 
of the whole. Therefore, those provisions 
also must be held to be invalid. 

26. The Rice Milling Industry is a 
controlled industry as declared by Parliament. 
The legislature of the State of West Bengal 
is not competent to legislate in the same field| 
covered in Entry 52 in List I. The true; 
character and object of the impugned Act] 
is not related to any of the matters enuma-| 
rated in Entry 33 in List 3. Accordingly, I 
hold the Rice Milling Industry (Regulation)| 
(West Bengal Second Amendment) Act, 1974, 
is ultra vires as the Legislature of the State of 
West Bengal has got no legislative competence| 
to pass the said Act. 


27. It is not necessary for me to deal 
with the other points raised by the petitioners 
when I have found that the impugned Act is 
invalid due to lack of legislative competence 
of the State Legislature. 


28. In the result, these Rules are made 
absolute. Let a writ in the nature of Manda- 
mus do issue directing the respondents to 
cancel the impugned Act and not to give any 
effect to the same. There will be no order 
for costs. 


29. Let the operation of the order be 
stayed for 8 weeks as prayed for. 


30. This judgment shall govern the 
other Rules viz. C. R. Nos. 6719-23(W)/74 
and C. R. 6729-31(W)/74. 

31. _The interim order as modified on 
3-12-1974 in C. R. No. 6678(W)/74 shall also 
be effective in respect of the other two Rules, 
on 6719-23(W)/74 and C. R. 6729-31(W) of 

Petition allowed. 





AIR 1975 CALCUTTA 239 
SEN: GUPTA AND 
R. BHATTACHARYA, JJ. 
- The Premier Insurance Co. Ltd. and 
another, Appellants v. Sm. Gitarani Ghosh 
and others, Respondents. 


A. F. O. O. No. 701 of 1969, D/- 28-8- 
1974, 


(A) Motor Vehicles Act (1939), Ss. 110-D 
and 96 (2) — Appeal — Joint appeal by 
msurer and owner of vehicle against award 
of Claims Tribunal — Appeak not on grounds 
mentioned in S. 96 (2) — Maintainahility — 
Claims Tribunal if a ‘Court’ within S. 96 (2). 
(Evidence Act (1872), S. 3). 

„An insurer cannot prefer an appeal 
against the award of Claims Tribunals on 
grounds not covered by Section 96 (2). The 
word ‘Court’ in Section 96 (2) applies.to Motor 
Accident Claims Tribunal. The Claims Tri- 
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bunals are vested with powers of Civi Court 
under the Code of Civil Procedure in some 
matters. According to Section 3 of the Evi- 
dence Act the Claims Tribunal may be treated 
as a Court having the power to record evi- 
dence of witnesses on oath. The prevision in 
Section 96 of the Act would be nugatory if 
it is not made applicable in the proceedings 
before the Motor Accident Claims Tribunal. 
{Case law discussed). (1970) 74 Cal WN 879, 
Followed. (Para 12) 


Therefore, where the insurer and the 
owner of vehicle presented a joint appeal chal- 
lenging the correctness of the decision of the 
Claims Tribunal on grounds not covered by 
Section 96 (2), the appeal of the insurer is 
not maintainable but the appeal as preferred 
by the owner of the vehicle is maintainable. 

(Paras 12, 13) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110-B — Award ~—- Amount of com- 
pensation —— Depends upon facts of each case 
— No hard and fast rule possible -— Deceas- 
ed 45 years of age owning a taxi car and 
earning a net income of Rs. 300/- per month 
— Compensation awarded by Tribunal at 
the rate of Rs. 200/- per month calculated 
on the basis of his life upto age of 66 years 


held not excessive. (Para 18) 
Cases Referred: Chronological Paras 


a) 74 Cal WN 879 = 1971 Acc a 

1 

a a Punj & Har 137 = 1969 Acc CJ 
13 12 

AIR 1969 Madh Pra 190 = 1969 Acc CJ 


164 10 

AIR 1968 Mad 436 = {1969 1 Mad LJ ie 
i 

AIR 1959 SC 1331 = (1960) 1 SCR 168 71 


Syama Charan Mitter and Syamapra- 
sanna Roy Choudhury, for Appellants; 
J. Dutt, for Respondents. 


R. BHATTACHARYA, J.:— This is 
an appeal against the decision and award 
dated the 27th February, 1969 by the Motor 
Accident Claims Tribunal Calcutta, 24 par- 
ganas and Howrah at Howrah presided over 
by Mr. K. Chatterjee in M. A. C. Case No. 
271 of 1965. 


2. One Niroj Kumar Ghosh owned 
a Taxi cab and earned, according to the 
allegation in the petition, a net income of 
Rs. 300/- per month. On 7-11-65 at about 
7 p. m. when the traffic red signal was on, 
he was crossing the road at the junction of 
Dr. Abani Dutt Road and Maulana Abul 
Kalam Ajad Road, Salkia, Howrah. At that 
time a Motor lorry No. WBL 8542 fully load- 
ed with sand and driven rashly and negligent- 
ly, knocked down and ran him over. He was 
immediately removed. to the hospital but 
ultimately died at about 9 p. m. that ve 
night conseguent to the injuries received. 
The victim was aged 45 years with sound 
health. His wife Sm. Gitarani filed a claim 
for self and on behalf of the two minor 
sons to the tune of Rs. 1,10,000/-. The 
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deceased left these three persons as the only 
heirs of his. l 

3. Before the Tribunal, the owner of 
the lorry, Bansilal Roy, the Vanguard Insu- 
rance Company Limited of 12-A, Netaji 
Subhas Road, Calcutta and the Premier In- 
surance Co., Ltd. of 8, Lyons Range Calcutta 
were impleaded as the opposite parties. 


4. The defence of the owner of the 
lorry was that the income of the deceased 
was not Rs. 300/- per month. Niroj was not 
aged 45 years as stated. It has also been 
alleged that the driver of the lorry was not 
negligent and rash but it was Niroj who came 
rashly from the wrong side and dashed against 
the lorry. The sum and substance of the 
defence was that the accident was not due 
to the negligence of the driver but the daceas- 
ed was in the wrong. 

5. The defence of the Vanguard In- 
surance Company Limited was that the lorry 
was insured with them only for one year upto 
the 23rd June, 1965. As at the time of the 
accident the vehicle was not insured with 
them, they are not liable. 

6. The allegations made in the objec- 
tion fied by the Premier fnsurance Company 
Limited, in substance, is that the age and 
the income of the deceased are not as stated 
im the petition for claim. They claimed ne 
knowledge about the accident and supposing 
there was any, the defence is that it was due 
to the fault and carelessness of the deceased 
who had disregarded the traffic signal and the 
traffic rules, thay the accident took place. The 
driver was not negligent and the claim as 
made in the petition was excessive. 

7 Upon hearing the parties, the 
Tribunal held that the driver was negligently 
and rashly driving his lorry violating the 
traffic rules and as a result thereof he knock- 
ed down Niroj who died of the injuries caus- 
ed by the lorry. It was also found that the 
petitioners were entitled to an amount of 
Rs. 23,500/- as compensation. Out of the 
said compensation a sum of Rs. 20,000/- is 
payable by the Premier Insurance Co., Ltd. 
while a sum of Rs. 3,500/- is payable by the 
owner of the lorry. 

8. Against that award the present ap- 
peal has been filed jointly by the Premier 
Insurance Company Limited and Bansilal Roy, 
the owner of the lorry. 


9. Mr. Dutt, the learned advocate 
appearing on behalf of the respondent-clai- 
mants took a preliminary point regarding the 
maintainability of the appeal. His conten- 
tion is that this appeal is liable to be dismissed 
in view of the provisions in Section 96 of the 
Motor Vehicles Act. According to Mr. Mitter, 
the learned advocate for the appellants, when 
the Premier Insurance Company Limited 
(hereinafter referred to as the Premier Insu- 
rance) was a party, they have, of course, a 
right to challenge every point in this case. 

_ 18. . In this connection several deci- 
sions cited at the Bar may be considered. One 
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therefore, invited the Government of 
Bihar to reply to this complaint and in- 
formed them that an enquiry into the 
matter would be held by the Council and 
that the Government of Bihar may, if 
they so desire, appear before the Council 
at the enquiry and may adduce such evi- 
dence, oral or documentary, and make 
such oral submissions as they may deem 
necessary in support of their case. 


3. The State of Bihar has tiled the 
present writ petition contending:— (1) 
That the jurisdiction of the Press Coun- 
cil to make an enquiry was limited by 
Section 13 of the Press Council Act, 1965 
(hereinafter called the Act) to enquiries 
against the newspapers under Section 13; 
and (2) that the Press Council had no 
power to require the Government of Bihar 
to explain its conduct and to insist upon 
their attendance before the Council, 


å. The Press Council was brought 
into existence for discharging the func- 
tions enumerated in Section 12 of the 
Act. The performance of these functions 
may entail inquiries into complaints (a) 
made against the newspapers or (b) made 
by the newspapers. The inquiry into 
complaints against the newspaper is the 
subject-matter of Section 13 of the Act. 
But this does not exhaust all the inqui- 
ries which may be held by the Council. 
Section 12 (2) (a) says that the Council 
may, in furtherance of its objects, per- 
form the following functions, namely, (a) 
to help newspapers and news agencies to 
maintain. their independence. The Pream- 
ble of the Act also states that the Press 
Council was being established for the pur- 
pose of preserving the freedom of the 
press and of maintaining and improving 
the standards of newspapers and news 
agencies in India. The same object is re- 
iterated in the Statement of Objects and 
Reasons which accompanied. the Bill which 
later became the Act. Section 14 enume- 
rates the general powers of the Council. 
It says:— “For the purpose of perform- 
ing its functions or holding any inquiry 
under this Act, the Council shall have the 
same powers throughout India as are 
vested in a civil court while trying a suit 
under the Code of Civil Procedure, 1908.” 
It is significant to note that the powers 
of the Council are toa be exercised both 
for the performance of its functions or 
for holding inquiries. It is implicit in it 
that an inquiry, if necessary, may be held 
by the Council in the course of perform- 
ing the functions, and the powers men- 
tioned in Sec. 14 may be exercised in that 
connection, Similarly, the words “any in- 
quiry’ are broad enough to cover not only 
inquiries under Section 13 but such other 
inquiries as may be held in respect of 
the discharge of its functions under Sec- 
tion 12 of the Act. 

5. When the learned Advocate- 
General for Bihar referred to Section 13 
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as referring to the only inauiries which 
would be held by the Council, we invited 
his attention to Sections 12 and 14 and 
pointed out to him that the Council had a 
statutory duty to help the newspapers to 
maintain their independence and in doing 
so the Council could exercise its powers 
under Section 14. The learned Counsel 
could not refute this legal position. He 
then complained that the Press Council 
seemed to assume that the Government 
of Bihar was like an accused and the 
Council purported to summon and en- 
force the attendance of the Government 
before it. The correspondence between 
the Council and the Government of Bihar, 
some of which is annexed to the writ 
petition, would show that the Council 
did not choose to exercise the power to sum- 
mon and enforce the attendance of any offi- 
cials of the Government of Bihar. On the 
other hand, the Council has expressly written 
to the Government of Bihar that the Gov- 
ernment may, if it so desires, present its case 
before the Council. The option was expres- 
sly left to the Government whether it would 
choose to reply to the complaint and argue 
the matter before the Council or not. It 
is clear, therefore, that the Council did not 
treat the Government of Bihar as an accused 
in the case and did not even exercise its 
powers to summon and enforce the attendance 
of any Bihar Government Official. 


6. The learned counsel briefly refer- 
red to the correspondence which passed be- 
tween the Government of Bihar and the 
Press Council. This relates to the merits of 
the complaint made by the Editor of the Sear- 
chlight to the Press Council. While the 
Editor complained that the action of the 
Government tended to undermine the inde- 
pendence of the working journalists by of- 
fering to them blandishments, the Govern- 
ment of Bihar maintained that this was not 
their intention and the appointment of work- 
ing journalists to the Food Committee was 
made by the Government with the best of 
intentions. The very fact that there is an 
honest difference of opinion between the Gov- 
ernment of Bihar and the Editor of the Sear- 
chlight as to the effect of the action of the 
Government on the independence of the 
newspapers and the working journalists would 
show that the matter requires consideration. — 
The exclusive jurisdiction for the considera- 
tion of such a matter is vested by the Press 
Council Act in the Press Council. It is for 
that body to consider whether the action of 
the Government in any way undermines the 
press. For, it is the function of the Press 
Council to preserve the freedom of the press 
and to help the press to maintain its inde- 
pendence. The Press Council consists of 
eminent persons connected with the function- 
ing of the press. It is constituted as an expert 
and a proper body for the consideration of 
such questions as the maintenance of the in- 
dependence of the press. The primary juris- 
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diction for the consideration of such a ques- 
tion is, therefore, vested in that body. When 
a complaint avers that the action of the Gov- 
ernment is such as to undermine the inde- 
pendence of the press, it is for the Press 
Council to determine whether a prima facie 
case was made out by the complainant. As the 
Press Council thought that prima facie case 
existed, it decided to give the Government of 
Bihar an opportunity to put forwarc its own 
point of view. In doing so the Press Council 
merely observed the rule of natural justice 
that the action of the Government should not 
be considered at the instance of a complain- 
amt unless an opportunity is given to the 
Government to rebut the complaint and to 
justify their action. The learned Advocate- 
General has not been able to show how the 
Government of Bihar is prejudiced by being 
given an opportunity of showing cause against 
the complaint made by the Editor of the 
Searchlight. If the Government of Bihar 
does not wish to avail itself of this oppor- 
tunity, the Council may or may not propose 
to summon and enforce the attendance of 
any of their officials at the inquiry. In the 
present case, the Council has left the Gov- 
ernment free to take such stand in this matter 
as it likes. But the learned counsel has not 
been able to.show that in considering the 
complaint the Council is acting beyond its 
jurisdiction. There are no preliminary col- 
lateral conditions which ere to be satisfied 
before the complaint is considered by the 
Council. All that the Council has to see is 
that whether the complaint concerns any of 
the functions which the Council has to dis- 
charge under Section 12. If the Council is 
prima facie of the view that the complaint 
is concerned with the independence of the 
press, it is not for this Court to consider 
whether the prima facie view of the Council 
is right or wrong. All that this Court has 
to see under Article 226 of the Constitution is 
whether the entertainment of the complaint 
by the Council was with jurisdiction. Since 
it is the exclusive function of the Council 
to help the newspapers to maintain their in- 
dependence and since the Editor of the 
Searchlight has complained that the action 
of the Government of Bihar tends to under- 
mine the independence of the newspapers, it 
cannot be said that the matter is not relevant 
for consideration by the Council. This Court 
cannot substitute its own opinion on the 
merits of the complaint made by the news- 
paper against the Government of Bihar. It 
is for the consideration of the merits of the 
complaint that ‘the Press Council has been 
formed. ‘The powers and the procedure of 
the Press Council under Section 14 are ex- 
ercisable not only in respect of inquiries 
against the newspapers under Section 13 but 
also in respect of inquiries held at the in- 
stance of the newspapers against the Govern- 


ment or against any other person. This is 
made clear by the Regulations made by the 
Press Council under Section 23 of the Act. 
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While the main body of the Regulations deal 
with the inquiry to be held against a news- 
paper under Section 13, regulation 16 says 
that the procedure prescribed by these re- 
gulations in respect of complaints under Sec- 
tion 13 of the Act shall apply mutatis mutan- 
dis to complaints received by the Council 
seeking its help to maintain the independence 
of newspapers and news agencies or in res- 
pect of any matter falling under Section 12 
(2) (a), (e) and (f), as also to the case of any 
inquiry in respect of any matter under Cl. (j) 
thereof. This shows that the inquiries made 
by the Council are not restricted to Sec. 13 
but they extend to other matters also includ- 
ing the discharge of the functions of the- 
Press Council under Section 12 (2) (a). 


Te The. Government of Bihar is, there- 
fore, free to consider the matter further and 
to decide whether they would like to have 
their say regarding the complaint made against 
them by the Editor of the- Searchlight. The 
Press Council has the jurisdiction to consider 
the said complaint. The Press Council has 
not chosen so far to use any coercive process 
against the Government of Bihar. The Gov- 
ernment of Bihar cannot, therefore, have any 
legitimate complaint against the action so far 
taken by the Press Council. 

8. The writ petition is not tenable and 
is, therefore, dismissed in limine. 

Writ petition dismissed. 
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T. V. R. TATACHARI, C. J. 
PRAKASH NARAIN AND 
PRITHVI RAJ, JJ. 


Ajudhia Nath Dhingra, Petitioner v. 
Union of India, Respondent. 

Civil Writ Nos. 1395 of 1970 and 557 of 
1971, D/- 24-1-1975. 

(A) Indian Independence Act (1947), Sec- 
tion 18 (1) — N. W. F. P. Rules — Applic- 
ability to person serving in provinces of 
Dominion of India — (Constitution of India, 
Arts. 313, 372). 


Section 18 (1) provides that reference 
therein to India or British India shall, in so 
far as the context permits, be construed as 
reference to the new Dominions taken together 
or taken separately. Therefore, the rules of 
N. W. F. P., even if the same are covered by 
the term ‘Rule mentioned in Section 18 (1), 
would refer to service under or in the North 
West Frontier Province and not anywhere 
also. Those rules could not by any stretch 
of imagination, be regarded as rules having 
force in any province of the Dominion of 
India. Article 313 of the Constitution is ob- 
viously not attracted because the continuance 
of the laws that it envisages are laws govern- 
ing an All India service or a service or post 
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under the Union or a State. Similarly, Arti- 
cle 372 speaks of laws in force in a territory 
of India immediately before the commence- 
ment of the Constitution. The N. W. F. P. 
Rules was not a Jaw in force in the territory 
of India immediately prior to January 26, 
1950. l (Para 11) 

(B) Supplementary Rule 2 (15) — Pro- 
bationer — Rights of — (fundamental Rules, 
Rr. 9 (13), 56 (c). AIR 1970 Assam 16, Dis- 
sented from. À 

“Probation” connotes a period of trial. 
On successful completion of the probation 
the employee is confirmed in the appointment 
held by him. Obviously, the purpose of put- 
ting an employee on probation is to find out 
his suitability to hold the post substantively 
or permanently in the sense that he thereafter 
gets a right to hold the post. The fitness or 
suitability has to be judged at the time of 
confirmation and not, unless any specific rule 
or term or contract of service so provides, 
as on the date of the original appointment. 
If the employee is not found suitable either 
during the period of probation or on comple- 
tion thereof he is not retained in service and 
the service is terminated by notice. An em- 
ployee who is on probation, during his period 
of probation has no right to hold the post 
to which he has been appointed on proba- 
tion. In the absence of a rule or condition 
of service to extend the period of probation, 
unless there is some other provision in the 
rules or conditions of service to the contrary, 
an employer has inherent power to extend 
the period of probation. Not passing of 
orders of confirmation on the expiry of the 
period of probation in such a case does not 
result in attracting the fiction of “deemed 
confirmation” by mere expiry of the specified 
period of probation. Case Law Discussed. 
AIR 1970 Assam 16 == 1970 Lab IC 176, 
Dissented from. (Paras 14, 19, 24) 

(C) Fundamental Rules R. 9 (13) — En- 
tries in service books as “permanent (on pro- 
bation)” and “substantive (om probation)” — 
Effect. 

The entries in the service books showing 
initial appointment as “permanent (on pro- 
bation)” or “substantive (on probation)” could 
not be construed to mean that a Government 
servant held a lien on a permanent post with- 
in the meaning of Fundamental Rules, R. 9 
(13) from the date of initial appointment on 
successful completion of’ the probation. The 
two types of appointments contemplated were 
Substantive as against officiating and perman- 
ent as against temporary. In neither case 
could the entries be read to connote that the 
employee was appointed in substantive capa- 
city from the very beginning so as to hold 
a lien on a post or, he was a permanent em- 
ployee- having a lien on the post from the very 
beginning. It was not possible to read the 
words “substantive” and “permanent” divorc- 
ed from the words “on probation”. The ser- 
vants acquired lien on the posts only on con- 
firmation and when they were no longer 
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shown in the entries in the service books as 
being “on probation.” 
(Paras 11, 26, 27, 28) 
(D) Fundamental Rules, R. 9 (13) — 
Grant of increments — Effect. 


The grant of increments prior to con- 
firmation does not result in creating a lien 
in favour of the Government servant. In- 
asmuch as the period of probation is follow- 
ed by confirmation, the period of service 
while on probation had to be treated as a 
period spent on duty within the meaning of 
F. R. 9 (6) and there is nothing wrong in 
giving increment for those periods. 

(Para 29) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1004 = 1972 Serv LR 112 = 
1972 Lab IC 546 23 
1971 Lab IC 795 = (1971) 2 Serv LR 277 
(Delhi) 28 
AIR 1970 Assam 16 = 1970 Serv LR 536 = 
1970 Lab IC 176 24 
AIR 1970 Delhi 132 = 1970 Lab IC 814 


25, 26 

AIR 1969 Orissa 61 = 1969 Lab IC 293 25 

AIR 1968 SC 1210 = (1968) 2 Serv LR 247 

= 1968 Lab IC 1409 21, 24 
AIR 1966 SC 175 = (1964) 6 SCR 279 


18, 22 
AIR 1966 SC 1842 = (1966) 3 SCR 821 


20, 22 

(1965) Civil Appeal No. 259 of 1963, Dj- 

24-2-1965 (SC) 19, 22 
AIR 1964 SC 806 = (1964) 1 Lab LJ 9 

17 


15, 
(1964) Civil Appeal No. 548 of 1962, Dy- 
23-1-1964 (SO) 19, 22 
(1964) Civil Appeal No. 492 of 1963, DJ- 
29-1-1964 SC) 19, 22 
AIR 1962 SC 1711 = (1963) 1 SCR 416 


175-22 
AIR 1958 SC 36 = 1958 SCR 828 


24, 25 
(1928) Suit No. 455 of 1928 (Cal) 14 


__G. D. Gupta, for Petitioner; B. Datta, 
with J. L. Saxena, for Respondent. 


PRAKASH NARAIN, J.:— This judg- 
ment will dispose of C. W. 1395 of 1970 and 
C. W. 557 of 1971, referred to a larger bench 
by our brothers, S. N. Shankar and H. L. 
Anand, JJ. 


2. Before proceeding to dilate on the 
contentions raised in the two petitions under 
Article 226 of the Constitution of India, the 
facts of each case may be stated. Briefly, 
they are as under :— 

C. W. 1395/70. 


3. The petitioner in this case entered 
Government service by being employed as 
Naib Nazir in the Court of Senior Sub Judge, 
Abbottabad in the North West Frontier Pro- 
vince (now in Pakistan). He was appointed 
with effect from May 20, 1937 on probation 
for a period of three months, evidenced by 
copy of telegram dated May 18, 1937 (An- 
nexure II to the petition) and copy of office 
order dated May 18, 1937 (Annexure I to 
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the petition). In the service book of the peti- 
tioner, however, there is an entry thet he was 
“substantive (on probation).” The petitioner 
was selected for appointment after being suc- 
cessful in a test/examination held for recruit- 
ment to the post. He was confirmed as Naib 
Nazir with effect from July 20, 1938. During 
the period of probation there was no adverse 
remark made against or communicated to the 
petitioner. He could not be confirmed ear- 
lier, it is contended, as there were representa- 
tions against his appointment and disposal 
of these representations and the appeals from 
the orders passed on the representations took 
some time. The petitioner was confirmed 
with effect from July 20, 1938, only after final 
disposal of the representations. It is averred 
by the petitioner that some questions had 
even been raised in the legislative Assemblv 
of that province questioning the appointment. 
It is contended that all this delayed the pas- 
sing of orders of confirmation. 


4. After partition of the country the 
petitioner migrated to India and was treated 
.by the N. W. F. P. Government as having 
resigned his post. He was initially appointed 
as a Stenographer in the Ministry of Rehabi- 
litation, Government of India in consonance 
with the policy of the Government to rehabi- 
litate displaced Government employees. This 
was a fresh appointment. On representatior 
by tbe petitioner that he was holding a lien 
on a permanent post while in Pakistan aná 
had to migrate to India on account of dis- 
turbances, again in keeping with the policy 
of the Central Government, his break in ser- 
vice was condoned and he was granted the 
benefit of continuity of service. On Septem- 
ber 4, 1970 the petitioner was served with 
an office order that on his having attained 
the age of 58 years on the afternoon of 
September 4, 1970 he will retire from Gov- 
ernment service with effect from that after- 
noon. ‘The petitioner made representations 
against this order but to no avail. His con- 
tention was that he was entitled to the benefit 
of Fundamental Rule 56 (c) and being a per- 
son who entered Government service on or 
before March 31, 1938 was entitled to remain 
in Government service till he attained the 
age of 60 years. The date of birth of the 
petitioner is not in dispute. 

C. W. 557 of 1971: 

5. The petitioner in this case was em- 
ployed as an Assistant in the Indian Council 
of Agricultural Research under the Ministry 
of Food and Agriculture, Government of 
India, at the time when he attained the age of 
58 years on November 5, 1969. He originally 
entered Government service as a Clerk by 
being employed in the office of the Divisional 
Forest Officer, Hyderabad (Sind), now in 
Pakistan, on December 20, 1935. The ap- 
pointment was on probation. According to 
the service book of the petitioner he was 
shown as “permanent (on probation)” till 
February, 1939. There is an entry dated 
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February 9, 1939 which shows the petitioner 
as “permanent,” The petitioner had migrat- 
ed to India on the partition of the country 
and was absorbed in the service of the Gov- 
ernment of India. He was granted the bene- 
fit of continuity of service so that bis pre- 
vious service in Hyderabad was to count for 
all purposes. As the petitioner has been re- 
tired from service with effect from the after- 
noon of November 5, 1969 he has filed the 
present petition challenging the order and con- 
tending that he is entitled to the benefit of 
Fundamental Rule 56 (c). According to the 
petitioner, being a pre-March 31, 1938 entrant, 
he is entitled to remain in service till he 
attains the age of 60 years. The representa- 
tions made by the petitioner against the im- 
pugned order did not find favour with the 
appropriate authorities. Unlike the case of 
A. N. Dhingra, the petitioner has not pro- 
duced his letter of appointment and relies 
primarily on the entries in the service book. 
In the case of Dhingra also, reliance is placed 
on the entries in the service. book but we also 
have the benefit of having the appointment 
order on record. 


6. One other fact common in the 
cases of the two petitioners may also be 
noticed at this very stage. Both A. N. 
Dhingra and M. V. Malkhani were given 
annual increments according to the entries 
in their respective service books even for the 
period while they were being shown “on pro- 
bation.” In the case of Dhingra the date of 
the first increment is shown as May 19, 1938 
while’ the confirmation is with effect from 
July 20, 1938. In the case of M. V. Malkhani 
the entries in the service book show him to 
be “permanent (on probation)” till the entry 
dated February 9, 1939 when he is shown 
as “permanent” but increment was given to 
him as per the entry dated 18-1-1938. It 
may be noted that though these entries ‘In 
the two cases of getting increment are there 
while the petitioners were being treated ‘on 
probation’, the actual orders sanctioning incre- 
ment in the case of Dhingra were passed in 
1939 and in the case of Malkhani in 1940. 


a The two writ petitions came up 
for hearing before a bench of this Court. 
The question that arose for consideration was 
whether the petitioners in the two cases, who 
entered Government service prior to March 
31, 1938 could be said-to have also held a 
lien as on that date on any permanent post 
within the meaning of Fundamental Rule 9 
(13) so as to entitle them to remain in ser- 
vice: till they attained the age of 60 years. 
The: bench in its referring order comments 
on the absence of any rule providing for a 
period of probation, its continuance and of 
confirmation on the expiry of the period. It 
has also been noticed that there is no rule 
fixing a maximum period of probation. ` It 
is observed that in both the cases the entries 
in the service book show appointment as “per- 
manent (on probation)’ or “substantive (on 


1975 


probation)” with effect from the dates of ap- 
pointment, increments are given in salary 
even for periods prior to confirmation and 
the petitioners are shown as “permanent” or 
“substantive” from dates subsequent to March 
31, 1938. 


8. After noticing several decisions 
and the contentions raised the bench observed 
that none of the decided cases were con- 
cerned with a situation like the one in the 
present cases, in that, in these cases the pro- 
bation according to the letter of appointment 
in the case of Dhingra, the petitioner in C. W. 
1395 of 1970, was for a period of three months 
and in both the cases neither the contract 
of service nor the rules provided either for: 


(a) extension of the period of probation. 


or 
(b) power to extend it, or 
(c) satisfaction of any condition before 


confirmation. 


In this view of the matter it was felt that a 
reference to the decided cases was not very 
helpful inasmuch as in the cases cited either 
the rules provide for the power to extend 
the probation or contemplated the making 
of a confirmation order, or confirmation was 
made conditional on satisfaction in respect of 
the work of the servant or contained a pro- 
hibition against extension of probation be- 
yond a certain limit. Accordingly, the bench 
was of the opinion that the question that 
arose for consideration in both the cases 
were, to quote from the referring order, “of 
considerable importance and difficulty and 
may, on one reckoning, turn on the examina- 
tion of the basic concept of probation and, 
therefore, be more properly dealt with by a 
larger bench.” That is how the matter has 
come up before us. 


9, Before we proceed to examine the 
contentions raised, it is desirable to notice 
the relevant rules relied upon. These are 
Fundamental Rules 9(6), 9(13), 9(22), 9(28), 
12, 12-A, 13, 14, 14-A, 26 and 56 (c) (i) and 
(ii); and Supplementary Rule 2 (15). Dhingra 
has also relied on rules contained in N. W. 
F. P. Government Notification dated July 26, 
1940 bearing No. 23084-F (Annexure I to the 
petition). The relevant Fundamental Rules 
read as under :— 

“9 (6). Duty— (a) Duty includes :-— 

(i) Service as a probationer or appren- 
tice provided that such service is followed 
by confirmation and 

(ii) Joining time. 

(b) A Government servant may be treat- 
ed as on duty— 

(i) during a course 
training in India or 

(ii) in the case of a student, stipendiary 
or otherwise, who is entitled to be appointed 
to the service of Government on passing 
through a course of training at a university, 
college or school in India, during the interval 
between the satisfactory completion of the 
course and his assumption of duties. 


of instruction or 
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9(12). Leave Salary means the monthly 
amount paid by Government to a Govern- 
ment servant on leave. 


9(13). Lien means the title of a Govern- 
ment servant to hold substantively, either im- 
mediately or on the termination of a period 
or periods of absence, a permanent post, in- 
cluding a tenure post to which he has been 
appointed substantively. 


9(22). Permanent post means a post car- 
rying a definite rate of pay sanctioned with- 
out limit of time. 


9(28). Substantive pay means the pay 
other than special pay, personal pay or em- 
oluments classed as pay by the President 
under Rule 9 (21) (a), 

(iii) to which a Government servant is 
titled on account of a post to which he has 
been appointed substantively or by reason of 
his substantive position in a cadre. 


12. (a) Two or more Government ser- 
vants cannot be appointed substantively to 
the same permanent post at the same time. 

(b) A Government servant cannot be ap- 
pointed substantively to two or more per- 
manent posts at the same time. 

(c) A Government servant cannot be ap- 
pointed substantively to a post on which an- 
other Government servant holds a lien. 


12-A. Unless in any case it be otherwise 
provided in these Rules, a Government ser- 
vant on substantive appointment to any per- 
manent post acquires a lien on that post and 
ceases to hold any lien previously acquired on 
any other post. 


13. Unless his lien is suspended under 
Rule 14 or transferred under Rule 14-B a 
Government servant holding substantively a 
permanent post retains a lien on that post :— 

(a) while performing the duties of that 

post; 

(b) while on foreign service, or holding 
a temporary post, or officiating in an- 
other post; 

(c) during joining time on transfer to an- 
other post; unless he is transferred sub- 
stantively to a post on lower pay, in 
Which case his lien is transferred to 
the new post from the date on which 
he is relieved of his duties in the old 
post; 

subject to the exception in sub-r. (2) 
of Rule 97, while on Jeave other than 
refused leave granted after the date 
of compulsory retirement under R. 86 
or corresponding other rules. 


(e) while under suspension. 

14. (a) The President shall suspend 
the lien of a Government servant on a per- 
manent post which he holds substantively if 
he is appointed in a substantive capacity— 

(1) to a tenure post or 

(2) omitted. 

(3) provisionally, to a post on which an- 
other Government servant would hold 


(d) 
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a lien had his line not been suspended 
under the rule. 

(b) The President may at his option 
suspend “the lien of a Government servant 
on a permanent post which he holds substan- 
tively if he is deputed out of India or trans- 
ferred to foreign service, or, in circumstances 
mot covered by clause (a) of this Rule is 
transferred, in an Officiating capacity to a post 
in another cadre and if in any of these cases 
there is reason to believe that he will remain 
absent from the post on which he holds a 
lien for a period of not less than three years. 

(c) Notwithstanding anything contained 
in clause (a) or (b) of this Rule, a Govern- 
ment servant’s hen on a tenure post may in 
mo circumstances be suspended. If he is ap- 
pointed substantively to another permanent 
post, his lien on the tenure post must be 
terminated. 


(d) If a Government servant's lien on 
post is suspended under clause (a) or (b) of 
this Rule the post may be filled substantively 
and the Government servant appointed to 
hold it substantively shall acquire a lien on 
it; provided that the arrangements shall be 
reversed as soon as the suspended lien revives. 


(e) A Government servant’s lien which 
has been suspended under clause (a) of this 
rule shall revive as soon as he ceases to hold 
a lien on a post of the nature specified in 
sub-clause (1) or (3) of that clause. 


- ( A Government servant’s lien which 
has been suspended under clause (b) of this 
Rule shall revive as soon as he ceases to be 
on deputation out of India or on foreign ser- 
vice or to hold a post in another cadre pro- 
vided that a suspended lien shall not revive 
because the Government servant takes leave 
if there is reason to believe that he will, on 
return from leave continue to be on deputa- 
tion out of India or on foreign service or to 
hold a post in another cadre and total period 
of absence on duty will not fall short of three 
years or that he will hold substantively a post 
of the nature specified in sub-clauses (1), (3) 
of clause (a). 

14-A (a) Except as provided in Cls. (c) 
and (d) of this Rule and Rule 97, a Govern- 
ment servant’s lien on a post may in no cir- 
cumstances be terminated even with his con- 
sent, if the result will be to leave him with- 
out a lien or a suspended, lien upon a per- 
manent post. 

(b) Omitted. 

(c) Notwithstanding the provisions of 
Rule 14 (a), the lien of a Government ser- 
vant holding substantively a permanent post 
shall be terminated while on refused leave 
granted after the date of compulsory retire- 
ment under Rule 86 or corresponding other 
rules, or on his appointment substantively to 
any of the offices referred to in sub-rule (97) 
or to the post of Chief Engineer of the Public 
Works Department or on his appointment as 
the Chairman or any other member of the 
Union Public Service Commission or as the 
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Chairman or any other members of a State 
Public Service Commission. 

(d) A Government servant’s lien on a 
post shall stand terminated on his acquiring 
a lien in a permanent post (whether under 
the Central Government or a State Govern- 
ment) outside the cadre on which he is borne. 


26. The following provisions prescribe 
the conditions on which service counts for 
increments in a time-scale :— 

(a) All duty in a post on .a time-scale 
counts for increments in that time-scale. 


_ Provided that, for the purpose of arriv- 
ing at the date of the next increment in that 
time-scale, the total of all such periods as do 
not count for increment in that time-scale 
mal be added to the normal date of incre- 
ment. 


(b) (i) Service-in another post, other than 
a post carrying less pay referred to in Cl. (a) 
of Rule 15, whether in a substantive or offi- 
ciating capacity, service on deputation out of 
India and leave except extraordinary leave 
taken otherwise than on medical certificate 
shall count for increments in the time-scale 
applicable to the post on which the Govern- 
ment servant holds a lien as well as in the 
time-scale- applicable to the post or posts, if 
any, on which he would hold a lien had his 
lien not been suspended. 


(ii) All leave except extraordinary leave 
taken otherwise than on medical certificate - 
and the period of deputation out of India 
shall count for increment in the time-scale 
applicable to a post in which a Government 
servant was officiating at the time he pro- 
ceeded on leave or deputation out of India 
and would have continued to officiate but for 
his proceeding on leave or deputation out 
of India. 


Provided that the President may, in any 
case in which he is satisfied that the extra- 
ordinary leave was taken for any cause be- 
yond the Government servant’s control or for 
prosecuting higher scientific and technical 
studies direct that extraordinary leave shall 
be counted for increments under clause (i) 
or (ii). 

(c) (i) If a Government servant while of- 
ficiating in a post or holding a temporary post 
on a time-scale of pay is appointed to officiate 
in a higher post or to hold a higher tempor- 
ary post, if he is re-appointed to the lower 
post, or is appointed or reappointed to a post 
on the same time-scale of pay, count for 
increments in the time-scale applicable to 
such lower post. The period of officiating 
service in the higher post which counts for 
increment in the lower post is, however, res- 
tricted to the period during which the Gov- 
ernment servant would have officiated in the 
lower post but for his appointment to the 
higher post. This clause applies- also to a 
Government servant who is not actually offi- 
ciating in the lower post at the time of his 
appointment to the higher post, but who 
would have so officiated in such lower post 
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or in a post on the same time-scale of pay 
had he not been appointed to the higher post. 

Gi) If a Government servant on reversion 
from an ex-cadre post to the parent cadre 
is appointed to a post on a scale lower than 
that of the: ex-cadre post but not on the same 
time-scale as the post held at the time of 
his transfer to the ex-cadre post, the service 
rendered on the higher scale in the ex-cadre 
post shall count for increments in the time- 
scale applicable to the cadre post subject to 
the same conditions as are laid down for 
cases falling under proviso (1) (iii) to R. 22. 

(b) Foreign «service counts for increment 
in the. time-scale applicable to— 

{i) the post in Government service on 
which the Government servant concerned 
holds a lien as well as the post or posts, if 
any, on which he would hold a lien had his 
lien not been suspended. 

(ii) the post in Government service in 
which the Government servant was officiating 
immediately before his transfer to foreign 
service, for so long as he would have con- 
tinued to officiate in that post or a post on 
the same time-scale but for his going on 
foreign service, and 

(iii) any post in the parent cadre on a 
lower scale of pay to which the Government 
servant is appointed on reversion from the 
ex-cadre post subject to the fulfilment of the 
conditions mentioned in proviso (1) to R. 22. 

(c) Joining time counts for increment 


(1) if it is under clause (a) or clause (c) 
of Rule 105, in the time-scale applicable to 
the post on which a Government servant holds 
a lien or would hold a lien had his lien not 
been suspended as well as in the time-scale 
applicable to the post, the pay of which is 
received by a Government servant during the 
period; and 

(ii) if it is under clause (b) of Rule 105 


in the time-scale applicable to the post/posts 


on which the last day of leave before com- 
mencement of the joining time counts for 
Increments. 


Explanation :— For the purposes of this 
rule, the period treated as duty under sub- 
clause (b) of clause (6) of Rule 9 shall be 
deemed to be duty in a post if the Govern- 
ment servant draws pay of that post during 
such period. 


56 (c) A ministerial Government servant 
who entered Government service on or before 
the 31st March. 1938 and held on that date— 

(i) A lien or a suspended lien on a per- 
manent post, or 

(ii) a permanent post in a provisional sub- 
stantive capacity under clause (d) of Rule 14 
and continued to hold the same without inter- 
ruption until he was confirmed in that post 
shall be retained in service till: the day he 
attains the age of sixty years. 


S. R. 2 (15) Probationer means a Gov- 
ernment servant employed on probation in or 
against a substantive vacancy in the cadre of 
a department.” 
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10. The only relevant rule of the 
N. W. F. P. Rules relied upon is Rule 9 which 
r 


“9 (1) A Government servant who enter- 
ed service before the Ist April, 1939, shall 
retire when he has attained the age of 60 
years. 

Provided that a Government servant ap- 
pointed before. the ist April, 1936, may con- 
tinue in service until he has qualified for the 
maximum pension admissible under these 
rules, or until he has attained the age of 65 
years, whichever event occurs first; 


Provided further that such continuation 
in service after attaining the age of 60 years 
shall be conditional upon the physical and 
mental fitness of the Government servant con- 
cerned. 

(2) A Government servant entering ser- 
vice on or after Ist April, 1939, shall retire 
when he has attained the age of 55 years.” 


11. The propositions which arise for 
consideration are :— 

(a) Whether the absence of any specific 
rule or term in the contract of service autho- 
rising the extending of the period of proba- 
tion in a case where at the time of the initial 
appointment a period of probation is specified 
results in automatic confirmation of the expiry 
of the period of probation so mentioned; 

(b) Whether the entries in the service 
book showing initial appointment as “per- 
manent (on probation)” or “substantive (on 
probation)” can be construed to mean that a 
Government servant held a lien on a per- 
manent post within the meaning of Funda- 
mental Rule 9 (13) from the date of initial 
appointment on successful completion of the 
probation; 

(c) Whether grant of increments prior 
to the confirmation results in creating a lien 
in favour of the Government servant; and 

(d) Whether the appointment of the peti- 
tioners could in the circumstances of their 
respective cases be regarded as permanent or 
substantive from the very day they entered 
service respectively in North West Frontier 
Province or Hyderabad (Sind) so as to attract 
Fundamental Rule 56 (c). 

Before we proceed to examine the four 
propositions formulated above we may dispose 
of one. contention on behalf of one of the 
petitioners. It was urged in the case of A. N. 
Dhingra that he was recruited under and was 
governed by the N. W. F. P. Rules noticed 
earlier. Under Rule 9 he bad a right to con- 
tinue in service till he attained the age of 60 
years. These Rules not having been repealed, 
still apply to his case and so, making the peti- 
tioner retire on attaining the age of 58 years 
was in contravention of the said Rules. The 
said Rules are claimed to have been saved 
by virtue of the provisions of Section 18 (1) 
of the Indian Independence Act, 1947 enact- 
ed by the British Parliament and continued 
in operation by Articles 313 and 372 of the 
Constitution of India. The contention is that 
inasmuch as the said N. W. F. P. Rules con- 
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tinue to be in force and applicable to the 
petitioner, by retiring him on his attaining 
the age of 58 years a statutory right vesting 
in him has been infringed. The argument has 
no force. Section 18 (1) of the Indian In- 
dependence Act speaks of an Act of Parlia- 
ment, Order-in-Council, Order, Rules, Re- 
gulation or other instrument passed or made 
before the appointed day operating otherwise 
than as part of law of British India or the 


Dominions of India and Pakistan. What is 
provided is that reference therein to 
India or British India shall in so far 


as the context permits be construed as 
reference to the new Dominions taken 
together or taken separately. Therefore, 
the rules of N. W. F. P., even if the 
Same are covered by the term ‘Rule’ mention- 
ed in Section 18 (1) would refer to ‘service 
under or in the North West Frontier Province 
and not anywhere else. Those rules could 
not by any stretch of imagination be regarded 
as rules having force in any province of the 
Dominion of India. This aspect becomes 
clear on a reading of sub-s. (3) of S. 18 which 
lays down that save as otherwise expressly 
provided in the Act, the law of British India 
and of the several parts thereof existing im- 
mediately before the appointed day shall, in 
so far as applicable and with necessary ad- 
aptations, continue as law of each of the new 
dominions and the several parts thereof until 
other provision is made etc. The Rules of 
N. W. F. P., therefore, remained in force in 
N. W. F. P. but not in any part of the 
Dominion of India. Article 313 is obviously 
not attracted because the continuance of the 
Jaws that it envisages are laws governing an 
All India service or a service or post under 
the Union or a State. Similarly, Article 372 
speaks of laws in force in a territory of India 
immediately before the commencement of the 
Constitution. The N. W. F. P. Rules was not 
a law in force in the territory of India im- 
mediately prior to January 26, 1950. 

Apart from this A. N. Dhingra was ap- 
pointed as a new entrant in the service of 
the Central Government of India on migration 
from Pakistan. He, accordingly, was govern- 
ed by the rules of service governing posts 
and services under the Union. The N. W. 
F. P. Rules were not personal rules which 
the petitioner brought with him on migration 
to India. Indeed, the claim made in the peti- 
tion is that he is governed by Fundamental 
Rule 56 (c) A. N. Dhingra, therefore, can- 
not be heard to plead that he has a right to 
be retained in service till he attains the age 
of 60 years by virtue of Rule 9 of the N. W. 
F. P. Rules. 


12. Reverting now to the four pro- 
positions which arise for consideration in the 
two cases it will be advantageous to keep in 
view certain basic aspects about posts. vacan- 
cies and appointments. Posts may be tenure 
posts, permanent posts or temporary posts. 
Vacancies in such posts may be permanent 
vacancies or temporary vacancies. Appoint- 
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ments can be made either in permanent capa- 
city or temporary capacity or substantive 
capacity or on fixed tenure or on ad hoc 
basis. When an appointment is made with 
the intention of: trying out an appointee. on 
a particular post in order to find out his fit- 
ness to fill that post he may be appointed on 
probation. Some times an officiating chance 
is given to a person in a lower post by ap- 
pointing him in an Officiating capacity in a 
higher post in order to find out his suitability 
to fill the higher post. In such a case the 
person so appointed can be said to be, literal- 
ly speaking, “on probation.” Such a con- 
tingency would not arise in fresh recruitment 
to a post. In the case of fresh recruitment, 
appointment is made either in a permanent 
capacity or in a substantive capacity or in a 
temporary capacity. In the first two kinds of 
appointment an element of trial may be in- 
troduced by appointing a person on proba- 
tion. That is what is envisaged by Sup- 
plementary Rule 2 (15). The contention of 
the petitioners is that Dhingra was appointed 
substantively and Malkhani was appointed in 
permanent capacity to permanent posts des- 
pite the entries in their respective service 
books that they were “on probation” and 
despite it being so mentioned in the appoint- 
ment order issued to Dhingra and that on a 
reading of the various rules their appoint- 
ments were in substantive or permanent capa- 
city attracting the provisions of F. R. 9 (13). 
The first point, therefore that requires con- 
sideration is- whether during the period when 
the petitioners were treated as being on pro- 
bation they had a right to the post they held 
or, in the parlance of the service rules they 
held a lien on their respective posts. It is 
not in dispute that the posts: to which the 
petitioners were appointed were permanent 
posts within the meaning of F. R. 9 (22) and 
that no one else held lien on those posts. In 
order to appreciate the contention of the peti- 
tioners an examination of the basic concept 
of probation may be desirable. 


13. In Parshotam Lal Dhingra v., 
Union of India, AIR 1958 SC 36, S. R. Das. 
C, J. observed : 


‘An appointment to a permanent post in 
Government service on probation means, as 
in the case of a person appointed by a pri- 
vate employer, that the servant so appointed 
is taken on trial. The period of probation 
may in some cases be some fixed period, e. g. 
for six months or for one year or it may 
be expressed simply as ‘on probation’ without 
any specification of any period. Such an em- 
ployment or probation, under the ordinary 
law of master and servants, comes to an end 
if during or at the end of the probation the 
servant so appointed on trial is found unsuit- 
able and his service is terminated by a 
notice.” 

It was further observed after noticing 
the nature of an officiating appointment: 

“It is, therefore, quite clear that appoint- 
ment to a permanent post in a Government 
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service either on probation or on an Officiat- 
ing basis, is from the very nature of such em- 
ployment, itself of a transitory character and, 
in the absence of any special contract or 
specific rule regulating the conditions of the 
service, the implied term of such appoint- 
ment under the ordinary law of master and 
servant, is that it is terminable at any time. 
In short, in the case of an appointment to 
a permanent post in a Government service 
on probation or on an officiating basis, the 
servant so appointed does not acquire any 
substantive right to the post and consequently 
cannot complain, any more than a private 
servant employed on probation or on an 
Officiating basis can do, if his service is ter- 
minated at any time. Likewise, an appoint- 
ment to a temporary post in a Government 
service may be substantive or on probation 
or on an officiating basis.” 


Earlier, the learned Chief Justice had 
observed that: 


“The appointment of a Government ser- 
vant to a permanent post may be substantive 
or on probation or on an officiating basis. 
A substantive appointment to a permanent post 
in public service confers normally on the ser- 
vant so appointed a substantive right to the 
post and he becomes entitled to hold a ‘lien’ 
on the post.” 


14. As noticed in the referring order 
of the bench the term ‘probationer’ in its 
ordinary dictionary meaning connotes the em- 
ployment either of a fresh entrant to service 
on test or of an existing officer to a higher 
post on test and is tantamount to suspension 
of final appointment to an office until a per- 
‘son temporarily appointed has by his con- 
duct proved himself to be fit to fill it and 
the probation has been equated to ‘a period 
of testing’. In the Master of Servant, Vol. I, 
Law of Service in India, Barwell and Kar, 
have referred to a very early case of Wechsler 
vy. Johnston and Hoffman (Calcutta Original 
Side Suit 455 of 1928), which is unreported, 
in which Remfry, J. while dealing with the 
question as to the nature of a probationary 
service, equated it to offer of goods on ap- 
proval under the Sales of Goods Act and 
telied on a number of judgments of English 
Courts in which it was held that the prospec- 
tive buyer during the period of approval was 
a bailee of the goods with an option to buy. 
On the basis of the discussion by the author, 
the author came to the following conclusion 
as to the true meaning and effect of a proba- 
tion for a certain specified period: 


“Comparing the two kinds of contract, 
the one offering employment to a person ‘on 
probation’ and the other offering to take goods 
‘on approval’ we see them to have in some 
sense certain common factors, in that the 
servant in the one case and the goods in the 
other are taken on trial, usually for a speci- 
fied time, otherwise for a reasonable time; 
and that if the man survives the period of trial, 
he passes into the permanent service of the 
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other on an agreed salary or wage while in the 
other case the property in the goods will pass 
to the prospective buyer, if, by the end of 
the period mentioned or within a reasonable 
period, the latter approves them.” 


There can be no doubt, therefore, that “pro- 
bation” connotes a period of trial. On suc- 
cessful completion of the probation the em- 
ployee is confirmed in the appointment held 
by him. Obviously, the purpose of putting 
an employee on probation is to find out his 
suitability to hold the post substantively or 
permanently in the sense that he thereafter 
gets a right to hold the post. The fitness or 
suitability has to be judged at the time of 
confirmation and not, unless any specific rule 
or term of contract of service so provides, 
as on the date of the original appointment. 
If the employee is not found suitable either 
during the period of probation or on comple- 
tion thereof he is not retained in service and 
the service is terminated by notice. It would 
be a contradiction in terms if it is said that 
an employee is on probation, namely, is on 
trial for being retained in service and yet 
during this period he has a right to hold 
the post to which he has been appointed on 
probation. It has been contended that when 
a person is appointed on probation for a 
fixed term he has a right to hold the post 
for the term of probation mentioned in the 
order of appointment. Support for this con- 
tention is sought from certain observations 
in the case of Parshotam Lal Dhingra, AIR 
1958 SC 36 where in paragraph 11 of the 
judgment Das, C. J. observed: 


“Likewise an appointment to a temporary 
post in a Government service may be sub- 
stantive or on probation or on an officiating 
basis. Here also, in the absence of any 
special stipulation or any specific service rule, 
the servant so appointed acquires no right 
to the post and his service can be terminated 
at any time except in one case, namely, when 
the appointment to a temporary post is for 
a definite period.” 


The right to the post that the learned Chief 
Justice is speaking of here is a tenure ap- 
pointment to a temporary post and not an 
eppernmncnt on probation to a temporary 
post. 


15. Reliance was also placed on some 
observations of Das Gupta, J. In the Manage- 
ment of the Express Newspapers (Private) 
Ltd. Madurai v. The Presiding Officer, Labour 
Court, Madurai, AIR 1964 SC 806 to con- 
tend that a person appointed on probation 
for a specific period has a right to the post 
for that period and his services cannot be ter- 
minated during the period of probation. No 
such broad proposition can be laid down. 
In paragraph 12 of the report the Supreme 
Court was dealing with the contention that 
once the period of six months of probation 
expired the service of the employee automati- 
cally stood terminated on the expiry of the 
period of probation. This contention was 
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negatived and it was held that the employee 
appointed on probation for six months con- 
tinnes as a probationer even after the period 
of six months if at the end of the period his 
services had either not been terminated or he 
is not confirmed. In this context it was ob- 
served that without anything more an appoint- 
ment on probation for six months gives the 
employer no right to terminate the service of 


an employee before six months had 
expired except on the ground of mis- 
conduct or other sufficient reasons in 


which case even the services of a per- 
manent employee could be terminated. The 
case before the Supreme Court was not of a 
Government servant but of an industrial 
worker. The Court, in our view, did not lay 
down any rule of general application, parti- 
cularly with regard to service under the Gov- 
ernment, that during the specified period of 
probation an employee has a right te the post. 
Indeed, while observing that during the period 
of probation the employer had no right to 
terminate the services of an employee before 
the expiry of the period of probation it was 
held that the service of such an employee 
could be terminated for misconduct or other 
sufficient reasons. In the case of Govern- 
ment service if misconduct is alleged the pro- 
tection of Article 311 of the Constitution 
would be available but it would not be avail- 
able if there were other sufficient reasons 
short of misconduct. The reliance on this 
decision, therefore, does not advance the argu. 
ment in case of Government servants ap- 
pointed on probation that they had a right 
to the post during the period of probation. 


In its very nature appointment made on 
probation means that the employee is on trial 
and till confirmation either by a specific order 
or by operation of rules or terms of contract 
of service he cannot have a right to hold the 
post and during the period of probation ser- 
vices are liable to be terminated for unsuitabi- 
lity at any time by notice. This being the 
nature of service .on probation we now pro- 
ceed tO examine specific propositions arising 
in this case. 


16. The first proposition to be ex- 
amined arises out of the situation where there 
is no svecific rule or term in the contract of 
service authorising the extending of the period 
of probation fixed initially. It is urged that 
in the absence of any such rule or condition 
of service period of probation cannot be 
deemed to have been extended till such time 
as orders of confirmation are passed and, 
indeed, there would be automatic confirma- 
tion or “deemed confirmation.” On the ex- 
piry of the period of probation specified at 
the time of appointment. 


17. In Sukhbans Singh v. State of 
Punjab, (1963) 1 SCR 416 = (AIR 1962 SC 
1711) the petitioner was selected for appoint- 
ment as an Extra Assistant Commissioner and 
was so appointed in accordance with Rule 22 
of the relevant rules. This rule enabled the 
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Government to extend the period of proba- 
tion. It was common ground that the period 
of probation was not extended. The ques- 
tion that arose for consideration was as to 
what was the position of the petitioner after 
the expiry of his initial probationary period 
as fixed by the Rules. It was contended that 
inasmuch as the period of probation was not 
extended despite there being power to do so, 
the expiry of the period of probation envisag- 
ed by the Rules, resulted in automatic con- 
firmation. It was held that a probationer 
cannot automatically acquire the status of a 
permanent member of a service, unless 
of course the rules under which he is 
appointed expressly provide for such a re- 
sult. There is no rule or term in the contract 
of service in the present cases giving power 
to extend the period of probation, but in our 
view the result would still be the same as in 
the case of Sukhbans Singh. In that case 
there was power which was not exercised. 
In the present cases there is no power to 
extend the period of probation. In either 
case the result would be that when the period 
of probation fixed initially expires the Govern- 
ment servant continues to be on probation 
till he. is confirmed by an Order to that effect. 
The observations in the Management of Ex- 
press Newspapers {P.) Ltd.’s case AIR 1964 
SC 806 relied upon have already been discus- 
sed by us above. It does not follow from 
this decision that there is automatic confirma- 
tion on the expiry of the pericd of proba- 
tion. Indeed, it was held to the contrary in 
the above case. 


18. In G. S. Ramaswamy v. Inspector- 
General of Police, Mysore, (1964) 6 SCR 279 
= (AIR 1966 SC 175) also the contention 
was about automatic confirmaticn on expiry 
of the period of probation of two years. 
The contention was negatived. It is urged 
that the ratio of this decision would not be 
attracted as in terms Rule 486 of the: relevant 
rules in that case provided that “promoted 
officers will be confirned at the end of their 
probationary period if they have given satis- 
faction.” It was held that till satisfaction is 
recorded there could be no confirmation and 
so, the mere expiry of two years did not result 
in confirmation. The contention here is that 
there is no such rule applicable in the case 
of the petitioner Dhingra and so, on the. ex- 
piry of three months he stood automatically 
confirmed. The fallacy in the contention is 
on account of a misconception about the con- 
cept of probation on which we have already 
dilated above. Probation implies putting a 
person on trial which means confirmation on 
satisfaction. The existence or the. non-exis- 
tence Of a rule providing for the pre-condi- 
tion of satisfaction regarding performance: of 
an employee is immaterial. In the case of 
Ramaswamy also there was no specific power 
given for extending the: period of probation 
but it was held that there could be no auto- 
matic employee continued to be on. proba- 
tion till orders of confirmation were passed. 
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19. The referring bench has noticed 
three unreported decisions of the Supreme 
Court which may now be considered. The 
first one is Narain Singh Ahluwalia v. The 
State of Punjab—Civil Appeal No. 492 of 
1963, decided on 29-1-1964 (SC). The bench 
noticed that from the judgment it is not clear 
whether there was any rule which provided 
for the order of confirmation being passed 
or there being a bar to the period of proba- 
tion being extended but the contention of 
automatic confirmation on the expiry of the 
probationary period of one year was dispelled. 
Next, in D. A. Lyall v. The Chief Conservator 
of Forests, U. P., Civil Appeal No. 259 of 
1963, decided on February 24, 1965 (SC) the 
Supreme Court in the context of Rule 16 of 
the U. P. Forest Service Rules which bars 
the confirmation of a probationer amongst 
other things, till he has passed all the tests 
prescribed by the Rules and the Governor 1s 
satisfied that he is fit for confirmation in other 
respects, held that the rule barred automatic 
confirmation. In the case of Accountant 
General, Madhya Pradesh, Gwalior v. Beni 
Prasad Bhatnagar, Civil Appeal No. 548 of 
1962, decided on January 23, 1964 (SC), also, 
the argument about automatic confirmation 
was dispelled despite there being no specific 
power for ordéring extension of probationary 
period. All these cases, in our view, proceed 
on the same principle, namely, that whether 
there is a rule or not the very concept of 
probation implies satisfactory completion of 
the probationary period and despite absence 
of rule probation would continue, unless speci- 
fically barred, till confirmation. 


20. In State of Uttar Pradesh v. 
Akbar Ali Khan, AIR 1966 SC 1842, there 
was a specific rule allowing period of proba- 
tion to be extended and confirmation was to 
be on passing a departmental examination and 
reports about fitness for confirmation. This 
decision, therefore, is not very relevant for 
the propositions mooted before us. 


21. In State of Punjab v. Dharam 
Singh, (1968) 2 Serv LR 247 = (AIR 1968 
SC 1210 = 1968 Lab IC 1409), Rule 6 (3) 
of the relevant Rules prohibited exension of 
period of probation beyond three years. It 
was held in this situation that if an employee 
appointed or promoted to a post on proba- 
tion is allowed to continue in that post after 
completion of the maximum period of proba- 
tion without an express order of confirma- 
tion, he cannot be deemed to continue-in that 
post as a probationer by implication. The 
reason for this rule was that extension of pro- 
bation by implication is negatived by the ser- 
vice rules forbidding extension of the proba- 
tionary period beyond the maximum period 
fixed by it. In such a case, it was held, it 
is permissible to draw the inference that the 
employee. allowed to continue in the post on 
completion of the maximum period of proba- 
tion has been confirmed in the post by impli- 
cation. Dealing with the specific Rules in 
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question, namely, Rules 6 (1) and (3) it was 
observed that 

“the employees referred to in that rule 
held their post in the first instance on proba- 
tion for one year commencing from October 
1, 1957. On completion of the one year 
period of probation by the employee four 
courses of action were open to the appointing 
authority under Rule 6 (3). The authority 
could either (a) extend the period of proba- 
tion provided the total period of probation 
including extensions would not exceed three 
years, or (b) revert the employee to his former 
post if he was promoted from some lower 
post, or (c) dispense with the services if his 
work or conduct during the period of proba- 
tion was unsatisfactory, or (d) confirm him 
in his appointment. It could pass one of 
these orders in respect of respondents on 
completion of their one year period of proba- 
fion. But the authority allowed them to con- 
tinue in their posts thereafter without passing 
any order in writing under Rule 6 (3). In 
the absence of any formal order, the ques- 
fion arose whether by necessary implication 
from the proved facts of these cases, the 
authority should be presumed to have passed 
some order under Rule 6 (3) in respect of 
the respondents, and if so, what order should 
be presumed to have been passed.” 


Sub-rule (3) of Rule 6 laid down that on 
completion of the period of probation the 
authority competent to make appointment 
may confirm the member in his appointment 
or if his work or conduct during the period 
of probation has been in his opinion unsatis- 
factory he may dispense with his services or 
may extend his period of probation by such 
period as he may deem fit or revert him to 
his former post if he was promoted from 
some. lower post, provided that the total period 
of probation including extensions shall not 
exceed three years. It was in the context of 
this rule and inasmuch as the maximum 
period of probation allowed by the rule had 
expired that the inference of confirmation 
by implication was held attracted. In terms 
the ratio of the judgment is not atracted to 
the facts of the present petitions. However, 
it may be advantageous to note certain ob- 
Servations in paragraphs 2 and 3 of the re- 
port which have been relied upon by the 
learned counsel for the petitioners. 


22. A contention had been made in 
the alternative, that on completion of three 
years’ period of probation, inasmuch as no 
orders confirming the employees had been 
passed nor were their services terminated, 
they must be deemed to have been discharg- 
ed from service and re-employed as temporary 
employees. This contention was negatived. 
Bachawat, J. then went on to observe that 
the Supreme Court had consistently held that 
when a first appointment or promotion is 
made on probation for a specific period and 
employee is allowed to continue in the post 
after the expiry of the period without any 
specific order of confirmation, he should be 
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deemed to continue in his post as a proba- 
tioner only, in the absence of any indication 
to the contrary in the original order of: ap- 
pointment or promotion or the service rules. 
In such a case an express order of confirma- 
tion is necessary to give the employee a sub- 
stantive right to the post, ‘and from the mere 
fact that he is allowed to continue in the 
post after the expiry of the specified period 
of probaion, it is not possible to hold that 
he should be deemed to have been confirm- 
ed. 


Reliance was placed on the decisions in 
the cases of Sukhbans Singh, (1963) 1 SCR 
416 = (AIR 1962 SC 1711) G. $. Rama- 
swamy, (1964) 6 SCR 279 = (AIR 1966 SC 
175), Beni Prasad Bhatnagar, (C. A. 548 of 
1962 (SC)), D. A. Lyall, C. A. No. 259 of 
1963, D/- 24-2-1965 (SC) and Akbar Ali, AIR 
1966 SC 1842. The learned Judge further 
observed that in all these cases the conditions 
of service of the employee permitted exten- 
sion of the probationary period for an M- 
definite time and there was no service rule 
forbidding its extension beyond a certam 
maximum period. We were taken through all 
these cases and can only say that some of 
these cases do have a condition of service 
permitting extension of probationary period 
but others do not. For example, in Beni 
Prasad’s case, C. A. No. 548 of 1962 (SC) 
there is no such power nor is any such power 
referred to in Narain Singhs case C. A. 
No. 492 of 1963 (SC). Be it as it may, in 
the view that we have taken, the existence 
or non-existence of the power is immaterial, 
as is the existence or non-existence of the 
pre-condition of passing tests or recording 
of satisfaction. 


23. In State of Haryana v. Rajindra 
Sareen, 1972 Serv LR 112 = AIR 1972 SC 
1004 = 1972 Lab IC 546) on a construction 
of sub-rule (3) of Rule 10 of the relevant 
Rules it was held that on completion of the 
period of probation either an order extend- 
ing the period of probation had to be passed 
or the employee had to be confirmed or if 
he is a promotee he had to be reverted. There 
was also a bar under the rules that the pro- 
bationary period shall not exceed beyond 
three years. If an employee on probation was 
not confirmed despite expiry of the maximum 
period but was, on the other hand, allowed 
to continue to hold the pest, he was held to 
have been confirmed by implication. The 
ratio of the decision does not really apply to 
the facts of the present cases. In any case, 
there is no observation in the case as to what 
would happen if no order of extension of 
probation is passed on the expiry of the 
initial period of probation but the maximum 
period provided by the Rules had not expired. 


24, Reliance was placed on a deci- 
sion of the Assam and Nagaland High Court 
in Shankar Lal Mehra v. Chief Engineer, 
N. F. Rly., 1970 Serv LR 536 = (AIR 1970 
Assam 16 = 1970 Lab IC 176). The peti 
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tioner in this case was appointed as Senior 
Draftsman in a temporary post on a pro- 
bationary period of one year whereas he con- 
tinned to work for five years without being 
confirmed. A plea of automatic confirma- 
tion was raised in this case. In the decision 
of the: F. B. (D. B.?) the learned Chief Justice 
observed that the relevant rule provided that 
all appointments will be made on probation 
for one year and that it did nct specifically 
lay down that the period of probation can 
or cannot be extended. It was thus held 
that there is no rule for extending the said 
period and that in the absence of a rule giving 
power to extend the period of probation the 
period specified by the relevant rule, namely 
of one year, cannot be extended and the em- 
ployee became confirmed automatically on 
the expiry of the period of one year. No 
reasoning for this conclusion has been given 
nor has any precedent been relied upon. 
K. C. Sen, J. also endorsed the opinion of 
the learned Chief Justice and observed that 
the rule specifying the period of probation 
for one year does not say that the authorities 
have any power either to extend the period 
of probation or not to do so, and in that view 
of the matter there would be automatic con- 
firmation. In our respectful opinion the deci- 
sion cannot be regarded as laying down the 
correct law. Indeed, it is contrary to the 
rule enunciated by a catena of authorities 
Starting from Parshotam Lal Dhingra’s cas 
AIR 1958 SC 36. 


In our view the F. B. (D. B.?) of the 
Assam & Nagaland High Court has read a 
negative rule in a positive rule which is not 
warranted. We would, therefore, hold that the 
absence of a rule or term in the contract of 
service authorising extending of the period 
of probation does not result in automatic 
confirmation on the expiry of the period of 
probation mentioned in the order of appoint- 
ment unless there is a rule or a condition 
to the contrary. Indeed, the decisions of the 
Supreme Court in Parshotam Lal Dhingra 
AIR 1958 SC 36 and Dharam Singh (1968) 
2 Serv LR 247 = (AIR 1968 SC 1210 = 
1968 Lab IC 1409) fortify me in coming to 
the conclusion that in the absence of a rule 
or condition of service to extend the period 
of probation, unless there is some other pro- 
vision in the rules or conditions of service 
to the contrary, an employer has inherent 
power to extend the period of probation. It 
is an auxiliary power to the power to ap- 
point on probation. Not passing of orders 
of confirmation on the expiry of the period 
of probation in such a case does not result 
in attracting the fiction of “deemed confirma- 
tion” by mere expiry of the specified period 
of probation. 


25. In Prasanta Mohapatra v. State 
of Orissa, AIR 1969 Orissa 61 = (1969 Lab 
IC 293) the bench of the Orissa High Court 
was called upon to consider whether reversion 
to the lower rank before expiry of the period 
of temporary appointment for a fixed period 
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to officiate in a higher post attracted Art. âll 
(2) of the Constitution where there was noth- 
ing in the appointment order permitting such 
premature termination. It was held that the 
reversion was illegal as the appointment was 
for a fixed period and the employee hac a 
right to the post for that period. This deci- 
sion does not help in resolving the points 
raised in the cases before us and so, reliance 
on it is misplaced. In Rajendra Sareen V. 
The State of Haryana, AIR 1970 Delhi 132 
=— (1970 Lab IC 814) the bench followed the 
decision in Parshotam Lal Dhingra AIR J 958 
SC 36 in observing that in the absence oi any 
special contract the substantive appointment 
to a permanent post gives the servant so ap- 
pointed a right to hold the post until under 
the rules, he attains the age of superanrua- 
tion or is compulsorily retired after having 
put in the prescribed number of years of ser- 
vice or the post is abolished and his service 
cannot be terminated except by way of puni- 
shment for misconduct, etc. Once it is held 
that the servant has acquired the status of 
a permanet Government servant his subsequent 
transfer to a post, whether that post is per- 
manent or temporary would not derozate 
from his status and rights as such. The bench 
was not dealing or concerned with appoint- 
ments made on probation. This decision also, 
therefore, is of little avail in resolving the 
point in issue. 


26. It has been contended that since 
the petitioners in the two cases before us 
were appointed to permanent posts and were 
appointed in substantive/permanent capacity, 
as it borne out by the entries in the relevant 
service books, they must be regarded as hav- 
ing a right to hold their respective posts on 
the ratio of the decision in Parshotam Lal] 
Dhingra AIR 1958 SC 36 followed in numer- 
ous other decisions and specifically adverted 
to in Rajendra Sareen’s case AIR 1970 Delhi 
132==(1970 Lab IC 814) noticed above. The 
contention, in other words, is that such ap- 
pointments created a lien in favour of the 
petitioners within the meaning of F. R. 9 (13) 
as the posts to which they were appointed 
were permanent posts within the meaninz of 
F. R. 9 (22), the pay drawn by the petiticners 
was substantive pay within the meaning of 
F. R. 9 (28) and no one else was or could 
be appointed to these posts within the mean- 
ing of F. R. 12. Inasmuch as during tbe so 
called period of probation and all through 
the petitioners held the posts to which they 
were appointed, the provisions of F. Rs. 13, 
14 and 14-A did not come into play and the 
entries in the service books show that the 
appointments as entered were in consonance 
with F. R. 12-A and so, the petitioners held 
a lien on the posts to which they were ap- 
pointed even during the so called period of 
probation. 

Support is sought by a reading of S. R. 
2 (15) and F. R. 9 (6). It is also contended 
that confirmation when shown to have been 
effected means upholding the appointment as 
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made originally, i.e. in a permanent/substan- 
tive capacity. In our view, the arguments 
have no force. The confirmation as and 
when made is not tantamount to approv- 
ing the appointments as originally made but 
giving approval to the employee holding the 
post from the date of confirmation in a per- 
manent/substantive capacity. The petitioners 
were probationers within the meaning of 
S. R. 2 (15) and F. R. 9 (6) would be attracted, 
as the reading of the Rules itself shows, be- 
cause the appointments were followed by 
confirmation. The service as a probationer 
is counted as duty provided such service is 
followed by confirmation. Logically, it would 
mean that if a probationer is not confirmed 
the period spent by him in service could not 
be counted as “duty” within the meaning of 
F. R. 9 (6). In our view, the entries in the 
service books of the petitioners do not mean, 
what the petitioners would like us to hold, 
namely, that from the very inception they were 
appointed in permanent/substantive capacity 
so as to create a lien in their fayour on the 
posts to which they were respectively ap- 
pointed. Indeed, a careful reading of the 
various columns in the service books negatives 
the contention on behalf of the petitioners. 


27. The service book has several 
columns. The first column gives the name 
of the appointee. The heading of the second 
column reads as under :— 


“Whether substantive or officiating and 
whether permanent or temporary.” 


The third column reads: “If officiating, here 
State the substantive appointment or whether 
counts for pension etc.” The fourth column 
is to indicate pay in substantive appointment. 
The fifth column is to indicate additional pay 
for officiating chance and the sixth column is 
for filling in other emoluments falling under 
the term ‘pay’. The seventh column is for 
date of appointment, the eighth column for 
the signatures of the Government officer con- 
cerned, the ninth column for the signatures 
and designation of the head of office attesting 
the entries, the tenth column for date of ter- 
mination of appointment, the eleventh column 
is for giving reasons for termination and it 
is mentioned that these reasons may be such 
as promotion, transfer, dismissal ete. The 
twelfth column is again for signatures of head 
of office or other attesting officer and the 
thirteenth column is for nature and duration 
of leave taken. 


In these cases we are concerned with en- 
tries in the second, fourth, and eleventh 
columns. The main argument in the two 
cases is based on the entry in the respective 
second columns of the service books of the 
two petitioners. A. N. Dhingra has been 
shown as ‘substantive (on probation)” while 
Malkhani has been shown as permanent (on 
probation).” The mere use of the words sub- 
stantive in one case and permanent in the 
other has led the two petitioners to contend 
that they were appointed from the very start 
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jin that capacity and the respective depart- 
ments treated them as such by making the 
entries. The argument has to be rejected on 
the very face of it as the petitioners are 
ignoring the words indicating that they were 
on probation. Apart from this a careful 
reading of the heading of column 2 would 
show that the two types of appoinments con- 
templated are substantive as against officiat- 
ing and permanent as against temporary. 
There is no column in the respective service 
books to indicate appointments on probation. 
So, obviously, when substantive was written 
in the case of Dhingra and permanent was 
written in the case of Malkhani what was 
meant to be conveyed was that Dhingra was 
not being appointed in an officiating capacity 
but in the other capacity indicated in the 
column, i.e. in a substantive capacity. In 
other words he was substantive as opposed to 
officiating. Similarly, in Malkhani’s case the 
appointment was permanent as opposed to 
temporary appointment. In neither case can 
the entries be read to cannote that, in the 
case Of Dhingra he was appointed in substan- 
tive capacity from the very beginning so as 
to hold a lien on a post or, in the case of 
Malkhani he was a permanent employee hav- 
ing a lien on the post from the very beginn- 
ing. The entries in the respective service 
books have to be read as a whole and if 
meaning is to be given to the entries as made 
the only possible interpretation has to be the 
one given by us above. It is not possible to 
read the words “substantive” and “permanent” 
divorced from the words “on probation.” In 
this sense the substantive or permanent ap- 
pointments may well be said to be regular 
appointments to substantive or permanent 
posts in the case of the two petitioners as 
respectively shown in their service books. This 
aspect is clarified by actual confirmation tak- 
ing place in the case of the two petitioners 
and in subsequent entries Dhingra being 
shown as substantive and Malkhani being 
shown as permanent without the suffix of “on 
probation.” 


28. It has been urged that there is a 
distinction between a person being a proba- 


tioner within the meaning of S. R. 2 (15) and 
a person being on probation. Reference was 


made to the audit instructions given under 
F. R. 9 (6) in the compilation of Fundamental 
and Supplementary Rules and support was 
also sought from certain observations of this 
court rendered by Deshpande, J. in Shzi Jiwan 
Dass v. Municipal Corporation of Delhi, 
(1971) 2 Serv LR 277 = (1971 Lab IC 795 
(Delhi)). Apart from the fact that audit 
instructions cannot supplant the law, in our 
view, these instructions do not advance the 
case of the petitioners. The audit instruc- 
tions relied upon by the petitioners are given 
on page 27 of Chaudri’s Compilation of the 
Fundamental Rules, Volume I, corrected 
upto August 31, 1971. It is mentioned in 
these instructions that the term “probationer” 
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does not cover a government servant who 
holds substantively a permanent post in a 
cadre and is appointed ‘on probation’ to an- 
other post. No person appointed substan- 
tively to a permanent post in a cadre is a 
probationer, unless definite conditions of pro- 
bation have been attached to his appointment, 
such as the condition that he must remain 
on probation pending the passing of certain 
examinations. It is further stated that the 
Status of a probationer is to be considered as 
having the attributes of a substantive status 
except where the rules prescribe otherwise 
and the above instructions are: to be taken 
as complementary and not as mutually ex- 
clusive. Explaining this, it is stated that taken 
together, they contain the essence of the test 
for determining whether a Government ser- 
vant should be regarded as a probationer or 


as merely on probation irrespective of whe- 


ther he is already a permanent Government 
servant or is merely a Government servant 
without a lien on any permanent post. While 
a probationer is one appointed in or against 


a post substantively vacant with definite- con- 
ditions of probation a person on probation is 


one appointed to a post (not necessarily 
vacant substantively) for determining his fit- 
ness for eventual substantive appointment to 
that post. Thus, a distinction has been made 
between an employee being a “probationer” 
and being “on probation.” 


Deshpande, J. laid down the correct legal 
propositions to be as follows :— 

“Gi) A substantive appointment to a per- 
manent post need not necessarily mean a 
permanent appointment to a permanent post 
though it would be presumed to be so unless 
stated to the contrary. 

(ii) The appointment of a person as a 
probationer can be said to be a substantive 
appointment to a permanent post but it would 
not be presumed to be a permanent appoint- 
ment to. a permanent post inasmuch as the 
services of such a person can be terminated 
during the period of probation. 

(iii) Therefore the distinction between a 
permanent appointment and an appointment 
on probation is this. Though both the ap- 
pointments may be made substantively to a 
permanent post, the permanent appointee gets 
a title or a right to hold a post but the pro- 
bationer does not get such a title or right to 
hold a post. Therefore, while a permanent 
appointee as well as a probationer may be 
substantively appointed to a permanent post 
it is only to the former but not the latter 
who gets a title to hold the post.” 

With respect we are in agreement with 
what our learned brother has stated but would 
like to amplify the position in the context 
of the entries made in the case of the peti- 
tioners in their respective service books. A 
substantive appointment to a permanent post 
need not necessarily mean a permanent ap- 
pointment to a permanent post creating a 
Tight in the appointee to the post. For ex- 
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ample when a rider is attached to the appoint- 
ment that the employee is to be on proba- 
tion, it is only on confirmation that the rider 
is removed and the employee becomes per- 
manent in the sense of holding a lien on the 
post. Then again sometimes the term “sub- 
stantive” in appointments is used to connote 
regular appointments as’ distinguished from 
ad hoc appointments. Similarly a permanent 
appointment to a permanent post, ‘as distin- 
guished from a temporary appointment to a 
permanent post, does not mean that the person 
appointed has a lien on the post if there is 
a rider attached to the permanent appoint- 
ment, like the person being appointed on pro- 
bation. The audit instructions relied upon 
are not relevant because they speak of ap- 
pointment to a permanent post in a cadre. 
It is not shown here that the posts to which 
the two petitioners were respectively appoint- 
ed were permanent posts in any cadre as dis- 
tinguished from permanent posts not form- 
ing part of a cadre. If the petitioners contend 
that they were probationers within the mean- 
ing of S. R. 2 (15) and can take advantage 
of F. R. 9 (6) they could be regarded as hav- 
ing acquired a lien on the posts only on con- 
firmation. If, on the other hand, they were 
merely “on probation” then it is only on suc- 
cessful completion of the period of proba- 
tion, which completion is marked by the order 
Gf confirmation being passed, that they could 
be said to have acquired a lien on the post. 
The contention seems to be that inasmuch as 
the petitioners did not hold substantively a 
permanent post prior to the initial appoint- 
ment they cannot be regarded as persons “on 
probation” and must be regarded as “proba- 
tioners” within the meaning of S. R. 2 (15). 
It is not necessary to dilate further on this 
aspect as either way the petitioners do not 
get a right to the post till they are confirm- 
ed. Answering the second proposition, we, ac- 
cordingly, hold that the entries in Column 2 
of the respective service books of the peti- 
tioners have to be read as a whole and read 
in that manner the entries cannot mean that 
either of the petitioners held a Hen on a 
permanent post within the meaning of F. R. 
9 (13) from the date of initial appointment. 
Both the petitioners respectively acquired lien 
l . 

on the posts only on confirmation and when 
they were no longer shown in the entries in 
the service books as being “on probation.” 


29. This brings us to the considera- 
tion of the third aspect as to whether the 
grant of increments prior to confirmation re- 
sults in creating a lien in favour of the Gov- 
ernment servant. As noticed earlier, both 
the petitioners were granted increments in the 
time scale even for the period they were res- 
pectively shown as being on probation in 
the service book. Factually, the increment 
was sanctioned subsequent with retrospective 
effect. Therefore, it cannot be urged that 
having been given increment for service dur- 
ing the period of their probation they must 
be treated as being substantive/permanent em- 
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ployees because no increment can be given 
to an employee on probation. Apart from 
this inasmuch as the period of probation is 
followed by confirmation, the period of ser- 
vice while on probation had to be treated as 
a period spent on duty within the meaning 
of F. R. 9 (6) and there was nothing wrong 
in giving increment for these periods. There 
is, therefore, no force in the contention that 
giving of increments shows absence of proba- 
tion. Indeed, right to hold the post which 
under F. R. 9 (13) is called a lien on the post 
is a concept quite distinct from a person: 
getting increment in the time scale. | 


30. Coming now to the fourth pro- 
position, we may deal with the individual cases 
of Dhingra and Malkhani. 


31. Dhingra’s case is that he would 
have been confirmed earlier but for the ob- 
jections to his appointment already adverted 
to earlier and so, he should be deemed to 
be confirmed when his three months’ period 
of probation expired. The argument is self- 
destructive. Indeed, the representations made 
by Dhingra show that he always considered 
himself as not having been confirmed till the 
actual date of confirmation. The case may 
be a hard one but the fact remains that he 
does not satisfy the two pre-conditions to 
attract F. R. 56 (c). In order to get the 
benefit of the rule so that he could remain 
in service till he attained the age of 60 years, 
Dhingra had not only to enter service prior 
to March 31, 1938 but also acquire a lien 
on a permanent post by that date. Although 
he entered service on May 20, 1937 he did 
not acquire a lien on the post till July 20, 
1938. Therefore, the second pre-condition 
not being fulfilled he cannot claim that he is 
entitled to be retained in service till he attains 
the age of 60 years. 


32. In Malkhani’s case the position 
is similar to that of Dhingra. There is no 
proof of Maikhani having acquired a lien 
on a permanent post prior to March 31, 1938. 
It is urged that there is a mistake in the entry 
in the service book if one looks at the entries 
in the service book of one N. R. Chelaramani. 
Reliance has been placed on a gradation list 
as on July 1, 1947 in which Chelaramani is 
shown junior to Malkhani, the latter having 
entered service on December 20, 1935. Chela- 
ramaney having entered service on Novem- 
ber 1, 1936. All the same Chelaramaney 
was given the benefit of F. R. 56 (c) but the 
petitioner Malkhani was not given that bene- 
fit. Chelaramaney is alleged to have passed 
the departmental examination on September 
11, 1940. It is urged that Chelaramaney being 
junior to the petitioner, Malkhani, it must be 
assumed that Malkhani was confirmed prior 
to March 31, 1938, particularly as Chelara- 
maney is treated to have acquired lien on his 
post prior to the crucial date. It may be 
noted that both Malkhani and Chelaramaney 
were employed in provinces which are no 
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evacuees and were absorbed in service here. 
Their respective service books were received 
from the Governments of their parent services. 
It is on the basis of the entries in those ser- 
vice books that Chelaramaney was given the 
benefit of F. R. 56 (c) but Malkhani was not 
given. At this point of time and in the ab- 
sence of full material it cannot be said how 
Chelaramaney was treated as a perscn having 
a lien on a permanent post as on March 31, 
1938 despite being junior to the petitioner 
when the latter was still shown as on proba- 
tion in the service book till after March 31, 
1938. In any case, these entries were known 
to the vetitioner and he cannot be heard to 
complain now that the entry regarding his 
being on probation should be ignored. We 
are not impressed, therefore, that because 
Chelaramaney was given the benefit of F. R. 
56 (c) the petitioner would also be entitled 
to it merely on the basis of the gradation list 
of 1947. 

33. The result of the above discus- 
sions is that neither of the petitioners can be 
regarded as having held a lien on a permanent 
post as on March 31, 1938 and so, the second 
pre-condition not being present in their cases 
they cannot claim the benefit of F. R. 56 (c). 
[he petitions are, accordingly, dismissed with 
costs. Counsel’s fee Rs. 300/-. 

34. As both the petitions were argu- 
ed together only one set of counsels fee 
would be taxable. 

Petitions dismissed. 
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V. S. DESHPANDE AND 
M. R. A. ANSARI, JJ. 


The Chamber of Colours and Chemicals 
Ltd., Petitioner v. The Forward Markets Com- 
mission and another, Respondents. 


Civil Writ Nos. 663-D of 1964 and 
224-D and 439-D of 1965, D/- 8-11-1974. 

(A) Forward Contracts (Regulation) Act 
(1952), Ss. 14-A and 28 —— Object of Chap- 
ter III-A inserted in 1960 — Forward Mar- 
kets (Regulation) Rules (1954), R. 7-A — 
Unrecognised association -— Registration 
Certificate in Form F — Imposition of Condi- 
tion that it shall not conduct forward trading 
in any commodity other than fhose specified 
in certificate except with previous approval of 
Markets Commission -— Validity — (Con- 
stitution of India, Arts. 14 and 19 (1) (g). AIR 
1973 Al 205, Dissented from. 

The petitioners were associations not re- 
cognised under the provisions of the Forward 
Contracts (Regulation) Act, 1952 and there- 
fore registration certificates in Form F. pre- 
scribed by R. 7-A of the Forward Markets 
(Regulation) Rules, 1954 were issued to them 
subject to the following two conditions: 
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(i) the association shall comply with such 
directions as may from time to time be issued 
by the Forward Markets Commision and 
Gi) it shall not conduct forward Trading in 
any commodity other than those specified 
hereunder except with the previous approval 
of the Forward Markets Commission. The 
petitioners challenged by writ petitions the se- 
cond condition in the registration Certificate 
and the direction of the Market Commission 
to enforce observance thereof as being ultra 
vires the Act on the ground thet it did not 
carry out any of the purposes of Chap. II-A 
of the Act. 


Held allowing the writ petitions that the 
second condition in the registration certificates 
should be quashed along with the directions 
issued by the Commission to the petitioners 
not to regulate the business of forward trad- 
ing of its members in commodities other than 
those specified in their registration certificates. 

(Para 22) 


Looking to the scheme of the unamended 
Act, the object and purpose behind the Am- 
endment of 1960 which inserted Chap. III-A 
in the Act and the mischief or evil intended 
to be remedied by the amendment, the only 
reasonable construction of Chapter ITI-A 
would be to restrict it to the purposes of that 
Chapter because it would save Section 14-A 
from being unconstitutional. If Section 14-A 
is construed to enable the Government to 
frame a rule containing the Second condition 
of the registration certificates and the Com- 
mission to implement it, then the rule-making 
and the implementation would both violate 
Articles 14 and 19 (1) (g) of the Constitution. 
The conditions to be imposed under Sec- 
tion 14-A can relate to collection of informa- 
fion which is the only guideline indicating 
the nature of the conditions. The power to - 
ban forward trading in all commodities and 
allow them only in specified commodities is 
not the subject-matter of Chapter III-A. The 
exercise. of such a power by the Government 
and the Commission is not, therefore, guided 
by any provisions either in Chapter III-A or 
elsewhere in the Act. For, under Sections 15, 
17 and 18 the Central Government has to 
issue notifications of general application. It 
has no power to prohibit each individual as- 
sociation totally from all forward trading 
and to allow it to trade only in certain speci- 
fied commodities without issuing notifications 
under Sections 15, 17 and 18 and by giving 
such power to the commission. It follows 
that the second condition of the registration 
certificate is ultra vires of Section 14-A. AIR 
1973 All 205, Dissented from; 1966 All LJ 
449 and AIR 1973 Delhi 1, Foll. 

(Paras 15 to 17) 

The Central Government cauld confer 
only such powers under Section 4 (f) on the 
Commission as the Government itself had 
under the Act. The power of deciding in res- 
pect of each individual association as to in 
what commodities its members should be 
allowed to trade is not possessed by the Gov- 
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the order cannot -be regarded as an ad- 
judication or a final order in a Civil Mis- 
cellaneous Appeal coming within the pur- 
view of S. 104 (2) of the Civil Procedure 
Code as the order only rejected the ap- 
peal as being incompetent. The finding 
of the Andhra Pradesh High Court was 
mainly on the point that if the order im- 
pugned in second appeal was an order 
rejecting an appeal it would come under 
the definition of decree given in S. 2. 
Civil P. C. and that if it was a decree an 
appeal would certainly lie. It appears to 
me that there could be no conflict with 
the opinion that if an order passed by the 
lower appellate Court was in substance 
an order rejecting the appeal the order 
would amount to a decree in view of the 
definition under S. 2, Civil P. C. and 
would therefore be liable to be impugned 
in a second appeal. The facts in AIR 1961 
Andh Pra 112 differ from the facts in the 
case before me. It is conceded by the de- 
feAdants that the order impugned before 
me is an interlocutory order. but it is 
contended on their behalf that the order 
is an original order and that the present 
appeal is not a second appeal but a first 
appeal. With this argument I am unable 
to agree because the erder was passed 
by the lower appellate Court in appeal 
proceeding and is therefore an order in 
appeal within the meaning of S. 104 (9). 
5. In these circumstances I hold 
that this appeal is not maintainable. 
ORDER 
6. The appeal is dismissed. 
Appeal dismissed. 
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Smt. Ana Maria Fernandes and an- 
other. Applicants v. Smt. Maria Josefa 
Gonsalves and another. Respondents. 


Civil Revn. Appln. No. 52 of 1972. D/- 
28-6-1973. 

(A) Goa, Daman & Diu (Protection 
from Eviction of Mundcars etc.) Act (1971), 
Ss. 3, 9 — Scope and applicability. 


The scheme of the Act clear- 
ly shows that to attract the provi- 
sions of Ss. 3 and 9 the question as to 
whether a person is a mundcar must be 
a question arising between the plaintiff 
and the defendant and that too because 
of a claim of mundcarship raisec by 
the defendant vis-a-vis the plaintiff 
who claims ownership of the land where 
the house in question is situated. The 
raising of a question by the defendant that 
he is a mundcar of a person other than 
the plaintiff cannot attract to the suit the 
bar of Sections 3 and 9 of the Act. Civil 
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Ana Maria v. Maria Josefa (Menezes J. C.) 


{[Prs, 1-4] Goa 17 
Revn. Appln. No. 20 of 1972 (Goa). Dist. 


(Para 5) 

Cases Referred: Chronological Paras 
(1972) Civil Revn. Appln. No. 20 of 1972 
(Goa) 4 
G. U. Bhobe. for Applicants: Dr. 


Ataide Lobo. for Respondent No. 1. 

ORDER :— This application is direct- 
€d against the order of the Senior Civil 
Judge, Panaji, staying the suit and order- 
ing that the plaintiff No. i/applicant No. | 
Should obtain a declaration from thse 
Mamlatdar that she is a mundcar. 

2. It is argued by Shri Bhobe that 
various orders have been passed by thic 
Court whereby the lower Courts are 
directed. after staying the suit. to order 
the defendants and not the plaintiffs to 
obtain a declaration of mundcarship from 
the Mamlatdar and that in the present 
case the lower Court Judge departec 
from this procedure. 


3. It is pointed out to me bv Dr. 
Ataide Lobo, for the dgefendant/respondent 
No. 1 that there was reason for the 
learned Judge, in the present case, to 
order the plaintiff No. 1 and not the de- 
fendant No. 1 to obtain the said declara- 
tion and that reason was that the plaintiff 
herself had declared that she was a mund- 
car and that the present suit was not a 
Suit filed by the owner of the land to 
evict the defendant No. 1 on the ground 
that she was a licensee. The suit was a 
suit filed by a mundcar to evict the de- 
fendant No. 1 on the ground that she was 
a licensee and the defence of the defen- 
dant No. 1 was that she herself was a 
mundcar not of the plaintiff but of the 
Aia of the land. Dr. Alvaro Remigio 

nto, 


4. Shri Bhobe seeks to rely on the 
decision passed by me in Civil Revn. 
Appln. No. 20 of 1972 (Goa). In that case 
the facts were, that the plaintiff. who 
Claimed to be a mundcar of the owner of 
the land. sought to evict the defendant. 
who was staying in her house as a licen- 
See. The defence of the defendant was, 
not that she was a mundcar of the owner 
of the Jand. but that she was staving in 
the house with the permission of the 
plaintiff and was a mundcary of the plain- 
tiff. It was held by me that a mundcar 
could not create mundcarship and that 
therefore the plaintiff who admittedly 
had given the house to the defendant in 
that case, could not create a mundcarship 
in favour of the defendant. I held in that 
case that the defence of the deZendant it- 
self was untenable in law and had to be 
Struck off for having no legal basis. Mv 
conclusion in that case was that S. 3 (b) 
of the Goa, Daman and Diu (Protection 
from Eviction of Mundcars, Agricultural 
Labourers and Village Artisans) Act. 1971. 
did not cover that case. 
was made by me at paragraph 5 of the 
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judgment delivered in that case that the 
defendant might, if at all she had ac- 
quired the right of mundcarship from 
the owner of the land, in respect of the 
house belonging to the plaintiff, obtain 
by separate proceedings, a declaration 
from the Mamlatdar that she was a 
mundecar of the owner of the land. This 
Statement was casually made and it was 
made on the assumption that the defen- 
dant in that case might deem it fit to shift 
ground and take a new defence, namely 
that she was not occupying the house 
with the permission of the plaintiff. but 
was at the time of the sult, occupying 
the house because the relationship of 
mundcar and bhatcar had been created 
between the defendant and the owner of 
the land. In view of what I have stated, 
the decision in Civil Revn. Appln. No. 20 
of 1972 (Goa) which is sought to be re- 
lied upon by Shri Bhobe is not at all to 
the point. 


5. In the present suit it is pleaded 
by the defendant that her title is derived 
from the mundcarship right obtained by 
her from Dr. Remigio Pinto and in no 
way, from the plaintiff. There is no plea 
by the defendant and consequently no 
denial by the plaintiff that the defendant 
was a mundcar of the plaintiff. No ques- 
tion. therefore, arises as to whether the 
defendant is a mundcar “within the 
meaning of the Act” as contemplated bv 
its Section 9. It is clear from the scheme 
of the Act that the question as to whether 
a person is a mundcar must be a aues- 
tion arising between the plaintiff and the 
defendant and that too because of a claim 
of mundcarship raised by the defendant 
vis-a-vis a plaintiff who claims owner- 
ship of the land where the house in aues- 
tion js situated. The raisine of a question 
by the defendant that he is a mundcar 
of a person otner than the plaintiff can- 
not attract to the suit the bar of Section 3 
or 9 of the Act. The raising of such a 

“question will. when most, mean that the 
defendant has not received the house 
from the plaintiff or that the defendant 
otherwise denies the locus standi of the 
Mlaintiff to file the suit. Such a defence 
is always available in a suit and must be 
treated in the manner it is normally 
treated. No special treatment can be 
given to it by applying the provisions of 
“the Act”. The Civil Court has therefore 
jurisdiction to try this suit. Ne order 
need be passed to stay it or to require 
any of the parties to obtain a declaration 
from the Mamlatdar. The defendant may 
obtain a declaration from the Mamlatdar 
that she is the mundcar of Dr. Pinto if 
she wishes to strengthen her defence, but 
she may also disprove the claim of the 
plaintiff by adducing in this suit the evi- 
dence of Dr. Pinto and/or of other wit- 
nesses, to the effect that she obtained the 


D. Z. Dessai v. H. N. Shetye (Shukla Addl. J. C) 


ALR. 


suit premises from a gerson other than 
the plaintiff, 
ORDER 


The revision application is allowed. 
The order of the Lower Court is set aside 
and the case is remanded to the Lower 
Court to proceed with the suit according 
to law. 

Revision accepted. 
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K. N. SHUKLA. Addl. J. C. 

Daulataji Zosvontarau Dessai and 
others, Applicants v. Hari Nilu Shetve 
and others, Respondents. 

Civil Mise, Appln. 14 of 1975. 
3-3-1975. 

(A) Constitution of India, Art. 133 (1) 
(c) (as amended ‘by Constitution Amend- 
ment Act (1972)) — Certificate under — 
When cannot be granted. 


A procedural question as to joinder 
of all the respondents in one application 
or joinder of some of the respondents 
without their express consent, is not a 
substantial question of law of general im- 
portance, nor does it deserve to be au- 
thoritatively settled by the Supreme 
Court and therefore a Certificate under 
Art, 133 (1) (c) for appeal to the Supreme 
Court cannot be granted. (Paras 8. 9.10) 
Cases Referred: Chronological Paras — 
AIR 1972 SC 1598 = 1972 Lab IC 864 7 


M. S. Usgaonkar, for Applicants: J.S. 
Dhond. for Respondents. 


ORDER :— This is an application 
under Article 133 (1) of the Constitution 
of India for a certificate to appeal to the 
supreme Court. 


Be Applicants had filed a writ peti- 
tion (Sp. Civi] Application No. 72/1974) 
under Articles 226 and 227 of the Con- 
stitution challenging the order of the Ad- 
ministrative Tribunal of Goa, Daman and 
Diu dated 15-7-1974, By this order the 
Administrative Tribunal had dismissed a 
revision application against the appellate 
o of the Collector, Goa. Daman and 
iu, 

3. Two questions were raised in 
the writ petition to challenge the legality 
of the order passed by the Administrative 
Tribunal. The first one was that the 
Mamlatdar had committed an error by 
joining five more applicants at a later 
stage of the proceedings without their 
consent in contravention of Rule 10. sub- 
rule (11) of the Goa. Daman and Diu Agri- 
cultural Tenancy Rules. 1965. The second 
ground was that the tenant (respondents) 


D/- 


were in separate possession of different 


parcels of land and- the relief of restora- 
tion could not be granted bv clubbing all 
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of them in one revenue proceeding. Ac- 
cording to the applicants the Administra- 
tive Tribuna] had not addressed itself 
properly to these two questions of law. 


4, This Court in its order rejected 
both these grounds and dismissed the 
petition. 

5. Now in this application for 
leave to appeal to the Supreme Court 
under Article. 133 of the Constitution, the 
applicants have raised the same grounds 
Which according to them were not pro- 
perly considered in the order passed by 
this Court. 


6. Article 133 of the Constitution 
was amended by the Constitution (Thir- 
tieth Amendment) Act, 1972 which came 
into force on 27-2-1973. An appeal now 
lies to the Supreme Court if the High 
Courts certifies :— 

(a) that the case involves a substan- 
tial question of law of general imnort- 
ance; and 

(b) that in the oninion of the High 
Court the said question needs to be de- 
cided by the Supreme Court. 

7. Before amendment. Article 133 
(1) contained clause (c) under which a 
certificate could be granted if the High 
Court considered the case as fit for appeal 
to the Supreme Court. It was observed 
in Ahmedabad Mfg. & Calico Pte. Co. v. 
Ramtahel, AIR 1972 SC 1598 at para. 10 
that this Clause though couched in gene- 
ral terms was intended to applv to spe- 
cial cases in which the auestion raised 
was of such great public or private im- 
portance as deserves to be authoritative- 
ly settled by the Supreme Court. Their 
Lordships observed that though the clause 
did not in terms sav so but it had always 
been so construed. The Constitution Am- 
endment Act. 1972. has incorporated the 
guidelines pronounced by the Supreme 
Court from time to time on the question 
of granting a certificate under Art. 133 
(1) (c) of the Constitution before its am- 
endment, 


8, The amendment of this Article 
now expressly lays down the two pre- 
requisites for a certificate for appeal to 
the Supreme Court. The amended pro- 
vision narrows down the area of discre- 
tion in granting a certificate of fitness. 
This application for certificate does not 
show how the case involves a substantial 
question of law of general importance nor 
does if show why the question is of such 
consequence that it needs fo be decided 
by the Supreme Court. 


9. The twin grounds on which this 
application is based refer only to a proce- 
dural question about joining some respon- 
dents without their express consent and 
joinder of all the respondents in one ap- 
plication though according to rules sepa- 
rate applications should have been filed. 
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10. I am clearly of the opinion 
that none of these questions raises a sub- 
stantial question of law, much less a aues- 
tion of law of general importance nor ac- 
cording to me the matter is such which 
deserves to be authoritatively settled bv 
the Supreme Court. 

11, The application for a certifi- 
cate for leave to appeal is hereby dis- 
missed, 

Application dismissed. 
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K. N. SHUKLA, Addl. J. C. 


Shrirang Padmanabha Prabhu etc., 
Petitioners v. V. V. Joshi and others ete.. 
Respondents, i 


Special Civil Applns. (Writ Pet 
ee 38 of 1969 and 41 of 1970. D/- ee 


(A) Constitution of India, Arts 
239-A, 240, 246 — Goa. Daman and D 
(Administration) Act (1962), S. 6 — Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Act (1971), Pre. — Extension of 
Public Premises Act, (1971) to Goa — 
Valid — Expression “Enactment in force 
In a State” in S, 6 of Goa Act, 1962 does 
not mean “an enactment passed by a State 
aren (General Clauses Act (1897), 


Irrespective of the fact that Arti- 
cle 239-A provides for an enactment for 
creation of a bodv to function as Legisla- 
ture for the Union Territory, a Union 
Territory Is not equated with a State and 
is administered by the President through 
his Administrator. This being the posi- 
tion it is clear that the Central Govern- 
ment was fully empowered under the 
Impugned Notification to extend a Central 
enactment, which is in force in other 
states, to the Union Territory of Goa. 
Daman and Diu under Section 6 of the 
Administration Act, 1962. 


The Public Premises Act. 1958 (now 
1971) extends to the whole of India vide 
Section 1 (2) thereof, Obviously it ex- 
tends to all the States in the Union. 
Therefore even if a narrower premise as- 
signed to Section 6 of Goa Administration 
Act be accepted, it was still competent for 
the Central Government to extend the Act 
to the Union territory of Goa because the 
enactment was in force in a State at the 
date of the impugned notification, “En- 
actment in force in a State” cannot bear 
the same meaning as ‘an enactment pass- 
ed by a State Assembly” or ‘ta State Act’ 
as defined under Section 3 (59) of the 
General Clauses Act. For this reason 
also the Central Government was em- 
powered to extend the Public Premises 
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Act, 1958 (now 1971) to the Unicon Terri- 
tory of Goa. Daman and Diu. AIR 195T 
SC 332 and AIR 1954 SC 569. Applied. 
(Paras 15. 16) 
(B) Public Premises (Eviction of Un- 
authorised Occupants) Act (1971), S. 2 (b) 
— Constitution of India. Article 1, Sche- 
dule VII, List I, Entry 19 — ‘Forest’ in a 
Union territory — Is ‘premises’ within 
Section 2 {b}. 
= Union Territory is not a State and 
List II of the 7th Schedule has ro appli- 
cation to a Union Territory. Further a 
Union Territory is administered by the 
President directly and is not a “State” 
for the purposes of Art. 1 of the Constitu- 
tion, 
Therefore, the argument that ‘forest’ 
in a Union territory falls under List II of 
7th Schedule to the Constitution is totallv 


misconceived and as such ‘forests’ in 
Union territories are ‘public premises’ 
within the meaning of S. 2 (b). (Para 19) 


(C) Public Premises (Eviction of Un- 
authorised Occupants) Act (1971). S. 3 — 
Appointment as ‘Estate Officer? — Abp- 
pointee need not be Central Government 
servant. (G. D. D. (Administration) Act 
(1962), S. 4 (2)). 


There is no limitation on the power 
of the Central Government under S. 3. 
suggesting that only an Officer of the 
Centra] Government can be appointed an 
Estate Officer, Moreover an Officer or an 
employee of the Government working in 
the Union Territory is an employee of 
the Central Government because he is 
appointed by the President or his re- 
presentative, the Administrator of the 
Union Territory. Section 4 of the Goa. 
Daman and Diu (Administration) Act, 
1962 makes the whole position clear bv 
showing that the Officers and Authorities 
for the Administration of Goa, Daman 
and Diu are to be appointed ky the Cen- 
tral Government. which means the Presi- 
dent. under Section 3 (8) (b) of the Gene- 
ral Clauses Act. (Para 20) 


(D) Public Premises (Eviction of Un- 
authorised Occupants) Act (1971), Ss. 5, 9 
— Order of eviction — Reaulrements as 
to validity of. 


Section 5(1) does not contemplate 
any particular period for enforcement of 
the order for eviction. Section 5 (2) 
clearly provides for the period within 
which the order has to be complied with. 
It was not therefore. necessary to men- 
tion the date for vacation in the order it- 
self, 

Besides when the defect in the order 
is a mere irregularity and causes no pre- 
judice, omission to give anv date for vaca- 
tion implies that the order was effective 
instantly. 

The mode of publication of the order 
prescribed under Section 5 (1) is in fact 
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the most effective mode of doing so. It 
may þe seen from the order of the Estate 
Officer that the petitioner had full notice 
of the proceedings and he attended it on 
the first hearing. He however, remained 
absent thereafter. This shows that ser- 
vice of notice by affixation was auite ef- 
fective. l There is no reason to think that 
the service of the order by the same mode 
was not duly effected. There is nothing 
illegal about the prescribed mode of ser- 
vice or about the period of limitation 
under Section 9 of the Act. 
(Paras 21. 22) 
Cases Referred: Chronological Paras 
AIR 1954 SC 569 = 1955 SCR 290 14 
AIR 1951 SC 332 = 1951 SCR 747 12 
S. K. Kakodkar with M. S. Usgaon- 
kar, for Petitioner (In W. P. No. 38 of 
1969): S. K. Kakodkar, for Petitioner (In 
W. P. No. 41 of 1970); Joachim Dias. 
Govt, Pleader, for Respondents. (in W. P. 
No. 41 of 1970). 

l ORDER :— The two writ petitions 
will be disposed of by a common iudg- 
ment because the issues involve common 
or similar questions of law. 


2, In both these petitions, the 
petitioners have prayed for a writ of 
certiorari or any other appropriate writ. 
direction or order under Articles 226-227 
of the Constitution of India for auashing 
the notices served on the petitioners by 
the Deptty Collector-cum-Estate Officer 
under S. 4{(1) of the Publie Premises 
T of Unauthorised Occupants) Act. 


2. I will briefiy state the facts 
covered, by each writ petition separately. 
Writ Petition No. 38 of 1969 

This petition was amended in view 
of the repeal of the Public Premises Act. 
1958 by the new enactment Public Pre- 
mises (Eviction of Unauthorised Occu- 
pants) Azt. 1971, hereinafter called the 
Public Premises Act, 1971. We will 
therefore. deal only with the petition as 
amended because many of the grounds 
taken earlier were drorved. Petitioner's 
contention is that he is the owner of a 
property known as ‘Nuem’ admeasuring 
about 55 hectares situate at Nuem Cola, 
Post Betul. A notice dated 17-9-1969 by 
first respondent in his alleged capacity as 
Estate O-ficer under the Public Premises 
Act, 1958 was served on the petitioner in 
which the Estate Officer called upon the 
petitioner to show cause why an order of 
eviction should not be passed against him. 


4. The petitioner has come unm to 
challenge the notice and the competence 
of the Estate Officer to take action under 
the Public Premises Act on the following 
points :-~— 

{a} The 1958 Act is purported to have 
been extended to the Union Territory of 
Goa, Daman and Diu under Section 6 of 
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the Goa, Daman and Diu (Administration) 
Act, 1962 vide Central Government Notifi- 
cation No. F-7/26/66 UTL-92 published in 
G. G. Series I, No. 49 dated 10-3-1967. 
sec. 6 enables the Central Government 
to extend to Goa. Daman and Diu any 
enactment which is in force in anv State 
at the date of the Notification, According 
to the petitioner the Public Premises 
Act, 1958 is a Central Act and not a State 
Act and therefore it could not be ex- 
tended to this territory under Section 6 
of the Administration Act. 1962: 

(b) The premises in question do not 
belong to the Central Government in as 
much as the premises belong to the Forest 
Department and under Entry 19. List II 
of the seventh schedule to the Constitu- 
tion “Forests” fall within the exclusive 
jurisdiction of State Legislature and the 
Union or the Central Government is not 
the owner of the premises in question: 


(c) Under the scheme of the 1971 Act 
only an Officer of the Central Govern-~ 
ment can be appointed as an Estate Off- 
cer, Since the first respondent is an offi- 
cer of the Government of Goa, Daman and 
Diu he could not be appointed as Estate 
Officer and had no jurisdiction to act 
under the 1958 or 1971 Act, 


5. Petitioner prayed that the 
notice dated 17-9-1969 be quashed and 
respondents be restrained from taking any 
action thereunder, 

Writ Petition No. 41 of 1970 

6. This petition was also amended 
after the 1971 Act came into force. In 
this petition the premises in respect of 
which Estate Officer issued a notice and 
passed an order bear Government Plot 
No, 991. A notice dated 27-11-1968 pur- 
porting to be under Section 4(1) of the 
Public Premises Act, 1958, was served on 
the petitioner. As no cause was shown 
an ex parte order under Section 5 of the 
Act was passed and an appeal against 
that order to the Court of District Judge 
was dismissed on the ground of limita- 
tion. The notice dated 27-11-1968 and 
the order of eviction dated 21-2-1969 have 
been challenged as null and void on the 
following grounds :— 


(a) The same as set out in Para. 4 (a) 
and (c) above in Writ Petition No. 38/69. 
(b) The order under Section 5 (1) was 
illegal because the Estate Officer did 
not comply with the requirements of law 
inasmuch as no date for vacation was 
specified, 

(c) The procedure for service of the 
order of eviction and the period of limita- 
tion for appeal violated Article 14 of the 
Constitution. 

T. The petitioner prays that the 
order of eviction by the Estate Officer 
dated 21-2-1969 and the appellate order 
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by the District Judge dated 9-9-1970 be 
quashed and set aside. 

8. In the’ first petition i.e. No. 
38/69 the return in the form of an affida- 
vit has been filed by the respondent No. 2 
Conservator of Forests only. Respondent 
No. 2 denied that the land in question was 
owned by the petitioner. According to 
him this lend was Forest Property. Peti- 
tioner’s occupation was unauthorised. As 
regards the pleas raised by the petitioners 
about the validity of the notice. this res- 
pondent submitted that the Public Pre- 
mises Act, 1958 was duly extended to this 
Territory under Section 6 of the Adminis- 
tration Act, 1962 and the Central Govern- 
ment was authorised under this provision 
to extend a Central Act to this Territory. 
This respondent affirmed that respondent 
No. 1 was duly and legally appointed as 
Estate Officer and the notice issued by him 
was valid and proper, 


9, In the second writ petition 
No. 41/70 the stand taken by the first 
respondent Director -of Land Survey, 
Panaji. Goa broadly fallg in line which 
the Government has taken on the first 
writ petition so far as the question of 
the extension of the Public Premises Act, 
1958 to this Territory and other legal 
questions are concerned, In addition the 
Ist respondent denied that the notice was 
not duly served as per requirements of 
law. Petitioner’s claim as owner also 
Similarly denied. 


10. It is obvious that the question 
of title raised in both these writ netitions 
cannot be examined in these proceedings. 
The main point canvassed to challenge 
the notices and the order of eviction pass- 
ed against the petitioners was that the 
Public Premises Act, 1958 (and the Act of 
1971 which superseded the former) could 
not be extended to this Territory under 
the provision of the Goa. Daman and Diu 
(Administration), Act. 1962. 


Il. Section 6 of this Act is as fol- 
lows :— 


“The Central Government may. by 
notification in the Offcial Gazette. extend 
with such restrictions or modifications as 
it thinks fit. to Goa, Daman and Diu any 
enactment which is in force in a State at 
the date of the notification.” 


The learned counsel for the petitioners 
contends that under this provision the 
Central Government is competent to ex- 
tend only such enactments which are 
passed by a State and are in force therein. 
The provision, according to him does not 
empower the Central Government to ex- 
tend a Central enactment to this Terri- 
tory. It is argued that the word “State” 
does not include the Union because Arti- 
cle 1 of the Constitution verv clearly dis- 
tinguishes a State from the Union. 
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«12. Section 6 of the Administra- 
tion Act. 1962 is on par in phraseology 
and effect with Section 2 of Union Terri- 
tories (Laws) Act, 1950. This Act prior 
to the Adaptation of Laws Order, 1956 
was known as Part C States (Laws) Act. 
1950. The question of the validity of 
Section 2 of the above Act was referred 
for opinion under Article 143 of the Con- 
stitution to the Supreme Court in the 
famous case in In re Delhi Laws Act, 
AIR 1951 SC 332. Para. 48 of the tudg- 
ment by Kania, C. J. is relevant for the 
limited purpose before us. His Lordship 
in this para. summarised his conclusion 
as follows :— 

“For the reasons I have considered 
certain parts of the two sections covered 
by Questions 1 and 2 Part C States (Laws) 
Act, 1950. which empowers the Central 
Government to extend laws passed by 
‘any’ Legislature of ‘Part A’ State. will 
also be ‘ultra vires’. To the extent ‘the 
Central Legislature’ of Parliament has 
passed Acts which are applicable to 
Part A States, there can be no objection 
to the Central Government extending. if 
necessary, the operation of those Acts to 
the Province of Delhi. because the Parlia~ 
ment is the competent legislature for that 
Province.” 


13. The reason is clear and obvi- 
ous. Under Article 239 of the Constitu- 
tion. of India the powers for the adminis- 
tration of Union Territories (like former 
Part C States) are fullv vested in the 
President, Under Article 240 the Presi- 
dent is empowered to make regulations 
for the peace, progress and gocd Govern- 
ment of the Union Territories. Art. 246 


deals with the distribution of Legislative’ 


powers between the Centre and States 
but the Union Territories are outside its 
operation. 


14, In Rajnarain Singh v. Chair- 
man P. A. Committee, AIR 1954 SC 569, 
Bose, J., summarised the decision in In 
re Delhi Laws Act in para. 24. Points 1 
and 3 noted by his Lordship in para. 24 
are relevant for our purpose, because 
these variations of the power of the Ex- 
ecutive to apply other laws to centrally 
administered territories were upheld by 
the majority of the Court. 

‘(1} Where the executive authority 
was permitted, at its discretion. to apply 
without modification (save incidental 
changes such as name and place). the 
whole of any Central Act already in 
existence in any part of India under the 
legislative swav of the Centre to the new 
area: 

(3) Where the executive authority 
was permitted to select future Central 
Jaws and apply them in a similar wav.” 
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15. , The constitution of the Union 
Territories would show in clear terms 
their Status and powers under the Con- 
stitution, Irrespective of the fact that). 
Article 239-A provides for an enactment 
for creation of a body to function as 
Legislature for the Union Territory, a 
Union Territory is not equated with a 
State and is administered by the Presi- 
dent through hig Administrator. This be- 
ing the position it is clear that the Cen- 
fral Government was fully empowered, 
under the Notification to extend a Cen- 
tral enactment which is in force in other 
States to the Union Territory of Goa. 
Daman and Diu under Section 6 of the 
Administration Act, 19692. 


16. The Public Premises Act, 1958 
extends to the whole of India vide Sec- 
ton 1 (2) thereto. Obviously it extends 
to all the States in the Union. Therefore 
even if we accept a narrower premise as- 
signed to Section 6 as argued by the peti- 
tioner’s learned Counsel. it was still com- 
petent for the Central Government to ex- 
tend it to this territory because the enact- 
ment was in force in a State at the date 


of the notification. “Enactment in force 
in a State” cannot bear the same mean- 
ing as “an enactment passed by a State 
Assembly” or “a State Act” as defined 
under Section 3(59) of the General 
Clauses Act, which is the construction 
sought to be made by the learned peti- 
tioner’s Counsel. For this reason also the 
Central Government was empowered to 
extend the Public Premises Act. 1958 to 
ae Union territory of Goa. Daman and 
u. 

17. The challenge to the extension 
of the Public Premises Act. 1958 to this 
territory on the ground of incompetency 
therefore fails, 


18. Second ground raised in peti- 
tion No, 38/69 is that the premises in 
question belong to the Forest Department 
of the Union Territory of Goa, Daman 
and Diu, “Forest” is an item which under 
Entry 19, List II of the 7th Schedule of 
the Constitution falls within the exclusive 
jurisdiction of a State and therefore, the | 
Central Government could not be the 
owner of the premises in question. It is 
argued that ag the Public Premises Act, 
1958/71 applies to the “premises” belong- 
ing to the Central Government only. the 
notice issued under Section 4 (1) of the 
Act was invalid and inoperative. 

19, Section 2(b) of the Public 
Premises Act, 1958 is as follows :— 

* “Public Premises” means anv pre- 
mises belonging to. or taken on lease or 
requisitioned by, or on behalf of, the Cen- 
tral Government; and in relation to the 
Union territory of Delhi, includes also— 

(i) anv premises belonging to the 
Municipal Corporation of Delhi or anv. 
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Municipal Committee or notified area 
committee, and. 

(ii) any premises belonging to the 


Delhi Development Authority. whether 
such premises are in the nossession of, or 
leased out by. the said Authority.” 


Premises belonging to a State are not 
covered by this Act and for this reason 
the States have enacted their own Sta- 
tutes on similar lines, But the argument 
that “Forest” in the Union Territory falls 
under List II of 7th Schedule is totally 
misconceived. A Union Territorv is not 
a State and List II of the 7th Schedule 
has no’ application to such a Territory. 
It has already been observed that a Union 
Territory is administered bv the Presi- 
dent directly and is not a “State”? for the 
purposes of Article 1 of the Constitution. 
Under Article 1, clause 3, the Territo- 
ries of India comprise of: 


(a) The territories of the States; 


(b) The Union Territories specified in 
the First Schedule: and 


(c) Such other territories as mawy be 
acquired, 
This clearly distinguishes a Union Terri- 
tory from a State and therefore. Forests 
in Union Territories are “Public Pre- 
mises” within the meaning of the Public 
Premises Act, 1958/71. This ground 
therefore. is of no avail to the petitioners. 


20. Third ground, which applies to 
both the petitions is that the appointment 
of a Deputy Collector as Estate Officer 
was irregular because only a Central 
Government servant could be appointed 
as an Estate Officer. The Central Gov- 
ernment under Section 3 of the Public 
Premises Act. 1958 can “appoint such 
person beings Gazetted Officers of Govern- 
ment or officers of equivalent rank of the 
Corporation or any Committee ...........; 
as it thinks fit to be Estate Officer for the 
Purposes of this Act.” ‘There is no limita- 
tion on this power suggesting that only 
an Officer of the Central Government can 
be appointed an Estate Officer. Moreover 
an Officer or an employee of the Govern- 
ment working in the Union Territory is 
an employee of the Central Government 
because he is appointed by the President 
or his representative, the Administrator 
of the Union Territory. S. 4 of the Goa, 
Daman and Diu (Administration) Act. 
1962 makes the whole position clear by 
Showing that the Officers and Authorities 
for the Administration of Goa. Daman 
and Diu are to be appointed. by the Cen- 
tral Government, which means the Presi- 
dent under. Section 3 (8) (b) of the Gene- 
ral Clauses Act. 


21. Grounds ‘B' and ‘C in Writ 


Petition No, 41/1970 are without anv sub- 
Stance. The defect in the order dated 
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21-2-1969 is a mere irregularity and no 
prejudice was shown. Omission to give 
any date for vacation implies that the 
order was effective instantly. Section 5 
(D does not contemplate any particular 
period for enforcement of the order for 
eviction. Section 5 (2) clearly provides 
for the period within which the order has 
to be complied with. It was not there- 
fore necessary to mention the same in the 
order itself, 


22. The other argument about the 
invalidity of the mode of service of the 
order or about the inadequaty of the 
period of limitation prescribed under Sec- 
tion 9 of the Act of 1958 is equally with- 
out merit. The mode of publication of 
the order prescribed under Section 5 (1) 
of the Act is in fact the most effective 
mode of doing so. It may be seen from 
the order of the Estate Officer that the 
petitioner had full notice of the proceed- 
ings and he attended on the first hearing. 
He however remained absent thereafter. 
This shows that service of notice bv af- 
fixation was quite effective. There is no 
reason to think that the service of the 
order by the same mode was not dulv 
effected. There is nothing illegal about 
the prescribed mode of service or about 
the period of limitation under Section 9 
of the Act. 


23. It is thus clear that the vari- 
ous grounds raised in these two petitions 
challenging the legality and the vires of 
the notices and orders passed under the 
Public Premises Act, 1958 have no sub- 
stance and the petitions are liable to be 
dismissed. Both the petitions are hereby 
dismissed with costs. Advocates fees 
Rs. 150/-. 

Petitions dismissed. 


eee 
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K. N. SHUKLA. Addl. J. C. 


Shrirang Padmanabh Porob Dessai 
and another. Petitioners v, Mariano Fran- 
cisco Jacques, Respondent. 


Civil Revn. Appln. No. 65 of 1974, D/- 
4-2-1975. 


(A) Civil P. C. (1908). Ss. 151, 115 — 
Mandatory injunction on an interlocutory 
application — If can be interfered in re- 
vision. 


A Civil Court has jurisdiction to 
order mandatory injunction on an inter- 
locutory application. There is no error 
of jurisdiction inasmuch as the Court has 
power to grant such an injunction in the 
interest of justice under its inherent 
powers under Section 151. 
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if the balance of convenience lies in 
granting injunction to maintain status 
quo, and thus avoid damage to anv of 
the parties, the order of Court granting 
such an injunction cannot be interfered 
with in revision on grounds of jurisdic- 
tion, material irregularity or failure to 
abide by rules of procedure. AIR 1957 
Trav Co 286 and AIR 1956 Cal 428. Foll. 
(Paras 5,6) 


Cases Referred: Chronological Paras 
AIR 1957 Trav Co 286 = 1956 Ker LT 615 
5 


AIR 1956 Cal 428 p 


M. S. Usgaonkar, for Petitioners: 
M. P. Shinkre, for Respondent. 


ORDER :— This Revision Petition 
challenges the interim mandatory iniunc- 
tion passed by Civil Judge, Junior Divi- 
sion Margao directing the applicant/de- 
fendants to reopen the 27 feet long drain 
by removing the material dumped there- 
in blocking the flow of rain water through 
the drain to the sea. 


2. Non-applicant has brought a 
suit for permanent injunction to direct 
the defendants to restore the drain in 
question through which according to the 
plaintiff rain water coming down the hill 
used to flow through applicants’ field to 
the sea since numerous years. As the 
onset of the monsoon was not vary far, 
the mnon-~applicant/plaintiff prayed that 
pending the decision of the suit stetus quo 
be maintained and the drain be cleared so 
that non-applicant’s field mav not be 
flooded. 


3. Applicants/defendants opposed 
the prayer and denied plaintiff's right. 


4, The learned lower Court grant- 
ed the mandatory interim injunction pre- 
sumably under Section 151. Code of Civil 
Procedure because Order 39. Rules 1 and 
2, Civil P, C. do not contemplate a man~ 
datory injunction of the nature passed 
by the learned lower Court. It was for 
this reason that the applicants/defendants 
filed a revision petition under S. 115, Civil 
P. C. instead of filing an appeal under 
Order 43. Rule 1 (R), Civil P. C. which 
is provided against an order under O. 39, 
Rr. 1 and 2. Civil P. C. 


5. The scope of interference under 
Section 115, Civil P. C. is very limited 
and it is no use repeating the case law on 
the point. In the present case there is 
No error of the jurisdiction inasmuch as 
the Court had power to grant mandatory 
injunction on an interlocutory epplica- 
tion. The power is not covered by O. 39, 
Civil P. C. This power is considered to 
be inherent to be exercised for the ends 
of justice under Section 151, Civil P. C. 
(B. F. Vargese vy, Joseph Thomas. AIR 
1957 Trav Co 286: Nandan Pictures Ltd. 


V. Art. Pictures Ltd.. AIR 1956 Cal 428). 
It is acknowledged that a mandatory in- 
Junction on an interlocutory application 
is granted in very rare cases and in the 
Travancore Cochin and Calcutta cases 
these injunctions had been granted to re- 
Strain (?) status quo as it stood on the date 
of the suit since on facts it was found that 
the status quo was disturbed after the 
institution of the suit. The principle 
however. that a Civil Court has jurisdic- 
tion to order mandatory injunction on an 
interlocutory application has been affirm- 
ed and some guidelines have been laid. 
Even if there is an error in following the 
guidelines by the Court below. it cannot 
be considered as an error of jurisdiction 
or any material irregularity i.e. the 
failure to abide by rules of procedure. 


6. The balance of convenience in 
the case lies in granting the impugned. in- 
junction. If the drain remains blocked. 
the rain water from the hill will inundate 
the non-applicant’s field and cause ir- 
reparable loss. On the other hand the 
smal] drain if opened will connect the 
drains already existing in the fields of 
the rival parties and without causing; 
damage to any one will carry the rain, 
water to the sea. Pending investigation, 
into the rights of the parties for such an 
easement. it was proper that there should 
be minimum damage or loss to either of | 
the parties, 


7. For the foregoing reasons the 
revision petition is dismissed and the im- 
pugned order is confirmed. Costs of this 
revision will be borne as incurred. Par- 
ties are directed to appear before the trial 
Court on 26-2-1975, 

Revision dismissed. 


AIR 1975 GOA, DAMAN & DIU 24 
K. N. SHUKLA, Addl. J. C. 
Shrikant Roguvir Shirodkar. Appli- 
cant v. Jaidey Saunlo Xette Shirodkar. 
Respondent, 
Civil Revn. Appla. No. 67 of 1974. 
D/- 11-12-1974. 


(A) Civil P. C. (1908), Ss. 38, 47, 
0O. 21, R. 10 — Decree for recovery of 
rent, mesne profits and costs for eject- 
ment — Application for execution of de- 
cree for recovery of rent and mesne pro- 
fits — Amendment of application to add 
ejectment and further mesne profits must 
be allowed. 


Order 21. Rule 10 permits successive 
applications for execution. Therefore, the 
amendment application to add ejectment 
and further mesne profits to the main ex- 
ecution application can be treated as an 


CS/CS/A781/75/SGK. 


1975 
additional application and must be allow- 
ed, (Para 7) 


S. K. Kakodkar with N. S. Verlelkar. 
for Applicant: S. P. Raiturkar. far Res- 
pondent. 


ORDER :— This Revision Application 
is directed against the order passed by 
Civil Judge. Senior Division, Margao in 
Execution Application No. 17/74. 


2. The applicant in this revision 
application is the decree-holder. He ob- 
tained a decree against the non-applicant 
for electment and mesne profits with res- 
pect to a shop situate at Povassaum. 
Macazana. The decree~holder filed an 
application for execution of the decree 
only so far as it related to recovery of 
rent, mesne profits and costs decreed bv 
the Court. Later, on 14-6-1974 the de- 
cree-holder prayed that the execution ap- 
plication be amended so that the decree 
for ejectment and further mesne profits 
may also be added in the application. 


3. This amendment was opposed 
by the judgment-debtor on the ground 
that it was not bona fide inasmuch as the 
decree-holder in his reply to a stay ap- 
plication before the District Judge made 
by the judgment-debtor. had clearly 
stated that he was executing the decree 
only for the recovery of money and not 
for eviction, On this argument the appel- 
late Court had rejected judgment-debtor’s 
application for stav. Now after obtain- 
ing the rejection of the application the 
decree-holder was seeking to execute the 
decree for ejiectment and this act was 
mala fide. 


4, This argument found favour 
with the learned Judge of the Executing 
Court and he. refused permission for am- 
endment of the application. 


5. In view of the undisputed posi- 
tion that the applicant decree-holder had 
obtained the decree for possession as well, 
he was obviously entitled to execute that 
part of the decree too. Executing Court 
has no jurisdiction to go behind the de- 
cree and spell out something which may 
amount to negation of the decree. (See 
AIR Commentaries, 7th Edn.. S. 38. Note 
No. 8. the Code of Civil Procedure by 
Chitaley and Appu Rao). In other words 
the Executing Court is bound to execute 
the decree as passed by the trial or the 
appellate Court. In the present case if 
the amendment application is refused. the 
applicant decree-holder will be debarred 
from executing that part of the decree 
which relates to judgment-debtor’s eiect- 
ment from the shop in suit. 


6. The contention of the non-ap- 
plicant judgment-debtor that the applica- 
tion was mala fide has no force nor can it 
be argued that this relief is beins intro- 
duced through a back door when the stay 
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application filed by the judgment-debtor 
was dismissed by the appellate Court. It 
is obvious that the appellate Court while 
considering the application for stay of the 
decree had applied its mind onlv to that 
part of the decree which related to re- 
covery of money. By no means the non- 
applicant judgment-debtor is debarrec 
from approaching the appellate Court to 
obtain stay of the execution of the de- 
cree which relates to his eviction from 
the suit premises. The earlier order pass- 
ed on the stay application passed bw the 
appellate Court does not bar 2 fresh ap- 
plication when the subject-matter cof the 
fresh application will be different from 
the one which was before the Court in 
the previous application. 


7. In short, I am of opinion that 
the reasons which guided the learned 
lower Court to reject the amendment ap- 
plication are not sound and legal. The 
learned Judge of the Executing Court 
failed. to exercise his jurisdiction as an 
Executing Court to execute the decree as 
passed and to allow amendment of the 
application for the purpose. I may add 
that Order 21, (C. P.C.) does not specifi- 
cally provide for amendment of an appli- 
cation for execution but this does not pre- 
vent the Court from exercising its gene- 
Yal powers to execute the decree as pass- 
ed. In fact Rule 10 of Order 21 permits 
successive applications for execution (See: 
AIR Commentaries on the Code of Civil 
Procedure, 7th Edn. bv Chitaley and Appu 
Rao, on Order 21, Rule 10. Note 1). The 
present amendment application made for 
the purpose can be treated as an addi- 
tional application and the prayer con- 
tained therein can be added to the main 
execution application. 


8. For the aforesaid reasons the 
revision application is allowed and the 
order of the learned Executing Court is 
set aside. Applicant decree-holder is per- 
mitted to amend his application and seek 
execution of the decree as has been pass- 
ed in his favour. The non-applicant 


judgment-debtor can if heso desires apply 


before the appellate Court for stay of 
execution of this part of the decree and 
the appellate Court mav in its discretion 
under Order 41, Rule 5, Code of Civil 
Procedure decide such an application. No 
order as to costs which will be borne by 
the parties as incurred. 


Revision allowed. 
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Indian Shipping Co. Ltd.. Appellants 
7 T oeni Assurance Co. Ltd.. Respon- 
ents, 


Misc. Civil Appeal No. 12 of 1974. D/- 
31. 1-1975, 

(A) Civil P. C, (1968). 0. 3, Rr. 1, 4, 
H, 9, R, 13 — Setting aside ex parte de- 
cree — Application filed not by defen- 
dants but by their counsel — Maintain- 
able. (Para 7) 


(B) Civil P. C. (1908), O. 9. R. 13 — 
Application for setting aside ex parte de- 
cree — Ground that non-appearance of 
defendants was due to Advocate’s bona 
fide mistake — Parties must be given 0p- 
portunities to lead evidence. 


Where an application for setting 
aside an ex parte decree is filed on the 
ground that non-appearance of defendants 
was due to Advocate’s bona fide mistake 
with regard to the adiourned date of 
hearing, the trial Court must give an op- 
portunity to both the parties to lead evi- 
dence in support of their respective ayer- 
ments about the alleged sufficient cause 
for non-appearance more so when the 
ground given in the application constitutes 
a sufficient cause, Fact that application 
is not accompanied bv affidavit or that 
the contents thereof are not verified is not 
material, ATR 1968 Bom 57 and AIR 1964 
SC 215. Refd. (Para 11} 
Cases Referred: Chronological Paras 
AIR 1968 Bom 57 = 69 Bom LR 121 8 
AIR 1964 SC 215 = (1964) 3 SCR 467 9 


M. D. Gaitonde, for Appellants: Smt. 
L. Lobo Sardessai. for Respondents. 


JUDGMENT :— This appeal is direct- 
ed against the order dated 13-2-1974 pass- 
ed by Civil Judge, Sr. Div. Quepem dis- 
missing appellants’ application uncer O. 9. 
R. 13. Code of Civil Procedure for set- 
ting aside the ex parte decree passed on 
20-11-1973. 

2. This was a suit for recovery of 
damages amounting to Rs. 10.085.25 p. 
On an earlier occasion that is on 6-11-1970 
the Court had proceeded under O. 9. R. 6 
of the Code of Civil Procedure because 
the defendants and their counsel did not 
appear on the date of the hearing. An 
application under Order 9. Rule 7. Civil 
P. C. for setting aside the ex parte order 
filed by the defendants was dismissed and 
a Revision against the order of dismissal 
was also dismissed by the Court of Judi- 
cial Commissioner. The result was that 
the defendants joined the proceecings at 
a subsequent stage without getting an op- 
vortunity of fling the written statement. 

3. The case was posted for evi- 
dence and plaintiff’s evidence was con- 
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cluded, Defendants’ counsel was given 
an opportunity of cross-examining the 
witnesses examined by the plaintiffs and 
the learned lower Court adjourned the 
case for defendants’ evidence. On 20-11- 
1973 which was the adjourned date nei- 
ther the defendants nor their advocate 
appeared before the Court and the learn- 
ed Judge once again proceeded ex parte 
under Order 17. Rule 2 of the Civil P. C. 
The same date the judgment was pro- 
nounced. 


4. Defendants applied under O. 9. 
Rule 13, Civil P. C. for setting aside the 
ex parte decree. The application was not 
filed by anv of the defendants but by 
their advocate Mr. M. D, Gaitonde, It 
Was not accompanied by any affidavit nor 
were the contents verified. The ground 
given in the application was that the Ad- 
vocate was under the impression that 
the case was adjourned to some date in 
1974 and was not aware of the date for 
which the case was posted i. e. 20-11-1973. 
He therefore, did not inform the defen- 
dants and the non-appearance of the de- 
fendants was due to the advocate’s bona 
fide mistake. 


5. This application was opposed 
by the plaintiffs who submitted that on 
the previous date of hearing defendants’ 
advocate was present in Court and in his 
Presence the case was adjourned to 20-11- 
1973 for examination of the defendant’s 
witnesses, They denied that there was 
any bona fide mistake on the part of the 
Advocate or that it could be a sufficient 
cause for defendants’ non-appearance. 


6. The learned lower Court in its 
impugned order doubted the maintainabi- 
lity of the application. It was also ob- 
served by him that the application though 
in the form of an affidavit was not pro- 
perly sworn as required by law. On 
merits the learned Jurre found that the 
reason acvanced by the defendants’ Ad- 
vocate jn the application could not con- 
Stitute a sufficient cause for setting aside 
the ex parte decree. 


7. The technical objection about 
the mainzainability of the application 
filed by the advocate should not detain 
us, The Vakalatnama filed by the defen- 
dants in favour of Advocate Shri Gai- 
tonde empowered him to plead and act 
on their behalf. O. 3. R. 1, Civil P., C. 
permits filing of an application by a plea- 
der on behalf of a party if the pleader has 
been duly authorised. under Rule 4 of the 
above Order. In the present case. there 
was such an authorisation and the appli- 
cation was quite in. order. 

8. On merits however. I am of the 
opinion. that the learned Judge shonid 
have recorded a clear finding after taking 
such evidence as he thought fit on whe- 
ther defendants’ advocate had really com- 
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mitted a bona fide mistake with regard to 
the adjourned date of hearing to which the 
case was posted. If the mistake was bona 
fide (to ascertain which fact there was no 
- Inquiry nor was any evidence obtained) it 
could provide a sufficient cause for pur- 
poses of Order 9, Rule 13. Civil P. C. 
In a case somewhat similar to the case 
under appeal the Bombay High Court 
held that the non-appearance of the de- 
fendant due to the failure of the Advo- 
cate to inform him about the date of 
hearing was a sufficient cause for setting 
aside an ex parte decree (Miss Devi Ram- 
Se v. S. V. Bastikar. AIR 1968 Bom 
7). 

9, The term “sufficient cause” was 
considered in Union of India v. Ram Cha- 
ran, AIR 1964 SC 215 also, It was argued 
before the Supreme Court that the ex- 
pression “sufficient cause’ should . be 
liberally construed in order to advance 
the cause of justice, Their Lordships 
made the following observations :— 

“Of course. the Court in considering 
whether the appellant has established 
sufficient cause for his not continuing the 
Suit in time or for not applying for the 
setting aside of the abatement within 
time, need not be over-strict in expecting 
such proof of the suggested cause as it 
would accept for holding certain fact 
established, both because the auestion 
does not relate to the merits of the dis- 
pute between the parties and because if 
the abatement is set aside, the merits of 
the dispute can be determined while. if 
the abatement is not set aside. the appel- 
lant is deprived of his proving his claim 
on account of his culpable negligence or 
lack of vigilance.” 

10. This being the approach with 
respect to interpretation of the term 
“sufficient cause”, I believe that in case 
there was sufficient evidence to support 
the ground given bv the defendants’ ad- 
vocate in his application. it could con- 
stitute a sufficient cause. However, in 
the present case neither party was given 
an opportunity to prove or disprove the 
facts alleged im the application. This 
could be done either bv calling upon the 
parties to produce affidavits or to adduce 
oral and documentary evidence to support 
or rebut the point arising for determina- 
tion. In fact when in this Court the at- 
tention of the learned counsel for the ap- 
pellants was drawn to the fact that his 
application before the lower Court though 
in the form of an affidavit was not pro- 
perly sworn, he offered to file a fresh af- 
fidavit. This shows that had the learned 
lower Court directed the parties to pro- 
duce evidence on the issue. they would 
have adduced evidence to support as well 
as rebut the same. 

11. In the circumstances the order 
dismissing the application filed under 
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Order 9, Rule 13, Civil P. C, is set aside 
and the case is remanded to the lower 
Court for giving an opportunity to both 
the parties to lead evidence in support 
of their respective averments about the 
alleged sufficient cause for non-appear~ 
ance. The Court can at its discretion re- 
sort to the provisions of Order 19. Rules 1, 
2 and 3, Civil P. C. Parties are directed 
to appear before the learned trial Court 
on 20-2-1975. Costs of this appeal will 
be included jin the costs of the suit, Coun- 
sel’s fee not certified, 

Case remanded. 
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, Conceicao Antonio Fernandes, Peti- 
tioner v, Dr. Arfano de Loyola Patricio 
Furtado and another, Respondents. 


Civil Revn, Appln. No. 80 of 1974. 
D/- 29-1-1975. 

(A) T, P. Act (1882). S. 53-A — Suit 
for possession by lessor — Lessee posses- 
sing property by virtue of unregistered 
lease deed — Lease deed is admissible to 
prove a plea of possession under S. 53-A 
— S. 49 of Registration Act (1908) not at- 
tracted. (Registration Act (1908), S. 49). 


_ Proviso to Section 49 specifically per- 
mits admission of an unregistered docu- 
ment for the purposes of Section 53-A of 
the T, P. Act (1882), The lessee will not 
be able to claim any right under the 
terms of the lease but he wil] be entitled 
to prove the document aS a contract for 
purposes of S. 53-A and take a shelter to 
protect his possession. AIR 1974 Mvs 7 
and (1969) 1 SCWR 341 and AIR 1971 Cal 
163, Relied on. (Para 7) 

(B) Civil P. C. (1908), S. 115 — Trial 
Court acting with material irregularity 
by shutting out evidence — No error of 
jurisdiction yet defendant becoming de- 
fenceless —— Irregularity goes to the root 
of matter — Such trregularity can be re- 
moved in revision. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1974 Mys 7 = (1973) I Mys LJ 541 7 
AIR 1971 Cal 163 = 75 Cal WN 106 7 
(1969) 1 SCWR 341 = 1969 SCD 1158 7 

5, P. Raiturkar, for Petitioner: B.dos 
Reis, for Respondents. 

ORDER :— This Revision Petition 
challenges the finding and order of the 
learned trial Court on a preliminary issue 
with regard to the admissibility of a 
document for want of registration. 

2. Respondents brought a suit 
against the applicant/defenđdant for pos- 
session. of property situate at village 
Paroda and registered in the Land Re- 
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gistration Office. Quepem under No. 9748. 
The land in question was admittedly 
iven on lease to the applicant/€efendant 
by respondent No. 1 under an unregis- 
tered document dated 18-1-1967. The 
lease purported to be in force for a period 
of six years, Respondent No. 1 in 1973 
leased out the same property in favour 
of respondent No. 2. On the basis of this 
right respondent No. 2 served a notice 
On the applicant/defendant asking him to 
vacate the suit land. 


3. It is also alleged in the plaint 
that the lease deed in favour of the ap- 
plicant/defendant being unregistered did 
not pass any right or interest in his fav- 
our and for this reason also he was liable 
to be evicted. 


4, The applicant/defendant resist- 
Ed the suit on various grounds. About 
non-registration it was pleaded that the 
document could not be registered as res- 
pondent No, 1 avoided to do so and gave 
repeated assurances that he would honour 
the lease. Besides, it was pleaded. that 
both parties were acting upon the lease 
and respondent No. 1 regularly received 
the rent even up to the current vear 1973. 

5. The learned Judge had original- 
ly framed seven issues but on a later 
date framed issue No. 8 relating to the 
validity of the unregistered lease deed, 
He held that the document was inadmis- 
sible in evidence and could not be look- 
ed into. 

6. The provisions of Section 107 
of the Transfer of Property Act as also 
Section 17 (1) (d) of the Registration Act 
make it compulsory that lease of im- 
movable property from year to year or 
for any term exceeding one vear can be 
made only by a registered instrument. 
Section 49 of the Registration Act, how~ 
ever, contains a proviso which is as fol- 
lows :—— 

“Provided that an unregistered docu- 
ment affecting immovable property and 
required by this Act or the Transfer of 
Property Act. 1882, to be registered may 
be received as evidence of a contract in 
a suit for specific performance under 
Chapter II of the Specific Relief Act. 1877, 
or as evidence of part performance of a 
contract for the purposes of Section 53-A 
of the Transfer of Property Act. 1882. or 
as evidence of anv collateral transaction 
not required to be effected by registered 
instrument,” 

7. This being a suit for possession 
by a lessor, the applicant/defendant who 
was admittedly in possession by virtue of 
ithe unregistered lease deed. could take 
shelter to protect his possession under 
Section 53-A of the Transfer of Property 
Act, Proviso to Section 49 specifically 
permits admission of an unregistered 
document for the purposes of Sec. 53-A. 
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of the Transfer of Property Act. Tt iş 
true that the applicant/defendant will not 
be able to claim any right under the 
terms of the lease but he will be entitled 
to prove the document as a contract for 
the purroses of Section 53-A of the Trans- 
fer of Property Act. In A. Razak Sab v. 
H, K. Gopal Setty. AIR 1974 Mys rË 
while considering a similar document the 
High Court held that the document could 
be relied on as evidence to prove posses- 
sion as tenant. The Mvsore High Court 
in the aboye case followed Rana Vidva 
Bhushan Singh v. Rati Ram. (1969) 1 
SCWR 341. In Rajendra Nath Sarkar v. 
Gour Gopal Ghosh. AIR 1971 Cal 163, 
it Was held that a deed of transfer is ad- 
missible in evidence in proof of part per- 
formance despite requirements for its re- 
gistration. The Calcutta High Court was 
dealing with a provision under the Ben- 
gal Tenancy Act (Section 26) which is 
analogous to Section 17-(1) (d) of the Re- 
gistration Act and Section 107 of the 
Transfer of Property Act. 


8. It is clear that the learned 
lower Court erred in holding that the un- 
registered lease deed was totally in- 
admissible even to prove a plea under 
Section 53-A of the Transfer of Property 
Act. ‘The order is therefore liable to be 
set aside, I will not make any comment 
On the observation of the learned lower 
Court in the last few lines of para. 6 of 
its order to the effect that the lease 
should be treated as a monthly lease. I 
may observe that this casual remark by 
the learned lower Court should not be 
treated as a final decision about the 
nature of the transaction, its validity and 
duration, 

9. Learned counsel for the res- 
pondents submitted that no interference 
was called for under Section 115. Code 
of Civil Procedure because there was no 
error of jurisdiction. True there is no 
error of furisdiction as such but the 
learned trial Judge acted with material 
irregularity in shutting out evidence at 
the preliminarv stage itself w'th the re- 
sult that virtually the apnvlicant/defendant 
became defenceless. This irregularity 
goes to the root of the matter and must 
be removed at this stage only. 


10. In the result the finding and 
order of the learned lower Court are set 
aside and the case is remanded for dis- 
posal on merits with advertence to my 
observations about the limited purpose 
for which the document in aueéstion can 
be admitted in evidence, Parties shall 
bear their own costs. Thev are directed 
to appear before the learned lower Court 
on 18-2-1975. 
Revision allowed. ` 
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Jose Inacio Lourenco. Plaintifi-Ap- 
pellant v. Kec Hamza and another, Defen- 
dants-Respondents, 


First Civil Appeal No. 4 of 1974, D/- 
27-1-1975. 

(A) Negotiable Instruments Act (1881). 
Section 118 — Execution of pronote ad- 
mitted — Court.is bound to presume that 
instrument was made for consideration — 
Burden of proving contrary is on maker 
of pronote, AIR 1961 SC 1316, Distin- 
guished, (Paras 7, 12) 


(B) Negotiable Instruments Act (1881), 
Ss. 27 and 28 — Pronote — Whether 
maker has executed it as agent or re- 
presentative of another — Instrument 
alone, and not surrounding circumstances, 
should be looked at to determine promi- 
sor or promisee. (1972) 1 Andh WR 7 and 
AIR 1941 Mad 417 (FB), Rel. on. 
(Para 8) 


(C) Negotiable Instruments Act (1881), 
S. 32 — Pronote — Liability of maker — 
If affected if he executed it as guarantor 
or surety, (Contract Act (1872), S. 126). 

Where in a suit on pronote against 
the maker. the defendant contended that 
he executed it only to guarantee ‘repay- 
ment of the debt by his brother-in-law’ 
and produced an agreement between him 
and his brother-in-law. 

Held that the agreement would not 
have any effect on obligation arising be- 
tween plaintiff and defendant under the 
pronote and that even if the defendant’s 
case that he executed it as guarantor of 
surety is accepted as correct this would 
amount to a proper consideration and 
would bind defendant to honour the pro- 


note. (Paras 9, 11, 12) 
Cases Referred: Chronological Paras 
(1972) 1 Andh WR 7 8 


AIR 1961 SC 1316 = 1961 Andh LT 601 7 
AIR 1941 Mad 417 = (1941) 1 Mad LJ 441 
(FB) 8 
C. F. Alvares. for Appellant: 
Navelkar, for Respondents. 


JUDGMENT :- This is a plaintiffs 
appeal. His suit on foot of a promissory 
note dated 21-6-1969 for recovery of 
Rs. 30.000/- and interest has been dis- 
missed by the trial Judge. 

2. Defendant No. 1 admitted ex- 
ecution of the promissory note in sult. 
He also admitted that plaintiff had made 
a demand on 25-5-1970 but the defendants 
did not honour it. 

3. Plaintiff's case was that defen- 
dant No. 1 signed the promissory note in 
question on receipt of Rs. 30,000/-. as loan 
which he was liable to pay with interest. 
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4, The defence was that no amount 
was received by defendant No. 1 and the 
promissory note was without considera- 
tion. It was pleaded that one Shaikh 
Daud, brother-in-law of defendant No. 1 
owed some amount to the plaintiff. At 
the instance of the said Shaikh Daud, de- 
fendant No. 1 executed. the promissory 
note in plaintiff's favour without receiv- 
ing any consideration. Shaikh Daud had 
promised to this defendant in writing that 
he would repay the amount of the pro- 
missory note to the plaintiff. The said 
Shaikh Daud later resiled from his pro- 
mise and prompted the plaintiff to bring 
this action against the defendants, 

5. The learned trial Judge framed 
only one issue which is as follows:— 

“Whether the promissory note was 
executed without consideration.” 

6. After examining the evidence 
the learned Judge held that no conside- 
ration passed to defendant No. I and the 
promissory note was executed. by him at 
the instance of Shaikh Daud who was the 
actual debtor. The learned Judge ob- 
served in para, 11 of his judgment that 
“defendant No. 1 sesse signed the 
hundi at the request of Shaikh Daud only 
to give a guarantee to the plaintiff”. On 
the basis of the finding that the transac- 
tion was in fact between plaintiff and 
Shaikh Daud and not between the plain- 
tiff and the defendant No. 1, the learned 
Judge dismissed the suit, 

7. Under Section 118 of the Nego- 
tiable Instruments Act there is a statu- 
tory presumption, unless the contrary is 


proved. that every Negotiable Instrument 


was made or drawn for consideration, In 
the present case defendant No. 1 admitted 
execution of the promissory note and the 
Court was bound to presume that the in- 
strument was made or drawn for conside- 
ration. The burden of proving the con- 
trary was on the. defendant. This legal 
Position is clear. Learned counsel for the 
respondents/defendants cited Kundan Lal 
v. Custodian Evacuee Property. AIR 1961 
SC 1316, probably to show that this pre- 
sumption was only a presumption of fact 
which could be rebutted by direct or cir- 
cumstantial evidence. Now, Section 118 
itself permits the drawer of a promissory 
note to prove facts which may rebut the 
presumption. In Kundanlal’s case this 
principle was reiterated and on facts it 
was held that the plaintiff had suppressed 
material documentary evidence which en- 
titled the Court to draw an adverse in- 
ference and treat it as a fact in rebuttal 
of the presumption arising under Sec. 118 
of the Negotiable Instruments Act. 

8. In the present case the defence 
plea was not maintainable and also not 
proved as facts. Firstly there was no rea- 
son to doubt the statement of the plain- 
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tiff that the loan was obtained by defen- 
dant No, 1 himself. The defence case 
that defendant No. 1 executed the pro- 
missory note because his brother-in-law 
Shaikh Daud wanted him to do 30 does 
not appear to be probable. The sum in- 
volved was substantial. Defendant No. 1 
as admitted by him was a fairly literate 
person and it was not conceivable that he 
would bind himself under a promissory 
note only to protect his brother-in-law. 
Further, the instrument alone can be 
looked into to determine the promisor 
or promisee, Surrounding circumstances 
cannot be looked into while deciding whe- 
ther the maker of a promissory note has 
executed it as the agent or the representa- 
tive of another. (D. Javarami Reddy v. 
Revathi Mica Co., (1972) 1 Andh WR 7: 
Sivagurunatha Pillai v. Padmavathi Am- 
mal, AIR 1941 Mad 417 (FB)). 


9. But assuming that defendant 
No. 1 executed the promissory note onlv 
to guarantee “repayment of the debt of 
his brother-in-law’, as observed by the 
learned lower Court, he could not be ex- 
onerated of his liability to the plaintiff. 
The contract between defendant No, 1 
and his brother-in-law Shaikh Daud. as 
evidenced by letter Exhibit 21 produced 
by the defendants would not have any 
effect on the obligation arising b=tween 
the plaintiff and defendant No. 1 under 
the promissory note, Plaintiff hed no- 
thing to do with the agreement between 
defendant No. 1 and his brother-in-law 
Shaikh Daud. 


10. This document Ex. 21 styled 
as a “private agreement’? shows that 
Shaikh Daud had promised to pay Rupees 
48,000/- to defendant No. 1 for which he 
had mortgaged his immovable property 
with him, In this document Shaikh Daud 
further agreed to pay Rs. 30,000/- after 
deducting the amount from the loan of 
Rs, 48,000/- to the plaintiff. This letter 
did indicate that Shaikh Daud hac in a 
separate contract with defendant No. 1 
promised to pay Rs. 30.000/- due against 
defendant No. 1 under the promissory 
note. However, this contract did not dis- 
charge the defendant of his liability under 
the promissory note. Plaintiff was not a 
party to this private contract between 
Shaikh Daud and defendant No. t and his 
claim could not be discharged by virtue 
of the said agreement. 

il. Thus even if the defence case, 
that the real debtor was Shaikh Daud and 
defendant No. 1 executed the promissory 
note in suit only as a guarantor or surety. 
is accepted as correct, this would amount 
to a proper consideration and would bind 
defendant No. 1 to honour the promissory 
note. It is obvious from the defence case 
itself that to the extent of the amount 
covered by the promissory note. plaintiff 
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had absolved the said Shaikh Daud, said 
to be the main debtor, of his ability and 
had accepted the guarantee or security of 
defendant No, 1 for repayment of the 
same. 

12. Thus firstly it should have 
been held that defendant No.:1 had failed 
to discherge the burden of proving that 
the promissory note was made without 
consideration. Secondly even if the de- 
fence was accepted. it would not in any 
way affect the liability of defendant No. 1 
as a guarantor or surety on behalf of his 
brother-in-law. Shaikh Daud, Either way, 
defendant No. 1 could not escape the 
liability. 

13, For reasons above the judg- 
ment ang decree of the learned lower 
Court are set aside and plaintiffs claim is 
decreed with costs throughout against de- 
fendant No. 1. Claim against defendant 
No, 2 is dismissed. She bears her own 
costs. Advocates fees Rs. 500/-, if certi- 
fied. The principal amount shall carry 
interest at the rate of 6% p.a. from the 
date of the suit till payment. 

Appeal allowed. 
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Ananta Pondu Porobo Desai and 
others, Avpellants v. Smt. Lalita Poi, 
Respondent, 

Misc. Civil Appeal No. 2 of 1974, D/- 
20-1-1975. 

(A) Civil P. C. (1908), 0. 9. R. 9 —~ 
-~ Application to set aside ex parte de- 
cree — It should be by the party or on 
its behalf by the advocate — Application 
by advocate on his own behalf — Not 
maintainable. 

Upon “he dismissal of the suit for de- 
fault, the Wakalatnama given by the 
plaintiff ceases to have anv effect and the 
pleader has no locus standi whatsoever in 


any subsequent proceedings, AIR 1958 
Andh Pra 652, Rel. on. (Para 2) 
(B) Civil P. C. (1908), 0.9. R. 9 — 


Sufficient cause — Presence of party on 
the date of hearing necessary — Party 
and Advocate both absent —- Non-appear- 
ance of Advocate — Whether a sufficient 
cause for non-appearance of the party. 


Failure of a lawyer to appear for no 
fault of a party is not necessarily suffi- 
cient cause for non-appearance of the 
party, (Para 6) 

Where the appearance of the party 
was necessary and the party knew the 
date of hearing but the partv and its ad- 
vocate both remained absent on the date 
of hearing, it was held that the partv to- 
tally failed to show that it made honest 
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efforts in prosecuting the case and there- 
fore the dismissal of the application under 
Order 9, Rule 9 was justified. Had the 
advocate asked the party not to remain 
present the matters would have been dif- 
ferent. The fact that the advocate did 
not ask the party to remain present was 
not a sufficient cause for non-appearance 
of the party. AIR 1959 Cal 389 and AIR 
1964 Orj 104 and AIR 1962 All 407. Dist. 
(Paras 5. 6) 


M. P. Shinkre, for Appellants: B. 
Reis, for Respondent. 
Cases Referred: Chronological Paras 


AIR 1964 Orissa 104 6 
AIR 1962 All 407 = 1962 All LJ 495 6 
AIR 1959 Cal 389 = 63 Cal WN 300 6 
AIR 1958 Andh Pra 652 = ILR (1957) 
Andh Pra 361 2 
JUDGMENT :— This appeal iş filed 
against the order dated 15-12-1973 passed 
by the Senior Civil Judge, Quenem. dis- 
missing an application made bv the ap- 
pellants/plaintiffs under O. 9. Civil P. C. 
for setting aside an order of dismissal of 
the suit for default, 


2. The hearing of the suit was 
fixed for 5th April 1973. The date was 
fixed for hearing the evidence of the 
plaintiffs, On the previous dav of hear- 
ing the plaintiffs and their advocate Shri 
Laximona Naik were present in Court. 
On 5-4-1973 neither the plaintiffs nor their 
advocate was present and the suit was 
dismissed for default. The advocate Shri 
Naik made an application under O. 9. R. 9. 
Civil P, C. which was dismissed bv the 
impugned order. The application was 
made by Shri Naik on his.own behalf. 
All the grounds given in the application 
are grounds which relate to the inability 
of Shri Naik to appear in Court. No 
mention whatsoever is made of the in- 
ability of the plaintiffs to appear in Court. 
Before me also it is not contended that 
the plaintiffs were fcr anv wood reason, 
unable to attend the Court on 5-4-1973 
for giving evidence. The application is 
supported by an affidavit of Shri Naik. No 
affidavit of the plaintiffs is placed on re- 
cord. A medical certificate to the effect 
that Shri Naik was indisposed and unable 
to attend the Court was also placed on 
record. In view of these facts it was con- 
tended by Shri Reis before the lower 
Court and before me. that the application 
as framed is not maintainable because an 
application under O. 9. R. 9 has to be made 
by the plaintiffs themselves or bv their 
advocate on their behalf. The present 
application was not made by Shri Naik 
on behalf of the plaintiffs but was made 
on behalf of himself, I entirely agree 
with this contention of Shri Reis. Upon 
the dismissal of the suit for default. the 
wakalatnama given by the plaintiffs to 
Shri Naik ceased to have anv effect and 
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Shri Naik would have no locus standi 
whatsoever in any subsequent proceed- 
ings. Apart from the fact that he did not 
make the application in question on be- 
half of the plaintiffs, there is the fact that 
even if he wanted to make it in the name 
of the plaintiffs he would not be entitled 
to do so. I am fortified in this view by 
the decision given by the Andhra Pradesh 
High Court in ‘The Hyderabad Import Ex- 
port Co., Secunderabad vy. The United 
Trading Co.. Bhagathikot, Jodhpur’, AIR 
1958 Andh Pra 652. I am in agreement 
with the learned trial Judge that for this 
reason alone the application has neces- 
sarily to be dismissed. No serious chal-. 
lenge could be made bv Shri Shinkre to 
this preliminary point raised by Shri Reis 
and accepted by the lower Court. 


3. It is contended by Shri Shinkre 
that Shri Naik made on the same day, 
before the lower Court. another applica- 
tion for adjournment on the ground of ill- 
ness: that that application was granted: 
and that that fact should be taken 
into consideration by the trial Court and 
the application for setting aside the dis- 
missal for default should be granted, I 
am unable to agree with Shri Shinkre. 
There is nothing on record to show that 
in the other case in which the application 
for adjournment was made the presence 
of the plaintiffs was necessary for the 
purpose of giving evidence and that mere- 
ly the presence of the advocate was not 
enough, It is also not known whether 
the application for adjournment was 
granted by the consent of the opposite 
side. It is quite possible that in the other 
case the presence of the plaintiffs was not 
at all necessary and that the hearing of 
the case had been fixed either for argu- 
ments or for cross-examination or for 
framing issues or for discussing some pre- 
liminary objection or for deciding some 
Other application. 


4. The presence of Shri Naik was 
not necessary for making an application 
for adjournment on the ground of ill 
health, Such an application could be 
sent by anyone and presented to Court. 
In the absence of any reason given as to 
why Shri Naik chose not to make anv ap- 
plication for adjournment before the 
lower Court in the present case. it is not 
open to argue that such an application 
would be made and that. if made. it 
would be granted. 


5. The suit was dismissed for de- 
fault because the plaintiffs who had to 
be present in Court for giving evidence 
remained absent and failed to justify 
their absence. The reason given bv Shri 
Naik that the plaintiffs were not told bv 
him to remain present in Court is un- 
acceptable. If the case was that Shri 
Naik had told the plaintiffs not to remain 
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present. the position would be alcogether 
different. It is not denied that the plain- 
tiffs were present in Court on the previ- 
ous dav of hearing and that they knew 
that the date 5-4-1973 had been fixed for 
hearing their evidence. It was therefore 
their duty to remain present in Court on 
that day. The least that could be ex- 
pected from the plaintiffs is thet they 
Should go to Shrj Naik to find out whe- 
ther their appearance could be dispensed 
with. It is evident from the records that 
the plaintiffs did not contact Shri Naik in 
connection with the hearing of the suit 
on 5-4-1973. They could not remain ab- 
sent of their own accord as they did. They 
did so at their own risk, As I have al- 
ready stated the suit was not dismissed 
because of the absence of Shri Naik. but 
because of the absence of the plaintiffs 
and the plaintiffs have not come forward 
with any application for setting aside the 
order of dismissal and have not given any 
reason as to why they remained absent. 
There is therefore no reason given bv the 
plaintiffs, leave alone good reason. for 
their remaining absent, 


6. Shri Shinkre relies on ‘Mukta 
Devi Panda v. Harish Chandra Panda’. 
ATR 1964 Ori 104. However, in that case 
the plaintiff was told by her pleader not 
to come to Court and that bv itself was 
sufficient reason for remaining absent. It 
is interesting to note that in Mukta Devi 
Panda’s case the Court stated that the 
mere absence of a pleader or the fact that 
the pleader had some professional work 
elsewhere, by itself may not amount to 
sufficient cause. It was also held in ‘Tulsi- 
ram Bhagwandas v. Sitaram Srigopal’, 
AIR 1959 Cal 389. referred to in Panda’s 
case, that the failure of a lawver to ap- 
Pear in a case for which his client is in 
no wav responsible, “may not always be” 
a sufficient cause for non-appearance. It 
appears from the dicta in these two cases 
that the failure of a lawyer to appear for 
no fault of the party is not necessarily 
sufficient cause for non-appearance of the 
party. In Tulsiram’s case the party had 
arranged for his due representation in 
Court. In the case before me even if the 
plaintiffs had arranged for Shri Naik to 
be present in Court they could not be said 
to have arranged for their due represen- 
tation in Court because their presence in 
Court on 5-4-1973 was necessary for the 
purpose of recording their evidence. In 
‘Juggi Lal Kamla Pat v. Ram Janki 
Gupta, AIR 1962 All 407 on which Shri 
Shinkre relies in support of his case, it 
was clearly shown that it could not be 
said that the plaintiff was not acting 
honestly or was not interested in the pro- 
secution of the case. It was held that if 
the party was trying to appear on the 
day fixed in the case and if he made 
honest efforts in that behalf, even though 
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the manner in which he proceeded. about 
the task was not likely t> achieve the pur- 
pose it could not be said that the party 
had misconducted himself or acted with 
gross negligence. That case ig therefore 
distinguishable from the present one, Be- 
Sides. the order of dismissal for default 
in that case was passed in appeal. Un- 
like what happened in that case the plain- 
tiffs in the present case have totally fail- 
ed to show that they have made honest 
efforts in prosecuting the case. In Tulsi- 
ram’s case it was held that if non-appear- 
ance of the pleader is the perty’s non- 
appearance, it is not fair to hold that 
there is no sufficient cause. That how- 
ever is not the position in the present 
case. As I have said, in the case before 
me the plaintiffs had themselves to appear 
before the Court together with their ad- 
vocate and their advocate’s appearance 
would not dispense with their own ap- 
pearance. 

T: In the circumstances I find no 
substance in this appeal. The appeal is 
dismissed with costs, 

Appeal dismissed. 
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K. N. SHUKLA, Addl. J. C. 
Vencu Gopal Tari ard others, Appel- 
lants v, Nilconta S. Xete and others. Res- 
pondents. 


First Civil Appeal No. 40 of 1971. D/- 
17-1-1975. 


(A) Civil P. C. (1908). O. 13, R. 2 — 
Obiect — Prevention of parties from 
manufacturing evidence during trial — 
Provision not applicable to publie docu- 
ments which are above suspicion. 

(Para 6) 


(B) Civil P. C. (1908), O. 41, R. 23 — 
Rejection of public documents by lower 
Court — Judgment vitiated — Walid 
ground for remand. 

Where the trial Court should have 
admitted snd considered certified copies 
of public document in evidence, its failure 
to do so vitiates the judgment and ren- 
ders a remand necessary. (Para 6) 


(C) Civil P. C. (1908). O. 26. R. 9 — 
Scope — Identity of suit property in dis- 
pute — Commission for local investiga- 
tion — Advisable. 

Where there is a dispute as regards 
the identity of the suit property alleged- 
ly bearing two different registration 
numbers, the trial Court should appoint 
a Commissioner. preferably a trained sur- 
veyor to examine whether the property 
bearing two different nurnbers is in fact 
the same. (Para 7) 
Cases Referred: Chrorologica] Paras 
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4, The present revision application 
is filed against the aforesaid order pass- 


ed by the learned Civil Judge. Mr, Kaji, 
learned Advocate for the plainiff vehe- 
mently contended that the order i passed 
by the learned Civil Judge for taking the 
writings of the defendant in presence of 
the court with a view to supply the stan- 
dard writings to the Government Exami- 
ner of Questioned Documents for compa- 
rison with the disputed writings, was 
without jurisdiction and not warranted 
by any provisions of law, therefore, the 
order passed by the learned Civil Judge 
should be set aside. On the other hand 
Mr. S. N. Shelat, learned Advocate for 
the defendant vehemently relied upon 
Rule 78 of Chapter VII of Civil Manual, 
Volume I, and contended that the learn- 
ed Civil Judge was justified in passing the 
order in question under the provisions of 
the aforesaid Rule 78, First I will consi- 
der the contention raised by Mr. Shelat, 
learned Advocate for the defendant as to 
whether the Court had power under R, 78 
of the Civil Manual to pass the impugned 
order. In clause (B) of sub-rule (2) of 
Rule 78 it is provided that the applica- 
tions from private parties in Civil suits in 
Indian Union Courts for examining the 
Government Examiner of Questioned 
Documents as a witness will be accepted 
only on requisition from the court in 
which the case is being heard. Therefore, 
if a private party in a civil suit wants 
services of the Government Examiner of 
Questioned Documents. he has to make an 
application to the court and it is for the 
court to take further steps necessary to 
obtain services of the Government Exa- 
miner of Questioned Documents. In sub- 
rule (2) of Rule 78 it is also clarified that 
even if a reference is made by a court 
suo motu in civil cases in which the State 
is not a party, the cases would be deem- 
ed to be the cases from private parties 
for the purpose of rules. Sub-rule (3) 
fives discretion to the Government Exa- 
miner of Questioned Documents whether 
to accept the applications or not, but he 
may refuse the application if it cannot be 
undertaken without detriment to his other 
work. Sub-rules (4) and (5) provide for 
the fees to be charged by the Govern- 
ment Examiner of Questioned Documents. 
The other sub-rules provide for other in- 
cidental matters. Therefore, in Rule 78 
there is no provision enabling to take 
writings of a party or a witness in pre- 
sence of the court with a view to supply 
the standard writings for comparison with 
the disputed writings. However, Mr. 
Shelat contended that the private party 
can examine the Government Examiner 
of the Questioned Documents as a witness 
according to sub-rules laid down in Rule 


78, under orders of the court. Therefore, 

it was open to the court to supply stan- 

dard writings of a party or a witness by 
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dictating to the party or the witness in 
presence of the Court with a view to sup- 
ply standard writings for comparison with 
the questioned writings, I am unable to 
accept this contention of Mr. Shelat. The 
provisions of sub-rules in Rule 78 only 
provide that when a private party wants 
the services of the Government Examiner 
of the Questioned Documents, it can be 
done so only on requisition from the 
Court in which the case is being heard. 
Therefore, there is no substance in the 
contention of Mr. Shelat, learned Advo- 
cate for the defendant that the order 
passed by the learned Civil Judge was in 
compliance with the provisions of Rule 78 
in Chapter VII of the Civil Manual, 
Volume I. Section 73 of the Indian Evi- 
dence Act, 1872, empowers a court in 
order to ascertain whether a signature, 
writing, or seal is that of the person by 
whom it purports to have been written 
or made, any signature, writing, or seal 
admitted or proved to the satisfaction of 
the Court to have been written or made 
by that person may be compared with the 
one which is to be proved, although that 
signature, writing, or seal has not been 
produced or proved for any other pur- 
pose, Also Section 73 of the Act em- 
powers the court to direct any person 
present in Court to write any words or 
figures for the purpose of enabling the 
Court to compare the words or figures so 
written with any words or figures alleged 
to have been written by such person. 
Section 73 of the Indian Evidence Act is 
the only provision where a court is em- 
powered to direct any person present in 
Court to write any words or figures for 
the purpose of enabling the Court to com- 
pare the words or figures so written with 
any words or figures alleged to have been 
written by such person. Now the ques- 
tion is whether under the provisions of 
Section 73 of the Indian Evidence Act, a 
court has any power to dictate to any wit- 
ness or party to write any words or 
figures so that the words or figures writ- 
ten by that witness or party may be used 
as the standard writings or figures of 
that witness or party for comparison with 
any words or figures alleged to have been 
written by such person. The relevant 
part of Section 73 reads as under:— 


“The Court may direct any person 
present in Court to write any words or 
figures for the purpose of enabling the 
Court to compare the words or figures so 
written with any words or figures alleged 
to have been written by such person.” 
A plain reading of the aforesaid provision 
of Section 73 shows that the clause limits 
the power of the court only to direct a 
person present in Court to write any 
words or figures only where the Court 
itself is of the view that it is necessary 
for its own purposes to take such writing 
in order to compare the words or figures 
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so written with any words or figures al- 
leged to have been written by such per- 
son. However, the aforesaid provision of 
Section 73 does not empower the court to 
direct any witness or party present be- 
fore the court to take such writing 
for the purpose of its evidence or its own 
case or for the purpose of using the said 
writing or words or figures as standard 
writings or figures for the purpose of com- 
parison with the disputed writings. The 
said provision of Section 73 of the Evi- 
dence Act came up for interpretation be- 
fore a Single Judge of the Bombay High 
Court in AIR 1958 Bom 207, State v. 
Poonamchand Gupta. While interpreting 
the aforesaid provision of Section 73 of 
the Evidence Act, it is observed that in 
terms the second clause limits the power 
of the Court to directing a person pre- 
sent in Court to write any words or 
figure only where the Court itself is of 
the view that it is necessary for its 
own purposes to take such writing in 
order to compare the words or figures 
so written with any words or figures 
alleged to have been written by such 
person. The power does not extend ta 
permitting one or the other party before 
the Court to ask the Court to take such 
writing for the purpose of its evidence or 
its own case. Also the aforesaid provi- 
sion of Section 73 was interpreted in AIR 
1958 Cal 123, Hiralal Agarwalla v. The 
State. In the aforesaid decision it is ob- 
served that Section 73 cannot be constru- 
‘ed as an instrument of case or a device 
to be used for the advancement of any 
party, either the prosecution or the ac- 
cused. It is one of those sections where 
large powers are given to the court with 
the obvious object of enabling the court 
to find out the truth and to do complete 
justice between party and party; any 
other use of it would be wholly unjusti- 
fied. It is also observed that in so far as 
the magistrate wants to be satisfied as to 
the genuineness or otherwise of certain 
writings it is quite open to him to ask the 
accused to write out certain words and 
figures in order that a comparison might 
be made between them and the disputed 
writings; but it is certainly not open to 
the Magistrate to hand the document over 
to the prosecution in order that they 
might make use of it as a piece of their 
own evidence, nor can he send the docu- 
ments to an expert who is a prosecution 
witness. 


5. From the aforesaid discussion it 
is very clear that the second clause of 
Section 73 of the Indian Evidence Act 
permits the court to direct any person to 
write words and figures for the purpose 
of comparison and such comparison is to 
be with a view to enable the court io form 
its own conclusion and in order that it 
might do the complete justice be- 
tween party and party. The court is 
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not entitled under Section 73 of the Evi- 
dence Act to assist a party to the pro- 
ceedings by asking any person to write 
any words or figures with a view that the 
words or figures may be used as standard 
writings for comparison with the alleg- 
ed writings or figures, Section 73 entitles 
the court to assist itself to come to a pro- 
per conclusion in the interest of justice. 
Therefore, it is very clear that the learn- 
ed Civil Judge had no authority to take 
the writings from the defendant in pre- 
sence of the court with a view that the 
said writings may be used as the stan- 
dard writings for comparison with the al- 
leged disputed writings so as to assist the 
party. In view of the aforesaid discus- 
sion, the order passed by the learned Civi] 
Judge is liable to be set aside. 

6. In the result I allow this revi- 
sion application, set aside the order pass- 
ed by the learned Civil Judge on 11th 
February, 1974 and reject the application 
filed by the defendant, Rule made abso- 
lute. However, there will be no order as 
to costs under the circumstances of the 
case, 

Revision petition allowed, 


AIR 1975 GUJARAT 98* 
C. V. RANE, J. 


Becharbhai Lavjibhai and others, Ap- 
pellants v. Modh Patel Khushalbhai 
Ravjibhai, Respondent, 


Second Appeal No. 586 of 1970, D/- 
22-8-1974.** 

(A) Evidence Act (1872), S. 92 Pro- 
viso (6)— Construction of a sale deed — 
Extrinsic evidence can be considered — 
Such consideration raises a question of 
law and can be considered in second ap- 
peal. (Civil P. C. (1908), Ss. 100-101). AIR 
1950 SC 15 and AIR 1962 SC 1314 and 
AIR 1966 SC 1652, Rel. on; AIR. 1940 Bom 
225, Distinguished; AIR 1964 Orissa 63, 
Dissented from. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1652 = (1964) 5 SCR 905 5 
AIR 1964 Orissa 63 = 29 Cut LT 666 4,7 
AIR 1963 SC 302 = (1963) 3 SCR 604 7 
AIR 1962 SC 1314 = 1962 Supp 3 oe 

549 
AIR 1950 SC 15 = 1950 SCR 30 6 
AIR 1940 Bom 225 = 42 Bom LR 399 4 
(1934) Second Appeal No. 713 of 1934 
(Bom.) 8 

K. A. Mehta for A. H. Mehta, for Ap- 

pellants; S. M. Soni, for Respondent. 


*(Only portions approved for reporting 
by High Court are reported here.) 

**(Acainst decision of B, L, Naik, Joint J. 
Ahmedabad (Rural) at Himatnagar in 
Civil Appeal No. 32 of 1969.) 
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JUDGMENT :— The plaintiff-respon- 
dent and his brother Gulabchand were 
the owners of fields bearing survey Nos. 
11, 12, 13, 14, 15 and 16 situated within 
the limits of the village Gota in Sabar- 
kanta district. They sold survey numbers 
11, 13, 14, 15 and 16 to deceased Bechar- 
bhai Lavjibhai and Patel Becharbhai 
Nathabhai by the sale deed executed on 
18-1-1954. A few years after the execution 
of the above sale deed plaintiff's brother 
Gulabchand died. According to the sale 
deed, survey Nos, 11, 13 and 15 are baga- 
yat lands: whereas the rest of the sur- 
vey numbers comprised of jirayat lends. 
According to the plaintiff, the purchasers 
of the aforesaid lands had no right to 
draw water from the well situated in 
survey No. 12 which continued to remain 
in possession of the plaintiff. In spite of 
the above position, the purchasers instal- 
led a pump on the above well for the 
purpose of drawing water for irrigating 
their own lands. They also wanted to 
make construction near the well. The 
plaintiff, therefore, filed a suit being civil 
suit No. 64 of 1968 in the court of the 
Civil Judge, Junior Division, Idar, to ob- 
tain an injunction restraining the afore- 
said persons from drawing water from 
the suit well and from installing the 
water pump on the suit well and making 
any construction near the well. 


2. The defendants by their writ- 
ten statement Exh. 31 denied the suit. Ac- 
cording to them, they had purchased the 
lands in question with a right to draw 
water from the suit well. They had also 
contended that, the suit was barred by 
estoppel, laches and acquiescence. 


3. The learned trial Judge dis- 
missed the suit in so far as it related to 
the prayer for permanent injunction res- 
training the defendants from taking water 
from the suit well by means of a Kos or 
Reuht. The rest of the suit was allowed. 
Being aggrieved by the decree of the trial 
Court, the plaintiff preferred an appeal 
to the court of the Joint Judge, Ahmeda- 
bad (Rural) at Himatnagar. The defen- 
dants had also filed § cross-objections 
which were dismissed by the learned 
Judge. The appeal preferred by the plain- 
tiff was allowed and all the reliefs asked 
for by him in the plaint were granted. 
Being aggrieved by the decree of the 
learned Joint Judge the defendants have 
come in appeal. The appellant No. 1 (de- 
fendant No, 1) having died during the 
pendency of the appeal, his legal repre- 


sentatives have been brought on record. ° 


4, The fate of the suit as well as 
this appeal depends on the construction 
of the sale deed executed by the respon- 
dent and his deceased brother in favour 
of the defendants. As it has not been spe- 
cifically stated in the sale deed Exh. 68 
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that, the defendants had a right to draw 
water from the suit well, the parties were 
allowed to adduce evidence to facilitate 
the construction of the sale deed. It is 
argued by the learned advocate for the 
appellants that, the construction of a 
document raises a question of law and 
hence, it would be open to the court to 
consider not only the sale deed but also 
the relevant evidence on record for the 
purpose of finding out whether, the defen- 
dants were given any right to draw water 
from the suit well, The learned advocate 
for the respondent has, however, relying 
on the decisions in the case of Gurunath v. 
Suryakant (AIR 1940 Bom 225) and Basu- 
dev Das v. Somenath Das (AIR 1964 Ori 
63), argued that, the finding of the learn- 
ed Joint Judge on the construction of the 
sale deed on the basis of the evidence on 
record is a finding of fact and hence, it 
cannot be interfered with in a Second 
Appeal. : 


5. According to the decision of 
the Supreme Court in the case of Chuni- 
lal V. Mehta v. C. S. & M. Co, Ltd. (AIR 
1962 SC 1314) it is well settled that the 
construction of a document of title or of 
a document which is the foundation of 
the rights of parties necessarily raises a 
question of law, In the case of Bhusawal 
Municipality v, A. E., Co. Ltd. (AIR 1966 
SC 1652) it has been laid down that ‘Mis- 
construction of a document which is not 
merely of evidentiary value but is one 
upon which the claim of a party is based 
would be an error of law and the High 
Court in second appeal would be entitled 
to correct it’. In view of the above deci- 
sions and other decisions of the Supreme 
Court, it would be open to construe the 
sale deed Exh. 68 for the purpose of find- 
ing out whether, according to the sale 
deed, any right to draw water was also 
transferred to the defendants. The learn- 
ed advocate for the respondent also con- 
cedes the above point, but, according to 
him, in view of the peculiar circumstan- 
ces of the case mentioned above, the find- 
ing of the learned Joint Judge on the 
point based on the interpretation of the 
sale deed Exh. 68 in the light of the ex- 
trinsic evidence on record, is a finding of 
fact and hence, it cannot be interfered 
with in a second appeal, 


6. Before I proceed to consider 


‘the authorities cited by him in support 


of his above contention, I may point out 
that, according to proviso (6) to Section 
92 of the Indian Evidence Act, it is per- 
missible to construe the sale deed in ques- 
tion in the light of the evidence adduced 
by the parties on the point. The above 
position is also not disputed by the learn- 
ed advocate for the respondent, and if 
any authority is needed on the point it is 
provided by the decision of the Supreme 
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Court in the case of Abdulla Ahmed v. 
Animendra Kissen (AIR 1950 SC 15). The 
proviso (6) to Section 92 of the Indian 
Evidence Act reads as under: 


“Any fact may be proved which 
shows in what manner the language of 
a document is related te existing facts.” 
In the case of Abdulla Ahmed (supra) 
the Supreme Court has observed: 


“Extrinsic evidence to determine the 
effect of an instrument is permissible 
where there remains a doubt as to its 
true meaning, Evidence of the acts done 
under it is a guide to the intention of the 
parties in such a case and particularly 
when acts are done shortly after the date 
of the instrument.” 


In view of the clear provisions of Section 
92 of the Indian Evidence Act, and the 
aforesaid decision of the Supreme Cour! 
it becomes evident that, extrinsic evi~ 
dence can be taken into consideration for 
the purpose of construction of the sale 
deed Exh, 68 in this case. Now, according 
to the decisions of the Supreme Court 
referred to above, the construction of a 
document raises a question of law and 
hence, in view of Section 100 of the Civil 
Procedure Code, that question can be 
considered in a second appeal. Once the 
above position is accepted, there is no 
reason as to why, extrinsic evidence as 
contemplated by Section 92 of the Indian 
Evidence Act should not be taken into 
consideration for the purpose of ccnstruc~ 
tion of a document of title in a second 
appeal. In the present case, the learned 
Joint Judge has construed the sale deed 
Exh. 68 in a perticular manner in the 
light of extrinsic evidence, Under these 
circumstances, in order to find out whee 
ther, his interpretation of the deed is cor~ 
rect or otherwise, it is absolutely necese 
sary for me to construe the sale deed 
with the aid of extrinsic evidence. It 
would be extremely difficult to give a 
correct finding on the pcint or to take a 
different view in the matter by constru» 
ing the sale deed merely on the basis of 
its recitals especially when, it is essential 
and there is no legal bar to take the aid 
of extrinsic evidence for the construction 
of the deed. As observed above, construc~ 
tion of a document raises a question of 
law and when, according to the law of 
evidence, it is permissible to take the aid 
of extrinsic evidence for the purpose of 
construction of a document of title, it 
does not stand to reason to say that, con~ 
struction of such a document with | the 
aid of extrinsic evidence does not raise a 
question of law. 


OL The above position does not 
seem to have been considered by the 
Division Bench of the Orissa High Court 
in the case of Basudev Das AIR 1964 Or) 
63 (supra). In that case, there was a ques~ 
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tion of construction of a sale certificate. 
The two lower courts relying on the rele~ 
vant evidence on the record, took the 
view that, the sale certificate actually 
related to survey No. 185 and that there 
was a misdiscription of the plet by giving 
the wrong survey number 186. The learn. 
ed Single Judge of that court however, 
took a contrary view and reversed the 
judgments of the two lower courts. In 
appeal the Division Bench observed: 


“The limitations of the High Court in 
second appeal have been reiterated in 
several decisions of the Supreme Court 
including the latest, unreported decision 
in Ramchandra Iyer v. Ramalingam Cheta 
tiar, Civil Appeal No. 284 of 1959, D/- 
10-8-1962 = (AIR 1963 SC 362). It has 
been laid down that a mere finding of 
fact cannot be interfered with however 
gross and inexcusable it may be. It is 
true that the sale certificate (Exh. B) is a 
document of title and the construction of 
a document of title has always been held 
to be a question of law. But in the pre- 
sent case, the question is not merely one 
of construction of a document of title, it 
is a case of construing a document in the 
light of extrinsic evidence adduced by 
the parties, namely the evidence of D.W, 
1. Appreciation of the evidence of D.W. 1 
will be a simple question of fact. It is 
true that he is the husband of defendant 
No. 2 and is a highly interested party 
but once the two courts of fact have be- 
lieved the testimony and construed the 
Sale certificate in the light of his evi- 
dence, it is difficult to say that any ques- 
tion of law arises.” 


It will appear from the above observa- 
tions that, even though, according to the 
learned Judges, the construction of a 
document of title was a question of law, 
they took the view that, when a docu- 
ment is to be construed in the light of 
extrinsic evidence, it is not a question of 
law. They have not given any reasons as 
to why the construction of a document in 
the light of extrinsic evidence is not a 
question of law. In this connection, I 
have already pointed out that, according 
to the provisions of Section 92 of the 
Indian Evidence Act, extrinsic evidence 
can be looked into for the purpose of con- 
struction of a document of title. In view 
of the above clear provisions of the law, 
there is no reason to take the view that, 
the construction of a document of title 
would cease to be a question of law, if 
for the purpose of conscruction of that 
document aid of extrinsic evidence is 
taken. It should further be remembered 
that, if the above view oZ the Orissa High 
Court is accepted, the High Court would 
never be in a position to determine the 
correctness or otherwise of a nding of 
the lower appellate court in a case like 
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the present one and this would lead to 
absurd results. According to me, for the 
purpose of attracting the provisions of 
aSection 100 of the Civil Procedure Code, 
no distinction can be made in the con- 
struction of a document merely on the 
basis of its contents and the construction 
of that document with the aid of extrin- 
sic evidence. I am, therefore, unable with 
respect to the learned Judges of the Divi- 
sion Bench, of the High Court of Orissa, 
to agree with their view in the case of 
Vasudev Das (supra). 


8. The decision of a Single Judge 
of the Bombay High Court in the case of 
Gurunath v, Suryakant (Second Appeal 
No. 713 of 1934 (Bom.)) (supra) on which 
reliance is placed by the learned advo- 
cate for the respondent does not support 
his above argument on the point. In the 
above case the dispute related to the 
- right of the plaintiff-respondents to re- 
deem certain mortgages created over cer- 
tain properties which at one time formed 
part of their joint family property. It 
was the case of the plaintiff that, the 
right to redeem the mortgages subsisted 
in them alone inasmuch as the properties 
comprised in the documents had been 
allotted to their share upon a family 
division, evidenced by certain awards of 
September 1877. The counter-version was 
that those awards were ineffective to 
create a title to those properties in the 
plaintiffs exclusively inasmuch as they 
were not made decrees of the court and 
not acted upon and that the right to re- 
demption was barred by the adverse 
possession. Both the courts below found 
that the awards were acted upon as far 
as practicable, except where the claim 
founded upon them had in one or twe in- 
stances not been recognized in a suit to 
enforce those awards and that the parties 
were divided since the date of the awards, 
that is, in September, 1877. When the 
matter went to the High Court in second 
appeal, it took the view: 


“That finding, if it were based purely 
upon the legal effect of the awards, could 
be questioned in second appeal. But it 
was based upon certain admissions and 
other evidence of contemporaneous acts 
Suggesting that the awards synchronized 
with the date of the actual separation. 
That finding being a finding of fact must 
therefore be accepted in these appeals.” 
It does not appear from the judgment in 
the above case that, it involved the ques- 
tion of construction of any document. 
There is no reference to Section 92 of the 
Indian Evidence Act in the judgment of 
Wassoodev J. It appears that, the parti- 
cular finding that was challenged was 
based not only upon the legal effect of 
the awards but, also on certain admissions 
and other evidence of contemporaneous 
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acts suggesting that the awards synchro- 
nized with the date of the actual separa- 
tion. Thus, in view of the peculiar cir- 
cumstances of the case, it was held that, 
the finding of the lower appellate court 
on the above point was a finding of fact 
and hence, it must be accepted in a 
second appeal. This shows that, the above 
decision is not applicable to the point 
raised in this appeal as regards the con- 
struction of the document in the light of 
extrinsic evidence, For the reasons al- 
ready mentioned I am of the view that, 
it is open to this court in a second appeal 
to construe the document of title in the 
light of extrinsic evidence as it involves 
a question of law as contemplated by 
Section 100 of the Civil Procedure Code. 

Appeal allowed. 
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Laxmiben and others, Appellants v. 
Chandrawadan Chhotalal Soratwalla and 
others, Respondents. 

Second Appeal No. 643 of 1969, 
27-3-1974 * 

(A) Civil P. C. (1908), S. 96 and O. 20, 
Rr. 15 and 16 — Appeals against preli- 
minary decrees — Subsequent appeals 
against final decrees — Delay involved in 
litigation —- Device to shorten time- 
factor. 

Every litigant involved in partition, 
partnership and accounts matters, where 
preliminary decrees are envisaged, is 
visited with the tragic consequences, 
namely, preliminary decrees subjected to 
appeals result in final decrees liable to 
further rounds of equally time consum-~ 
ing appeals, The time-factor can be radi- 
cally shortened by a simple device, If, 
for instance, all the appeals arising out 
of the preliminary decrees are en-bloe 
posted for hearing, in two or three sit- 
tings all the old arrears can be wiped 
out. And if every year this formula is 
applied, there would remain no such 
matter pending for more than one year. 

(Para 4) 

N. C. Shah, for Appellants: I. Q. 
Bhatt, for Respondent No. 1. 

JUDGMENT :— This is a second ap- 
peal by the heirs of original defendant 
No. 1 which was opened but not argued 
by the learned counsel for the appellants 
on realising that what he considered to 
be a grievance was not in point of fact 
a grievance and that he was labouring 
under some misconception. 


Cnr Hit 
*(Against decision of A. K. Shah, Dist, J., 
Surat, in Civil Appeal No. 474 of 1967.) 


HR/AS/D394/74/GMI 
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Zz. The suit giving rise to the pre- 
sent appeal was instituted on October 22, 
1956 on behalf of a minor admitted to the 
benefits of a partnership, The suit was 
commenced under sub-section (4) of Sec- 
tion 30 for taking accounts of his share 
and for payment thereof to him and for 
severing his connection from the firm. 
The trial Court decreed the suit and pass- 
ed a preliminary decree on October 20. 
1967. The relevant direction was incorpo- 
rated in clause {1) of paragraph 28 of the 
judgment of the trial Court. By virtue of 
the said direction it was declared : “con- 
nection of plaintiff Chandravadan 
Chhotalal was severed with the suit firm 
on and from the date of the filing of the 
suit”. Now, admittedly the date of the 
filing of the suit was October 22, 1956. 
Therefore, the connection of the minor 
was severed with effect from October 22, 
1956 and accounts had to be made as per 
the valuation as on the date of the suit 
i.e. on October 22, 1956. This decree was 
confirmed by the District Court in appeal 
on February 18, 1969. 

The heirs of original defendant No. 1 
laboured under a miscenception that the 
decree directed severance of the connec- 
tion of the plaintiff with effect from the 
date of his attaining majority and not 
with effect from the date of the institu- 
tion of the suit. They thereupon appealed 
to the High Court. The matter was ad- 
mitted on October 24, 1969. It came up for 
hearing for the first time today on March 
27, 1974, 18 years after the suit was insti- 
tuted and 5 years after the District Court 
confirmed the decree’ passed by the trial 
Court. And today as soon as the matter 
was opened and the submission was urg- 
ed that the severance cannot be with 
effect from a date later than that of the 
institution of the suit and the assessment 
cannot be made as on a date later than 
that of the institution of the suit, the 
record was verified and it was realised 
that in fact the decree directed severance 
with effect from the institution of the 
suit and directed the assessment of the 
Share as on the said date, In fact, there- 
fore, what counsel considered to be griev- 
ance was not in reality a grievance at all 
for it was based on some misconception 
regarding the date. Upon realising this 
the learned counsel for the appellant 
could not press the appeal. 

3. The appeal, therefore, fails and 
is dismissed with costs, 


4, Before the obsequial ceremo- 
nies are over, now is the time to lament 
over an avoidable tragedy. The matter 
will now have to go back to the trial 
Court and a final decree will have to be 
passed. That final decree may be subject- 


ed to an appeal which may be subjected . 


to a further appeal to the High Court. 
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All this will take years. In the present 
case the preliminary decree is being con- 
firmed 15 years after the institution of 
the suit. The second appeal is being dis- 
posed of in the aforesaid circumstances 5 
years after the institution of the appeal. 
Every litigant involved in partition, part- 
nership and accounts matters, where pre- 
liminary decrees are envisaged is visited 
with these tragic consequences (prelimi- 
nary decrees subjected to appeals result 
in final decrees liable to further rounds 
of equally time consuming appeals). It is 
sufficient to break the heart of anyone’ 
who has the cause of justice at heart for 
if is nothing short of cruelty to make per- 
sons who admittedly have a share in joint 
properties and an interest in partnership 
properties wait for so many years, For 
ought we know he might not outlive the 
Court proceedings. There is no need to 
tolerate this state of affairs. The time- 
factor can be radically shortened by a 
simple device. If for instance all the ap- 
peals arising out of the preliminary de- 
crees are en-bloc posted for hearing, in 
the sittings (or if worse come to worse in 
three sittings), all the five-year old 
arrears can be wiped out. And if every 
year this formula is applied, there would 
remain no such matter pending for more 
than one year. According priority en-bloc 
to matters where delay hurts most stands 
to reason as also to principle, Thus if de- 
lay cannot be eschewed, at least its poi- 
sonous fangs can be removed. And it is 
not inappropriate to observe that consi- 
derations of pragmatism rather than that 
of protocol deserve to be preferred in 
order to make the prayer to the God of 
justice more sincere, more moving and 
more meaningful, 


Appeal dismissed. 
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Mrs. Sirinbai D. Daruwala, Petitioner 
v. Dr. Edalji Dhanjishe Anklesaria, Op- 
ponent. 


‘Civil Revn. Applu. No. 286 of 1974 
converted from First Appeal No. 38 of 
1974, D/— 14-3-1974.* 


(A) Succession Act (1925), S. 299 — 
Appeal under — Order rejecting prayer 
for treating application for probate as a 
suit — Order passed by Court under Ah- 
medabad City Civil Court Rules and not 
under the Succession Act — Order is not 
appealable. 


*(Against order of R. C. Israni, J., City 
Civil Court, Ahmedabad, D/- 24-8-1973.) 
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Section 299 contemplates very speci- 
fically only those orders which are pass~ 
ed by virtue of the powers conferred up- 
on the concerned Judge by the Act and 
“ by no other provision of law. Under the 
circumstances, at the time of deciding 
whether a particular order passed by a 
probate Judge is appealable under Sec- 
tion 299, the appellate court has to see 
whether learned Judge could have passed 
such an order under the provisions of 
the Succession Act or not. (Para 16) 


It cannot, however, be said that in 
order that an appeal can be preferred 
against the order passed by a Judge sit- 
ting in probate proceedings, the said 
order should be found appealable under 
the provisions of the Civil P. C. (1900) 2 
Bom LR 798 and AIR 1942 Bom 276 and 
AIR 1929 Rang 109, Relied on. (Para 19) 


(B) Ahmedabad City Civil Court 
- Rules, _ R. 199 — Provision about filing 
vrai within eight days — Not manda- 
ory. 


The provision in R. 199 about filing 
an affidavit within eight days in support 
of the caveat is not mandatory. The pro- 
hibition against the filing of an affidavit 
after the expiry of the period of eight 
days operates against the concerned party 
but it does not operate against the court 
because in a fit case it would be in inte- 
rest of justice to allow the defaulting 
party to file the required affidavit even 
after the time prescribed for the same 
has expired, (Para 25) 


(C) Ahmedabad City Civil Court 
Rules, R. 199 —— Affidavit in. support of 
caveat —— Details of objections on solemn 
affirmation already on record — Insist- 
ence on formal affidavit within eight days 
of filing of record would be a jurisdic- 
tional error, (Para 26) 


Cases Referred: Chronological Paras 
AIR 1965 All 211 = 1964 All LJ 830 17 
AIR 1956 SC 44 = 1956 Cri LJ 140 17 
AIR 1942 Bom 276 = 44 Bom LR 603 19 
AIR 1929 Rang 109 = 118 Ind Cas 401 19 
AIR 1926 Cal 180 = 90 Ind Cas 729 19 
(1912) ILR 39 Cal 563 = 16 Cal WN 662 


19 
(1900) 2 Bom LR 798 19 
(1894) ILR 21 Cal 539 19 


P. V. Nanavati, for Petitioner: K. N. 
aera with A. K. Mankad for Oppo- 
nent. 

_ _ JUDGMENT :— The question which 
is involved in this matter is whether the 
learned trial Judge of the Sth City Civil 
‘Court Ahmedabad was justified in reject- 
ing the appellant’s prayer to number the 
‘petition for probate filed by the respon- 
dent, as a suit, and to treat the same as 
such under Rule 201 of Ahmedabad City 
Civil Court Rules. The order which is 
attacked in this matter is passed by the 
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learned Judge in Civil Misc. Application 
No. 176/72 of his file and is sought to be 
challenged in this appeal. 

2. Shri Mankad, the learned advo- 
cate of the respondent, has, however, 
raised a preliminary objection to this 
appeal by contending that the order 
against which the appellant has made the 
grievance is not appealable and hence 
this appeal is not competent, 

3. Short facts of the case are that 
the respondent has filed an application for 
probate in the City Civil Court, Ahmeda- 
bad, under Section 276 of the Indian Suc- 
cession Act. The probate which is sought 
is with regard to the will said to have 
been executed by one deceased named 
Mrs. Tehmine Jamshedji Bhajiwala of 
Ahmedabad. The respondent, who has fil- 
ed this application for probate, is one of 
the brothers of the deceased, The appli- 
cation for probate was filed on 4th April, 
1972 and it showed the names of next-of- 
kins of the deceased according to the law 
of Parsi Intestate Succession. The court 
after receiving this application issued no- 
tices in accordance with law. Ome such 
notice was served on the appellant, who is 
the sister of the deceased. The appellant 
filed her objections to the application of 
probate on 6-12-72 as found at Ex. 29. By 
these objections, she contended that the 
will, which was propounded by the res- 
pondent, was not executed by the deceas- 
ed in sound disposing state of mind. 

4. The City Civil Court Rules con- 
template the filing of a caveat either be- 
fore or after the filing of an application 
for probate in the prescribed form, Such 
a caveat is also filed by the appellant on 
5-7-73 as found at Ex. 40. City Civil Court 
Rules further require that the caveator 
should file an affidavit in support of the 
caveat within 8 days of the filing of the 
caveat. However, it is an admitted posi- 
tion that the appellant failed in filing 
such an affidavit. 

5. If the caveator fails in filing an 
affidavit in support of the caveat, the 
rules provide that such a failure shall not 
prevent the court from granting the pro- 
bate or letters of administration of the 
propounded will. It appears from the re- 
cord of the case that the appellant-cave- 
ator not only did not file an affidavit in 
support of her caveat, within 8 days as 
prescribed by Rules, but also did not pre- 
fer to request the court to extend the 
time for filing the said affidavit. Instead, 
she seems to have relied upon the verifi- 
cation on oath which she is found to have 
made below the objections which she has 
filed on 6th December, 1972 vide Ex. 29. 

6. Rule 201 of the City Civil 
Court Rules provides that if the caveator 
files an affidavit in support of the caveat, 
the petition for probate or for letters of 
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administration should be numbered as a 
suit in which the applicant praying for 
the probate shall be the plaintiff and the 
caveator shall be the defendant. The rule 
further provides that procedure in such 
suit shall, as nearly as may be, according 
to the provisions of the Code of Civil Pro- 
cedure and the Ahmedabad City Civil 
Court Rules, Relying upon this rule the 
appellant-caveator requested the learned 
Judge of the lower court to number the 
respondent’s application for prebate as a 
regular suit and to try it as such. How- 
ever, the learned Judge rejected this pra- 
yer on two grounds, namely, (1) though 
the caveat has been filed in the prescrib- 
ed form on 5-7-73, notice thereof has not 
been issued by the Registrar, City Civil 
Court and this defect results in the posi- 
tion wherein no caveat has been filed; 
and (2) Rule No. 201, which is referred to 
above, has no application because the 
caveator has failed to file affidavit in sup- 
port of the caveat within 8 days of the 
filing of the caveat. These are the two 
grounds on which the learned Judge has 
rejected the caveator’s prayer for num- 
bering the application for probate as a 
suit. However, the learned Judge has, in- 
stead of granting the probate, further 
ordered that the respondent’s application 
for probate should be treated as Civil 
Mise. Application, which should be dis- 
posed of in accordance with law “after 
considering the objections filed on behalf 
of the objector’. In short, therefore, the 
learned Judge has held that the question 
of grant of the probate should be summa- 
rily disposed of without resorting to the 
regular procedure of a suit. It is against 
this order that the caveator has preferrec 
this appeal. 


T. As stated above, Shri Mankad. 
who appears on behalf of the respondent, 
has raised a preliminary objection about 
the maintainabilitv of the appeal, as ac- 
cording to him, the order passed by the 
lower court is not appealable and the 
matter is not governed by Section 299 of 
the Indian Succession Act, which contem- 
plates appeals from every order made by 
the District Judge by virtue of the 
powers conferred upon him under the 
Indian Succession Act. 

8. I first propose to deal with 
the preliminary objection raised by Shri 
Mankad on behalf of the respondent. 

9. The appellant-caveator has pre- 
ferred this appeal under Section 299 of 
the Indian Succession Act, which is here- 
inafter referred to as “the Act’. It is, 
therefore, necessary to examine the pro- 
visions of this section of the Act. The sec- 
tion is in the following terms: 

“Every order made by a District 
Judge by virtue of the powers hereby 
conferred upon him shall be subject to 
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appeal to the High Court in accordance 
with the provisions of the Code of Civil 
rene: 1908, applicable to all ap- 
peals.” 


In support of his contention, Shri Man-* 
kad has raised two points. He has first 
pointed out that it is not every order 
which is passed by a District Judge or a 
City Civil Court Judge in a probate pro- 
ceeding which is appealable under Sec- 
tion 299 of the Act, because this section 
speaks of only those orders which are 
passed by the Judge concerned “by vir- 
tue of the powers hereby conferred upon 
him”, According to Shri Menkad, there- 
fore, unless it is found that the order 
against which the grievance is made is 
the order passed by the learned Judge by 
virtue of the powers conferred upon him 
under the Act, the said ord2r does not 
become appealable. Skri Markad’s second 
contention was that even if it is held that 
the order concerned is passed by the 
learned Judge “by virtue of the powers 
conferred upon him under the Succession 
Act”, appeal to the High Court would 
lie only if such an order is appealable 
under the provisions of the Code of Civil 
Procedure, 1908. According to Shri Man- 
kad, the order passed by the learned 
Judge merely says that the matter shall 
not be proceeded with as a suit and since 
Sec. 104 of the Code of Civil Procedure 
does not contemplate an appeal against 
any such order, the present appeal is not 
competent. 


10. As against this, Shri Nanavati, 
who appears on behalf of the appellant- 
caveator, has contended that the order in 
question is an order passed by the learn- 
ed Judge of the City Civil Court “by vir- 
tue of the powers conferred upon him by 
the Act,” because, the procedure contem- 
plated by City Civil Court Rules is adopt- 
ed by him under the provisions of the 
Act. According to Shri Nanavati, since 
the learned Judge has exercised his juris- 
diction while sitting as a probate Judge 
any order passed by him as a probate 
Judge would be an order contemplated 
by Section 299 of the Act. On the second 
point raised by Shri Mankad, Shri Nana- 
vati has pointed out that the words “in 
accordance with the provisions of the 
Code of Civil Procedure, 1998" which 
appear in Section 299 of the Act, refer 
only to the procedure contemplated by 
the Code of Civil Procedure and do not 
control the right of the parties concerned 
to prefer an appeal if the order against 
which the grievance is made, falls within 
the scope of Section 299 of the Act. 


11. Alternatively, Shri Nanavati, 
contended that in case this court finds 
that the order passed by the learned 
Judge is not. appealable, this appeal 
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tion of Section 299 of the Act, an order 
passed by a probate Judge would be ap- 
pealable only if it is passed by virtue of 
the powers conferred upon him under the 
Act and not otherwise. This is obvious 
from the plain meaning of the words of 
Section 299 which speak of the order 
made “by virtue of the powers hereby 
conferred”, These words very clearly sug- 
gest that the order in question must be 
found to have been passed under some 
of the provisions of the Indian Succession 
Act, The use of the expression “hereby” 
makes this clear beyond any shadow of 
doubt. Now what the learned Judge has 
done in this case is to apply the provi- 
sions contained in the relevant rules 
framed by the High Court under Art. 227 
of the Constitution and Section 122 of the 
Civil Procedure Code for regulating the 
procedure of the work to be done by the 
City Civil Court at Ahmedabad. There is 
no provision in the Indian Succession Act 
under which such an order could have 
been passed by the learned Judge. This 
will be evident from the discussion which 


follows. 

13. So far as Indian Succession 
Act is concerned, the relevant provisions 
are contained in Chapter IV relating to 
the practice in granting and revoking the 
probates and letters of administration. 
Section 264 of this Chapter speaks about 
the jurisdiction of the District Judge in 
granting and revoking probates etc. Sec- 
tion 268 provides that proceedings of the 
court of District Judge in relation to the 
granting of probate and letters of ad- 
ministration shall, save hereinafter other- 
wise provided, be regulated, so far as the 
circumstances of the case permit, by the 
Code of Civil Procedure, 1908. So, accord- 
ing to Section 268 the probate proceedings 
are to be regulated so far as the circum- 


Stances of the case permit by the provi- 
sions contained in the Code of Civil Pro- 
cedure. Section 276 contemplates the par- 
ticulars to be mentioned in a petition for 
probate and Section 284 contemplates the 
lodging of caveats against grant of pro- 
bate or letters of administration. This 
caveat is to be lodged in the form set 
forth in Schedule 5, Section 285 provides 
that no proceedings should be taken 
on the petition for probate or letters of 
administration after the lodging of the 
caveat until after a proper notice to the 
caveator. Section 289 finally provides that 
when it appears to the District Judge or 
District delegate that probate of a will 
should be granted, he shall, grant the 
same under the seal of his court in the 
prescribed form. 

jå, These are the relevant provi- 
sions contained in the Indian Succession 
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Act governing the procedure to be adopt- 
ed by the Judge in the cases wherein a 
probate is prayed for. There is nothing in 
these provisions by virtue of which the 
Judge could pass the type of the order 
which is the subject-matter of this ap- 
peal. Under the circumstances, it is not 
possible to hold that the order against 
which the appellant has made a grievance 
is the one which is passed by virtue of 
the powers conferred upon the learned 
Judge by the Indian Succession Act. 


15. On the contrary, it is found 
that this order is passed by the learned 
Judge by virtue of the powers conferred 
upon him by Ahmedabad City Civil Court 
Rules, 1961. Chapter XIV of these Rules 
provides for testamentary and Intestate 
matters, Rule 165 of this Chapter says 
how an application for probate shall be 
made. Rule 180 further provides that in 
all applications for probate, notice of ap- 
plication shall be given to all the heirs 
and next-of-kin-of the deceased mention- 
€d in the petition. Rule 197 provides for 
filing of a caveat and says that any per- 
Son intending to oppose the issuing of a 
grant of Probate or Letters of Admin- 
istration, must either personally or by his 
advocate file a caveat in the court in 
Form No. 78, Reference to Rules 198 and 
199 shows that caveats can be filed both 
before the filing of the application for the 
probate and after the said filing. The 
caveat is prescribed to be filed in the 
following form: 

“To: the Registrar, 

Ahmedabad City Civil Court. 

Ahmedabad. 

Sir, 

Let nothing be done in the matter of 
estate of the abovenamed............ la 
deceased, who ...... epee 
on or about the day of............ 
without due notice to the above named 
caveator.” 


This form shows that a mere filing of 
caveat in this form would not give any 
idea as to the exact nature of objections 
which are sought to be raised by the 
caveator. It is for this reason that Rules 
198 and 199 contemplate the affidavits in 
support of the caveat giving the particu- 
lars as regards the right and interest of 
the caveator and the grounds of objection 
to the application. It is Rule 199 which 
is relevant for our purpose. It is as under: 

"199, Affidavit supporting caveat:-— 
In every case in which a caveat is filed 
before the filing of the application for 
Probate or Letters of Administration, an 
affidavit in support of the caveat shall be 
filed within eight days of the service of 
the notice of the filing-of the application 
for Probate or Letters of Administrations 
under the preceding rule and in other 
cases an affidavit in support of the caveat 
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shall be filed within eight days of the 
filing of the caveat, notwithstanding the 
court vacations, Such affidavit shall state 
the right and interest of the caveator, 
and the grounds of the objections to the 
application. If such affidavit be not filed 
within such time the caveat shall not pre- 
vent the grant of Probate or Letters of 
Administration. No such affidavit shall be 
filed after the expiration of the said eight 
days without the order of the Judge. A 
copy of such affidavit shall be supplied 
by the caveator to the petitioner for Pro- 
bate or Letters of Administration.” 

The relevant rule which follows there- 
after is Rule 201 which is in the follow- 
ing terms: 


201. Procedure: Upon the affidavit in 
support, of the caveat being filed, the 
petition for Probate or Letters of Admin- 
istration shall be numbered as a suit in 
which the petitioner shall be the plaintiff 
and the caveator shall be the defendant. 
The procedure in such ‘suit, shall, as 
nearly as may be, be according to the 
provisions of the Code of Civil Procedure 
and these Rules.” 


15-A. It is evident from the order 
passed by the learned Judge that he has 
relied upon the failure of the caveator to 
file an affidavit in support of the caveat 
within the time prescribed by Rule 199 
and has, therefore, refused to adopt the 
procedure contemplated by Rule 201. 


16. From the above reference to 
the relevant provisions of the Act as well 
as Ahmedabad City Civil Court Rules, it 
is clear that the order in question is the 
order passed by virtue of the powers 
which the Judge had under the Ahmeda- 
bad City Civil Court Rules and not by 
the virtue of the powers which he had 
under any of the provisions of the Act. In 
view of this position, the question which 
arises to be considered is whether this 
appeal is competent under the provisions 
of Section 299 of the Act, which contem- 
plates an appeal from only that order 
which is passed by virtue of the powers 
conferred upon the Judge under the 
Act. As already noted above, the use of 
the expression “hereby” is clearly sug- 
gestive of the fact that it is not every 
order passed by a probate Judge which is 
made appealable. But it is only that order 
which is passed under the provisions of 
the Act, which is made appealable by 
Section 299 of the Act, The fact that the 
Act contemplates that the probate pro- 
ceedings shall be regulated so far as the 
circumstances of the case permit, by the 
provisions of the Code of Civil Procedure, 
1908, would not make any difference be- 
cause Section 268 merely contemplates 
the regulation of the procedure and no- 
thing more. The only impact’ which Sec- 
tion 268 has on the provisions of the 
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Indian ,Succession Act is that the ‘préce- 
dure which can be adopted by tthe Pro- 
bate Judge, should, so far as‘thezeircum- 
stances of the case can permit, be gov- 
erned by the provisions contained in the 
Code of Civil Procedure. If, therefore, 
any order is passed pursuant to the pro- 
visions of the Code of Civil Procedure, 
that order would be passed by virtue of 
the provisions of that Code and it cannot 
be contended that it is an order passed 
by virtue of the powers conferred upon 
the Judge by any of the provisions of the 
Act, Therefore, Shri Nanavati’s conten- 
tion that when a Judge sitting in probate 
proceedings passes any order even as re- 
gards the procedure contemplated by the 
Code of Civil Procedure, the said order 
comes within the purview of Section 299, 
is not found acceptable. Section 299 con- 
templates very specifically only those 
orders which are passed by virtue of the 
powers conferred upon the concerned 
Judge by the Act and by no cther provi- 
sion of law. Under the circumstances, at 
the time of deciding whether a particular 
order passed by a probate Judge is ap- 
pealable under Section 299 of the Act, the 
appellate court has to see whether the 
learned Judge could have passed such an 
order under the provisions of the Succes- 
sion Act or not. If he derived his power 
to pass that order not under the provi- 
sions of the Indian Succession Act, but 
under the provisions of any other Act, 
which is made applicable to the proce- 
dure to be adopted under the Indian Suc- 
cession Act, then that order would be by 
virtue of the powers conferred upon the 
Judge under that other Act but not under 
the Succession Act. 


17. The view waich is taken by 
me in this connection gets support from 
a Division Bench decision given by the 
High Court of Allahabad in Smt. Raje- 
shwari Mishra v. M. M. Trust, AIR 1965 
All 211. There the question was whether 
an order made in exercise of the powers 
conferred by the Code of Civil Pro- 
cedure could be treated as an order made 
by virtue of the powers conferred by Sec- 
tion 268 of the Indian Succession Act. 
This question was answered in the nega- 
tive holding that an order made under 
a special Act may be said to be an order 
under the Code of Civi: Procedure if the 
said Code regulates the proceedings under 
the special Act but the converse is not 
true. Relying upon the decision in Mata- 
jog Dobey v. H. C. Bhari, reported in AIR 
1956 SC 44, it was argued before the said 
Division Bench of the Allahabad High 
Court that where a power is conferred by 
statute and there is nothing said inhibit- 
ing the exercise of the power by any limi- 
tations or restrictions it is reasonable to 
hold that it carries with it the power of 
doing all such acts or employing such 
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means as are reasonably necessary for 
such execution. But even this contention 
was rejected and, rightly so, in my opin- 
_jon, in view of the peculiar language 
adopted by the Legislature in framing 
Section: 299 of the Act. This language 
rules out any scope for the contention in 
favour of the implied power inasmuch as 
the section specifically refers only to 
those orders which are passed by virtue 
of the powers conferred by the Succes- 
sion Act. Therefore, the theory of implied 
power which is recognised by the Sup- 
reme Court in Matajog Dobey’s case 
(supra) would not be helpful to the ap- 
pellant in showing that the order in ques- 
tion is appealable, 


18. In view of this discussion, I 
am of the opinion that Shri Mankad suc- 
ceeds in his first point, namely, that an 
appeal under Section 299 can lie only if 
. the order in question is found to have 
been passed by virtue of the power con- 
ferred upon the learned Judge by any of 
the provisions of the Indian Succession 
Act. In view of this, it is not strictly 
necessary to consider the next contention 
raised by Shri Mankad to the effect that 
even if the order is found to have been 
passed by virtue of the power conferred 
upon the Judge by Indian Succession Act, 
the said order should be found appealable 
under the provisions of Section 104 of the 
Civil Procedure Code. However, since 
both the learned advocates have argued 
even this second question at length, I 
will shortly discuss the same. 


19. A short reply to Shri Man- 
kad's second contention is that even ‘if it 
is believed that the words “in accordance 
with the provisions of the Code of Civil 
Procedure 1908”, which appear in Section 
299 of the Act, refer to the substantive 
provisions of the Code contained in Sec- 
tion 104 thereof, and even if it is further 
believed that the order passed by the 
probate Judge should be found appeal- 
able under the provisions of Section 104, 
Civil Procedure Code, I find that Section 
104, C. P. C. itself saves from its opera- 
tion express provisions provided in any. 
law for the time being in force making 
certain orders appealable, It, therefore, 
follows that if a particular order is speci- 
fically made appealable either under the 
Code of Civil Procedure or under the pro- 
visions of any other law for the time be- 
ing in force, an appeal against that order 
would lie. Indian Succession Act is such 
a law “for the time being in force,” and 
if it is found that a particular order is 
passed by virtue of the powers conferred 
by that Act, then by virtue of the above 
discussed provisions of Section 104, C. P. 
C., that order would be appealable and 
would be saved from the operation of 
that section, Such a view is taken by the 
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High Court of Bombay in Madhavrav v. 
Nazir, (1900) 2 Bom LR 798 and Fakirji 
Navroji Tadivala v. Maherban Faredoon 
Alamshaw, (1942) 44 Bom LR 603 = (AIR 
1942 Bom 276), Contrary view taken by 
the Calcutta High Court in three cases, 
namely, Khettaramoni Dasi v. Shyama 
Churn Kundu, (1894) ILR 21 Cal 539, 
Kalimuddin v. Mahurni, (1912) ILR 39 Cal 
563 and Monoranjan v. Bijoy Kumar, 
AIR 1926 Cal 180 is not approved by the 
High Court of Bombay. (Vide 44 Bom LR 
603 = (AIR 1942 Bom 276). The Bombay 
High Court has rather preferred to follow 
the view taken by the Rangoon High 
Court in U Po Hnit v. Maung Bo Gyi, 
AIR 1929 Rang 109 which has held that 
an appeal lay against all orders made by 
a District Judge by virtue of the powers 
conferred on him under the provisions of 
the Indian Succession Act. In view of this 
state of the case law, I do not find any 
substance in Shri Mankad’s contention 
that in order that an appeal can be pre- 
ferred against the order passed by a 
Judge sitting in probate proceedings, the 
said order should be found appealable 
under the provisions of the Civil Proce- 
dure Code. However, Shri Mankad suc- 
ceeds in his contention that this appeal is 
not maintainable under the provisions of 
Section 299 of the Act as the order in 
question is not passed by virtue of the 
powers conferred upon the Judge under 
any of the provisions of the Indian Suc- 
cession Act. 


20. I have verified that the order 
in question is not also appealable under 
any of the provisions of the Ahmedabad 
City Civil Court Act or Rules. The result, 
therefore, is that this appeal is not main- 
tainable as the order against which it is 
filed is not appealable order. 


21. But this does not dispose of 
the matter because this appeal can be 
treated as a revision application and can 
be disposed of as such. I see no objection 
to treat this appeal as a revision applica- 
tion and, therefore, I shall now proceed 
to consider whether treating this appeal 
as the revision application, the caveator 
becomes entitled to any relief, 


22. Shri Mankad contended on be- 
half of the respondent that if this matter 
is treated as revision application, then 
the jurisdiction of this court sitting in re- 
vision shall be very much limited as it 
would be governed by the provisions of 
Section 115 of the Civil Procedure Code. 
According to Shri Mankad, there is no 
error of jurisdiction committed by the 
learned Judge of the lower court in pass- 
ing the order under which the caveator 
has made grievance and, therefore, this 
ae sohuid not interfere with this 
order, 
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23. It is evident that if the learn- 
ed Judge has misconstrued the provisions 
of Ahmedabad City Civil Court Rules and 
has thereby failed to exercise the juris- 
diction which he had to treat the pro- 
ceedings as civil suit under Rule 201, then 
this would clearly be a case which would 
be governed by the provisions of Section 
115 of the C. P. Code, because, in that 
case, it can be contended with good deal 
of force that the learned Judge has failed 
to exercise the jurisdiction which he had 
in the matter. It is, therefore, necessary 
first to consider whether the learned 
Judge has properly construed the rele- 
vant rules at the time of considering the 
caveator’s request for conducting the pro- 
ceedings as per Rule 201. It is apparent 
from the order passed by the learned 
Judge that he has treated the provisions 
of Rule 199 relating to the filing of the 
affidavit within 8 days after filing of the 
caveat as mandatory. Therefore. the real 
question is whether these provisions are 
mandatory or merely directory. 

24. In this connection Shri Man- 
kad contended that if reference is made 
to Rule 199 of the Rules, it will be found 
that it makes a mandatory provision inas- 
much as it uses the word “shall” for the 
purpose of filing an affidavit in support 
of the caveat. Shri Mankad has also 
pointed out that this mandatory aspect 
of this provision is further emphasised by 
the fact that the rule stipulates that the 
required affidavit should be filed even if 
the court is in vacation. He, therefore, 
contended that if the provisions for filing 
the affidavit within the period of 8 days 
are found to be mandatory, there was no 
scope for the learned Judge but to pro- 
ceed in the manner in which he has pro- 
posed to do. 


25. On a close scrutiny of the pro- 
visions of Rule 199, I find that this con- 
tention of Shri Mankad about the manda- 
tory nature of the provisions relating to 
the filing of an affidavit in support of the 
caveat is not acceptable, The provisions 
in question are not mandatory, and are 
merely directory. This is evident from the 
fact that Rule 199 stipulates the filing of 
an affidavit even subsequent to the ex- 
piry of 8 days from the filing of the 
caveat, because, it specifically provides as 
under : 

“No such affidavit shall be filed after 
the expiration of the said eight days with- 
out the order of the Judge.” 

The expression ‘without the order of the 
Judge” suggests that in a case where an 
affidavit in support of the caveat is not 
filed within the stipulated period, it can 
be filed after obtaining the necessary 
order of the Judge. This provision shows 
that in a fit case the Judge concerned can 
allow the cavestor to file this affidavit 
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even after the expiry of 8 days. Thus, the 
prohibition against the filing of an affida- 
vit after the expiry of the period of eight 
days operates against the concerned party 
but it does not operate against the court 
because in a fit case it would be in inte- 
rest of justice to allow the defaulting 
party to file the required affidavit even 
after the time prescribed for the same 
has expired, If the provision in question 
was intended to be mandatory in charac- 
ter the rule-making authority would 
have prohibited even the court from re- 
ceiving the required affidavit after the 
stipulated period. The said authority 
seems to have refrained from putting 
such a prohibition against the discretion 
of the Judge for good reasons. The main 
reason is found in the fact that a judg- 
ment granting the prooate of a will ope- 
rates as a judgment in rem and binds 
even the persons who are not joined as 


parties to the proceedings, Under the cir- . 


cumstances, it becomes the duty of the 
probate court to make a thorough and 
complete inquiry about the genuineness 
of the propounded will. If such an inquiry 
is not found possible without considering 
the objections of the caveator on merits, 
it is open to the court to extend the time 
for filing an affidavit in support of the 
caveat even if no such request is made. 
Of course, such a suo motu power of ex- 
tending the time should be used by the 
court only in fit cases. But the fact that 
such a power is vested in court is sug- 
gestive of the directory and not manda- 
tory character of the rule, 


26. So far as the facts of this case 
are concerned, one very important fact 
which is required to be noticed is that 
the details of the objections which could 
have been shown by the caveator in sup- 
port of her caveat in form of an affidavit, 
were already on the record of the case. 
As stated earlier. it was as early as 6th 
December, 1972 that the caveator had fil- 
ed her detailed objections as found at 
Ex. 29. These objections are raised on 
solemn affirmation. Therefore, these ob- 
jections amount to an affidavit in support 
of the caveat. Obviously these objections 
were filed much before the filing of the 
caveat. and were therefore already in the 
record of the case. In view of this, the 
court should not have insisted on a mere 
formality of filing another such affidavit 
within 8 days after the filing of the cave~ 
at. I am, therefore, of the opinion that 
the learned Judge was clearly in error on 
holding that the caveator was not entitled 
to take Advantage of the procedure con- 
templated by Rule 201 simply because 
she had failed to comp!y with the proce- 
dure of filing a fresh affidavit in support 
of the caveat 8 days after the caveat was 
filed. I am of the opinion thet the error 
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committed by the learned Judge is a 
jurisdictional error and has resulted in 
his refusal to exercise his jurisdiction to 
treat this matter as a suit as contemplat- 
ed by Rule 201. Under the circumstances, 
treating this appeal as revision, I allow 
the same and set aside the order passed 
by the learned Judge. 


27. A further ground on which 
the learned Judge has rejected the prayer 
of the appellant is that though the cave- 
at has been filed in prescribed form on 
o-7-73, notice thereof has not been issued 
by the Registrar, City Civil Court. Shri 
Mankad, who has appeared on behalf of 
the respondent, has not preferred to rely 
upon this ground and rightly so, because, 
if the Registrar has failed in his duty to 
issue the notice of the caveat, which was 
properly filed, the appellant-caveator can- 
not be visited with any penalty for that. 

28. The matter is accordingly re- 
manded back to the lower court with 
directions to proceed according to law 
treating the affidavit filed by the cave- 
ator on 6th December, 1972 as sufficient 
for the purpose of complying with the 
requirement of Rule 199. The revision ap- 
plication is accordingly allowed without 
any order as to costs. The lower court is 
directed to expedite the matter, if possi- 
ble, within 6 months from now. The writ 
is ordered to be expedited. 

Order accordingly. 
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Vaghela Vakhatsinh Agarsinh, Appel- 
lant v. Parmar Lalji-Khodidas and ano- 
ther, Respondents. 


Second Appeal No. 517 of 1968 with 
Cross-objections, D/- 18~-2-1974.* 

(A) Easements Act (1882), S. 33, 
Explns. I, II, and HI — Right to light and 
air —~ Words ‘affecting the evidence of 
the easement’ in Expl. I do not apply — 
Substantial damage — Proof of existence 
of — Is necessary. 


The plaintiff, in order to succeed. 
must not only establish that he had an 
easement of right to free passage of air 
and light but he must also prove that the 
disturbance of the right has caused sub- 
stantial damage to him. 

The words, ‘affecting the evidence of 
the easement’ in Expl. I do not apply to 
the disturbance of an easement regarding 
right to the free passage of air or light. 
They would apply to the easement of 


*(Against order of K. M. Satwani, Dist. 
J., Surendranagar in Civil Appeal No. 
113 of 1966.) 
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right of way as is clear from [lustration 
A, Under Expl. I read with Expl. IJ where 
the disturbance pertains to the right of 
free passage of light no damage would be 
substantial unless it materially diminish- 
ed the value of the dominant heritage and 
where the disturbance was to the right of 
free passage of air, damage would be 
substantial if it interfered materially with 
the physical comfort of the plaintiff, AIR 
1971 SC 1878, Followed. (Para 3) 


Cases Referred: Chronological Paras 
AIR 1971 SC 1878 = 1971 SCD 601 3 
ATR 1929 Bom 388 = 31 Bom LR 771 3 
AIR 1914 PC 45 = 41 Ind App 180 3 
1907 AC 1 = 76 LJ Chl 3 
1904 AC 179 = 73 LJ Ch 484 3 


P. M. Ravel, for Appellant; Mangal- 
das M. Shah, for Respondents. 

JUDGMENT :— The facts leading to 
this appeal briefly stated are as under: 


The present respondent filed a suit in 
the court of the learned Civil Judge at 
Limbdi alleging that they were the 
owners of a house consisting of two 
rooms facing east having continuous back 
wall on the west in Ambali Sheri locality 
at Limbdi. On the west of this wall, was 
a naveli or narrow lane 28’-8” long and 
3-6” broad. On the other side of the 
Naveli was the back wall of the defen- 
dant’s house, According to the plaintiffs 
they had one window measuring 2’ x 2’ 
in the back wall of their house through 
which a person could go in the naveli 
and they had two ventilators in each of 
the two rooms, According to them the 
two ventilators in the southern room had 
been placed two to three years ago 
whereas the two ventilators in the nor- 
thern room and the window referred to 
above existed for a number of years. The 
plaintiffs claimed a right to get light and 
air through these apertures and they 
claimed a right of way to enter the 
naveli for the purpose of repairing their 
back wall and placing tiles on the roof 
of their house. However, on 12th April, 
1965 the present appellant constructed a 
pakka wall of bricks just touching the 
back wall of the plaintiffs thus entirely 
closing all the apertures of the plaintiffs 
and preventing the plaintiffs from enter- 
ing the naveli. It was alleged that the 
defendant had placed a lock on the door 
on the south of the naveli as a result of 
which the plaintiffs could not go there. 
The plaintiffs prayed for a mandatory in- 
junction directing the defendant to re- 
move the southern wall and io keep the 
door on the south of the naveli open per- 
manently or in the alternative to give a 
key of the lock to the plaintiffs. The de- 
fendant by his written statement Exh. 10 
denied that there was a window or there 
were any ventilators or apertures in the 
back wall of the plaintiffs. According to 
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him all these apertures had been recent- 
ly put by the plaintiffs without having 
a right to do so. He denied that the plain- 
tiffs had a right to go in the naveli for 
the purpose of repairing their back wall 
or for any other purpose. Accordingly, 
the defendant contended that he had 
every right to put a pakka brick wall 
against the plaintiff's back wall and to 
enclose the naveli. The learned trial 
Judge decreed the suit in part and direct- 
ed the defendant to keep open an area of 
4-5” in his wall opposite the window in 
the plaintiffs’ back wall. Against the said 
judgment and decree an appeal was pre- 
ferred in the District Court, Surendra- 
nagar wherein the following points were 
raised for determination: 


1. Whether it is proved that the 
plaintiffs had acquired a right of ease- 
ment to get light and air through the 
window marked ‘R’ in their southern 
room? and -~ 


2. Whether the trial court erred in 
granting a mandatory injunction against 
the defendant in respect of this window? 
The learned District Judge answered 
point No. 1 in the affirmative and point 
No. 2 in the negative, The learned Dis- 
trict Judge, therefore, dismissed the ap- 
peal confirming the findings on all issues 
recorded by the trial court, Against this 
judgment and decree of the District Court 
the original defendant has preferred the 
present appeal, Mr. P. M. Ravel, learned 
Advocate for the appellant conceded that 
he could not agitate in this court against 
the findings of fact recorded by the lower 
courts, However, he urged that both the 
courts had erred in law in granting a 
mandatory injunction merely on a finding 
that the plaintiff had acquired a right of 
easement to get light and air through the 
window marked ‘R’ in their southern 
room. Mr. Ravel submitted that under 
Section 33 of the Indian Easements Act 
it was not enough for the plaintiff to suc- 
ceed by merely proving that they had a 
right of easement to get light and air 
through the window. In order to get a 
mandatory injunction it was further 
necesary for the plaintiffs to establish 
that the disturbance of the easement had 
actually caused substantial damege to 
the plaintiff as described in Explanations 
I, II and III appended to Section 33, In 
the instant case Mr. Ravel urged that 
there is no averment with regard to the 
substantial damage nor was any Issue 
raised by the court in this connection. 
Thus even though plaintifi’s right of ease- 
ment is held proved by both the courts 
and it would be binding on the defendant 
the order passed by the Courts below 
directing the defendant to remove the 
wall as per the particulars mentioned in 
the decree is wrong. Mr. Ravel submitted 
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that it was necessary for the plaintiff to 
establish that the wall constructed by the 
defendant materially inzerfered with the 
physical comfort of the plaintiff or pre- 
vents him from carrying on his accustom- 
ed business in the dominant heritage. 


2. Mr. Mangaldas M. Shah, learn- 
ed Advocate for the respondents on the 
other hand urged that if the case falls 
under the first part of Explanation I, ap- 
pended to Section 33 namely if the doing 
of any act likely to injure the plaintiff 
by affecting the evidence of the easement, 
substantial damage within the meaning 
of Section 33 could be said to have been 
caused to the plaintiff, He, therefore, 
urged that there was nc reason to inter- 
fere with the decree of the lower court. 


3. It may be noted that in plaint, 
para. 5, the plaintiff has merely alleged 
that on 12-4-65 the defendant has con- 
structed a pucca brick wall just adjacent 
to his back wall, as a result his windows 
and ventilators were completely closed 
and whatever the air and light he was 
receiving through the same are extin- 
guished, In the relief clause, therefore, 
he has prayed for the removal of the 
whole wall. Even in his evidence before 
the court there is nothing to show whe- 
ther there were other ventilators or doors 
in the other room through which the 
plaintiffs are able to get sufficient light 
and air in the back room. The learned 
trial Judge as well as the learned District 
Judge did not frame any issue about sub- 
stantial damage caused to the plaintiffs 
as a result of the act of the defendant 
within the meaning of Section 33 of the 
Indian Easements Act. 

Section 33 reads as under: 

“The owner of any interest in the 
dominant heritage, or the occupier of 
such heritage, may institute a suit for 
compensation for the disturbance of the 
easement or of any right accessory there- 
to: Provided that the disturbance has 
actually caused substantial damage to the 
plaintiff. 

Explanation I: The doing of any act 
likely to injure the plaintiff by affecting 
the evidence of the easement, or by mate- 
rially diminishing the value of the domi- 
nant heritage, is substant-al damage with- 
in the meaning of this section and Sec- 
tion 34. 

Explanation II: Where the easement 
disturbed is a right to zhe free passage 
of light passing to the openings in a 
house, no damage is substantial within 
the meaning of this section unless it falls 
within the first Explanation, or interferes 
materially with the physical comfort of 
the plaintiff, or prevents him from carry- 
ing on his accustomed Eusiness in the 
dominant heritage as beneficially as he 
had done previous to instituting the suit. 
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Explanation III: Where the easement 
disturbed is a right to the free passage 
of air to the openings in a house, damage 
is substantial within the meaning of this 
` section if it interferes materially with 
the physical comfort of the plaintiff, 
though it is not injuricus to his health.” 
Section 35 runs as under: 


“Subject to the provisions of the Spe- 
cific Relief Act, 1877, Sections 52 to 57 
(both inclusive), an injunction may be 
granted to restrain the disturbance of an 
easement- 


(a) if the easement is actually dis- 
turbed,— when compensation for such 
disturbance might be recovered under 
this chapter; 


(b) if the disturbance is only threat- 

ened or intended,—when the act threat- 
ened or intended must necessarily, if 
performed, disturb the easement.” 
A combined reading of both these Sec- 
tions 33 and 35 of the Indian Easements 
Act together with the relevant provisions 
of Sections 52 to 57 of the Specific Relief 
Act, 1877, now Section 39 of the Specifie 
Relief Act, 1963 will go to show that in 
rder to succeed it is not enough for the 
»laintiff to establish that he had an ease- 
anent of right to get free passage of air 
and light through the windows as men- 
tioned in the Commissioner’s map. He 
must further prove that this disturbance 
has actually caused substantial damage 
to him. Substantial damage is explained 
in Explanations I, II and IIT appended to 
Section 33. It says that the doing of any 
act likely to injure the plaintiff by affect- 
ing the evidence of the easement, or by 
materially diminishing the value of the 
dominant heritage, is substantial damage 
within the meaning of this section. Be- 
sides, where the easement disturbed is a 
right to free passage of light and air, the 
plaintiff further has to prove that the dis- 
turbance would interfere with his physi- 
eal comfort or would prevent him from 
carrying on his accustomed business as 
beneficially as he had done previous to 
the institution of the suit. After this is 
established the court has further to con- 
sider whether it should grant mandatory 
injunction or the awarding of compensa- 
tion would meet the ends of justice. In 
this connection it will be worthwhile to 
refer to the case of Bhimaji Vasudev v. 
Yeshvant Changagouda, AIR 1929 Bom 
388 wherein it was observed as under: 

“To constitute an actionable obstruc- 
tion of ancient light entitling a person to 
obtain mandatory injunction substantial 
privation rendering the occupation dis- 
comfortable and not merely sensible ob- 
struction is necessary.” 

In the case of P. C. E. Paul v. W. Robson, 
AIR 1914 PC 45 it was held that the deci- 
sion in Jolly v. Kine’s case (1907 AC 1) 


Vaghela Vakhatsinh v. Parmar 


Lalji (Dave J.) [Pr. 3] Guj. 111 


was an authoritative exposition of the de- 
cision in Colls’s case, (1904 AC 179) and 
it was established that the law as formu- 
lated by Lord Davey was the law laid 
down by that decision namely that the 
owner does not obtain by his easement a 
right to all the light he has enjoyed. He 
obtains a right to so much of it as will 
suffice for the ordinary purposes of in- 
habitancy or business according to the 
ordinary notions of mankind having re- 
gard to the locality and surroundings. 
In the case of Chapsibhai Dhanjibhai 
Dand v. Purshottam, AIR 1971 SC 1878 at 
p. 1885 it was observed as under: 


“Section 33 of the Indian Easements 
Act provides that the owner of any inte- 
rest in the dominant heritage may insti- 


tute a suit for the disturbance of the 
easement provided that the disturbance 
has actually caused substantial damage 


to the plaintiff. Under Explanation II 
read with Explanation I to the section, 
where the disturbance pertains to the 
right of free passage of light passing 
through the openings of the house, no 
damage is substantial unless the inter- 
ference materially diminishes the value 
of the dominant heritage. Where the dis- 
turbance is to the right of the free pas- 
sage of air, damage is substantial if it 
interfers materially with the physical 
comfort of the plaintiff.” 


Mr. Mangaldas Shah for the respon- 
dents, however, urged that if the defen- 
dant constructed a wall and as a result 
the right of easement of the plaintiffs 
was affected his case would fall within 
the Explanation I to Section 33 and it 
could be said that substantial damage 
was caused to the plaintiff and he would 
be entitled to a mandatory injunction. I! 
am unable to agree with him. The words 
‘affecting the evidence of the easement” 
used in Explanation J would not apply to 
the disturbance of an easement regarding 
right to the free passage of air or light. 
Illustration ‘A’ seems to indicate that this 
part would apply to the easement of 
right of way. As already explained by the 
Supreme Court in the case referred to 
above, under Explanation JI read with 
Explanation I to the section where the 
disturbance pertains to the right of free 
passage of light no damage would be sub- 
stantial unless it materially diminished 
the value of the dominant heritage and 
where the disturbance was to the right of 
free passage of air damage was substan- 
tial if it interferred materially with the 
physical comfort of the plaintiff. In my 
Opinion, both the courts below were 
wrong in granting a mandatory injunction 
in the absence of any issue or evidence 
with regard to the substantial damage 
caused to the plaintiff as a result of the 
construction of the wall by the defen- 
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dant in the light of Explanations I, IT and 
III appended to Section 33 of the Indian 
Easements Act. Besides, the court has to 
consider before granting a mandatory in- 
junction whether interest of justice would 
be served by awarding suitable compen- 
sation to the plaintiff instead: of granting 
mandatory injunction. As both these as- 
pects were not considered by the courts 
below there is patent error of law and 
the decrees passed by them could not be 
sustained so far as it relates to the man- 
datory injunction directing the defendant 
to remove the wall at the portion marked 
‘R’ shown in the map Exh. 29, As the 
decisions on other issues about the exist- 
ence of the ventilators or apertures in- 
volve pure questions of fact it would not 
be open to this court to disturb the said 
findings as it is not shown that the view 
taken by the courts below is perverse or 
contrary to the evidence on record. The 
decree of the First Appellate Court con- 
firming the decree of the trial Court 
therefore so far as the findings on other 
issues are concerned, is confirmed. The 
said decree, however, confirming the de- 
cree of the trial Court granting manda- 
tory injunction will have to be set aside 
and the suit remanded to the trial Court 
with a direction to proceed further in the 
light of the observations made above, Jn 
the above view of the matter, the cross- 
objections filed by the respondents do not 
survive. 


4. In the result, I pass the follow- 
ing order: 


The decree of the learned District 
Judge, Surendranagar passed in Civil Ap- 
peal No. 113 of 1966 confirming the de- 
eree of the trial Court granting relief of 
mandatory injunction to the plaintiffs is 
hereby set aside and the suit is remand- 
ed to the trial Court with a direction to 
frame proper issues in order to find out 
if the plaintiff has suffered substantial 
damage as a result of the closing of the 
window by the construction of the wall 
by the defendant in respect of his right 
to the free passage of air and light 
through the window in question and whe- 
ther ends of justice would be served by 
awarding adequate compensation to the 
plaintiff without granting a mandatory 
injunction. It will be open to both the 
parties to lead additional evidence with 
regard to these issues only. The rest of 
the decree of the first Appellate Court 
confirming the decree of the trial Court 
is confirmed. In view of the facts of this 
case, there will be no order as to costs in 
this appeal. The cross-objections also 
stand dismissed with no order as to costs. 

Order accordingly. 
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Vilas Udyog Ltd, Jamnagar, Appel- 
lant v. M/s. Prag Vanaspati Products, 
Respondent. 


First Appeal No. 393 of 1967, D/- 
5-7-1973.** 

(A) Sale of Goods Act (1936), S. 37 
(2) — Delivery of excess quantity of 
goods — Buyer gets right to reject goods 
but not te cancel the contract. 


The right to reject the goods is not 
equivalent to right to cancel the contract. 
If the buyer rejects the goods the seller 
has a right to tender again the contract 
quantity subject to the terms and condi- 
tions of the contract and the buyer is 
bound to accept the same. Borrowman, 
Phillips & Co. v. Free and Hollis, 1878 (4) 
QBD 500, Followed, In the instant case, 
the buyer had, even before the goods 
reached the destination, unilaterally can- 
celled the contract on untenable grounds 
and the seller was thus even prevented 
from making a second tender of goods. 
Held, on facts, that it was the buyer who 
had committed the breach and not the 
seller. (Paras 12, 13, 14, 17) 
Cases Referred: Chronological Paras 


AIR 1926 Mad 778 = ILR 49 Mad 781 15 
(1914) 2 KB 421 = 83 LJIKB 810 16 
(1878) 4 QBD 500 = 48 LIQB 65 13 


>. B. Vakil, for Appellant: P. K. Pa- 
rekh, for Respondent, 


S. H. SHETH, J. :— The defendant- 
frm had agreed in 1964 to purchase from 
the plaintiff-company 120 barrels of 
groundnut oil at the rate of Rs. 22.80 per 
10 kilograms on what is called “Ready 
Indent” basis, This oral transaction was 
subject to confirmation by the defendant- 
firm and it was also subject to payment 
by the defendant-firm to the plaintiff- 
Company of a sum of Rs. 4,000 as ad- 
vance money, The plaintiff-Company had 
to supply empty barrels for the purpose 
at the raie of Rs. 34 per barrel. The de- 
fendant-firm has been carrying on busi- 
ness at Aligarh. The goods, therefore, had 
to be transported from Ahmedabad to 
Aligarh by railway at the cost of the pur- 
chaser, The defendant-firm was required 
to pay the price of the goods through the 
plaintiffs bankers. The defendant paid 
Rs. 4,000 to the plaintiff as advance 
money by cheque drawn on the Punjab 
National Bank, Jamnagar, On 30th De- 
cember, 1964 the plaintiff applied to the 


*(Only portions approved for Reporting 
by High Court are reported here.) 

**(Against decision of J. N. Bhatt, Civil J. 
(Sr. Division), Jamnagar, in Spl. Civil 
Suit No. 13 of 1965.) 
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with the cases of acquisition in the adja- 
cent villages, this Court’ has observed in 
Union of India v. Narasiyappa, (1970) 1 
Mys LJ 319 as follows: 


“Once that conclusion is reached, 
there is no escape from the further con- 
clusion that the value for lands in Dod- 
dabommasandra and Kodigehalli which 
are adjacent to and quite close to Lotte- 
follahalli and possess the same advan- 
tages could not be fixed at less than 
Rs. 5,000/~ per acre without being unfair 
to claimants and without committing the 
error of actually dissenting from a deci- 
sion of this Court.” 


In the instant case, there is no evi- 
dence to show that the lands acquired in 
these cases had any disadvantage. They 
appear to possess the same advantages. 
Therefore, the compensation to be fixed 
in these cases, cannot be less than the 
compensation fixed in M. F, As. mention- 
ed above at Rs. 20,000/- per acre. There- 
fore, at the relevant point of time, 
the market value of the lands acquired 
is Rs, 20,000/- per acre. But the claim- 
ant has restricted his claim to Rs. 15,000/- 
per acre which is less than Rs. 20 000/-. 
Therefore, the claimant is entitled to get 
compensation at Rs. 15,000/- per acre and 
not Rs. 10,000/- as fixed by the learned 
Civil Judge, 


7. Mr. Narayanappa for the Ad- 
ditional Land Acquisition Officer, con- 
tended that under Section 23 (2) of the 
Act, the claimant is not entitled to any 
interest. He relied upon a decision of the 
Supreme Court in Union of India v, Ram 
Mehar, (1972) 2 SCWR 878 = (AIR 1973 
SC 305). The decision relied upon by Mr. 
Narayanappa does not support his conten- 
tion. While interpreting the expression 
‘market value’ in Section 4 (3) of the 
Amending Act, the Supreme Court has 
laid down “the solatium is not included 
within the meaning of the expression 
“market value’’.” But in the instant case 
the question of payment of interest arises 
only under Section 34 of the Land Ac- 
quisition Act and not under Section 4 of 
the Amended Act. At p. 885 (of SCWR) 
= (at p. 309 of AIR), their Lordships have 
observed in the said decision as follows: 


“The key to the meaning of the word 
‘compensation’ is to be found in Sec. 23 
(1) and ‘that consists (a) of the market 
value of the land and (b) the sum of 15 
per cent. on such market value which is 
stated to be the consideration for the 
compulsory nature of the acquisition.” 
Thus, it is clear that compensation inclu- 
des market value and the solatium at 15 
per cent, Under Section 34, interest is al- 
lowed on the amount of compensation not 
paid or deposited before taking possession 
of land. Therefore, since the solatium is 
also included in the amount of compensa- 
tion, the claimant is entitled to get inte- 
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H. N. Vinayaka v. H. Venkatasastry & Sons 


[Pr. 1] Knt. 97 


rest on the amount of compensation from 
the date of taking possession of the land 
till the payment is made. In this view 
of the matter, it is not possible to agree 
with the contention raised by Mr. Nara- 
yanappa, to disallow interest on the sola- 
tium payable in these cases. 

8. Therefore, the claimant is 
entitled to compensation at the rate of 
Rs, 15,000/- per acre and statutory allow- 
ance at Rs. 15 per cent. on the amount of 
compensation. He is also entitled to inte- 
rest at Rs. 5 per cent. per annum from 
the date of taking possession of the land 
till the date of payment. It is ordered 
accordingly, Appeals are allowed with 
costs. 

Appeals allowed. 
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H. N. Vinayaka and others, Appel- 
lants v. The Firm of H. Venkatasastry & 
Sons and others, Respondents. 

Mise, First Appeal No. 4 of 1974, D/- 
16-1-1975.* 

(A) Civil P. Code (1908), Order 21, 
Rule 96 — Setting aside Court sale = 
Substantial injury on account of low price 
not sufficient — Material meaner s in 
sale necessary. 


To set aside a Court sale da O. 21, 
Rule 90, it is necessary for a iudgment- 
debtor to show that there was not only 
substantial injury caused as a result of the 
low price fetched but also that such a 
result was on account of the material ir- 
regularities or fraud in the publication 
and conduct of sale. Once „the Court 
comes to the conclusion that the price 
fetched is not inadequate, a consideration 
of material irregularity, even if any, be- 
comes unnecessary unless any rule or law 
of mandatory character has been infring- 
ed. AIR 1971 SC 2337, Foll. (Paras 5, 6) 


(E) Karnataka Land Reforms Act (10 
of 1962), Section 80 — Court sale of an 
agricultural land — Contention that the 
purchaser not being an = agriculturist 
could not have purchased the land — 
Not available in enquiry under Order 21, 
Rule 90, Civil P. C. (Civil P. Code (1908), 
Order 21, Rule 90). 1964 (1) Mys LJ 166, 
Foli. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2337 = (1971) 1 SCR 783 5 
1964 (1) Mys LJ 166 9 


M. S. Gopal, for Appellants: T. S. 
Ramachandra, for Respondent No. 1. 
JUDGMENT:-— This appeal under 


Order 43, Rule 1, Civil Procedure Code is 


*(Against order passed by Prl. Civil J. 
Shimoga in Ex. case No. 516 of 1971. D/- 
14-12-1973), 


BS/BS/A412/75/MNT = 
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by judgment-debtors 2, 6,.9 and 11 in Ex. 
Case No. 516/1971 on the file of the Prin- 
cipal Civil Judge, Shimoga, and directed 
against an order made on I. A, No. 10, 
preferred under Rule 90, of Order 21, 
Civil Procedure Code, refusing to set 
aside a court sale of certain agricultu- 
ral lands belonging to them. 


2. The grounds on which the sale 
was guestioned were: (1) there was col- 
lusion between decree-holder and the 
Amin as a result of which a wholly inade- 
quate price was fetched by the sale 
and also that the auction purchaser was 
none other than a clerk in a ‘Mandi’ be- 
longing to the relative of the decree-hol- 
der: (2) the sale was not held between 
the hours of 11 A. M. to 5 P. M.: (3) there 
Was no proper publication of sale procla- 
mation; (4) the sale was conducted at 
the village panchayat hall and not at the 
spot; (5) the execution could not proceed 


on account of a stay order issued by this 


court which was operative during the pe- 
riod between 21-2-1973 and 29-5-1973; and 
(6) the sale of agricultural land had been 
Pro ER by a certain law in sores at the 
ime 


3. In all 5 plots of evden land, 
aggregating to 2 acres and 11 guntas in 
area, were sold in the court sale on 18-6- 
1973 for a consideration of about Rupees 
30,000/-, pursuant to an execution of a 
decree for sale, 


4. The learned Civil Judge held 
that the judgment-debtors have failed to 
show that the price fetched at the court 
Sale was so grossly inadequate as to 
amount to a substantial injury within the 
meaning of R. 90 of O. 21, Civil Procedure 
Code. He further held that the stay order 
of this court was a conditional one and 
the condition not having been fulfilled by 
the judgment-debtors, it did not overate 
to stay all proceedings in execution. In 
any event, the sale as such had been 
held well beyond the period during which 
such stay had been effective. Lastly, he 
held that there had been no irregularity 
in the publication and conduct of the sale. 


5. It is well settled that in order 
that a sale by court to be set aside under 
Order 21, Rule 90, it is necessary for a 
judgment-debtor to show that there was 
not only substantial injury caused as a 
result of the low price fetched but such 
a result was on account of the material 
irregularities or fraud in the publication 
and conduct of sale, It is useful in this 
connection to refer to an enunciation of 
the Supreme Court in Radhyshyam v. 
Shyam Behari Singh, AIR 1971 SC 2337 
which reads thus: 


Sodai Mere proof of material irre- 
gularity such as the one under Rule 69 
and inadequacy of price realised in such 
a sale, in other words injury is therefore 
not sufficient. What has to be establish- 
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ed is that there was not only imadequacy 
of the price but that that inadequacy was 
caused by reason of the material irregula- 
rity or fraud. A connection has thus to be 
established between the inadequacy of pric® 
and the material irregularity.” 
(underlining by court) 

5-A. On behalf of the appellant. Sri 
M. S. Gopal, the learned Counsel, did not 
at all seriously challenge that the price fetch- 
ed at the court sale was so grossly inadequate 
as to amount to a ‘substantial injury’ within 
the meaning of Rule 90 of Order 21, Civil 
P. C. J have also been taken through the 
relevant discussion in the order impugned re- 
lating to the price of property sold and I am 
satisfied that the same is reasonable and can- 
not therefore be interfered with. Moreover, 
nothing has been shown to me- from a refer- 
ence to the relevant evidence adduced that 
the conclusion arrived at by the Judge was 
in any manner unreasonable or improper. 
Hence the conclusion of the learned Civil 
Judge that the price fetched at the sale had 
not been shown to be grossly inadequate must 
be upheld. 


6. Once the above conclusion is 
reached, it would follow that a consideration 
of the material irregularities, even if any, as 
contended for the appellants, unless any rule 
or law of a mandatory character has been 
infringed, is rendered unnecessary in view of 
the enunciation of the Supreme Court repro- 
duced earlier. However, 1 shall briefly con- 
sider the contentions urged. 


7. The first contention urged is that 
the proclamation had been duly published 
had not been proved by evidence and P. W. 
1, the Amin, who has been examined says 
nothing about it. It must, therefore, be held 
that the requirements of Rule 66 of Order 21 
had not been complied with. I am unable 
to accede to this contention. The argument 
is that none of the persons who have attested 
to its due proclamation have been examined. 
It seems to me that from a perusal of the 
relevant document a presumption could be 
raised that the same had been duly published. 
The evidence to the contrary adduced on be- 
half of the judgment-debtors is clearly un- 
worthy of acceptance. D. W. 5 (one of the 
judgment-debtors examined) says no doubt 
that there was not any such proclamation. 
But he is a person who cannot be believed 
as he has also made an attempt to speak to 
the sale having been held irregularly, al- 
though on his own admission, he was not 
present at such a sale. It is to be remem- 
bered that three of the judgment-debtors were 
present during the sale held on 18-6-1973 and 
none of them has entered the witness box. 
Even assuming that there has been a material 
irregularity in the conduct of the sale, as alleg- 
ed it would not be of any assistance to the 
appellants as they had failed to establish the 
further requirement of substantial injury as 
required by Rule 90 of Order 21, Civil P. C, 
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8. The next contention urged is that 
the sale proclamation had been held when 
the stay issued by this court was in full force. 
It seems to me that the relevant discussion 
bears on this aspect in. the order impugned 
clearly bears out that there has been no 
irregularity in this behalf. It is seen there- 
from that the stay issued was conditional and 
the condition not having been fulfilled, it 
would not be open to a judgment-debtor to 
contend that there has been any irregularity 
in this regard. The sale itself has been held 
long subsequent to the period when the said 
stay had ceased to have effect. Moreover, I 
fail to see how the judgment-debtors could 
be said to have been prejudiced by this cir- 
cumstance. Hence I am not persuaded to 
agree with this submission. 

9. The next contention is based on 
the provision of Section 80 of the Land Re- 

orms Act which, in effect, provides that no 
e of agricultural land could take place ex- 

t to an agriculturist, and the purchaser not 

. having been an apriculturist could not have 
purchased the lands in question. It seems 
to me that such a contention is not open to 
judgment-debtor in an enquiry under 
Rule 90 of Order 21, Civil P. C. That this 
is so will be clear from a decision of this 
court in the case of Chayappa Santamappa 
v. Mohammed Hassan, (1964 (D Mys LI 
: TA Therefore, this contention also must 


10. Lastly, it is contended that there 
has been no notice to the judgment-debtors. 
Such a plea has not been raised at all in the 
application in question. Hence, it does not 
arise for consideration. 


11. Hence all the contentions fail. 
The appeal, therefore, is dismissed, but with- 


out costs. 
Appeal dismissed. 
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V. Ramachandriah Setty and others, Ap- 
pellants v. V. Kondappa and another, Res- 
pondents, 

Misc. First Appeal No. 682 of 1974, 
D/- 9-1-1975.* 

_ (A) Civil P. C. (1908), O. 39, R. 1 — 
Suit dismissed —- Appeal — Whether Appel- 
fate Court can grant temporary injunction. 

Where the trial Court, while dismissing 
the suit for permanent injunction, clearly 
found that the conservancy road in question 
was a public one, which means that every 
member of public had a right to the user 
thereof unobstructed by any one else, the ap- 
pellate court has jurisdiction to grant tem- 


*(Against order passed by Civil J., Kolar in 
Appeal No. 150 of 1974, D/- 6-7-1974. 
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V. Ramachandriah v. V. Kondappa (Venkataswami J.) 


[Prs. 1-3] Knt. 99 


porary injunction prayed for. AIR, 1974 
Karnataka 120, Foll; 1971 (1) Mys LJ (NRC) 
72, Disting. (Paras 3, 4) 
Cases Referred : Chronological Paras 
AIR 1974 Karnataka 120 = (1974) 1 Kant 

LY 252 3 
1971 (1) Mys LJ (NRC) P 72, Item 165 


K. S. Puttaswamy, for Appellants. 


JUDGMENT :— The appellants who 
were plaintiffs in O. S. No. 356 of 1971 on 
the file of the Munsiff, Kolar, are aggrieved 
by an order made by the Civil Judge, Kolar, 
in. R. A. No. 150 of 1974, whereby their 
prayer for issuance of temporary injunction 
has been refused. 

2. The appellants sued for a perman- 
ent injunction in respect of a conservancy 
adjoining their properties on the ground that 
the same was public conservancy road. In 
the course of the suit, they filed an applica- 
tion for temporary injunction against the de- 
fendant which was granted in the first instance 
ex parte, and later on an undertaking hav- 
ing been given by the defendant (1st respond- 
ent herein) that he would not interfere with 
the use of the road by the plaintiffs, the relief 
of temporary injunction was not pursued. 
After trial the suit was dismissed holding inter 
alia that it was a public conservancy road and 
that the plaintiffs not having established a 
legal right the same was not a case for 
decreeing the suit for injunction. The plain- 
tiffs appealed to the Civil Judge in R. A. No. 
150 of 1974. In the course of the appeal, 
they sought for the issue of a temporary in- 
junction on the same lines as had been prayed 
for before the trial Court. The learned Civil 
Judge after referring to the findings of the 
learned Munsiff, refused to grant the injunc- 
tion prayed for apparently relying on an 
enunciation reported in Item 165 in 1971 (1) 
Mys LJ (NRCO) 72. 

3. After hearing the learned counsel 
for the appellants, I am clearly of the view 
that this appeal deserves to succeed. The 
enunciation relied on by the lower appellate 
court is clearly inapplicable to the facts of 
the present case. In the instant case, it is 
clearly found by the trial court that the con- 
Servancy in question was a public one, which 
means that every member of the public has 
a right to the user thereof unobstructed by 
any one else, much less the defendant. The 
enunciation in Item 165 relates to a case of 
refusal to grant injunction where the trial 
court has found after trial that the person 
applying for such injunction had not been 
in possession of the property in dispute. In 
the face of a finding of that nature by a 
civil court, it is but proper for an appellate 
court to rely on it and refuse an injunction. 
This enunciation is subsequently dealt with 
by a decision of this court in Ratnavathi v. 
Munda Belchada, (AIR 1974 Karnataka 120) 
and explained in the following terms by His 
Lordship Govinda Bhat, C. J. The enuncia- 
tion is with reference to the very decision ` 
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oe on ‘by the learned Civil Judge, and reads 
thus : 

“The learned Civil Judge has read the 
decision (1971 (1) Mys LJ (NRC) p. 72, 
Item 165) as laying down that under no cir- 
cumstances an order of temporary injunction 
can be made by the appellate court when the 
trial court dismisses the plaintiff’s suit. That 
is not the correct view of the law. Ordinarily, 
where the original court after trial records 
a finding that the plaintiff is not in possession 
and the suit is dismissed on that ground, it 
would not be a fit case for ordering temporary 
injunction by the appellate court during the 
pendency of the appeal. There may however 
be exceptional circumstances justifying the 
appellate court in making an order of tem- 
porary injunction. It is not possible to lay 
down all the circumstances under which an 


+ 


Viewed in the light of the enunciation and 
also the distinguishing features of the present 
case, I am clearly of the view that the order 
impugned herein cannot be sustained. It is 
therefore set aside. 

4. As a result, this appeal succeeds 
and is accordingly allowed. Consequently, 
the interlocutory application for the relief of 
injunction filed before the learned Civil 
Judge is allowed and an injunction will issue 


in terms prayed for. No costs. 
Appeal allowed. 
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Shivalingawwa, Petitioner vV. 
and another, Respondents. 
Misc. Second Appeal No. 109 of 1974, 
D/- 8-1-1975* 


Sanganna 


(A) Civil P. C. (1908), O. 41, R. 23 — © 


Appellate Court requiring a few additional 
issues — Duty of appellate Court fo retain 
case on its file and dispose it on receipt of 
findings on those issues. 

Even in a case where hardly an issue or 
two require to be added as additional issues, 
it is the duty of the appellate court not to 
set aside the judgment in appeal, but merely 
retain the case on its file and call for find- 
ings on such additional or other issues as 
the appellate Court might deem fit and pro- 
per and after receipt of the findings from the 
trial Court on such issues, proceed to dis- 
pose of the appeal after allowing the parties 
concerned to raise such additional grounds 
as they may consider necessary in regard to 
such findings of the trial Court. AIR 1968 
Mys 266, Foll. (Para 6) 


*(Against judgment and decree passed by 





Pri. Civil J., Gulbarga, in R. A. No. 57 


of 1973, D/- 18-4-1974. 
BS/BS/A413/75/HGP 


Shivalingawwa v. Sanganna (Venkataswami J.) 


A.I. R. 


Cases Referred : Chronological Paras 
AIR 1968 Mys 266 = (1968) 1 Mys LJ 288 

L. Govindaraj, for Appellant; A. M. 
Farooq, for Respondent No. 1. 

JUDGMENT :—- This appeal under 
Order 43, Rule 1 of Civil P. C., is by the 
first defendant in O. S. No. 243 of 1970 on 
the file of the Munsiff, Gulbarga, and direct- 
ed against an order of remand made by the 
Principal Civil Judge, Gulbarga, in Regular 
Appeal No. 57 of 1973. 

`~ 2. The suit was filed by the first res- 
pondent herein, for a declaration of his title 
and for permanent injunction restraining the 
appellant herein (first defendant) from execut- 
ing the maintenance decree in O. S. No. 82/1 
of 1962 on the file of the Second Additional 
Munsiff, Gulbarga. The latter decree had 
been obtained by her against her husband — 
the second respondent herein. The first res- 
pondent was none other than the brother of 
the second respondent, the husband of the 
appellant. By virtue of a partition dated 
9-11-1965 between the respondents inter se, 
a conveyance in respect of the suit 
property which had fallen to the share of the 
second respondent, came to -be executed on 
the very next day i.e., 10-11-1965, in favour 
of the first respondent for an ostensible con- 
sideration of Rs. 5,000/-. The appellant here- 
in, the maintenance decree-holder, sought 
for the attachment of the suit property in ex- 
ecution of the decree for maintenance in her 
favour. Since the claim of the first respond- 
ent for raising the attachment was refused, 
the present suit came to be filed by the first 
respondent. The learned Munsiff after fram- 
ing the relevant issues, dismissed the suit of 
the first respondent herein, against which an 
appeal was preferred by him before the 
learned Civil Judge. The learned Civil Judge, 
without examining the appeal on merits, 
merely came to the conclusion that the issues 
as framed did not correctly reflect the posi- 
tion as evidenced by the pleadings of the 
parties. He, therefore, ‘recast’? the issues and 
set aside the judgment of the learned Munsiff 


and remitted the matter fer further trial on ` 


the basis of the said issues. Aggrieved by 
this order of remand, the first respondent 
appeals. 

3. It is contended for the appellant 
by Sri L. Govindaraj, the learned Counsel, 
that the learned Civil Judge had not 
exercised his jurisdiction in accordance 
with law. He also relied on an -en- 
unciation of this Court in Akkanagamma 
v. R. Nageswariah, (AIR 1968 Mys 266). But, 
on behalf of the contesting respondents, Sri 
A. M. Faroog, the learned Counsel, submit- 
ted that the principle underlying the said 
enunciation had been fully complied with, in 
that the merits of the case had been con- 
sidered by the learned ‘Civil Judge before 
making the order of remand. 

4. On giving my fair and anxious con- 
sideration to the matter, I am clearly of the 


P 
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view that the contention urged on behalf of 
the appellant has to be accepted as well 
founded. I have been taken through the 
order impugned herein. It seems to me clear 
„that ali the issues recast except for slight 
verbal changes relative to the use of the 
word ‘fraud’, are involved in the issues fram- 
ed by the learned Munsiff. I am satisfied that 
. on a comparison of the issues as framed by 
the Munsiff and the learned Civil Judge, there 
is not any substantial difference at all. This 
apart, it is seen from the order impugned 
that the merits of the case on the basis of oral 
and documentary evidence adduced on be- 
half of the parties, had not been considered 
by the learned Civil Judge at all, as con- 
tended for respondents by Sri Farooq. In 
this situation, the enunciation of this Court 
in Akkanagamma’s case AIR 1968 Mys 266 
relied on by Sri Govindaraj, is clearly attract- 
The relevant enunciation is: 


“Before an appellate Court can make an 
order of remand, the relevant rule requires 
“that it should set aside the order of the trial 
Court and no appellate court can set aside 
the order of the trial Court without examin- 
ing the case on merifs. Even when the 
rule empowers the appellate Court to remand 
any case where it considers it necessary in 
the interest of justice to make an order of 
remand, the opinion that the interest of jus- 
tice do require or call for such an order is 
an opinion which can be entertained only 
after an examination of the merits of the 
case. The tentative opinion on that matter 
without examining the full records of the 
case cannot in any sense be regarded as a 
sound conclusion that interest of justice do 
require that such an order should be passed.” 


5. Situations may arise, wherein, the 
issues have been patently wrongly framed and 
are not supported by the pleadings in the 
case. Even in such a case, the procedure 
enjoined is the one enounced in the same 
decision of Akkanagamma AIR 1968 Mys 
266. It is: 


“Even in cases where the appellate court 
comes to the conclusion that any fresh issues 
arise either on the pleadings as originally pre- 
sented or upon pleadings as amended with 
its leave or order, it is not, in all cases, inevit- 
able to make an order of remand. An am- 
endment may also be merely clarificatory in 
nature. The framing of issues by the ap- 
pellate Court may also be in the nature of 
clarification or may result in a larger number 
of issues than framed by the trial Court with- 
out making any particular difference to the 
substance of the matter or the nature 
of the controversy or the availability of the 
_ evidence already on record for the decision 
' of the issues as reframed. Whenever there is 
sufficient evidence on record to enable the 
appellate court to a just and satisfactory con- 
clusion on the poinis in controversy, there 
will be no ground whatever for making an 
order of remand.” 


Bhutha v. Baburao 


- the entire prayer. 
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6. In the instant case, I have earlier 
observed that the issues as recast by the learn- 
ed Civil Judge, do not at all add to or depart 
substantially from, the issues already settled 
by the learned Munsiff. It may, however, be 
Observed that even in a case where hardly 
an issue or two require to be added as addi- 
tional issues, it is the duty of the appellate 
court not to set aside the judgment in ap- 
peal, but merely retain the case on its file 
and call for findings on such additional or 
other issues as the appellate Court might 
deem fit and proper and after receipt of the 
findings from the trial Court on such issues, 
proceed to dispose of the appeal after allow- 
ing the parties concerned to raise such addi- 
tional grounds as they may consider neces- 
sary in regard to such findings of the trial 
Court. In any event, I am satisfied that the 
order of remand impugned herein is clearly 
uncalled for in the facts and circumstances 
of this case and therefore, has to be set 
aside. 

7. In the result, this appeal is accept- 
ed and is accordingly allowed. The order of 
the learned Civil Judge, Gulbarga, in Regular 
Appeal No. 57 of 1973 is hereby set aside. 
The matter, however, stands remitted to that 
Court for disposal of the appeal on its merits. 
In the circumstances, there will be no order 


as to costs. 
Appeal allowed. 


aeann 
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Bhutha. Petitioner v. Baburao. Respond- 
ent. 


Civil Revn. Petn. No. 2579 of 1973, Dj- 
14-3-1974. 

(A) Civil P. C. (1908), O. 23, R. 1 (2) 
— Application under — Prayers for with- 
drawal of suit and for filing of fresh suit — 
To be treated as one whole — Order allow- 
ing withdrawal of suit but rejecting permis- 
sion for fresh swit not valid. 

Where a plaintiff applies under Order 23, 
Rule 1 (2) it is not open to the Court to 
treat the application as one under sub-r. (1) 
without any condition and to grant the prayer 
for withdrawal and refuse the prayer to bring 
a fresh suit The prayers under sub-rule (2) 
must be treated as one whole and the Court 
may either reject the entire prayer or allow 
ray The Court cannot split 
up the application and grant part of it and 
reject the remaining. Held, that the order 
permitting withdrawal of suit and rejecting 
permission for filing fresh suit is not sustain- 
able in law. AIR 1951 Mad 715 and AIR 
1959 Raj 53, Rel. on. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1959 Raj 53 = 1959 Raj LW 294 5 
AIR 1951 Mad 715 = (1951) 1 Mad LJ 194 

5 
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D. Chaluvaraj, for Petitioner; 
Ramachandra, for Respondent. 


ORDER :— Plaintiff in O. S. No. SII 
of 1965 on the file of the Munsiff, Sagar, has 
filed this revision petition against the order 
dated 18-7-1973 passed on: I. A. No. 3 in 
O. S. No. 511 of 1965. 


2. By I. A. No. 3, the plaintiff re- 
quested the Court to grant him permission to 
withdraw the suit with liberty to file a fresh 
suit on the same cause of action. The learn- 
ed Munsiff, after hearing both the sides order- 
ed that the plaintiff is allowed to withdraw 
the suit, but the permission to file fresh suit 
on the same cause of action was not granted. 
This order is challenged in this revision peti- 
tion. 

3. Shri Cheluvaraju, learned Advyo- 
cafe appearing on behalf of the petitioner 
urged that the application I. A. No. 3 filed 
by the petitioner-plaintiff was under Order 23, 
sub-rule (2) of Rule 1 of the Code of Civil 
Procedure and, therefore, the learned Munsiff 
ought not to have treated it as an applica- 
tion under sub-rule (1) itself and split up the 
prayer of the petitioner-plaintiff and granted 
one part of it and reiected the other part of 
it. 


T. S. 


4. Shri T. S. Ramachandra, learned 
Counsel appearing on behalf of the respond- 
ent-defendant contended that what is clear 
from the order of the learned Munsiff is that 
the petitioner-plaintiff was allowed to withdraw 
the suit and was not permitted to file a fresh 
suit on the same cause of action and, there- 
fore, it is open to the petitioner either to 
Withdraw the suit or to prosecute it as it 
stands. 


5. I find considerable force in the 
contention of Shri Cheluvaraju. In Veera- 
swami v. Lakshmudu, (AIR 1951 Mad 715), 
it is observed as follows: 

“Where a plaintiff files a petition to with- 
draw the suit with permission to file a fresh 
suit regarding the same subject-matter, under 
Order 23, Rule 1 (2) the Court has got the 
tight to dismiss the petition telling him that 
he might withdraw the suit if he wants but 
that it will not give him permission to ‘file 
a fresh suit regarding the same subject- 
matter. The Court cannot divide the petition 
info two and accept the withdrawal and 
refuse the liberty in the same order.” 
Similar is the view expressed by K. N. 
Wanchoo, C. J., in Naru v. Mt. Noji, (AIR 
1959 Raj 53). It is held therein as follows: 

“If a plaintiff merely desires to withdraw 
a suit all he has to do is to make an applica- 
tion under sub-rule (1) of Rule 1 of Order 23. 
But where he applies under sub-rule (2) what 
he wants is that he should be permitted to 
withdraw the suit with permision to institute 
a fresh suit. Therefore; when an application 
is made under sub-rule (2), it is not open 
to the Court to treat it as if it is an applica- 
tion under sub-rule (1) without any condition 
and to grant the prayer for withdrawal and 
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refuse the prayer'for permission to bring a 
fresh suit. The prayer under sub-rule (2) 
must be treated as one whole and the Court 
may either reject the entire prayer, or allow 
the entire prayer i.e., permit the withdrawal, 
of the suit with liberty to bring a fresh suit. 
The reason in that if the court grants him 
the permission’ to withdraw but refuses the 
permission to institute a fresh suit, the result 
would be that the plaintiff would be deprived 
of carrying on with the suit as best as he 
can and would also not be permitted to file 
a fresh suit on the same cause of action. It 
was not the intention of the legislature that 
the plaintiff should be put to this Joss by 
breaking up the prayer for withdrawal with 
permission to file a fresh suit about the same 
subject-matter into two parts.” 

6. I respectfully agree with the above- 
cited two decisions and hold that the order 
passed by the learned Munsiff, Sagar, is not 
sustainable in law. He ought to have either 
rejected the application — I. A. No. 3 as a 
whole or granted it as a whole. He couldn 
not have split up the application and grant a 
part of it and reject the remaining. 

7. In the result, I allow this petition 
and set aside the order dated 18-7-1973 
passed on I. A. No. 3 in O. S. No. 511 of 
1965, on the file of the Munsiff. Sagar. I 
direct the learned Munsiff to proceed to 
dispose of I. A. No. 3 according to law, 
bearing in mind the observations made in the 
body of this order. 

No order as to costs. 

Revision allowed. 
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Tukappa Basappa Kuppalur, Appellant v, 
Ramappa Subbappa Kuppalur and another, 
Respondents. l 

Second Appeal No. 849 of 1972, DJ- 
21-2-1974.* 

(A) Civil P. C. (1998), O. 22, R. 4 — 
Decree declaring plaintiff protected tenant of 
land and directing defendants not to interfere 
with his possession—-Appeal by defendants — 
Death of one — Legal representatives not 


brought on record —— Decree held was not 
joint and whole. appeal did not abate. 
(Para 4) 


(B) Civil P. C. (1908), S. 100 — Finding 
that defendants failed to establish partition — 
Admission by plaintiff before revenue autho- 
rifies regarding partition not considered — 
Finding is not binding in second appeal. 

The finding of the- lower appellate- court 
that the partition with the plaintiff alleged 
by the defendants: was not established ‘will ` 

*(Against judgment. and decree passed by 

Civil J. Haveri, in Appeal No. 288 of 

‘1971, D/- 10-12-1971). 


JR/LR/E374/74/GNB 
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not be binding in second appeal when ihe 
admissions made by the plaintiff before the 
revenue authorities that he and the defend- 
ants had divided the suit property were not 
«taken into consideration by the lower appel- 
late court as the admissions are material pieces 
of evidence (Para 5) 


(C) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948) (as it stood before 
amendment by Act 13 of 1956), Ss. 27 and 4 
— Words “person lawfully cultivating any 
land” in S. 4 — Meaning of — Death of 
protected tenant — Only his lineal descend- 
ants can succeed to leased land -~ Parfition 
of the land between his lineal descendants and 
his brothers is invalid. 

In spite of the incorporation of Expl. H 
in Section 2 (6) the words “a person lawfully 
cultivating any land” in Section 4 cannot be 
interpreted to include an undivided Hindu 
family and in view oi Section 27 (1) Second 
proviso on the death of the protected tenant 
_only his lineal descendants can succeed to 
“the leased land even if the land was held 
by him as a member of a joint Hindu family 
and any partition of the land between his 
lineal descendants and his brothers would be 
invalid. {Paras 7, 8) 


(D) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 27 (as amended 
by Act 13 of 1956) — S. 27 is not retrospec- 
tive. 

The provisions of Section 27 as amended 
do not expressly state that they have retro- 
spective effect and hence would not apply in 


cases where the protected tenant died as a’ 


member of a joint Hindu family prior to the 
date of the amendment. (Para 9) 


Cases Referred:  . Chronological Paras 
AIR 1973 SC 204 = 1972 SCD 204 A 
AIR 1973 SC 655 = (1973) 2 SCR 1064 4 
AIR 1973 Mvs 322 = (1973) 1 Mvs LI a 


J. S. Gunjal, for Appellant: D. S. Hulgur, 
for Respondent No. 1. 
JUDGMENT :— Appellant is defendant 
2, Respondent 1 is the plaintiff. and Respond- 
ent 2 is the 3rd defendant who died during 
the pendency of the second appeal. His Legal 
representatives have not been impleaded. De- 
fendant 1 died during the pendency of the 
appeal in the lower .appellate court and the 
application for impleading his legal represen- 
tatives was dismissed by the lower appellate 
court. The suit was filed for declaration of 
the plaintiff’s title to the suit property, R. S. 
No. 22. situate in Yetinahalli village, Rani- 
bennur Taluk, measuring 16 acres 15 guntas, 
and for an injunction restraining the defend- 
ants from interfering with the possession and 
enjoyment of the plaintiff and. in the alterna- 
tive, for possession of any portion of the 
same which may be found to be in possession 
of any defendant or defendants. 

De The property belongs to one 
Dharamchand Rupaji Marwadi. The father 
of the plaintiff was the protected tenant of 
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this land~“and he died in about the year 1954. 
Subbappa’s father was one Basappa. De- 
fendants 1 and 2 are the brothers of Sub- 
bappa. Defendant 3 was impleaded since he 
colluded with defendants 1 and 2 in obstruct- 
ing the plaintiff. According to the, case of 
the plaintiff, Subbappa was cultivating the 
suit land for 15 or 20 years prior to his death 
and that after his death the plaintiff has been 
cultivating the entire suit property as pro- 
tected tenant since the year 1955-56. It is the 
case of the plaintiff that he and his brother 
Bheemappa are the lineal male descendants 
of Subbappa who were entitled to remain in 
possession of the property under Section 48 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948. The defendants are alleg- 
ed to be the divided uncles of the plaintiff 
and they have no right or interest in the suit 
property, but they interfered with his pos- 
session and enjoyment of the suit property. 
Only the second defendant filed the written 
statement and the other defendants adopted 
the same. According to the case of the de- 
fendants, Subbappa was the Manager of the 
joint family consisting of himself and the 
defendants, since he was the eldest brother; 
that it was their father Basappa who had 
taken the property on lease from the Marwadi 
over 30 years ago; that after the death of 
their father, Subbappa, since he was -the 
Manager of the joint family, got his name 
entered in the Record of Rights and that 
Subbappa died when the family was joint. 
It is their case that till Subbappa’s death, the 
property was being enjoyed as a joint family 
property. They contend that they have also 
inherited the rights in the suit property. They 
further contend that after the death of 
Subbappa, there was a division of the family 
properties including the suit property, that 
the suit land was divided into three portions, 
that the easternmost portion measuring 5 
acres fell to the share of the plaintiff, middle 
5 acres fell to the share of the 1st defendant 
and the remaining 6 acres 15 guntas in the 
western portion fell to the share of the 2nd 
defendant. According to their allegation, the 
Panchas divided the property as stated above 
and since then they have been enjoying the 
property accordingly. They also alleged that 
there is a Tippani dated 15-6-1956 evidencing 
this partition and that the parties have been 
enjoying these shares since 1957-58. They 
denied that they obstructed the plaintiff in 
the cultivation of his portion of the suit Jand. 


3. The trial court held that the de- 
fendants failed to prove the alleged partition 
and that they further failed to prove that 
they had acquired tenancy rights in respect 
of the shares claimed by them in the suit 
property. It further held that the defend- 
ants were not in possession of the portions 
of the suit land as contended by them and 
accordingly decreed the suit declaring that the 
plaintiff is the .protected tenant of the suit 
property and directing the defendants not to 
interfere with his possession and enjoyment 
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of the same. Defendants 1 and 2 went up 
in appeal to the Court of the Civil Judge, 
Haveri. During the pendency of the appeal 
in the lower appellate court, defendant 1 died 
and his legal representatives have not been 
brought on record as stated above. 


4. It is contended by Mr. Hulugur, 
appearing for the plaintiff-respondent that the 
whole appeal abated in the lower appellate 
court and that consequently, this second ap- 
peal has to fail. He has relied on the deci- 
sions in AIR 1973 SC 204, (Babu Sukhram 
Singh v. R. D. Singh), 1973 (1) Mys LJ 294 


= (AIR 1973 Mys 322); (Ramappa Mallappa. 


v. Shripatrao) as well as the decision in AIR 
1973 SC-655 (Dwarak Prasad v. Hartkant 
Prasad). His contention is that there is a 
_ joint decree against defendants 1 and 2 and 
since the legal representatives of defendant 1 
have not been brought on record in the lower 
appellate Court, the appeal in the lower ap- 
pellate court abated as against defendant 1 
and consequently, the whole appeal must be 
deemed to have abated. But the allegations 
made in the plaint are to the effect that de- 
fendants 1 and 2 obstructed the plaintiff. It is 
not clear whether they acted jointly in concert 
or not. According to the plaint allegations, 
defendants 1 and 2 are divided uncles of the 
plaintiff. In the absence of a specific allega- 
tion that defendants 1 and 2 acted jointly 
in obstructing the plaintiff, it cannot be said 
that there is a joint decree against defendants 
1 and 2. Hence, the principles stated in those 
decisions are not applicable. It cannot, there- 


fore, be said that the whole appeal abated. 


in the lower appellate court. 


5. Both the lower courts have come 
to the conclusion that the defendants have 
failed to establish the partition relied on by 
them. Though the document Ext. D-1° which 
has a reference to the Panchas was produced 
and since the D. Ws. admitted that the deci- 
sion of the Panchas was reduced to writing, 
the defendants were expected to produce the 
said document embodying the decision of the 
Panchas. But since they failed te produce 
the same, the lower appellate court drew an 
adverse inference against the defendants and 
held that the partition alleged by the de- 
fendants has not been established. But Mr. 
Gunjal appearing for the appellant urged 
that the finding of the lower appellate court 
is not binding on this court since the admis- 
sions made by the plaintiff in the statement 
made by him before the Revenue authorities 
have not been considered by the lower appel- 
late Court. He relied on the statements of 
the plaintiff in Exhibits D-3, D-2 and D-4. 
Ext. D-3 (a) shows that the plaintiff admitted 
in his statement before the Tehsildar, in the 
suit filed by the Marwadi for recovery of rent 
for the year 1957-58, that since three years 
he and defendants 1 and 2 haye divided the 
suit property and are taking their respective 
shares of the crop. In Ext. D-2 dated 19-9- 
1958, which is an R. T. S. proceeding relat- 
ing to the entry in‘the Record of Rights, the 

Fa 
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plaintiff admitted that defendants 1 and 2 
cultivated the suit land according to the deci- 
sion of the Panchas. In Ext. D-4 dated 23-7- 
1958, in answer to the claim for payment of 
rent by the landlord, the plaintiff made ay. 
statement that he and defendants 1 and 2 have 
cultivated the suit land and that all the three 
are liable to pay the rent. In the course of. 
his evidence he admitted that defendants 1 and 
2 as well as Subbappa were cultivating the 
suit land during the life time of Subbappa. 
These admissions are certainly material pieces 
of evidence and their non-consideration makes 
the finding of the lower appellete court with 
regard to partition not binding in second ap- 
peal. In view of these admissions of the 
plaintiff himself it has to be held that the 
partition alleged to have taken place has been 
established. According to Ext. 13, the state- 
ment of objections filed by the defendants, 
the date of partition is 4-3-1956. They state 
in the said document that a deed of parti- 
tion came into existence on 5-10-1956 em- 
bodying the terms of the partition which had ™ 
taken place on 4-3-1956, but that document 
has not been produced. 


6. Both the lower courts have held 
that under Sections 27 and 40 of the Bombay 
Tenancy And Agricultural Lands Act, 1948 
as it stood before its amendment by Act XII 
of 1956, the sons of Subbappa alone became 
entitled to be recognised as fhe protected 
tenants of Subbappa and that defendants 1 
and 2 are not entitled to any rights therein. 
It is the contention of Mr. Gunjal that in 
view of the admission of the plaintiff that 
during the lifetime of Subbappa, Subbappa 
as well as defendants 1 and 2 were cultivat- 
ing the suit land and in view of the fact that 
plaintiff was a party to the partition after the 
death of Subbappa on 4-3-1956, Subbappa 
must be deemed to have been in possession 
and enjoyment of the suit property for and 
on behalf of the joint family of himself and 
his brothers, defendants 1 and 2. His con- 
tention is that the right of tenancy of Sub- 
bappa as a protected tenant in respect of the 
suit land was not personal to Subbappa, but 
was enjoyed by him as a member of the 
joint Hindu family of himself and his bro- 
thers, defendants 1 and 2, and on behalf of 
the said family. 

7. The relevant portions of Sec. 27 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948 before its amendment by 
Act XII of 1956 read as follows :— 

27. (1) No sub-division or sub-letting - of 

the land or assignment of 


SUB-DIVISION, any interest held by a 
SUBLETTING tenant shall be vaild. Such 
AND ASSIGN- sub-division, sub-letting or 
MENT PROHI- assignment shall make the 
BITED. tenancy liable to termina- 


tion : 

Provided nothing in this sub-section shall 
prejudicially affect the rights of a permanent 
tenant or any tenant the duration of whose 
tenancy is presumed to be. co-extensive with 


# 
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the duration of the tenure of the landlord 
under Section 83 of the Bombay Land Re- 
venue Code, 1879: 


Provided further that if the tenant Cies, 
leaving sons or sons of predeceased sons 
more than one in number it shall be lawful 
for such sons and sons of predeceased sons 
(hereinafter called “sharers”’), notwithstend- 
ing anything contained in Section 40, to par- 
tition and sub-divide the land leased subject 
to the following conditions :— 


(a) Each sharer shall hold his share es a 
separate tenant. 
(b) The rent payable in respect of the 
land leased shall be apportioned among 
sharers, as the case may be, according 
to the share allotted to them. 
The area allotted to each sharer shall 
not be less than the unit which the 
State Government may, by general or 
special order, specify in this behalf 
having regard to the production capa- 
city and other circumstances relevant 
to the full and efficient use of the land 
for agriculture. 
If any question arises regarding the 
apportionment of the rent payable by 
the sharers it shall: be decided by the 
Mamlatdar whose decision shall be 


(c) 


(d) 


final.” 
Section 40 before amendment read as 

follows. :— 
“40. If a protected tenant dies, the land- 
lord shall offer to 


CONTINUATION OF continue the tenancy 
TENANCY ON THE on the same terms 


DEATH OF A and conditions on. 
PROTECTED which such tenant 
TENANT. was holding it at the 


time of his death to 
the heir or heirs of 
the deceased tenant: 


Provided that the offer required to be 
made by the landlord under this section shall 
be made in writing: 

Provided further that if any heirs of the 
deceased tenant do not agree to continue the 
tenancy on the same terms and conditions 
on which the deceased protected tenant was 
holding the land, the Collector may select an 
heir or heirs who is or are willing to continue 
the tenancy on the same terms and conditions. 
The decision of the Collector shall be final. 


Explanation— For the purposes of this 
section, an heir means the lineal male descend- 
ants of a tenant or his adopted son and 
failing both his widow who has not re- 
married.” 


Section 40 imposes a restriction on the land- 
jord and he is obliged to offer to continue 
the tenancy on the same terms and condi- 
tions to the lineal descendants in case a ten- 
ant dies or to his adopted son and failing 
both to his widow who has not remarried. 
Section 27 provides that no sub-division of 
any interest held by a tenant shall be valid 
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and that such sub-division shall make the ten- 
ancy liable to termination except in the cases 
provided therein. The first proviso to that 
section states that the sub-section shall not 
prejudicially affect the rights of a permanent 
tenant. The second proviso which is relevant 
for the purposes of this case states that if 
the tenant dies, leaving sons or sons of pre- 
deceased sons more than one in number it 
Shall be lawful for such sons and sons of 
predeceased sons to partition and sub-divide 
the land leased irrespective of the provisions 
of Section 40. It also provides that each 
such son or grandson shall hold his share as 
a separate tenant and that the rents payable 
Shall be apportioned according to the share 
allotted to them. The partition effected by 
the plaintiff and defendants 1 and 2 in this 
case of 4-3-1956 being prior to the amendment 
Act XIII of 1956, which came into force on 
1-8-1956, will be invalid under the terms of 
Section 27 since the second proviso does not 
provide for sub-division allotting a share to 
the brothers of the deceased tenant. But it 


is the contention of Mr. Gunjal that Sec- 


tions 27 and 40 are not applicable to a case 
where the deceased tenant was holding the 
land not in his individual capacity but as a 
member of a joint Hindu family and for and 
on behalf of the said family. He has relied 
on Section 4 of the Act. The relevant part 
of it reads as follows :— 


“4. A person lawfully cultivating any 
land belonging to an- 

PERSONS TO BE other person shall be 
DEEMED TENANTS. deemed to be a tenant 
if such land is not 

cultivated personally 

by the owner and if 

such person is not— 


(a) a member of the owner’s family, or 

(b) a servant on wages payable in cash 
or kind but not in crop share or a 
hired labourer cultivating the land 
under the personal supervision of the 
owner or any member of the owner’s 
family, or 


(c) a mortgagee in possession.” 


According to his contention, the word “per- 
son” has been defined under Section 2 (11) as 
including an undivided Hindu family. He 
has also relied on the definition of the word 
“tenant” under Sec. 2 (18) wherein the word 
has been defined to mean an agriculturist who 
holds land on lease and includes a person 
who is deemed to be a tenant under the pro- 
visions of this Act. The phrase “protected 
tenant” has been defined to mean a person 
who is recognised to be a protected tenant 
under Section 31 and under Section 2, Cl. (14). 
The word “agriculturist” has been defined to 
mean a person who cultivates land personally 
under Section 2 (2). The words “to culti- 
vate” are defined to mean to carry on any 
agricultural operation under Section 2 (5). 
Under Section 2 (6) the words “to cultivate 


-” 
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personally” is defined to mean to cultivate 
land on one’s own account (i) by one’s own 
Jabour, (ii) by the labour of any member of 
one’s family, or (iii) by servants on wages 
payable in cash or kind but not in crop share 
under: the personal supervision of oneself or 
any member of one’s family. Explanation HI 
to the said definition reads: 
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“In the case of an undivided Hindu 
family, the land shall be deemed to have 
been cultivated personally, if it is cultivated 
by any member of such family.” 


Relying on this definition it is contended by 
Mr. Gunjal that a person lawfully cultivating 
any land referred to in Section 4 of the Act 
brings within its fold an undivided Hindu 
family also. His contention therefore is that 
the Act has contemplated the case of a per- 
son being a protected tenant not in his indi- 
vidual capacity but as a member of an undi- 
vided Hindu family enjoying the rights of 
tenancy for and on behalf of the said family. 
His further contention is that there was no 
need for adding the second explanation in 
Section 2 (6) unless it was the intention of the 
Legislature to include cases in which an undi- 
vided Hindu family is itself regarded as being 
entitled to the rights of a tenant. Otherwise, 
according to them, the words in sub-cl. (ii) 
of the said provision “by the labour of any 
member of one’s family” would also cover 
the case of a member of an undivided Hindu 
family. But it is pointed out by Mr. Hulgur 
that the phrase “one’s family” would ordi- 
narily include members of a family consisting 
of a person’s wife and children only and that 
in order to make it clear that even in cases 
where the cultivation is by any member of 
the undivided Hindu family, and the tenant 
is a member of such family, had to te speci- 
fically provided for. I think Mr. Hulgur is 
right in putting that interpretation. The mere 
fact that Explanation II has been embodied 
in Section 2 (6) does not necessarily lead to 
the conclusion that it was under the contem- 
plation of the Legislature to provide for cases 
where the tenant was in possession and enjoy- 
ment of the property leased in his capacity 
as representing the joint undivided family to 
which he belonged. There is another reason 
why the word “person” in Section 4 of the 
Act cannot refer to a joint undivided Hindu 
family. Section 4 states that a person law- 
- [fully cultivating any land belonging to an- 
other person shall be deemed to be a tenant, 
if such a person is not a member of the 
owner’s family. It will be difficult to sub- 
stitute the phrase “undivided Hindu family” 
for the word “person” in Section 4. It is 
not possible to contemplate an undivided 
Hindu family being considered as a member 
of the owner’s family. 


8 It is not disputed that Subbappa 
was the protected tenant of the suit land. 
On his death, therefore, under the second 
proviso to Section 27, the suit property could 
be partitioned only among the lineal descend- 
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ants of Subbappa. Hence, the partition be- 
tween the plaintiff and defendants 1 and 2 
which is alleged to have taken place is in- 
valid. Hence, even though Mr. Gunjal is 
right in contending that defendants must be 
held to have proved the alleged partition of 
4-3-1956, it does not help the defendants’ 
case any further. The provisions of Sec- 
tion 27 make it clear that the intention of 
the Legislature was that on the death of a 
tenant it is only his lineal descendants who 
must succeed to his tenancy rizhts in the 
leased property. If the contention of Mr. 
Gunjal that the right of the deceased tenant 
must be regarded as the leasehold right which 
belongs to the entire undivided Hindu family 
of the tenant, then such a conception would 
be contrary to the specific provisions of Sec- 
tions 27 and 40 of the Act, as they stood 
prior to the amendment. Since defendants 1 
and 2 cannot claim any right in the lease- 
hold property subsequent to the death of the 
protected tenant Subbappa under the provi- 
sions of Sections 27 and 40, and since the 
partition which took place on 4-3-1956 is in- 
valid under Section 27, the lower courts were 
right in holding that defendants 1 and 2 have 
no right to the lease-hold property or any 
portion thereof. 


9, It was next contended by Mr. 
Gunjal that the amendment Act XII of 1956 
which came into force from 1-8-1956 pro- 
vides for a case where at the time of death 
the tenant is a member of a joint family and 
that thereunder the surviving members of the 
said family are entitled to partition and sub- 
divide the land. But this amendment came 
into effect subsequent to the alleged partition. 
The words “if the tenant dies” according to 
Mr. Gunjal mean that the right conferred 
under Section 27 as amended also enures to 
the benefit of the surviving members of a 
joint Hindu family even in cases where the 
tenant dies prior to the date of the amend- 
ment. In the present case, the sons of Subb- 
appa, namely, the plaintiff and his brothers 
had a vested right in the suit property con- 
ferred on them under Section 27 of the Act 
on the date the amendment came into force. 
In order to take away the vested right there 
must be express terms to that effect in the 
statute. And in the absence of the same, it 
cannot be deemed that the Legislature intend- 
ed to take away the vested rights. The pro- 
visions of Section 27 as amended do not 
expressly state that they have retrospective 
effect. Hence, this contention also has to be 
rejected, 


10. Since the partition itself is invalid 
under Section 27 of the Act, the plaintiff is 
not precluded from claiming back the shares 
alleged to have been allotted to defendants 1 
and 2. Defendants t and 2 do not get any 
valid title under the said partition. It is not 
their case that they have acquired title by 
adverse possession. Hence, the fact that there 
was a partition does not preclude the claim 
of the plaintiff to the entire suit property. 
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11. This second appeal therefore fails 
and is dismissed. No costs. ; 
Appeal dismissed. 
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RANGE GOWDA, J. 
Kale Gowda, Petitioner v. Akkayyamma 
and others, Respondents. 
C. R. P. No. 1108 of 1973, DJ- 8-2-1974. 


(A) Civil P. C. (1908), S. 152, O. 23, R. 1 
— Appeal dismissed as withdrawn — Applica- 
tion for amendment of judgment and decree 
can be made only to trial Court. . 

When an appeal is dismissed as with- 
drawn consequent upon the motion made by 
the party concerned to withdraw the same 
under Order 23, Rule 1, the appellate Court 
does not judicially deal with the matter of 
the suit leaving the decree of the trial Court 
to remain intact and hence an application 
for amendment of the judgment and decree 
can only be filed in the trial Court. AIR 
1914 PC 66 and AIR 1928 All 679, Rel. on; 
AIR 1958 Andh Pra 768, Dist. (Para 7) 

(B) Civil P. C. (1908), S. 152 —- Amend- 
ment of decree —— Issue whether plaintiff 
was entitled to possession decided in plain- 
tiff’s favour — Relief of possession not im- 
corporated in judgment and decree— Omis- 
sion being due to accidental slip can be 
amended under S, 152 —— AIR 1967 SC 1440, 
Rel. on. (Para 10) 


Cases Referred: Chronological Paras 


AIR .1967 SC 1440 == (1967) 2 SCR 18 10 
AIR 1958 Andh Pra 768 = (1958) 2 Andh 

WR 304 5 
AIR 1928 All 679 = 26 All LJ 407 7 
AIR 1926 All 440 = 24 All LI 465 7 
AIR 1925 All 556 = 23 All LJ 518 7 
AIR 1914 PC 66 = 12 All LJ 624 7 


D. Puttaswamy, for Petitioner; R. U. 
Goulay (for Nos. 1 and 2) and S. G. 
Chikkerur, (for No. 3), for Respondents. 


ORDER :— This revision petition under 
Section 115, Civil P. C. raises the question 
that, when an appeal is dismissed as with- 
drawn by the Appellate Court on a motion 
made by the party concerned under Order 23, 
Rule 1, Civil P. C., can the decree of the 
trial Court be said to have merged with the 
decree of the appellate Court, and if so, 
Should an application for amendment of the 
judgment and decree passed by the trial 
Court be made only to the appellate Court? 
The decision of this revision petition depends 
upon the answer to the said question, and it 
arises in the following circumstances: 

2. The petitioner filed O. S. No. 25 
of 1964 on the file of the Civil Judge at 
Kolar claiming to be the adopted son of one 
Chickkasomegowda to whom the suit pro- 
perties belonged. His case was that Chikka- 
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somegowda (his grandfather) took him in 
adoption and under a registered will dated 
30-10-1948 executed by him bequeathed the 
suit properties in his favour and named M. 
Gangappa the first defendant in the suit as 
Executor of the Will to manage- the suit pro- 
perties during his (petitioner’s) minority. It 
appears the said Gangappa came into posses- 
sion of the suit properties and mortgaged 
some of them in favour of the third respond- 
ent Duggegowda. The petitioner, after he 
attained majority, brought the said suit for 
various reliefs. Having held that the afore- 
mentioned Will was valid, the petitioner was 
declared to be the owner of the suit pro- ' 
perties and was also held entitled to recover 
possession of the suit properties which were 
then in the possession of a receiver appointed 
in some other proceeding. However, his case 
that the mortgage created by M. Gangappa 
in favour of the third respondent was not 
binding on him was not accepted, and it was 
held that the same was binding on him. 


3. - Despite holding that the petitioner 
was entitled to recover possession of the suit 
properties while dealing with Issue. No. 5, 
there was no direction to that effect either in 
the order portion of the judgment or in the 
preliminary decree. Therefore, the petitioner 
filed an application I. A. No. 18 on 19-12- 
1966 under Sections 151, 152 and 153, Civil 
P. C. for amendment of the judgment and 
decree by incorporating the said relicf there- 
in; again on 6-1-1972 he filed another. applica- 
tion I. A. No. 24 with a similar prayer. 


4. It may also be mentioned here that 
the said Gangappa had also filed an appeal 
to this Court RFA No. 29/1967 against the 
judgment and decree in that suit and the peti- 
tioner had also filed  cross-objections, and - 
both the appeal and the cross-objections were 
dismissed as withdrawn by this Court cn. 
10-11-1970. 


5. The learned Civil Judge rejected 
both the applications — I. As. 18 and 24 — 
taking the view that the decree of the trial 
Court merged with that of the appellate 
Court in RFA No. 29/1967 and that the 
application for amendment of the judgment 
and decree in the matter indicated therein 
Should have been filed in the latter -Court 
only, and, in taking that view he relied upon 
Ramanna v. Sreeramulu, (AIR 1958 Andb 
Pra 768) in which it is said thus: 


“There is no difference in essence be- 
tween a judgment dismissing an appeal under. 
Order 41, Rule 11, Civil P. C. or that made 
under Order 41, Rule 37, Civil P. C In 
both the cases, the judgment of the appellate 
Court adjudicates upon the rights of the par- 
ties though in one case the manner of dis- 
posal is concise and speedy and in the other 
it takes a more elaborate form and longer 
time. Whether the appeal is dismissed in 
limine against the ex parte respondent or dis- 
missed after hearing the respondent, it is 
the decree of the appellate Court that governs 
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the rights of the parties. As the appellate 
decree is the final decree and the decree of 
the lower Court merges with it, it follows 
that the application for amendment of the 
decree should be made to the eppellate 
Court.” 

In this revision petition, it is the legality and 
the correctness of the said view taken by the 
learned Civil Judge, that are assailed, 


6. It was contended by Sri D. Putta- 
swamy learned Counsel for the petitioner that 
the view taken by the learned Civil Judge that 
the decree of the trial Court merged with 
that of the appellate Court in RFA No. 29 
of 1967 and hence the two applications 
I. As. 18 and 24 for amendment of the judg- 
ment and decree should have been filed in 
the latter Court, is manifestly erronecus, and 
that the decision relied upon by the learned 
Civil Judge is not at all applicable to this 
case. Elaborating the contention what he 
submitted was that it is no doubt true that 
while dealing with an appeal either under 
Order 41, Rule 11 or under Order 41, Rule 17, 
Civil P. C. the Court adjudicates upon the 
rights of the parties though in one case the 
manner of disposal is summary and in the 
other it is more elaborate and that hence the 
decree of the trial Court merges with that 
of the appellate Court and necessarily an 
application for amendment of the judgment 
and decree should be filed in the appellate 
Court, but when an appeal is dismissed as 
withdrawn by the appellate Court on a prayer 
made by the party concerned to withdraw 
the same under Order 23, Rule 1, Civil P. C. 
without seeking liberty to file a fresh appeal, 
the appellate Court does not adjudicate upon 
the rights of the parties but merely permits 
the appeal to be withdrawn leaving the decree 
of the trial Court to remain intact, and in 
such a case the application for the amend- 
ment of the judgment and decree can only 
be made to the trial Court. 

7. It appears to me that the conten- 
tion of Sri Puttaswamy is well founded. 
When an appeal is dismissed as withdrawn 
consequent upon the motion made by the 
party concerned to withdraw the same 
under Order 23, Rule 1, Civil P. C. as in 
the present case, the appellate Court does not 
adjudicate upon the rights of the parties 
forming the subject-matter of the suit —— or 
in other words, does not judicially deal with 
the matter of the suit — but merely dismis- 
sed the appeal as withdrawn leaving the decree 
of the trial court to remain intact. To put 
it differently, what the appellate Court does 
in so dismissing the appeal is to pronounce 
that the appellant does not wish to proceed 
with the appeal, but it does not confirm the 
decree or the decision appealed from, and, 
in this connection the following observations 
of the Privy Council in Chandri Abdul Majid 
v. Jawahir Lal. (AIR 1914 PC 66) are ap- 
posite : 

“The order dismissing the appeal for want 
of prosecution did not deal judicially with 
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the matter of the suit and could in no sense 
be regarded as an order adopting or con- 
firming the decision appealed from. It mere- 
ly recognised authoritatively that the appellant 


had not complied with the conditions under ~- 


which the appeal was open to him, and that 
therefore he was in the same position as if 
he had not appealed at all.” 

This principle, in my opinion, equally applies 
to a case where an appeal is dismissed as 
withdrawn as in the present case. I may also 
here refer to the following observations in 
Deoki v. Jwala Prasad, (AIR 1928 Ali 679) 
which support the view I have taken: 


“In our opinion when the appeal was 
Withdrawn the order which we passed on that 
occasion granting permission to withdraw the 
appeal under Order 23, Rule 1 was not a 
decree so as to supersede the decree of the 
Court below. When an appellate Court does 
not judicially deal with the matter of a suit 
but merely permits an appeal to be withdrawn 
so that the decree of the Court below is left 
intact it cannot be said that it has confirmed 
the decision appealed from. It merely re- 
cognises authoritatively that the appellant does 
not wish to go on with his appeal. We may 
refer to the case of (AIR 1914 PC 66) where 
their Lordships of the Privy Council laid down 
this proposition with regard to an ap- 
peal which had been dismissed for want 
of prosecution. This case was followed in 
Nand Lal Saran v. Dharam Kirti Saran, (AIR 
1926 All 440), where the appellate Court had 
held that.no appeal in fact lay to that Court. 
There is another case of this Court viz. 
Pitam Lal v. Balwant Singh, (AIR 1925 Ali 
556) to the same effect. We are of opinion 
that that principle applies to an equal extent 
to the case where the appeal is withdrawn.” 
But, when an appeal is disposed of either 
under Order 41, Rule 11 or under Order 41, 
Rule 17, Civil P. C., the position is different; 
while disposing of an appeal under those pro- 
visions, the Court undoubtedly adjudicates 
upon the rights of the parties forming the 
subject-matter of the suit though the manner 
of disposal in one case is summary and in 
the other it is more elaborate, and therefore 
the decree of the trial Court gets itself merg- 
ed in the decree of the appellate Court. But, 
as mentioned earlier, that is not so when an 
appeal is dismissed as withdrawn as in the 
present case. Therefore, the view taken by 
the learned Civil Judge that the decree of the 
trial Court merged with that of the High 
The High Court 
while disposing of the said appeal did not 
adjudicate upon the rights of the parties form- 
ing the subject-matter of the suit, but merely 
dismissed the appeal as withdrawn without 
touching in any manner the decree of the 
trial Court, and consequently the decree of 
the trial Court remained intact. By dismiss- 
ing the said appeal as withdrawn, the High 
Court did not, in any manner or to any ex- 
tent, judicially deal with the rights of the 
parties which formed the subject-matter of 
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the suit. That being the case, the applica- 
tion for amendment of the judgment and 
decree can only be filed in the trial Court, 
and the view taken by the learned Civil 


~g\Judge to the contrary cannot be sustained. 


8. Dealing with the merits of the ap- 
plications I. As. 18 and 24, it was submitted 
by Sri Puttaswamy that even though the 
learned Civil Judge declined to entertain them, 
he held that this is a fit case in which the 
amendment Sought for should be allowed, 
and that therefore instead of remitting the 
case to him this Court itself may examine 
the propriety or correctness of the said find- 
ing. The learned Counsel appearing for the 
respondents have no objection to do so. 


9. While dealing with the said appli- 
cations on merits, this is what the learned 
Civil Judge, has stated in the course of the 
impugned order: 


“It is clear that the intention of the 


a learned Judge was to direct possession of the 


properties to the plaintiff as pleaded in the 
plaint, as otherwise, the plaintiff will have to 
be driven for another suit for possession for 
no fault of his. Unless the relief of 
possession is granted, the plaintiff will have 
no practical benefit. Admittedly, the proper- 
ties are in possession of the receiver as per 
orders of the, Court and that possession will 
have to be given to the plaintiff and of course 
on payment of the mortgage amount due to 
the 2nd defendant, which is held to be bind- 
ing on the plaintiff. This omission in my 
opinion is accidental and requires to be 
‘amended and it is a fit case wherein the 
amendment has to be allowed.” 


The argument pressed before me by Sri Putta- 
swamy in support of the said finding of the 
learned Civil Judge is that under Section 152, 
Civil P. C. mistakes in judgments, decrees or 
orders or errors arising therein from any ac- 
cidental slip or omission may be corrected 
at any time by the Court either on its own 
motion or on an application by any of the 
parties, and in the present case the omission 
to incorporate in the order portion of the 
judgment: and in the preliminary decree the 
relief regarding recovery of possession of the 
suit properties is due either to an accidental 
slip or omission, and that therefore the am- 
endment sought for is absolutely. necessary 
to bring it in conformity with the judgment 
which the Court intended to pass and give 
effect. 

10. 1 think Sri Puttaswamy is right 
in making this submission. It is undisputed 
that one of the issues raised in the. suit filed 
by the petitioner was whether he is entitled 
to possession of the suit properties (Issue 
No. 5). The learned Civil Judge who tried 
that issue as mentioned earlier recorded a 
clear finding in the affirmative, but in the 
order. portion of the judgment and in the 
preliminary decree the said relief was not 
incorporated, and, that must have been due 
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to accidental slip or omission. But there 
cannot be any doubt that the Court by its 
judgment intend to give him that relief and 
indeed gave it, and, as pointed out by the 
Supreme Court in Samarendra v. Krishna 
Kumar, (AIR 1967 SC 1440) it is well settled 
that there is an inherent power in the Court 
which passed the judgment to correct a cleri- 
cal mistake or an error arising from an acci- 
dental slip or omission and to vary its judg- 
ment so as to give effect to its meaning and 
intention. This is, therefore, pre-eminently 
a fit case in which the amendment sought 
for should be granted. 


11, Before closing, I may notice a 
submission of Sri S. G. Chikkerur learned 
Counsel for the third respondent. He sub- 
mitted that as long as the mortgage is not 
redeemed in accordance with law the peti- 
tioner is not entitled to recover possession of 
the mortgaged properties and that position 
may be made clear in the order te be passed 
in this revision petition. In answer to this 
submission, what Sri Puttaswamy submitted 
was that his client would not and cannot re- 
cover possession of the mortgaged properties 
without discharging the mortgage debt, and, 
even the learned Civil Judge in the impugn- 
ed order has stated ‘that the petitioner will 
take possession of the. mortgaged properties 
only on payment of mortgage amount, and 
that would not be an hindrance to prant the 
amendment sought for. In the face of what 
Sri Puttaswamy submitted, I think it is un- 
necessary to say anything else in this regard. 
It is however made clear that the petitioner 
shall recover possession of the mortgaged pro- 
perties only after discharging the mortgage 
debt, and, regarding the other preperties he 
is entitled to recover possession from the 
receiver immediately. 


12. In the result, this revision peti- 
tion is allowed, the impugned order is set 
aside, and I. As, 18 and 24 filed by the peti- 
tioner are allowed. The concerned Court is 
directed to carry out the necessary amend- 
ment in the order portion of the judgment 
and in the preliminary decree as indicated 
above. No costs. 

13. Let the records of this case be 
Sent to the lower Court immediately. 


Petition allowed 
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D. P. Sharma and others, Petitioners v. 
State of Mysore and another, Respondents. 
Writ Petns. Nos. 1982, 2192, 2210, 2211, 
3585 and 3586 of 1973. D/- 10-10-1974. 


(A) Motor Vehicles Act (1939), S. 63 (7) 
— Tourist vehicle — Condition totally pro- 
hibiting operator from entering into fresh 
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contract outside State other than modifica- 

tion or extension of subsisting contract — ht 

violates Art. 19 (© (g) of Constitution — 
(Constitution of India, Act 19 (1) (g)). 

(Para 4) 

3, 5. Keshava Iyengar, for Petitioner in 

ali Writ Petns; M. P Chandrakantharaj Urs, 


"Govt. Advocate, for Respondents in all Writ 


Petns. 


ORDER :— Because a common question 
Of law arises for consideration in these cases, 
they are disposed of by this common order. 
2. The petitioners in these cases are 
holders of permits issued under sub-sec. (7) 
of S. 63 of the Motor Vehicles Act (herein- 
after called the ‘Act) to ply tourist vehicles 
throughout India. The permits are issued 
by making endorsements on the contract car- 
riage permits which the petitioners already 
held in respect of the vehicles. The said 
endorsements purport to have been made 
under Rule 123 (A) of the Karnataka Motor 
Vehicles Rules. One of the conditions im- 
posed by the State Transport Authority which 
made the endorsements under sub-section (7) 
of S. $3.of the Act is that the petitioners 
should not enter into any fresh contract of 
hiring other than the extension or modifica- 
tion of a subsisting contract outside the State 
of Karnataka. Aggrieved by the imposition 
f the above condition the petitioners have 
filed these petitions. 


3.- It is stated that Rule 123 (A) of 
the Karnataka Motor Vehicles Rules, which, 
to sems extent, deals with some of the 
matters covered by sub-sections (7) to (10) of 
5. 63 of the Act, is inapplicable to the tourist 
vehicles in respèct of which permits are issued 
under sub-section (7) of S. 63 of the Act. 
On this question the counsel for toth the 
parties are agreed in view of the fact that 
Rule 123 (A) was promulgated long before 
sub-sections (7) to (10) of S. 63 were enacted. 
J shall, therefore, without deciding the ques- 


tion of applicability of the Rule proceed on 


the basis that the said Rule is inapplicable 
to permits issved under sub-section (7) of 
S. 63. The question which, therefore, sur- 
vives for consideration is whether the condi- 
tion imposed by the State Transport Autho- 
tity while endorsing or issuing the permit 
under sub-section (7) of S. 63 of the Act 
prohibiting the petitioners from entering into 
any contract of hiring other than the exten- 
sion or modification of a subsisting contract 


` outside the State of Karnataka, is valid or not. 


4, Sri Keshava Iyengar, learned 
counsel for the petitioners. submits that when 
once it 2s held that Rule 123 (A) is inapplic- 


able there would be no justification for impos- 


ing the impugned condition on the petitioners. 
It is contended by him that the condition as 
it stands imposes an unreasonable restriction 
on the right to carry on the business by the 
petitioners and is, therefore, liable te be set 
aside. But, the learned Government Advyo- 
cate contended that Section 51 of the Act 
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having been expressly made applicable to per- 
mits issued under sub-section (7) of S. 63 
of the Act, it was open to the State Trans- 
port Authority to impose in exercise of its 


power under clause (ii) of sub-section (2) of —- 


S. 51 of the Act the condition, the validity 
of which is challenged in these proceedings. 
He argued that in the absence of such a 
condition it would be open to z person ob- 
taining a permit from the State Transport 
Authority in the State of Karnataka, to keep 
his vehicle always outside the State of Karna- 
taka. If the holders of permits are allowed 
to do so, the very purpose for which the 
permits are issued under sub-section (7) of 
S. 63 of the Act would be defeated as the 
tourists who pass through the State of Karna- 
taka would be deprived of the facility of a 
tourist vehicle. It is no doubt true that there 
is a good deal of substance in what is con- 
tended on behalf of the State Government by 
the learned Government Advocate. But the 
condition which is impugned in this Writ 


Petition has to be declared as void because ^. 


it does not allow the holders of permits issued 
under sub-section (7) of S. 63 of the Act to 
enter into a fresh contract of hiring even 
for the purpose of bringing the tourists into 
the State of Karnataka. Even on the basis 
of the submission made by the learned Gov- 
ernment Advocate, it has to be held that per- 
sons who are holders of permits under sub- 
section (7) of S. 63 of the Act, should be 
allowed to have the right to eater into a 
contract outside the State for the purpose of 
carrying tourists of the State of Karnataka. 
It cannot be said that if the holders of per- 
mits are allowed to exercise that privilege the 
purpose of the Act would be defeated. 


The reasonableness or unreasonableness 
of the ccndition imposed on the right to 
carry on the business depends on the object 
with which it is imposed and the nature of 
public -interest that it has to subserve. In 
a case where the operator of a tourist vehi- 
cle carries tourists from a place inside the 
State of Karnataka to a place outside it under 
a contract and leaves them there, there is 
no good reason why he should not under a 
fresh contract carry another set of tourists 
from a place outside the State to the State 
of Karnataka on his return journey instead 
of running an empty vehicle. I am of the 
view that the condition which prohibits the 
petitioners from entering into a fresh con- 
tract outside the State of Karnateka for the 
purpose of bringing the tourists into the 
State of Karnataka, instead of advancing the 
purpose of the Act, would defeat it. Hence 
the condition that is imposed in the permits 
issued to the petitioners which totally prohi- 
bits them from entering into a fresh contract 
outside the State of Karnataka other than 
the extension or modification of a subsisting 
contract has to be declared as void on thej. 
ground that it imposes unreasonable restric- 
tion on the right of the petitioners to carry 
on the business in violation of Art. 19 (1) (g) 


, to enter into a fresh contract 
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of the Constitution. It 1s therefore set 
aside. Liberty is, however, reserved to 
the State Transport Authority to impose any 
condition regarding the right of the petitioners 
outside the 
State of Karnataka in accordance with law 
and the observations made above. 
5. The petitions are 
allowed. No costs. 


accordingly 
Petitions allowed. 
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G. K. GOVINDA BHAT, C. J. 

Thunga Bai and others, Petitioners v. 
Vishalakshi Heggadthi and another, Respond- 
ents. 

Civil Revn. Petn. No. 1510 of 1974, Di- 
4-10-1974.* 

(A) Specific Relief Act (1963), S. 37 — 
Karnataka Land Reforms Act (10 of 1962) 
(as it stood before amendment by Act 1 of 
1974), $. 25 — Tenant in possession when 
Kamataka Act came into force — Surrender 
by tenant not in accordance with S. 25 — 
Tenant’s possession must be presumed to 
have continued — Tenant is entitled to tem- 
porary injunction in his suit for permanent in- 
junction restraining Fandlord from interfering 
with his possession. (Paras 11, 13) 

(B) Civil P. C. (1908), S. 115 — Discre- 
tionary order refusing temporary injunction 
—— High Court when will interfere in revision 
indicated. 

The High Court in revision is always 
reluctant to interfere with discretionary order 
of the subordinate Court refusing to grant 
temporary injunction but where the order is 
perverse and unjust it is the duty of the High 
Court to interfere and the order is perverse 
when the material pleadings are wilfully dis- 
regarded or there is some conscious violation 
of the rule of law or of procedure on the 
part of the subordinate Court. (Para 16) 


(C) Evidence Act (1872), S. 35 — Passes- 
sion of land — Survey nombers noted on 
levy demand notice — Evidentiary value of. 

No reliance can be placed on the num- 
bers noted on the levy demand notice for 
proving possession of land unless the official 
responsible for preparing the notice is ex- 
amined. (Para 12) 

Padubidri Raghavendra Reo, for Peti- 
tioners; S. G. Sundara Swamy for N. 
Santhosh Hegde, for Respondents, 

ORDER :— This revision petition by the 
plaintiffs arises out of their application for 
temporary injunction in a suit filed for per- 
manent injunction. The trial Court issued 
an ad interim order of injunction which was 
subsequently dissolved and that order was 


*(Against order of Prl. Civil J. Udipi (S. K.) 
in M. A. No. 26 of 1974, D/- 29-6-1974). 
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affirmed on appeal by the learned Civil Judge, 
Udipi. The question is whether that order 
calls for interference in revision by this Court. 

2. The subject-matter of the suit ts 
an agricultural holding in a locality called 
Shettibettu in Herga village of Udipi Taluk 
in the District of South Kanara. That hold- 
ing described in the plaint A schedule com- 
prises of 4 acres 37 cents of wet lands and 
4 acres 38 cents of Punja lands with a farm 
house and appurtenant buildings. The said 
propertics bclonged to an Aliyasantana family 
of which defendant 1 was a member. In the 
partition effected in the said family in some 
year after 1965, the suit A schedule proper- 
ties were allotted to the share of defendant 1. 
Before the date of the said partition, the suit 
properties were in the enjoyment of two, 
chalgeni tenants, viz., Govinda Naika and 
Badiya Naika. 


3. Govinda Naika died in about the 
year 1971 and Badiya Naika died in the year 
1972. Plaintiff 1 is the widow and plaintiffs 
2 to 7 ate the children, of Govinda Naika; 
plaintiff 8 is the widow and plaintiffs 9 and 
10 are the children, of Badiya Naika. The 
plaintiffs filed the suit in the last week of 
September 1973 for permanent injunction res- 
training the defendants, their men and those 
claiming under them from trespassing upon the 
plaint A schedule properties and harvesting 
the Karti paddy crop standing thereon. Their 
case was that the plaint A schedule proper- 
ties were being enjoyed by Govinda Naika 
and Badiya Naika as chalgeni tenants under 
the family of defendant 1 for over 30 years, 
that when a Receiver was appointed in O. S. 
58 of 1961 on the file of the Court of the 
Munsiff, Udipi, the said Govinda Naika and 
Badiya Naika attorned to the Receiver and 
after the A schedule properties came to be 
allotted to the share of defendant 1 they con- 
tinued as tenants, that on the death of 
Govinda Naika in the year 1971 and of Badiya 
Naika in 1972 the plaintiffs who are the heirs 
have continued as tenants of the said lands. 
Their further case is that Govinda Naika and 
Badiya Naika were residing separately with 
their respective families in portions of the 
same farm-house in the suit property, that at 
the request of defendant 1 made about 2 
years pricr to the institution of the suit, Badiya 
Naika allowed the defendants to occupy the 
portion of the house wherein he resided for 
a temporary period of three months to en- 
able the defendants to construct a new house. 
Having occupied the portion of the house, 
the defendants ia about June 1973 began ta 
exert force to trespass upon the suit lands 
and, when the Karti paddy crop was ready 
for harvest the defendants were threatening 
to harvest the said crop. Therefore they sued 
for permanent injunction against defendant 1 
and her husband, defendant 2. 

4, Defendant 1 in her written state 
ment dia not dispute the fact that Govinda 
Naika and Badiya Naika were cultivating the 
suit lands under her family as alleged in the 


plaint. She also did not deny that Govinda 
Naika and Badiya Naika had attorned to the 
Receiver. Her specific case as pleaded in 
para 4 of her writien statement is that 
Govinda Naika and Badiya Naika were en- 
joying the suit lands in moieties, but after 
the partition in her family, Govinda Naika 
and Badiya Naika had put her in possession 
of the properties which were in their enjoy- 
ment. According to her, Badiya Naika sur- 
tendered possession including the portion of 
the house in his occupation about 5 years 
prior to the filing of her written statement and 
Govinda Naika surrendered possession of the 
lands in his possession about 2 years ago; 
but he did not surrender possessian of the 
portion of the house wherein he resided. It 
is necessary to set out the material portion 
of para 4 of the written statement of defend- 
ant 1. It reads: 

“The defendant ‘submits that immediately 
after the registered partition in her family 
she requested Govinda Naika and Badia Naika 
to put her in possession of the properties m 
their enjoyment and the house situated therein. 
That at the time the tenants Govinda Naika 
and Badia Naika were enjoying the plaint 
properties on moiety they were enjoying the 
house situated there in portions. At the re- 
quest of the defendant Badia Naika put her 
in possession of all properties in his vossession 
including the portion of the house by vacating 
the same and by taking up his residence 
elsewhere, some 5 years ago. Govinda Naika 
promised to put the defendant in possession 
and in pursuance of his promise did so 2 
years thereafter by retaining only the right 
of residence in the portion of the house where 
he was residing.” 

5, It is clear from the pleadings of 
defendant 1 that she admits that Govinda 
Naika and Badia Naika were the tenants of 
the suit properties. Her sole defence is that 
in about the year 1968 Badiya Naika and in 
1971 Govinda Naika had surrendered posses- 
sion of the moieties of the properties in their 
respective enjoyment. 

6. The Karnataka Land Reforms Act, 
1961, (hereinafter called the Act) came into 
force on 2-10-1965. The object of the said 
Act, inter alia, is to terminate the relation- 
ship of landlord and tenant and to confer 
ownership rights on the tenants. Landlords 
are prohibited from evicting their tenants. 
Section 14 of the Act permitted resumption 
subject to the terms and conditions laid down 
therein. Section 14 has now been deleted by 
the Karnataka Amendment Act No. 1 of 
1974. Section 25 provides for surrender of 
lands held by a tenant. The said section, 
before it was amended by Karnataka Amend- 
meat Act No 1 of 1974 read thus: 

“25. Surrender of land by tenant :— 

(1) No tenant shall surrender any land 
held by him as such, and no landlord 
shall enter upon the land ‘surrendered 
by the tenant, without the previous per- 
mission in writing of the court. 
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(2) Permission under sub-section (1) shall 
be granted if, after making such in- 
quiry as may. be prescribed, the court 
is satisfied that the proposed surrender 
is bona fide and the land surrendered _ 
docs not exceed the extent of land ` 
which landlord could have resumed 
from his tenant under Section 14; in 
other cases, the permission shall be 


By Section 25 a bar was imposed against sur- 
render of any land held by a tenant without 
the previous permission in writing of the 
‘court’. The Court can grant permission 
after making enquiry if it is satisfied that 
the proposed surrender is bona fide and the 
land surrendered does not exceed the extent 
of land which the landlord could have re- 
sumed from his tenant under Section 14. The 
section further barred the landlords from en- 
tering upon the land surrendered by their 
tenants without the previous permission in 
writing obtained from the Court. Thus there 
is a prohibition against surrender of any land — 
by a tenant and a further prohibition against 
the landlord from entering upon the land 
surrendered by the tenant, without the pre- 
vious permission in writing of the Court. 


7. After the Act came into force 
Govinda Naika and Badiya Naika who were 
the tenants could not have surrendered the 
lands held by them without the previous per- 
mission in writing of the Court: defendant 1 
could not have entered upon the lands with- 
out the previous permission in writing of the 
Court. It is not the case of defendant 1 
that any previous permission of the Court 
had been obtained for the alleged surrender, 
authorising her to enter upon the lands. 


8. The learned Civil Judge has held 
that the documents produced in the case show 
that the plaintiffs were in possession of the 
suit lands upto 1971; but they have not shown 
that they were in possession subsequent to 
1971 and the documents produced by de- 
fendant 1 show that she has been in posses- 
Sion subsequent to 1971, Therefore, he has 
refused to interfere with the order made by 
the learned Munsiff. The argument advanced 
on behalf of the plaintiffs that the plea of 
oral surrender contrary to the provisions of 
Section 25 of the Act ought not to be ac- 
cepted by the Court and the plainiffs should 
be presumed to be in legal possession of the 
properties has been repelled by the learned 
Civil J udge on the ground that in a suit for 
Injunction, the Court is not concerned with 
the legality of possession. 


9, It was urged by Sri Padubidri 
Raghavendra Rao, learred counsel for -the 
petitioners, that the order of the Court below 
refusing to give effect to the provisions: of 
Section 25 of the Act and its failure to draw 
the presumption that possession of the tene 
ants which has been accepted upto 1971 has 
continued, have vitiated the conclusion of the 
Civil Judge that the plaintiffs have not made 


1975 


out a prima facie case of possession, and fur- 
ther that the order is perverse and unjust and, 
therefore, calls for interference in revision. 


10. Shri S. G. Sundaraswamy, learned 
counsel for the respondents, submitted that 
there is’ no error of jurisdiction committed 
by the Court below calling for interference 
in revision, that on a consideration of the 
materials on record the Court below agreeing 
with the trial Court has held that the plain- 
tiffs have not shown they are in possession 
of the suit lands subsequent to 1971 and that 
finding being a question of fact is not open 
to correction in revision. He further con- 
tended that the remedy of the plaintiffs was 
to apply for restoration of possession on the 
ground of wrongful dispossession, under Sec- 
tion 129 of the Act. 


11. Defendant 1 who is the landlord 
has admitted in her written statement that 
Govinda Naika and Badiya Naika were the 
tenants of the suit lands when the Act. came 
into force on 2-10-1965 and subsequently, 
until the dates of the alleged oral surrenders 
in 1968 and 1971. It is not the case of de- 
fendant 1 that she had obtained any previous 
permission in writing from the Court for the 
alleged surrender. Where the landlord ad- 
mits that the tenants were in possession when 
the Act came into force and continued to be 
in possession even thereafter and there is no 
surrender by the tenants in the manner allow- 
ed under Section 25, was the Court below 
right in holding that the defendants are in 
possession and the plaintiffs have not proved 
their possession? The learned Civil Judge 
has stated in his order under revision : 


“The defendants are the owners of the 
property. There is legal presumption that 
they are always in possession as they are 
owners. The plaintiffs claim to be in posses- 
sion as tenants. The burden is on them to 
show that they are in possession of the suit 
properties. The first defendant need not pro- 
duce any documents to show her possession.” 


If there is a presumption that the owner is 
in possession and he need not produce any 
documents to show his possession, is there no 
legal presumption that a tenant admittedly in 
possession on the date when the Act came 
into force, has continued in possession of the 
lands? In the context of the Act, there can 
be no presumption that a landlord is in pos- 
session where admittedly on the date when the 
Act came into force, the lands were in the 
possession of tenants and there has been 
neither a surrender nor a resumption in ac- 
cordance with the provisions of the Act. 


12. The learned Civil Judge has held 
against the plaintiffs as in his view they should 
have produced the Levy Register extracts for 
the years 1972 and 1973 which they have fail- 
ed to do. Levy Demand Register is not pre- 
pared under any statute or statutory rule. It 
is prepared under executive orders for the pur- 
pose of issuing foodgrain levy demands from 
cultivators. The learned Civil Judge relied 
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upon the survey numbers noted on some levy 
demand notice ‘produced by defendant 1 and 
held that defendant 1 had proved her posses- 
sion subsequent to 1971. Unless the official res- 
ponsible for preparing the levy demand 
notices is examined, no reliance can be plac- 
ed on the survey numbers etc., noted in the 
said notices. 


13. In my opinion, the order of the 
Court below is wholly vitiated by the errone- 
ous view of the law it has taken with regard 
to presumption as to possession of lands held 
by tenants and the reliance placed cn levy 
demand notices issued to defendant 1 and 
also because it has drawn an inference against 
the plaintiffs for their failure to produce the 
levy demand register extracts. When Govinda 
Naika and Badiya Naika were admittedly the 
tenants of the suit lands up to 1971 when the 
Act was in force and there has been no sur- 
render by them under Section 25 which alone 
can be taken cognisance of by the Courts, the 
Court below should have drawn the legal 
presumption that their possession has con- 
tinued. In order to obtain the relief of in- 
junction it was not necessary for the plain- 
tiffs to produce documents showing that their 
possession continued even after 1971. The 
possession of the suit lands in the eye of law 
always remained with the tenants. The entry 
of defendant 1 on the suit lands is prohibited 
by Section 25 (1) of the Act. That prohibi- 
tion Is an injunction against landlords not 
to enter upon the lands held by tenants with- 
out the previous permission in writing of the 
Court, Each entry by defendant 1 upon the 
suit lands constitutes an act of trespass and 
a clear invasion of the legal rights of the 
plaintiffs. When the plaintiffs have shown 
that they have a legal right and that legal 
tight is invaded by the unlawful acts of the 
defendants, they are entitled to the relief of 
injunction at the hands of the Civil Court. 
To hold otherwise on the basis of the affi- 
davits filed in support of the case of defend- 
ant 1 and the levy demand notices produced, 
is to indirectly uphold the alleged oral sur- 
render notwithstanding the prohibition that 
the landlord shall not enter upon the lands 
held by her tenants. 


14. The argument of the learned 
counsel for the respondents that the remedy 
of the plaintiffs is to seek possession on the 
ground of dispossession under Section 129 
of the Act is no answer to the case esta- 
blished by the plaintiffs that they are in legal 
possession and that their right is with impu- 
nity violated by the unlawful acts of defend- 
ant 1. The plaintiffs do not admit that they 
have been dispossessed. That the plaintiffs 
are residing in a portion of the farm-house 
is admitted by defendant 1, 


15. The learned Civil Judge holds 
that it is not shown that items 7 and 8 of 
the plaint A schedule are included in their 
lease as the relevant survey numbers are not 
shown in the lease deeds produced. The 
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plaintiffs need not prove what is admitted in 
the pleadings of defendant 1. In the plaint 
the plaintiffs have stated that the suit lands 
were enjoyed by Govinda Naika and Badiya 
Naika under the family of defendant 1 for 
over 30 years. That has not been denied in 
the written statement of defendant 1. Her 
Specific case as set out in paragraph 4 of her 
written statement extracted above, is that 
Govinda Naika and Badiya Naika surrender- 
ed the suit schedule properties. ‘Therefore, 
it is not the case contended in the pleadings 
of defendant 1 that items 7 and 8 were not 
included in the leasehold of Givinda Naika 
and Badiya Naika. The wilful disregard on 
the part of the Court below to take note of 
the admission in the pleadings vitiates its find- 
ing that the plaint items: 7 and 3 of the A 
schedule are not included in the leasehold of 
the plaintiffs. 

16. This Court is always reluctant to 
interfere with discretionary orders made by 
the subordinate Courts. But where the orders 
of the Court below are perverse and unjust, 
it is the duty of the High Court in the ex- 
ercise of its power under Section 115 of the 
Code of Civil Procedure to interfere. A deci- 
sion can be said to be perverse when the 
material pleadings are wilfully disregarded or 
when there is some conscious violation of 
the rule of law or of procedure on the part 
of the subordinate Court. In the mstant case, 
there is a wilful disregard of the pleadings 
and there is a conscious violation of the 
rule of law. Therefore, I allow this revi- 
sion petition, reverse the order of the Court 
below and make an order of injunction res- 
training defendant 1, her agents and men from 
entering upon the suit lands until the dis- 
posal of the suit. 

17. Petitioners are entitled to the 
costs of this revision petition. 
i Petition allowed, 
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J. Mohanlal and others, Petitioners v. 
The Union of India and others, Respondents. 


Writ Petn. Nos. 1970, 1971 and 1043 of 
1973, D/- 1-10-1974. 

(A) Gold (Control) Act (1968), S. 16 — 
Notification under S. 109 exempting certain 
banks (but not pawn brokers) from operation 
of S. 16 — Validity — Notification does not 
violate Art. 14 of the Constitution nor is there 
excessive delegation of legislative power under 
S. 109. (Ibid, S. 109). 


The banking institutions referred to in 
the impugned notification are subject to statu- 
tory and administrative control and supervi- 
sion of the Reserve Bank of India and the 
Union Government. The amount of control 
to which the pawn brokers are subject under 
the State enactment is not the same as in the 
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case of the banking institutions. Thus, there 
is an intelligible differentia Letween the in- 
stitutions which are exempted and the pawn 
brokers and it is also clear that the object 
of the Act is achieved by making a classifica- 
tion between the pawn brokers on the one 
hand and the banking institutions on the 
other. The object of the Act is not defeated 
in according a special treatment to the bank- 
ing institutions. The administration of the 
provisions of the Act would also be easier as 
there would be no duplication of the returns 
to be filed by the banking institutions. Thus, 
there is no violation of Article 14 of the 
Constitution by not extending the benefit of 
exemption to pawn brokers also. AIR 1970 
SC 1453 and AIR 1971 SC 1170, Followed. 
(Para 3) 
As regards validity of Section 109, a legis- 
Jature while legislating cannot foresee and 
provide for all future contingencies, and Sec- 
tion 109 only authorises the Central Govern- 
ment to meet contingencies as they arise. Sec- 
tion 109; therefore, does not suffer from the 
vice of excessive delegation of legislative 


power. AIR 1951 SC 318, Applied. 
(Paras 4, 5) 
Cases Referred : Chronological Paras 


AIR 1971 SC 1170 = 1971 (Supp) SCR 254 
2 


AIR 1970 SC 1453 = (1970) 1 SCR 479 2 
AIR 1951 SC 318 = £2 Cri LJ 1361 4 


R. U. Goulay in Writ Petns. Nos. 1970 
and 1971 of 1973, R. Nagaraj in W. P. No. 
1043 of 1973 for Petitioners; U. L. Narayana 
Rao, Sr. Central Govt. Standing Counsel, for 
Respondents in all Writ Petns. 


ORDER :— The petitioners in these peti- 
tions are carrying on business as Pawn 
Brokers. They have filed these petitions re- 
questing the Court to issue’ a writ in the 
nature of mandamus to the respondents direct- 
ing them not to enforce Section 16 of the 
Gold (Control) Act, 1968 (hereinafter refer- 
Ted to as the Act) against them in so far as 
the said section requires the making of dec- 
Jarations by the petitioners regarding the quan- 
tity of gold received by them in the course 
of their business. The relevant part of Sec- 
tion 16 of the Act reads as follows: 


“16. DECLARATIONS AS TO ARTI- 
CLES OR ORNAMENTS: 


(1) Save as otherwise provided in this Chap- 
ter, every person who owns or is in 
possession, custody or contro] of, any 
articles or ornaments at the commence- 
ment of this Act,’ or acquires the 
ownership, possession, custody or con- 
trol of any articles or ornament there- 
after, shall make, within thirty days 
from such commencement or from such 
acquisition, as the case may be, of 
within such further period as the Ad- 
ministrator may. on sufficient cause 
being shown, allow, a declaration in 
the prescribed form as to the quantity, 
description and other prescribed parfi- 
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culars of any articles or ornament, or 
both, owned, possessed, held or con- 
trolled by him: ............ i 


After the Act came into force the Govern- 
ment of India, being of opinion that it was 
necessary and expedient in the public interest 
so to do, in exercise of its powers under Sec- 
tion 109 of the Act, issued a notification 
dated 18-5-1970 exempting the State Bank of 
India, a subsidiary Bank as defined in Cl. (£) 
of Section 2 of the State Bank of India (Sub- 
sidary Bank Act, 1959) and a banking com- 
pany as defined in clause (c) of Section 5 of 
the Banking Regulation Act, 1949, from the 
operation of the provisions of Section 16 of 
the Act in so far as the said section related 
to the making of declarations by such banks 
in relation to any article or any ornament 
which was in their possession, custody or con- 
trol as security for any money lent or advan- 
ced by them. Because the Government of 
India did not simultaneously exempt the Pawn 
Brokers also from the operation of Section 16 
of the Act, the petitioners have filed these 
petitions for the issue of a writ in the nature 
of mandamus calling upon the Government 
of India to treat them in the same way in 
which the banks referred to above, were 
treated by it. The petitions: are contested by 
the Union Government. l 


2. The’ validity of the Act has been 
upheld by the Supreme Court in Harakchand 
Ratanchand Banthia v. Union of India, (AIR 
1970 SC 1453). In Badri Prasad v. Collector, 
Central Excise, (AIR 1971 SC 1170), the 
Supreme Court observed that the provisions 
of Section 16 of: the Act were not violative 
of Article 19 (1) (£) and (g) of the Constitu- 
tion of India. The petitioners before the 
Supreme Court in the above case were Pawn 
Brokers. Their contention was negatived by 
the Supreme Court as follows :-— 


‘Section 16 as is seen is all-embracing 
and makes it obligatory or every person unless 
he is exempted under sub-section (5) thereof 
to make a declaration of all the gold articles 
and ornaments in his possession, custody or 
control. In order that there may not be any 
uncertainty in the matter of making declara- 
tions in certain cases, the Legislature has indi- 
cated the persons on whom the burden lay. 
The requirement of making a declaration as 
often as a pawn broker acquires ownership, 
possession, custody or control of gold under 
sub-section (4) is to be read with sub-s. (10) 
and it is enough for a pawn broker to ap- 
proach the Gold Control Officer with the full 
and detailed statements of his holding at the 
end of every month. As such it cannot be 
said that there is any unreasonable restriction 
on his holding property or pursuing his busi- 
ness in terms of Article 19 (1) (f) or (g) of 
the Constitution.” 


3. The question for consideration in 
this case is whether the impugned notifica- 
tion dated 18-5-1970 issued by the Govern- 
ment of India exempting certain banks re- 
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ferred to therein-from the operation of Sec- 
tion 16, is void either on the ground that it 
is violative of Article 14 of the Constitution 
or on the ground that there has been exces- 
sive delegation of legislative power to the 
Government of India under Section 109 of 
the Act. - Section 109 of the Act reads as 
follows : 


“109. POWER TO EXEMPT.— 


Where, on the recommendation of the 
Administrator or otherwise, the Central Gov- 
ernment is of opinion that, it is necessary Or 
expedient in the public interest so to do, it 
may, by order and subject to such conditions, 
if any, as it may specify in the order exempt 
any dealer or any refiner or any other person 
from the operation of all or any of the pro- 
visions of this Act and may, as often as may 
be, revoke or modify such order.” 


The institutions which are exempted under 
the impugned notification, as already men- 
tioned, are the State Bank of India; a sub- 
sidiary bank of the State Bank of India, and 
banking companies as defined under Cl. (c) 
of Section 5 of the Banking Regulation Act, 
1949. Jt is well known that the institutions 
referred to above are subject to statutory 
and administrative control and supervision of 
the Reserve Bank of India and the Union 
Government and in the course of their busi- 
ness which has to be carried on in accord- 
ance with the regulations, rules and orders 
that are issued from time to time from the 
Reserve Bank of India and the Union Gov- 
ernment, they are expected to maintain their 
accounts in a particular manner. Their ac- 
counts are subject to infernal audit and statu- 
tory audit. There is also provision for perio- 
dical inspection by the Reserve Bank of India 
and participation of the representatives of 
the Reserve Bank of India in the administra- 
tive decisions to be taken by these banks on 
vital matters. It is, therefore, clear that they 
form a class by themselves and they are dis- 
tinguishable from the pawn brokers. The 
fact that the pawn brokers are also subject 
to certain control under the State enactment 
is not sufficient to hold that the amount of con- 
trol to which they are subject is the same 
as in the case of the banking institutions re- 
ferred to in the impugned notification. The 
object with which the Act was passed is dealt 
with by the Supreme Court in Harakchand’s 
case. The Supreme Court observed as follows 
in that connection :-— 


“The submission of Mr. Setalvad was 
that the reasonableness of the impugned pro- 
visions of the Act had to be judged in the 
light of the widespread smuggling of gold 
which, if not checked, was calculated to des- 
troy the national economy and hamper the 
country’s economic stability and progress. Re- 
ference was made in this connection to the 
report of the Taxation Enquiry Commission 
which pointed out that the factual position 
in regard to the existence of widespread 
smuggling : 
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“Smuggling now constitutes not only a 
loophole for escaping duties but also a threat 
to the effective fulfilment of the objectives of 
foreign trade control. The existence of 
foreign pockets in the country accentuates the 
danger. The extent of the leakage of revenue 
that takes place through this process cannot 
be estimated even roughly, but, we under- 
stand, it is not unlikely that it is substantial. 
Apart from its deleterious effect on legitimate 
trade, it also entails the outlay of an appreci- 
able amount of public funds on patrol vessels 
along the land border, and watch and ward 
staff on a generous scale. It is, therefore, 
necessary, in our opinion, that stringent mea- 
sures both legal and administrative should be 
adopted with a view to minimising the scope 
of this evil.” 


It is, therefore, clear from the above passage 
that the object of the Act was to keep track 
of gold and ornaments made of gold so that 
the undesirable effects pointed out by the 
Supreme Court in the above case could be 
minimised. It is well settled that whenever 
ithe validity of any statutory provision is 
challenged on the ground that it is violative 
Jof Article 14, it is necessary in the first in- 
stance to ascertain the policy underlying the 
statute and the object intended to be achiev- 
led by it. Having ascertained the policy and 
object of the Act, the court has to apply a 
dual test in examining its validity, (1) whe- 
ther the classification is related and based 
upon an intelligible differentia which distin- 
guishes person or things which are grouped 
together from those that are left out of the 
group and (2) whether such classification ser- 
ves the purpose and object of the enactment. 
As mentioned earlier, there is an intelligible dif- 
ferentia between the institutions which are ex. 
empted and the pawn brokers and that it is 
also clear that the object of the Act is 
achieved by making a classification between 
the pawn brokers on the one hand and the 
banking institutions referred to above on the 
other. The object of the Act is not defeated 
in according a special treatment to the bank- 
ing institutions. The administration of the 
provisions of the Act would also be easier 
as there would be no duplication of the re- 
turns to be filed by the banking institutions. 
I do not think that in the instant case there 
has been violation of Article 14 of the Con- 
stitution by not extending the benefit of ex- 
emption to pawn brokers also. 


4... The next contention relates to the 
question whether there has been excessive 
delegation of legislative power, under Sec- 
tion 109 of the Act by which the Central 
Government is authorised to exempt any 
dealer or any refiner or any other person from 
the operation of all or any of the provisions 
of the Act. The validity of a similar provi- 
sion appearing in the Bombay Prohibition 
Act (25 of 1949) was upheld by the Supreme 
Court in State of Bombay v. F. N. Balsara, 
(AIR 1951 SC 318). Under Section 139 (c) 
of that Act the Government of Bombay was 
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given the power to exempt any person or 
institutions or class of persons from the ob- 
servance of Bombay Prohibition Act. The 
said provision was struck down by the High 
Coutt of Bombay on the ground that there 
was excessive delegation of legislative power. 
In the appeal before the Supreme Court the 
judgment of the High Court of Bombay was 
reversed. While doing so the Supreme Court 
observed as follows :— 


“This Court had to consider quite recent- 
ly the question as to how far “delegated legis- 
lation” is permissible and a reference to its 
final conclusion will show that delegation of 
the character with these sections involve can- 
not on any view be held to be invalid. (See 
Special Reference No. 1 of 1951 in Re the 
Delhi Laws Act, 1912 etc). A legislature 
while legislating cannot foresee and provide 
for all future contingencies, and Section 52 
does no more than enable the duly authoris- 
ed officer to meet contingencies and deal with 
various situations as they arise. The same 
considerations will apply to Sections 53 and 
139 (c). The matter however need not be 
pursued further, as it has already been dealt, 
with elaborately in the case referred to.” 


5, In view of the observation of the 
Supreme Court made regarding the validity 
of Section 139 (c) of the Bombay Prohibition 
Act which contained a provision similar to 
Section 109 of the Act, I am of the view 
that Section 109 of the Act does not suffer 
from the vice of excessive: delegation of: legis- 
lative power. 


6. No other contention is urged. 
7. These petitions, therefore; fail and 
they are dismissed. Ne costs. 


8. The- petitioners are given a month’s 
time to file the necessary returns before the 
concerned authority. 

Petitions dismissed. 
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H. V. Dattathri Shastri, Appellant vV. 
Vamana Rao Apte, Respondent. 


Misc. Second Appeal No. 185 of 1973, 
D/- 30-8-1974.* 


(A) Civil P. C. (1908), O. 41, Rr. 24, 
25 —- Omission to frame issue — Remand by 
appellate Court on ground of — Propriety — 
Duty of Court. 


*(Against judgment and decree of Addl. 
T072) J., Shimoga, in Appeal No. 188 of 


BS/DS/A610/75/GDR 





1975 


Where in a suit for an injunction res- 
training the defendant from making use of 
the plaintiff’s open space in order to effect 
repairs to his own (defendant’s) building the 
plea of the defendant that he had a prescrip- 
tive right had been exhaustively considered b 
the trial Court and the parties had led evl- 
dence on a proper understanding of their 
respective cases and the suit was decreed, the 
order of remand made by the first appellate 
Court on the basis of an alleged omission 
to frame an issue bearing on the plea of the 
defendant relative to easementary right was 
unsustainable. The proper course for the first 
appellate court to have followed was the one 
prescribed under Rule 24 of Order XLI, Civil 
P. C., instead of setting aside the entire judg- 
ment and decree and remanding the case for 
fresh trial. AIR 1963 SC 884, Followed. 

‘(Para 4) 
Cases Referred : Chronological Paras 
AIR 1963 SC 884 = (1963) 2 SCR 208 4 


T. S. Ramachandra, for Appellant; U. 
Subramaniam, for Respondent. 


JUDGMENT :— This is an appeal under 
Rule 1 of Order XLII, Civil P. C. by 
the plaintiff in O. S. 249 of 1969 on the file 
of the Principal Munsiff, at Shimoga. He is 
agerieved by an order of remand made by 
the Additional Civil Judge, Shimoga, in R. A. 
188 of 1972. 


2. The suit as laid by the appellant 
was for an injunction restraining the defend- 
ant from making use of his open space in 
order to effect repairs to his own building. 
The suit was resisted by the respondent on 
the ground that he was entitled to such a 
right by prescription. The trial court fram- 
ed two issues, and they are: 


(1) Whether the plaintiff proves that he 
was in exclusive possession of the plaint 
schedule land at the time of suit? 

(2) Whether the plaintiff is entitled to the 
permanent injunction sought against 
the defendant? 


3. The plea of the defendant that he 
had a prescriptive right as contended, has 
deen exhaustively considered by the learned 
Munsiff in the context of issue No. 2. In 
deed, parties have led evidence on a proper 
understanding of their respective cases. The 
suit was decreed by the trial court. On ap- 
peal, the learned Civil Judge, after making 
some general observations as to the cases of 
the parties, found fault with the trial court 
for not having framed an issue bearing on 
the plea of the defendant that he had acquir- 
ed an easementary right to make use of the 
open space of the plaintiff in respect of which 
the injunction had been granted. 

4, I have been taken through the 
judgment of the trial court, and it is seen 
from the discussion relevant to issue No. 2 that 
the entire evidence bearing on the plea of 
the defendant relative to the easementary right 
had been exhaustively considered. In such a 
situation, it seems to me that the proper 
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course for the first appellate court to have! 
followed was the one prescribed under Rule 24 
of Order XLI, Civil P. C., instead of setting 
aside the entire judgment and decree and 
remanding the case for fresh trial on the basis 
of an alleged omission to frame an issue. 
That such is the proper course, is indicated 
by an enunciation of the Supreme Court in 
Kameswaramma v. Subba Rao, (AIR 1963 SC 
884). The elucidation reads thus: 


“Where the parties went to trial fully 

knowing the rival case and led all the evi- 
dence not only in support of their conten- 
tions but in refutation of those of the other 
side, it cannot be said that the absence of 
an issue was fatal to the case, or that there 
was that mis-trial which vitiates proceedings. 
The suit could not be dismissed on this 
narrow ground, and also there is no need for 
a remit, as the evidence which has been led 
in the case is sufficient to reach the right 
conclusion and neither party claimed that it 
had any further evidence to offer.” 
Viewed in the light of the above enunciation, 
the learned Civil Judge must be held to have 
not properly exercised the jurisdiction vested 
in him as an appellate court. The judgment, 
therefore, is clearly unsustainable. 


5. For the foregoing reasons, this ap- 
peal succeeds and is accordingly allowed. The 
Judgment of the learned Civil Judge is set 
aside and the matter stands remitted to that 
court for the disposal of the appeal on merits 
in the light of the observations made herein. 
No costs, 


Appeal allowed. 
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Dr. Narayan, Petitioner v. Dr. R. Vaidya- 
nath and others, Respondents. 


C. R. P. No. 1707 of 1974, DJ- 29-8- 
1974. 


(A) Specific Relief Act (1963), S. 34 — 
Specific relief of declaration or injunction — 
Grant of — Discretionary — Conditions to 
be fulfilled — Interim injunction, when can 
be granted. (Civil P. C. (1908), O. 39, R. 1), 


_The grant of specific relief of declaration 
or injunction is a discretionary remedy, No 
suit under Section 34 is maintainable unless 
the plaintiff is a person entitled to some legal 
character or to some right as to property 
and the declaration sought is that he is en- 
titled to such character or to such right, AIR 
1959 Bom 201 and AIR 1916 PC 78, Rel. 
on; AIR 1920 Mad 573, Ref. (Para 6) 
np The court granting an order of interim 
injunction should come to the conclusion that 
the plaintiff has a prima facie case which 
means a case to go for trial and that balance 
of convenience lies in maintaining the status 


quo. (Para 6) 
CS/CS/A821/75/VSS 
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Where the plaintiff, an unsuccessful can- 
didate for the post of a professor or reader 
filed a suit for declaration that the appoint- 
ment of defendants 2 and 3 to the. posts was 
irregular, void, illegal and inoperative and for 
restraining the ist defendant university from 
inducting defendants 2 and 3 into the offices 
and for restraining defendants 2 and 3 from 
assuming the offices and on application of 
plaintiff for interim injunction, injunction 
order against defendant 3 was made absolute. 

Held that the plaintiff had not sought for 
the relief that he was entitled fo any legal 
character and did not claim any right to pro- 
perty either and the relief which he sought, 
prima facie, did not lie within the scope of 
Section 34 and that the balance of conveni- 
ence did not lie in issuing an order of interim 
injunction restraining defendant 3 from as- 
suming charge of the post of the reader. 

(Paras 7, 10) 

Cases Referred: Chronological Paras 
AIR 1959 Bom 201 = 60 Bom LR 1024 6 
AIR 1920 Mad 573 = 39 Mad LI 319 8 
AIR 1916 PC 78 = 43 Ind App 91 6 
(1872) Ind App Supp Vol. 149 = 11 Beng 
LR 171 (PC) 6 


V. K. Govindarajulu, for Petitioner; 
M. R. Janardhana (for No. 1), H. K. Vasu- 
deva Reddy (for No. 2) and N. Venkatachala 
(for No. 3), for Respondents. 

ORDER :—- This revision petition brought 
on behalf of Defendant 3 in O. S. 1257 of 
1974 on the file of the Court of the I Munsiff, 
Bangalore, arises out of an application for 
temporary injunction filed by the respondent- 
plaintiff. 

2. The matter arises in this way: 
defendant 1 Bangalore University, invited ap- 
plications for one post of Professor of Politi- 
cal Science and one post of Reader in Political 
Science. The plaintiff and defendants 2 and 
3 were the applicants to the said posts, among 
others. The candidates were interviewed by 
the Board of Appointments and defendant 2 
Dr. K. H. Cheluva Raj was appointed as 
Professor and defendant 3 Dr. Narayan was 
appointed as Reader, by a resolution of the 
Syndicate dated 27-6-1974. Dr. Vaidyanath, 
the plaintiff, who was an unsuccessful candi- 
date, instituted the suit in the Court of the 
I Munsiff, Bangalore, on 29-6-1974, wherein 
he prayed for judgment and decree as follows: 


EG)” -ccgvawene Declaring that the appointment 
of defendants 2 and 3 is irregular, 
void, illegal and inoperative; 
Restraining the 1st defendant from ap- 
pointing the defendants or inducting 
them into the office of and otherwise 
allowing them to continue in the posts 
of Professor of Political Science and 
Reader in Political Science; 

(c) Restraining the defendants 2 and 3 
from assuming office and continuing in 
the office of the Professor of Political 
Science and Reader in Political 
Science.” 


(b) 


Narayan v. R. Vaidyanath (Bhat C. J.) 


A.LR. 


3. The allegation in the plaint was 
that the University, defendant 1, had not 
acted in accordance with the relevant statu- 
tory rules, that defendants 2 and 3 do not 
possess the prescribed qualifications and that 
their appointments are made fraudulently. 

4. It is relevant to state at this stage 
that orders were issued to defendants 2 and 3 
appointing them as Professor and Reader res- 
pectively, on 28-6-1974. 


5. The plaintif made an application 
for an interim injunction restraining defend- 
ant 1 University, from giving effect to the 
appointments of defendants 2 and 3, and 
restraining defendants 2 and 3 from assuming 
charge of and performing the functions of 
the Professor of Political Science and Reader 
in Political Science respectively, during the 
pendency of the suit. The Munsiff issued an 
ad interim order of injunction on that ap- 
plication. After the defendants entered ap- 
pearance and contested the application, the 
interim order was dissolved so far as defend- 
ants 1 and 2 are concerned, but was made 
absolute with regard to defendant 3. That 
order was affirmed by the Court of the Civil 
Judge, Bangalore City, in M. A. 54 of 1974 
by ifs order dated 9-8-1974. Aggrieved by 
the said order, defendant 3 has preferred the 
above revision petition. 


6. It is a cardinal principle governing 
the law of granting interim injunctions that 
the court granting such an order should come 
to the conclusion that the plaintiff has a prima 
facie case, which means a case to go for trial, 
and that the balance of convenience lies in 
maintaining the status quo. The defendants 
have contended, inter alia, that the reliefs 
prayed for by the plaintiff cannot be granted. 
Their case is that the plaintiff cannot obtain 
a declaration to the effect that the appoint- 
ments made by defendant 1 of defendants 2 
and 3 are irregular, void, illegal and inopera- 
tive, and that such a relief cannot be ob- 
tained under the provisions of the Specific 
Relief Act. Both the Courts below have 
failed to consider whether, under the provi- 
sions of the Specific Relief Act, a declaratory 
relief of the nature claimed by the plaintiff 
can be granted. A suit for declaration and 
injunction is governed by the Specific Relief 
Act, 1963, (hereinafter called the Act). The 
grant of specific relief of declaration or in- 
junction, is a discretionary remedy. Sec- 
tion 34 of the Act states : 

+ 4 


In a suit under this Section: 

(1) The plaintiff must be a person entitled 
to any legal character or to any right 
as to any property; 

(2) the defendant must be a person deny- 
ing, or interested to deny, the plaintifi’s 
title to such character or right; 

(3) the declaration sued for must be a 
declaration that the plaintiff is entitled 
to a legal character or to a right to 
property; and 
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(4) where the plaintiff is able to seek fur- 
ther relief than a mere declaration of 
title, he must seek such relief, 

If any of the first three conditions is not 
fulfilled, the suit should be dismissed. By 
the expression ‘legal character’ what is intend- 
ed to be meant is ‘legal status’. Vide Shanta 
Shamsher v. Kamani Bros. (P) Ltd., AIR 
1959 Bom 201. A man’s ‘legal character’ is 
the same thing as his status which is con- 
stituted by the attributes the law ascribes to 
him in his individual and personal capacity. 
No suit is maintainable under Section 34 of 
the Act unless the plaintiff is a person entitled 
to some legal character or to some right as 
to property and the declaration sought is 
that he is entitled to such character or to 
such right. Sir Lawrence Jenkins while deli- 
vering the judgment of the Judicial Com- 
mittee of the Privy Council in Sheoparsan 
Singh v. Ramnandan Singh, 43 Ind App 91 at 
p. 97 = (AIR 1916 PC 78 at p. 80) stated 
thus : 

“A plaintiff coming under this section 
must therefore be entitled to a legal character 
or to a right as to property.” 

He further observed thus: 


“This use of a declaratory suit illus- 
trates forcibly the warning in Narain Mitter 
y. Kishen Soondory Dasee, (1872) Ind App 
Sup. Vol. 149, 162 (PC), where it was said: 
There is so much more danger in India than 
here of harassing and vaxatious litigation that 
the Courts in India ought to be most careful 
that mere declaratory suits be not converted 
into a new and mischievous source of litiga- 
tion.” 


7. In the instant case, the plaintiff 
has not sought for the relief that he is entitl- 
ed to any legal character. He does not claim 
any right to any property either. A relief 
of the nature which has been sought in this 
case, prima facie appears to me, does not lie 
within the scope of the Act. 


8. It was strenuously argued by Sri 
M. R. Janardhanam, learned counsel for res- 
pondent-1 that Civil Courts have the jurisdic- 
tion to declare that the acts of statutory autho- 
rities are illegal and void, and that a relief 
of this: nature can be granted. I asked the 
learned counsel to bring to my notice if there 
are any decided cases of Courts in India 
where such relief has been granted, not under 
Article 226 of the Constitution, but in suit 
for specific relief. The learned counsel relied 
on some decisions, and particularly he drew 
my attention to the decision in Lakshminara- 
simha Somayajiyar v. Ramalingam Pillay, 39 
Mad LJ 319 = (AIR 1920 Mad 573) where 
it has been observed that Section 42 of the 
Specific Relief Act is not exhaustive of the 
declaratory suits entertainable: by Civil Courts. 
There the suit was for a declaration of the 
invalidity of the election of a member of a 
Taluk Board and it was held that the Court 
has a discretion to grant or refuse the dec- 
Jaration sought for, and will, in a proper case, 
refuse it, even though the election was invalid. 
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9, Prima facie, it appears to me that 
the plaintifi’s suit for the reliefs prayed for, 
is not maintainable; but, I do not want to 
express any final opinion as that will prejudice 
the parties in the trial of the suit. 


10. I also do not see how the balance 
of convenience lies in issuing an order of in- 
terim injunction restraining ‘defendant 3 from 
assuming charge of the post of the Reader in 
Political Science in the University. He is not 
going to displace the plaintiff since the plain- 
tiff is not holding that post. If the plaintiff 
succeeds, defendant 3 will have to vacate the 
post and a fresh appointment will have to be 
made. The litigation may take several years 
before it is finally concluded. Is any Court 
justified in keeping the post of a Reader in 
the University vacant by issuing an order of 
injunction and thereby making the students 
suffer? In writ petitions under Art. 226 of 
the Constitution where appoinments made by 
Governments. Universities, local bodies etc., 
are challenged, this Court, to my knowledge, 
has not issued interim order restraining the 
candidates appointed from assuming charges 
of the posts to which they were appointed 
unless it be a case where by such appointment, 
the petitioner is going to be displaced. Jf 
this Court in exercise of its discretion under 
Article 226 of the Constitution will not issue 
an interim order of the nature prayed for 
by the plaintiff, is a subordinate Court justi- 
fied in making the order under revision? 


11. This case is a clear warning to 
the High Court of the unlimited mischief 
caused by the abuse of the power to grant 
temporary injunctions. Hitherto, litigation in 
service matters was confined to the High 
Court in proceedings under Article 226 of 
the Constitution. If this Court does not in- 
terfere with the order made by the Court 
below, it will encourage parties to start litiga- 
tion in subordinate Courts challenging appoint- 
ments made by the State Government or other 
authorities, and, if the Subordinate Courts 
indiscriminately issue temporary injunctions, 
administration may get paralysed. 

12. For the reasons stated above, this 
revision petition is allowed, the order of the 
Court below is reversed and the application 
made by the plaintiff is dismissed with costs 
throughout, 


Revision allowed. 
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G. K. GOVINDA BHAT, C. J. 
The State of Karnataka and others, Peti- 
tioners v. S. Venkataraj, Respondent. 

Civil Revn. Petn. No. 687 of 1974, DJ- 
21-8-1974 against order of Civil J., Udipi in 
Misc. Appeal No. 37 of 1973, DJ- 5-11-1973. 

(A) Civil P. C. (1908), O. 39, R. 1 and 
S. 115 — Temporary injunction — When to 


JR/KR/E329/74/LGC 
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be issued — Maintenance of status quo — 
Balance of convenience — Interference in 
revision. 


A temporary injunction maintaining the 
status quo may properly issue whenever the 
question of law or fact to be ultimately deter- 
mined in a suit is grave and difficult and in- 
jury to the moving party will be immediate, 
certain. and great if denied, while the loss or 
inconvenience to the opposing party will be 
comparatively small and insignificant if grant- 
ed. (1884) 27 Ch D 497, Ref. to. 

(Para 4) 


Therefore, where the trial Court as well 
as the appellate Court have come to the con- 
clusion that there is a serious question to be 
tried at the hearing, that there is a prima 
facie case to go to the trial, that the inter- 
ference of the Court is necessary to main- 
tain the status quo and that the balance of 
convenience lies in maintaining the status quo, 
there is no error of jurisdiction calling for 
interference under Section 115. {Para 5) 


Cases Referred: Chronological Paras 


(1972) W. P. No. 2023 of 1969, D/- 4-8-1972 
(Karnataka) ; 2 
(1884) 27 Ch D 497 = 33 WR 317 4 


V. C. Sabarad High Court Govt. Pleader, 
for Petitioners; K. R. D. Karanth, for Res- 
pondent. ' 


ORDER :— This is a révision petition 
preferred by the State of Karnataka and two 
others who are the defendants in O. S. No. 24 
of 1973 on the file of the Court of the Mun- 
siff, Udipi. That is a suit by the respondent 
against the petitioners, wherein the validity 
of the acquisition of the land comprised in 
Survey No. 415/1 of Shivalli Village, Udipi 
Taluk, has been, challenged. The plaintiff in 
the suit has prayed for— , 

“a declaration that he should not be 
deprived of the property, viz, S. No. 415/1 
(in Shivalli village, Udipi Taluk), owned and 
possessed by him by resorting to, and/or on 
the basis of, the notifications cited in paras 4 
and 8 of this plaint and published in the 
Mysore Gazette on 13-9-1962 and 29-4-1965 
respectively.” 


2. The acquisition proceedings were 
initiated by issue of a preliminary notification 
under Section 4 (1) of the Land Acquisition 
Act, published in the Mysore Gazette dated 
13-9-1962. The final notification under Sec- 
tion 6 of the Act was published on 29-4- 
1965. The plaintiff challenged the acquisition 
proceedings before this Court in W. P. No. 
2023 of 1969 (Mys), but the samz2 was: dis- 
missed on 4-8-1972 on the ground that it was 
belated. The Land Acquisition Officer made 
an award on 25-6-1973. Pursuant to the said 
award the Assistant Commissioner of Coonda- 
pur Division, who is the third defendant in 
the suit, issued a notice to the plaintiff direct- 
ing him to deliver possession. Thereupon the 
application, out of which this revision peti- 
tion has arisen, was filed for temporary in- 


State v. S. Venkataraj (Bhat Cc. J.) 
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junction restraining the third defendant from 
taking possession of the suit land. 


3. The trial Court after hearing the 
parties has made an order of temporary in- 
junction and that order has been affirmed on 
appeal by the Court of the Civil Judge, 
Udipi. 


4. I do not want to express any 
opinion as to the merits of the plaintiff’s case 
as that may prejudice one or other of the 
parties in the trial of the suit. The object 
of an interim injunction is to keep things in 
Status quo, so that if at the: hearing the plain- 
tiff obtains a judgment in his favour, the de- 
fendants will have been prevented in the mean- 
time from dealing with the property in such 
a way as to make that judgment ineffectual 
~~ vide Preston v. Luck, (1884) 27 Ch D 497. 
A temporary injunction maintaining the status 
quo may properly issue whenever the question 
of law or fact to be ultimately determined 
in a suit is grave and difficult and injury to 
the moving party will be immediate, certain 
and great if denied, while the. loss or incon- 
venience to the opposing party will be com- 
paratively small and insignificant if granted. 
The party who seeks the aid of the Court in 
that behalf must as a rule, be able to satisfy 
the Court on three points; (a) that there is 
a serious question to be tried at the hearing 


_and there is a probability that he is entitled 


to the relief sought by him, or in other words, 
that he has a prima facie case to go to the 
trial; (b) that the Court’s interference is neces- 
sary to protect him from that species of in- 
jury which the Court calls irreparable before 
his legal right is established at the: trial: and 
(c) that the comparative mischief or the in- 
convenience which is likely to arise from 
withholding the injunction will be greater 
a a which is likely to arise from grant- 
ing it. 


5. The trial Court as well as the ap- 
pellate Court have come to the conclusion 
that there is a serious question to be tried 
at the hearing and that there-is a prima facie 
case to go to the trial, They have. also come 
to the conclusion that the interference: of the 
Court is necessary to maintain the status quo 
and that the balance of convenience: lies in 
maintaining the status quo. That being the 
position, there is no error of jurisdiction 
calling for interference under Section 115 of 
the Code of Civil Procedure, 


_ 6. Accordingly, this revision petition 
fails and is dismissed with costs. 


7., I direct the trial Court to dispose 
of the suit itself before the end of this year. 


Revision dismissed. 
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Sharanappa, Appellant v. Shrishailappa 
and another, Respondents. 

Second Appeal No. 253 of 1971, D/- 1-8- 

1974.* 
(A) Limitation Act (1908), S. 6 — Ap- 
plicability — Section 6 applies only where 
limitation is prescribed in Sch. I, Col. (3) of 
Limitation Act and not to limitation presc- 
ribed by Civil P. C. (Civil P. C. (1908), Sec- 
tion 48 (1)). 

The persons under disability can take the 
benefit of Section 6 (1), only in respect of 
suits or applications for which the period of 
limitation is prescribed therefor in the third 
column of the first schedule to the Limitation 
Act. (Para 4) 


The bar of limitation pressed into ser- 
vice in this case was one contained in Sec- 
tion 48 of the Civil P. C. and not the one 
contained in the third column of the first 
schedule to the Limitation Act, 1908. Hence, 
Section 6 (1) of Limitation Act could not come 
to the aid of the plaintiff who had filed the 
suit beyond the period of twelve years from 
the date of the decree passed in the previous 
. suit for the same suit schedule property and 
against the same defendant. The suit was 
clearly barred by S. 47 of C. P. C. and even 
if it was treated as an application for execu- 
tion it was barred by time under Section 48 
(1) of the Civil P. C., since the plaintiff could 
not claim the benefit of Section 6 of the Limi- 
tation Act. (Paras 3, 4) 

K. S. Savanur, for Appellant; S. D. 
Chatre, for Respondent No. 1. 


JUDGMENT :— This second appeal is 
by defendant 1 against the decree passed by 
the Civil Judge at Bijapur, in Regular Appeal 
No. 41 of 1967 reversing the decree passed 
by the Munsiff at Bagewadi in Civil Suit No. 
77 of 1964. 


2. On the 15th of September, 1964, 
respondent 1 (plaintiff) instituted the suit for 
possession of the suit house and for future 
mesne profits and costs. The suit was resisted 
by the defendants on various grounds. The 
court of first instance dismissed the suit of 
the plaintiff. On appeal, the learned Civil 
Judge decreed the suit. Hence, this second 
appeal. 


3. Sri K. S. Savanur, learned counsel 
appearing for the appellant contended that the 
suit is clearly barred by Section 47 of the 
Civil P. C. in view of the decree passed in 
the previous suit viz., Civil Suit No. 25 of 
1947 for possession of the same property in 
favour of the plaintiff-respondent 1. It is not 
disputed that respondent 1 obtained a decree 


*(Against judgment and decree passed by 
Civil J., Bijapur, in Appeal No. 41 of 
1967), D/- 8-1-1971). 


JR/LR/E370/74/MBR. 
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in his favour for possession of the: same -suit 
schedule property in Civil Suit No. 25 of 1947 
against the appellant and respondent 2. That 
decree was passed in favour of respondent 1 
on 25-7-1949, The proper course for the Ist 
respondent was therefore to execute that 
decree within time and secure possession of 
the suit schedule property. Section 47 (1) of 
the Civil P. C., provides that all questions 
arising between the parties to the suit in which 
the decree was passed, or their representatives, 
and relating to the execution, discharge or 
satisfaction of the decree shall be determined 
by the Court executing the decree and not 
by a separate suit. The suit of respondent 1 
is therefore, clearly barred by Section 47 of 
the Civil P. C., as the plaintiff (respondent 1) 
could have secured possession in execution 
of the decree obtained by him in the previous 
suit i.e, C. S. No. 25 of 1947. It is true 
that the Court has power to treat the suit as 
an execution petition and give proper relief. 
The hurdle in resorting to this procedure is the 
bar contained in Section 48 of the Civil P. C. 
as was in force at the relevant point of time. 
Section 48 (1) of the Civil P. C. provides 
that where an application to execute a decree 
not being a decree granting an injunction has 
been made, no order for the execution. of 
the decree shall be made upon any fresh ap- 
plication presented after the expiration of 
12 years from the date of the decree sought 
to be executed or where the decree or any 
subsequent order directs any payment of money 
or the delivery of any property to be made 
at a certain date or at recurring periods, the 
date of the default in making the payment 
or delivery in respect of which the applicant 
Sub-section (2) 
of S. 48 of the Civil P. C. provides that 
nothing in Section 48 shall be deemed to 
preclude the Court from ordering the execu- 
tion of a decree upon an application present- 
ed after the expiration of the said term of 
twelve years, where the judgment-debtor has, 
by fraud or force, prevented the execution 
of the decree at some time within twelve 
years immediately before the date of the ap- 
plication or to limit or otherwise affect the 
operation of Article 183 of the First Schedule 
to the Indian Limitation Act, 1908. It is clear 


_from Section 48 of the Civil P. C. that res- 


pondent 1 in this case should have filed the 
execution petition within 12 years from the 
date of the decree passed in Civil Suit No. 
25 Of 1947. That decree as already mention- 
ed was made on 25-7-1949. The present suit 
was filed on 15-9-1964 after the expiry of more 
than 12 years after the date of passing of 
the decree in Civil Suit No. 25 of 1947. It 
is not the case of respondent 1 that it is on 
account of any fraud or force on the part 
of the judgment-debtor that he was prevent- 
ed from executing the decree within the pre- 
scribed period of 12 years. The said period 
of 12 years expired long before the Limita- 


tion Act, 1963, came into force, by which 
Section 48 of the Civil P. C. stood deleted. 


122 Knit. ’ 


Å. It was, however, contended by Sri 
Chhatre learned counsel appearing for res- 
pondent 1 that as respondent 1 was a minor 
and was, therefore. under a legal disability, 
he was well within time for executing the 
decree passed in C. S. No. 25 of 1947. Ac- 
cording to respondent 1, he was born on the 
30th of September, 1945. He has admittedly 
instituted the suit within three years after he 
attained majority. If Sri Chhatre is right in 
maintaining that respondent 1 can claim the 
benefit of Section 6 of the Limitation Act, 
the suit if treated as an application for ex- 
ecution of the decree. will not be barred by 
time. Section 6 of the Limitation Act, 1908 
is the same as Section 6 of the Limitation 
Act. 1963. Sub-section (1) of S. 6 of the 
Limitation Act, 1908, which is material for 
our purpose, reads as follows :-— 

“Where a person entitled to institute a 
suit or make an application for the execution 
of a decree is, at the time from which the 
period of limitation is to be reckoned, a minor, 
or insane, or an idiot, he may institute the 
suit or make the application within the same 
- period after the disability has ceased, as would 
otherwise have been allowed from the time 
prescribed therefor in the third column of 
the first schedule.” 


It is no doubt true that respondent 1 was a 
minor when the decree was passed in Civil 
Suit No. 25 of 1947 and the present suit was 
filed within three years after he attained majo- 
rity. If Section 6 (1) applies to the facts of 
the present case, the execution petition will 
be in time. Sri Savanur, learned counsel for 
the appellant maintained that Section 6 of 
the Limitation Act has applicability only to 
limitation prescribed by the Limitation Act 
and not to limitation prescribed by the Civil 
P. C. There is considerable force in this sub- 
imission of Sri. Savanur. The language of 
sub-section (1) of S. 6 of the Limitation Act, 
makes it clear that a minor, or insane or an 
idiot can take the benefit of the said provi- 
sion only in respect of suits or applications 
for which the period of limitation is pre- 
scribed therefor in the third column of the 
first schedule to the Limitation Act. The bar 
of limitation pressed into service by Sri K. S. 
Savanur in this case is one contained in Sec- 
tion 48 of the Civil P. C. and not the one 
contained in the third column of the first 
schedule to the Limitation Act, 1908. Hence, 
I am clearly of the opinion that sub-section (1) 
of S. 6 of the Limitation Act, does not come 
to the aid of respondent 1. The suit, even 
if it is treated as an application for execu- 
tion, is clearly barred by time under Sec- 
tion 48 (1) of the Civil P. C. 

5. For the reasons stated above, this 
appeal is allowed and the judgment and decree 
passed by the learned Civil Judge are set aside, 
and those of the learned Munsiff, are res- 
tored. No costs. 

Appeal allowed. 


Bhawarilal v. S. Jaichand 


A. Í. R. 
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Bhawarilal and another, Appellants v. 
S. Jaichand and others, Respondents. 


Civil Revn. Petn. No. 93 of 1974, DJ- 
25-7-1974.* 


(A) Civil P. C. (1908), S. 115 — Interlo- 
cutory order granting or refusing temporary 
injunction in exercise of discretion — High 
on when will interfere in revision indi- 
cated. 


Ordinarily the High Court in revision does 
not interfere when an interlocutory order is 
made in exercise of the discretionary power 
of the Court granting or refusing temporary 
injunction but the High Court will interfere 
in revision to correct the lower courts when 
they act perversely and contrary to all settled 
principles governing the exercise of discre- 
tion. (Para 4) 


(B) Specific Relief Act (1963), S. 37 — 
Principles governing issue of injunction stated. 

Wherever a right exists or is created by 
contract, by ownership of property or other- 
wise, cognizable by law, an injunction will 
be issued to protect a violation of that right 
and the restraining power of the court extends 
through the whole range of rights and duties 
recognised by law and would be applied to 
every case of intended violation unless there 
are other reasons of policy or expediency 
which control and limit its exercise. 


(Para 7) 


(C) Constitution of India, Art. 226 — 
Specific Relief Act (1963), S. 37—Municipality 
leasmg shops illegally without holding public 
auction — Suit by plaintiff for quashing lease 
and for sale of leasehold right of shops by 
auction and for temporary injunction res- 
training lessee from occupying shops — Plain- 
tiff having no legal right to shops — Plaintiff 
held not entitled to injunction — Remedy lay 
under Art. 226. 


Where the plaintiff alleged that the direct 
lease of its shops by the Municipality to the 
lessee without holding a public auction was 
contrary to law and had deprived him of the 
right to bid in the auction and the relief 
sought was in the nature of a writ of manda- 
mus to the Municipality, after quashing -the 
lease, to sell the leasehold rights of the shops 
by public auction and for an interim injunc- 
tion restraining the lessee from occupying the 
shops it was held that since the plaintiff had 
no legal right to the shops he was not en- 
titled to the injunction as prayed for and the 
remedy of the plaintiff, if any, was to ap- 
proach the High Court under Art. 226. 

(Paras 2, 5, 8, 9, 10) 


S. R. Ramanathan, for Appellants; S. L. 
Simha, for Respondents Nos. 1 and 2. 


~ *(Against order of Civil J.. Kolar, in M. A. 


No. 62 of 1973, Dj- 22-10-1973). 
JR/LR/E326/74/GNB 


à 
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ORDER :— This is a revision petition 
by defendants 2 and 3 in O. S. No. 94 of 
1973 on the file of the Court of the Munsiff, 
K. G. F., against the order of temporary in- 
junction granted in the said suit, which was 
affirmed in appeal by the Court of the Civil 
Judge, Kolar, in M. A. No. 62 of 1973. 


2. Respondents 1 and 2 are the plain- 
tiffs and respondent 3 is the- Administrator 
of the Robertsonpet Town Municipality, 
K. G. F. The said Municipality is the owner 
of two shops which are the subject-matter 
of these proceedings. The Municipality leased 
the two shops on 17-6-1972 to the petitioners, 
On 9-3-1973, respondents 1 and 2 instituted 
O. S. No. 94 of 1973 against the Munici- 
pality and also the lessees from the Munici~ 
pality, who are the petitioners herein, seek- 
ing the relief of permanent injunction res- 
training the petitioners from occupying the 
premises leased to them. The plaintiffs’ case 
is that under the directions of the Deputy 
Commissioner of Kolar, the Municipality 
should have auctioned the-shops and by leas- 
ing the said shops without holding auctions, 
to the petitioners, the plaintiffs have been 
deprived of the right to bid in the auctions. 
The gist of the plaintiffs’ case is that the 
Municipality should have sold the shops in 
public auction and should not have disposed 
of the same by leasing them to defendants 
2 and 3 


3. The Court of the Munsiff at 
K. G. F. granted the interim relief of injunc- 
tion and that was made absolute by the order 
dated 22-3-1973. The appeal preferred against 
the said order was dismissed by the Civil 
Judge at Kolar in M. A. No. 62 of 1973. It 
was urged by the learned counsel for the 
petitioners that the Courts below have acted 
illegally in the exercise of their jurisdiction 
in granting the temporary injunction. 

4. In my opinion, that submission is 
well-founded. Ordinarily, I do not interfere 
when an interlocutory order is made in the 
exercise of the discretionary power of the 
Court granting or refusing temporary injunc- 
tion. But it is the duty of the High Court 
to interfere in revision to correct the lower 
Courts when they act perversely and con- 
trary to all settled principles governing the 
exercise of discretion. 


5. It is an undisputed fact that the 


Town Municipality (Defendant No. 1) is the 
owner of the shops and that the plaintiffs 
have not any rights of property, whether as 
owners or lessees therein. The Town Muni- 
cipality leased the shops to the petitioners on 
17-6-1972, and that is a matter of record. 
The grievance of the plaintiffs is that the 
Town Municipality ought to have sold the 
leasehold rights in public auction and that 
if such an auction had been held, the plain- 
tifs would have bid at the auction. The 
substance of the relief sought for by ithe 
plaintiffs in this case is in the nature of a 
writ of mandamus to the Town Municipality, 
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after quashing the lease dated 17-6-1972 grant- 
ed in favour of defendants 2 and 3, to sell 
the leasehold rights of the shops. The interim 
relief prayed for is that defendants 2 and 3 
Should be restrained from occupying the shops 
in question. The question is whether such a 
relief could have been granted. 


6. Suits for injunction are governed 
by the Specific Relief Act, 1963. The said 
Act also lays down the general principles gov- 
erning the grant of injunctions—perpetual or 
mandatory. Temporary injunctions in aid of 
the main relief may be granted in the exercise 
of the discretion of the Court. 


On In determining whether an injunc- 
tion will be issued to protect any right of 
property, to enforce any obligation, or to 
prevent any wrong, there is one fundamental 
principle of the utmost importance, which 
furnishes the answer to any questions, the 
solution to any difficulties that may arise. 
This principle is both affirmative and nega- 
tive, and the affirmative aspect of it should 
never be lost sight of, any more than the nega- 
tive side. The general principle may be 
stated as follows: Wherever a right exists 
or is created, by contract, by the ownership 
of property or otherwise, cognizable by law, 
a violation of that right will be prohibited, 
unless there are other considerations of policy 
or expediency which forbid a resort to this 
prohibitive remedy. The restraining power of 
equity extends, therefore, through the whole 
range of rights and duties which are recognis- 
ed by the law, and would be applied to every 
case of intended violation, were it not for 
certain reasons of expediency and policy which 
control and limit its exercise. (Vide Pomeroy’s 
Equity Jurisprudence, 4th Volume, Paragraph 
1338, Page 3207). 


8. The plaintiffs have not acquired 
any legal right to the suit shops. If and 
when an auction is held and the plaintiffs be- 
come the successful bidders and the lease in 
their favour is confirmed, they will acquire 4 
right to the property until then they have no 
legal right to the shops. Supposing the Muni- 
cipality does not lease out the shops at all. 
Can the plaintiffs come to the Court and 
seeks an injunction compelling the Munici- 
pality to lease the shops by auction? 

9, If under law the Municipality is 
bound to lease the shops by holding public 
auction, but the Municipality has in con- 
travention of that law leased the shops direct- 
ly to the petitioners, the remedy of the plain- 
tiffs, if any, is to approach this Court under 
Article 226 of the Constitution. Courts sub- 
ordinate to the High Court have not the 
power of issuing writs. 


10. I am most surprised that when the 
plaintiffs have not acquired any present right 
to the suit shops, the Courts below should 
have granted the temporary injunction as 
prayed for. The learned Munsiff at K. G. F. 
as also the learned Civil Judge at Kolar have 
betrayed their ignorance of the basic princi- 


124 Knt. [Prs. 1-4] 


ples governing the grant of injunction, perpe- 
tual or temporary. No doubt, they have writ- 
ten lengthy orders running over several pages. 
11. For the above reasons, I allow 
this revision petition, reverse the orders of 
the Courts below and dismiss the application 
of the plaintiffs for temporary injunction with 

costs throughout. 
Petition allowed. 





mee 
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Padmashri Humayun Mirza, Appellant v. 
The Siation Director, AH Incia Radio, No. 2, 
Cubbon Road, Bangalore-1, Respondent. 

Mise. First Appeal No. 534 of 1971, Dj/- 
18-7-1974.* 

(A) Requisitioning and Acquisition of Im- 
moveable Property Act, (1952), S. 8 (2) (a) — 
Contemplates payment of different amount of 
compensation for different periods. 

A house was requisitioned on 8-7-1954, 
Landlord disagreeing with compensation offer- 
ed, the case went before the arbitrator who 
gave an award at Rs. 600/- p. m. compensa- 
tion throughout and rejected Landlord’s claim 
at Rs. 1,500/- p. m. from 1-4-1961 onwards. 

Held in appeal, that the Landlord had 
proved that in 1961 the rental had risen to 
Rs. 1500/- p. m. especially in view of the 
Municipal assessment and he was entitled 
to succeed. The fact that the Municipality, 
in revision filed by Landlord, had reduced 
the assessment on the basis of actual rent 
received by him did not mear. that actual rent 
payable was not at Rs. 1,500/- p. m. 

(Paras 5, 6, 7) 

(B) Requisitioning and Acquisition of 
Immovable Property Act, 1952, S. 8 (2) — 
Claim before Arbitrator — May differ from 
the compensation demanded from the Gov- 
ernment. 

On the Landlord demanding compensa- 
tion at Rs. 600/- p. m.. from the date of re- 
quisitioning i.e. 8-7-1954 the case was refer- 
red to the arbitrator before whom the Land- 
Jord claimed at Rs. 600/- p. m. upto March 
= 1961 and at Rs. 1,500/- p. m. from April 1961 

onwards. 

Held that Section 8 (2) permitted the 
Landlord to claim higher compensation be- 
fore the arbitrator. (1970) 1 Mys LJ 319, 


Followed. (Para 6) 
Cases Referred; Chronological Paras 
(1970) 1 Mys LJ 319 6 


. S. L. Simha, for Appellant; M. Papanna, 
Jr. Central Govt. Standing Counsel, for Res- 
pondent. 


*(Against judgment and Award passed by 
Arbitrator Bangalore, in Case No. LAQ 
101 of 1970-71, D/- 9-9-1971). 


JR/AS/E355/74/PSP 


Humayun Mirza v. All India Radio (Nesargi J.) 


A. I. R. 


NESARGI, J. :— This appeal is under 
Section 11 of the Requisitioning and Acquisi- 
tion of Immovable Property Act 1952. The 
appelant was the claimant before the Arbi- 
rator. 
‘Cubbon House’ in Cubbon Road, Bangalore, 
was requisitioned by the Central Government 
in order to house the All India Radio Sta- 
tion. An amount of Rs. 500/- per month was 
offered as compensation to the appellant, but 
the appellant did not agree that it was. the 
proper compensation. He contended that he 
was to receive Rs. 600/- per month as com- 
pensation. In view of this dispute an Arbi- 
trator was appointed as per the provisions of 
Section 8 of the Requisitioning and Acquisi- 
tion of Immovable Property Act, 1952, (here- 
inafter referred to as “the Act”). When the 
matter was taken up by the Arbitrator, the 
claimant gave his assessment of compensa- 
tion at Rs. 600/- per month from 8-7-1954 
to 31-3-1961, at Rs. 1,500/- per month from 
1-4-1961 to 1-4-1965 and at Rs. 2,500/- per 
month from 1-4-1965 to 31-3-1971. He, in 
Support of his assessment relied mainly on 
the ground that the Corporation authorities 
of Bangalore had fixed the annual letting 
value on the basis of Rs. 1,500/- per mensem 
from 1-4-1961 and it is common knowledge 
that rents for buildings in Bangalore and 
especially in that locality had gone on rising 
during different periods. It was contended 
on behalf of the Central Government that 
the amount of Rs. 500/- per month offered 
by it was the proper assessment of compensa- 
tion the appellant claimant was entitled to. 


2. The learned Arbitrator held that the 
appellant claimant could not claim compen- 
sation at a rate higher than Rs. 600/- per 
month, which he had claimed at least upto 
1-4-1961. He further held that the provi- 
sions of the Act did not permit the appellant 
claimant to claim compensation at an en- 
hanced rate for the subsequent period namely 
from 1-4-1961 onwards. He, on this basis 
concluded that the amount of compensation 
that the appellant-claimant was entitled to 
was only Rs. 600/- per month. It is this 
Award that is challenged in this appeal. 


3. In this appeal, the appellant- 
claimant has restricted his claim of compen- 
sation at the’ rate of Rs. 1,500/- per month 
from 1-4-1961 up-to-date. The appellant- 
claimant has further stated in this appeal that 
he is satisfied with the Award, awarding bim 
compensation at the rate of Rs. 600/- per 
month from 8-7-1954 to 1-4-1961. It is, 
therefore, now to be seen whether the appel- 
lant-claimant is in law entitled to com- 
pensation amount of Rs. 1,500/- per month 
from 1-4-1961 up-to-date. 


4. Sri S. L. Simha, the learned Ad- 
vocate appearing on behalf of ihe appellant- 
claimant, urged that it is common know- 
ledge that rents of buildings in Bangalore, 
and in particular in that locality, have gone 
on rising from year to year and therefore the 


The appellant’s property known as ©- 
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claim of compensation, at Rs. 1,500/- per 
month from 1-4-1961 put forward by the 
appellant--claimant is the proper assessment 
of compensation and he is entitled to it. He 
further pointed out that even the Bangalore 
Corporation authorities assessed the annual 
letting value of the property from 1-4-1961 
on the basis of Rs. 1,500/- per month and 
that would constitute sufficient material for 
this court to hold that the just and proper 
assessment of compensation that the claimant 
is entitled to is Rs. 1,500/- per month from 
1-4-1961. Sri M. Papanna, Junior Central 
Government Standing Counsel for the res- 
pondents, urged that the appellant-claimant, 
in law, is not permitted to claim different 
rates of compensation for different pericds 
and his contention that from 1-4-1961 the 
compensation should be fixed at Rs. 1,500/- 
per month as against Rs. 600/- per month 1s 
nothing but a claim for enhancement of com- 
pensation and that cannot be granted. He 
pointed out that the learned Arbitrator has 
dealt with the relevant provisions of the Act 
while considering this aspect and concluded 
that enhancement of compensation amount 
was not permitted to be claimed when once it 
was fixed by an Arbitrator on a reference 
under Section 8 of the Act. He nextly point- 
ed out that even though the Bangalore Cor- 
poration authorities had assessed the annual 
letting value at Rs. 1,500/- per month from 
1-4-1961. the matter was taken up by the 
appellant-claimant in revision and the tax 
was reduced on the basis of actual compensa- 
tion amount that was being received by the 
appellant-claimant. He on this basis urg- 
ed that it would not be open to the appel- 
Jant-claimant to contend that because the 
Bangalore Corporation authorities had asses- 
sed the annual letting value on the basis of 
Rs. 1,500/- per month, he is entitled to a 
compensation of Rs. 1,500/- per month. 


5. Taking up the contention in regard 
to the question of enhancement of compensa- 
tion. it is true that the learned Arbitrator, 
after scrutinising the provisions of Sections 8 
and’9 of the Act, has held that enhancement 
of compensation, which had been once fixed, 
is not permitted under the provisions of the 
Act. But we are unable to see how such a 
contention arises under the facts and circum- 
stances of this case. It is undisputed that the 
property in question was requisitioned on 
8-7-1954 and the compensation offered was 
Rs. 500/- per month and further that the ap- 
pellant-claimant did not accept that amount 
and contended that he ought to receive 
Rs. 600/- per month. It is because of this 
dispute that an Arbitrator was appointed 
under Section 8 of the Act and the matter 
dragged on and ultimately the Arbitrator 
passed the Award in question. Hence it is 
manifest that a particular amount had never 
been fixed as just and proper compensation 
per month by any Arbitrator at an earlier 
Stage. We do not see how the appellant- 
claimant is precluded from claiming different 
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Tates of compensation for different periods 
particularly when the period that was ‘under 
consideration was a past one. 


6. Section 8 (2) (a) of the Act pro- 
vides that “the amount of compensation pay- 
able for the requisitioning of any property 
shall consist of a recurring payment, in res- 
pect of the period of requisition, of a sum 
equal to the rent which would have been 
payable for the use and occupation of the 
property, if it had been taken on lease for 


that period eanteaeeess ” In view of this, we have 
no hesitation in holding that the law does not 
preclude the  appellant-claimant from 


Claiming different amounts of compensation 
for different periods when such property is re- 
quisitioned under the provisions of the Act. 
That is what exactly the appellant has done 
in this case. 


Sri Papanna pointed out that when 

Rs. 500/- was offered to the appellant- 
claimant as compensation, the appellant- 
Claimant contended that he ought to receive 
Rs. 600/- per month and it was only when he 
appeared before the Arbitrator that he put 
forward his present claim. He, therefore, 
urged that the claim of the appellant-clai- 
mant before the Arbitrator cannot be con- 
sidered as it is not the same as it was when 
he disputed the offer of Rs. 500/- per month. 
Section 8 (1) (d) of the Act reads as follows: 

_ Section 8 (1) “Where any property is re- 
quisitioned or acquired under this Act, there 
Shall be paid compensation the amount of 
which shall be determined in the manner and 
in accordance with the principles hereinafter 
Set out, that is to say: 

x x X X x 

_ () at the commencement of the proceed- 
Ings before the Arbitrator, the Central Gov- 
ernment and the person to be compensated 
shall state what in their respective opinion 
is a fair amount of compensation.” 
This provision itself gives a right to the clai- 
mant to state before the Arbitrator at the com- 
mencement of the proceedings as to what 
in his opinion is the fair amount of compen- 
sation. There is no provision in the Act 
analogous to Section 25 of the Land Acqui- 
sition Act precluding a claimant from claiming 
an amount of compensation higher than what 
he had claimed before the Land Acquisition 
Officer. It is under these circumstances that 
the decision of this court in Union of India 
v. Narasityappa, (1970 (1) Mys LJ 319) aptly 
applies to the facts of this case. In that case 
also Sections 8 and 11 of the very Act were 
considered and it was held that Section 25 of 
the Land Acquisition Act which imposes a 
bar in the way of a claimant asking for any- 
thing more than what he had asked for in 
his statement of claim does not apply to cases 
falling under the Requisitioning and Acquisi- 
tion of Immovable Property Act 1952. We, 
therefore, do not agree with the contention of 
Sri Papanna, 
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7. The question that remains to be 
considered is whether the claim of the ap- 
pellant-claimant that he is entitled to com- 
pensation at the rate of Rs. 1,500/- per month 
from 1-4-1961 upto-date is sustainable. The 
appellant-claimant and his witnesses have 
sworn that the rents in Bangalore and parti- 
cularly in that locality have gone on rising 
year by year. It is to be observed that it is 
aiso a well known fact. It is in evidence, and 
that part of the evidence is undisputed, that 
the Bangalore Corporation authorities did 
assess the annual letting value of the property 
in question from 1-4-1961 on the basis of 
Rs. 1,500/- per month. But the tax fixed by 
the authorities was of course reduced when 
the appellant-claimant took up the matter 
in revision because the actual rental that the 
building was fetching was not Rs. 1,500/- per 
month but only Rs. 600/- per month. The 
fact that the tax assessed by the Corporation 
authorities on the basis of rental of Rupees 
1,500/- per month, was reduced in revision 
does not mean that the rent of the building 
in question was something less than Rupees 
1,500/- per month from 1-4-1961. This mate- 
rial is sufficient to establish that the just and 
proper assessment of compensation of this 
building is Rs. 1,500/- per month from 1-4- 
1961 as claimed by the appellant-claimant. 
We are of opinion that he is entitled to the 
same. 


8. We, therefore, allow this appeal, set 
aside the Award passed by the learned Arbi- 
trator, in so far as it pertains to the period 
from 1-4-1961 up-to-date, in case No. LAQ. 
101 of 1970-71 and fix the amount of com- 
pensation payable to the appellant-claimant 
at Rs. 1,500/- per month for that period. We 
confirm the Award in regard to the period 
from 8-7-1954 to 1-4-1961. No order as to 
costs. 

Appeal allowed. 
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H. V. Srinivasa Murthy, Petitioner v. The 
Regional Transport Authority and others, Res- 
pondents. 

Writ Petn. No. 2122 of 1973, DJ- 9-7- 
1974. 


(A) Motor Vehicles Act (1939), S. 2 
(28-A) — Route — Between same termini 
but in opposite direction constitutes two dif- 
ferent rontes. 


Held that the lines of travel between the 
same terminii in opposite direction cannot 
be the same although same distance was 
covered thereunder, therefore they did not 
constitute one and the same route. (Para 5) 

M. Ranga Swamy, for Petitioner; C. S. 
Shanthamallappa (for No. 2), A. S. Viswanath 
a a a 
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[Prs. 1-5] H. V. Srinivasa Murthy v. R. T. Authority (K. J. Shetty J.) 


A. L R. 


(for Nos. 5 to 9 and 11 and 13 to 15), for 
Respondents. 

ORDER :— This petition under Arti- 
cle 227 of the Constitution, is directed against 
the order of the Karnataka State Transport 
— Appellate Tribunal, Bangalore by which it 
has set aside the permit of the petitioner on 
route Masur to Shimoga and affirmed the 
grant of permit of respondent 3 on route 
Shimoga to Masur. 


2. The petitioner and respondent 3 are 
stage carriage operators. Before the Re- 
gional Transport Authority Shimoga, the peti- 
tioner applied for a permit from Masur to 
Shimoga. Respondent 3 applied for a permit 
from Shimoga to Masur. The total distance 
between Shimoga to Masur or vice-versa is 
42 miles, out of which an extent of 3 miles 6 
furlongs lies within the jurisdiction of the 
Regional Transport Authority, Dharwar. The 
Regional Transport Authority, Shimoga, after 
considering the said applications, granted per- 
mits to both, as prayed for by them. 


3. Several rival operators who object- 
ed to the grant of those permits, appealed 
to the Karnataka State Transport Appellate 
Tribunal. The Tribunal has set aside the per- 
mit granted to the petitioner on the ground 
that there was no need from Masur to 
Shimoga. It has upheld the grant made to 
Respondent 3 on the ground that there was 
need for a permit on route Shimoga to 
Masur. 


4. The first contention urged for the 
petitioner before me is that the Tribunal has 
committed an error in confirming the grant 
of permit to Respondent 3 without consider- 
ing the relative merits of the petitioner and 
respondent 3. This contention proceeds on 
the assumption that the route between 
Masur to Shimoga is the same route as be- 
tween Shimoga to Masur. It may be recalled 
that the petitioner applied for permit on 
route while respondent 3 asked for a permit 
on route Shimoga to Masur. In support of 
the contention, reliance was placed on the 
definition of route under Section 2 (28-A) 
and also on the explanation to Section 46 
(c) of the Motor Vehicles Act. 


5. If the route between Masur and 
Shimoga is same as the one between Shimoga 
and Masur, there may be some substance in 
the contention. But I think it is not the 
position. The route as defined under Sec- 
tion 2 (28-A) is a line of travel which speci- 
fies the highway which may be traversed by 
a motor vehicle between one terminus and 
another. The line of travel in the case of 
the petitioner is between Masur to Shimoga 
and the line of travel in the case of Res- 
pondent 3, is from Shimoga to Masur. These 
two lines of travel are. quite different though 
the distance covered thereunder may be the 
same. To state that the route travelled by 
a passenger from Masur to Shimoga is noth- 
ing but the same route travelled by another 
passenger from Shimoga to Masur, would be 
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contradictory in terms, I do not find any 
assistance for the contention even under ex- 
planation to clause (c) of Section 46. The 
said explanation defines a ‘trip’ to mean 4 
single: journey from one point to another, and 
every return journey shall be deemed to be 
a separate trip. It only explains the mean- 
ing of a trip for the purposes of Sections 48 
and 57. It does not lend support to the con- 
tention that the route from point A to point 
B is the same as the route between Point ‘B 
to point ‘A’, 


Apart from that, the petitioner has speci- 
fically applied for a permit on route. Masur 
to Shimoga. I fail to understand how that 
application could be treated as an application 
for permit on route Shimoga to Masur. Con- 
sideration for the grant of permit on route 
Masur to Shimoga would be entirely different 
from the consideration to grant permit on 
route Shimoga to Masur. The objections 
from the public against the grant on route 
Masur to Shimoga might not be the same 
as against the grant from Shimoga to Masur. 
There might be too many objections against 
the former and no objection against the 
latter. But, then the Regional Transport 
Authority would not be justified in that case 
to treat the application of the petitioner as 
an application for permit on route Shimoga 
to Masur, and grant permit on the ground 
that there was no objection. It would be 
contrary to the entire scheme of the Motor 
Vehicles Act. I, therefore, reject the conten- 
tion urged for the petitioner. 


6. It was next contended for the peti- 
tioner that the Tribunal ought to have at 
least remanded the matter to the Regional 
Transpor Authority, Shimoga, for collecting 
materials regarding the need for grant of 
permit from Masur to Shimoga. The learned 
counsel said that the Tribunal should not 
have set aside the permit for want of mate- 
rials on the question of need. J am unable 
to agree with this contention. There is no 
rule that the Tribunal in every case, should 
direct the Regional Transport Authority to 
collect materials to justify the permit granted 
by it. The Tribunal is an appellate authority. 
If it is of the opinion that there is no need 
for the grant of permit, it would be well 
Within its power to set aside the permit. 


Ts It was last contended for the peti- 
tioner that the Tribunal affirmed the grant 
of permit to respondent 3 on the ground that 
there was also need for the grant of permit 
on route Masur to Shimoga. I do not find 
any such reason given by the Tribunal. The 
Tribunal has categorically stated that there 
was no need for the grant of permit from 
Masur to Shimoga and it has upheld the 
permit granted to respondent 3 on the ground 


that there was need for permit on the route 
Shimoga and Masur. 


K. Bharmappa v. B. Obaleshappa (Bhat C. J.) 


[Prs. 1-3] Knt. 127 


9, In the result, the petition fails and 
is dismissed; but in the circumstances no 
costs. 

Petition dismissed. 
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Kori Bharmappa, Petitioner v. Bapana- 
halli Obaleshappa and others, Respondents. 


Civil Revn. Petn. No. 185 of 1974, D/- 
2-7-1974,% 

(A) Civil P. C. (1908), S. 185 — Ques- 
tion as to proper stamp duty — Matter can- 
not be canvassed in revision. 


The petitioner has a remedy provided 
under the Karnataka Stamp Act 1957, to get 
a proper adjudication as to the correct amount 
of stamp duty payable. (AIR 1953 Trav-Co 
559, Rel. on). (Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1953 Trav-Co 559 = 1953 Ker LT a 


S. G. Bhagawan, for Petitioner; N, 
Venkatachala, 2nd Addl. Govt. Advocate, for 
the State. 


ORDER :— The petitioner is the plain- 
tiff in O. S. No. 72 of 1969 on the file of 
the Court of the Munsiff, Bellary. In the 
said suit the plaintiff produced in evidence 
a lease deed which was unstamped. Since 
the lease deed was unstamped, the Court made 
an order holding that stamp duty is charge- 
able on the document under Article 30 (a) 
(viii) of the Karnataka Stamp Act, 1957. On 
the said basis, the plaintiff was called upon 
to pay Rs. 1,237-50 as stamp duty and penal- 
ty. Against the said order the plaintiff has 
come up in revision under Section 115 of the 
Code of Civil Procedure. 


2: Chapter IV of the Karnataka 
Stamp Act, 1957, contains provisions em- 
powering the Court, before which an un- 
stamped document is produced, to levy stamp 
duty and penalty before it is admitted in evi- 
dence. The Act also contains a complete 
procedure for rectification of errors, if any, 
committed by the Court. The aggrieved party 
has to seek redress in the manner provided 
by the Act. If the duty and penalty levied 
are found to be prejudicial to the revenue, 
the Deputy Commissioner has also power to 
get the order rectified and to levy proper 
stamp duty and penalty. 


3. The question as to what is the pro- 
per stamp duty payable on a document is 
not a matter that can be canvassed in revi- 
sion before this Court under Section 115 of 
the Code of Civil Procedure. That is the 
view of the law taken in Vasudevan v. Krishna 
Ramanath, AIR 1953 Trav-Co 559. I am in 


*(Against order of Principal Munsiff Bellary 
in O. S. No. 72 of 1969, D/- 20-10-1973). 
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agreement with the view of the law as laid 
down in the aforesaid decision. 

4. Since, the petitioner has a remedy 
provided under the statute to get a proper 
adjudication as to the correct amount of 
stamp duty payable, he cannot invoke the 
jurisdiction of this court under Section 115 
lof the Code. 

5. Accordingly, this Revision Petition 
fails and is dismissed. No costs. 

Petition dismissed. 
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M/s. Karnataka Exports Ltd., Appellant 
v. The Mysore Iron and Steel Ltd., Bhadra- 
vathi, Respondent. 

Misc. First Appeal No. 209 of 1973, D/- 
21-6-1974.* 

(A) Civil P. C. (1908), O. 10, R. 4 — 
Order directing a party to appear in person 
— When can be passed. 

An order directing a party fo appear in 
person can be passed only if the pleader who 
represents him, has refused or is unable to 
answer the material questions. (1899) ILR 23 
Bom 318 and ILR (1956) 6 Raj 921, Rel. on. 

(Para 5) 
Cases Referred: Chronological Paras 
ILR (1956) 6 Raj 921 4 
(1899) ILR 23 Bom 318 4 

V. Krishnamurthy, for Appellant; 
Mohandas H. Hegde, for Respondent. 


JUDGMENT :— This appeal brought on 
behalf of the defendant is directed against 
the order dated 29-3-1973 made in O. S, 
No. 50 of 1972 on the file of the Court of 
the Civil Judge, Shimoga, under Order X, 
Rule 4 of the Code of Civil Procedure. 


2. The matter arises in this way: 
The respondent the Mysore Iron and Steel 
Ltd., Bhadravathi, is the’ plaintiff and the ap- 
pellant, Karnataka Exports Ltd., Bangalore, 
is the defendant in O. S. No. 50 of 1972 afore. 
said. Both the parties are limited companies. 
The plaintiff is a State-owned company. The 
suit was instituted on 14-8-1972 for recovery 
of a large sum of Rs. 15,72,442-67 from the 
defendant for the goods supplied. The de- 
fendant-company filed its written statement 
on 14-12-1972. Thereafter, the matter was 
adjourned on several occasions for the settle- 
ment of issues. On 29-1-1973, the learned 
. Civil Judge Shri Chabbi, made an order to 
the effect that the officer of the defendant- 
company, who had verified its written state- 
ment, may be kept present for examination 
before the settlement of issues, and the case 
was posted to 19-2-1973 for the appearance 


*(Against judgement and decree of Princi- 
pal Civil J., Shimoga, in O. S. No. 50 of 
- 1972, DJ- 29-3-1973). 
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Karnataka Exports v. M. I. & Steel (Bhat C. J.) 
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of the officer of the defendant-company. For 
some reason or the other, the case was ad- 
journed to several dates for the appearance 
of the person who had verified the written 
statement. Ultimately, the Court below made 
an order on 29-3-1973 under Order X, Rule 4 
(2) of the Code of Civil Procedure. and 
decreed the suit on the ground that the officer 
of the defendant-company who had verified 
the written statement, did not appear for his 
examination as directed. 

3. Aggrieved by the said order, the 
defendant has preferred the. present appeal 
under Order XLII, Rule 1 (e) of the Code, - 


` which provides for an appeal against an order 


under Rule 4 of Order X pronouncing judg- 
ment against a party. 


4, Order X, Rule 4 of the Code reads: 


“Where the pleader of any party who 
appears by a pleader or any such person ac- 
companying a pleader as is referred to in 
Rule 2, refuses or is unable to answer any 
material question relating to the suit which 
the Court is of opinion that the ‘party whom 
he represents ought to answer, and is likely 
to be able. to answer if interrogated in per- 
son, the Court may postpone the hearing of 
the suit to a future day and direct that such 
party shall appear in person’on such day. - 


(2) If such party fails without lawful ex- 

cuse to appear in person on the day so ap- 
pointed, the Court may pronounce judgment 
against him, or make such order in relation 
to the suit as it thinks fit.” 
Under the above rule, an order directing a 
party to appear in person can only be made 
if the pleader who represents him, has re- 
fused or is unable to answer the material ques- 
tions Vide Satu v. Hanmantrao, (1899) ILR 23 
Bom 318; Chetanram v. Mangharam, ILR 
(1956) 6 Raj 921. In Chetanram’s case it 
has been stated that the power of the Court 
under Order X, Rule 4, is‘ not an unlimited 
one, that it is only when the: party’s pleader 
or agent refuses or is unable to answer mate- 
rial questions that- the Court can direct the 
presence of the party and that in the absence 
of such refusal or inability, there is no case 
for the exercise by the Court of its power 
under Order X, Rule 4 of the Code. I am 
in entire agreement with the statement of law 
as stated by Wanchoo, Chief Justice, as he 
then was, in Chetanram’s case. 


5. It is rather surprising that the 
learned Civil Judge, without taking care to 
read the provisions of Order X, Rule 4 of 
the Code, has proceeded-to make an order 
pronouncing judgment. If there was any dif- 
ficulty in understanding the pleadings, it was 
for the Civil Judge to have asked the lawyer 
of the defendant to answer any material ques- 
tions relating to the suit and it was only 
when the lawyer was unable to explain or! 
answer that the Court could have directed 
the defendant to appear in person. It is also 
to be noted that the defendant is a limited 
company. The person who had varified the} - 
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with the proviso and Section 10 of the 
Act. We shall extract these sections. 


"3. Bar of Applications — (1) No ap- 
plication for execution of a decree in res- 
pect of a debt shall be made against any 
agriculturist in any court before the ex- 
piry of six months from the commence- 
ment of this Act. 


Explanation 1 — Where a debt is 
payable by an agriculturist jointly with 
a non-agriculturist, no application of 
the nature mentioned in this sub-section 
shall be made or continued either against 
the non-agriculturist or against the agri- 
culturist ‘before the expiry of the period 
mentioned in this sub-section. 


Explanation II — For the purposes of 
this Act, a decree shall be deemed to be a 
decree in respect of a debt notwithstand- 
ing that other reliefs are granted in such 
decree: 

Explanation IH —— Nothing in this 
section shall debar a decree-holder from 
enforcing reliefs other than in respect of 
a debt, where the decree contains inde- 
pendent reliefs. 

Explanation ITV —— Where the decree 
passed is a conditional decree, and the 
conditions imposed come within the de- 
finition of debt, breach of the condition 
shall not be deemed to have taken place 
so long as the judgment-debtor acts in 
accordance with the provisions of this 
Act, 


(2) Where a creditor files a suit for 
recovery of a debt before the expiry of 
six months from the commencement of 
this Act or after the agriculturist has 
paid or deposited the sums and instal- 
ments specified in Section 4 and, during 
the period when he is so entitled to pay, 
the Court shall in decreeing the suit 
direct the plaintiff to bear his own costs 
and to pay the costs of the defendant who 
is an agriculturist, except in cases where 
the claim would have been barred by 
limitation had no such suit been filed or 
when a debt is jointly due from an agri- 
culturist and non-agriculturist: r 


Provided that nothing contained in 
this sub-section shall be a bar to the 
court passing any order as to costs as 
between the plaintif and other defen- 
dants who are not agriculturists. 


4, Payment of debt in instalments, — 
(1) Subject to the provisions of sub-sec- 
tion (5), notwithstanding anything con- 
tained in any law or contract or in any 
decree or order of Court, any debt may 
be discharged in the manner specified in 
sub-sections (2) and (3). 


(2) If any debt is repaid in seven- 
teen equal half yearly instalments toge- 
ther with interest at the rate specified 
in sub-section (1) of Section 5 on the 
principal debt outstanding at the time of 
each payment, the whole debt shall be 
deemed to be discharged: 
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Provided that in the case of debts 
due to a banking company as defined in 
the Banking Companies Act, 1949, the 
number of instalments in which the debt 
shall be repaid shall be twelve where 
the debt does not exceed one thousand 
and five hundred rupees and eight where 
it exceeds one thousand and five hun- 
dred rupees, 


(5) Where any instalment of any 
debt is not paid on the due date the cre- 
ditor shall be entitled to recover the 
same as provided in Section 10 but the 
debtor shall not forfeit the benefits con- 
ferred by this section: 


Provided that if default is made in 
payment of six consecutive instalments 
the debtor shall not be entitled to the 
benefits of the provisions of sub-section 
(2) and sub-section (3) and the whole debt 
together with such interest as may have 
accrued thereon less any amounts that 
have already been paid shall be forth- 
with payable”. 

“10. Suits against debtor — (1) Where 
in respect of a decree for debt passed be- 
fore the commencement of this Act, a 
debtor fails to make any one of the pay- 
ments specified in sub-sections (2) and (3) 
of Section 4 or in the order on the appli- 
cation made under Section 8, the decree- 
holder shall be entitled to execute the 
decree in respect of the instalment which 
is in arrear. 


(2) In any suit filed after the com- 
mencement of this Act, for recovery of a 
debt, the Court in decreeing the suit shall 
provide for the immediate payment of 
such instalment or instalments as would 
have become due under the provisions of 
sub-sections (2) and (3) of Section 4 and 
the balance in further instalments as 
specified therein, 


(3) Where in any suit for recovery 
of a debt pending at the commencement 
of this Act, the debtor claims to be an 
agriculturist, the Court shall, if the deb- 
tor is an agriculturist, pass a decree for 
immediate payment of such instalment 
or instalments as would have become 
payable under the: provisions of sub-sec- 
tions (2) and (3) of Sec. 4 and the balance 
in further instalments as specified there- 
in. 

(4) Where in any suit to recover a 
debt or in any application for the execu- 
tion of a decree therefor the debt is pay- 
able by an agriculturist jointly with a 
non~-agriculturist the Court shall pass a 
decree or make an order for the payment 
of the debt found due from the agricul- 
turist as provided in sub-sections (2) and 
(3) of Section 4 and make such provi 
sion in the decree or order against the 
non-agriculturist as the circumstances of 
the case may warrant.” 


8. There is no specific ban impos- 
ed by the statute regarding the execu-| 
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tion of the decree, At the same time by 
necessary implication from the wording 
of Sections 4 (5) and 10 it is claar that 
the execution of the decree as such after 
14-7-1958 is impossible. This state of af- 
fairs will continue till such time as the 
judgment-debtcr in a given case had com- 
mitted six consecutive defaults. If and 
when such an event occurs the whole 
decree will become executable. The dec- 
ree that is to be executed is not a dec- 
ree created by the statute, but the decree 
that had been passed in relation to a 
debt. The proviso to sub-section (5) of 
Section 4 does not in terms refer to @ 
decree because the Act must apply to a 
debt whether it had matured into decree 
or not, The proviso therefore uses the 
word debt: but there can be little doubt 
that the debt therein will take in a dec- 
ree debt as well. The words in the pro- 
viso “whole debt” must certainly mean 
the whole decree, So understood the 
proviso will read as “the whole decree 
together with such interest as may have 
accrued thereon less any amounts that 
have already been paid shall be forth- 
with payable”. This is not by a statu- 
tory provision providing for a new decree 
coming into existence. The provisions re- 
garding interest in the statute will of 
course apply and the decree wil! neces- 
sarily get amended to that extent. Never~ 
theless the decree that has to be execut- 
ed is the decree that had been passed and 
not any created by the statute. In the 
light of these provisions we cannot pos- 
tulate a case of the original decree that 
had been passed before the coming into 
force cf the Act having been wiped out 
by the advent of the Act and then a new 
decree coming into existence after the 
default of six consecutive instalments by 
the judgment-debtor. The decree can get 
wiped vut only in the manner provided 
by Section 4 (2) by payment of the decree 
debt in instalments as provided by the 
statute. Till that happens the decree re- 
mains though the amount due under the 
decree might get diminished even by ir- 
regular and intermittent payments made 
by the judgmert-debtor under the Act. If 
he manarces to default not more than the 
five instalments due under the Act the 
whole decree will never become execut- 
able but the time for execution of the 
defaulted instalments will run from the 
due dates of those instalments. And there 
is no ban for the execution of the dec- 
ree so far as these instalments are con- 
cerned. In such 2 case the attempt be- 
ing to execute only for the amounts that 
fel! due under each instalment the ques- 
tion of limitation will have to be deter- 
mined as stated above. But when the 
question is whether the whole decree 


could have been executed the principle 
that has been applied in a number of 
decisions ot this court is that the decree- 
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holder has no obligation to execute the 
decree in part and that he is entitled to 
wait till such time the whole decree be- 
came executable and the waiting period 
can be excluded for the purpose of limi- 
tation. It has been so held by this court 
in Valayudhan v. Gokulan, 1964 Ker LT 
606. This decision was followed by an- 
other Division Bench of this Court in the 
decision in Kunhimutty v. Moideen- 
kutty, 1968 Ker LT 580. One among us 
took the same view in the decision in 
Unnikrishna Menon v. Ramakrishna Pil- 
lai, 1971 Ker LT 171 and another Divi- 
sion Bench very recently in Varghese v. 
Ouseph, 1974 Ker LT 523 has come to the 
Same conclusion. With great respect we 
think that these decisions lay down the 
correct principle, It may perhaps be use- 
ful to extract a passage from the judg- 
ment in 1968 Ker LT 580. We shall read 
paragraphs 3, 4, 5 and 6 of the judgment. 


“3. That principle has been stated in 
the decision in Bell v, Gosdan, reported 
in (1950) 1 All ER 266, Halsbury’s Laws 
of England Vol. 24 page 199 has summa- 
rised the position thus: 

‘If an enactment renders a payment 
irrecoverable for a certain period, there 
may be a consequence, in default of ex- 
press statutory provision, that the run- 
ning of time under the appropriate limi- 
tation enactment is suspended while the 
payment is irrecoverable.’ 


4. This passage has been relied on by 
this court in a similar situation in 1964 
Ker LT 600. This principle we think 
must govern this case. We find that a 
similar view has been taken by Beamont 
Chief Justice in Govindnaik Gurunath- 
naik Kalghatgi v. Basawannowa Paru- 
tappa Karajgi, reported in AIR 1941 Bom 
203. Hig Lordship chose to rest the deci- 
sion on the suspension of the running of 
time and had relied on the decision of 
the Calcutta High Court in Lakham 
Chundar Sen v. Madhusudan Sen, report 
ed in (1908) ILR 35 Cal 209. This deci- 
Sion of the Calcutta High Court has been 
approved by the Privy Council in Nritya- 
moni Dassi v. Lekhan Chandra Sen, re- 
ported in 43 Cal 660 = (AIR 1916 PC 96). 


D. The principle is that when by a 
statute it has become impossible to take 
action for the recovery of a debt whether 
it be. by instituting a suit. or by filing an 
execution application for the realisation 
of the amount decreed, the period of 
limitation prescribed by the Law of Limi- 
tation ceases to run and remains suspend- 
ed till that disability is removed. This 
has been clearly stated by Sir Reymond 
Evershed M. R. in (1950) 1 AH ER 266. - 

6. After referring to Section 17 of 
the: Limitation Act which reads thus: 


“No action shall be brougnt to reco- 
ver arrears of rent after the expiration 
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of six years from the date on which the 
arrears become due.” 


the Master of the Rolls expressed the 
view that the inhibition introduced by the 
Regulation of 1940 which was considered 
in the judgment had the effect of sus- 
pending the running of time under Sec- 
tion 17 of the Limitation Act, 1939 just 
read. He expressed his views thus: 

“The rent was due in 1940, it is argu- 
ed, and it remained due although during 
the period of the so-called moratorium 
it could not be recovered by action as the 
result of the regulation, and Section 17 
states in unequivocal terms that after 
the expiration of six years no action can 
be brought. In my judgment, the neces- 
sary effect of the regulation, which has, 
of course, the effect of an act of Parlia- 
ment, when set beside the Limitation 
Act, is that, so long as it applied and the 
rent was irrecoverable by its terms the 
running of time under Section 17 must 
be treated as suspended, The matter 
may be tested in this way. Supposing 
this evacuation period was some fixed pe- 
riod, as, for example, seven years, The 
regulation would then provide in effect, 
‘during the seven years period of the eva- 
cuation no action shall be brought to 
recover rent’. As a necessary implication 
from that language, when that period was 
over, the ban on the bringing of an ac- 
tion would cease, and that in turn neces- 
sarily involves that the running of the 
limitation period under the statute must 
be regarded as having been suspended for 
that period:” 


: We cannot accept the argu- 
ment that on the coming into force of the 
Act the decree got converted into an ins- 
talment decree and that a new decree 
thereafter came into existence on 14-7- 
1961 when all the first six instalments had 
been defaulted. The view taken in (1964) 
Ker LT 592 with respect is the correct 
view. 


10. What is sought to be execut- 
ed is the decree passed on 15-10-1955. No 
submission was made before us that the 
execution application for executing that 
decree was not filed out of time, It was 
filed nearly 11 years after the decree and 
is clearly barred. We therefore set aside 
the judgment under appeal and dismiss 
the execution petition. We direct the 
parties to bear their costs throughout. 


Order accordingly. 


Padmanabhan Bhavani v. Govindan (G. B. Nair J.) 


[Pr. 1] Ker. 83 
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G. BALAGANGADHARAN NAIR. J. 
Padmanabhan Bhavani and others, 
Appellants v, Govindan Bhargavi and an- 
other, Respondents. 


Second Appeal No. 8 of 1973. 
22-10~-1974,* 


_ (A) Hindu Law — Gift — Deposit in 
joint names of depositor and other person 
payable to either or survivor — Death of 
depositor — There is no presumption of 
gift to the other person. — Burden of 
proof. (Post Office Savings Bank Rules, 
Rule 37.) 


A deposit made by a Hindu of his 
money in the joint names of himself and 
his wife or himself and another person, 
on the terms that it is payable to either 
or survivor, does not on his death consti- 
tute a gift by him to her or to the other 
person, Burden les on the person alleg- 
ing a gift, to prove that a sift was in- 
tended. (Para 6) 

The Post Office Savings Bank Rules 
are designed only to regulate the easy 
operation of the accounts and payment of 
moneys and do not touch the rights inter 
se arnong the depositors or the rights of 
inheritance, (Para 7) 


Cases Referred: Chronological Paras 


AIR 1971 SC 1962 = 1971 SCD 799 4 
AIR 1962 Andh Pra 260 = (1962) 1 Andh 


R 51 4, 5 
(1961) 1 Andh 
9 


D/- 


AIR 1961 Andh Pra 320 = 


WR 65 : 
AIR 1956 Mad 56 = 68 Mad LW 865 4, 5 
(1949) 1 All ER 92 = 1949 Ch 278 4 
AIR 1945 PC 10 = 71 Ind App 197 3, 4,5 
AIR 1928 PC 172 = 55 Ind App 235 2, 4,5 


K. Sudhakaran and K. K. Babu, for 
Appellants: V. Vyasan Poti and M. R. 
Parameswaran, for Respondents, 


JUDGMENT:— The principal ques- 
tion in this appeal by the defendants in a 
suit for partition is whether a residential 
building which stands on Item 1 belongs 
exclusively to the first defendant or is 
available for partition. Items 1 to 6 (sub- 
ject to the controversy about this build- 
ing) admittedly belonged to one Sadanan- 
dan, son of the second plaintiff and hus- 
band of the first defendant and father of 
defendants 2 to 4. He died on February 
3, 1962, leaving the second plaintiff and 
the defendants as his heirs, each being en- 
titled to 1/5th share. By Ext, P-1 dated 
June 3, 1966, the second plaintiff made a 
gift of her 1/5th share to her daughter the 
first plaintiff. In 1967 they brought this 
suit for partition. Sadanandan had a Post 
Office Savings Bank Account evidenced by 
the Pass Book Ext, D-9. This was cor- 


*(Against order of Sub-J., Attingal. iu 
A, 5. No. 48 of 1971). 
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verted into a joint account in the names 
of himself and the first defendant in 1959. 
At the time of his death, the account stood 
at Rs. 16,594.15 and by May 1965, all this 
had been withdrawn by the first defen- 
dant, leaving a balance of Rs. 70.17, as is 
disclosed by the fresh Pass Book (Ext. 
D-9 (a)) issued in lieu of Ext, D-9. The 
first defendant had contended that the 
disputed building was constructed by her 
after Sadanandan’s death, utilising part of 
the bank deposit supplemented by the 
contributions made by her father and 
brother. As to the bank deposit itself 
she pleaded that it had been gifted to her 
by Sadanandan and that it belonged to 
her exclusively, The courts below did 
not accept the case of alleged gift or con- 
tribution by the father and brother and 
they agreed in finding that the building 
was constructed with the postal savings 
money which devolved on all the heirs on 
Sadanandan’s death and that the building 
was hence liable to partition. 

The law relating to joint depo- 
sits or either or survivor accounts is well 
settled by judicial decisions and it would 
be enough to refer to a few of them. In 
Guran Ditta v. T. Ram Ditta, ATR 1928 
PC 172, which is the leading case, one 
Teku Ram opened a deposit account in 
the name of himself and his wife “pay- 
able to either cr survivor”. After Teku 
Ram’s death, his wife renewed the depo- 
sit for a period of one year and later she 
withdrew the amount and interest. In 
the suit which was brought by the eldest 
son the principal question was whether 
this amount was part of the estate of 
Teku Ram to whom it originally belonged 
or whether it passed to his wife on the 
terms of the deposit note. The Privy 
Council observed: 

“The general principle of equity, ap- 
plicable both in this country and in India, 
is that in the case of a voluntary convey- 
ance of property by a granter, without 
any declaration of trust, there is a re- 
sulting trust in favour of the granter, un- 
less it can be proved that an actual gift 
was intended. An exception has, how- 
ever, been made in English law, and a 
gift to a wife is presumed, where money 
belonging to the husband is deposited at 
a Bank in the name of a wife, or. where 
a deposit is made, in the joint names of 
both husband and wife. 

This exception has not been admit- 

ted in Indian lew under the different con- 
ditions which attach to family life and 
where the social relationships are of an 
essentially different character.” 
Applying this principle, their Lordships 
held that there was no presumpticn in the 
deposit note of an intended advancement 
in favour of the wife and that the sum 
and interest were the property of Teku 
Ram and remained at his disposal at the 
date of his death. 
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3. In a subsequent case Shambhu 
Nath v. Pushkar Nath, AIR 1945 PC 10, 
the above decision was followed and their 
Lordships observed that the rule was not 
confined to assets in the joint names of 
the deceased man and his wife and it was 
conceded that it was of universal appli- 
cation whatever the property and what- 
ever the relationship. On the facts the 
Privy Council held that all the joint hold- 
Ings were for the advancement of those 
whose names were joined with the de- 
ceased. 

4, The Supreme Court had occa- 
Sion to consider the question in Indrana- 
rayan v. Roop Narayan, AIR 1971 SC 


‘1962, which arose out of a suit for parti- 


tion of the estate of one Dr. Pandit, father 
of the plaintiff and first defendant. A 
major point in the dispute concerned cer~ 
tain fixed deposit receipts of which one 
stood in the name of the second defen~ 
dant, who was the first defendant’s wife 
and all the others stood in the name of 
Dr, Pandit. The amounts covered by all 
the deposits belonged to Dr. Pandit, The 
first defendant contended that Dr, Pandit 
had transferred all the deposits save that 
in favour of the second defendant to their 
joint names and that he had made a gift 
of them to himself, (the ist defendant). 
The 2nd defendant raised a plea that the 
deposit in her name was a gift to her by 
Dr. Pandit. Their Lordships found that 
there was no satisfactory proof of the © 
genuineness of the letters by which the 
fixed deposits were transferred ta the 
joint names of Dr. Pandit and the first 
defendant or of any general intention on 
the part of Dr. Pandit to give the amounts 
exclusively to the first defendant and 
that the letters only showed that he 
wanted to put the amcunts in the joint 
names as he was then seriously ill. In 
the course of the discussion the Supreme 
Court followed, AIR 1928 PC 172 and AIR 
1945 PC 10 and held: 


“The transfer with which we are con- 
cerned in this case cannot be gift be- 
cause Dr, Pandit continued to be the 
owner of the amounts in question till his 
death. There is no presumption of ad= 
vancement in this country but yet if there 
had been satisfactory evidence to show 
that the transfers in question are genuine 
and further that Dr. Pandit intended that 
the amounts in question should go to the 
lst defendant exclusively after his death, 
we would have held that the advance- 
ment put forward had been satisfactorily 
proved and the presumption rebutted. 


It was for the Ist defendant to esta- 
blish that there was a general intention 
on the part of Dr, Pandit to benefit him 
and in pursuance of that intention he 
transferred the deposits to the joint 
names of himself and the 1st defendant. 
tf he had proved those facts, he would 
have made good his plea — see Young v. 
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Sealey, (1949) 1 All ER 92; Mrs. Avis 
Fitzelan Cowdrey v. Imperial Bank of 
India, AIR 1956 Mad 56; D. Nagarajamma 
v. State Bank of India, Cuttanah. AIR 
1962 Andh Pra 260.” 


5. In view of these pronounce- 
ments, a brief reference alone is neces- 
sary to the following cases which were 
also cited at the bar—AIR 1956 Mad 56 
and Nagarajamma v. State Bank of India, 
AIR 1961 Andh Pra 320. In AIR 1956 
Mad 56, one Mrs. Jones, converted a sole 
account into a joint either or survivor ac- 
count in the name of herself and one 
Mrs. Folkes, On her death Mrs, Folkes 
claimed the balance at the credit of this 
account and the claim was resisted by the 
residuary legatee under the will of Mrs. 
Jones. The High Court held on the evi- 
dence that Mrs. Jones intended that the 
amount should go on her death to Mrs. 
Folkes and that was the idea of converi- 
ing the sole account into the joint either 
or survivor account, In view of this find- 
ing their Lordships observed that there 
was little scope for legal argument, al- 
though they quoted the general principle 
of Jaw laid down in AIR 1928 PC 172. In 
AIR 1961 Andh Pra 320 one Ramaswamy 
deposited Rs. 10,000/- in the joint names 
of himself and his concubine, who was 
the appellant, payable to either or survi- 
ver. After Ramaswamy’s death, the ap- 
pellant claimed the balance at the credit 
of the account on the ground that he had 
intended to make a gift of the amount of 
„Rs. 10,000/- to her, It was held that the 
appellant had not discharged the onus 
which was on her of proving the gift and 
that the mere fact that the deposit was 
made in the joint names does not lead to 
the conclusion that Ramaswamy gifted 
the amount to her. The learned Judge 
followed AIR 1928 PC 172 and AIR 1945 
PC 10, On appeal, a Division Bench AIR 
1962 Andh Pra 260 confirmed the decision 
in AIR 1961 Andh Pra 320. It might be 
mentioned that AIR 1956 Mad 56 and AIR 
1962 Andh Pra 260 were approved bv the 
Supreme Court in the decision already 
cited. 

6. From the above discussion the 
following propositions emerge: 

(i) A deposit made by a Hindu of his 
money in the joint names of himself and 
his wife or any other person, on the terms 
that it is payable to either or survivor, 
does not on his death constitute a gift by 
him to the other person. 

(i) In such a case without any 
declaration of trust, there is a resulting 
trust in favour of the depositor in the 
absence of any contrary intention or un- 
less it can be proved that an actual gift 
of the amount was intended. 

(iii) The principle of English Lav 
that a gift to a wife is presumed, where 
money belonging to the husband is depo- 
sited at a Bank in her name or where a 
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deposit is made, in the joint names of 
both husband and wife has no applica- 
tion in India. In other words, there is no 
presumption. in India’ of an intended ad- 
vancement as there is in England. 

(iv) The burden of proving a contrary 
intention or gift is on the person who 
seeks to rebut the resulting trust in 
favour of the person who makes the depo- 


sit. 

(v) This burden could be discharged 
either by proving that there was a speci- 
fic gift or that the owner of the money 
had a general intention to benefit the 
claimant and that it was in pursuance of 
that intention that he made the deposit 
in the claimant’s name or transferred the 
deposit to the joint names of himself and 
the claimant. 


(vi) In the absence of such proof the 
amount under the deposit will form part 
of the owner’s estate on his death and 
will be partible among the heirs. 


rP This is the legal position and I 
cannot agree with the contention of coun- 
sel for the appellants that so far as de- 
posits with Post Office Savings Banks go, 
it is overriden by Rule 37 of the Post 
Office Savings Bank Rules that on the 
death of the holder of a joint account in 
the names of two persons, the joint ac- 
count would be converted into a single 
account to be operated by the survivor 
and that on his death the balance at cre- 
dit would be paid under the orders of the 
Post-Mastey; General to the heirs and 
legal representatives of the survivor. 
These provisions are designed only to re- 
gulate the easy operation of the aecounis 
and payment of moneys and do not touch 
the rights inter se among the depositors 
or the rights of inheritance, Under the 
law as outlined above, the burden is on 
the first defendant to prove that Sada- 
nandan intended that the deposit should 
be taken by her or that he made an ac- 
tual gift in her favour. The courts þe- 
low have concurrently found against her 
on this point and no good ground has been 
made out to interfere with them. There 
are on the other hand. materials which 
lend support to the conclusions of the 
‘courts below. The first defendant as 
D. W, 1 admits that Sadanandan intended 
the deposit for the construction of a house 
and that he had even prepared a plan for 
this purpose during his life time, This 
negatives and in any event improbabilises 
the alleged gift. Under Rule 11 of the 
Post Office Savings Bank Rules, the total 
amount at call which a depositor, may 
have at any time, exclusive of interest for 
the current year is Rs. 15,000/-. Rule 11-A 
provides that this limit of Rs. 15,000/- 
does not apply to joint accounts, under 
which the limit is Rs, 30,000/-. Under 
Rule 29, no interest would be allowed on 
an account on any sum in excess of 
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Rs. 15,000/-, if the account stands in the 
name of a single depositor or on any sum 
in excess of Rs. 30,000/- if the account 
stands in the names of two joint deposi- 
tors both of whom are living. The res- 
pondents’ contention that Sadanandan 
converted the single account standing in 
his name to a joint account in the name 
of himself and the first defendant, in view 
of these restrictions about the limit of the 
deposit and interest appears probable for 
on 3-10-1958 the balance at credit had 
reached Rs, 15,169.58 and the conversion 
was made on 6-10-1959. This aspect again 
improbabilises the first defendant’s case 
of sift, If in 1959, he conceived the idea 
o? making a gift, the normal and proba- 
ble thing he would have done was to 
transfer the amount to her account and 
not convert it into a joint account. if 
apnee with the courts below that Sada- 
nandan remained the sole beneficial 
owner of the amount. The first defen- 
dani’s plea that she used the contribu- 
tions by her father and brother also in 
constructing the building has been reject- 
ed by the courts below. As the disputed 
building was constructed by the amounts 
drawn from the deposit account which be- 
longed to Sadanandan, it is part of his 
assets and is partible. 


8. It was next contended that 
Items 4 to 6 are in the possession of a 
pathivaram tenant and the appellants can- 
not therefore be made answerable for 
mesne profits in respect of them. Except 
the testimony of D. W. 1, there is no evi- 
dence in support of the alleged pathiva- 
ram. The pathivaramdar has not been 
examined either. This question is also 
not seen to have been argued in the 
lower appellate court. In these circum- 
stances, I see no ground to interfere with 
the finding of the trial court on this point. 

9. Lastly counsel raised an argu- 
ment based upon Sections 22 and 23 of 
the Hindu Succession Act. As for Sec- 
tion 22, the transfer Ext, P-1 to which it 
is sought to be applied had already taken 
lace on 3-6-1966, and was no longer at 
the stage of proposal when the suit was 
brought in 1967. Even so, no plea on the 
basis of Section 22 was taken in the 
courts below. The claim under Section 23 
must also fail for the reason that it has 


been waived by the omission tc raise it in’ 


either of the lower courts. The appeal 
memorandum in this Court is also silent 
about the claim and it was raised only at 
the time of arguments. I am not there- 
fore inclined to entertain this objection. 
But that apart, I feel that on grounds of 
equity it should be directed that the resi- 
dential house should be allotted to the 


appellants in the final decree for they are ` 


. the wife and children of Sadanandan and 
are residing therein as their family house 
and the mother has gone out of the pic- 
ture leaving her rights to her daughter. 
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10. In the result, subject to the 
direction that the residential house, would 
be allotted to the appellants in the final 
decree for partition, the appeal is dismiss- 
ed. Farties will bear their costs in this 
Court and the lower appellate court. 


Order accordingly. 
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FULL BENCH 
P. SUBRAMONIAN POTI, G, VISWA- 
NATHA IYER AND MISS P. 
JANAKI AMMA, JJ, 


Malayalam Plantations Ltd., Cochin, 
Appellant v. Inspector cf Plantations 
Mundzkayam and others, Respondents. 


Writ Appeal No, 185 of 1974 and 
O. P. No. 3612 of 1971, D/- 20-12-1974, 


(A) Maternity Benefit Act (1961), Sec- 
tion 5 (3) — Maternity benefit — Calcu- 
lation — Working days in a week alone 
to be taken into account — “Week”, 
meaning of (Words and Phrases — 
Week”). 

The linking of maternity benefit with 
the average daily wage of a woman wor- 
ker indicates that such benefit is to be 
calculated with reference to the working 
days only. There is nothing in the Act to 
show chat the period of maternity benefit 
covers non-working wageless days in the 
week also. (1971) 40 FIR 302 (Mad) 
Relied on, which is however reversed by 
a Bench decision of that High Court. 

(Paras 4, 5) 

Therefore, in calculating the benefit 
the number of weeks for which a woman 
worker is entitled for the benefit must be 
multiplied by six and not by seven. 


(Paras 4, 5) 
Cases Referred: Chronological Paras 
(1971) 40 FJR 302 (Mad) 6 


Menon and Pai, for Appellant: Govt. 
Pleader, for Respondent Nos, 1 and 2. 

VISWANATHA IYER, J.:—~ This ap- 
peal has been referred to a Full Bench as 
it involves a nice question relating to the 
scope of Section 5 of the Maternity Bene- 
fit Acz, 1961 (Central Act). That Act re- 
placed the Kerala Maternity Benefit Act, 
1957 from 15-8-1970. The lst respondent- 
Inspector of Plantations, Mundakayam, 
inspected the appellant’s estate on 6-5- 
1971 and on such inspection felt that 11 
women workers were not given mater- 
nity benefit according to the provisions of 
the Central Act. This resulted in the 
issue of a notice to the ist respondent to 
show cause why the balance amount due 
was not disbursed to them. The Super- 
intendent of the appellant submitted his 
oe  enenitilenenestaiaieaineentninteaaaamamenemenenenmmmennenenemmemenetl 


CS/CS/A995/75/MVI 


1975 


explanation stating that the workers work 
for six days in a week only. Sunday be- 
ing a wageless holiday, that the workers 
are entitled to maternity benefit only on 
that basis and as such no more amount is 
due to them, The 1st respondent did not 
accept this explanation. He passed an 
order directing that these women workers 
are entitled to maternity benefit on the 
basis of their average daily wage multi- 
plied by seven. This was challenged by a 
writ petition which was dismissed by a 
learned Single Judge of this Court. This 
appeal is filed against that judgment. 


A To understand the respective 
contentions urged before us it is necessary 
to state at the outset the scope of the 
various provisions of the Maternity Be- 
nefit Act, 1961. This Act has been made 
applicable to establishments in plantation 
as defined in Plantations Labour Act, 
1951, The Act is intended to regulate tne 
employment of women in certain esta- 
blishments for certain periods before and 
after child birth and to provide for mater- 
nity benefit and certain other benefits. 
Section 4 prohibits employment of a 
woman in any establishment during the 
six weeks immediately following the day 
of her delivery or her miscarriage. She 
is prohibited from work in any establish- 
ment during the said six weeks. Fora 
period of six weeks preceding the date of 
her expected delivery. if she makes a re- 
quest in that behalf, she should not be 
required to do any work which is of an 
arduous nature or which involves long 
hours of standing. or which in any way 
is likely to interfere with her pregnancy. 
She is given a right to the payment of 
maternity benefit at the rate of the ave- 
rage daily wage for the period of her ac- 
tual absence immediately preceding and 
including the date of delivery and for six 
weeks thereafter, The average daily wage 
is the average cf a woman’s wages pay- 
able to her for the days on which she has 
worked during the period of three calen- 
dar months immediately preceding the 
date from which she absents herself on 
account of maternity, or one rupee a day, 
whichever is higher. A woman worker is 
entitled to maternity benefit only if she 
has actually worked in the establishment 
for a period of not less than 160 days in 
the 12 months immediately preceding her 
expected delivery. The maximum period 
for which a woman shall be entitled to 
maternity benefit is 12 weeks, that is to 
say, six weeks preceding and six weeks 
succeeding the date of her delivery. By 
Section 6 she is required to give notice in 
writing to her employer stating that her 
maternity benefit and any other amount 
to which she is entitled under this Act 
may be paid to her or to her nominee and 
that she will not work in any establish- 


` ment during the period she receives ma- 


ternity benefit. On receipt of such a 
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notice the employer is required to permit 
such woman to absent herself from the 
establishment until the expiry of six 
weeks after the date of her delivery. In 
the case of miscarriage a woman worker 
on production of such proof shall be en- 
titled to leave with wages at the rate of 
the maternity benefit for a period of six 
weeks immediately following the day of 
her miscarriage. Over and above such 
leave a woman worker is also entitled to 
leave with wages for a maximum period 
of one month in case she suffers any ill- 
ness arising out of pregnancy. delivery, 
premature birth of child or miscarriage. 
The employer is prohibited from dismiss- 
ing a woman who absents herself from 
work in accordance with the provisions of 
this Act during that period. If the emplo- 
yer fails to pay the benefit as provided 
for by the Act, the worker is allowed to 
appeal to the prescribed authority and 
claim reliefs. The amount determined by 
such authority as due can be recovered 
under the provisions of the Revenue Re- 
covery Act and paid to the worker. 


3. In the background of these pro- 
visions the controversy centres round the 
scope of Section 5 (1). It is in the fol- 
lowing terms:— 


“Subject to the provisions of this 
Act. every woman shall be entitled to, 
and her employer shall be liable for. the 
payment of maternity benefit at the rate 
of the average daily wage for the period 
of her actual absence immediately pre- 
ceding and including the day of her deli- 
very and for the six weeks immediately 
following that day. 


Explanation. — For the purpose of 
this sub-section, the average daily wage 
means the average of the woman’s wages 
payable to her for the days on which she 
has worked during the period of three 
calendar months immediately preceding 
the date from which she absented herself 
on account of maternity, or one rupee a 
day. whichever is higher.” 


Here the period for which a worker is 
entitled to benefit is divided into two 
parts. For the period before her date of 
delivery she is entitled to maternity bene- 
fit only for the period of her actual ab- 
sence. For six weeks after her delivery 
she is entitled to maternity benefit. The 
difference between these two periods is 
understandable. For the earlier period she 
is not prohibited from working. She may 
absent herself after giving the required 
notice. So, maternity benefit is limited to 
the period of her actual absence only. 
But she is prohibited from doing work in 
any establishment during the six weeks 
after delivery, and the liability to pay 
maternity benefit is absolute for that pe- 
riod. Section 5 (3) provides for payment 
of maternity benefit for the maximum 
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period of 12 weeks. The period of bene- 
fit is described in terms of weeks. Whe- 
ther the Legislature contemplated a week 
of seven calendar days or a working week 
is not expressed, That is the controversy 
here. So, to resolve that we have to find 
out the legislative intent from other pro- 
visions of the Act. For this purpose the 
subject of the legislation must be kept in 
view. The following passage from “Max~ 
well on The Interpretation of Statutes, 
12th Edition” page 76 is pertinent in this 
context, 


“The words of a statute, when there 
is doubt about their meaning, are to be 
understood in the sense in which they 
best harmonise with the subject of the 
enactment. Their meaning is found not 
60 much in a strictly grammatical or 
etymological propriety of language, nor 
even in its popular use, as in the subject, 
or in the occasion on which they are used, 
and the objezt to be attained, Gramma- 
tically, words may cover a case; but 
whenever a statute or document is to be 
construed it must be construed not ac- 
cording to the mere ordinary general 
meaning of the words, but according to 
the ordinary meaning of the wcrds as ap- 
plied to the subject-matter with regard to 
which they are used, unless there is some- 
thing which renders it necessary to read 
them in a sense which is not their ordi- 
narv sense in the English language as so 
applied.” 


The expression “week” has different 
shades of meanings depending cn context. 
Generally it applies to a seven-day period 
reckoned from saturday mid-night to 
next Saturday mid-night It is used also 
to cover a continuous period of 7 days 
from any day in a week. It is also used 
to denote a working day week ‘See Shor- 
ter Oxford Dictionary and Chambers’s 
Twentieth Century Dictionary), In the 
ease of industrial establishments for pay- 
ment of wages this is generally under- 
stood with reference to the working day 
week, Under the Payment of Wages Act 
each establishment will have a wage 
period. A worker is paid his wage for each 
day of work and the wage-periad is gene- 
rally a week and shall not exceed a 
month. At the end of the period the wage 
earned by him for the days he worked is 
calculated and paid. The day of rest is not 
reckoned in the calculation. When 
such a worker takes leave for a 
week or for a month, his leave wage is 
calculated on the basis of the wage that 
he may receive during the period of 
leave. Here also the day of rest is not 
reckoned. Even then he is said to be on 
leave for a week or for a month and leave 
with wages will not give him anything 
more than what he would heve earned 
during the period. A woman worker du- 
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ring her maternity period is under a dis- 
ability to work and the statute compul- 
sorily prohibits her from working in the 
establishment for the post-delivery period 
of six weeks. She is on compulsory 
leave then. She loses what she would 
have earned. A period of leave with 
wages would fetch her what she would 
have got if she had worked. That is in- 
tended to be given as maternity benefit. 
There is nothing to suggest or to infer 
from Section 5 of the Act that she should 
be paid by way of maternity benefit any- 
thing more than what she would have 
earned if she had worked during the 
same period. In other words the law does 
not require the employer to treat her 
differently from a worker an leave with 
wages, That this is the idea of the Par- 
liament in enacting this law is clear fram 
other provisions as well, For the period 
before her delivery she is not prohibited 
from working and the section provides 
that she must be paid at the rate of the 
average daily wage for the period of her 
actual absence. The expression “actual 
absence” emphasises the fact that it 
covers only working days. Nobody will 
say that a worker is absent on a holiday. 
That shows that the Legislature intended 
only to direct the employer to pay mater- 
nity benefit at the rate of the average 
daily wage for the working days absented 
by the worker during a period of six 
weeks before delivery. A fortiori the 
post-delivery period of six weeks’ com- 
pulsory absence cannot have a different 
scope in the matter of payment of mater- 
nity benefit. In other words, maternity 
benefit is given for a period and the maxi- 
mum period is reckoned with reference tc 
the date of delivery — six weeks before 
and six weeks after delivery — and 
“week” is to be understood in terms of 
working day week only. This is further 
clear from the other provisions in the 
section. 


4 The rate of maternity benefit 
is linked with the average daily wage. 
This average is ascertained on the basis 
of the wages payable to her for the days 
on which she worked during the ‘period 
of three calendar months immediatelv 
preceding the date from which she ab- 
sents herself on account of maternity. 
Here emphasis is on the days she worked 
and the wages she received, This will not 
take in a wageless holiday like a Sunday. 
Again, to qualify for maternity benefit 
she must have actually worked in the 
establishment for a period of not less 
than 160 days in the. 12 months imme- 
diately preceding the date of her expect- 
ed delivery. Here again emphasis is on 
the days she actually worked. In the Ex- 
planation. to sub-section (2) of Section 5 
the days for which she has been laid off 
during the period of 12 months imme- 
diately preceding the date of her expect- 
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ed delivery is required to be taken into 
account. These show that the working 
days and the wages received by her du- 
ring those days form the basis of deter- 
mining her average daily wage for the 
purpose of payment of maternity benefit. 
Thus the linking of maternity benefit with 
average daily wage indicates that mater- 
nity benefit is to be calculated with re- 
ference to the working days only, Again, 
Section 9 providing for leave with wages 
for a period of 6 weeks following the day 
of miscarriage supports this conclusion. 
There the payment is equated with the 
maternity benefit. The measure of pay- 
ment for both is the same. That shows 
that working days in a week alone should 
be taken into account. 

5. The respondents’ counsel refer- 
red to some of the earlier enactments 
which provided for maternity benefit and 
wanted us to construe the expression 

“week” as meaning seven consecutive 
calendar days, We shall refer to those 
enactments presently, Under the Madras 
Maternity Benefit Act, 1934, a woman 
worker in a factory was entitled to pay~ 
ment of maternity benefit at the rate of 


eight annas a dav for the actual days of 


her absence during the period immediate- 


ly preceding her confinement and for 
four weeks immediately following her 
confinement. Here the emphasis is on the 
actual days of her absence during the pe- 
riod. That shows she was eligible for 
maternity benefit only for the working 
days. The Mines Maternity Benefit Act 
of 1941 (Central Act) originally contain- 
ed a provision similar to the present pro- 
vision in question. In 1948 that was 
amended and a provision was made for 
payment of maternity benefit for every 
day of the week, A woman worker is al- 
lowed maternity benefit at the rate of 
twelve annas a day for every day during 
the four weeks immediately preceding 
and including the day of her delivery and 
for each day of the four weeks following 
her delivery. Here the language is clear 
that she should be paid for each day of 
the four weeks. This is irrespective of 
any holiday and this cannot be relied on 
to construe the present Act. In 1948 Em- 
ployees’ State Insurance Act was passed 
which provides in Section 50 of the Act 
for payment of maternity benefit to a 
woman worker, This provides for 
a benefit period and a contribution period. 
Under sub-section (2) of Section 50 of the 
Act the maternity benefit is payable for 
all days on which she does not work for 
remuneration during a period of twelve 
weeks. The said Act provides for calcu- 
lating the daily wage and there the wor- 
ker also makes a contribution and there- 
fore the provision for payment of mater- 
nity benefit for all the seven days in a 
week is understandable. In the Kerala 
Maternity Benefit Act, 1957, a provision 


Malayalam Plantations v. Inspector of Plantations (FB) [Prs. 4-5] Ker. 89 


was made under Section 4 for payment of 
maternity benefit at the rate of Rs. 5.25 
a week or at a rate of 7/12 of the average 
daily wage multiplied by seven for a 
week whichever is higher during the pe- 
riod of her actual absence immediately 
preceding and following her delivery. 
There was no ambiguity in this provision. 
A fixed sum for a week or a lesser sum 
other than the average daily wage multi- 
plied by seven was directed to be paid. 
The intention of the Legislature is clear 
that payment is to be made for all the 
seven days in a week irrespective of whe- 
ther any day is a holiday or not. In the 
present Act the language used is different. 
The quantum of benefit is also increased 
and there is nothing to show that period 
of maternity benefit covers non-working 
wageless days in the week. When Parlia- 
ment enacted in 1961 the present Act 
they had before them all these various 
enactments. They had also before them 
the conventions and recommendations of 
the International Labour Organisation of 
which India is a member. Convention No. 
103 adopted by the said Organisation in 
1952 with reference to maternity protec- 
tion for labourers under Article 4, Cis. (4) 
and (6) states as follows:— 


“4. The cash and medical benefits 
shall be provided either by means of com- 
pulsory social insurance or by means of 
public funds; in either case they shall be 
provided as a matter of right to all women 
ee comply with the prescribed condi- 
ions. 
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6. Where cash benefits provided 
under compulsory social insurance are 
based on previous earnings, they shall be 
at a rate of not less than two-thirds of 
the woman’s previous earnings taken into 
account for the purpose of computing 
benefits,” 

Recommendation No, 95 made by the said 
Organisation in 1952 is in the following 
terms:— 

“RECOMMENDATION NO. 95 
Recommendation concerning Maternity 
Protection 

= Maternity Leave 

TI. “Maternity Benefits 

2. (1) Wherever practicable, the cash 
benefits to be granted in conformity with 
Article 4 of the Maternity Protection 
Convention (Revised, 1952), should be 
fixed at a higher rate than the mini- 
mum standard provided in the Conven- 
tion, equalling, where practicable, 100 
per cent of the woman’s previous earn- 
ings taken into account for the purpose 
of computing benefits.” 

This recommendation to equate the 
maternity benefit to 100 per cent of the 
woman's previous earnings was alone 
taken into account by the Parliament for 
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computing the benefit, They chose to 
enact that she must be given the mater- 
nity benefit at the rate of the average 
daily wage for the period of her absence 
whether compulsory or optional. So, we 
are of opinion that Parliament did not in- 
tend payment of maternity benefit to a 
woman worker for all the days in a week 
provided in Section 5 (3) of the Act irres- 
pective of whether any day in it is a 
|wageless holiday or not. 


6. In this connectlon it is neces- 
sary to refer to a decision of the Madras 
High Court interpreting Section 5 of the 
present Act, A learned Single Judge of 
that Court in B. Shah Mount Stuart Es- 
tate v, Labour Court, (1971) 40 FJR 302 
(Mad) construed Section 5 as we have 
construed it, The learned Judge has ob- 
served that for the pre-delivery period of 
six weeks the Parliament has limited the 
right for the benefit for the period of the 
actual absence only and then the learned 
Judge proceeds at page 310 to state thus:— 

“The scheme of Section 5 (1) is to 

confer only such a benefit equivalent to 
that which the woman would have earn- 
ed but for the maternity. In other words, 
the maternity benefit represents that be- 
nefit which the woman worker would 
have earned if she had worked during the 
days of which her absence is authorised 
by the Act on account of maternity. If 
the intention were to confer benefit even 
for non-working days falling within the 
pre-delivery period of six weeks different 
language should have been adopted. Hav- 
ing regard to the language found in Sec- 
tion 5 (1) applicable to the pre-delivery 
period, no other inference is possible. The 
question is whether for the post-delivery 
period of six weeks, a different mterpre- 
tation should be given to the word 
“week”, Unless there is need to compel 
a contrary view to be taken, we have got 
to interpret it in the same way. Obvious- 
ly, the intention of the Parliament is to 
confer only that benefit which the woman 
worker would have derived if she had at- 
tended to the work but for the maternity. 
Therefore, the expression “for the six 
weeks immediately following that day” 
occurring in sub-section (1) of Section 5 
should also be construed as meaning “six 
weeks of work” which would exclude 
holidays or Sundays.” 
This decision was appealed against and a 
Division Bench in a very short judgment 
set aside that decision. That judgment is 
quoted in full hereunder:-— 


“In our opinion the expression “ab- 
sence immediately preceding and includ- 
ing the day of her delivery and for the 
six weeks immediately following that 
day” in S., 5 (1) of Act 53 of 1961, would 
mean the actual period of absence, includ- 
ing Sunday, which is included in a week, 
The sub-section is quite clear when it says 
‘six weeks following that day”. ‘If, ac- 
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cording to the Management, a week meant 
only six days for which wages were paid, 
the section could have said se. Also, it is 
significant that the section says “including 
the day of her delivery’ which means 
that if it happened to be SunGay, it would 
also be included in the perio of absence, 
whether she received wages or not while 
she was working. We are, therefore, of 
the view that the appellant is entitled to 
receive maternity benefit for the period 
of her absence before delivery, including 
the day of delivery, and also for six 
weeks thereafter, each week consisting of 
seven days, including Sundays. 

The appeal is allowed with costs. 
xX x x x x x” 
With respect, we do not agree with the 
reasoning adopted there. With respect, 
we understand the expression “actual ab- 
sence preceding and including the date of 
her delivery” in the context in a differ- 
ent way from what the Division Bench 
of the Madras High Court has stated. As 
stated earlier, absence implies a duty to 
attend and a failure, There is no duty to 
attend on a holiday and therefore it can- 
not be said that the worker is absent on 2 
holiday, Even if the delivery takes place 
on a holiday, maternity benefit is only 
paid for a period and the quantum is rec- 
koned with reference to a week of work. 
The expression “day of her delivery” is 
used to denote the end of the first part of 
the period of maternity benefit, and the 
beginning of the second part of the ma- 
ternity period which is 6 weeks. The day 
of delivery fixes this benefit period. It 
has nothing to do with the payment of 
maternity benefit for the date of delivery 
if it is non-working wageless day. 


7. The learned Single Judge has 
observed in his judgment under appeal 
that “week” must be understood as mean- 
ing seven consecutive days. The provi- 
sion relating to the method of finding out 
average daily wage and to the period of 
actual absence preceding the date of deli- 
very five an indication that. maternity 
benefit for the period is to be caleulated 
only for the actual working days in a 
week excluding wageless holidays, Hence, 
with regret, we have to differ from the 
conclusion of the learned Judge, The Ins- 
pector in , his order Ext. P-1 has also 
strained to make out that the woman 
worker is entitled to maternity benefit at 
the rate of the average daily wage for all 
the days in the week. He takes the view 
that a week must be understood, in the 
absence of a separate definition in the 
Act, as a period of seven consecutive days 
only. According to him, Section 5 of the 
Act provides for payment even for the 


. day of confinement. He again holds, that 


maternity benefit is intended not only for 
the worker but for the child also and if 
the mother dies during the delivery or 
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during the period of six weeks following 
the delivery maternity benefit is pay- 
able for the entire period if the child is 
alive and it is stopped only if the child 
also dies. These reasons ignore the legis- 
lative intention conveyed by the expres- 
Sion “at the rate of the average daily 
wage for the period of actual absence im- 
mediately preceding and including the 
day of her delivery and for six weeks 
immediately following that day.” The 
Legislature has not intended to give any- 
thing more than what the worker would 
have earned had she worked for the 12 
weeks provided for in Section 5 (3) of the 
Act. She is being paid cent per cent of 
the daily wage that she would have earn- 
ed had she worked. What she would have 
got will be given to the child if the wor- 
ker dies during the period. The provi- 
Sion for payment to the child does not 
alter the measure of payment in any way. 
The section, if understood to mean a right 
to get maternity benefit for wageless holi- 
days also, will be really in the nature of 
an incentive for pregnancy and child birth 
which is far from the intention of the 
Legislature in enacting the Maternity 
Benefit Act. It is only an Act to compen- 
sate the worker for the loss that she may 
incur on account of the disability arising 
out of her pregnancy and delivery. The 
liability is on the employer and to direct 
him to pay maternity benefit even for 
wageless holidays will be to make him 
pay more than what he would have to 
pay if she had worked and to make him 
an insurer without any contribution from 
the worker. That is not the scheme of 
the Act, Really employer’s liability to 
pay maternity benefit and an insurance 
for that benefit are separate pieces of so- 
cial welfare legislations and an emplo- 
yer’s liability to pay for all days irres- 
pective of the working days — if that is 
the intention of the Legislature — will be 
practically getting out of the Employees’ 
State Insurance Act which provides for 
payment for all the seven days and for 
contributions for that being made by the 
employer and the. employee. By the Ma- 
ternity Benefit Act the employee gets the 
benefit with no obligation to contribute 
anything for the contingency that may 
arise on account of the inability to work 
during the maternity period. In such a 
case to construe the Act as imposing an 
obligation on the employer to pay the 
worker for wageless holidays will be go- 
ing against the intention of the Legisla- 
ture. We do not agree with the learned 
Judge in his conclusion that the employer 
is liable to pay maternity benefit calcu- 
lating average daily wage for all the 
seven days in a week, 

8. We set aside the judgment of 
the learned Judge and we allow the ori- 
ginal petition and quash Ext, P-1 to the 
extent that it provides for payment of 
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maternity benefit to the woman worker 
for wageless holidays in a week during 
the twelve weeks provided for in Sec- 
tion 5 (3) of the Act, The parties shall 
bear their costs. 


9, In O. P. No. 3612 of 1971 the 
same question arises for determination. 
The petitioner is the same but the em- 
ployees are different, In the light of what 
we have stated in the writ appeal this 
Original Petition has only to be allowed. 
We set aside the order Ext. P-1 of the 
Inspector of Plantations, Mundakkayam, 
in so far as it directs the petitioner to 
pay maternity benefit to a woman worker 
for wageless holidays during the weeks 
referred to in Section 5 (3) of the Act. 
The parties shall bear their costs. 


Order accordingly. 


Rajakrishna Menon 
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SUBRAMONIAN POTI, JJ. 


Pathumma Beevi and others, Appel- 
lants v. Rajakrishna Menon and another; 
Respondents. 


A. S. No, 76 of 1974, D/- 6-9-1974. 

(A) Civil P. C. (1908), Order 41, R. 22 
— What objections can be raised by way 
of cross-objections —- Memorandum of 
cross-objections in respect of a matter in 
which the appellant is not interested, is 
not maintainable. (Para 3) 

(B) Limitation Act (1963), Sections 
18, 19 and 20 — Acknowledgment of lia- 
bility — Part payment by one of several 
Muhamadan co-heirs — If can save limi- 
tation against other co-heirs also. 


Muhammedan co-heirs succeed to the 
estate of the deceased in severalty, each 
in proportion to his share, and there is no 
single and indivisible debt to which the 
payment by one heir can be related. 
Therefore, a part payment by one of the 
Mahomedan co-heirs cannot avail to save 
limitation against the other heirs also. AIR 
1937 Cal 191, Followed. (Case law dis- 
cussed), (Paras 6, 9, 11. 12. 13) 
Cases Referred: Chronological Paras 
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Thaikad Subramonia Iyer, P. Jayapala 
Menon and T., Devassia, for Appellants: 
D. A. Krishna Warrier, K. P. Radhakrish- 
na Menon, K. Chandrasekharan, P. N., K. 
Achan, C. K. Sivasankara Panicker, V. 
Bhaskara Menon, K. S, Radhakrishnan, 
tor Respondents. 

GOPALAN NAMBIYAR, J.:— An 
interesting question of limitation has been 
debated in this appeal preferred by de- 
fendants 2 and 4 to 10 against the decree 
in O, S. No. 141 of 1965, Sub-Court, Pal- 
ghat, The suit as originally framed, was 
one for recovery of the amount due under 
a hypothecation bond, Ext. B-39 dated 
11-11-1964 executed by the 1st defendant 
in respect of the assets of his deceased 
brother, Vellappa Rowther, who died on 
26-6-1962. The ist defendant purported 
to execute the hypothecation bond by vir- 
tue of authority stated to be derived by 
him under certain trust-deeds, Exts. A-1 
dated 9-4-1963, and A-13 dated 21-5-1962. 
The amount due under the hypothecation 
bond together with interest claimed in 
the suit. amounted to Rs. 62,749.00. The 
2nd defendant in the suit was the widow 
of the deceased Vellappa Rowther: defen- 
dants 3 and 5 to 8 were his daughters, and 
the 4th defendant, was his only son. The 
3rd defendant is now dead, and is repre- 
sented by his legal representatives de- 
fendants 9 and 10. The 3rd defendant 
had instituted a suit for partition of the 
assets of Vellappa Rowther — O. S. 41 of 
1965 — impugning the trust deeds Exts. 
A-l and A-13. The same was tried along 
with the suit out of which this appeal 
arises, namely, O. S. 141 of 1965, There 
were two other suits O. S, 84 of 1965 and 
O., S. 127 of 1965. It is enough to state 
that they were also suits for recovery of 
certain monies. All the four suits were 
disposed of by the trial court by a com- 
mon judgment, in the first instance in 
April 1967. That court upheld the con- 
tention of the 3rd defendant in the par- 
tition suit that the trust-deeds were nei- 
ther genuine nor valid. In O. S, 141 of 
1965, it was found that the consideration 
for Ext. B-39 was made up of two pro- 
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missory notes, Exts. B-14 dated 23-11- 
1960 for Rs, 25,000.00, and B-15 dated 
5-1-1961 for Rs. 50, 000. 00, and certain ad- 
ditional sums borrowed. Tk was held that 
the amounts due under Exts. B-14 and 
B-15 had become barred by limitation 
when the suit was instituted on 31-7-1965 
and that to the extent to which the con- 
sideration for Ext. B-39 was constituted 
of these, the same could not be enforc- 
ed. Therefore, the trial court granted a 
decree for only the additicnal amounts 
which went to make up the consideration 
for Ext. B-39, other than what was 
covered by the two promissory notes 
(about Rs. 5,384/-). It also held that the 
endorsements of payments on the promis- 
sory notes were insufficient to save limi- 
tation. Against the common judgment, 
the plaintiff in O. S, No, 141 of 1965 pre- 
ferred A. S. No. 375 of 1967 to this Court: 
the 7th defendant in the suit for partition 
(O. S. No, 41 of 1965). filed A. S. 377 of 
1967; and against the decision in O. S. 127 
of 1965, the plaintiff in O. S. No. 141 of 
1965 and his broher filed A. S. No. 366 
of 1967. All the three appeals were dis~ 
posed of together by a common judgment 
of his Court dated 11-9-1972. This Court 
affirmed the finding of the trial Court 
that Exts. A-1 and A-13 were neither ge- 
nuine nor valid. It is enough to notice 
that regarding oO. S. 141 of 1965 this 
Court allowed the plaintiffs application 
to amend the plaint, so as to base the suit 
on the promissory notes, This Court ex- 
pressed itself thus: 


“Before this Court, a petition for 
amendment of the plaint has, however, 
been moved on behalf of Rajakrishna 
Menon — Plaintiff in O., S, 141 — for 
leave to amend the plaint in such a way 
as to allow him to pursue the claim on 
the original consideration. The prayer 
for amendment was, of course. opposed by 
the third defendant in O, S. 141 (plaintiff 
in O. S. 41) and also by the Ist defen- 
dant-trustee, On hearing the arguments 
on both sides, we are satisfied that for 
determining the real question in contro- 
versy, and for advancing the interests of 
justice the amendment should be allowed. 
The lower court has considered the ques- 
tion from the stand pcint of the promis- 
sory notes only, in dealing with that part 
of the. consideration in Ext. B-39, and 
viewed in that light the finding of the 
court is correct. But now the party seeks 
permission to place his case on the ori- 
ginal consideration and relies on acknow- 
ledgements contained in documents like 
Exts. A-1, B-6, B-7, B-38, B-39, B-49, 
B-50 and B-51. We see force in this sub= 
mission. By means of the amendment no 
new or inconsistent cause of action is in- 
troduced, So we allow the amendment 
under Order 6, Rule 17, Civil Procedure 
Code, and remand the case to the court 
below for fresh trial of the concerned 
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issues in the light of the amendment” 
It concluded as follows: 


"In the result, A. S. Nos. 377 and 376 
of 1967 are dismissed. In A. 5, 375 of 
1967. the decree of the court below al- 
lowing recovery of Rs. 5, 384/- with inte- 
rest and proportionate costs, is confirmed; 
but the dismissal of the suit disallowing 
part of the plaint claim covered by the 
two promissory notes Exts. B-14 and B-15 
is set aside and the suit is reopened to 
that extent, and the issues arising from 
the amended plaint will be tried and de- 
cided by the court below afresh. Both 
parties will be at liberty to adduce evi- 
dence in support of their claims as recast 
by the amended plaint, In all the three 
appeals the parties will bear their res- 
pective costs in this Court,” 


2. In pursuance of the above order 
of remand, the court below by its judg- 
ment under appeal, granted a decree for 
Rs. 56,769.80, with interest thereon, at 
64% from 11-11-1964 till 31-7-1965 and 
thereafter at 6% per annum till payment, 
with proportionate costs against the estate 
of Vellappa Rowther in the hands of de- 
fendants 2 to 10; and a personal decree 
for Rs. 3,230.30 with interest thereon at 
the same rates for the same periods with 
proportionate costs against the 1st defen- 
dant. It is against this decree that the 
above appeal has been preferred, by de- 
fendants 2 and 4 to 10 in O., S. No, 141 of 
1965 (which is the only suit with which 
we are now concerned), The 1st defen- 
dant has preferred a memorandum of 
cross-objection objecting to the personal 
decree against him for costs. 


3. We may straightway say that 
the memorandum of cross-objections pre~ 
ferred by the ist defendant (2nd respon- 
dent) against the plaintiff, (lst respon- 
dent), in respect of a matter In which the 
appellant is not interested, is not main- 
tainable and has only to be dismissed. We 
do so with costs. 


4, Ext, B-14 is dated 23-11-1960, 
and B-15 is dated 5-1-1961, The sult was 
instituted on 31-7-1965. Ext. B-39 hypo- 
thecation bond which recites Exts. B-14 
and B-15, is dated 11-11-1964, which is 
beyond three years from the date of the 
notes. Any recitals in Ext, B-39, would 
not therefore, save limitation for a suit 
on the notes. As noticed in the judgment 
of this Court on the earlier occasion, in 
the application for amendment of the 
plaint, and in the course of arguments, 
the following were relied on as evidenc- 
ing. either an acknowledgment under Sec- 
tion 18, or a part payment under Section 
19 of the Limitation Act 1963 (Sections 19 
and 20 respectively of the earlier Act of 
1908), for saving limitation: namely, Ext. 
B-38 dated 3-11-1961 (a statement by the 
deceased): A-1 dated 9-4-1962 (trust- 
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ed partition-deed between the 4th defen- 
dant and ist defendant and ist defen- 
dant’s son); B-50 dated 3-7-1963 (a sur- 
render-deed by the 4th defendant to the 
Ist defendant and to his son); Ext. B-51 
dated 15-7-1963 (a letter of consent or au- 
thority, reciting payments made towards 
the notes, passed by the 4th defendant to 
the 1st defendant); B-6 dated 23-8-1964 
(a letter by Vellappa Rowther’s son-in- 
law to the plaintiff); and B-7 dated 31-8- 
1964 (a letter by the 4th defendant to the 
vlaintiff), Among these, the court below 
was of the view that Exts., B-7 and B-51 
alone can avail to save limitation, and 
none of the others were useful for the 
purpose, (Ext. B-6, for instance is wholly 
out of place to save limitation), The court 
below ‘discussed Ext. B-51 in paragraph 15 
of its judgment; and it there recorded, 
that although as an acknowledgment by 
the 4th defendant it may not have bind- 
ing force on the other heirs, when taken 
as evidencing a payment of a debt or part 
thereof, it will save limitation. The rea- 
sons for so holding were given in para- 
graphs 16 to 19 of the judgment, In sub- 
stance, the court below held that the ist 
defendant was an agent duly authorised to 
make the payments as such, and that 
therefore all payments endorsed on the 
promissory notes should be treated as 
payments under lawful authority, and 
hence the suit was within time, These, 
according to the learned Judge are bind- 
ing on all the heirs of the deceased Vel- 
lappa Rowther. Regarding Ext. B-7, the 
learned Judge discussed the position in 
paragraphs 12 and 13. In paragraph 12, 
he recorded that there is a valid and 
clear acknowledgment in writing by the 
4th defendant, of the debt due to the 
plaintiff, and as it was made within three 
vears, it will save limitation. In para- 
praph 13, the court below was of the 
view that Ext. B-7 would be binding 
against the 4th defendant. but not against 
the other heirs of the deceased Vellappa 
Rowther. 


5. Counsel for the plaintiff-res- 
pondent drew our attention to Ext. B-38, 
dated 3-11-1961 a statement, found by the 
lower court in paragraph 10 of its judg- 
ment to have been filed by the deceased 
Vellappa Rowther himself on 3-11-1961 
before the Sales-tax Authorities, wherein 
he expressly referred to the promissory 
notes Exts. B-14 and B-15 as liabilities to 
be discharged by him. Ex. X-6, the re- 
turn of turnover produced by the Sales 
Tax Authorities showed that the state- 
ment had been filed by the deceased in 
November, 1961. Counsel for the plain- 
tiff-respondent is therefore right, that it 
would be enough to search for any ac- 
knowledgment or part payment within 
three years of Ext, B-38, ie. within 
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3-11-1964. Exts. B-51 and B-7, are both 
within three years of B-38 If these evi- 
dence valid acknowledgments or part pay- 
ments against all the heirs, there can be 
little doubt that limitation for the suit on 
the notes would be saved. 


6. We shall proceed to notice the 
contents of these documents before deal- 
ing with the legal aspects involved. Ex. 
B-7 is a letter by the 4th defendant to 
the plaintiff stating that he will pay off 
all the amounts due to the plaintiff and 
Ito every one else, within two months. We 
agree with the court below that the docu- 
ment amounts to an acknowledgment 
that amounts are outstanding to the plain- 
tiff. Little was said against the finding 
that Ext. B-7 amounts to an acknowledg- 
ment. We shall then turn to Ext. B-51. 
It is styled a ‘Sammathapathram’ (con- 
sent deed), and is executed on 15-7-1963 
by the 4th defendant to the Ist defendant 
in the latter’s capacity as trustee of Vel- 
lappa Rowther’s estate under Exts. A-1 
and A~-13. It empowers the ist defen- 
dant to sell the lorry K.L.P. 1738 and the 
motor vehicle K. L. P, 1849. It recites 
that the 4th defendant was satisfied that 
it would be better to dispose of these 
vehicles immediately and discharge the 
liabilities of his deceased father. These 
were to be sold for a total sum of Rupees 
13,000.00/-. Ext. B-51 recites the two pro- 
missory notes, Exts. B-14 and B-15, cer- 
tain payments made towards the amounts 
due under them, and directs certain pay~ 
ments to be made to the plaintiff-respon- 
dent and to get proper vouchers and re- 
ceipts, Counsel for the plaintiff-respon- 
dent fairly agreed that Ext. B-51 by it- 
self cannot be regarded as a payment of 
the debt or part thereof, as broadly and 
generally stated by the Court below at 
the end of paragraph 15, But he submit- 
ted that Ex. B-51 constituted an autho- 
rity conferred by the 4th defendant on 
the 1st defendant to make payments to- 
wards both the promissory notes, and that 
the payments so made by the Ist defen- 
dant in pursuance of the said authority 
would be payments by an agent authoris- 
ed in that behalf within the meaning of 
Section 19 of the Limitation Act. It was 
also submitted that this, in effect, is what 
the court below found in the course of its 
discussion in paragraphs 16 to 18 of the 
judgment, We have no hesitation to agree 
with counsel for the plaintiff-respondent 
Ithat Ext. B-51 evidences an authority 
conferred on the ist defendant by the 4th 
defendant to sell the lorry and the motor 
vehicle and utilise the proceeds for dis- 
charging the debts under the promissory 
notes, and that the ist defendant was an 
Agent authorised in this behalf. The pay- 
ments, if any, made subsequent to Ext. 
B-51 and endorsed on the two promissory 
notes Exts. B-14 and B-15, in pursuance 
of the said authority — at least to the ex- 
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tent of Rs. 13,000/-, can therefore well be 
regarded as payments by the 4th defen- 
dant’s agent, duly authorised in that be- 
half. But the difficult question that we 
have to consider is whether the payments 
under Section 19 by the 4th defendant 
and the acknowledgment by him under 
Section 18. by Ext, B-7, can avail as 
against the other heirs of Vellappa Row- 
ther. As far as the acknowledgment 
under Ext, B-7 is concerned, having re- 
gard to the express language in Section 18 
of the Limitation Act, and the judicial 
decisions we shall refer to, we think that 
it can save limitation only against the 
person making the acknowledgment. 
Therefore, it cannot avail against the 
other heirs. Regarding part payment, 
under Section 19 of the Act, the position 
is difficult, and judicial decisions are con- 
flicting, The matter requires careful con- 
sideration. We may read Sections 18. 19 
and 20: 

“18. (1) Where, before the expiration 
of the prescribed period for a suit or ap- 
plication in respect of any property of 
right, an acknowledgment of liability in 
respect of such property or right has been 
made in writing signed by the party 
against whom such property or right is 
claimed, or by any person through whom 
he derives his title or liability, a fresh 
period of limitation shall be computed 
from the time when the acknowledgment 
was so signed. 

(2) Where the writing containing the 
acknowledgment is undated, oral evidence 
may be given of the time when it was 
signed; but subject +o the provisions of 
the Indian Evidence Act, 1872, oral evi- 
ie of its contents shall not be receiv- 
ed. 

Explanation. —- For the purposes of 
this section. — 


(a) an acknowledgment may be suffi- 
cient though it omits to specify the exact 
nature of the property or right, or avers 
that the time for payment, delivery. per- 
formance or enjoyment has not yet come 
or is accompanied by a refusal to pay, 
deliver, perform or permit to enjoy, or 
is coupled with a claim to set off, or is 
addressed to a persor other than a per- 
son entitled to the property or right. 

(b) the word “signed” means signed 
either personally or by an agent, duly au- 
thorised in this behalf, and 

(c) an application for the execution 
of a decree or order shall not be deemed 
to be an application in respect of any 
property or right. 

19. Effect of payment on account of 
debt or of interest on legacy. — Where 
payment on account of a debt or of inte- 
rest on a legacy is made before the ex- 
piration of the prescribed period by the 
person liable to pay the debt or legacy 
or by his agent duly authorised in this 
behalf a fresh period of limitation shall 
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be computed from the time when the pay- 
ment was made. 


Provided that, save in the case of 
payment of interest made before the Ist 
day of Jan., 1928, an acknowledgment of 
the payment appears in the handwriting 
of, or in a writing signed by, the person 
making the payment, 

Explanation, — For the purposes of 
this section.— 

(a) Where mortgaged land is in the 
possession of the mortgagee, the receipt 
of the rent or produce of such land shall 
be deemed to be a payment; 

(b) “debt” does not include money 
payable under a decree or order of a 
court. 

20. Effect of acknowledgment or pay- 
ment by another person. — (1) The ex- 
pression “agent duly authorised in this 
behalf’ in Sections 18 and 19 shall, in the 
case of a person under disability, include 
his lawful guardian, committee or mana- 
ger or an agent duly authorised by such 
guardian, committee or manager to sign 
the acknowledgment or make the pay- 


t. 

(2) Nothing in the said sections ren- 
ders one of several joint contractors, 
partners, executors or mortgagees charge- 
able by reason only of a written acknow- 
ledgment signed by, or of a payment 
made by, or by the agent of, any other or 
others of them, 


(3) For the purpose of the said sec- 
tions,— 

(a) an acknowledgment signed or a 
payment made in respect of any liability 
by, or by the duly authorised agent of, 
any limited owner of property who is 
government by Hindu law, shall be a 
valid acknowledgment or payment, as the 
case may be, against a reversioner suc- 
ceeding to such liability: and 

(b) where a liability has been incur- 
red by. or on behalf of a Hindu undivid- 
ed family as such, an acknowledgment or 
payment made by. or by the duly autho- 
rised agent of, the manager of the family 
for the time being shall be deemed to 
have been made on behalf of the whole 
family.” 

These correspond to Sections 19 to 21 of 
the Act of 1908. 

7. One of the cases which has dis- 
cussed the difference between an acknow- 
ledgment and a part payment with res- 
pect to the provisions of the earlier Act 
of 1908, is Azizur Rahaman Osmani v. 
Upendra Nath Samanta, AIR 1938 Cal 
129. In the course of his judgment, Nasim 
Ali, J., observed: 

“The expression “person liable to 
pay”? does not mean all the persons liable 
to pay. In Section 19, Limitation Act, 
the acknowledgment is to be made by the 
party against whom the property or right 
is claimed, In Section 20 however we do 
not find any such restriction. The rea- 
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son for this distinction apparently is that 
acknowledgment is a mere admission of 
right, whereas payment is more than a 
mere admission of right, It operates for 
the benefit of all the persons who are 
liable. 

The effect of an acknowledgment in 
Section 19 is more restricted, and in gene- 
ral it only affects the person giving it. 
But payment under Section 20 affects not 
only the person making the payment but 
also other persons who are liable — see 
the cases in (1905) ILR 32 Cal 1077, (1906) 
ILR 33 Cal 1278, (1926) 44 Cal LJ 475 = 
(AIR 1927 Cal 193): AIR 1926 Cal 150, 
(1912) 17 Ind Cas 619 (Mad), 41 All 111 
and ILR (1937) All 272 = (AIR 1936 All 
820 (FB). If Sec. 20 of the present Limi- 
tation Act stood alone, there could not 
have been any room for doubt that the 
payment of a joint debt by one of the 
joint debtors may amount to a payment 
of the debt within the meaning of that 
section so as to save limitation as against 
all the debtors. 


But the operation of this section iz 
subject to Section 21 (2) of the Act which 
provides that nothing in Section 20 of the 
Act renders one of several contractors, 
partners, executors or mortgagees charge- 
able by reason only of a payment made 
by or by the agent of any other or others 
of them.” 

B. K. Mukherjea, J. (as he then was), the 
other learned Judge who constituted the 
Division Bench, stated thus: 


“For our purposes, we need not go 
beyond the actual wording of Section 20, 
Limitation Act, and it is plain upon a 
proper reading of the section that sub- 
ject to the provisions of Section 21 (2) to 
which I am going to advert presently, 
when payment is made by any person 
liable to pay the debt, an extended pe- 
riod of limitation is given to the debt it- 
self in respect of which the payment was 
made, and the right is preserved against 
all the debtors.” 

Earlier (at page 133) the learned Judge 
observed that there is a distinction be- 
tween Sections 19 and 20, and that while 
Section 19 speaks of acknowledgment 
being made and signed by the party 


against whom the right or property is 


claimed, Section 20 lavs down that when 
interest is paid by ‘the person liable to 
pay’, a fresh period cf limitation shall be 
computed from the time when the pay- 
ment is made and does not limit the ex- 
tended period to the person who actual- 
ly made the payment. In Arjun Ram Pal 
v. Rohima Banu, (1912) 14 Ind Cas 128 
(Cal). which appears to be the earliest 
case on this aspect of the matter, a learn- 
ed Judge of the Calcutta High Court 
without much discussion held that a pay- 
ment by one co-heir cannot bind the. 
others or save limitation against them. 
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This was followed in Jogesh Chandra v. 
Monindra Narain Chakravarty, 36 Cal WN 
487 = (AIR 1932 Cal 620). But that was 
a case of two joint debtors, (directly co- 
vered by Section 21) payment by one of 
whom was sought to be made binding on 
the other. It was held it could not be 
made so binding. The same was the view 
of a Division Bench of the Madras High 
Court in Raja Rama v. Fakruddin Sahib, 
AIR 1930 Mad 218. But earlier, in Nara- 
Simha Rama Aiyar v. Ibrahim, AIR 1929 
Mad 419 a learned Judge held that “co- 
heirs” do not come within the expression 
“joint contractors” in Section 21 of the 
Limitation Act of 1908. and that principle 
of that Section cannet be extended to 
cover the case of co-heirs. In that case, 
the acknowledgment of a debt owed by 
the deceased China Babu Rowthen, the 
executant of a promissory note, was made 
by his widow, and the question was whe- 
ther the same will save limitation against 
her two minor sons and one minor daugh- 
ter, all of whom were co-heirs of the de- 
ceased along with the widow. The learn- 
ed Judge (Thiruvenkatachari, J.) noticed 
that an acknowledgment under Section 19 
must be by the person against whom the 
right is claimed, whereas under Section 
20 it is enough if payment is by “a per- 
son liable to pay” (the actual language is 
tthe person liable to pay” and not “a per- 
son liable to pay’), The learned Judge 
dissented from the decision in (1912) 14 
Ind Cas 128 (Cal), and held that acknow- 
ledgment by a co-heir would be binding 
on the other heirs. The ruling of the Al- 
lahabad High Court in Ibrahim v. Jag- 
dish Prasad, AIR 1927 All 209 which took 
the same view was followed. The Allaha- 
bed ruling thus relied on, was overruled 
by a Full Bench of the Allahabad High 
Court in Mohammed Taai v. Raja Ram, 
AIR 1936 All 820 (FB), which contribut- 
ed a new Jine of thought to this branch 
of the law. It was pointed out that Sec- 
tion 21 of the Limitation Act applied to 
both acknowledgments under Section 19, 
and to part payments under Section 20; so 
far as an acknowledgment in writing 
under Section 19 is concerned, the Sec- 
tion itself is plain enough, and does not 
justify the view that an acknowledgment 
made by one debtor is good against all 
joint-debtors; that if Section 20 stood 
alone, there was certainly room for hold- 
ing that payment of a joint-dedt by one 
of the joint-debtors may amount to a 
payment of the debt within the meaning 
of that Section, so as to save limitation 
against all the debtors; but that Section 
21 of the Limitation Act of 1908 enacted 
a provision different in this respect from 
the English Law, After noticing the pro- 
visions of Section 21 of the 1908 Act the 
Full Bench observed that what the court 


has to see in order to decide whether the ` 


persons concerned are ‘joint contractors’ 
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is the relation which subsists between the 
various persons at the time when the ac- 
knowledgment or the payment is made 
and not at the time when the debt was 
contracted, If at the time of the ac- 
knowledgment or payment there are two 
or more persons in existence who stand 
in the relationship of join: contractors, 
the acknowledgment or payment by one 
would save limitation against that person 
alone, and would be of no avail against 
the others. This principle of the decision 
of the Full Bench of the Allahabad High 
Court was applied by a Division Bench of 
the Travancore-Cochin High Court in 
Rama Varma Thampuran v. Parvathi 
Kunju Pennama, (AIR 1952 Trav-Co 310), 
to a case of acknowledgment of a redemp- 
tion decree by a co-mortgagee, and it was 
held that the same will not be effective 
to save limitation for redemption of the 
share of the other co-mortgagee, Again 
in Janardhanan Embranthiri v. Mariam 
AIR 1957 Trav-Co 186, it was held 
that the equity of redemption devolving 
on two heirs as tenants-in-common con- 
stituted them ‘joint contractors’ within 
the meaning of the provision in the Tra- 
vancore Limitation Act, corresponding to 
S. 21 of the Indian Limitation Act of 1908, 


. and that an acknowledgment in writing by 


the one keeps alive the debt as against him 
alone and not against the other. In Hakim 
Rahman Bux v. Muhammad Mahmood 
Hassan, AIR 1957 Pat 559 it was ruled 
that payment by one of the heirs of a 
Mahommadan mortgazor does not extend 
limitation against the others. Reference 
was made to the decisions in AIR 1920 
Mad 418, to the Full Bench ruling in AIR 
1936 All 820 (FB), and to the Division 
Bench ruling of the Calcutta High Court 
in Azizur Rahman Osmani v., Upendra 
Nath Samanta, AIR 1988 Cel 129.. 

8 We shall next refer to a line of 
decision which has explained the exact 
scope of the payment on account of a 
debt’ contemplated by Section 20 of the 
1908 Act. This is found discussed at some 
length in the Division Bench ruling of 
the Calcutta High Court in Abheswari 
Dasya v. Baburali Shaikh, AIR 1937 Cal 
191, a case which appears to us to be di- 
rectly in point, There, a Mohammedan 
debtor had executed a promissory note in 
favour of the plaintiff, On his death, his 
widow, defendant No. 1, and his three 
minor sons, defendants 2 to 4, were his 
heirs. The suit on the promissory note 
was laid more than three years from the 
date of the note, There was a part pay- 
ment by the ist defendant, within three 
years from the date of the suit. The 
question was whether this would save 
limitation against all the heirs. B. K, Mu- 
kherjea, J. (as he then was), who spoke 
for the Division Bench, observed: 

“According to Mr. Sen Gupta in order 
to bring the case within Section 20, Limi- 
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and the petitioner was therefore informed to. 
proceed further in the matter. The resolu- 
tion clearly indicated what the petitioner was 
expected to do, namely to secure a transfer 
from Moolchand and to agree to develop the 
colony in accordance with the conditions laid 
down by the Trust respondent No. 4. Ad- 
mittedly, till then respondent No. 4 had not 
decided what conditions they proposed to 
impose on the petitioner. Therefore all that 
the petitioner was expected to do under this 
resolution was to secure the transfer of the 
land from Moolchand. And that is what 
has been secured by registered sale deed 
dated 14-7-1971. 


7. Apparently, therefore by passing 
this resolution and intimating the petitioner 
after securing the sanction of the State Gov- 
ernment the respondent No, 4 gave out a 
promise to the petitioner that if it secured 
the transfer of the land in dispute from Mool- 
chand and agreed to abide by the conditions 
that may be imposed by the Improvement 
Trust, they will permit the petitioner to 
develop the colony. It was also intimated 
that for the release of this land from scheme 
No. 44 Government has also given its sanc- 
tion. 


8. The. only contention raised on be- 
half of respondent No, 4 is that this resolu- 
tion could not be passed by respondent 
No. 4 within the powers conferred on it under 
the Act. Section 83 of the M. P. Town 
Improvement Trust Act, 1960 reads— 


“83. Power to dispose of land—- Subject 
to any rules made by the State Government 
under this Act, the trust may for the purposes 
of this Act retain or may let on hire, lease, 
sell, exchange or otherwise dispose of any 
land vested in or acquired by it under this 
Act.” 

This section provides that the Trust may, for 
the purposes of this Act, either retain or may 
let on hire, lease, sale, exchange or other- 
wise dispose of any land vested in it or 
acquired by it under this Act. Admittedly 
this land vested in it because of the notifica- 
tion issued by the State Government approv- 
ing scheme No. 44 under Section 71 of the 
Act. It was contended by the learned coun- 
sel for the petitioner that “otherwise dispose 
of” is wide enough to include the manner 
in which the trust chose to dispose of the 
land in dispute by getting the scheme modi- 
fied by releasing the land in dispute and ask- 
ing the petitioner to purchase it from the 
original holder, as admittedly, compensation 
had not yet been. paid to the original holder 
(Moolchand). The objection of the learned 
counsel for respondent was on the ground 
that this is not “transfer” as according to him 
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the Trust did not agree to transfer it to the 
petitioner. It was also contended that there 
was no. authority with the State Government 
to release certain portion of the land which 
had been included in the scheme and noti- 
fied under Section 71 of the Act. It was 
further contended that permitting the peti- 
tioner to develop a housing colony could not 
be said to be “for the purposes of the Act.” 


8-A. The pharse “otherwise dispose 
of” is wide enough to cover any manner of 
transfer. It is no doubt true that the Trust 
did not choose to transfer itself for reasons 
best known to it but chose to transfer the 
land by the process suggesting that this will 
be released by the State Government from 
the scheme and thereby the original holder 
Moolchand will be in a position to transfer 
it to the petitioner society. It was contend- 
ed that the Trust or the Government has no 
power to release any portion of the land as 
there is no specific provision in the Town 
Improvement Trust Act as in Section 48 of 
the Land Acquisition Act. It is not in dispute 
that the Trust had the power to include any 
land in a scheme when it prepares a scheme 
for the development of a town. It is also 
not in dispute that the State Government had 
the power to sanction such a scheme. Sec- 
tion 2] of the Madhya Pradesh General 
Clauses Act provides that where by any 
Madhya Pradesh Act, a power to issue noti- 
fication, orders, etc., is conferred, then that 
power includes also a power to add to, 
amend, vary or rescind any notification, 
orders, rules or by-laws so issued. Apparent- 
ly therefore if the State Government under 
Section 71 of the Town Improvement Trust 
Act could issue a notification including this 
land in a particular scheme, by operation of 
Section 21 of the General Clauses Act it 
also had the power to issue a notification re- 
leasing a portion of the land from the scheme. 
Similar is the provision’ in Section 21 of the 
Central General Clauses Act, 1897. Con- 
sequently it cannot be doubted that the State 
Government and respondent No. 4 had the 
power to release a portion of the land which 
was included in scheme No. 44 and by this 
process it has also the power under Section 83 
of the Town Improvement Trust Act within 
the phrase “otherwise dispose of” to allow 
the petitioner to acquire title by transfer from 
the original holder Moolchand. 


9, Another objection by the learned 
counsel was that it was not “for the purposes 
of the Act,” as according to him allowing a 
private person, a society, to develop a hous- 
ing colony was not within the scope of the 
purposes of the Act, learned counsel for the 
petitioner on the other hand, relies upon Sec- 
tion 38 of the Act, which reads— 


“38. Housing Accommodation scheme— 
Whenever the Trust is of opinion that it is ex- 
pedient and for the public advantage to pro- 
vide housing accommodation for any class 
of the inhabitants within the Trust area, the. 
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Trust may frame a housing accommodation 
scheme for such purpose.” 


It is clear from this section that one of the 
purposes of this Act was to provide hous- 
ing accommodation for any class of inhabi- 
tants within the trust area and in fact it was 
in pursuance of this that the scheme was 
framed. But it appears that the Trust was 
satisfied that the petitioner’s scheme of de- 
veloping a housing colony for a particular 
category of -persons who were entitled to be 
members of the society could be permitted 
as this section talked of “housing accom- 
modation for any class of inhabitants within 
the area’ and therefore it cannot be doubt- 
ed that when the Trust passed the resolu- 
tion permitting the petitioner to develop a 
housing colony for a particular class of inha- 
bitants in the area, it could not be said that 
this the Trust did, not in accordance with the 
purposes of the Act. Apparently therefore, 
the resolution passed by the Trust, quoted 
above, was clearly within the powers con- 
ferred on the trust under Section 83 and 
was also for the purposes of the Act as 
stated above. The contention raised by 
learned counsel that the resolution was be- 
yond the powers of the Trust-respondent 
No. 4 could not be accepted. 


10. By this resolution respondent 
No. 4 held out a promise to the petitioner 
and this promise the respondent No. 4 in law 
could perform. In pursuance- of this promise 
after intimation from respondent No, 4 the 
petitioner went ahead and got a sale deed 
executed in its favour ftom Moolchand. In 
AIR 1968 SC 718 (supra) it was observed: 


“We are unable to accede to the con- 
tention that the executive necessity releases 
the Government from honouring its solemn 
promises relying on which citizens have acted 
to their detriment. Under our constitutional 
set up, no person may be deprived of his 
right or liberty except in due course of and 
by authority of law; if a member of the 
executive seeks to deprive a citizen of his 
right or liberty otherwise than in exercise of 
power derived from the Jaw—-common or 
statute—the courts will be competent to, and 
indeed would be bound to protect the rights 
of the aggrieved citizens.” 


Similar, in AIR 1971 SC 1021 (supra), it 
was observed— 


“A representation that something will be 
done in the future may result in a contract, 
if another person to whom it is addressed acts 
upon it. A representation that something will 
be done in future is not a representation 
that it is true when made. But between a 
representation of a fact which is untrue and 
a representation express or implied to do 
something in future, there is no clear anti- 
thesis. A representation that something will 
be done in future may involve an existing 
intention to act in future in the manner re- 
presented. If the representation is acted upon 
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by another person it may, unless the statute 
governing the person making the representa- 
tion provides otherwise, result in an agree- 
ment enforceable at law: if the statute re- 
quires that the agreement shall be in a cer- 
tain form, no contract may result from the 
representation and acting therefor but the 
law is not powerless to raise in appropriate 
cases an equity against him to compel per- 
formance of the obligation arising out of his 
representation. 


Public bodies are as much bound as pri- 
vate individuals to carry out representations 
of facts and promises made by them relying 
on which other persons have altered their 
position to their prejudice. The obligation 
arising against an individual out of his re- 
presentation amounting to a promise may be 
enforced ex contractu by a person who acts 
upon the promise: when the law requires that 
a contract enforceable at law against a public 
body shall be in certain form or be executed 
in the manner prescribed by statute, the obli- 
gation if the contract be not in that form 
may be enforced against it in appropriate 
cases in equity............ The Government is 
not exempt from‘the equity arising out of 
the acts done by citizens to their prejudice, 
relying upon the representations as to its 
future conduct made by the Government 
If our nascent democracy is to 
thrive different standards of conduct for the 
people and the public bodies cannot ordi- 
narily be permitted. A public body is in our 
judgment, not exempt from liability to carry 
out its obligation arising out of representa- 
tions made by it relying upon which a citi- 
zen has altered his position to his prejudice.” 
Apparently therefore, the respondent No. 4 
could not be permitted to go back from his 
promise. 


11, It was contended that the State 
Government acting under Section 150 of the 
Act bas withdrawn the sanction accorded 
earlier and it is on that basis that the Chair- 
man of respondent No. .4 intimated the re- 
vocation of the sanction accorded by res- 
pondent No. 4 and the Government earlier. 
It is rather strange that the State Govern- 
ment in its return has not referred to any 
order passed by it exercising powers under 
Section 150. Even respondent No. 4 who 
has contended that the Government revoked 
the sanction granted earlier, has also not 
placed on record any order of the Govern- 
ment. It is also clear that under Section 150 
if any order to the prejudice of the petitioner 
was to be passed by the State Government, 
it could not be passed without any notice to 
the petitioner. That is also not the case set 
up by any of the respondent. In fact, learn- 
ed counsel for respondent No. 4 frankly con- 
ceded that it was respondent No. 4 found 
responsible to carry out the promise, it 
was for it to carry it out as contemplated by 
the resolution referred to above. Apparently 
therefore it could not be contended that the 
State Government had by any order set aside 
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the resolution passed by respondent No. 4. 


The Chairman of respondent No. 4 had com-. 


municated to the petitioner that Government 
has sanctioned modification of the scheme of 
releasing this land from scheme No. 44. 
Therefore the promise given out to the peti- 
tioner by the resolution, coupled with this 
intimation was that the Government has ap- 
proved the resolution and has also sanctioned 
release of the land from scheme No. 44. And 
it is on that assurance that the petitioner acted 
in getting a sale deed executed. 


12. Although a challenge was thrown 
about consideration of the sale deed admit- 
tedly the respondent No. 4 had not refused 
to carry out the promise on the ground that 
there was no proper or valid sale deed ex- 
ecuted by Moolchand in favour of the peti- 
tioner. Therefore for our purposes it is not 
necessary to go into that question. Learned 
counsel for respondent No. 4 also contended 
that the conditions intimated to the petitioner 
by the Chairman of respondent No. 4 by 
letter No. 429 dated 17-2-1972 were without 
any authority as according to learned coun- 
sel these conditions have been intimated by 
the Chairman without any decision of the 
Trust. This is the assertion by respondent 
No. 4 in their return supported by an affi- 
davit and it has not been contradicted by 
anything for the petitioner. Apparently 
therefore, respondent No. 4 has not yet laid 
down any conditions validly as according to 
learned counsel, respondent No. 4 could only 
act by passing a resolution laying down the 
conditions for the petitioner. In the absence 
of any conditions being laid down, there was 
nothing for the petitioner to do as the first 
part of the requirement of the resolution 
had already been complied with. It would 
be for the respondent No. 4 to lay down by 
a proper resolution the conditions which the 
petitioner is exepected to accept. 


13. The petitioner has sought the 
quashing of the order of respondent No. 4 
dated 22-2-1972 bearing No. 474 by which it 
chose to revoke the earlier sanction accorded 
by a resolution, On the argument of learn- 
ed counsel for respondent No. 4 the resolu- 
tion of respondent No. 4 could not be revok- 
ed by the Chairman and therefore on that 
basis also this order or intimation deserves to 
be quashed. It refers to certain orders of 
the Government but the respondent No. 4 has 
chosen not to place any order on record, nor 
has the State Government placed any order 
on record. Consequently there is nothing on 
record to suggest that there is any order of 
Government which. was validly passed setting 
aside the decision of the respondent No. 4 
Trust and also the earlier sanction accorded 
by the Government. By this letter respond- 
ent No. 4 wanted to go back from the promise 
which it had made to the petitioner society 
and on that promise the petitioner had acted 
to its detriment by getting a sale deed ex- 
ecuted in its favour by Moolchand. 
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14. The result of the discussion is 
that the respondent No. 4 could not be per- 
mitted to go back on the promise given out 
by it and therefore the letter dated 22-2-1972 
bearing No. 474 purporting to have been 
issued by the Chairman of respondent No. 4 
is hereby quashed. It is directed that res- 
pondent No. 4 Indore Improvement Trust 
shall proceed to give effect to its resolution 
in appropriate and legal manner. The peti- 
tioner shall be entitled to the cosis of this 
petition. The respondent No. 4 counsel fee 
Rs. 200/- (two hundred) if certified (sic), The 
security amount deposited by the petitioner 
shall be refunded to it after verification. 

Petition allowed. 
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Bherulal, Applicant v. Bardichand and 
others, Opposite Parties. 


Misc. Civil Petn. Case No. 6 of 1972, 
D/-1-2-1974, 


(A) M. P. Gram Panchayats Election 
and Co-option Rules (1963), R. 52 — Where 
the only confusion on account of which the 
voter did not cast his vote was the absence 
of a seal as is provided during general elec- 
tion and affixing the seal is not at all required, 
is the Presiding Officer expected to assist the 
voter to cast his vote? No., R. 52 is inap- 
plicable in this case. 


The object of Rule 52 is only to help 
the voters who are either blind or suffer 
from any physical infirmity so as to require 
the assistance of the Presiding Officer to cast 
their votes. No other class of voter is cover- 
ed by Rule 52. As Rule 52 is inapplicable 
in this case, no ground as provided in 
Rule 22 (1) (d) (iii) could be made out. 


(Paras 6, 7) 


(B) M. P. Gram Panchayats Election and 
Co-option Rules (1963), R. 53 (4) — “Ballot 
paper found anywhere” —- Can the meaning 
of the expression be confined so as to limit 
it only to ballot paper found lying on the 
floor? No. 


The expression “found anywhere” must 
be construed as including any ballot paper 
which is found in a manner including the 
possession of a person, where it should not 
be found at that time and place. If a voter 
to whom the ballot paper has been issued 
is found with the ballot paper in his *posses- 
sion outside the polling compartment, having 
left it without the presiding officer’s permis- 
sion and the period intervening between the 
issue of the ballot paper and the time when 
it is so found with the voter is unduly long 
in the opinion of the presiding officer, such 
a ballot paper could be dealt with by him, in 


GR/TR/D16/74/MBR 


100 M. P. [Prs. 1-5] 


the manner provided in Rule 53 (4). 
(Para 12) 

(The voter voluntarily came out of the 
polling compartment without casting her vote 
and without making enquiry or seeking any 
assistance from the presiding officer remain- 
ed out of the polling compartment at the 
door for about an hour. The voter, there- 
fore, cannot be heard to complain that pro- 
per opportunity to vote was not afforded to 


her or that there was refusal to receive 


her vote. In the circumstances, the Presid- 

ing Officer had authority under Rule 53 (4) 
for rejecting her ballot paper). 

(Paras 10, 11, 13) 

S. D. Sanghi, for Applicant; U. N. 
Bhachavat, for Opposite Parties. 


J. S. VERMA, J,:— The petitioner 
Bherulal was declared elected a Panch from 
Ward No. 4 to Gram Panchayat Bagh at an 
election held on 15-5-1970. The rival candi- 
dates were respondent No. 1 Bardichand and 
respondent No. 2 Danmal. At the election, 
the petitioner secured 39 votes, which were 
the highest, while respondent No. 1 secured 
37 votes and respondent No. 2 secured 20 
votes. An election petition challenging the 
petitioner’s election was filed by respondent 
No. 1 Bardichand, which has been allowed 
by the prescribed authority so that the pre- 
sent petition under Article 226 of the Con- 
stitution seeks to have the order of the pre- 
scribed authority setting aside the petitioner's 
election quashed. 

2. Section 357 of the M. P. Pancha- 
yats Act, 1962 provides for an election peti- 
tion presented to the prescribed authority for 
challenging such an election. The prescribed 
authority is admittedly the Sub-Divisional 
Officer, respondent No. 3. The Rules applic- 
able for the purpose are the Madhya Pradesh 
Panchayats (Election Petitions, Corrupt’ Prac- 
tices and Disqualification for Membership) 
Rules 1962 (hereinafter referred to as the 
Election Petition Rules). Rule 22 of the 
Election Petition Rules lays down. grounds 
for declaring an election to be void, The 
Petitioner’s election in the present case has 
been set aside by the prescribed authority on 
the grounds contained in sub-clauses (ii) and 
(iii) of C. (d) of sub-rule (1) of R. 22 of 
the Election Petition Rules. It has been held 
that there was non-compliance with R. 52 of 
the M. P. Gram Panchayats Election and 
Co-option Rules, 1963 (hereinafter referred 
to as the Election Rules) so as to make out 
a ground under sub-clause (iii) and that there 
was improper rejection of two votes so 4s 
to make out a ground under sub-cl. (ii). In 
view of both the defects found, it has been 
held that the result of the election of the 
concerning returned candidate has been mate- 
tially affected. 

3. The relevant allegations on the basis 
of which both the grounds have been found 
proved are that the votes of two voters, name- 
ly, Jhammobai and Sarswatibai were impro- 
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rejected, who were both intending to.. 
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vote: for respondent No. 1 and that the Presi- 
ding Officer did not comply with Rule 52 of 
the Election Rules, inasmuch as he did not 
assist the voter Jhammobai to cast her vote 
as a result of which the election was material- 
ly affected in the manner already stated. The 
margin with which the petitioner was declared 
elected being only two votes, the result of 
the election has been held to be materially 
affected. As already stated, both these» allega- 
tions made. in the election petition have’ been 
found proved. 


4. Shri S. D. Sanghi, learned Counsel 
for the petitioner has confined his argument 
only to the Allegation relating to the alleged 
Improper rejection of Jhammobai’s vote and 
the allegation of non-compliance of Rule 52 
of the Election Rules by the Presiding Officer 
in her connection and has made no attempt 
to challenge the finding with regard to the 
vote of Saraswatibai, the other voter. It is 
obvious that if the petitianer succeeds on this 
ground alone, then he is entitled to the relief 
claimed and it is not necessary to decide whe- 
ther the decision of the prescribed authority 
in relation to the other vote can be sustained 
or not. The consequence in such a case 
would be that the result would not be mate- 
rially affected if only vote was improperly 
rejected. In support of this petition, Shri 
Sanghi argues that there is an error apparent 
on the record justifying quashing of the im- 
H is argued that Rule 52 of 
the Election Rules has no application to the 
present case so that the ground under. the 
aforesaid sub-clause (iii) cannot be made out. 
It is further argued that the rejection of 
Jhammobai’s vote was proper and in accord- 
ance with Rule 53 (4) of the Election Rules 
so that a ground under sub-clause (ii) is also 
not available, In reply, Shri U. N. Bhachwat 
has pressed into service also the aid of R. 19 
of the Election Rules in addition to placing 
reliance on Rule 52 for attempting to show 
that the: ground under sub-clause (iii) is made 
out. With regard to the ground under sub- 


clause (ii), Shri Bhachawat relies on the view 


taken by the prescribed authority and further 
contends that it was also a case of refusal to 
permit Jhammobai to cast her vote. Shri 
Bhachawat also contends that on the find- 
ings recorded, there is no escape from the 
conclusion arrived at by the prescribed autho- 
rity. 

5. Rule 22 of Election Petition Rules 
in so far as it is relevant for our purpose is 
as follows :— 


“22. Grounds for declaring election or 
co-option to be void— (1) Subject to the 
provisions of sub-rule (2) if the prescribed 
authority is of opinion :-— 


a) * _ * * $ + 
(b) * % * 2 3 
c) * * # * a 


(d) that the result of. the election or co- 
-option in so far as it concerns returned 
candidate has béen materially affected: 


1975 
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(ii) by the improper reception, re- 
fusal or rejection of any vote ot the re- 


. ception of any vote which is voi , or 


* 


(iii) by any non-compliance with the 
provisions of the Act or of any rules or 
orders made thereunder: 


the prescribed authority 
the election or co-option of 
candidate to be void. 

(2) * * +) 

6. We shall first take up the 
ground relating to non-compliance with 
the rules as provided in the aforesaid sub- 
clause (iii), Rules 19 and 52 of the Elec- 
tion Rules are the rules on which reli- 
ance is placed by Shri Bhachawat even 
though the prescribed authority . has 
found non-compliance only with Rule 52. 
These rules are as under:— 


“19. General duty of Presiding Off- 
cer. It shall be the general duty of the 
Presiding Officer at a polling station to 
keep order thereat and to see the poll is 
fairly taken.” 


52. Recording of vote of blind or in- 
firm voter:— If owing to blindness or 
other physical infirmity a voter is unable 
to read the symbol on a ballot box or is 
physically incapable of putting the ballot 
paper into a ballot box, the Presiding 
Officer shall enter the polling compart- 
ment with such voter, ascertain from th 
voter the candidate or candidates in 
whose favour he desires to vote and shall 
put the ballot paper or papers in the bal- 
lot box or boxes of such candidate or 
candidates in accordance with the wishes 
of such voter. The Presiding Officer shall, 
have this done with as much secrecy as 
is feasible and shall keep a brief record 
of each such instance without indicating 
the manner, in which the votes have been 
cast.” 


Rule 19 finds place in Chapter IV of 
the Election Rules under the heading 
“Administrative machinery for the con~ 
duct of elections”. This rule only lays 
down the general duty of the Presiding 
Officer and says that the Presiding Offi- 
cer at the polling station has the power 
of general superintendence at the polling 
station and he has to see that the poll is 
fairly taken, We fail to understand how 
such a general provision can be of any 
assistance to the respondents in the pre- 
sent case. So far as Rule 52 of the Elec- 
tion Rules is concerned, we have no 
doubt that the same is wholly inapplic- 
able to the present case. In the scheme 
of election rules, this rule appears after 
Rule 51 which provides the voting pro- 
cedure, Rule 51 provides that on receiv~ 


shall declare 
the returned 


ing the ballot paper.the voter shall forth- 


with proceed into the polling compart- 
ment and shall without undue delay put 
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his ballot paper through the slit provid- 
ed for the purpose into the ballot box of 
his choice. Thereafter Rule 52 provides 
for assisting a blind or infirm voter for 
the purpose of enabling him to cast his 
vote, It is clear that a person, who is 
either blind or suffers from any other 
physical infirmity on account of which 
he is unable either to read the symbol 
on the ballot bax or to put the ballot 
paper into the box of his choice, has’ to 
be assisted in order to enable him to 
identify ballot box of his choice and 
thereafter put the ballot paper through 
the slit into that box. Rule 52 therefore, 
deals only with voters, who are unable 
either to identify the box due to blind- 
ness or having identified the same are 
otherwise incapable of putting the ballot 
paper into that box through the slit due 
to any other physical infirmity. The ob- 
ject of the rule is clear and it is only to 
help the voters, who are either unable 
to see for the purpose of identifying the 
box or are unable to hold the ballot 
paper and push it through the slit into 
the box on account of any other physical 


disability. No other class of voter can 
obviously be covered by Rule 52, Ad- 
mittedly, the voter Jhammobai in this 


case was neither blind nor suffered from 
any physical infirmity so as to require 
the assistance of the Presiding Officer 
either for identifying the box or for put- 
ting the ballot paper through the slit into 
the box of her choice. She has clearly 
stated that the only confusion on account 
of which she did not cast her vote while 
inside the polling compartment was the 
absence of a seal as is provided during 
general election where there is only one 
box and the voter is required to affix the 
seal against the symbol of her choice on 
the ballot paper. The voting procedure in 
the election with which we are concern- 
ed, admittedly, was that there were sepa- 
rate boxes bearing separate symbols of 
the candidates and no seal had to be 
affixed on the ballot paper and all that 
was to be done by the voter was to put 
the ballot paper in the box bearing the 
symbol of the voter’s choice, She has fur- 
ther stated that she knew the symbol for 
which she had to cast her vote and it is 
nobody’s case that the box bearing that 
symbol was not present inside the poll- 
ing compartment. For this reason, accept- 
ing the statement of Jhammobai at its 
face value, there was no reason or dis- 
ability on account of which Jhammobai 
could not cast her vote even assuming 
that she did not exercise her right of 
franchise. In any case, Rule 52 is clearly 


inapplicable to her case so that there was 
no occasion to apply the same and to 
hold that there was non-compliance with 
that rule. | l a 
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7. It is, therefore, obvious that 
no ground as provided in sub-clause (iii) 
of clause (d) of sub-rule (1) of Rule 22 of 
the Election Petition Rules could be made 
out in the present case by any stretch of 
imagination. 

g. So far as the other ground pro- 
vided in sub~clause (ii) is concerned, we 
are equally of the view that even accept- 
ing Jhammobai’s statement at its face 
value, which alone is the relevant direct 
evidence for marking out the ground, no 
such ground has been made out. 


According to Jhammobai’s statement, 
the only reason why she did not cast her 
vote was the absence of any seal as al- 
ready indicated. She has further express- 
ly admitted that she had been told when 
she was given the ballot paper that there 
were several ballot boxes inside the poll- 
ing compartment and she could put that 
ballot paper into the box of her choice. 
In addition, she has further admitted 
that having got so confused she came out 
of the polling compartment walked back 
through the .room where the Presiding 
Officer was sitting to the Otla outside 
and stood at the: door of that Otla for 
about an hour, after which she asked the 
Presiding Officer as to what she has to 
do with the ballot paper and at that stage 
the Presiding Officer took the ballot paper 
from her. Obviously it was thereafter 
that the same was cancelled in accord- 
ance with sub-rule (4) of Rule 53 of the 
Election Rules by the Presiding Officer. 


9. In this connection it is neces- 
sary to notice also Rule 51 of the Election 
Rules which reads as under:— 

“Voting procedure:— (1) on receiving 
the ballot paper the voter shall forthwith 
proceed into the polling compartment 
and shall without undue delay put his 
ballot paper through the slit provided for 
the purpose into the ballot box or boxes 
of the candidate or candidates for whom 
he desires to vote: 

Provided that not ‘more than one 
ballot paper shall be put by a voter into 
one ballot box. 

(2) Every voter shall vote without 
undue delay and shall quit the polling 
station as soon as he has cast his vote. 
No voter shall remain in a polling com- 
partment longer than is reasonably ne- 
cessary for casting his vote. 

(3) The Presiding Officer may, when- 
ever there is in his opinion sufficient 
cause, enter the polling compartment 
while a poll is proceeding and, may take 
such steps as may be necessary to ensure 
that the ballot boxes on use remain 
ready for the reception of ballot papers 
and are not tampered or interfered with 
in any way by any voter or any other 
person, If the Presiding Officer has reason 
to suspect that any voter who has enter- 
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ed a polling compartment is tampering or 
otherwise interfering with any ballot box 
or if such voter has remained inside the 
polling compartment for en unduly long 
period, the Presiding Officer shall enter 
such polling compartment and take such 
steps as may be necessary to ensure the 
smooth and prompt progress of the poll.” 

10. It is clear from Rule 51 of the 
Election Rules that the voter is required 
to go into the polling compartment as 
soon as the ballot paper is given to him 
and to cast his vote in the manner indi- 
cated without undue delay within a rea- 
sonable time. The power given to the 
Presiding Officer under sub-rule (3) of 
Rule 51 is clearly to ensure that any 
voter while inside the polling compart- 
ment does not have any opportunity to 


tamper with the ballot boxes in any man-, 


ner. What is the reasonable time for 
which a voter should be expected to re- 
main within the polling compartment is 
naturally left to the discretion of the 
Presiding Officer. It is also clear from the 
rule read as a whole that the voter is not 
expected to leave the compartment until 
he has cast his vote in the manner pro- 
vided. It necessarily follows that a voter 
having come out of the polling compart- 
ment without the permission of the Pre- 
siding Officer has no right to enter the 
same thereafter for the purpose of cast- 
ing his vote. It is not unreasonable to 
infer from this rule that the voter is ex- 
pected to meet no outsider after having 
received the ballot paper till he has cast 
his vote, In the very nature of things 
what is the reasonable time in a given 
case to enable the voter to exercise his 
right after he has entered the polling 
compartment must be left to the discre- 
tion of the Presiding Officer and this 1S 
what has been done by Rule 51. Once a 
ballot paper has been issued to the voter 
and he has been permitted to enter the 
polling compartment whereafter the voter 
has come out voluntarily from the poll- 
ing compartment, all that is required to 
be done by the rules to enable the voter 
to cast his vote is fully complied with, so 
that no objection ean be permitted there- 
after on the ground that proper opportu- 
nity was not given te that voter to enable 
him to cast his vote, Admittedly, all 
these requirements of Rule 51 were fully 
met with in the present case and Jham~ 
mobai had full oppcrtunity to cast her 
vote as contemplated by the rules. If she 
chose to leave the rolling compartment 
after having entered the same wit 


r 


the ballot paper, there being no impedi-| 


ment in her way to cast the vote in the 
mariner she wanted, she has only to 
blame herself even assuming that she did 
mot in fact cast her vote as alleged by 
her. It is significant that Jhammobai had 
come out of the polling compartment of 
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her own choice and, admittedly she was 
not hurried out of the same by the Pre- 
siding Officer or any one else and there- 
after she chose to go out to the Otla with- 
out seeking any help from the Presiding 
Officer further assuming her entire story 
to be true. Having remained out of the 
polling compartment and at the door near 
the Otla for about an hour without mak- 
ing any enquiry, she cannot be heard to 
complain that proper opportunity to vote 
was not afforded to her or that there was 
any refusal to receive her vote. The argu- 
ment, of Shri Bhachwat to this effect 
cannot, therefore, be accepted. 


11. The further question is whe- 
ther the Presiding Officer had the autho- 
rity to act in accordance with sub-rule 
(4) of Rule 53, the aid of which was taken 
for rejecting the ballot paper of Jham- 
mobai. Rule 53 of the Election Rules 
Treads as under:— 


“53. Spoilt and returned ballot 
papers and ballot papers found outside 
ballot boxes: A voter who has inadvert- 
ently dealt with his ballot paper in such 
manner that it cannot be conveniently 
used as a ballot paper may, on returning 
it to the Presiding Officer and on satisfy- 
ing him of the inadvertence, be given 
another ballot paper, and the ballot 
paper so returned shall be marked 
*Spoilt-cancelled” by the Presiding Offi- 
cer. 


(2) If a voter after obtaining a ballot 
paper decides not to use it, he shall re- 
turn it to the Presiding Officer, and the 
ballot paper so returned shall be marked 
ee cancelled” by the Presiding 

cer, 


(3) All ballot papers cancelled under 
sub-rule (1) or sub-rule (2) shall be kept 
in a separate packet. 


(4) If any ballot paper, which has 
been issued to a voter, has not been in- 
serted by him into any ballot box, but is 
found anywhere in or near the polling 
station, whether within or outside the 
voting compartment, it shall be deemed 
to have been returned to the Presiding 
Officer under sub-rule (2) and dealt with 
accordingly. 


(5) If a ballot paper is found on a 


ballot box of a candidate or partly in- 
serted in it, it shall be presumed that 
the intention of the voter was to cast 


that vote for the candidate and the Pre- 
siding Officer may accordingly, push or 
insert the same into that ballot box.” 


Sub-rule (4) creates a legal fiction 
enabling the Presiding Officer to act ac- 
cording to sub-rule (2) where a ballot 
paper has been found in the manner 
stated. The consequence of the fiction is 
that a ballot paper so found shall be 
treated as returned to the Presiding Offi- 
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cer and dealt with accordingly, in the 
manner provided in sub-rule (2). It is 
argued by Shri Bhachwat that the words 
“found anywhere” in sub-rule (4) must 
be construed as “found lying on the 
ground.” We find nothing in either sub- 
rule (4) or elsewhere to confine the mean- 
ing of this expression so as to limit it 
only to ballot papers found lying on the 
floor. The expression “found anywhere” 
and the context in which it appears 
clearly indicates that the ballot paper 
may not only be found lying on the floor. 
but even with any person who is not 
authorised to possess the same at that 
time and place. Rule 51, as already indi- 
cated by us, clearly requires the voter 
to enter the polling compartment as soon 
as the ballot paper is issued to him and 
thereafter to come out of the polling com- 
partment only after the vote has been 
cast by putting the ballot paper into one 
of the ballot boxes of the voter’s choice. 
Such a provison clearly excludes any 
right in the voter to move about in that 
area or elsewhere with the ballot paper 
after the same has been issued to him ex- 
cept permitting him to proceed to the 
polling compartment forthwith and to 
remain therein for a reasonable time 
which may be necessary for him to cast 
the vote. As already indicated, the voter 
is not permitted to leave the polling com- 
partment with the ballot paper after he 
has entered into it for the purpose of 
casting his vote without the permission 
of the Presiding Officer, The use of the 
expressions “forthwith”, ‘without undue 
delay” and “unduly long period” in Rule 
51 clearly lead to such a conclusion. 

12. Reading sub-rule (4) of Rule 
53 along with Rule 51 as they ought to 
be for the purpose of harmonious con- 
struction of the provisions, we are of the 
opinion that the expression “found any- 
where” appearing in sub-rule (4) of Rule 
53 must be construed as including within 
its ambit any ballot paper which is found 
in a manner including the possession of 
a person, where it should not be found 
at that time and place. This means that 
even if a voter to whom the ballot paper 
has been issued is found with the ballot 
paper in his possession outside the poll- 
ing compartment. having left the polling 
compartment without the permission of 
the Presiding Officer and the period in- 
tervening between the issue of the 
ballot paper and the time when it is so 
found with the voter is unduly long in 
the opinion of the Presiding Officer, such 
a ballot paper could be dealt with by the 
Presiding Officer, in the manner provided 
in sub-rule (4) of Rule 53 of the Election 
Rules, In the present case even according 
to Jhammobai, the ballot paper was taken 
from her after the lapse of at least one 


hour of her coming out of the polling’ 
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compartment voluntarily and going out 
to. the door near the Otla without even 
making any enquiries from the Presiding 
Officer, or any one else. In such a situa- 
tion, the power fo act in accordance with 
sub-rule (4) of Rule 53 of the Election 
Rules was clearly available to the Pre- 
Siding Officer. Shri Bhachwat argues that 
such a construction would lead to the 
undesirable effect of depriving a voter of 
his franchise the moment he steps out of 
the * polling compartment having once 
entered the same with the ballot paper. 
In the view we have taken such an ap- 
prehension is imaginary. In any event, 
the present case does not fall within that 
category and the view we have taken ex- 
cludes cases where the voter has ccme 
out of the polling compartment with per- 
mission of the Presiding Officer. It is also 
clear from the rules that the voter is re- 
quired to enter the polling compartment 
only after he has made all enquiries that 
he wishes to make so that the time requl- 
site for him to cast the vote in the man- 
ner prescribed after entering the polling 
‘ compartment is ordinarily insignificant. 


13. For the reasons given, we are 
of the opinion that the Presiding Officer 
had the requisite authority in the present 
case to reject the ballot paper issued to 
Jhammobai by virtue of sub-rule (4) of 
Rule 53 of the Election Rules in the 
manner provided in sub-rule (2) thereof. 
It is, therefore, not a case of either im- 
proper rejection of Jhammobai’s vote or 
of refusal to permit her to cast her vote. 
It necessarily follows that no ground 
under sub-clause (ii) of clause {d) of sub- 
rule (1) of Rule 22 of the Election Peti- 
tion Rules is also made out. We are con- 
scious of the limitations within, which 
alone power can be exercised in this peti- 
tion in respect of the findings recorded 
by the prescribed authority. However, 
this is a case where there is an error 
apparent on the record in view of- the 
fact that the conclusion of the prescribed 
authority is based on no evidence and 
the testimony of Jhammobai taken even 
at its face value, as we have taken, does 
not support the conclusion arrived at by 
the prescribed authority. 


14. It was also urged by Shri Bhach- 
wat for the respondents that this petition 
should be dismissed for the reason that 
there was an alternative remedy avail- 
able to the petitioner by way of a revi- 
sion under Section 314 of the M. P. Pan- 
chayats Act, 1962, which has not been 
exhausted before filing this petition. It is 
not necessary in the present case to de- 
cide whether a revision under Section 314 
of the M. P. Panchayats Act was avail- 
able to the petitioner as of right in the 
present case, However, even assuming 
that such a revision lay, we are of the 
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opinion that the same was not an effica- 
cious alternative remedy in the present 
case. Moreover, the petitioner has relied 
on an error apparent to support this peti- 
tion and for that reason also interference 
under Article 226 of the Constitution 
would be justified. We are therefore of 
the opinion that the petition cannot be 
dismissed on this ground, 


15. The result is that this petition 
succeeds and is hereby allowed with costs. 
The impugned order is quashed. Coun- 
sel’s fee Rs. 100 if certified. The out- 
Standing amount of security deposit shall 
be refunded to the petitioner. 

Petition allowed. 
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Rajaram Bhiwaniwala, Calcutta and 
others, Appellants v, Nandkishore, Bilas- 
pur and others. Respondents, 

First Appeal No. 143 of 1968, D/- 
23-11-1974. 


(A) M. P. Money-Lenders Act (13 of 
1934), Ss. 7, 3 (1) (b) — Accounts not fur- 
nished under S. 3 {1) (b) — Power of 
Court to re-open account and disallow 
interest — Words “interest found due” 
whether cover interest already paid — 
AIR 1949 Nag 31 and 1959 MPLJ 50 whe- 
ther rightly decided. 


Per majority {Raina, J. Contra):— 
Where a money-lender has not complied 
with the requiremenis of clause (a) or 
(b) of Section 3 (1), the Court has power 
under Section 7 to reopen the account so 
as to traverse the entire period from the 
date of the loan to the date of the suit: 
and, under clause (b) of Section 7, to 
disallow the whole or any interest found 
due, as may seem reasonable to it, in the 
circumstances of the case, in case of non- 
compliance of Section 3 (1) (a), and under 
clause (c) of Section 7, exclude every 
period for which he had failed to furnish 
accounts, as required by Section 3 (1) (b), 
subject to the proviso to Section 7. In 
this view, the decisions in Tulsiram Ram- 
dayal’s case, AIR 1949 Nag 31 and Shri- 
kishan’s case, 1959 MPLJ 50, must be 
held to be rightly decided, Case law dis- 
cussed. (Paras 27, 59) 

Per Raina, J. (Contra): The interest 
which has already been paid cannot be 
disallowed and adjusted towards the 
principal amount under clauses (b) and 
(c) of Section 7 of the Act and the con- 
trary view expressed on this point in 
Tulsiram Ramdayal’s case AIR 1949 Nag 


AS/BS/A327/75/VBB .. 


1975 


31 and Shrikishan’s case 1959 MPLJ 50 is 
not correct, (Para 58) 

(B) Interpretation of Statutes— Wel- 
fare legislation. 

In construing a welfare legislation, 
the Court should adopt a beneficent rule 
of construction: if a section is capable of 
two constructions, that construction 
should be preferred which furthers the 
policy of the Act, and is more beneficial 
to the debtors in whose interest the Act 
has been passed. (Para 20) 


(C) ‘Precedents — Stare decisis, prin- 
ciple of. 


Per A. P. Sen and Malik, JJ.:— 
Where the meaning of a statute is ambi- 
guous and capable of more than one in- 
terpretation and one view accepted by 
the. highest court has stood for a long 
period during which many transactions, 
such as dealings in property and making 
of contracts, have taken place on the faith 
of that interpretation, the Court would 
normally be reluctant to put upon it a dif- 
ferent interpretation which would affect 
those transactions. To justify the rever- 
sal of a decision’ of the highest court 
which has prevailed for a considerable 
length of time there should be some ex- 
ceptional reason when such reversal is 
likely to create serious embarrassment to 
those who had acted on the faith of what 
seemed to be the settled law. AIR 1970 
SC 2007, Foll. (Para 26) 


Court should not, without reason, de- 
part from a long course of decisions. 
(Para 24) 


Per Raina, J.:— This doctrine of 
‘stare decisis’ requires that rules of law, 
when clearly pronounced and established 
by the Court of last resort should not be 
lightly disregarded and set aside, but 
should be adhered to and followed. The 
principle underlying the stare decisis doc- 
trine is that the law should be fixed, defi- 
nite and known and, therefore, a decision 
on a question of law should be held to 
be binding not only on parties thereto 
but even on strangers. The Courts are, 
therefore, slow to interfere with the prin- 
ciples in former.decisions, in the absence 
of any palpable mistake or error. The 
aforesaid doctrine is, however, not an in- 
flexible one and applicable to all situa- 
tions and its applicability depends largely 
on the nature of the question at issue and 
the circumstances attending its decision. 

(Para 39) 

(D) Interpretation of Statutes — 
Clear and explicit language —- Argument 
of horasolp or inconvenience not admis- 
sible. 


Where the language is explicit, its 


consequences are for the legislature, and - 


not for the Courts, to consider. The argu- 
ment of inconvenience and hardship is a 
dangerous one and is only admissible in 
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construction where the meaning of the 

statute is obscure and there are alterna- 

tive methods of .construction. AIR 1945 

PC 48 and Craies on Statute, 6th Edn., Pp. 

84-91, Ref. (Para: 25) 

Cases Referred: Chronological Paras 
AIR 1970 SC 2007 = (1971) 1 SCR 657 

20, 26, 40 

AIR 1969 Madh Pra 48 = 1968 MPLJ 919 

48 

1959 MPLJ 50 = 1959 Jab LJ 135 1, 16, 

18, 27, 33, 37, 58, 59 

(1956) 3 All ER 266 = (1956) AC 539 22 


+ 


AIR 1953. Mad 174 = (1952) 2 Mad LJ 36 
47 


AIR 1949 Nag 31 = ILR (1948) Nag 203 
1, 3, 11, 15, 16, 17, 
18, 24, 26, 27, 33, 37, 
44, 50, 54, 58, 59 
ATR 1945 PC 48 = 72 Ind App 57 25 
(1945) Civil Revn. No. 201 of 1944, D/- 
20-12-1945 (Nag.) 15, 18, 19, 36 
AIR 1944 Nag 151 = ILR (1944) Nag 241 
15, 18, 19, 35, 37, 53 
(1944) Civil Revn. No. 454 of 1948, D/- 
30-8-1944 (Nag.) 15 
ATR 1941 Nag 177 = 1941 Nag LJ 194 26 
K. K. Adhikari, for Appellants; B, C. 

Verma, for Respondents. 


A. P, SEN, J: :— The case has been 
referred to the Full Bench for reconside- 
ration of the decision in Tulsiram Ram- 
dayal v. Badriprasad Jankiprasad, ILR 
(1948) Nag 203 = (AIR 1949 Nag 31) and 
o Shrikishan v. Mahadeo, 1959 MP 


2. There is no material point of 
fact which is now in dispute. The suit out 
of which this appeal arises, was brought 
by the appellants as trustees of Seth 
Kirodimal Charity Trust, for recovery of 
Rs, 1,50,000, as principal and Rs. 10,950 
as interest, on the foot of a mortgage 
dated 18th November, 1953, as plaintiffs, 
against the respondents who had execut- 
ed the same, to secure a loan advanced 
of Rs. 1,50,000. The loan carried interest 
@ 6% per annum, and it is not in dispute 
that upto Ist October, 1962, interest was 
regularly paid. Thus the respondents had 
in all paid Rs. 79,875 as interest. On Tth 
January 1964, the appellants filed the suit 
for recovery of Rs. 1,50,000 as principal 
and Rs. 10,950 by way of interest due 
from ist October 1962 till the date of 
suit, The appellants explicitly admitted 
that they were money~lenders, and that 
they had not maintained any account of 
the loan, nor furnished to the respon- 
dents any statement of accounts in res- 
pect thereof, as required by Section 3 (1) 
(a) and (b) of the Act. The non-compli- 
ance of these provisions not being in dis- 
pute, the learned trial Judge, while pass- 
ing a decree on the mortgage, disallowed 
the entire interest under Section 7 of the 
Act, including the one that had already 


$ 
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been paid, ie. amounting to Rs. 79.875, 
and the same was taken towards reduc- 
tion of the principal and accordingly a 
decree was passed only for Rs. 70,125, the 
remaining amount of principal. 


3. The referring Bench did not 
state, in so many words, the question on 
which the opinion of the Full Bench was 
‘invited, and, therefore. I would formu- 
late the question as follows: 


Where the moneylender has not com- 
plied with the requirements of clause 
(a) or (b) of Section 3 (1) of the Money 
Lenders Act, 1934 (hereinafter referred to 
as the Act), whether the Court has power 
under Section 7 of the Act, to reopen the 
account so as to traverse the entire period 
from the date of the loan to the date of 
the suit, and under clause (b) of Section 
7 to disallow the whole or any interest 
found due, as may seem reasonable to it, 
in the circumstances of the case, in case 
of non-compliance of Section 3 (1) (a), 
and under clause (c) of Section 7 exclude 
every period for which he has failed to 
furnish accounts, as required by Section 
3 (1) (b), subject to proviso to the section. 
In ILR (1948) Nag 203 = (AIR 1949 Nag 
31) (supra), Grille, C. J. and Hidayatullah 
J.. answered the question in affirmative. 
while dealing with a case falling under 
clause (c) of Section 7. 


4. Section 3 of the Act, so far as 
material, reads: 

“Section 3 (1). Every Money-lender 
shail— 

(a) regularly maintain an account for 
each debtor separately of all transactions 
in respect of any loan advanced to that 
debtor; 


(b) furnish such debtor every year 
with a legiblé statement of accounts sign- 
ed by the money-lender or his agent of 
any balance or amount that may be out- 
standing against such debtor cn such 
dates and in such areas as may he pres- 
cribed. Such statement of accounts shall 
include all transactions in respect of the 
loan entered into during the year to 
which the statement relates and shall be 
furnished, in the court language of the 
district in which the debtor resides, and 
in such manner, in such form, containing 


such details and on such date as may be. 


prescribed.” 

5. It is sufficient to say thai breach 
of Section 3 (1) (a) and (b) of the Act was 
brought to the attention of the learned 
trial Judge. Jt became his duty to give 
it such effect on the rights of the parties 
as the law requires. The terms of Section 
7 of the Act are clear and imperative. 
They are as follows:— 

“Section 7. Procedure of Court in 
suits regarding loans: Notwithstanding 
anything contained in any other enact- 


Rajaram v. Nandkishore (FB) (Sen J.) 


A.I. R. 


ment for the time being in force, in any 
suit or proceeding relating to a loan— 

(a) the court shall, before deciding 
the claim on the merits, frame and decide 
the issue whether the money-lender has 
complied with the provision of clauses 
(a) and (b) of sub-sec, (1) of Section 3: 

(b) =f the court finds that the provi- 
sions of clause (a) of sub-section (1) of 
Section 3 or of Section 6 have not -been 
complied with by the money-lender, it 
shall, if the plaintiff’s claim is established 
in whole or in part disallow the whole 
Or any portion of the interest found due, 
as may seem reasonable to it in the cir- 
cumstances of the case and may disallow 
cost: and, 

(c) if the court finds that the provi- 
sions of clause (b) of sub-section (1) of 
Section 3 have not been complied with by 
the money-lender, it shall, in computing 
the amount of interest due upon the loan, 
exclude every period for which the 
money-lender omitted duly to furnish the 
account as required by that clause: 


Provided that if the money-lender 
has, after the time prescribed in that 
clause, furnished the account and the 
plaintiff satisfied the court that he had 
sufficient cause for not furnishing it ear- 
lier, the court may, notwithstanding such 
omission, include any such period or 
periods for the purpose of computing the 
interest. 


Explanation: A money-lender who 
has maintained his account and furnished 
his annual statements of accounts in the 
prescribed form and manner shall be held 
to have complied with the provisions of 
clauses (a) and (b) of sub-section (1) of 
Section 3 in spite of any errors and omis- 
sions if the court finds that such errors 
and omissions, are accicental and not ma- 
terial and that the accounts have been 
kept in good faith with the intention of 
complying with the provisions of those 
clauses.” 

6. I do not entertain much doubt 
as to the meaning of Section 7. Its pur- 
pose, to my mind, is plain. It is to secure 
strict compliance of the requirement as 
to maintenance of accounts by money- 
lenders under clause (a) of sub-section (1) 
of Section 3, and of furnishing statements 
of accounts to the debtors under clause 
(b) thereof in the manner prescribed. 


% The appellants’ argument, based 
upon this section, was to the effect that 
though clause (c) permits the Courts to 
reopen accounts, clause (b) does not. Fur- 
ther, it is said that word “due” in clause 
(b) can only mean “payable” and, there- 
fore, the Court may only disallow the 
whole or any portion of the interest 
claimed in suit and not amounts paid and 
appropriated towards the interest. This 
result, it is argued, must follow due to 
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absence of an express provision enabling 
reopening. of accounts. I am afraid, this 
line of reasoning breaks down at its ini- 
tial stage. 

8. The section is typical of the 
economy of language which is charac- 
teristic of the draftsman of the Act. ‘The 
scheme underlying the section is clear. 
Where there is a plea that the money- 
lender has not complied with the provi- 
sions of clauses (a) or (b) of Section 3 (1), 
then the Court must, under Section 7 (a), 
before deciding the claim on the merits, 
“frame and decide the issue”. This is the 
function of clause (a). If the Court finds 
in the affirmative then the defaulting 
money-lender is visited with the penalty 
mentioned in clause (b) or clause (c), as 
the case may be. 


9. If the Court finds that the pro- 
visions of clause {a) of Section 3 (1)' or 
of Section 6 have not been complied with 
by a money-lender, the Court must, in 
that event, visit the defaulting money- 
lender with the penalty mentioned in 
clause {(b) i.e., disallow the whole or any 
portion of the interest found due. The 
juxtaposition of the words “found” and 
“due” cannot be lost sight of. The word 
“found” must, in the context in which it 
appears bé read as meaning “found” by 
the Court at the trial. The authority 
which has to do the finding as to the 
amount of interest due on the loan is the 
Court and not anyone else. That finding 
cannot possibly be reached unless there is 
an accounting of all the repayments. This 
must necessarily entail in reopening of 
the accounts. In that connection, the defi- 
nition of the word “loan”, as defined in 
pa 2 (vii), must be kept in view. It 
reads: 


“Section 2 (vii) “loan” (means an 
actual advance made’ within twelve years 
from the date of the last transaction) 
whether of money or in kind at interest 
and shall include any transaction, which 
the court finds to be in substance a loan, 


10. Under clause (b), when the 
whole or any portion of the interest is 
disallowed, the Court has necessarily ‘to 
credit such payment towards principal. 
In case of breach of Section 3 (1) (b), the 
Court has to compute the amount of inte- 


rest due, and then to exclude every 


period for which the account was not 
furnished. In either event, the Court must 
reopen the accounts. The legislature, 
therefore, deliberately did not include a 
separate provision in Section 7 of the 
Act such as to be found in Section 3 of 
the Usurious Loans Act, 1918, as it would 
be a mere superfluity. 


11. The question whether acccunts 
could be reopened under Section 7 of the 
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Act, and payments admittedly made to- 
wards interest could be appropriated to- 
wards the principal, came up for consi- 
deration before Grille, C. J., and Hidaya- 
tullah, J., in ILR (1948) Nag 203 = (AIR 
1949 Nag 31) (supra). 


12. In repelling the contention 
that the Court had no power to reopen 
accounts and that repayments appropriat- 
ed by the creditors towards interest 
could not be treated as payments in re- 
duction of the principal, Hidayatullah, J., 
speaking for the Court, observed: 


“In our opinion no express words 
were necessary to give the power to re- 
open accounts as the operation involved 
in computing the interest due on the loan 
requires the Court to traverse the entire 
period from the date of the loan to the 
date of the suit, and to exclude such 
period or periods during which accounts 
were not furnished. The Court has first to 
determine the period or periods in which 
the account was not furnished and (sub- 
ject to the proviso) to exclude from cal- 
culation such periods, The action of the 
parties is immaterial because the duty is 
laid on the Court to give effect to the 
Act. Once these periods are excluded, 
any repayment even if expressly made 
towards interest would go first towards 
the reduction of such interest as may be 
due and next towards the reduction of 
the principal sum regard being had to 
the circumstances of the case. The pro- 
cess undoubtedly involves the reopening 
of accounts to a limited extent. We res- 
pectfully agree with the observations of 
Bose, J., in the judgment under appeal as 
well as with the reasons given by him.” 
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particular set of words for achieving its 
purpose. If the clear meaning of the 
words is to allow a reopening of the ac- 
counts, the Courts must reopen the ac- 
counts and give relief in the light of the 
Act. This in our opinion is the position 
here. In computing the interest’ on the 
loan the Court has to traverse the entire 
period from the loan or the date of the 
Act, whichever is later, provided of 
course that the proviso to Section 8 is 
applicable to the loan if the loan was 
given prior to the date on which the Act 
came into force. The Act must be given 
an interpretation which will make it ap- 
plicable to all cases alike. On the case of 
the appellants the Act will not benefit a 
debtor who made regular repayments, 
thus putting him in a worse position than 
the debtor who made no repayments at 
all. This could never be the intention.” 

13. Their Lordships concluded by 
stating: 

“Emphasis was laid on the word 
‘due’ in Section 7 (c) and it was argued 


108 M. P. [Prs. 13-20] 


that it shows that the Courts can only 
take into account such interest as may 
be ‘due’ from time to time. We do noj 
agree, The word ‘due’ is connected with 
the phrase ‘upon the loan’ which follows 
it and shows that the Court has to com- 
pute the amount of interest for the whole 
period, making allowance for repayments 
and excluding from calculation such 
period or periods as are hit by Sec. 7 ({c).” 

14. That construction of Section 7 
(ce), must, in my view, equally apply to 
Section 7 (b). The words “found due” 
appearing therein, cast a duty upon the 
Court to ascertain the amount of interest 
which would accrue upon the loan, and 
then to disallow the interest thereon, in 
whole or in part, as the justice of the 
case demands. 

15. In ILR (1948) Nag 203 = (AIR 
1949 Nag 31) (supra), Grille, C. J., and 
Hidayatullah, J., not only agreed with the 
observations of Vivian Bose, J., in the 
judgment under appeal, but also with the 
view of J. Sen, J., in Mishrilal v. Waman 
Prasad, Civil Revn. No. 454 of 1973, D/- 
30-8-1944 (Nag.) who expressed himself 
strongly in favour of the view taken by 
Vivian Bose J. They rightly distinguished 
the views expressed by Bobde J., in 
Pandurang Ganpat v. Punjaii Shyamii, 
ILR (1944) Nag 241 = (AIR 1944 Nag 
151) and by Niyogi J, in Rambhau v. 
Harinath, Civil Revn. No. 201 of 1944, 
D/- 20-12-1945 (Nag.). 

16. The principles laid down in 
, ILR (1948) Nag 203 = (AIR 1949 Nag 31) 
(supra), were reiterated with approval by 
V. R. Sen J., and Naik J., in 1959 MPLJ 
50. 


17. The decision in ILR (1948) Nag 
903 = (AIR 1949 Nag 31) (supra) has been 
followed uniformly in this Court for 
the last about 25 years, and thousands of 
money-lending transactions have been 
reopened by the Courts in exercise of the 
power under Section 7 of the Act, until 
its soundness was challenged in this case. 
The referring Bench was of the view that 
as there was no express power under Sec- 
tion 7 of the Act to reopen accounts such 
as to be found in Section 3 of the Usuri- 
ous Loans Act, 1918, the amounts paid 
and appropriated towards interest could 
not be disallowed and such payments 
credited towards principal. 

18. In making the reference, 
Referring Bench observes: 

“The relevant clause (b) provides 
that if the requirements of clause (a) , of 
Section 3 (1) were not complied with, the 
Court shall disallow “the whole or any 
portion of the interest found due”. The 
ordinary meaning of the expression “in- 
terest found due” is the interest which 
has remained unpaid and would, in the 
absence of any provision to the contrary, 
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require to be decreed in terms of the con- 
tract, It does not embrace within its am~ 
bit any amount of interest which has al- 
ready been paid and appropriated., So, in 
AIR 1944 Nag 151, Bobde J., observed: 
“Moreover, Section 7, ibid, did not 
empower the Court to reopen the repay- 
ments made and to reduce the rate of 
no as Section 3, Usurious Loans Act 
oes,” . 
The same conclusion was reached by 
Niyogi J., in C. R. No. 201 of 1944, D/- 
20-12-1945 (Nag.). But a different view 
was taken by a Division Bench in Tulsi- 
ram Ramdayal v. Badriprasad Janki- 
prasad, ILR (1948) Nag 203 = (AIR 1949 
Nag 31) and it was merely followed by 
Ne Division Bench ih 1959 MPLJ 
After referring to the decisions in ILR 
(1948) Nag 203 = (AIR 1949 Nag 31) 
(supra), and 1959 MPLJ 50 (supra), the 
Bench further observes: 


“With great respect, we are unable 
to agree that express words are not ne~ 
cessary to give power to reopen accounts. 
If that were so, it would have been un- 
necessary to expressly give such power 
in Section 3 of the Usurious Loans Act, 
1918. Again, we do not agree that the 
operation involved in computing the inte- 
rest due required the Court to traverse 
the entire period from the date of loan, 
including the period for which no inte- 
rest was claimed. Finally, in our opinion, 
the consideration that a debtor, who had 
regularly paid interest, would be in a 
worse position than the one who had not 
so paid is not one that can override the 
grammatical construction of plain words 
in their ordinary meaning. In our view, 
the two Division Bench decisions require 
reconsideration because we think that 
Section 7 of the Money-lenders Act does 
not give power to the Court to interfere 
with what the parties had already done 
to implement the contract of loan.” 
The reference is, to my mind, wholly 
misconceived. 


19. The decision in AIR 1944 Nag 
151 (supra), is distinguishable. There, the 
point to be decided was whether the deb- 
tor could recover interest he had willing- 
ly paid to the creditor in ignorance of or 
in spite of the Act. That is not the ques- 
tion in controversy here. So also, in Ram- 
bhau v. Harinath, C. R. 201 of 1944, D/- 
20-12-1945 (Nag.), Section 7 of the Act 
was not applicable to the facts of that 
ease, It presupposes a suit filed by the 
creditors to recover their debts; that was 
not such a suit. The observations as to 
the scope of Section 7 of the Act of 
Bobde, J. and. Niyogi J., in these cases 
were, therefore, clearly obiter. , 

20. In construing a welfare legis- 
lation, the Court should adopt a benefi- 


1975 


cent rule of construction; if a section is 
capable of two constructions, that con- 
struction should be: preferred which fur- 
thers the policy of the Act, and is more 
beneficial of the debtors in whose inte- 
rest the Act has been passed, In dealing 
with the interpretation of Section 7, we 
must keep in view the scheme of the Act 
In Gajanand v. Seth Brindawan, AIR 
1970 SC 2007 their Lordships of the Sup- 
reme Court have examined the scheme of 
the Act, and stated that it was enacted— 

‘With the object of making better 
provision for the regulation and control 
of the transactions of money-lending so 
as to secure protection to ignorant deb- 
tors against the evil of fraud and extor- 
tion on the part of unscrupulous money- 
lenders without unduly interfering with 
freedom of private contract.” 

They also observed: 

“The statutory scheme thus clearly 
seems to indicate that it is only the busi- 
ness of money-lending which is sought to 
be controlled and individual transactions 
of lending money do not fall within the 
mischief which was sought to be remedi- 
ed by the Act. An individual transaction 
of lending money has not been declared 
to be void and as we construe the Act as 
a whole, interference with freedom of 
contract appears to have been limited 
only to the extent necessary for regula- 
ting and controlling the business of 
money-lending.”’ 


21. The Act strikes at money- 
lending transactions in general, and 
the class of money-lenders in particular, 
who had become a very serious menace 
to society. It is a regulatory measure, and 
seeks to control the business of money- 
lending, by a system of checks and bal- 
ances, It provides for registration of 


money-lenders, maintenance of accounts . 


in prescribed form, furnishing of state- 
ments of accounts periodically to the deb- 
tors, issue of receipts, enforcement of the 
rule of “damdupat” etc. It also empowers 
Courts to protect payment of decretal 
amount by instalments. The maintenance 
of accounts by the money-lenders for 
each debtor separately under Section 3 
(1) (a), and the furnishing of statements 
of accounts under Section 3 (1) (b) to the 
debtors, in the manner prescribed, are 
made mandatory. The failure to comply 
with either of these requirements, visits 
the defaulting money-lender with the 
penalty mentioned in Section 7 (b) or (c). 
If the view expressed by the referring 
Bench were to be accepted, the whole 
object of the Act would be frustrated. 


22. In all Money-lenders Acts, 
the “scaling down of debts” is a normal 
feature. In Kasumu v. Baba-Egbe, (1956) 
3 All ER 266, the Judicial Committee of 
the Privy Council had to interpret the 
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effect of Section 19 of the Nigerian Money 
Lenders Ordinance which was as follows: 

“(2) Every money-lender shall keep 
a book (which shall be securely bound 
and paged so that leaves cannot be re- 
moved or inserted without apparent dam- | 
age) in which he shall enter in connec- 
tion with every loan made by him— (a) 
the date on which the loan was made: (b) 
the amount of the principal; (c) the rate 
of interest; (d) all sums received in res- 
pect of the loan or the interest thereon, 
with the date of payment thereof, and 
shall produce such books when required 
to do So by any court. 


(3) The entries in the said books 
shall be made forthwith on the making of 
the loan or the receipt of sums in res- 
pect thereof as the case may be. 


(4) Any money-lender who fails to 
comply with any of the requirements of 
this section shall not be entitled to en- 
force any claim in respect of any transac- 
tion in relation to which the default shall 
have been made.” 

23. Lord Radcliffe, 
their Lordships, stated : 


_ “It was not lending of money or the 
circumstances in which it was lent that 
were the material matter, but the obtain- 
ing of profit from the use of money. 
When medieval conceptions began gradu- 
ally to give way before the impulse of 
commercial and industrial activity, the 
Sin of avarice turned into the offence of 
usury; but the usury prohibited was no 
longer the lending of money at profit but 
the lending of money at a rate of profit 
greater than that permitted by the statu- 
te, What the law penalised and made void 
was a particular kind of grasping con- 
tract; and it was evidently felt by equity 
judges at any rate that they were doing 
nothing that contravened the policy of 
the Acts if they insisted that the price of 
their remedies should be the return of the 
principal money and a reasonable rate of 
interest, so long as no effect was given to 
those elements of the loan in which the 
usury itself consisted. But the Usury Acts 
disappeared in 1854, and much of the 
Money-lenders Act, 1900, and the Money- 
lenders Act, 1927, is directed to enforcing 
measures of control that have no concern 
with the intrinsic nature of the contract 
made. Such requirements as that the 
money-lender must be registered or lic- 
ensed, must use his authorised name, 
must procure a note or memorandum of 
the contract signed personally by the 
borrower, must keep a book in which is 
entered a contemporary record of the 
transaction strike indifferently at all 
money-lenders’? loans, however moderate 
the terms of any particular transaction. 
When the governing statute enacts that 
no loan which fails to satisfy any of these 
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requirements is to be enforceable it must 
be taken to mean what it says, that no 
court of law is to recognise the lender as 
having a right at law to get his money 
back, That is part of thè penalty which 
the statute imposes. There is no room to 
reform the terms of the loan, since the 
statute 1s not concerned with the vice of 
its content but with the vice of the con- 
ditions under which it was made. The 
provisions of Section 19 are not purpose- 
less. They seem to assume that no loan 
that is not contemporaneously recorded 
can be established with sufficient certain- 
ty to be recognised at law.” 

Under Section 7 of the Act, the 
penalty for breach is not so stringent, but 
the underlying principle is the same. 


24, I am strongly of opinion that 
this Court should not without reason de- 
part from 2 long course of decisions. 
There is, indeed, no conflict of judicial 
opinion, and the view taken by the emi- 
nent Judges on the construction of Sec- 
tion 7 of the Act has been consistently 
followed and complied. The weight of 
authority in this Court since 1948 is so 
strongly in favour of the view in ILR 
(1948) Nag 203 = {AIR 1949 Nag 31) 
(supra), that we ought to follow it as if 
it were a settled cursus curiae. 


25. Where the language of an Act 
is clear and explicit, as here, we must 
give effect to it whatever may be the con~- 
sequences, for in that case the words of 
the statute speak the intention of the 
legislature. As Viscount Simon, while de- 
Jivering the judgment of their Lordships 
of the Privy Council in King Emperor v. 
Benoari Lal Sharma, AIR 1945 PC 48, 
stated: 

“Again and again this Board has in- 
sisted that in construing enacted words 


we are not concerned with the policy in- . 


volved or with the results, injurious or 
otherwise, which may follow from giving 
effect to the language used.” 

Where the language is explicit, its conse- 
quences are for the legislature, and not 
for the Courts, to consider. The argument 
from inconvenience and hardship is a 
dangerous one and is only admissible in 
construction where the meaning of the 
Statute is obscure and there are alterna- 
tive metohds of construction. (See Craies 
on Statute, 6th Edn., pp. 84-91). 


26. Even assuming that the terms 
of Section 7 of the Act are ambiguous, 
the matter would be governed by the 
principles on which the rule of stare de- 
cisis is based. In AIR 1970 SC 2007 
(supra), their Lordships of the Supreme 
Court, applied the rule in the construc- 
tion of Section 11-F of the Act, because 
a certain interpretation put upon it by 
Vivian Bose J., in Sitaram Shrawan v. 

Bajya Parrya, AIR 1941 Nag 177, has 
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stood the test of time, and had been uni- 
formly followed in this Court for the last 
about 30 years, In enunciating the princi- 
ples their Lordships stated: 

“Where the meaning of a statute is 
ambiguous and capable of more than one 
interpretation and one view accepted by 
the highest court has stood for a long 
period during which many transactions, 
such as dealings in property and making 
of contracts, have taken place on the 
faith of that interpretation, the Court 
would. normally be reluctant to put upon 
it a different interpretation which would 
affect those transactions. To justify the 
reversal of a decision of the highest court 
which has prevailed for a considerable 
length of time there should be some ex- 
ceptional reason when such reversal is 
likely to create serious embarrassment to 
those who had acted on the faith of what 
seemed to be the settled law.” 

Their Lordships went on to say: 


“Now, assuming that two views on 
the statutory scheme of. the Act are pos- 
sible and assuming the interpretation can- 
vassed on behalf of the appellant to be 
preferable to that accepted in the im- 
pugned judgment we are unable to say 
that the construction adopted in the judg- 
ment under appeal is so clearly and pa- 
tently erroneous that it should, in the 
larger interests of justice, be upset not- 
withstanding the fact that it is likely to 
disturk rights to property and under con- 
tracts founded upon this construction.” 
They, then concluded, stating: 


“Had the construction placed by the 

courts on Section 11-F and other provi- 
sions of the Act been considered by the 
Legislature to be contrary to the legisla- 
tive intendment, one would have ordina- 
rily expected an amendment clarifying 
its intention because the legislature must 
be fixed with the knowledge of the con- 
struction placed on the Act by the courts. 
No such action was taken by the Legisla- 
ture. This circumstance is, of course, not 
conclusive but it is not wholly irrelevant 
and certainly deserves to be noticed as 
carrying some presumptive weight.” 
The same principles, in my opinion, 
should govern the construction of Section 
7 of the Act, as adopted in ILR (1948) Nag 
203 = (AIR 1949 Nag 31) (supra), which 
has become part of the settled law. 


27. I am, therefore, of the opinion 
that ILR (1948) Nag 203 = (AIR 1949 
Nag 31) and 1959 MELJ 50 were rightly 
decided. It must accordingly be held that 
the Court has power under Section 7 of 
the Money-lenders Act, 1934, to reopen 
the account so as to <raverse the entire 
period from the date of the loan to the 
date of the suit, where the money-lender 
has not complied with the requirements 
of clauses (a) or (b) of Section 3 (1) of the 
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Act; and, under clause (b) of Section 7 
to disallow the whole or any interest 
found due, as may seem reasonable to it, 
in the circumstances of the case, in case 
of non-compliance of Section 3 (1) (a) and 
under clause (c) of Section 7 exclude 
every period for which he had failed to 
furnish account as required by Section 3 
(1) (b), subject to the proviso to Sec. 7. 
MALIK, J.:— I agree with Sen, J. 
RAINA, J.:— 29. I have carefully pe- 
rused the opinion recorded by my learn- 
ed brother, A. P, Sen, J. With great res- 
pect, I regret I am unable to agree with 
the view expressed by him. I, therefore, 
proceed to record my reasons in detail. 


30. This case has come up before 
this Full Bench on a reference by a Di- 
vision Bench in a First Appeal against 
the decison of the Additional District 
Judge in a suit to enforce a mortgage. 


31. The plaintiffs, who are trus- 
tees of ‘Seth Kirodimal Charity ‘Trust, 
Raigarh’, had advanced a sum of Rupees 
1,50,000 to Nandkishore, defendant No. 1, 
and his father Sheobux Rai (since deceas- 
ed) on the basis of a simple mortgage 
vide registered mortgage deed (Ex. P-63), 
dated 18-11-1953, jointly executed by 
them in favour of the Trust. Sheobux Rai 
died in 1967 and his interest in the mort- 
gaged property devolved upon the defen- 
dants who are his legal representatives, 
The loan carried interest at 6% per an- 
num: and it was not disputed before us 
that upto October 1, 1962 interest was 
regularly paid. Thus, a total sum of Rs. 
79.875 was paid as interest upto the said 
date. As the defendants did not .pay any 
interest thereafter in spite of repeated de- 
mands and a legal notice (Ex. D-11), dated 
25-11-1963, the plaintiffs filed the instant 
suit claiming a sum of Rs. 1,50,000 on ac- 
count of principal and Rs. 10,950 as inte- 
rest from 1-10-62 to 18-12-1963, total 
Rs. 1,60,950 and prayed for a preliminary 
decree for sale of the mortgaged property 
for the said amount. 


32. The suit was resisted on vari- 
ous grounds but was ultimately decreed 
by the trial Court for a sum of Rs. 70,125. 
The Court disallowed the entire interest, 
including the amount that had 
been paid, on the ground that the plain- 
tiffs had not complied with the require- 
ments of clauses (a) and (b) of sub-section 
(1) of Section 3 of the Madhya Pradesh 
Money-lenders Act, 1934. Being aggriev- 
ed thereby, the plaintiffs preferred this 
appeal out of which this reference arises, 


33. For purposes of this reference 
it was not disputed before us that the 
` plaintiffs were money-lenders and were 
as such governed by the Madhya Pra- 
desh Money-lenders Act, 1934 (herein- 
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after referred to as ‘the Act’). It was also 
not disputed that the plaintiffs had failed 
to comply with the provisions of clauses 
(a) and (b) of sub-section (1) of Section 3 
of the Act, On behalf of the plaintiffs- 
appellants it was urged before the Divi- 
sion Bench that even though the Court 
was competent to disallow interest claim- 
ed in the suit under Section 7 of the Act, 
it was not open to it to disallow the inte- 
rest which had already been paid and 
was not in controversy in the suit. The 
view taken by the trial Court is suppori- 
ed by the decision of a Division Bench 
of the Nagpur High Court in AIR 1949 
Nag 31 which was followed by a Division 
Bench of this Court in 1959 MPLJ 50. As 
the Division Bench hearing this appeal 
doubted the correctness of those decisions 
and was of the view that Section 7 of the 
Act did not empower the Court to inter- 
fere with what the parties had already 
done to implement the contract of loan, 
it referred the matter to this Bench for 
reconsideration of the said decisions. 


34. Thus, the basic point for con- 
sideration before us is whether Section 7 
of the Act empowers the Court to dis- 
allow interest, which had already been 
paid by the debtor to the money-lender 
and to adjust the same towards the prin- 
cipal on account of failure of the money- 
lender to comply with the provisions of 
clauses (a) and fb) of sub-section (1) of 
Section 3 of the Act. 


35. Before we proceed to deal 
with this question, it would be pertinent 
to take note of the various decisions 
which have a bearing on the point. The 
Division Bench has referred to the deci- 
sion of Bobde, J. in AIR 1944 Nag 151. 
This decision is of limited value so far 
as the point under consideration is con- 
cerned. It was held in that case that Sec- 
tion 7 of the Act does not empower the 
Court to reopen the repayments made 
so as to reduce the rate of interest or to 
call upon the money-lender to pay back 
to the debtor the amount of interest al- 
ready received, In the instant case, there 
is no question of reduction of the rate of 
interest or of calling upon the plaintiffs 
to pay back any amount to the respon- 
dents. The only point for consideration is 
whether the interest, which had already 
been paid, could be disallowed and ad- 
justed towards the principal amount for 
purposes of computing the amount due 
at the date of suit. In this connection the 
following observations in the concluding 
paragraph are pertinent: 


“Section 7. Money-lenders Act, does 
not enunciate rights of the parties but 
prescribes powers of the Courts., For in- 
stance, Section 7 (c) in effect authorises 
the Courts to disallow interest in respect 
of a certain period. But, even so, the 
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claim for such interest has not been dec- 
lared in any way illegal. Much less does 
Section 7 (c) invalidate the realizations 
already made.” 

36. In Rambhau v. Harinath, Civil 
Revision No, 201 of 1944, decided on 
20-12-1945 (Nag.), Niyogi, J., while deal- 
ing with a similar question, had observed 
that the Court has no power under Sec- 
tion 7 of the Act to interfere with what 
the parties did to implement the contract 
between themselves, 

37. In AIR 1949 Nag 31 a Division 
Bench of the Nagpur High Court consist- 
ing of Grille, C. J. and Hidayatullah, J. 
{as he then was) considered this question 
in a Letters Patent Appeal from the 
judgment of Bose, J. The Bench, after 
duly considering the views expressed by 


Bobde, J. in AIR 1944 Nag 151 (supra) 
and by Niyogi, J. in Civil Revision No. 
201 of 1944, dated 20-12-1945 (Nag.) 


(supra), held as under in paragraph 11 
upholding the view of Bose, J.: 

“The Court has first to determine the 

period or periods during which accounts 
were not furnished and (subject to the 
proviso) to exclude from calculation such 
periods. The action of the parties is im- 
material because the duty is laid on the 
Court to give effect to the Act. Once 
these periods are excluded any repay- 
ment even if expressly made towards 
interest would go first towards the reduc- 
tion of such interest as may be due and 
next towards the reduction of the prin- 
cipal sum regard being had to the cir- 
cumstances of the case. The process un- 
doubtedly involves the reopening of ac- 
counts to a limited extent. We respect- 
fully agree with the observations of Bose, 
J. in the judgment under appeal as well 
as with the reasons given by him.” 
Thé aforesaid decision was followed by a 
Division Bench of this Court in 1959 MP 
LJ 50; and it seems that thereafter the 
authority of the aforesaid decisions was 
not questioned until the present refer- 
ence and they have been consistently fol- 
lowed so far. 


38. We may observe at the outset 
that I feel overwhelmed by my respect 
and regard for the eminent Judges who 
propounded: the view which is now being 
questioned before us. I, however, feel 
that I would be failing in my duty if I 
do not deal with the points raised before 
us dispassionately. 


39. A preliminary question that 
arises for consideration in this case 1S 
whether it would be proper to interfere 
with a view which has, for several years, 
been considered as an authoritative pro- 
nouncement on the subject, or whether 
we should refrain from doing so on the 
principle of stare decisis. This doctrine of 
‘stare decisis’ requires that rules of law, 
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when clearly pronounced and established 
by the Court of last resort should not be 
lightly disregarded and sət aside, but 
should be adhered to and followed. The 
principle underlying the stare decisis 
doctrine is that the law should be fixed, 
definite and known and, therefore, a de- 
cision on a question of law should be held 
to be binding not only on parties thereto 
but even on strangers, The Courts are, 
therefore, slow to interfere with the prin- 
ciples in former decisions, in the absence 
of any palpable mistake or error. The 
aforesaid doctrine is, however, not an in- 
flexible one and aprlicable to all situa- 
tions and its applicability depends large- 
ly on the nature of the question at issue 
and the circumstances attending its deci- 
sion; 

{Words and Phrases, ‘stare decisis’], 

40. The doctrine has been accept- 
ed in India subject to certain reserva- 
tions. It recently came up for considera- 
tion before their Lordships of the Sup- 
reme Court in AIR 1970 SC 2007. The 
following observations made by their 
Lordships in paragraph 13 are pertinent: 

“Where the meaning of a statute is 
ambiguous and capabie of more interpre- 
tations than one, and one view accepted 
by the highest court has stood for a long 
period during which many transactions 
such as dealings in property and making 
of contracts have taken place on the faith 
of that interpretation the Court would 
ordinarily be reluctant to put upon it a 
different interpretation which would 
materially affect those transactions.” 


4i. It would appear from the 
aforesaid -observations that the basic rea- 
son for adhering to an earlier decision is 
that parties, who have, on the faith of a 
particular interpretation, entered into 
contracts or property transactions, should 
not feel frustrated by a different con- 
struction being put upon the statutory 
provisions governing the contracts or the 
transactions, as the case may be. In the 
instant case, there is no question of the 
debtor feeling frustrated by putting a 
different construction on the provisions 
of Section 7 of the Act, A debtor, when 
he takes a loan, does not know and can- 
creditor, if a 
money-lender, is going to comply with 
the provisions of Section 3 of the Act; 
and he is not at all influenced by this 
consideration while entering into the 
transaction with his creditor. I, there- 
fore, hold that the principle of stare deci- 
sis is not applicable to the present case 
and we are not precluded from coming to 
a different conclusion on the basis of the 
said principle, 

42. In order to properly appreci- 
ate the contention of the learned counsel 
for the appellants, which found favour 
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with the Division Bench hearing the first 
appeal, it is necessary to examine the 
language of Section 7 of the Act, which 


._ is reproduced below: 
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"7, Procedure of court in suits re- 
garding loans: Notwithstanding anything 
contained in any other enactment for the 
time being in force, in any suit or pro- 
ceeding relating to a loan— 

(a) the Court shall before deciding 

the claim on the merits, frame and de- 
cide the issue whether the money-lender 
has complied with the provisions of clau- 
ses (a) and (b) of sub-section (1) of Sec- 
tion 3; 
‘(b) if the court finds that the provi- 
sions of clause (a) of sub-section (1) of 
Section 3 or of Section 6 have not been 
complied with by the money-lender, it 
shall, if the plaintiff’s claim is establish- 
ed in whole or in part, disallow the whole 
or any portion of the interest found due, 
as may seem reasonable to it in the cir- 
cumstances of the case and may disallow 
cost; and 


(c) if the court finds that the provi- 
sions of clause (b) of sub-section (1) of 
Section 3 have not been complied with by 
the money-~lender, it shall, in computing 
the amount of interest due upon the loan, 
exclude every period for which the 
money-lender omitted duly to furnish the 
account as required by that clause: 


Provided that if the money-lender 
has, after the time prescribed in that 
clause, furnished the account and the 
plaintiff satisfied the court that he had 
sufficient cause for not furnishing it ear- 
lier, the court may, notwithstanding such 
omission, include any such period or 
periods for the purpose of computing the 
interest, 


Explanation: A money-lender who 
has maintained his account and furnished 
his annual statements of accounts in the 
prescribed form and manner shall be held 
to have complied with the provision of 
clauses (a) and (b) of sub-section (1) of 
Section 3 in spite of any errors and omis- 
sions, if the court finds that such errors 
and omissions are accidental and not ma- 
terial and that the accounts have been 
kept in good faith with the intention of 
complying with the provisions of those 
clauses,” 

43. Shri M.- Adhikari, learned 
counsel for the appellants, pointed out 
that what can be disallowed under clause 
(b) and clause (c) of Section 7 of the Act 
is. the amount of interest due on the 
loan; and he urged that this expression 
could by no stretch of imagination in- 


_ clude the interest which had already been 


paid and was no longer the subject-mat- 
ter of the claim in suit. There appears to 
be a great deal of force in this. conten- 
tion, if we keep in view the object and 
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scheme of the Act itself. The Act, as 
compared to the Usurious Loans Act, 1918 
or the Central Provinces and Berar Debt 
Conciliation Act, 1933, and the Central 
Provinces and Berar Relief of Indebted- 
ness Act, 1939, is neither an Act for scal- 
ing down the debt nor an Act for reduc- 
ing the rate of interest claimed by the 
money-lender on the ground that it is ex- 
cessive, Although the Act controls the 
quantum of interest which a money- 
lender may recover from the debtor 


‘through Court, it does not declare the 


interest which has already been paid by 
the debtor in accordance with the con- 
tract between him and the creditor as 
illegal, In other words, it does not inter- 
fere with the contract between the par- 
ties although it empowers the Court: to 
disallow a particular relief as to interest 
on his failure to comply with the provi- 
Sions of clauses (a) and (b) of sub-section 
(1) of Section 3 of the Act. 


; 44, On a careful study of the 
judgment in Tulsiram Ramdayal v. Badri 
Prasad Janki Prasad, AIR 1949 Nag 31, 
I must with great respect confess my in- 
ability to agree with the view propound- 
ed therein that the interest already paid 
by the debtor can be disallowed under 
Section 7 and adjusted towards the prin- 
cipal, although we agree with several 
other observations in the, said case. I 
agree that under the Act, the Court has 
power to reopen the accounts, for com- 
puting interest due on the loan, keeping 
in view the definition of the loan as con- 
tained in clause (vii) of Section 2 of the 
Act. I also agree that Section 7 of the 
Act casts a duty on the Court to frame 
and decide the issue whether the money- 
lender has complied with the provisions 
of clauses (a) and (b) of sub-section (1) 


of Section 3 of the Act and to disallow 


interest and costs in accordance with the 
provisions of clauses (b) and (c) thereof 
in case the finding is against the creditor: 
but it has to be borne in mind that what 
can be disallowed under, clause (b) of 
Section 7 is “the whole or any portion of 
the interest found due”. Similarly under 
clause (c) of the said section every period 
for which the money-lender omitted to 
furnish the account as required by clause 
(b) of sub-section (1) of Section 3 of the 
Act has to be excluded in computing the 
amount of interest due upon the loan. 


45. For a proper construction of 
clauses (b) and (c) of Section 7 of the 
Act, it is necessary to lay emphasis on 
the word “due” and to assign proper 
meaning to it. 


46. The word “due” ordinarily 
means “presently payable” vide Shroud’s 
Judicial Dictionary, Fourth Edition, © Vol. 
2, page 845. Although the word “due” 
has more than one signification and is 
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used on different occasions to express dis- 
tinct ideas, it appears to me that in Sec- 
tion 7 it has been used as meaning pay- 
able”. : 

47. In Dasari Janakiramayya_ vV. 
Nune Ranganayakamma, AIR 1953 Mad 
174, Subba Rao, J. (as he then was) held, 
while construing the provisions of Mad- 
ras Agriculturists’ Relief Act, 1938, that 
the word “due” ordinarily means “pay- 
able” and connotes an existing obligation. 
When an obligation has been discharged 
and what is ‘payable’ has been paid, it 
ceases to be “payable” thereafter and 
cannot be said to be ‘due’ any longer. 


48. In M/s. Gwalior Red Chalk 
Corporation v. Additional Tahsildar, Par- 
gana Gird, 1968 MPLJ 919 = (AIR 1969 
Madh Pra 48) it was held while dealing 
with a case under Mines and Minerals 
(Regulation and Development) Act, 1957 
that the word “due” merely means “pay- 
able” without reference to any time. 
Although it was emphasised in this case 
that the word “due” covers sums which 
had fallen due prior to the coming into 
force of the Act, it is clear that the word 
“due” connotes an existing obligation. 
Unless a certain amount is payable on 
-the date of the suit, it cannot be treated 
as “due” on such date. Where an amount 
which had fallen due in the past has al- 
ready been paid, it ceases to be due. 


49, It would be pertinent here to 
point out that in clause (b) of Section 7 
the position has been made clear by using 
the expression “interest found due”: The 
word “found” necessarily implies a find- 
ing by the Court itself and the Court is 
called upon to record a finding when 
there is a controversy about it. There can 
be no question of the Court recording a 
finding about interest which has already 
been paid and is as such not a part of the 
subject-matter of the claim itself. Simi- 
larly under clause (c) of Section 7, the 
Court has to compute the amount of inte- 
rest due upon the loan, 
“interest due” necessarily means the inte- 
rest claimed as due upon the loan and 
cannot include interest which has al- 
ready been paid and is no longer due. 
There may be a case where interest 
has béen paid regularly and the creditor 
may, therefore, sue only for the princi- 
pal. In such a case there is no question 
of computation of interest and as such 
clauses (b) and (c) of Section 7 would not 
be attracted. 


50. It appears to me that in AIR 
1949 Nag 31, the learned Judges were 
very much influenced by the considera- 
tion that the Act must not be so constru- 
ed as to deny the benefit thereof to a 
debtor who made regular payments and 
thus put him in a worse position than the 
debtor who made no payments at all 
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(vide paragraph 12 of the Judgment). In 
my a this is not a correct approach. 

‘ The provisions of Section 7 of 
the Act have not been enacted to benefit 
the debtor. In my view they have been 
enacted to penalise the creditor who fails 


to comply with the provisions of Section 


3 of the Act and the provisions being of 


a penal character must be construed 
narrowly. 
52. Section 3 of the Act enjoins 


on the money-lender to maintain regular- 
ly an account for each debtor and also 
to send annual statement of account to 
such debtor. The object of these provi- 
sions is mainly to avoid the possibility of 
any fraud by any money-lender on illite- 
rate debtors and also to keep the debtors 
fully aware of their liability from time 
to time, So far as the practice of charg- 
ing exorbitant rate of interest is con- 
cerned, the Usurious Loans Act was 
enacted to deal with it. The Money- 
lenders Act, on the other hand, made 
various provisions to regulate the conduct 
of money-lenders so as to prevent the 
debtors from being duped. For example 
Section 6 of the Act provides that a 
money-lender shall pass receipts for re- 
payments made to him. 


53. section 7 of the Act, no doubt, 
provides for a penalty, which the Court 
may impose for the failure to comply 
with the provisions of Section 3 of the 
Act; but the penalty appears to be limit- 
ed to disallowance of interest claimed by 
the money-lender keeping in view the 
scheme of the Act, it does not appear to 
be the intention of Section 7 of the Act 
to deprive the creditor of the whole or 
part of the principal of the loan by dis- 
allowing interest, which had already been 
paid, and adjusting it towards the prin- 
cipal, I agree with the view expressed 
by Bobde, J. in AIR 1944 Nag 151 that 
Section 7 of the Act does not enunciate 
the rights of the parties but prescribes 
powers of the Court. It authorises the 
Courts to disallow interest in respect of 
a certain period; but the claim for such 
interest has not been declared, in any 
way, illegal. In other words Section 7 
does not and cannot invalidate the reali- 
sation already made. 


54. If we pursue the logic of the 
decision in AIR 1949 Nag 31 it would 
mean that the contractual liability of the 
debtor to pay interest ceases where the 
creditor fails to comply with the provi- 
sions of Section 3 of the Act and if he 
has, by mistake, paid any amount of inte- 
rest it can be recovered back or adjusted 
towards the principal. Such an intention 


of the Legislature cannot be inferred © 


from the language of Section 7 of the Act 
and it cannot be construed as laying 
down that the liability of the debtor to 


ed 
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pay interest ceases on the failure of the 
creditor to fulfil the requirement of Sec- 
tion 3 of the Act. All that Section 7 lays 
money~lender 
fails to fulfil the requirement of clauses 
(a) and (b) of sub-section (1) of Section 3 
of the Act, he cannot recover interest on 
the loan from his debtor through a court 
of law. That does not, however, mean 
that his right itself is extinguished by his 
failure to comply with the aforesaid pro- 
visions. 


55. It is no doubt true that in 
construing Section 7 in the maner indi- 
cated above, a debtor who makes regular 
payments is at a disadvantage vis-a-vis 
one who is irregular or made no pay- 
ments at all but, in my view, that is not 
a relevant consideration for the reasons 
given above. This is also clear from the 
provisions of Sections 9 and 10 of the Act 
which lay down that the money-lender 
cannot recover an amount of interest 
greater than the principal, These sections 
do not take into account the interest 
which has already been paid. They only 
preclude the money-lender from recover- 
ing through the Court on account of inte- 
rest a sum greater than the principal it- 
self, Under these sections too a debtor, 
who has been irregular in payments or 
has not paid any interest at all is at an 
advantage over the one who has regular- 
ly paid the interest. This shows that the 
aforesaid consideration has not been a 
guiding factor while enacting the various 
provisions of the Act. 


56-57. Money-lending by itself is 
not a vice. It serves a social purpose and 
that is why the Government has taken 
upon itself the rendering of this service 
fo the community at large, by various 
means. Where the money-lender is honest 
and charges a very reasonable rate of 
interest, he is rendering a useful service 
to the community. It is not the object of 
the Money-lenders Act to penalise such a 
money-lender beyond measure, if by mis- 


‘take or through inadvertence he has fail- 


ed to comply with the provisions of clau- 
ses (a) and (b) of Section 3 of the Act. It 
is open to the Court under Section 7 of 
the Act to disallow interest claimed by 
him. It would be a great hardship, as in 
this case, to disallow interest which had 
already been paid by adjusting it to- 
wards the principal. I am not taking this 
hardship into consideration for the pur- 
pose of construing the provisions of Sec- 
tion 7 of the Act, I have already constru- 
ed that section as indicated above keep- 
ing in view the language thereof and the 
scheme of the Act as a whole. The hard- 
ship merely furnishes an additional rea- 
son for not adhering to the principle of 
stare decisis which I have already dis- 


' cussed above, 
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58. I would. therefore, answer the 
reference as under: 


‘The interest which has already been 
paid cannot be disallowed and adjusted 
towards the principal amount under clau- 
ses (b) and (c) of Section 7 of the Act and 
the contrary view expressed on this! 
point in AIR 1949 Nag 31 and 1959 MP! 
LJ 50 is not correct.’ 


OPINION 


BY COURT—59. In view of the majo- 
rity the decisions in ILR (1948) Nag 203 
= (AIR 1949 Nag 31) and 1959 MPLJ 50 
must be held to be correct. It follows that 
the Court has power under Sec. 7 of the 
Money-lenders Act, 1934, to reopen the 
account So as to traverse the entire period 
from the date of the loan to the date of 
the suit, where the money-lender has not 
complied with the requirements of clau- 
ses (a) or (b) of Section 3 (1) of the Act; 
and, under clause (b) of Section 7 to dis- 
allow the whole or any interest found 
due, as may seem reasonable to it, in the 
circumstances of the case, in case of non- 
compliance of Section 3 (1) (a), and under 
clause (c) of Section 7 exclude every 
period for which he had failed to furnish 
account as required by Section 3 (1) (b), 
subject to the proviso to Section 7. 


Answer accordingly. 
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Smt, Satyabhamadevi Choubey, Ap- 
naak v. Ramkishore Pandey, Respon- 
ent. . 


Letters Patent Appeal No. 1 of 1974, 
D/- 11-7-1974.* 

(A) Letters Patent (M, P.), Cl. 10 — 
Civil P. C. (1908), O. 41, R. 22 — Appeal 
under Cl. 10 lying as of right — Cross- 
objection under R. 22 can be filed as of 
right. AIR 1920 Cal 776 held not good 
law in view of AIR 1921 PC 80. 


Order 41 applies to Letters Patent 
Appeals and in appeals from the deci- 
sions of a Single Judge in Original mat- 
ters or in first appeals which lie to the 
High Court as of right under Cl. 10, 
cross-objection can be filed under R. 22 
as of right. AIR 1921 PC 80 and AIR 1940 
Lah 438, Rel, on; AIR 1920 Cal 776 held 
not good law in view of AIR 1921 PC 80. 

(Paras 10, 11) 

(B) Letters Patent (M. P.), Ci, 18 — 
Civil P. C. (1908), O. 41, R. 22 — Appeal 
under Cl. 10 lying only with leave of Sin- 


“(Against judgment of G. P. Singh, J, in 
S. A. No. 1015 of 1973, D/- 7-2-1974.) 
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gle Judge — Cross-objection cannot be 
filed without leave of Single Judge. AIR 
seei n 48 and AIR 1962 AI 509. Dis- 
sented. 


In case of appeals under Cl, 10 which 
can be filed only with the leave of the 
Single Judge concerned a cross-objection 
can be filed under R. 22 only with the 
leave of the Single Judge and not as of 
right. AIR 1963 Madh Pra 329 and 1968 
MPLJ 808, Rel. on; 1961 MPLJ 733, Expl. 
ATR 1957 All 48 and AIR 1962 All 509, 
Dissented. (Paras 8, 11, 18, 20) 


(C) Letters Patent (M. P.). Cl. 10 — 
Civil P. C. (1908), O. 41, R. 22 — Appeal 
under Cl. 10 — Respondent can support 
decree on grounds decided against him. 

Order 41, R. 22 applies to appeals 
under Cl. 10 and therefore in such ap- 
peals the respondent is entitled to sup- 
port the decree on any of the grounds 
decided against him. (Paras 15, 16. 22) 

(D) Civil P. C. (1908), S. 100 — Find- 
ing that defendant was tenant of A and 
not of B is one of fact, 


The finding that the defendant was 
the tenant of A and not of B is essential- 
ly one of fact and cannot be disputed in 
second appeal unless it could be shown 
that the finding was vitiated by any error 
of law. (Para 24) 


(Œ) Civil P. C. (1908), S. 100 —- Whe- 
ther transaction was benami is auestion 
of fact. 

The question whether the transaction 
was benami is one of fact and a finding 
thereon cannot be challenged in second 
appeal. (Para 25) 

(F) M. P. Accommodation Control Act 
(41 of 1961), S. 12 (1) (b) — Tenant plea- 
der using ground floor of suit house as 
office and first floor for residence —- Ten- 
ant vacating house in favour of his bro- 
ther also a pleader — Brother using 
house in same manner —- Occasional 
visits by tenant to his old office to trace 
out old references or to help his brother 
in profession held did not constitute con- 
current user — Tenant held parted with 
possession of both floors within S. 1 
(1) (b). (Paras 30, 31, 33, 34, 37) 


(G) M. P. Accommodation Control Act 
(41 of 1961), S. 12 (1) (b) and Ss. 14, 43 (3) 
— Sub-letting, assigmment and parting 
with possession within S. 12 (1) (b) — 
When unlawful, indicated. S. A. No. 1015 
of 1973, dated 7-2-1974 (Madh. Pra.), Re- 
versed. 

In view of S. 43 (3) read with S. 12 
(1) (b) and S. 14 all the three acts of sub- 
letting, assignment and parting with pos-~ 
session would be unlawful within S. 12 
(1) (b) when committed without the pre- 
vious written consent of the landlord. 
S. A. No, 1015 of 1973, D/- 7-2-1974 (Madh 
Pra), Reversed; (1841) 2 Man & G 269 and 


Satvabhamadevi v. Ramkishore 


A. I. R. 


AIR 1953 SC 394 and AIR 1961 SC 1170, 
Rel, on; AIR 1957 SC 521 and AIR 1974 
Madh Pra 75, Ref, {Paras 54, 55) 


a M. P. Accommodation Control 
Act (41 of 1961), S. 13 (1) — Arrears due 
to vendor assigned io vendee — Tenant 
need not deposit arrears. 

Under S. 13 (1) the tenant is not re- 
quired to deposit the arrears of rent due 
to the vendor of the premises and assign- 
ed to the vendee. 1968 MPLJ 276, Rel. on. 

(Para 58) 

(I) Transfer of Property Act (1882), 
S. 36 — Applicability. 

Section 36 is applicable as between 
the transferor and the transferee and doas 
not affect the liability of the tenant which 
must be determined independently of it. 

(Para 59) 

(3) M. P. Accommodation Control 
Act (41 of 1961), S. 12 (1) (a) and S. 13 (1) 
— Transfer of Property Act (1882), S. 8 
and S. 36 — Vendor transferring house 
to vendee on 14-6-72 — Tenant is liable 
to pay to vendee rent for whole onth 
of June — Rent for June must be treat- 
ed as arrears within S. 12 (1) (a). 


Where the vencor transferred his 
house to the vendee on 14-6-72 it was 
held that under S. 8, 'T. P. Act the tenant 
was liable to pay to the vendee the rent 
for the whole month of June, 1972 even 
though the vendor could claim appor- 
tionment under S. 36, T. P. Act from the 
vendee and the rent for the entire month 
of June must be treated as arrears due 
to the vendee within the meaning of 
S. 12 (1) (a) and the tenant was bound to 
deposit the same under S., 13 (1). 

(Paras 58, 59, 60) 

(K) M. P. Accommodation Control 
Act (41 of 1961), S. 12 (1) (i) — Applic- 
ability. 

Section 12 (1) (ii has no application 
where the house was let out for residen- 
tial as well as non-residential purposes. 
ATR 1963 SC 337 and AIR 1969 SC 1283, 
Rel. on, (Para 61) 
Cases Referred: Chronological Paras 
ATR 1974 Madh Pra 75 = 1974 MPLJ 126 


o6 
1972 Ren CJ 41 = ILR (1971) 1 Delhi 347 
39 


AIR 1969 SC 1288 = (1970) 1 SCR 9 61 
1968 MPLJ 276 = 1959 Ren CJ 307 58 
1963 MPLJ 808 = 1968 Jab LJ 755 18 
ATR 1963 SC 337 = (1962) 2 SCR 678 61 
AIR 1968 Madh Pra 329 = 1963 MPLJ 
553 18 
AIR 1962 All 509 = 1962 A] LJ 490 12 
ATR 1961 SC 1170 = (1961) 3 SCR 185 


50 > 
1961 MPLJ 733 = 1961 Jab LJ 522 9, 19 
AIR 1957 SC 49 = 1956 SCR 691 26 
AIR 1957 SC 521 = 1957, SCR 721 ‘56 
AIR 1957 All 48 . 12 
AIR 1953 SC 394 = 1953 SCR 1188 49 
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AIR 1940 Lah 438 = 42 Pun LR 499 10 
(1931) 1 Ch 470 = 100 LJ Ch 278 34 


AIR 1930 Nag 273 = 26 Nag LR 277 26 
AIR 1921 PC 80 = 48 Ind App 76 10, 11 
AIR 1920-Cal 775 = 24 Cal WN 1016 11 
AIR 1917 Nag 205 = 13 Nag LR 197 26 
(1841) 2 M & G 269 = 133 ER 747 47 

R. S. Dabir and ©. P. Namdeo, for 
Appellant: R. P. Tiwari and G. D. Agra- 
wal, for Respondent. 

RAINA, J.:— This is a Letters Pa- 
tent Appeal against the decision of the 
learned Single Judge (G. P. Singh, J.) in 
Second Appeal No. 1015 of 1973 arising 
out of a suit for ejectment, arrears of 
rent and mesne profits. 


2. This case has evoked conside- 
rable interest since senior Advocates of 
this Court are arrayed on either side. The 
plaintiff-appellant is the wife of Shri 
A. R. Choubey. a senior Advocate of this 
Court, while the defendant Shri R. K. 
Pandey is also an equally senior Advo-~ 
cate of this Court. In order to avoid bit- 
terness and to promote good relations 
between the two, the learned Single 
Judge made a sincere effort to settle the 
dispute amicably; but his efforts bore no 
fruit. This Bench too made a suggestion 
in this connection: but it gained no 
ground, 


3. The material facts of this case, 
which give rise to this appeal. are as 
follows: 

4. The defendant has been occu- 
pying the house in suit bearing No. 1716, 
Napier Town, Jabalpur, as a tenant since 
1959 on a monthly rent of Rs. 156. The 
plaintiff purchased the said house on 
14-6-1972 and, after determining the ten- 
ancy of the defendant by a quit notice, 
instituted the suit, out of which this 
appeal arises, on 18-1-1973 for ejectment, 
arrears of rent and mesne profits. Eject- 
ment was claimed on the grounds speci- 
fied in clauses (a), (b) and (i) of sub-sec- 
tion (1) of Section 12 of the Madhya Pra- 
desh Accommodation Control Act, 1961 
(hereinafter referred to as ‘the Act’). The 
trial Court decreed the suit for ejectment 
on the grounds specified in clauses (b) 
and (i) of sub-section (1) of Section 12 
of the Act. The claim for arrears of rent 
from ist February, 1972 to 13th June, 
1972 was dismissed and as rent due from 
14th June, 1972 was duly deposited in 
Court under Section 13 (1) of the Act, the 
plaintiff was held to be not entitled to 
seek eviction on the ground specified in 
clause (a). In appeal, the first appellate 
Court affirmed the decree for ejectment 
only on the ground mentioned in clause 
(b). It negatived the claim on the ground 
under clause {i} but allowed the cross- 
objection and decreed the arrears of rent 
from ist February, 1972 to 13th June, 
1973. 
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5. In second appeal, the learned 
Single Judge held that the plaintiff had 
failed to make out any ground under 
sub-section (1) of Section 12 of the Act 
and, therefore, the claim for ejectment 
was dismissed, Tihe decree for the arrears 
of rent passed by the first appellate 
Court was, however, affirmed. Against 
this decision of the learned Single Judge, 
the plaintiff has preferred this appeal 
under clause (10) of the Letters Patent 
after obtaining leave from him 


6. The respondent Shri R. K. 
Pandey has filed a cross-objection under 
Rule 22 of Order 41, Code of Civil Pro- 
cedure (hereinafter referred to as ‘the 
Code’), praying that the plaintiff's claim 
be dismissed in toto. 

7. We propose to deal with the 
cross-objection first because it concerns 
some of the basic issues which it would 
be proper to decide before dealing with 
the appeal itself. A preliminary objection 
has been raised by Shri R. S. Dabir, 
learned counsel for the appellant, that 
the cross-objection is not tenable, since 
it is in the nature of a cross-appeal and, 
therefore, cannot be entertained without 
the leave of the learned Single Judge as 
required by clause 10 of the Letters 
Patent. 

8. From the language of- clause 10 
of the Letters Patent it is clear that an 
appeal against the decision of a Single 
Judge of this Court in second appeal is 
maintainable only where he certifies the 
case as a fit one for appeal. The question, 
however, is whether, where an appeal has 
been filed by one party with the leave of 
the Judge under the said clause, the other 
party is entitled as of right to file a cross- 
objection under Rule 22 of Order 41 of 
the Code without obtaining such leave. 


9 Shri R. P. Tiwari, learned coun- 
sel for the respondent relied on the deci- 
sion of this Court in Ghasnin v. Kau- 
shalya, 1961 MPLJ 733 in support of his 
contention that the cross-objection can 
be entertained. In that case it was held 
that the provisions of the Code are ap- 
plicable to a Letters Patent Appeal and, 
therefore, a cross-objection under Rule 
22 of Order 41 of the Code can be enter- 
tained in such appeal, Shri Dabir, how- 
ever, urged that the said case is distin- 
guishable because it appears from para- 
graph 1 of the judgment therein that the 
cross-objection was in the nature of a 
cross-appeal for which leave of the Sin- 
gle Judge had been obtained. 

10. There can be no doubt that 
Order 41 is applicable to Letters Patent 
Appeals and there is no difference be- 
tween the procedure in Letters Patent 
appeals and ordinary appeals, so far as 
the Code is concerned. In Mst. Sabitri 
Thakurain v. Savi, AIR 1921 PC 80 their 
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Lordships held that there was no reason 
why there should be any general differ- 
ence between the procedure of the High 
Court in matters coming under the Let- 
ters Patent and its procedure in other 
matters. Relying on this decision it was 
held by the Lahore High Court in Kha- 
zanchi Shah v. Niaz Ali, AIR 1940 Lah 
438 that Order 41 of the Code is applic- 
able to Letters Patent Appeals and as 
such a cross-objection can be entertained 
in a Letters Patent Appeal. 


11. Appeals under the Latters Pa- 
tent are of two kinds: (1) appzals as of 
right and (2) appeals by the leave of the 
Judge concerned. Appeals from the deci- 
sions of a Single Judge in original mat- 
ters or in first appeals lie as of right to 
this Court under clause 10 of the Letters 
Patent. There is absolutely no room for 
doubt that a cross-objection can be enter- 
tained in such appeals under Rule 22 of 
Order 41 of the Code. But in the case of 
appeals, which can be entertained only 
with the leave of the Judge concerned, 
it has to be considered whether a cross- 
objection can be entertained without the 
leave of the Judge. It would be here 
pertinent to mention that the Lahore 
case referred to above related to a Let- 
ters Patent Appeal against the decision 
of a Single Judge in first appeal which 
could be filed as of right. Shri Dabir 
relied on a decision of the Calcutta High 
Court in Brojendra Chandra Sarma v. 
Prosunna Kumar Dhar, AIR 1920 Cal 776. 
In that case it was held that Rule 22 of 
Order 41 is not „applicable to an appeal 
under clause 15 of the Letters Patent of 
that Court. This decision, however, can- 
not be treated as good law in view of the 
decision of the Privy Council in AIR 
1921 PC 80 (supra). 

12. Shri Dabir further relied on 
two decisions of the Allahabad High 
Court viz. Mt. Daroupadi Debi v. S. K. 
Dutt, AIR 1957 All 48 and Sukhanand v. 
Baikunth Nath, AIR 1962 All 509. In the 
latter case a Division Bench of the Alla- 
habad High Court, relying on its earlier 
decision, held that the right to file a 
cross-objection was not available in res- 
pect of a Letters Patent Appeal. With 
great respect we are unable to agree with 
this view. In our view a cross-objection 
would be tenable where the respondent 
has obtained the leave of the Judge to 
file an appeal under clause 10 of the Let- 
ters Patent. 

13. The Code does not provide for 
an appeal to the High Court from the 
decision of Single Judge of that Court. 
The right to prefer such an appeal is 
conferred by the Letters Patent and, 
therefore, the extent and scope of that 
right must be determined from the pro- 
visions thereof, The right to prefer an 
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appeal must be distinguished from the 
procedure to be followed where such an 
appeal is competent. Although the proce- 
dure is regulated by the Code, the com- 
petence of an appeal under the Letters 
Patent has to be determined exclusively 
with reference to its provision. This takes 
us to the question of cross-objection. A 
cross-objection is in the nature of a 
cross-appeal. Under the English Law, 3 
cross-objection is treated as a cross- 
appeal and the party filing a cross-objec- 
tion has to give notice of motion of such 
cross-appeal if he intends on the hearing 
of the appeal to contend that the decision 
of the Court below snould be varied in 
his favour: vide paragraph 789, at p. 327, 
Halsbury’s Laws of Englana, Third Edi- 
tion, Vol. 9, 


14. It would be here pertinent to 
refer to the provisions of sub-rule (1) of 
Rule 22 of Order 41 of the Code, which 
is reproduced below for facility of refer- 
ence: 


“Any respondent, though he may not 
have appealed from any part of the de- 
cree, may not only support the decree 
on any of the grounds decided against 
him in the Court below, but take any 
cross-orjection to the decree which he 
could Lave taken by way of appeal, pro- 
vided he has filed such objection in the 
Appellate Court within one month from 
the date of service on him or his pleadér 
of notice of the day fixed for hearing th® 
appeal, or within such further time as 
the Appellate Court may see fit to allow.” 

15. The aforesaid provision can 
be divided into two parts: The first part 
provides that the respondent, even 
though he may not have appealed from 
any part of the decree, may support the 
decree on any of the grounds decided 
against him in the Court below. The 
second part provides that the respondent 
may take any cross-objection to the de- 
cree which he could have taken by way 
of appeal within the period specified 
therein. So far as the right conferred by 
the first part is concerned, it is an abso- 
lute right to support the decree on any 
of the grounds decided against the res- 
pondent. For this purpose it is not neces- 
sary for him to file any cross-objection. 
The question of filing a cross-objection 
arises only where the respondent .wants 
to have the decree varied in his favour; 
but a cross-objection can be entertained 
only where the respondent could have 
taken such objection to the decree by 
way of appeal. It is thus clear under sub- 
rule {1> of Rule 22 of Order 41 of the 
Code that a cross-objection can be enter- 
tained only where the respondent has a 
right oi appeal against the decree. ‘The 
right of the respondent to support the 
decree in his favour on any of the 
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grounds decided against him stands on a 
different footing. It is a procedural right 
which accrues to him by virtue of Rule 
22 of Order 41 of the Code. 


16. We have already observed 
that Rule 22 of Order 41 of the Code is 
applicable to Letters Patent Appeals 
under clause 10 of the Letters Patent and, 
therefore, in such appeals the respondent 
is entitled to support the decree on any 
of the grounds decided against him. But, 
before entertaining a cross-objection, the 
respondent must be able to show that he 
was entitled to take such objection by 
way of appeal. In other words, a cross- 


objection can be entertained where a, 


cross-appeal would be competent. 


17. From the language of 
10 of the Letters Patent it is clear that 
an appeal by either party against the 
decision of a Single Judge in Second Ap- 
peal is not competent unless he obtains 
leave from him for preferring such an 
appeal. The right of a Judge to grant 
leave or not is absolute and cannot be 
questioned. It is open to him to grant 
leave without any restrictions or with 
such restrictions as he thinks fit. 


18. In Madanlal Chhotelal v. 
Ramprakash Ghasiram, AIR 1963 Madh 
Pra 329 it was held that it is always open 
to a Single Judge granting leave for fil- 
ing appeal under clause 10 of the Letters 
Patent to restrict the leave to a particu- 
lar point; and if leave is so restricted, 
the appellant in the Letters Patent appeal 
cannot be permitted to urge any other 
point, A similar view was expressed in 
Nagar Palika, Sabalgarh v. Laxminara- 
yan, 1968 MPLJ 808. Where a decree Is 
partly in favour of one party and partly 
in favour of the other party grant of 
leave to one cannot be construed as grant 
of leave to the other party as well. It is 
thus clear that where a party wants to 
prefer an appeal against any part of the 
decree against him, he must obtain leave 
of the Single Judge: and where he fails 
to do so, he cannot claim the right to 
prefer such appeal by way of cross-ob- 
jection merely because the other party 
has preferred an appeal after obtaining 
the necessary leave. 

19. In 1961 MPLJ 733 (supra) reli- 
ed upon by Shri R. P. Tiwari it appears 
that both the parties had obtained leave 
of the Single Judge to file appeals and, 
therefore, the cross-appeal could be 
entertained as a cross-objection under 
Rule 22 of Order 41 of the Code. Where 
the respondent has a right of appeal but 
does not choose to exercise it in the first 
instance, he may reserve his right to do 
so by way of a cross-objection where an 
appeal has been filed by the other party; 
but that is another matter. Where a party 
has no right to file an appeal against the 
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decree, Rule 22 of Order 41 of the Code 
does not confer on him the right to file 
a cross-objection in respect of such 
decree. 


20. We, therefore, hold that since 
the respondent did not obtain leave of 
the learned Single Judge to file an appeal 
apainst that part of the decree which was 
against him, he is not entitled to question 
that part of the decree by way of a cross- 
objection under Rule 22 of Order 41 of 
the Code as he had no right to file a 
cross-appeal in respect of such matter. 


2l. The cross-objection, therefore, 
tails and is hereby dismissed, We now 
proceed to deal with the appeal. 


22. Even though we have held 
that the cross-objection cannot be enter- 
tained, this does not, however, preclude 
the respondent from supporting the de- 
cree on the grounds decided against him 
in view of Rule 22 of Order 41 of the 
Code. We shall, therefore, first deal with 
such grounds. 


23. The trial Court and the first 
appellate Court had held that the defen- 
dant was a tenant -of Thakur Indrajit- 
singh and not of his father Thakur Chha- 
tarsingh. The contention of the respon- 
dent is that the house in suit belonged to 
Thakur Chhatarsingh and that the defen- 
dant was the tenant of Thakur Chhatar- 
singh and not of his son Thakur Indrajit- 
singh. It is not disputed that plaintiff 
purchased the house in suit on 14-6-1972 
by a registered sale-deed of that date 
from Thakur Indrajitsingh; but it is con- 
tended that Indrajitsingh was only a 
benamidar for Thakur Chhatarsingh. The 
trial Court and the First Appellate 
Court held that the house belonged to 
Thakur Indrajitsingh, the defendant-res- 
pondent was his tenant and Thakur 
Indrajitsingh was not a benamidar for 
Thakur Chhatarsingh. These findings, 
though affirmed by the learned ‘Single 
Judge, are challenged before us, 


24, It is significant that there was 
no written lease or agreement of tenancy 
between the defendant and his landlord. 
The counterfoils of the rent receipts issu- 
ed to the defendant were, however, pro- 
duced vide Exs. P-8 and P-9 and it is 
clear from them that though rent was 
often collected by Thakur Chhatarsingh 
and sometimes by Smt. Geeta wife of 
Indrajitsingh and Vinod grandson of 
Chhatarsingh, rent receipts were invari- 
ably issued on behalf of Indrajitsingh 
showing him as the landlord. This clearly 
indicates that Thakur Indrajitsingh was 
the landlord and not Thakur Chhatar- 
singh. We further find that soon after the 
sale of the house, Indrajitsingh informed 
the defendant by notice (Ex. P-6) that he 
had transferred the house in favour of 
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the plaintiff and, therefore, the latter had 
become the landlord. The defendant 
never disputed what was stated in this 
letter by sending any reply that Thakur 
Chhatarsingh was his landlord and not 
Thakur Indrajitsingh. There is thus a 
volume of evidence on the basis of which 
the first two Courts came to the conclu- 
sion that the defendant was the tenant-of 
Thakur Indrajitsingh. This is essentially 
a finding of fact and could not be disput- 
ed in second appeal, unless it could be 
shown that it was vitiated by any error 
of law. The finding was affirmed by the 
learned Singh Judge; and there is abso- 
lutely no justification for coming to a 
different conclusion thereon. 


25. As for the contention of the 
defendant that Indrajitsingh was merely 
a benamidar for his father Thakur 
Chhatarsingh, the learned Single Judge 
pointed out that from the recitals in the 
sale-deed Ex. P-5 it is mot possible to 
infer that Indrajitsingh was a mere þe- 
namidar. Excepting a bare oral statement 
of the defendant, which was disbelieved 
by the first two Courts, there is no evi- 
dence -whatsoever that Indrajitsingh was 
merely a benamidar. Apart from this, the 
question whether a transaction was a be- 
nami transaction is a question of fact and 
the Courts of fact having held against 
the defendant on this point, the finding 
could not be challenged in second appeal. 
We have, therefore, no hesitation in up- 
holding the finding of the learred Single 
Judge that it has not been proved that 
Indrajitsingh was merely a benamidar 
for his father Chhatarsingh. 


26. Shri Dabir further pointed out 
that even if it were held that Indrajit- 
singh was a benamidar, it would make 
no difference because he could pass title 
to the purchaser. In support of his con- 
tention he relied on two decisions of the 
Nagpur High Court: Mst. Sarja v. Murli- 
dhar, 13 Nag LR 197 = (AIR 1917 Nag 
205) and Narainrao v, Hanumantram, 26 
Nag LR 277 = (AIR 1930 Nag 273).. It 
was held in these cases that a benamidar 
can by transfer pass a good title to pro- 
perty to the transferee. In Sree Meena- 
kshi Mills Ltd. v. Income-tax Commr., 
AIR 1957 SC 49 their Lordships, while 
dealing with benami transactions, held 
that where a benami transaction signified 
a transaction which is real, as for exam- 
ple, when A sells property to B but the 
sale deed mentions X as the purchaser, 
the transfer is an operative transfer re- 
sulting in the vesting of title in the 
transferee, We need not, however, go 
into this question any further because we 
agree with the finding of the learned 
Single Judge that it has not been proved 
that the vendor Indrajitsingh was a mere 
benamidar. 


A. I. R. 


27. We now proceed to deal with 
the grounds on which eviction has been 
claimed by the plaintiff. The most im- 
portant ground is the one falling under 
clause (b) of sub-section (1) of Section 12 
of the Act. The said clause îs reproduced 
below for facility of reference: 


“That the tenant has, whether before 

or after the commencement of this Act, 
unlawfully sub-let, assigned or other- 
wise parted with the possession of the 
whole or any part of the accommodation 
for consideration or otherwise.” 
The first two Courts have held that the 
plaintiff was entitled to seek eviction on 
this ground; but the learned Single Judge 
took a contrary view. He affirmed the 
finding of the first two Courts that the 
defendant had parted with the possession 
of the suit house in favour of his brother: 
but in his view the plaintiff could not 
succeed on this ground unless it could be 
shown that the parting with the posses- 
sion was unlawful because, in his opinion, 
the word ‘unlawfully’ used in the afore- 
said clause qualifies all the three types of 
act of the tenant mentioned therein. The 
learned Judge held that it was not prov- 
ed that parting with the possession was 
unlawful and, therefore, the plaintiff 
could not succeed on this ground, 


28. Before us the finding of the. 
learned Single Judge that the defendant 
had parted with the possession of the 
premises in suit in favour of his brother 
was challenged as incorrect, Shri R. P. 
Tiwari for the respondent, contended 
that the strictly legal concept of posses- 
Slon was not kept in view while arriving 
at the said finding and, therefore, he urg- 
ed us to reconsider the matter in the 
light of the evidence on record. 


29. The concert of possession in 
law is not a simple one and anyone inte- 
rested in an academic discussion of the 
question may refer to the analysis of pos- 
session at pages 523 to 529 of Jurisprud- 
ence by Paton. Third Edition. Ordinarily, 
possession implies the co-existence of two 
important factors: (1) animus, that is an 
intention to hold and enjoy property; and 
(2) corpus, that is.. physical control over 
the property. 

30. In the instant case, the facts, 
which have been brought out in the evi- 
dence, are that Shri B. K. Pandey, bro- 
ther of the defendant, who is also an Ad- 
vocate, is at present occupying the house. 
Shri R. K. Pandey purchased another 
house in 1965 or 1966 for a consideration 
of Rs. 45,000 and got it remodelled to 
make it suitable for his needs. Shri R. K. 
Pandey admitted that it is a bigger house 
than the house in suit and it fully meets 
his residential as well as office require- 
ments. We may here quote his own ver- 
sion in paragraph 73 of his deposition: 
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“RW aa, fat, wat, Mat, gefa A? 
ag aata A Hate 1 sa A anea Waa À 
arat at Fat agat HY TAT Wa Hl Sal TST 
ge gt ae 1” 


, i. It is, therefore, clear that the 
defendant Shri R. K. Pandey is no longer 
using the house in suit for residential 
purposes since he shifted to his new 
house and this position was not disputed 
before us. The main contention of the de- 
fendant, however, is that the house in 
suit is still in his occupation for office 
purposes. His plea in this connection as 
stated in paragraph 1 (m) of the written 
statement is as under: 


_ "The defendant and his brother Shri 
B. K, Pandey are practising jointly. They 
have two joint offices for the profession 
one in the suit house where old clients of 
the defendant still come. Shri B. K. 
Pandey is residing on the first floor of 
the suit house; whereas the ground floor 
is mainly used for office purposes.” 
Amplifying this plea in paragraph 71 of 
his deposition Shri R. K. Pandey stated 
that he occasionally visits the old office 
which is located in the suit house to trace 
out old references although Shri B. K. 
Pandey regularly sits in the office and 
some of his books are also lying in the 
office, 


32. From the aforesaid evidence 
it is clear that the defendant Shri R, K. 
Pandey, when he shifted to his new house, 
did not retain any control over the resi- 
dential portion of the house in suit: nor 
had he intention to use it in future. Thus 
both the animus and corpus, so far as the 
residential portion of house is concerned, 
were absent and the defendant must be 
deemed to have parted with possession 
thereof. i 

33. As regards the portion of the 
house used for office purposes, it is an 
admitted position that the defendant has 
his independent office in his new house 
and there is nothing to suggest that he 
intends to use the office portion of the 
house in suit in future as his own office. 
His interest in the office portion of the 
house in suit is extremely limited and 
in view of the fact that Shri B. K. Pandey 
is his younger brother and is being help- 
ed and supported by him in the profes- 
sion, his casual visits to the office can 
hardly amount to possession of the por- 
tion in which it is located. It was, there- 
fore, rightly held by the Courts below 
that Shri R. K. Pandey had parted with 
possession of the house in suit and this 
finding was also affirmed by the learned 
Single Judge vide paragraph 8 of his 
judgment. 

34. . It has been urged on behalf 
of the defendant-respondent that there 
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can be no parting with possession if there 
is anything in the nature of a concurrent 
user and in this connection reliance was 
placed on the English decision in Stening 
V. Abrahams, (1931) 1 Ch 470. It was held 
in that case that if there is anything in 
the nature of a right to concurrent user 
there is no parting with possession. An 
occasional use for a limited purpose can 
hardly amount to concurrent user, parti- 
cularly when the object of the. user is 
just to help a struggling brother. 


_ 35. On behalf of the defendant, 
reliance was also placed on the decision 
of the Delhi High Court in Hazarilal v. 
Giani Ram, 1972 Ren CJ 41. In that case 
while construing Section 14 (1), proviso 
(b) of the Delhi Rent Control Act, 1958, 
it was held that the mere fact that the 
tenant himself is not in physical posses- 
sion of the tenancy premises for any 
period of time would not amount to- part- 
ing with possession so long as, during his 
absence, the tenant has a right to return 
to the premises and be in possession 
thereof. It was further held that the 
divestment or abandonment of the right 
to possession is necessary in order to in- 
voke the clause of parting with posses- 
sion, It is, no doubt true that absence of 
physical possession does not necessarily 
amount to parting with possession. Part- 
ing with possession implies abandonment 
of possession and this may be either ex- 
press or implied by the conduct of the 
tenant himself. 


36. We may here consider the 
ease of a guest or licensee of the tenant. 
A licensee or a guest may be inducted 
into the accommodation in ‘two ways: 
either as a concurrent or limited user of 
the accommodation without there being 
any parting with the possession by the 
tenant, or as an exclusive user for inde- 
finite period coupled with parting with 
the possession by the tenant. In cases of 
the former type, clause (b) of sub-section 
(1) of Section 12 of the Act would not be 
attracted because there is no parting 
with possession; but in cases of the latter 
type, the position would be different. 


37. It appears to us from the evi- 
dence on record that the defendant had 
clearly parted with the possession of the 
accommodation in suit in favour of his 
brother Shri B. K. Pandey. Even if it be 
assumed that in view of the casual and 
limited user by Shri R. K. Pandey of the 
office located in the house in suit there 
was no parting with possession of the 
portion of the accommodation used for 
office purposes, there can be no doubt 
that there has been parting with posses- 
sion at least so far as the residential part 
of the house is concerned. 


38. - It may here be pointed out 
that under clause (b) of sub-section (1) 
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of Section 12 of the Act it is not neces- 
sary that the parting with ‘possession 
must be in respect of the whole of the 
accommodation; it may even b= of a part 
of the accommodation. 


39. In the instant case, although 
the pleadings are not very clear, the 
Additional District Judge came to the 
conclusion that the house in suit was let 
out for residential as well as non-residen- 
tial purposes. From the evidence of Shri 
R. K. Pandey it would appear that the 


ground floor was used for office 
purposes and the first floor was 
used for residential purposes. As 


we have already pointed out, it is clear 
from the testimony of Shri R. K. Pandey 
himself that since he has shifted to his 
new house, he is not at all, in any way, 
using the house in suit for residential 
purposes nor has he any intention of so 
using it even in future. Jt is thus clear 
that he has wholly withdrawn himself 
from the residential portion of the house 
and as such parted with possession of the 
residential portion of the house in suit. 


40. ` We, therefore, hold that there 
has been parting with possession by Shri 
R. K. Pandey at least in respect of the 
residential portion of the house in suit 
within the meaning of clause (b) of sub- 
section (1) of Section 12 of the Act. 


41. The learned Single Judge, 
however, held that since it has not been 
proved that the parting with possession 
was unlawful, the plaintiff-appellant is 
not entitled to claim eviction of the de- 
fendant on the ground specified in clause 
(b) of sub-section (1) of Section 12 of the 
Act. After referring to the provisions of 
Sections 12, 14 and 43 of the Act, the 
learned Judge observed as under in para- 
praph 10 of the judgment: 


“A reading of these provisions will 
show that Section 14 (1) only prohibits 
sub-letting and transferring or assigning 
by the tenant of his rights in the tenancy 
without the previous written consent of 
the landlord. The section does not prohi- 
bit mere parting with possession even if 
it be without the written consent of the 
landlord. Although unlawful parting with 
possession is made a ground under Sec- 
tion 12 (1) (b) in addition to sub-letting 
and assignment, the draftsman forgot to 
include the act of parting with possession 
while drafting Section 14 (1). Further, 
the language of Section 43 (3) wrongly 
assumes that Section 12 (1) (b) itself pro- 
hibits sub-letting, assignment and parting 
with possession of the whole or any part 
of the accommodation, The prohibition is 
rally contained in Section 14 (1) and 
acts in contravention of that provision 
should have been made punishable under 
Section 43 (3) and not acts in a contraven- 
tion of Section 12 (1) (b). Thus, the posi- 
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tion is that the Legislature very likely 
intended to prohibit parting with posses- 
sion by the tenant of the whole or any 
part of the accommodation like acts of 
sub-letting and assignment, but the draft- 
ing errors have deprived the legislature of 
expressing that intention. This lacuna 
cannot be filled in by construction. The 
result, therefore is that although the de- 
fendant has parted with possession of the 
whole of the suit house in favour of Shri 
B. K. Pandey this parting with posses- 
sion is not in contravention of any law 
and is not unlawful.” 


42, If we carefully examine the 
language of Section 12 (1) (b), Section 14 
and Section 43 (3) of the Act, it would 
appear that on account of certain draft- 
ing errors the legislative intent has not 
been properly expressed. From clause (b) 
of sub-section (1) of Section 12 it is clear 
that unlawful parting with possession has 
also been made a ground for eviction. It 
was, therefore, necessary to specify in 
the Act in what cases parting with pos- 
session shall be deemed to be unlawful. 
So far as parting with possession in the 
case of sub-letting or assignment is con- 
cerned, the necessary provision is con- 
tained in sub-section (1) of Section 14 of 
the Act. The said sub-section prohibits 
sub-letting as well as transfer or assign- 
ment of rights in the tenaney without the 
consent of the landlord, It was necessary 
for the draftsman to add a clause (c) to 
the said sub-section in respect of other- 
wise parting with possession in the fol- 
lowing terms: 

“or otherwise part with possession of 
the whole or any part of the accommoda- 
tion held by him as a tenant.” 

This omission is uniortunate and has 
given rise to the difficulty in construing 
the a. provisions, 


We may now turn to Section 
43 3) ‘which reads as under: 


“If any tenant sub-lets, assigns or 

otherwise parts with the possession of the 
whole or part of any accommodation in 
contravention of the provisions of clause 
(b) of sub-section (1) of Section 12, he 
shall be punishable with fins which may 
extend to one thousand rupses,” 
As rightly pointed out by the learned 
Single Judge, the aforesaid sub-section 
wrongly assumes that Section 12 (1) (b) 
itself prohibits sub-letting, assignment 
and parting with possession. The prohibi- 
tion is really contained in Séction 14; but 
it is restricted to sub-letting and trans- 
fer or assignment of rights in the ‘ten~ 
ancy. It does not expressly cover parting 
with possession in any other manner. 


44, From clause (b) of sub-section 
(1) of Section 12 tt is clear that apart 
from unlawful sub-letting and assign- 
ment, parting with possession otherwise 


i 
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is also a ground for eviction provided 
it is unlawful. It is, however, difficult 
to make out when parting with possession 
not under a sub-lease or assignment may 
be adjudged to be unlawful within the 
meaning of the aforesaid clause, The 
learned Single Judge reelised this diff- 
culty as would appear from the observa- 
tions in paragraph ið of his judgment 
He, however, did not consider it neces- 
sary to resolve it. Unless this difficulty is 
resolved: it would not be mossible to give 
effect to the provision relating to parting 
with possession in clause (b) of sub-sec- 
tion (1) of Section 12 and the said provi- 
sion may be rendered nugatory. 


45. Similarly, if we construe sub- 
section (3) of Section 43 in isolation, as it 
stands, it would also be rendered com- 
pletely nugatory because clause (b) of 
sub-section (1) of Section 12 does not pro- 
hibit sub-letting, assignment or otherwise 
parting with possession and, therefore, 
there can be no question of contravention 
thereof. 

46. Even though the legislative 
intent has not been properly expressed 
on account of the drafting errors referred 
to above, it requires anxious considera- 
tion whether we are compelled to take 
the view adopted by the learned Single 
Judge. 

47. It is, no doubt, true that, as a 
rule, a Court of law is not authorised to 
supply a casus omissus or to alter the 
language of a statute for the purpose of 
supplying a meaning if the language 
used in the statute is not capable of one; 
but where the meaning and punpose of 
the statute are clear, the Court need not 
feel helpless in giving effect to them 
merely because there is an error or omis- 
sion here or there. We may here quote 
the following observations of Tindal, C. J. 
in Everett v. Wells, (1841) 2 M & G 269 
at p. 277: 

“It is our duty neither to add to nor 
take from a statute, unless we see good 
grounds for thinking that the legislature 
intended something which it has failed 
precisely to express.” 

48. It is also a cardinal principle 
of interpretation of statutes that a sta- 
tute should not be so construed as to ren- 
der, as far as possible, any part of it re- 
dundant or nugatory. 

49, In Rao Shiv Bahadur Singh 
v. The State of Vindhya Pradesh, AIR 
1953 SC 394 their Lordships made the 
following observations regarding con- 
struction of statutes which are pertinent: 

“It is incumbent on the Court to 
avoid a construction, if reasonably per- 
missible on the language, which would 
render a part of the statute devoid of 
any meaning or application.” 
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56. In J. K. C. S. & W. Mils v. 
State of U. P., AIR 1961 SC 1170 their 
Lordships made the following pertinent 
observations regarding construction of 
statutes ; 

“In the interpretation of statutes the 
Courts always presume that the legisla- 
ture inserted every part thereof for a 
punpose and the legislative intention is 
pra every part of the statute should have 
effect.” 


“ob. In Maxwell on “The Interpre- 
tation of Statutes’, Twelfth Edition, at 
p. 43. the following rule of construction 
of statutes has been referred to as the 
golden rule: 

“It is a very useful rule, in the con- 
struction of a statute, to adhere to the 
ordinary meaning of the words used, and 
to the grammatical construction, unless 
that is at variance with the intention of 
the legislature, to be collected from the 
Statute itself, or leads to any manifest 
absurdity or repugnancy, in which case 
the language may be varied or modified, 


so as to avoid such inconvenience, but 
no further.” 
52. In the light of the aforesaid 


principles, we propose to consider whe- 
ther it is possible to construe the pro- 
visions of clause (b) of sub-section (1) of 
Section 12 and sub-section (3) of Section 
43 of the Act in a manner so that no 
pert thereof is rendered surplus or nuga- 
Ory, 


53. It would, in this connection, 
be pertinent to take into account the 
scheme and object of the Act. The Act has 
been enacted for the protection of ten- 
ants; but this protection is of a personal 
character and for a limited purpose. It 
was not intended to extend the benefit of 
the Act to tenants who abandoned pos- 
session of the accommodation or parted 
with possession to sub-lessees or assig- 
nees or otherwise without the consent of 
the landlord. 


54. From the language of clause 
(b) of sub-section (1) of Section 12 of the 
Act it is clear that parting with posses- 
Sion by a tenant in any manner other 
than sub-letting or assignment also fur- 
nishes a ground for eviction where it is 
unlawful. Sub-section (3) of Section 43 
makes it punishable for the tenant to 
sub-let, assign or otherwise part with 
possession of the whole or part of any 
accommodation in contravention of the 
provisions of clause (b) of sub-section (1) 
of Section 12 of the Act. It is, no doubt, 
true that Section 12 does not prohibit 
sub-letting, assignment or otherwise part- 
ing with possession; but it uses the word 
‘unlawful and it must be read’ with Sec- 
tion 14 so far as sub-letting and assign- 
ment are concerned, Section 14 makes a 
sub~lease or assignment unlawful where 
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it is without the consent of the landlord. 
Thus, in the context of sub-lease or as- 
signment, the expression ‘in contraven- 
tion of the provisions of clause (b) of sub- 
section (1) of Section 12° occurring in sub- 
section (3) of Section 48 must be read as 
meaning ‘without the consent of the land- 
lord; and if this expression is to be con- 
Strued in this manner wm relation to sub- 
letting and assignment. it would be pro- 
per fo assign the same meaning to it in 
relation to “otherwise parting with pos- 
session”, It would, therefore, appear that 
sub-section (3) of Section 43 makes it 
punishable for a tenant to sub-let, assign 
or otherwise part with possession of the 
whole or any: part of the accommodation 
without the consent of the landlord. 
From the language of this sub-section it is 
clear that it treats all the three acts of 
the tenant, viz., sub-letting, assignment, 
and otherwise parting with possession, 
alike, Therefore, on a proper construc- 
tion thereof, when read with clause (b) 
of sub-section (1) of Section 12 and Sec- 
tion 14, it would appear that all these 
three acts are unlawful when committed 
without the previous consent in writing 
of the landlord. 


55. In this case, it is clear that 
[Shri R. K. Pandey parted with possession 
without the previous consent in writing 
of the landlord. We, therefore, hold that 
the parting with possession was unlawful 
within the meaning of clause (b) of sub- 
[section (1) of Section 12 of the Act and 
as such the defendant is liable to be evict- 
ed on this ground. 


56, We may here briefly refer to 
the arguments advanced by Shri R. S. 
Dabir in this connection, He urged that 
the word ‘otherwise’ occurring immedi- 
ately before the expression ‘parted with 
possession’ should be construed liberally 
in its widest sense so as to include all 
types of ‘parting with possession’ whe- 
ther lawful or unlawful and, therefore, 
it is not necessary for this Court to go 
into the question whether parting with 
possession was lawful or unlawful. In 
support of this contention he relied on 
the decision in Smt. Lila Vati Bai v, State 
of Bombay, AIR 1957 SC 521 and the 
observations of this Court in paragraph 
9 of the judgment in Shikherchand v. 
Mst. Bari Bai, 1974 MPLJ 126 = (AIR 
1974 Madh Pra 75). We are, however, not 
impressed by this contention. It appears 
to us from the language of clause (b) sub- 
section (1) of Section 12 that even if the 
word ‘otherwise’ is widely construed, it 
would merely cover all other cases of 
_parting with possession which are not 
under a sub-lease or assignment. The 
question whether’the parting ‘with pos- 
session in a particular case is unlawful 
or not must be determined independently. 
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57. The plaintiff-appellant also 
claimed eviction on ground specified in 
clause (a) of sub-section (1) of Section 12 
of the Act. The material facts in this con- 
nection are that the  plaintiff-appellant 
had purchased the house in suit by a 
registered sale-deed dated 14-6-72. On 
the date of the sale the defendant was in 
arrears of rent from 1-2-1972 and the 
vendor assigned the entire arrears of rent 
also to the plaintiff by the said sale-deed. 
The plaintiff served the defendant with 
a notice to pay the arrears dated 11-7- 
1972 which was served on or before 14-7- 
1972, Thereafter, she served another 
notice dated 9-8-1972. This was served on 
the defendant personally on 14-8-19:72. 
Arrears of rent were claimed in this 
notice as well. In spite of the said noti- 
ces, the defendant neither paid nor ten- 
dered the whole or even part of the 
arrears of rent till December, 1972. It 
appears that the defendant, after service 
of the simmons of the suit on him, de-’ 
posited all arrears of rent due from 14th 
June, 1972 but did not deposit the rent 
due from Ist to 13th June, 1972. The 
point for consideration, therefore, is whe- 
ther, in these circumstances, the defen- 
dant can be said to have camplied with 
Section 13 (1) of the Act. 


58. In N. K. Kame v. Biharilal, 
1968 MPLJ 276 it was held by a Division 
Bench of this Court that under Section 13 
(1) of the Act the tenant is not required 
to deposit arrears of rent due to the ven- 
dor and assigned to che vendee, In view 
of this decision, it was frankly conceded 
by the learned counsel for the plaintiff- 
appellant that the defendant was not ob- 
liged to deposit the arrears of rent due 
in respect of the period upto 3ist of May, 
1972; but he urged that the position in 
respect of rent for the period from ist 
June to 138th June was differant and there 
appears to be much force in this conten- 
tion. As rightly observed by the learned 
Single Judge in paragraph 12 of his 
judgment, the rent for the month of Juns 
1972 was payable by the defendant on 
the Ist day of July 1972. The transfer 
took place on 14th June 1972 and, there- 
fore, the defendant was liable to pay the 
rent for the whole of the month of June 
1972 to the plaintiff. 


59, Under Section 8 of the Trans- 
fer of Property Act, a transfer of pro- 
perty passes forthwith to the transferee 
all the interest which the transferor is 
then capable of passing in the property 
including the rent and profits thereof ac- 
cruing after the transfer. It is thus clear 
that under this section the plaintiff was 
entitled to recover the rent for the entire 
month of June 1972 which fell due on 
the Ist day of July 1272, even in the ab- 
sence of any assignment of arrears. No 
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express transfer of this right was neces- 
sary. Section 36 of the Transfer of Pro- 
perty Act provides for apportionment be- 
tween the transferor and the transferee 
of periodical payments in the nature of 
rents, annuities, pensions, dividends etc. 
This provision is also subject to a con- 
tract or local usage to the contrary. Thus 
it would appear that in the absence of a 
contract to the contrary the vendor would 
have been entitled to rent for the period 
upto the 13th June, while the plaintiff 
would be entitled to rent from the 14th 
June till the end of the month. What is, 
however, pertinent to note is that this 
section is applicable only as between the 
transferor and the transferee. It does not 
affect the liability of the ténant which 
must be determined independent of it. 
Since the rent for the entire month of 
June fell due on the ist of July, the ten- 
ant was liable to pay the rent for the 
whole month to the plaintiff even though 
the vendor may be entitled to claim ap- 
portionment under Section 36 of the 
peice of Property Act from the plain- 
tiff. 


60. Rent for the month of June, 
1972 being payable on Ist of July, could 
not be split up treating the rent for the 
period from ist of June to 13th June as 
arrears due to the vendor and the rent 
for the period from 14th June, 1972 to 
30th June, 1972 as arrears due to the 
plaintiff, Rent for the entire month must 
be treated as arrears due to the plaintiff 
within the meaning of clause (a) of sub- 
section (1) of Section 12 of the Act and 
the defendant was bound to deposit the 
same under sub-section (1) of Section 13 
of the Act. He having failed to do so, it 
must be held that he failed to comply 
with the requirements of sub-section (1) 
of Section 13 of the Act and is as such not 
entitled to the benefit of sub-section (3) 
of Section 12 or sub-section (5) of Sec- 
tion 13 of the Act. The defendant is, 
therefore, liable to be evicted on the 
ground specified in clause (a) of sub-sec- 
tion (1) of Section 12 of the Act. 


61. As regards the grounds speci- 
fied in clause (i) of sub-section (1) of Sec- 
tion 12 of the Act, the learned Single 
Judge has held agreeing with the first 
Appellate Court that the said clause has 
no application because the house was let 
out for residential as well as non-resi- 
dential purposes. In support of his con- 
clusion the learned Judge relied on the 
decisions of the Supreme Court in Dr. 
Gopaldas Verma v. Dr. S. K. Bharadwaj, 
AIR 1963 SC 337 and S. Kartar Singh v. 
Chamanlal, AIR 1969 SC 1288, The view 
taken by the learned Judge appears to be 
correct and was in fact not challenged 
before us. 
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62. Since we have held that the 
defendant is liable to be evicted on the 
grounds specified in clauses (a) and (b) of 
sub-section (1) of Section 12 of the Act. 
this appeal must be allowed. 

63. The appedl is, therefore, here- 
by allowed and the cross-objection is dis- 
missed. The decree of the first appellate 
Court is hereby fully restored including 
the decree for ejectment. In view of the 
partial success of the parties in this 
Court, it is hereby directed that the par- 
ties shall bear their own costs of this 
appeal and the cross-objection. The costs 
in the first two Courts shall be as direct- 
ed by the first Appellate Court. 

Appeal allowed. 
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P. K. TARE, C., J. AND R. K. 
TANKHA, J. 

The Oudh Sugar Mills Ltd., Peti- 
tioner v. The State of Madhya Pradesh 
and another, Respondents. 

oe Petn, No. 723 of 1973, D/- 29-7- 


(A) Essential Commodities Act (10 of 
1955), S. 3 — Madhya Pradesh Hydroge- 
nated Vegetable Oil Dealers’ Licensing 
Order 1968, Clause 3, sub-clauses (1) and 
(2) — Producer-cum-dealer — If required 
to have licence, 


Sub-clause (2) of Clause 3 of the Lic- 
encing Order is not a proviso or an ex- 
ception. to sub-clause (1) but is supple- 
mentary to it, (Paras 10, 13, 17) 

A producer who is also a dealer is 
bound to obtain the necessary dealer’s 
licence from the licensing authority. 

(Paras 10, 11, 23) 

Sub-clauses (1) and (2) ‘of clause 
should be construed harmoniously and 
given a commonsense interpretation. So 
interpreted it must be held that while. a 
producer simpliciter is. not required to 
get a licence, all other persons must ob- ' 
tain a licence whether they are dealers 
simpliciter or they are producers-cum- 
dealers. (Paras 11, 12) 

There is no repugnancy between 
clauses (1) and (2) and the well settled 
rule of interpretation that where there 
is repugnancy between two provisions, 
they should be interpreted so as to avoid 
repugnancy, does not apply. (Para 13) 

(B) Interpretation of Statutes — Ad- 
ministrative interpretations — Value of. 

The interpretation by the Govern- 
ment of a statutory provision cannot be 
altogether ignored but is not binding on 
the Court, and would be rejected if it is 
opposed to common-sense, 

(Paras 18, 19) 
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126 M. P. {Prs. 1-3] Oudh Sugar Mills 


_. It is only where the words of a pro- 
vision are not clear or are ambiguous 
‘that the question of interpretation arises. 

(Paras 21, 22) 
(C) Interpretation of Statutes — Pro- 


viso — Even a proviso can exist in the 
nature of a substantive provision. 
(Para 10) 


(D) Interpretation of Statutes — Re- 
pugnancy of provisions — Interpretation 
leading to absurdity. 

The rule that it is open to the Court 
to put an interpretation which would 
avoid repugnancy, does not apply where 
there is no repugnancy. 

An interpretation which leads to ab- 
surdity would offend the rules of inter- 
pretation. (Para 13) 

(E) Interpretation of Statutes — Pre- 
amble and context. 

A Court cannot reject clear words used 
in an enactment merely for the reason 
that they do not accord with the context 
in which they occur or with the purpose 
of the legislation as gathered from the 
preamble or title, (Para 22} 
Cases Referred: Chronological Paras 
1973 Tax LR 2026 = (1973) 31 STC 81 


(Mad.) 18 
AIR 1969 SC 209 = (1969) 1 SCR 537 22 
(1969) 23 STC 374 (Mad.) 18 


AIR 1968 SC 59 = (1968) 1 SCR 148 20 
AIR 1966 SC 12 = (1965) 3 SCR 626 16 
AIR 1965 SC 1296 = (1965) 1 SCR 276 21 
AIR 1965 SC 1839 = (1965) 3 SCR 364 


AIR 1960 SC 971 = (1960) 3 SCR 857 13 
AIR 1959 SC 713 = (1959} Supp (2) SCR 
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V. R. Manohar, P. G. Joshi, Vallabh- 
das Mohta, J. P. Pendse and S, C, Dutt, 
for Petitioner; J. P. Bajpai, Deputy Ad- 
vocate General and M. V, Tamaskar, 
Govt. Advocate, for Respondent. 


TARE, C. J.:— This is a petition 
under Articles 226 and 227 of the Consti- 
tution of India, seeking to have the order 
of the second respondent, Collector, 
Jabalpur, dated 6-9-1973 (Petitioner’s An- 
nexure O) quashed as also the prosecution 
launched against the petitioner quashed 
on the grounds that the seizure of Van- 
sada (vegetable oil) tins by the Collector 
was illegal inasmuch as the petitioner 
being a producer, did not at all require 
a licence under the Madhya Pradesh 
Hydrogenated Vegetable Oil Dealers’ Li- 
censing Order, 1968. 

2. The petitioner in the amended 
petition has prayed for the following 
reliefs: 

(a) declare ‘by an appropriate writ, 
order or direction the provisions of the 
Madhya Pradesh Hydrogenated Vege- 


v. State (Tare C.J.) 


A. LR. 


table Oil Dealers’ Licensing Order, 1968, 
as ultra vires and illegal, by further 
quashing all actions taken by the respon- 
dents either by themselves cr through 
their agents, employees, servants against 
the petitioner and their employees in 
pursuance thereof: f 

(b) quash by an appropriate writ, 
order or direction the notice dated 6-9- 
1973 (Annexure O) issued to the peti- 
tioner by the second respondent, Collec- 
tor, Jabalpur, and by an appropriate writ 
further quash the order dated 27-10-73, 
(Annexure Q), passed by the Collector, 
J abalpur. respondent No. 2, to the peti- 
tion, directing confiscation of the peti- 
tioner’s goods, with a further direction 
to refund to the petitioner the sale pro- 
ceeds of the confiscated goods sold in 
pursuance of the said crder to the mini- 
mum extent of Rs. 3,56,173.06 paise being 
the statutory minimum price of the goods 
confiscated by the order impugned: 

(c) quash by an appropriate writ, 
order or direction the prosecution and the 
proceedings initiated by the State of Ma- 
dhya Pradesh, respondent No, 1, for the 
alleged breach of the Licensing Order, 
against the employees of the petitioner, 
by further quashing the prosecution ini- 
tiated thereafter, now pending and fixed 
for 3-10-1973 in the Court of the Judicial 
Magistrate, First Class, Jabalpur, in Cri- 
minal Case No. of 1973. State v. D. 
P. Pardhi and another; 


(d) direct by an appropriate writ, 
order or direction the return of the goods 
seized by the respondent No. 1, through 
its agents and/or employees vide seizure 
dated 22-6-1973, Annexure K, from the 
depot of the Berar Oil Industries, Akola 
at Jabalpur: 

(e} pending disposal of the petition 
by an ad interim writ stay all proceedings 
before the Collector, the respondent No. 
2, initiated in pursuance of the notice, 
Annexure O, dated 6-9-1973; 

(f} pending disposal of the petition 
by an ad interim writ stay and/or sus- 
pend all further proceedings initiated by 
the State of Madhya Pradesh respondent 
No. 1, and now pending in the Court of 
the Judicial Magistrate, First Class, Jabal- 
pur, in Criminal Case No. of 1973, 
State of M, P. v. D. P. Pardhi and another 
— pending and fixed for 3-10-1973; 

(g) pending disposal of the petition 
by an ad interim writ, order or direction, 
issue necessary directions permitting the 
petitioner to dispose of the goods cover- 
ed under the seizure-memo, dated 22-8- 
1973, Annexure K, on such reasonable 
terms and conditions as this Hon’ble 


‘Court de2ms fit and proper to impose. 


3. The petitioner is a public limit~ 
ed company having its registered office 
at Bombay and it carries on the busi- 


™ 
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ness of production and manufacture of 
vegetable oil product, commonly known 
as Vanaspati, refined vegetable oil, soaps, 
glycerine, solvent extracted oils and de- 
oil cakes. It owns the Berar Oil Industries 
at Akola, which does this business of 
manufacturing. This business has been 
carried on by the petitioner even before 
the commencement of the Industries (De- 
velopment and Regulation) Act, 1951. On 
coming into force of the said Act, the 
petitioner has been duly registered as an 
Industrial Undertaking, as per letter, 
dated 1-6-1957 (Petitioner’s Annexure A). 
In exercise of the powers conferred by 
sub-section (1) of Section 3 of the Essen- 
tial Supplies (Temporary Powers) Act, 
1946 (XXIV of 1946) and in supersession 
of the Vegetable Oil Products Control 
Order, 1946, the Central Government 
made an order, known as the Vegetable 
‘Oil Products Control Order, 1947, which 
came into force on 9-8-1947. Clause 2 (b) 
of the said order defined a ‘dealer’ to 
yrean a person carrying on business in 
the purchase, sale or distribution of any 
vegetable oil products. Clause 2 (c) defin- 
ed a ‘producer’ to mean a person carry- 
ing on the business of manufacturing any 
vegetable oil product, Clause 3 of the 
said Control Order was as follows: 


“No producer shall, after such date 
as the Controller may notify in this be- 
half, dispose of, or agree to dispose of, or 
ir pursuance of any agreement entered 
into on or before such date make deli- 
very of, any vegetable oil produce ex- 
cept— 

(a) to or through a recognized dealer, 
or 


(b) to a person specially authorised 

in this behalf by the Controller to acquire 
vegetable oil products on behalf of the 
Central Government or of a (State) Gov- 
ernment, and no person other than a 
recognized dealer shall, after the date 
notified by the Controller, carry on busi- 
ness in the purchase, sale or distribution 
of any vegetable oil product.” 
Clauses 4, 5, 6, 7, 8 and 14 of the said 
Control Order empowered the Controller 
to control and regulate the business of 
purchase and sale or distribution of vege- 
table oil products. It is not necessary to 
reproduce them in detail, but the Con- 
troller had the power to give directions 
in that behalf. 


4. Thereafter in exercise of the 
powers conferred by Section 3 of the 
Essential Commodities Act, 1955, (No. 10 
of 1955) read with the notification of the 
Government of India in the Ministry of 
Food, Agriculture, Community Develop- 
ment and Co-operation (Department of 
Food) No. G. S. R. 906, dated the 9th June, 
1966, and with the prior concurrence of 
the Central Government, the State Gov- 
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ernment of Madhya Pradesh has promul- 
gated the Madhya Pradesh Hydrogenated 
Vegetable Oil Dealers’ Licensing Order, 
1968, which came into force with effect 
from 16th August, 1968. In this writ peti- 
tion we are concerned with the definition 
of a ‘dealer’ and a ‘producer’ and Cl. 3 
of the Licensing Order. Clause 2 (a) de- 
fines a ‘dealer’ to mean any person who 
is engaged or intends to engage in the 
business of purchase, sale or storage for 
sale of hydrogenated vegetable oils in 
quantities exceeding 100 Kgs, at any one 
time whether on one’s own account or in 
partnership or in association with any 
other person or as a Commission Agent or 
Arhatiya and whether or not in conjunc- 
tion with any other business; Clause 2 
(c) of the Licensing Order defines ‘Licens- 
ing Authority’ to mean the Director of 
Food and Civil Supplies, Madhya Pra- 
desh and includes any other officer em- 
powered by the State Government to 
exercise all or any of the functions of the 
Licensing Authority under this Order. 
Clause 2 (d) defines. a ‘producer’ to mean 
a person who is engaged in the business 
of transformation/production of hydro- 
genated vegetable oils. Clause 3 of the 
said Order is as follows; 


“Licensing (1) No person, except a 
producer shall carry on business as a 
dealer except under and in accordance 
with the terms and conditions of a licence 
granted to him in this behalf by. the 
Licensing Authority: 


(2) Every dealer who is doing busi- 
ness at the commencement of this Order, 
shall obtain a licence within thirty days 
of such commencement; provided that 
nothing in this clause shall apply to a 
producer unless he is a dealer.” 


5. The learned counsel for the 
petitioner addressed most of his argu- 
ments on the question of interpretation 
of sub-clause (1) of Clause 3 of the Lic- 
ensing Order, which we shall deal with 
presently, But before that it is necessary 
to state some other facts in order to 
appreciate the controversy between the 
parties. 

6. The Berar Oil Industries, manu- 
factures vegetable oil products at Akola, 
which is located in the Vidarbha region 
of the State of Maharashtra. The pro- 
ducts so manufactured are supplied to 
persons or dealers in Madhya Pradesh, 
Uttar Pradesh, Bihar, Orissa and Rajas- 
than. As the petitioner was in doubt whe- 
ther a licence would be necessary, it 
applied for a licence on 1-1-1969 (Peti- 
tioner’s Annexure B) inquiring whether’ 
the petitioner would be required to ob- 
tain a licence under the Licensing Order. 
The Collector, Jabalpur as per letter 
dated 7-1-1969 (Fetitioner’s Annexure C) 
informed the Depot Manager at Jabalpur 
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that it was advisable to obtain a licence 
under Clause 3 of the M. P. Hydrogenat- 
ed Vegetable Oil Dealers’ ~icensing 
Order, 1968, for storage and sale of vege- 
table oil at Jabalpur. In pursuance of 
that the petitioner obtained a licence 
(Respondents’ Annexure 3) with respect 
to its godowns at Jabalpur and Bhopal, 
which has been renewed from time to 
time and at the relevant time when the 
vegetable oil tins were seized on 22~§- 
1973, the petitioner’s licence as a dealer 
was validly in force. As such, with refer- 
ence to the godown and the depot located 
in the Jabalpur district, the petitioner is 
a registered licenced dealer. 


7. Thereafter the petitioner des- 
patched two truck loads of vegetable oil 
tins on 20-8-1973 meant for delivery to 
the petitioner’s agent at Varanasi, name- 
ly, Pavankumar Sanjaykumar and the 
agent at Kanpur, namely, Jeetmal Kallu. 
The documents for despatch are on re- 
cord, which are marked as petitioner's 
Annexures F to F/5, at pages 37 to 41 of 
the paper-book, Two truck loads were 
deposited by the petitioner at its Jabal- 
pur depot meant for despatch to Vara- 
nasi and Kanpur on 22-8-1973. The trucks 
were seized on 22-8-1973 and the goods 
confiscated on the ground that the peti- 
tioner had committed breach of the lic- 
ensing conditions. Thereafter the Collec- 
tor, Jabalpur issued a show-cause notice 
dated 6-9-1973 (Petitioner's Annexure ©) 
in reply to which the petitioner submit- 
ted its reply dated 10-9-1973 (Petitioner’s 
Annexure P), wherein the petitioner ex- 
plained the position that it had not com- 
mitted any breach of the licensing condi- 
tions and the shifting of the depot from 
the house of Shri S. C. Awasthi t Maha- 
rajpur in district Jabalpur to the house 
of Shrimati H. B. Gupta at Maharajpur, 
district Jabalpur was intimated to the 
Collector by intimation dated 15-5-1973. 
a copy of which is on record as peti- 
tioner’s Annexure D at page 35 of the 
paper-book, That intimation, acecrding to 
the petitioner, was sent under a certifi- 
cate of posting of the same date, which is 
petitioner’s Annexure E. However, it Is 
the contention of the respondents that 
they never received any intimation about 
shifting of the petitioner’s godown. In the 
present writ petition we are not 2oncern~ 
ed with the controversy whether intima- 
tion was actually received by the second 
respondent or not. That may be a matter 
to be raised in appropriate proceedings. 
For the present we may proceed on the 
assumption that the petitioner did send 
intimation of shifting of the godown to 
the Collector on 15-5-1973, which the Col- 
lector, the second respondent, never re- 
ceived, Thereafter the present writ peti- 
tion was filed on 25-9-1973 and the 
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Collector by Order, dated 27-10-1973 
(Petitioner’s Annexure Q at page 64-A of 
the paper-book) confiscated the goods and 
ordered the sale proceeds to be deposited 
in the Treasury. 


8. The petitioner, on account of 
the doubt engendered whether it required 
a dealer’s licence, carried on correspond- 
ence with the Director of Food Supplies, 
which is the licensing authority and the 
Collectors of places, where its depots are 
located. The petitioner sent a letter, dated 
7-11-1973 (Petitioner’s Annexure M) in 
reply to the Director’s letter, dated 28-8- 
1973, incimating that the petitioner had 
established three sales depots at Bhopal, 
Jabalpur and Raipur, which were to sup- 
ply the stock of vegetable oil products to 
different. districts. In reply to that letter 
of the petitioner, dated 3-9-1373, the Di- 
rector as per letter, dated 7-9-1973 (peti- 
tioner’s Annexure N) informed the peti- 
tioner that no licence was necessary for 
the producer dealing in the Hydrogenat- 
ed vegetable oil. Thus, the licensing au- 
thority itself told the petitioner that it 
did not require any licence. Furtheron 
the Director of Food and Civil Supplies 
as per letter, dated 8-10-1273 (tọ be 
found az page 64~H of the ee aes 
intimated the Collector, Jabalpur, that 
producers of vegetable products were not 
required to obtain a licence end as such, 
tht Berar Oil Industries also did not re- 
quire a licence in respect of its depot at 
Jabalpur. The petitioner again wrote a 
letter, dated 10-12-1973 stating that it 
would follow the direction of distribution 
from time to time and in the meantime 
the petitioner had beer. informed that no 
licence was necessary, Again the Director 
of Food and Civil Supplies by letter, 
dated 24-12-1973 (to be found at page 
64-H of the paper-book) reiterated that 
the petitioner did not require any licence 
whatsoever., The petitioner also applied to 
the Collector, Raipur, by letter, dated 
22-12-1973, that although a licence was 
not required, yet by way of abundant 
caution It was applying for a licence. The 
Collector, Raipur, who is the Civil Sup- 
plies Officer for the area, informed the 
petitioner by letter, dated 26-12-1973 
(to be found at page 64-H of the paper- 
book) that no licence was necessary. Thus, 
the Licensing Authority, namely, the 
Director of Food and Civil Supplies and 
the Collector, Raipur, led the petitioner 
to believe that no licence was at all neces- 
sary; while the Coliector, Jabalpur, in- 
formed the petitioner that a licence was 
necessary and in pursuance of that the 
petitioner had obtained a licence, which 
was validly in force at the relevant time. 


9, The learned counsel for the 
petitioner contended that it is not neces- 
sary to go into the other details, but his 
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purchase would be just and adequate 
compensation. Accordingly we fix the 
total compensation at Rs. 22,000, 


14. The Tribunal below has fixed 
a sum of Rs, 1,500 as compensation pay- 
able under the head of pain and suffering 
of the deceased and loss of expectation 
of life. The man lived a few hours after 
the accident and that during that short 
period he might have suffered from pain 
had he been conscious. Damages for pain 
and. suffering as well as damages for loss 
of expectation of life (loss of expectation 
of a predominantly happy life) i£ award- 
ed would be part of loss to the estate of 
the deceased. Such loss could be recover- 
ed by the legal representatives of the 
deceased by virtue of the Legal Repre- 
sentatives Suits Act (Act All of 1955). If 
there is a claim for compensation under 
Section 1-A of the Fatal Accidents Act 
{Act XII of 1855), a claim relating to the 
loss to the estate can also be inserted in 
that claim by virtue of Section 2 of the 
Fatal Accidents Act. Regarding motor 
accidents, the Claims Tribunal constitut- 
ed under the Motor Vehicles Act takes 
the place of the civil court and in a claim 
petition under Section 110-A of the Motor 
Vehicles Act, compensation for loss of 
benefit as well as that for loss to the 
estate can be claimed, provided the 
claimants are entitled to the same under 
substantive law, In the present case, there 
is no dispute that the claimants being the 
widow, minor son and mother respective- 
ly of the deceased are his dependents 
and, therefore, they are emtitled to com- 
pensation for loss of benefit as contem- 
plated under Section 1-A of the Fatal 
Accidents Act. They can also claim loss 
to the estate of the deceased as his legal 
representatives but in cases where — the 
compensation for loss to the estaie is 
claimed by the same persons who claim 
compensation for loss of benefit, any 
amount awarded under the head of loss 
to the estate has naturally to be taken 
into consideration in fixing the compen- 
sation for loss of benefit. That is so be- 
cause any amount awarded as compensa- 
tion towards loss to the estate would be 
a pecuniary advantage derived by such 
claimants, due to the death of the, deceas- 
ed. Such advantage has to be considered 
in fixing the quantum of compensation 
for loss of benefit, if the persons who 
claim compensation for loss to the estate 
are different from those who claim com- 
pensation for loss of benefit, it would be 
a different matter.' But in the present 
case, the claimants regarding- the two 
heads are the same set of persons. There- 
fore, if any amount is awarded towards 
loss to the estate that has to be taken in- 
to consideration in fixing the compensa- 
tion, for loss of benefit, As we fix a com- 
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pendious sum of Rs. 22,000 as compensa- 
tion, no separate amount is awarded to- 
wards loss to the estate. 


15. In the result, the appeal is 
partly allowed and there will be an 
award in favour of the appellants (claim- 
ants) against the respondent for a sum of 
Rs. 22,000. The amount shall be deposited 
in the Tribunal below within six weeks 
from now. The third claimant who is the 
mother of the deceased is very old (the 
Tribunal below has found her age to be 
70 years). Her dependency would be very 
limited as she may not expect to live for 
a long time. Therefore, out of the sum of 
Rs. 22,000, we direct only a sum of Rs. 
2,000 to be paid out to the third claimant 
{Amaeravathiammal, the mother of the 
deceased). The balance, namely, Rs, 20,000 
shall be equally shared by the other two 
claimants, namely, the widow and mimor 
son of the deceased, A sum of Rs. 10,000 
representing the share of the widow is to 
be paid out to her. Another sum of Rs. 
10,000 representing the share of the 
minor son is to be invested for long term 
in a nationalised bank and paid out to 
him on his attaining majority. In the 
meanwhile the interest on the abovesaid 
sum of Rs. 10,000 can be drawn by the 
widow of the deceased (mother of the 
second claimant), No costs. 

Appeal partly allowed. 
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FULL BENCH 
K. VEERASWAMI, C. J.. NATARAJAN 
AND SETHURAMAN, JJ. 

The Chief Controlling Revenue Au- 
thority, Board of Revenue, Madras, Peti- 
tioner v. M. Hamid Sultan, Respondent. 

R. C. No. 2 of 1970, D/- 14-10-1974.* 

(A) Stamp Act (1899), S. 57 and Sch. 
I — Release deed by wife in favour of 
husband of property purchased benami 
in her mame by him ~— Held not a con- 
veyance — Benami transaction — Proof 
of, (Trusts Act (1882), S. 82). 

When a question arises under which 
Article a document is chargeable, the first 
thing to be looked into is the document 
itself in order to determine the character 
thereof, The sale deed of the property to 
be conveyed by the release deed, was in 
the name of the wife but the recitais 
therein read that the entire consideration 
proceeded from her husband and that she 
was only a name-lender; the deed was 


*(Case referred to the High Court by 
Chief Controlling Revenue Authority, 
Board of Revenue, Madras under S. 57 
of Indian Stamp Act of 1899.) 


BS/CS/A619/75/HIGP 


162 Mad, = {Prs. 1-2] 


with the husband; the wife admitted that 
the intention of the advancement by the 
husband was mot to benefit her at all: 
both the husband and wife had executed 
a mortgage deed, the debt of which was 
to be cleared by the husband after the 
release deed, 


Held that in the circumstances the 
tests of a benami transaction were satis- 
fied. Also, the proof required to establish 
contrary intention under S. 82 of the 
Trusts Act was present. The document by 
the wife in favour of the husband was 
therefore a release deed and not a con- 
veyance, (Para 2) 

V. Manivannan, Addl, Govt. Pleader, 
for Petitioner: A. R. Ramachandran. for 
Respondent. 

K. VEERASWAMI, C. J.:— This is 
a reference under Section 57 of the Stamp 
Act. the question being whether in the 
circumstances and facts of the case, the 
document dated February 16, 1968, exe- 
cuted by one Mumtaz Begum in favour 
of her husband styled as a release deed 
should be stamped as a conveyance under 
the Stamp Act. 


2. When a auestion arises under 
which Article a document should be 
chargeable, the first thing to be looked 
into is the document itself in order to 
determine the character thereof. The 
deeds covering the properties were in 
the name of the wife. But the wife ad- 
mitted in the recitals that the entire con- 
sideration for the sale in her favour pro- 
ceeded from her husband, and that she 
was only a mame-lender. Also, it is signi- 
ficant that there is a recital that the docu- 
ments were with the husband. Ona 
question whether a given transaction is 
a benami transaction, which is familiar 
in our country, usually the tests applied 
are source of purchase money, custody 
of title deeds, possession and payment of 
kists, In the instant case, the considera- 
tion, as admitted by the wife, has pro- 
ceeded from the husband. Section 82 of 
the Indiam Trusts Act says that where 
property is transferred to one person for 
a consideration paid or provided by ano- 
ther person and it appears that such 
other person did not intend to pay or 
provide such consideration for the bene- 
fit of the transferee, the transferee must 
hold the property for the benefit of the 
person paying or providing the conside- 
ration. The effect of this provision is that, 
until the contrary intention is establish- 
ed by the claimant who has paid the 
money, the tramsfer shall be taken to be 
a real one and in favour of the transferee. 
In the instant one, the wife herself ad- 
mits that the intention of advancement 
by the husband of the money for pur- 
chase of the two properties was not to 
benefit her at all. So, the proof required 
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to establish the contrary intention con- 
templated under Section 82 is present in 
tnis case. Also, there is further evidence 
in the document itself that the title deeds 
were with the husband himself, Both 
had also executed a mortgage deed on the 
very same property and the recital is that 
after the release deed the husband should 
clear the debts. In the circumstances, we 
hold that the document will attract duty 
on a release deed and not as a convey- 
ance, 

3. The question referred to us is 
answered against the Revenue with costs. 
Counsel’s fee Rs. 250. 

Reference answered, 
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KATILASAM AND VARADARAJAN. JJ. 


Hindusthan General Insurance So~ 


ciety. Appellant v. S. Subramaniam, 
Respondent. 


Letters Patent Appeal No. 4 of 1974. 
D/- 27-6-1974.” adi 

(A) Contract Act (1872), S. 19 — In- 
surance contract — Truck — Material 
muisrepresentation — :Furnishing of in- 
correct information in proposal form re- 
garding licensed carrying capacity of 
vehicle is material misrepresentation en- 
titling Insurance Company to repudiate 
contract, AIR 1972 Mad 196. Reversed. 

The licensed carrying capacity of the 
vehicle was actually 5.392 tons, but in 
the Proposal form the licensed capacity 
was mentioned as 5 tons. The poliev 
provided that the weight of the goods car- 
ried in the vehicle should at no time ex- 
ceed 5 tons or the licensed carrying capa- 
city of the vehicle, whichever is less, Tf 
the proposal had mentioned that the 
licensed capacity was higher than 5 tons, 
the Insurance Company would have 
charged the higher premium and would 
have permitted the lorry to carry up to 
the licensed capacity. The Company was 
induced to issue the policy without col- 
lecting a higher premium because of the 
misrepresentation and was in fact misled 
by it. AIR 1972 Mad 196. Reversed. 

(Paras 9. 11) 

KAILASAM, J.:— The Hindusthan 
General Insurance Society Lid., by its 
General Secretary, the deferdant in a 
suit for recovering of a sum of Rupees 
3715-20. on the basis of an insurance 
policy taken by him, is the appellant in 
this Letters Patent Appeal, 

2. The plaintiff has insured his 
lorry MDS 4779 with the defendant. The 


*(Against decree of V. Ramaswami, J. re 
ported in AIR 1972 Mad 199). 
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period of insurance was from 11-8-1962 to 
10-8-1963. On 25-1-1963, the lorrv met 
with an accident, as a result of which the 
claim was made by the plaintiff. 

3. The only point that arises in 
this Letters Patent Appeal is whether the 
Insurance Company can repudiate its 
liability under the policy on the ground 
that there was a material misrepresenta- 
tion in his proposal for the issue of the 
policy, In the proposal made by the 
plaintiff. the particulars of the vehicle te 
be insured is given as follows; 


Registered number of 


the vehicle: MDS 4779 
Make of vehicle Tata Mercedes 
Benz 
Type of body Open. 
Treasury Horse power 
or C. C. 30.2 
Year of manufacture 1961 


Proposer’s estimate of 
present value Rs. 35,000. 


Under the column ‘Licensed carrying 
capacity’, which is. important for our pur- 
pose, the capacity is mentioned as ‘5 tons’. 

4. On. this proposal, a policy was 
issued by the defendant on 20- 8-1962. 
The particulars given in the proposal, as 
copied in the column relating to the des- 
cription. of the vehicle and in the column 
"Limitation as to use’. the policy provides 
as follows :— 


“Warranted that the weight of the 

foods carried by the withindescribed 
vehicle shall at no time exceed 5 tons or 
the licensed carrying capacity of the vehi- 
cle whichever is less.” 
Tt is common ground that the description 
given in the proposal as the carrying 
capacity licensed ag 5 tons is not correct. 
The licensed capacity is admitted to be 
5.392 tons. The point that arises for con- 
sideration is whether the furnishing of an 
incorrect information, viz., the licensed 
carrying capacity as 5 tons. when it was 
actually higher. is a material misre- 
presentation, which would entitle the In- 
surance company to repudiate the policy. 
‘Lengthy arguments were addressed as to 
the nature of contract tberrima fides, 
and as to whether misrepresentation is 
necessary when the basis of a contract 
was the statement in the proposal. 


5. We do not propose to refer to 
the cases cited or discuss the law on this 
aspect, for the appeali can be disposed of 
on merits. 

6. The trial Court found that the 
company would not have accepted the 
risk at a lower premium for a lorry. 
which called for higher premium as per 
the schedule of rates of the defendant. It 
found that but for the misdescription 
given in the proposal. the defendant 
would not have accepted the risk of the 
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lorry at the rate of the premium paid foi 
it, Therefore, he concluded that the mis- 
description with regard to the carrving 
Capacity of the vehicle is a material mis: 
representation and that the defendant 
company is entitled to avoid the insurance 
on account of this, 


7. The lower appellate Court ex- 
pressed the same view. It held that the 
statement of the assured found in the 
proposal in relation. to the carrying capa- 
City of the vehicle was a material state- 
ment, which went to the root of the con- 
tract and was mot descriptive of the risk 
and the insurance company was entitled 
to avoid the contract, 


8. In the second appeal, the learn- 
ed Judge took a different view and held 
that the insurance company cannot re- 
pudiate its liability. We will refer to the 
reasons of the learned Judge presently. 


9. We have no hesitation in ac- 
cepting the conclusion arrived at by the 
trial Court and the lower appellate Court. 
While admittedly, the licensed carrying 
capacity was 5.392 tons, in the proposal 
form, carrying capacity was mentioned as 
5 tons. It may be noted that according 
to the schedule of rates of insurance pre- 
mium a lorry with more than 5 tons capa- 
city will have to pay Rs. 150/- for each 
additional ton or part thereof. There is 
an additional fee regarding liability to 
publie risks. which is in the order of 
about Rs. 20. If the proposal had men- 
tioned that the licensed capacity was 
more than 5 tons, the Insurance company 
would certainly have demanded a higher 
premium. The policy provides that the 
weight of the goods carried in the vehi- 
cle shall at no time exceed 5 tons or the 
licensed, carrying capacity of the vehicle, 
whichever is less. If the licensed capa- 
city was higher than 5 tons it would have 
charged the higher premium and would 
have permitted the lorry to carry up to 
the licensed capacity. 


10, In our view, it is clearly be- 
cause of the misrepresentation in the pro- 
posal form that the licensed carrying 
capacity was 5 tons the Insurance com- 
pany issued this policy, at this rate and 
on these terms. As the Insurance com- 
pany had been induced because of the 
misrepresentation, the company is en- 
titled to repudiate the contract. 


The learned Judge stated the law as 
follows: 


“It would be seen from the facts set out 
in this case that the insurance company 
has stipulated that the proposal shall be 
the basis of the contract and the proposal 
shall be deemed to have been incorporat- 
ed in the policy. In cases of such policies. 
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it is now well settled that the answers to 
the questions of the proposal form were 
the basis of or condition precedent to the 
liability of the insurer under the con- 
tract.” As already stated. it is unnecessary 
for us to go into the question of law for 
on facts, we are satisfied that the Insur- 
ance Company was, in fact. misled by the 
misrepresentation, The basis of the 
learned Judge’s conclusion is the clause 
in the insurance policy, which runs as 
follows; 


“Warranted that the weight of the 

foods carried by the withindescribed 
vehicle shall at no time exceed five tons 
or the licensed carrying capacity of the 
vehicle. whichever ig less,” 
The learned Judge was of the view that 
the term of the policy would mean that 
the insured is liable to pay premium on 
the basis that the vehicle could carry 
only five tons irrespective of its licensed 
carrying capacity, Great stress was laid 
by the learned Judge on the words 
“whichever is less’ as they contemplated 
that the licensed carrying capacity might 
be more at the time of the issue of the 
policy, or increased subsequently. Ac- 
cording to the learned Judge. unless the 
lorry carried a load of more than five 
tons, the policy would cover the risk. We 
are unable to accept this contention, for 
we are of the view that the learned Judge 
has not considered, the question as to 
whether the Insurance company was mis- 
led by the misrepresentation or not. The 
learned Judge has completely missed the 
fact that if the carrying capacity is over 
five tons, the Insurance company is en- 
titled to charge a higher premium of 
Rs. 150 and the Insurance company would 
certainly not have issued the policy with- 
out collecting the extra sum of Rs. 150 in 
amy event. 


11. In these circumstances, we are 
unable to accept the view of the learned 
Judge that the clause under the policy 
was intended to cover risks only when 
the lorry was carrving less than five tons 
and that there was no misrepresentation. 
We are satisfied that there had been 
material misrepresentation in the pro- 
posal form regarding the licenced carry- 
‘ing capacity but for which the Insurance 
company would not have issued the 
policy, In the circumstances, the In- 
surance Company is entitled to repudiate 
|the claim. We allow the appeal with 
costs, 


Appeal allowed. 


a 
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Sri Fapaleeswarar Temple, Mylapore, 
o a v. T. Tirunavukarasu. Respon- 
ent. 


Civil Revn. Petn. No. 2343 of 1972, 
D/- 2-5-1974,* 

(A) Contract Act (1872), S. 25 (3) — 
Contract _ to pay time-barred debt — 
Tenant giving an undertaking to landlord 
to pay off arrears of rent (part of arrears 
time-barred) —- Landlord is entitled to 
recover entire arrears. (Limitation +Act 
(1963), S. 18). 


, Though a debt might have become 
time-barred on the date a debtor entered 
into a fresh obligation with the creditor 
to pay the liability. the said obligation, if 
it satisfies the conditions of Section 25 (3). 
will amount to a fresh contract and can 
be made the basis of an action for re- 
covering the amount promised and ac- 
knowledged therein by the debtor. While 
Section 18, Limitation Act. 1963. deals 
With an acknowledgment made by a deb- 
tor within, the period of limitation. the 
contractual obligation which a debtor 
enters into under Section 25/3) thas no 
reference whatsoever to the acknow- 
ledged debt being within time or not. In 
that sense, Section 25 (8) is far wider in 
Scope than the acknowledgment contem- 
plated in Section 18. The contract under 
Section 25 (3) is an independent and en- 
forceable contract. (Case law discussed). 

(Para 6) 

Cases Referred: Chronological Paras 


AIR 1943 Bom 447 = 45 Bom LR 837 5 
AIR 1938 Lah 757 = 40 Pun LR 689 5 
ATR 1931 All 154 = ILR 53 All 374 5 
AIR 1923 Lah 481 = 73 Ind Cas 652 5 
AIR 1915 Mad 242 = 25 Ind Cas 361 5 
(1899) 9 Mad LJ 330 = ILR 23 Mad 94. 5 

T. R. Srinivasan and Prem Natraian. 
for Petitioner, 


ORDER :— The plaintiff in suit No. 
3118 of 1969 on the file of the Third 
Judge. Court of Small Causes, Madras. 
who was the applicant in N. T. A. No. 82 
of 1971 on the file of the Court of Small 
Causes, Madras, is the revision petitioner, 
The plaintiff, viz, Sri Kavaleeswarar 
Temple by Chairman. Board of trustees, 
filed a suit against thé respondent for re- 
covery of a sum of Rs. 324 being the ar- 
rears of rent due from the respondent for 
the perio; March 1960 to December. 1968 
On a monthly rent of Rs. 3/-. The res- 
pondent spposed the suit claim and con- 
tended that the claim was barred by 
limitation and secondly that two pay-= 


*(Against decree of FB of Sm. C. C., 
Madras in N. T. A. No. 82 of 1971, Dj- 
1-4-1972). 
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ments of Rs. 30/- made by him had not 
been given credit to. In support of his 
claim the plaintiff placed reliance on a 
_jetter Ex, P-1 executed bv the respon- 
“dent on 2-11-1968. The learned trial 
Judge came to the conclusion that Exhi- 
bit P-1 can keep alive the rent claimed 
by the plaintiff onlv for a period of three 
years prior to the date of its execution 
and in that view he held that the plain- 
tiff was entitled to recover arrears of 
rent from the respondent only from the 
month of October, 1965 onwards and re- 
yected the plaintiffs claim for rent for 
the period prior to October 1965 as barred 
by limitation. Asgrieved by the limited 
relief given to him in the suit, the plain- 
tiff preferred New Trial Application No. 
82 of 1971. The Bench which considered 
this application took the view that unless 
y the debt itself was alive on the date of 
acknowledgment, the acknowledgment 
made by the debtor would not have the 
effect of keeping alive a time-barred debi, 
and in that view the Bench held that 
Ex. P-l cannot save limitation to the 
plaintiff for any period prior to three 
years of its execution. It is to assail this 
finding of the Bench that the plaintiff 
has preferred this revision, 


2. I am clearly of the opinion that 
the trial Judge as well as the New Trial 
Bench have committed a grievous error 
in their approach to the claim made by 
the plaintiff in the suit. Both the lower 
Courts have considered the case of the 
plaintiff only with reference to the provi- 
sion contained in Section 18 of the Limita- 
tion Act and have totally failed to consi- 
der another equally important and salient 

é Provision of law which has got to be 
taken into consideration in deciding a 
controversy as the one on hand. Sec. 18 
of the Limitation Act reads as follows: 


“S, 18. (1) Where, before the expira- 
tion of the prescribed period for a suit or 
application in respect of anv property or 
right, an acknowledgment of liability in 
respect of such property or right has 
been made in writing signed bv the party 
against whom such property or right is 
claimed, or by anv person through whom 
he derives his title or Hability. a fresh 
period of limitation shall be computed 
from the time when the acknowledgment 
was so signed. 


(2) OT AE ee re OEE 
From this it iş quite clear that if a deb- 
Wor makes an acknowledgment of his 
liability and the subsistence of the claim 
before the expiration of the prescribed 
period, then a fresh period of limitation 
is made available to the creditor from the 
time when the acknowledgment is made. 
However, in this case. the contention of 
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the plaintiff is that by the execution of 
Exhibit P-1 the respondent has obligated 
himself under a fresh contract and such 
obligation is enforceable by the plaintiff 
irrespective of the fact whether the debt 
or liability agreed to be discharged bv 
the respondent as undertaken in Ex. P-1 
is referable to a debt within time or a 
debt barred by limitation. To under- 
stand the case of the plaintiff in this be- 
half, it ig necessary to make reference to 
the terms of Ex. P-1, 


(Original in Tamil language. Transliterat- 
ed in English—Ed.) 


"2-11-1968 


Thirumayilai Sri Kabaleeswarar De- 
vasthanam Thiru Nirvaga Adhigari ayar- 
galukku menpadi devasthana anubogathil 
ulla ne, 74, kothaval savadi theru. Saida- 
pettai, kali manaiyil kudivirukkum T. 
Thirunavakkarasu mikka vanakkathudan 
eludhikoduthadhu merpadi devasthanathai 
serndha kaliyidathirku madham onnukku 
roo 3/- veedham vadagaivai 31-10-1968 
mudiya roo 312/- i devasthanathukku 
seluthadhu irukkum ip bakhithogaivai 
madham roo 10/- veedham ovvoru madha- 
mum 10 thedhikkul devasthanathil sely- 
thi raseedhu petrukolgiren, Mudhal 
thavanaiyai 10-11-1968 il seluthugiren. 
Thavarinal en peril nadavadikkai edukka 
sammadhikkiren, 


Satchigal: Ippadikku 
(Sd) 0. Kanagasabai (Bd) T. Thirunavakkarasu 
(Sd) 0. S. Ramudu 2-11-68 


Having regard to the terms of Ex. P-1. it 
is clear that the respondent had calculat- 
€d the entire rent for the period ending 
31-10-1968 at Rs, 312/- and has further 
given a promise thereunder that he 
would pay off the sum of Rs. 312 at the 
rate of Rs. 10/- per month. that the first 
instalment was to commence from 10-11- 
1968 onwards and that if he committed 
any default it was open to the plaintiff 
to take appropriate action against him. It 
is therefore rendered clear that Ex. P-1 
forms the basis of a fresh contract be- 
tween the respondent and the plaintiff 
and the plaintiff is entitled to base that 
as the Cause of action and institute a suit 
against the respondent for recovery of 
the amount undertaken to be paid by the 
respondent by and under the terms of 
Ex. P-1. The question as to whether any 
portion of the sum of Rs, 312/- acknow- 
ledged to be paid by the respondent 
under Exhibit P-1 to the plaintiff in 
monthly instalment of Rs. 10/- was 
barred by limitation or not on the date 
of the execution of Ex. P-1 has no rele- 
vancy or significance and is a factor which 
has to be totally eschewed from conside- 
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_ vation, It is to cases of this kind that 
Section 25 (3) of the Indian Contract Act 
would apply. Section 25 (3) of the Indian 
Contract Act reads as follows: 


“25, An agreement made 
consideration is void unless— 
(1) * & 
(2) " ” 
(3) it is a promise made in writing 
and signed, by the person to be charged 
therewith, or by his agent generally or 
specially authorised in that behalf, to pay 
wholly Or in part a debt of which the 
creditor might have enforced payment 
but for the law for the limitation of suits. 
In any of these cases. such an afree- 
ment is a contract. 
$ 


without 


k» 


It is apposite to refer to the illustra- 
tion (e) to this section: 

"(e) A owes B Rs. 1.000/-, but the 
debt is barred by the Limitation Act. A 
signs a written promise to pay B Rs. 500/- 
ra account of the debt, This is a con- 
tract,” 


3. If only the trial Judge or the 
Bench of Judges who decided the New 
Trial Application had adverted their mind 
to this signal provision in the Indian Con- 
tract Act, they would not have held the 
plaintiff to be entitled only to a portion 
of the amount claimed by him. but, in- 
stead, would have held that the plaintiff 
was entitled to sustain his entire claim 
against the respondent on the basis of 
Ex. P-1. The reason for the Legislature 
having enacted a provision as Section 25 
(3) of the Indian Contract Aci is not far 
off to see. It is. no doubt, true that 
the Limitation Act provides a certain 
period during which alone a creditor is 
entitled to institute action egainst the 
debtor for recovery of the debt and if 
the creditor fails to institute the action 
within the time allowed to him bv law. 
the debtor gets a vested right and is af- 
forded opportunity to resist the action of 
the plaintiff on the ground thet the claim 
is barred by limitation. However. it is 
equally open to the debtor to renounce 
or waive the right conferred on him by 
the Law of Limitation and bind or obli- 
gate himself afresh to discharge the debt 
incurred by him irrespective of the fact 
the debt had become barred by limitation 
on the date he gives the frash under- 
taking to the creditor to pav off the debt. 
The principle is now well known that a 
person may renounce a benefit of law 
made for his own protection. 


4, Inasmuch as Section 25 clearly 
lays down that all the cases referred. to 
fn sub-clauses (1) to (3) of Section 25 is a 
contract, a creditor who has the benefit 
of such a contract as is contemplated in 
sub-clauses (1) to (3) of Section 25 from 
the debtor is entitled in law to enforce 


the contract against the obliger and seek 
Tecovery of the amount agreed to be 
paid by the debtor under the contract. 


5. The question as to how far 3 
contractual obligation created under Sec- 
tion 25 (3) of the Indian Contract Act is 
enforceable in a Court of law has come 
up for consideration in several ways. Ir 
Kishen Lal v. Gohli, AIR 1938 Lah 757 
it was held that when a promise falls 
under sub-section (3) of Section 25, il 
constitutes a valid agreement for the pur- 
pose of suing, whether there is a fresh 
consideration for the promise or not. and 
it is immaterial whether the debts cover- 
ed thereby are within limitation or not.” 
Niaz Ahmad Khan v, Parshotam Chandra, 
ILR 53 All 374 = (AIR 1931 All 154) 
holds that where a mortgage was ex- 
ecuted in lieu of an amount due on an 
earlier bond, a suit on which bond had 
abated, the mortgage does not fall to the 
ground owing to the absence of conside- 
ration, In Varadaraia Appa Rau vy. Surya- 
prakasa, Rau, (1899) 9 Mad LJ 330 a 
Bench of this Court held: 


“In order to satisfy the reauirements 
of Section 25, clause (3), Contract Act. a 
document need not show any intention ol 
creating a fresh obligation in considera- 
tion of the barred debt: nor need the debt 
be known to be barred at the date of the 
document.” 

Kasturchand Jiwaji v. Manekchand Dev- 
chand, AIR 1943 Bom 447 also lays 
down: 

“The conditions necessary to consti- 
tute a promise within Section 25 (3) are 
that it should be made in writing: be 
signed by the person to be charged there- 
with; and be a promise to pay wholly ot 
in part a debt, of which the creditor 
might have enforced payment but for the 
law for the limitation of suits. The clause 
does not require that in the writing it- 
self the consideration should be described 
as past debt, when in fact it was such pasi 
pede and was known to the debtor as 
Su Ri 
David Sutherland Clark v. Mers. Rose 
Grimshaw. 73 Ind Cas 652 = (AIR 1923 
Lah 481) holds a written promise to pay 
a barred debt is not a bond within the 
meaning of the Stamp Act and is not re- 
quired by any of the provisions of the 
Act to be stamped. and: consequently the 
suit was within limitation from the date 
of the letters, although the debt had þe- 
come barred before the letters were 
written. A Bench decision of this Couri 
in Mrs. C. Simon v. M. G. Aroviasami 
Pillai, 25 Ind Cas 361 = (AIR 1915 Mad 
242) in my opinion. provides a complete 
answer for the matter in question in this 
revision petition. The Bench held as 
follows: 

“A barred debt is a valid considera- 
tion for a promise to pay under Sec. 25 
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of the Indian Contract Act even if the 
promiser did not know it to be barred on 
the date of the promise.” 


: Repelling the contention of the defendant 


< 


therein that part of the claim was barred 
by limitation on the date the letter was 
executed and consequently the letter can- 
mot be treated as evidence of an agree- 
ment under Section 25 of the Contract 
Act to pay a barred debt, the Bench ob- 
served as follows: 

“Assuming that the debt or a portion 
thereof was barred, the letter contains an 
unconditional promise to pay whatever 
balance might be found to be due to the 
plaintiff, This is a valid agreement under 
Section 25 of the Contract Act.” 

6. It is thus clear that there are a 
catena of decisions and plethora of autho- 
rity for holding that though a debt might 


. have become time-barred on the date a 


debtor entered into a fresh obligation with 
the creditor to pay the liabilitv. the said 
obligation, if it satisfies the conditions laid 
down in Section 25 (3) of the Indian Con- 
tract Act, will amount to a fresh contract 
in the eye of law and can certainly be 
made the basis of an action for recover- 
ing the amount promised and acknow- 
ledged therein by the debtor. While 
Section 18 of the Limitation Act (Sec- 
tion 19 of the old Act) deals with an 
acknowledgment made by a debtor within 
the period of limitation. the contractual 
obligation which a debtor enters into 
under the terms of Section 25 (3) has no 
reference whatsoever to the acknowledg- 
ed debt being within time or not. In 
that sense. the provision contained in 
Section 25 (3) is far wider in scope than 
the acknowledgment contemplated im 
Section 18 of the Limitation Act. The 
contract entered into under Section 25 (3) 
is an independent and enforceable con- 
tract and has no reference to the debt 
acknowledged under the contract being a 
live one in the sense that it had not be- 
come barred under the law of limitation. 
This aspect of the matter has been totally 
lost sight of by the lower Courts. As al- 
ready stated, the respondent has cate- 
gorically stated under Ex. P-t that he 
was indebted to the plaintiff in a sum of 
Rs. 312/- till 31-10-1968 and consequent- 
ly his undertaking under the terms of 
Ex. P-1 to discharge this amount at the 
rate of Rs. 10/- per mensem is an inde- 
pendent contract and is clearly enforce- 
able by the plaintiff. Both the lower 
Courts were. therefore, clearly in error 
in holding that the plaintiff was entitled 


Wto maintain his action only in respect of 


a portion of the claim. Consequently the 
orders of both the. lower Courts are set 
aside and the revision petition will stand 
allowed. The plaintiff will be entitled to 
sustain his action for the total amount 
claimed by him in the plaint on the basis 
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of Ex. P-1. There will be no order as to 
costs. 
Petition allowed, 
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RAMAPRASADA RAO AND 
NATARAJAN, JJ. 
The Commissioner, Hindu Religious 
and Charitable Endowments. Madras. Ap- 


pellant v. V. Krishnaswami and another, 
Respondents. 
Appeal No, 502 of 1968. D/- 7-3-1974.* 
_ _, (A) Civil P. C., (1908), S. 11 — Res 
judicata — Dismissal of proceeding bv 
Tribunal for default of appearance and not 
on merits — Order does not operate as res 
udicata in subsequent suit, AIR 1965 
‘Mad 62 (FB) and AIR 1969 SC 971 and 
1971-1 Mad LJ (SC) 49, Rel. on. 
i (Para 12) 
(B) Civil P, C. (1908), O. 9, R. 9 — 
Dismissal for default — Fresh action in- 
stituted by defaulter — Plea of bar 
under Rule 9 can be waived by opposite 
party. (Para 14) 


Cases Referred: : Chronological] Paras 
1971-1 Mad LJ (SC) 49 = 1971-1 SCR 128 


8 
AIR 1969 SC 971 = (1969) 3 SCR 906 12 
AIR 1965 Mad 62 = 1964-2 Mad LJ 157 

(FB) 12 


AIR 1917 Mad 950 = 31 Mad LJ 219 14 

Asst. Govt. Pleader, for Appellant: R. 
Sundaralingam, for Respondents. 

NATARAJAN, J.:— The Commis- 
sioner, Hindu Religious and Charitable 
Endowments. Madras, the first defendant 
in O. S. 10 of 1965 on the file of the Court 
of the Subordinate Judge of Dindigul, is 
the appellant. The controversy in the 
suit instituted by the plaintiff related to 
the office of hereditary trustee of Sri 
Kaliamman temple situate in Andipatti 
village in Periakulam taluk. 


2. The case of the plaintiff was 
that the Sri Kaliamman temple which 
was an ancient institution was always be- 
ing managed by a hereditary trustee and 
that it was the family of the plaintiff 
which was managing the temple and its 
affairs as hereditary trustee for a long 
number of years. According to the plain- 
tiff his great-grandfather was originally 
managing the temple as hereditary trus- 
tee and after him the plaintiffs grand- 
father Perumal Naicker was in manage- 
ment and after his grandfather’s time the 
plaintiffs father Velappa Naicker was 
managing the affairs of the temple as 
hereditary trustee for about 40 vears. It 


*(Against decree of Sub J., Dindigul, D/- 
15-3-1968}. F 
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was the further case of the claintiff that 
after his father’s death he took over the 
management of the temple as hereditary 
trustee and has been in uninterrupted 
management of the same for very many 
years. In the year 1939. the temple was 
declared to be an excepted temple by 
the Hindu Religious and Charitable En- 
dowments Board and while deciding the 
character of the temple the Board had 
also determined the nature of the office of 
the trustee and had accepted the hold- 
ing of the office of trustee by the plaintiff 
as one done in the exercise of his vested 
right as hereditary trustee. According 
to the plaintiff when this was the settled 
State of affairs the Area Committee of 
Madurai, without any notice or intima- 
tion to him, appointed the second defen- 
dant in the suit as a non-hereditary trus- 
tee and this fact came to be known to the 
plaintiff only when the second defendant 
took steps through the Area Committee 
to obtain, possession of the temple and 
the temple properties from the plaintiff. 
At once the plaintiff sought the interven- 
tion of the Deputy Commissioner, Hindu 
Religious and Charitable Endowments 
Board, Madurai and prayed that no certi- 
ficate for possession of the temple and its 
properties should be granted in favour of 
the second defendant. The Deputy Com- 
missioner however disregarded the plea 
of the plaintiff and issued a certificate in 
favour of the second defendant on 21-10- 
1963, This led to the plaintiff filing an 
application O. A. 59 of 1960 before the 
Deputy Commissioner for assailing the 
appointment of the second defendant as a 
non~hereditary trustee by the Area Com- 
mittee when the plaintiff was admittedly 
in possession of the temple and its pro- 
perties in the capacity of hereditary trus- 
tee and when such rights had already 
been recognised as early as 1939. On the 
Deputy Commissioner refusing to inter- 
cede in the matier and dismissing the ap- 
plication of the plaintiff he preferred an 
appeal to the Commissioner but the ap- 
peal also did not meet with success. It 
was thereafter the plaintiff came forward 
with the suit O. S. 10 of 1965 and praved 
for a declaration that he was the heredi- 
tary trustee of Sri Kaliamman temple 
and for having the order of the Commis- 
sioner dated 28-10-1964 in A. S. 6 of 1964 
set aside, 


3. The first defendant resisted the 
suit of the plaintiff and contended that he 
did not accept the contention of the plain- 
tiff that the plaintiffs fore-fathers and 
the plaintiff had been in management of 
the temple for a long number of vears in 
their capacity as hereditary trustees. It 
was averred by the first defendant that 
the records went to establish that in ad- 
dition to the plaintiffs father Veleppa 
Naicker two other persons hy name 
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Muthalagu Pillai and Arunachalam Chet- 
tiar had also functioned as trustees in res- 
pect of the temple and as such the claim 
of the plaintiff that his father had been 
solely in Management of the temple as 
hereditary trustee was not tenable. The 
first defendant therefore contended that 
the Area Committee was well within its 
rights in having appointed the second de- 
fendant as a non-hereditary trustee and 
that the plaintiff was not entitled to ques- 
tion the appointment of the second de- 
fendant. Yet another defence that was 
taken by the first defendant wae that on 
a former occasion the plaintiff had at- 
tempted to get a declaration from the De- 
puty Commissioner, Tanjore, of the here- 
ditary nature of his office of trusteeship 
and had failed therein and as such the 
order passed by the Deputy Commissioner 
in those proceedings had become final. It 
was therefore urged ‘by the first defen- 
dant that the plaintiff was estopped from 
traversing covered ground once again and 
that the suit instituted by him was barred 
iby res judicata, 


4. In a seperate written state- 
ment the Second defendant also opposed 
the claim of the plaintiff to be entitled, to 
act ag the hereditary trustee of the tem- 
ple. The second defendant averred that 
the management of the tample had al- 
ways been vested in the representatives 
of the three communities of Pillaimars, 
Chettiars and Naickers. that the peria- 
thanakarars of each of the communities 
had alwavs been managing the affairs of 
the temple jointly with each other and 
that therefore the claim of the plaintiff 
that he and his fore-fathers had been in 
exclusive management of the temple as 
hereditary trustees was not a genuine 
claim. The second defendant also con- 
tended that the prior action of the Board 
in having recognised the temple as an 
excepted one had nothing to do with the 
question as to whether the office of trus- 
tee attached to the temple was a heredi- 
tary or- mon-hereditary cne and that 
therefore the plaintiff was not entitled to 
sustain, his claim: for the hereditary trus- 
teeship of the temple on the earlier deci- 
sion of the Board accepting the temple 
to be an excepted institution. 


5. On the pleadings of the parties. 
the learned Subordinate Judge set the 
following issues for trial: 

1. Whether the plaintiff is the heredi- 
tary trustee of the suit temple? 

2, Whether the order of the Board, 
dated 31-7-1939. is final and binding on 
the Commissioner ? 

3. Whether the suit is barred by res 
judicata by reason of dismissal of the 
plaintiff's Petition beZore the Deputv Com- 
missioner, Tanjore ? so hg 
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4, Whether the order appointing the 
second defendant is not legal and valid? 


5. Whether the plaintiff is entitled to 


. the declaration prayed for ? 


6. To what relief, if any. is the plain- 
tiff entitled ? 
After due consideration of the evidence 
adduced by both sides the learned Sub- 
ordinate Judge held that the earlier order 
of the Board, Ex. A-4. holding the temnle 
to be an excepted temple did not eston 
fhe Commissioner from going into the 
question as to whether the office of 
trusteeship of the temple was hereditary 
or non-hereditary and accordingly found 
issue No, 2 against the plaintiff. As re- 
gards issue No. 1, the learned Subordi- 
mate Judge found that there was a large 
volume of acceptable evidence in sunport 
of the plaintiffs claim that he was a 
hereditary trustee of the temple and 
therefore found this issue in favour of 
the plaintiff. With reference to issue 
No. 3, the learned Subordinate Judge 
held that the prior proceedings instituted 
by the plaintiff before the Deputy Com- 
missioner, Tanjore. which resulted in an 
order of dismissal against the plaintiff 
did mot operate as res judicata so as to 
disentitle the plaintiff from instituting 
his present action. In view of his con- 
clusion on issues"l and 3 the learned Sub- 
ordinate Judge held on issues 4 and 5 
that the order appointing the second de- 
fendant as mon-hereditary trustee was 
not legal and that therefore the plaintiff 
was entitled to a declaration in his favour 
as prayed for. He therefore gave a de- 
cree in favour of: the plaintiff and it is 
as against that judgment and decree the 
first defendant has come forward with 
this appeal. 


6. The two material questions that 
arise for consideration in this appeal are 
= whether the plaintiff has established 
that he and his forefathers had been 
managing the affairs of the temple as 
hereditary trustees and whether the 
prior proceedings before the Deputy Com- 
missioner, Tanjore disentitle the plaintiff 
in any manner from instituting the. suit 
for a declaration of his right as heredi- 
tary trustee. 


[After considering the evidence his Lord- 
ship proceeded] 

7. It is thus seen that there is a 
preponderance of evidence. both oral and 
documentary. in support of the case of 
the plaintiff that his forefathers during 
their lifetime and he after their lifetime 


- have been in charge of the affairs of the 


temple as hereditary trustees, It js in 
view. of such overwhelming evidence in 
support of the plaintiffs case that Thiru 
Kumaraswami, the learned Assistant 
Government Pleader, appearing for the 
appellant, did not, and in our: opinion, 


H. R. & C. E. Commr. v. V. Krishnaswami (Natarajan J.) {Prs. 5-8] Mad. 169 


rightly. rest the case of the first defen- 
dant on anv. criticism regarding the merits 
of the contention of the plaintiff that he 
is entitled to hold office as hereditary 
trustee of the temple. but instead chose 
to assail the judgment of the learned Sub- 
ordinate Judge on the technical ground 
that the plaintiff, bv reason of the ad- 
verse decision against him in the prior 
proceedings jnstituted by him before the 
Deputy Commissioner, Tanjore, was dis- 
entitled from instituting a fresh suit for 
a declaration of his right to be the heredi- 
tary trustee of the temple. This takes 
us to the second point which, as we have 
already stated, arises for consideration im 
the appeal. 


8. To appreciate the argument of 
Thiru Kumaraswami. it is necessary to 
make reference to the prior proceedings 
which were instituted by the plaintiff be- 
fore the Deputy Commissioner. Taniore. 
The sheet-anchor of the first defendant’s 
case in this behalf is the two documents, 
Exs. B-6 and B-7. Ex, B-6 is the appli- 
cation made by the plaintiff to the De- 
puty Commissioner, Tanjore. praying for 
an order in his favour declaring him -the 
hereditary trustee of the Sri Kaliamman 
temple. It is not known under what cir- 
cumstances the plaintiff made this ap- 
plication. He has however stated therein 
that his forefathers, generation after 
generation, were the hereditary trustees 
of the temple, that he himself from the 
time of his father’s death in 1953 had 
been. in possession and management of 
all the properties of the temple and that 
as per the directions of the Assistant Com- 
missioner, Madurai, he was making that 
application to the Deputy Commissioner 
for a declaration that he was entitled to 
hold office as hereditary trustee of the 
temple. The plaintif has specifically 
stated therein that there was no respon- 
dent to be impleaded in the application. 
Though the plaintiff had made such an 
application he does not appear to have 
pursued it as is made clear by the order 
of the Deputy Commissioner in Ex. B-7. 
Ex. B-7 reads as follows :— 


“This case having come on for final 
hearing on 1-8-1957 in the presence of Sri 
R. Pechimuthu Pillai. one of the objec- 
tors and the applicant having been ab- 
sent and having stood over for considera- 
tion to this day, the Deputy Commis- 
sioner after considering all the materials 
placed before him passes the following 
order: The application be and is hereby 
dismissed. 


- A. Sekkarai, Dy Commissioner”. 
Placing reliance upon this order the con- 
tention of Thiru Kumaraswami is that in- 
asmuch as this pronouncement by the De- 
puty Commissioner had become final, the 
plaintiff is barred bv res judicata from 
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instituting fresh action in respect of the 
same relief. In order to contend that the 
principle of res judicata enunciated in 
Section 11, Civil P. C. is not confined to 
suits alone, but has a wider application 
and will be attracted to all matters which 
come up before a Tribunal for decision. 
Thiru Kumaraswami places reliance on 
the decision of the Supreme Court 
in Bhuvanarayanaswamivari Temple v. 
Bhavanarayanacharyulu, 1971-1 Mad LJ 
(SC) 49. It has been stated therein that 
the doctrine of res judicata is not con- 
fined to a decision in a suit but it applies 
to decisions in other proceedings as well. 


9, To meet this argument of Thiru 
Kumaraswami, Thiru R. Sundaralingam 
the learned counsel for the plaintiff would 
contend that the order passed under 
Ex. B-7, is not one passed on merits and 
consequently one of the fundamental and 
prerequisite features for the application 
of the doctrine of res judicata is not satis- 
fied and therefore the ist defendant is 
not entitled to flourish Ex. B-7 against 
the plaintiff and contend that the plain- 
tiffs suit ig barred by res judicata. 


10. On a consideration of the 
matter, we find that there is considerable 
force in the stand taken by Thiru 
Sundaralingam, it is needless for us to 
say that if the doctrine of res judicata is 
to be held attracted to an action so as to 
disentitle the party instituting the action 
from claiming any relief thereunder. the 
former decision on the basis of which the 
doctrine of res judicata is invoked must 
be one where the matter directlv and 
substantially in issue in the latter action 
had been directly and substantially in 
issue in the former action as well. that 
the action must have been between the 
same parties under whom they or anv of 
them claim. that they should have Hti- 
gated under the same title. that the liti- 
gation should have been in a Court com- 
petent to try such subsequent suit and 
that the former decision had been render- 
ed after the issue had been heard and 
finally decided by such Court. We do not 
find anything in Ex. B-7, to warrant the 
conclusion that the Deputy Commissioner 
who passed that order heard the matter 
in full and rendered his decision on 
merits. Though a reference is made to 
an objection filed by one of the objectors 
to the petition the order itself does not 
disclose that the Deputy Commissioner 
applied his mind to the objections raised 
by the objector and after due considera- 
tion of the said objections he passed the 
order against the plaintiff on merits an 
-dismissed his application. Unless all the 
essential features which are made men- 
tion of in Section 11, Civil P. C. are 
found to exist in the earlier order, which 
is sought to be pressed into Service to m= 


A.I R. 


voke the doctrine of res judicata, the con- 
tender cannot be heard to say that the 
former decision must prevail over the 
later action as well. 


11. As a matter of fact. the 
Supreme Court itself has held in the case 
referred to above Bhavanarayanaswami- 
vari Temple v, Bhavanarayanacharyulu, 
1971-1 Mad LJ 49 (SC) that the question 
as to how far a decision which is render- 
ed in other proceedings will bind the 
parties depends upon other considerations, 
one of which wilk be whether that deci- 
Sion determines substantial rights of par- 
ties and the other is whether the parties 
were given adequate opportunities to 
establish the rights pleaded by them. 


12. We may also refer te another 
decision of the Supreme Court in Shiva- 
shankar v, Baikunth Nath Singh, AIR 
1969 SC 971. wherein it has been held 
that before a plea can ve held to he barred 
by res judicata that plea must have been 
heard and determined by the Court. In 
Chenniappa Mudaliar v, C.I. T. Madras, 
1964-2 Mad LJ 157 = (AIR 1965 Mad 62) 
a Full Bench of this Court has held. while 
dealing with a matter which arose under 
the Income-tax Act, that the dismissal of 
a case for default Can in no sense amount 
to an adjudication on its merits. quite un- 
like a case of ex parte decision, where 
there is an adjudication on the merits 
and that the former cannot overate_as res 
judicata while the latter would. We are 
therefore unable to accept the contention 
of Thiru Kumaraswami that the order in 
Ex. B-7 would operate as res judicata to 
the suit instituted bv the plaintiff 


13. Thiru Kumaraswami would 
howeve: contend that even if Ex, B-7 
does not sperate as res judicata it would 
nevertheless debar the plaintiff from in- 
stituting the present action by reason of 
the provisions contained in O. 9. R. 9. 
Civil P. C. His contention is that inas- 
much as the nlaintiff failed to appear be- 
fore the Deputy Commissioner on the 
hearing day while the objector to the 
petition was present. the plaintiff. in view 
of the salutary principle of law Taid down 
in Order 9, Rule 9. Civil P. C. is pre- 
cluded from bringing a fresh action in 
respect of the same matter and that as 
long as the order passed under Ex, B-7 
did not stand set aside the plaintif will 
have no right to file a fresh action in 
respect of the same relief. Even with 
regard to this contention we are unable 
to agree with Thiru Kumaraswami. 
Though the Deputy Commissioner had 
dismissed the application of the plaintiff 
= fix, B-6, by his order Ex. B-7, the said 
order does not seem io have been acted 
upon at alL: No steps had been taken 
by the Deputy Commissioner to wrest the 
management -of the temple from the 


-w 
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plaintiff and entrust it in the hands of 
persons appointed by the Board. Even 
the objector who would not consent to 
the plaintiff getting an order in his 
favour declaring him to be the heredit- 
ary trustee of the temple does not appear 
to have taken any action to enforce the 
order passed in Ex. B-7. From the re- 
cords filed as exhibits in the case it is 
seen that the plaintiff has continued to 
function as the trustee of the temple and 
managed its affairs all along, As a matter 
of fact, the Board itself has called for 
contribution from the plaintiff in respect 
of the suit temple even subsequent to the 
order under Ex. B-7. This is manifested 
by the demand notice Ex. A-10 dated 
17-5-1958, and the reminder notice Exhi- 
bit A-11 dated 6-8-1959. Over and above 
all these things it is seen that when the 
plaintiff came forward with his application 
O. A. 59 of 1960 before the Deputy Com- 
missioner the Board did not take the stand 
that by reason of the former order under 
Ex. B-7, rejecting the claim of the plain- 
tiff to function as the hereditary trustee of 
fhe temple he was not entitled to seek a 
fresh declaration from the Deputy Com- 
missioner. Even so, the Commissioner 
also in the appeal preferred before him 
did not consider the question as to wae- 
ther the former decision against the 
plaintiff disentitled him from seeking for 
a Similar relief in his favour. This de- 
fence viz., that Ex. B-7 stood in the wav 
of the plaintiff seeking a fresh declara- 
tion in his favour was raised for the first 
time only when the first defendant filed 
his written statement in the suit filed by 
the plaintiff. Even as in the case of res 
judicata a defence in respect of an action 
under Order 9, Rule 9, Civil P. C.. is 
not an inexhorable or inflexible defence 
in the sense that such a defence can be 
invoked as an answer to a claim made by 
a party in an action at any stage of the 
proceedings and that the invoking of such 
a defence cannot be trammelled by any 
other rule of law. Of necessity the ap- 
plication of such doctrines of defence 
must have relevancy to the conduct of 
parties and cannot be worked out in 
vacuum, Inasmuch as the Deputv Com- 
missioner and the first defendant had 
failed to treat Ex. B-7. as a bar to the 
subsequent action instituted by the plain- 
tiff, it must be held that they had waived 
such a defence and if thev had so waived, 
it will not be open to them to raise that 
objection at a later stage. i.e.. when the 
plaintiff came forward with the suit, 


14. A Bench of this Court in 
Moturi Seshayya v. Venkatadri Apparao, 
31 Mad LJ 219 = (ATR 1917 Mad 950) 
has held that the plea of res iudicata is 
one which dees not affect the jurisdiction 
of the Court and it is onlw a plea in bar 
of a trial of a suit or an issue as the case 
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may be, which a party is at liberty to 
waive. Even so in respect of a plea 
under Order 9, Rule 9. Civil P. C.. it 
is one which a party can choose to waive 
and defend a later action on the strength 
of his case and on the merits of the con- 
troversy. Having invited the Court to 
render a decision on merits it will be most 
inequitable if the party is allowed to fall 
back upon a technical mlea and oppose an 
action of the other party when such a plea 
was wholly available to him even at the 
very inception of the action and which 
plea he failed, to put forward and instead 
chose to hazard a decision of the case on 
merits. We are therefore clearly of the 
opinion that the further contention of 
Thiru Kumaraswami that even if Ex. B-7 
will not operate as res judicata to the suit 
instituted by the plaintiff. it would never- 
theless preclude the plaintiff. under 
Order IX, Rule 9, Civil P. C., from 
coming forward with the action cannot 
be sustained. The resultant position will 
therefore be that the plaintiff succeeds on 
both the points which arise for conside- 
ration in appeal. In the result. we find 
that the appeal is devoid of merits. Con- 
sequently the appeal will stand dismissed. 
There will be no order as to costs. 
Appeal dismissed. 
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V. RAMASWAMI. J. 

C. Veerabahu Pattar. Appellant v. 
P. Eswara Pillai. Respondent. 

Second Appeal No. 1300 of 1971, D/- 
7-3-1974.* 

(A) Limitation Act (1963). S. 18 — 
“Acknowledgment of liability” — Assign- 
ment of mortgage —- Mere transfer of the 
right in the mortgage would not amount 
to an acknowledgment of liability. 


Though the document under conside- 
ration specifically referred to the original 
mortgage executed by the mortgagor. the 
recitals about the fact of purchase of the 
mortgagee’s rights in Court auction by 
the vendor under that document and the 
reference to the assignment by wav of 
Sale of the vendor’s othi right would only 
be descriptive of the interest assigned 
and would not amount to an acknowledg- 
ment of the liability of the subsisting 
mortgage to be redeemed, To hold other- 
wise would mean that all cases of assign- 
ment of mortgages, if thev had been 
made before the expiry of the period of 
limitation, would amount to an acknow- 
ledgment of the liability, though there 
was no intention on the part of the par- 


*(Avainst decree of Dist. J.. Kanyakumari 
at Nagarcoil, in Appeal No. 124 of 1969). 
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ties to admit the jural relationshin in 
that regard. (AIR 1967 SC 935. Follow- 
ed). (Para 8) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1482 = (1971) 2 SCR 623 7 
AIR 1967 SC 935 = (1967) 2 SCJ 431 8,9 
AIR 1961 SC 1236 = (1962) 1 SCR 140 7 
AIR 1953 Trav Co 244 5 
(1937) 27 Tray LJ 961 6 
(1932) 22 Trav LJ 1095 6 
AIR 1924 All 458 = 89 Ind Cas 118 4 


JUDGMENT :— The plaintiff is the 
appellant. The suit was filed for redemp- 
tion of a mortgage dated 12-3-1079 M. E. 
executed by one Subramania Nambiar, 
son of Pichan Nambiar. in favour of one 
Velayudham Pillai, for a sum of 5.000 Fs. 
The plaintiff claims to be a successor-in- 
interest of the equitv of redemption. In 
execution of a decree against the mort- 
gagee Velayudham Pillai. his rights as a 
mortgagee in the suit property were 
brought to sale and purchased by the de- 
cree-holder in 1926 in Court auction. The 
decree-holder auction purchaser sold his 
rights under Ex. A-l, on 8-2-1102 M. E. 
in favour of one Sakkiamma Pillai, the 
maternal grandmother of the defendant, 


2. The only point that survives 
for consideration in this second appeal is 
one of limitation. The defendant con- 
tended that the mortgage executed on 
12-3-1079 M. E., (year 1963) is barred by 
limitation. The plaintiff contended that 
Ex. A-1 dated 8-2-1102 M. E. executed by 
the Court auction purchaser in favour of 
Sakkiamma Pillaji amounts to an acknow- 
ledgment and, therefore. the suit is in 
time. There is no dispute that if Ex. A-1 
amounts to an acknowledgment. the suit 
would be in time. But the question for 
consideration is whether Ex. A-1 amounts 
to an acknowledgment of liability to be 
redeemed. The deed is styled as a deed 
of sale of ‘othi rights executed bv the 
Court auction purchaser jin favour of 
Sakkiammg Pillai. to whom the defen- 
dant claims to be the legal heir. The 
document is in Malayalam, and transla- 
tion of the same reads as follows: 


“The patta for the schedule property 
is in the name of Pichan Subramania 
Nambiar. The pattadar’s family has got 
karanmai rights over the schedule pro- 
perty. The property including the melwa- 
ram yight of 5/8 kottas 6 nazhis of paddv 
was othied to Velayudham Pillai. son of 
Sivasankara Pillai, by Subramaniam Nam- 
biar under document No. 612 of the 
Nagarcoil Registrar Office and dated 10th 
Alpasi 1079. The right as per the said 
othi document was devolved on me. who 
is the plaintiff in O. S. 155 of 1913 as per 
Court sale on O. S. 155 of 1915 on the file 
of the Principal District Munsif Court, 
Nagarcoil. The sale was made absolute 
on 14th Kanni 1094. I got the sale certi- 
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ficate and I obtained delivery on 2işf 
Thulam 1094 and accordingly I am in 
enjoyment and I am paying tax. As such 
I assign by way of sale. of mv othi right 
Of 5,000 Fs. which I have over this pro- 
perty as described above, without re- 
course for a sum of 9,000 Fs received as 
under—1, 1284/4 Fs. reserved to be paid 
to Subramania Pillai to whom I have 
given the property on lease. 4. 387-1/4 F's 
received aS ready cash. 


Therefore the said person shall enjoy 
the property from this date as a sale of 
othi right. She shall directly receive the 
pattom from Subramania Pillai. She 
shall pay the arrears of tax from 1102. 
The othi deed in respect of this property, 
the sale certificate and the delivery list 
are handed over. Five sheets of certified 
copy of execution proceedings in ©, S. 155 
of 1913, three sheets of the said othi 
document No, 512 of 1079. 3 receipts for 
the tax paid by me for the period of 1094 
to 1101 tax receipt book I are handed 
over, 


I have not created any encumbrance 
over the said othi righs.” 
Section 18 of the Limitation Act is to the 
effect— 


“(1) Where. before the expiration of 
the prescribed pericd for a suit or appli- 
cation in respect of anv property or right, 
an acknowledgment of liability in respect 
of such property or risht has been made 
in writing signed by the party against 
whom such property or right is claimed, 
or by any person through whom he 
derives his title, or liability a fresh period 
of limitation shall be computed from the 
time when the acknowledgment was so 
signed.” 


3. It is not in dispute in this case 
that Ex. A-1 wasaexecuted within the 
period prescribed fn the suit for redemp- 
tion. It is also not in dispute that if that 
document amounted to an acknowledgment 
of liability. the acknowledgment was bv a 
person competent to make that acknow- 
ledgment, The only dispute between the 


‘ parties wag whether it amounted to an 


acknowledgment of a subsisting mortgage 
with a liability to redeem. The lower ap- 
pellate Court held, differing from that of 
the trial Court. that the references to the 
original mortgage and the purchase of 
the mortgagee’s right in Court auction 
and the transfer of the mortgagee’s rights 
under the document are only descriptive 
of the right conveyed. and did not amount 
to an acknowledgment of the lability. 
The learned counsel for the respondent 


in this case supported this view of the © 


lower appellate Court. But the learned 
counsel for the appellant contended that 
on the date of sale. the vendor had only 
a othi right and that she conveved only 
that right under that document, and that, 
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therefore, the document amounted to an 
acknowledgment of liability. Before deal- 
ing with the specific recitals in this docu-~ 
ment itself, it would be useful to refer 


“to the decisions cited by the Bar. which 


re. 


` 
+ 
~ 


considered the effect of similar documents. 


4. In Sidhari Ram v. Gargi Din 
AIR 1924 All 458 also the question for 
consideration was whether the assignment 
of the mortgagee’s rights amount to an 
acknowledgment of the liability of the 
original mortgage. In that case, under a 
document, the mortgagee purported to 
sell his rights as mortgagee to the defen- 
dants in that suit and that sale deed was 
relied on as an acknowledgment in the 
suit filed for redemption. A Division 
Bench of the Allahabad Hish Court held 
that the very fact of the mortgagee’s sell- 
ing his mortgage rights was an express 

acknowledgment of the existence of a 
subsisting mortgage and of subsisting 
rights which he was competent to sell, 
and the fact that the purchaser also pur~ 
chased only that mortgagee’s right was 
an acceptance on his behalf of an existing 
mortgage, and it would amount to an ac- 
knowledgment, which would save the suit 
from the bar of limitation. 

- 5. This decision was followed: in 
Padamanabha vi. Lakshmi, AIR 1953 Trav 
Co 244, which also considered the deed of 
assignment by a mortgagee of existing 
mortgage rights and held that such a 
deed of assignment would constitute a 
valid acknowledgment and save the suit 
from the bar of limitation. 


6. It is not necessary to refer in 
particular to the facts in Nilamma Pillai 
v. Raman Pillai, (1932) 22 Trav LJ 1095 
and Padmanabha v. Krishna Pillai. (1937) 
27 Trav LJ 961. Suffice it ta say that 
these two decisions also dealt with the 
assignment of the mortgagee’s rights and 
those assignments were considered to be 
acknowledgments of the mortgage and 
the liability to be redeemed. 


7. The scope of Section 19 of the 
Limitation Act. 1908, itself was consider- 
ed by the Supreme Court in S. F. Mazda 
v. Durga Prosad. AIR 1961 SC 1236 and 
L. C. Mills v. Aluminium Corporation of 
India. AIR 1971 SC 1482. It was held in 
these decisions that a statement on which 
a plea of acknowledgment is based must 
relate to a present subsisting liability, 
though the exact nature of or the specific 
character of the said liability mav not be 
indicated in words, and words used in the 
acknowledgment must, however. indicate 
the existence of jural relationship þe- 
tween the parties such as that of debtor 
and creditor. and it must appear that the 
statement is made with the intention to 
admit such jural relationship. They also 
added that such intention can be inferred 
by implication from the nature of the ad- 
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mission, and need not be expressed in 
words, and if the statement is fairly clear, 
then the intention to admit jural relation- 
ship may be implied from it. 


8. In Tilakram v. Nathu, AIR 
1967 SC 935, the Supreme Court consi- 
dered all the earlier decisions with re- 
ference to the assignment of the mortga- 
ges. Shortly stated, with reference to 
the assignment of the mortgagee’s rights 
(which was considered in that judgment). 
the facts were these: One Taia Hazari 
mortgaged certain properties in favour of 
one Dharmadas to secure the repayment 
of an aggregate sum of Rs. 1.290. The 
mortgagee died, leaving him surviving 
his son Parameshwardas, who sold under 
a document dated 16-8-1902 in favour of 
one Hira Singh and others his mortgage 
rights, The deed recited the mortgages 
executed by the said Taja Hazari in fav- 
our of Dharamadas, the fact of Para- 
meswardas being in possession as the suc- 
cessor-in-title of Dharmadas, the sub- 
mortgage executed by Parameshwardas 
on 8-4-1902, and the fact by the said deed 
dated 16-8-1902, he was selling his mort- 
gage rights for Rs. 1.290. Considering 
the question as to whether these state- 
ments in the document amounted to an 
acknowledgment of subsisting mortgages 
executed by Taja Hazari, the Supreme 
Court observed— 


“These statements were clearly made 
for the purpose of describing his own 
rights which he was selling under this 
deed. But there is nothing in this docu- 
ment to show that he referred to the said 
mortgages with the intention of admitting 

jural relationship with his mortgavors, 
and, therefore, of his subsisting liability 
as the mortgagee thereunder of -being re- 
deemed,” 


This decision is strongly relied on by the 
learned counsel for the respondent. It 
appears to me that this decision is on all 
fours to the facts of the present case. 
Though the document now under consi- 
deration specifically referred to the ori- 
final mortgage executed by Subramania 
Mudaliar, the recitals about the fact of 
purchase of the mortgagee’s rights in 
Court auction by the vendor under that 
document and the reference to the assign- 
ment by way of sale of the vendor’s othi 
right of 3,000 Fs. would only be descrip- 
tive of the interest assigned and would 
not amount to an acknowledgment of the 
liability of the subsisting mortgage to be 
redeemed. Mere transfer of the right in 
the mortgage is not enough to conclude 
that it would amount to an acknowledg- 
ment of liability. The learned counsel 
for the appellant submitted that the legal 
consequence of the statement of the ven- 
dor that she has got only a othi right will 
be that she has the right to redeem, and 
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this legal consequence need not be stated 
in express words in the document itself. 
But the learned counsel was unable to 
Show ag to how the document would have 
recited if the parties deliberately did not 
want tọ make it an acknowledgment of 
liability, but. wanted to convey only that 
much of a right which the vendor had. 
In all assignments of mortgages. the mort- 
Zagee could only convey the right. title 
and interest which he had. If the argu- 
ment of the learned counsel is to be ac- 
cepted, all cases of assignment of mort- 
gages. if they had been made before the 
expiry of the period of limitation. would 
amount to an acknowledgment of the 
liability, though there was no intention 
On the part of the parties to admit the 
jural relationship in that regard. The 
decision of the Supreme Court is clearly 
against this proposition of the learned 
counsel, 


9. The only other distinction 
which the learned counsel could point out 
from the decision of the Supreme Court 
is that at the end of the document we find 
a recital to the effect that the vendor had 
hot created any encumbrance over the 
said othi rights. I do not consider that 
this will in anv way distinguish the case 
from the one decided by the Supreme 
Court in Tilakram v. Nathu, AIR 1967 
SC 935. In fact, even in that case, there 
Was a sub-mortgage executed bv the ori- 
gina] mortgagee, which was referred to 
in that document in order to show that 
the transferor had created an encumbr- 
ance over the same. In this case the 
transferor states that she had not encum- 
bered the othj rights. It follows. there- 
fore, that the sale deed Ex. A-1 does not 
amount to an acknowledgment of liabi- 
ity. . 


10. In the result, the judgment 
and decree of the lower appellate Court 
are confirmed, and the second appeal is 
dismissed, ‘There will be no order as to 


costs, No leave, 
Appeal dismissed. 
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) NATARAJAN, J. 
Krishnakumar, Petitioner v. N. 
Goverdhana Naidu and another, Respon- 
dents. 
Civil Revn. Petn. No. 1646 of 1973. 
D/- 25-1-1974. 


(A) Civil P. C. (1908), Section 11 and 
Order 22, Rule 5 — Legal representatives 
— Substitution of a person as a legal re- 
presentative — Whether substitution ope- 
rates as res judicata. 


AS/AS/A27/75/SVM. 


Krishnakumar v. N. G. Naidu (Natarajan J.) 
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Though a duty is cast by O. 22, R.5 
on the Court to determine who is the 
legal representative of a deceased, there 
need not be a comprehensive and exhaus- 
tive enquiry to determine the person who 
could be properly designated the legal 
representative of a deceased party in a 
pending action, for the simrle reason that 
any decision so rendered by a Court in 
pursuance of an enquiry under O. 22, R. 5 
has its inherent limitations, The recogni- 
tion of a rival contender as the legal] re- 
presentative of a deceased party in a 
pending action is only to facilitate the 
early disposal of the pending action. Any 
recognition of right given by a Court in 
such a proceeding will not confer rights 
on the recognised representative in the 
estate or property of the deceased per- 
son, nor will such a finding operate as res 
judicata in subsequent proceedings. _ The 
verv fact that no appeal is provided from 
an order passed under Order 29. Rule 5 
will go to show that the order cannot be 
characterised as one ‘finally decided. by a 
Court’ as contemplated in S. 11. (Para 5) 


Therefore all that is required of a 
Court before which there is a contest as 
to who is the proper legal representative 
of a deceased plaintiff or defendant ig to 
find out as to who has got a Prima facie 
claim to represent the estate of the de- 
ceased and to confer on him the Status of 
the legal representative of the deceased 
party. . (Para 6) 
Cases Referred: Chronological Paras 
ATR 1963 Pat 390 9 
AIR 1939 Lah 580 = 186 Ing Cas 145 9 
AIR 1937 All 192 = 1936 AIl LJ 1381 8 
ATR 1925 Mad 456 = 921 Mad LW 21 T1 
AIR 1923 Rang 114 = T Bur LJ 272 7 
AIR 1922 Lah 175 
(1906) ILR 28 All 109 = 1905 All WR ae 


R. Dhandapani, for Petitioner: T. S, 
Ramu, for Respondents. 

ORDER :— The question for conside- 
ration in this revision petition is whe- 
ther the order of the Subordinate Judge, 
Tirupattur, in I. A. No. 521 of 1972 in 
O. S. 41 of 1968, on the file of his Court 
holding that the revision petitioner is 
not the legal representative of the de- 
ceased second defendant is a sustainable 
order or not. 


2. Respondents 1 and 2 herein who 
were arrayed as the plaintiff and first de- 
fendant in the suit are brothers and are 
the grandsons of the deceased second. de- 
fendant through her daughter. The first 
respondent as plaintiff filed the 
partition and separate possession of his 
one-fourth share in the A schedule pro~ 
perty and half share in the B schedule 
property. It is not disputed that the first 
defendant is entitled to the remaining 
half share in the B schedule property and 
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one-fourth share in the A schedule pro- 
perty. It is also the common case of par- 
ties that the second defendant was solely 
entitled to the remaining half share of 
the A schedule property in pursuance of 
a registered will executed bv her sister 
Balambal on 2-6-1928. She was made a 
party to the suit inasmuch as she was in 
joint possession of the A schedule pro- 
perty along with the plaintiff and the first 
defendant. 


3.- After the trial of the suit was 
over and the suit was posted for juđs- 
ment, the second defendant died on 21-2- 
971. Preliminary decree in the parti- 
tion suit was nevertheless passed on 27-2- 
1971. Thereafter the plaintiff filed I. A. 
521 of 1972 under Order 22, Rule 4. Civil 
P. C. praying that his minor son the peti- 
tioner in this revision petition be implead- 
ed as the legal representative of the de- 
ceased second defendant. The case set 
up by the plaintiff in the affidavit filed 
in support of the application is that on 
19-1-1971, the second defendant executed 
a registered will Ex. A-1 bequeathing 
her half share in the A schedule property 
to the revision petitioner and as such the 
revision petitioner was entitled to be 
brought on record as the legal represen- 
tative of the deceased second defendant. 
The application was vehemently opposed 
by the first defendant on the ground that 
the will, despite its registration. was 
brought about by fraud, undue influence 
and coercion and that as such the revir 
sion petitioner ought not to be given re- 
cognition as the legal representative of 
the second defendant and brought on re- 
cord. 


4, On account of the rival conten- 
tions of the parties about the legality and 
validity of the will. the learned Subordi- 
nate Judge proceeded to record detailed 
evidence on both parties in support of 
their respective contention and ultimate- 
ly he held for several reasons set out by 
him in his order that the will on which 
reliance was placed to get recognition of 
the petitioner as the legal representative 
of the deceased second defendant must 
have been brought about by either fraud 
or undue influence and therefore the re- 
vision petitioner cannot be recognised as 


the legal representative of the deceased. 


second defendant and brought on record. 
Agerieved by this order, the revision 
petitioner has come forward with this 
revision. 


5. I am afraid that the learned 


\> Subordinate Judge has completely mis- 


construed the purport and object of O. 22, 
R. 3 and R. 4 and the scope of the en- 
quiry that has to be conducted as con- 
templated under O. 22, R. 5. C. P. Code, 
when there are rival claimants for setting 
recognition of the Court as the legal re- 
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presentative of a deceased plaintiff or de- 
fendant in a pending action. 
Order 22, Rule 5 reads as follows: 


“When a question arises as to whe~ 
ther any person is or is not the legal re- 
presentative of a deceased plaintiff or a 
deceased defendant, such question shall 
be determined by the Court............ á 
It is needless to say that though a duty is 
cast by Rule 5 of Order 22 on the Court 
to determine who is the legal representa~ 
tive of a deceased, plaintiff or deceased 
defendant, there need not be a compre- 
hensive and exhaustive enquiry to deter- 
mine the person who could be properly 
designated the legal representative of a 
deceased party in a Pending action, for 
the simple reason that any decision so 
rendered by a Court in pursuance of an 
enquiry under Order 22, Rule 5, Civil 
P. C. has its inherent limitations. The 
recognition of a rival contender as the 
legal representative of a deceased party 
in a pending action is onltv to facilitate 
the early disposal of the pending action. 
Any recognition of right given by a Court 
in such a proceeding will not confer 
rights on the recognised representative in 
the estate or property of the deceased 
person, nor will such a finding operate as 
res judicata in subseguent proceedings. 
The very fact that no appeal is provided 
from an order Passed under O. 22. R. 5. 
Civil P. C.. will so to show that the order 
cannot be characterised as one ‘finally 
decided by a Court’ as contemplated in 
Section 11, Civil P. €.” 


6. Therefore, all that is required 
of a Court before which there is a con- 
test as to who is the proper legal re- 
presentative of a deceased plaintiff or 
defendant is to find out as te who has got 
a prima facie claim to represent the estate 
of the deceased and to confer on him the 
status of the legal representative of the 
deceased party. 


OT In Goor Bachan Singh v. Gian 
Singh, AIR 1922 Lah 175 it was held 
that the Court is not bound to make a 
lengthy and elaborate enquiry into the 
question whether the proposed legal re- 
presentative was the legitimate son of 
the deceased, party. The Court further 
observed as follows— 


“For the purposes of O. 22. R. 5. Civil 
P. C., it is sufficient for us to find that 
Gian Singh has succéeded in forcing re- 
cognition of his status upon Mst. Gurdial 
Kaur and that he has intermeddled with 
Ratan Singh’s estate and is actually in 
possession of a portion of it. We ac- 
cordingly direct Gian Singh be brought 
upon the record as the legal representa- 
tive of Rattan Singh”, 
In Maung Po Mva v. Ma Gvan Bon. AIR 
1923 Rang 114. it was held as follows: 
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“The provision of Order 22 seem to 
be framed for the sole purpose of pro- 
viding for the continuance of litigation on 
a party dying or changing his legal cha- 
racter. Jf, under Rule 5 of the order a 
question is raised, at the proper time as 
to who is the legal representative or who 
are the legal representatives then for the 
purpose of the suit, and for that purpose 
oniy, the Court has to decide the point. 
The Court quite obviously cannot under 
the provisions of that Order, come to anv 
binding decision as between the various 
claimants to the estate. All that it can 
decide is who is to represent the estate 
for the purpose of the suit. And once 
the Court has decided on that point. then 
the person the Court adds to the record 
as legal representative for the purpose 
of that suit, just as surely as if he were 
appointed for the purpose by a District 
Judge under the provisions of Section 38 
of the Probate and Administration Act.” 


8. The Allahabad High Court also 
has taken the same view as in Bani Madho 
v. Sri Ram Chandraji, ATR 1937 All 192. 
It held as follows— 

"So far as the two rival claimants 
are concerned. the question as to who was 
the legal representative of the deceased 
was not fully adiudicated upon and could 
be reagitated as between them. There- 
fore, that order was not a final adjudica- 
tion of the right of the parties by the 
Court at all, All that was necessary was 
to bring on the record some person who 
was found to be legal representative of 
the deceased So that the case mav be pro- 
ceeded with and the rights of the oppo- 
site party finally determined”. 


9, As I have stated earlier, any 
decision rendered by a Court purporting 
to give its decision under O. 22, R. 5. Civil 
P. C. will not operate as res judicata. The 
same view has been taken in Parasotam 
Rao v. Janaki Bai. (1906) 28 All 109: 
Dukh Haran v. Dulhin Bihasa, AIR 1963 
Pat 390 and Md. Khan v. Jan Mohammed, 
ATR 1939 Lah 580. 


10.. In the instant case the learned 
Subordinate Judge failed tp note that 
merely by giving recognition to the revi- 
sion petitioner as the legal representative 
of the deceased second defendant. the re- 
vision petitioner will not be entitled to 
automatically proclaim that the will ex- 
ecuted in his favour by the second defen- 
dant is a genuine and valid will and that 
it is unassailable. In the partition suit, 
the second defendant was added only as 
a formal party. No relief was asked for 
against her or in respect of her half share 
in the A schedule property anc the pre- 
liminary decree reads that the plaintiff 
will be entitled to one fourth share in the 
A schedule property and a half share in 
the B schedule property. Inasmuch as 
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there is a registered will in favour of the 
revision petitioner, the learned Subordi- 
nate Judge could wall have held that 
Prima facie the revision tetitioner was 
entitled to represent the estate of the 
second defendant and be brought on re- 
cord as the legal representactive. The con- 
troversy between the parties about the 
legality and the validity of the will is to 
be thrashed out and determined in 
separate proceedings in thet behalf and 
the mere recognition of the revision peti- 
tioner as legal representative of the de- 
ceased second defendant can never con- 
fer on him rights to enforce the will nor 
is the first defendant estopced from con- 
tending in appropriate proceedings that 
the will was brought about by fraud and 
undue influence or coercion and that it 
was not binding on him. It is no doubt 
true that a Court has to make an enauiry 
when there are rival claimants to get re- 
cognition as legal representative of a de- 
ceased plaintiff or defendant and deter- 
mine the question judicially. But such 
enquiry need be lengthy only where the 
circumstances and the facts of the case 
warrant the same. The order of the Sub- 
ordinate Judge is therefore clearly un- 
sustainable, 


11. The learned counsel for the 
second defendant however placed reliance 
On a decision of this Court in Nagappa v. 
Karuppiah, AIR 1925 Mad 456. in sup- 
port of his contention that when a aues- 
tlon arises for determination under O. 22. 
R. 5, Civil P. C.. whether a person is or 
is not the legal representative of a de- 
ceased plaintiff or defendant. the question 
ought to be determined by the Court un- 
ambiguously and for that purpose the 
Court must take evidence and then de- 
cide for itself as to who has got the better 
claim. The Court further held that if 
the trial Court failed to follow the proce- 
dure the High Court was entitled to inter- 
fere. in the matter in exercise of its revi- 
Sional powers. The authority relied on 
by the learned counsel can have no ap- 
plication to the facts of this case. That 
was a case where qa managing member of 
a Hindu joint family instituted the suit 
and the suit itself referred to joint family 
estate. It was really a suit in a repre- 
sentative character for all the members 
of the family. It was in such circum- 
stances that the controversy arose as to 
who among the rival claimants was en- 
titled to step into shoes of the deceased 
plaintiff. In the instant case no such 
complications arise. As I have already 
stated above, the suit was not directed 
against the property of the deceased or 
against her personally. She was only a 
formal party to the suit, The controversy 
was between the plaintiff and the first 
defendant and their respective shares in 
the suit properties.: 
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12, In the result, the revision dismissed on ground of non-payment of 
petition is allowed and the order of the proper court fee — Appellant must pay 
Subordinate Judge is set aside. I. A. No. deficit, _ (Para 27) 
521 of 1973 filed by the plaintiff to im- Cases Referred: Chronological Paras 
plead the revision petitioner herein as AIR 1970 Delhi 44 = 72 Pun LR (D) 311 
legal representative of the second defen- 22 


dant will stand allowed. If such an order 
is not passed. it may well be that a 
Stalemate may arise and no final decree 
ean be passed in the suit without anv- 
body beinz brought on record as legal re- 
presentative of the deceased second de- 
fendant, There will be no order as to 
costs, 

Petition allowed. 
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Loomzhand Sait, Appellant v. The 

Revenue Divisional Officer, Trichy and 
others, Respondents. 


Appeal No, 219 of meee 
1973.* 


(A) Land Acquisition ‘Act (1894), Sec- 
tions 54, 30 and 31 (2) — Civil P. C. (1908), 
Section 96 — Reference under Section 30 
and Section 31(2) — Order made by 
Court not being award is not appealable 
under Section 54 — Appeal would lie 
under Section 96, Civil P, C. 


Section 54 provides for an appeal 
from an award or any part thereof and 
since an order passed by the Court on a 
reference under Section 30 and Section 31 
(2) has not been designated as an award 
by the Act the order would not be appeal- 
able under Section 54 but an appeal from 
that order would be competent under 
Section 96, Civil P. C.. as the Code has 
been made applicable to the proceedings 
before the Court by Section 53 of the Act. 
AIR 1929 Mad 223 and AIR 1929 Mad 351 
and AIR 1940 Mad 474 (FB). Rel. on; AIR 
1934 Mad 103 (2) (FB). Ref. (Paras 10,11) 


(B) Madras Court-fees and Suits 
Valuation Act (15 of 1955), Art. 1, Sch. I 
— Land Acquisition Act (1894), Ss. 30 and 
31 (2) — Reference under S. 30 and S. 31 
(2) — Order of apportionment of com- 
pensation passed by Court — Appeal 
against — Ad valorem court-fee is pay- 
able. (AIR 1957 Raj 275. Dissent.). 


(Para 12) 

(C) Madras Court-fees and Suits 
Valuation Act (15 of 1955), S. 20 — Ap- 
peal heard — Before dictating judgment 
Court noticing deficiency in court-fee — 
Court deciding under S. 20 that court-fee 


was deficient — Appeal held could not be 
ee order of Sub. J.. Tiruchirapalli 
an No, 140 of 1965. D/- 12-12- 


LR/AS/F585/74/GNB 
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ISMAIL, J,:— The first claimant in 
O. P. No. 140 of 1965 on the file of the 
Court of the Subordinate Judge of Tiru- 
chirappalli which arose out of a reference 
made under Sections 30 and 31 (2) of the 
Land Acquisition Act, 1894 (1 of 1894) 
hereinafter referred to as the Act, is the 
appellant herein. An extent of 44 acres 
and 35 cents in S. F. Nos. 1/5-B and 1/6 
in K. Sathanur village was acauired by 
the Revenue Divisional Officer, Tiru- 
chirappalli. for construction of a Central 
Godown at Tiruchirappalli for the storage 
of foodgrains. By an award dated 24th 
April 1965, the Collector awarded com- 
pensation at the rate of Rs. 1,600/- per 
acre and the total amount of compensa- 
tion inclusive of the statutory solatium 
and interest from the date of takine pos- 
session came to Rs. 97,977.94. As the 
lands acquired stood registered in the 
names of Peerdhan Jugarmal Sait. the 
father of the appellant herein. the fourth 
Respondent herein (the fourth claimant) 
and the fifth Respondent herein (the fifth 
claimant), the Collector referred the 
matter to the Court under Section 30 of 
the Act for apportionment of the com- 
pensation among the persons interested 
and deposited the amount into the Court. 
The appellant herein filed a claim state- 
ment through his Advocate on 11-11-1965 
to the effect that he was entitled to 10 
acres out of 22 acres and 34 cents acquir- 
ed in S, F. No. 1/5-B inclusive of the well 
portion and that therefore the compensa- 
tion amount for that portion should be 
Paid to him, He filed I. A. No. 218 of 1966 
on 16-7-1966 for permitting him to file an 
additional claim statement, the effect of 
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the same being to substitute the new 
Statement for the earlier claim statement 
filed by him through the Advocate. 


In the additional claim statement 
Sought to be filed. his case was that the 
entire required land continued te be in his 
possession and the Court auction purcha- 
ser Jayalakshmi Ammal never took pos- 
session of the said extent ejther through 
Court or personally. Therefore according 
to the appellant, she had no right or title 
to the said extent of lands and the settle- 
ment deeds executed by her in favour of 
claimants 2 and 3 (respondents 2 and 3 
herein) were not of anv effect and the 
settlees themselves were never in pos- 
Session and therefore the entire compen- 
Sation in Court deposit should be paid 
over to him. Respondents 2 and 3. who 
are claimants 2 and 3. by their power of 
attorney agent, Jayalakshmi Ammal. who 
is their mother, filed a claim statement 
wherein they stated that their mother 
Jayalakshmi Ammal purchased 91 acres 
of land in Sathanur village inclusive of 
the lands acquired, in Court auction in 
1951, that the sale was confirmed in her 
favour on 21-7-1952 by this Court in 
O. S. A. Nos. 143 and 144 of 1952 and that 
the sale certificate, Ex. B-8 was issued to 
Jayalakshmi Ammal on 18-8-1952 It 
was further stated that out of the said 91 
acres purchased bv Jayalakshmi Ammal, 
she settled 76-77 acres on her three sons 
and sold 4 acres 91 cents to the fourth 
respondent herein (the fourth claimant) 
on 23-4-1956. Therefore, according to 
Respondents 2 and 3. out of the lands ac- 
quired, barring 4-91 acres sold by Java- 
lakshmi Ammal to the fourth Respondent 
herein the rest belonged to them and 
therefore they were entitled to the com- 
pensation amount referable to the said 
extent. The fourth respondent in his 
claim statement had stated that on 23-4- 
1956 he had purchased 4-91 acres out of 
the lands acquired by the Government 
and therefore he should be paid compen- 
sation for that extent, 


The fifth respondent stated that he was 
an unnecessary party to the proceedings 
and the respondents 2.3 and 4 alone were 
entitled to the amount with reference to 
their respective shares. The learned Prin- 
cipal Subordinate Judge disposed of the 
original petition on 12-12-1966. He dis- 
missed I. A. No. 218 of 1966 filed bv the 
appellant herein. With regard to the 
claims of the appellant and respondents 2 
to 4, the learned Principal Subordinate 
Judge came to the conclusion that Java- 
lakshmi Ammal, the Court auction pur- 
chaser took possession of the properties 
and therefore she had title to the ac- 
quired lands and that consequently she 
was competent to sell 4-91 acres to the 
fourth respondent herein and settle the 
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balance on her sons. namely. respondents 
2 and 3 herein. In the result, he ap- 
portioned the compensation amongst res- 
pondents 2 to 4 by directing vayment of 
Rs. 88.823-49 less process charges to res- 
pondents 2 and 3 herein and Rs. 9.154.15 
less process charges to the fourth res- 
pondent herein. It is against this order 
of the learned Principal Subordinate 
Judge that the present appeal has been 
preferred by the first claimant in the said 
original petition. 


2, We may immediately make two 
Positions clear. The first is, the learned 
counsel] for the appellant argued the ap- 
peal solely with reference to the judg- 
ment of the learned Principal Subordi- 
date Judge and not a scrap of paper has 
been prepared and filed before the Court 
for the conduct of this appeal and the 
learned counsel himself did not invite our 
attention to any other record except the 
judgment appealed against. The second 
is, though one of the grounds in the 
grounds of appeal has canvassed the cor- 
rectness of the order of the learned Prin- 
cipal Subordinate Judge dismissing I. A. 
No. 218 of 1966 preferred by the appel- 
lant herein, for substiiuting a new claim 
statement in the place of the claim state- 
ment filed by him on 11-11-1965. abso- 
lutely no argument was advanced before 
us with reference to the said order of dis- 
missal passed by the learned Principal 
Subordinate Judge. Even with regard to 
the claim of the appellant based on the 
claim statement preferred by him on 
11-11-1965. the learned counsel merely 
took us through the order of the learned 
Principal Subordinate Judge. 


3. From the order it appears that 
the claim put forward by the appellant 
was that though Jayalakshmi Ammal. the 
predecessor-in-interest of respondents 2 
to 4 purchased the entire acauired lands 
among others in court-auction, in execu- 
tion of a decree against the father of the 
appellant herein, she did not take pos- 
Session of the land so purchased either 
personally or through Court and that the 
judgment-debtor and the appellant con- 
tinued to remain in possession of the 
Same for over the statutory period and 
that consequently they had perfected title 
to the lands by adverse possession. ‘The 
learned Principal Subordinate Judge con- 
sidered this question and negatived the 
claim of the appellant. 

4. We may immediately mention 
that the appellant having put forward a 
claim of title by adverse possession. the 


burden was exclusively on him to make + 


out that claim. The appellant as P. W. 3 
gave evidence to the effect that all these 
years the cattle owned by Piniranole 
Society (Society giving protection to dis- 
abled cows) were being grazed in the pro- 
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perty sold in Court-auction. The said 
Society is admittedly a public limited one 
and P. W. 3 has no connection with it. 
However, P. W. 3 stated that the pro- 
perty sold in court-auction belonged to 
Joharmal Sowcar and Sons of which he 
was a managing partner. As rightly 
pointed gut by the learned Principa] Sub- 
ordinate Judge, the said firm was not 
claiming the compensation amount and 
it was the appellant who in his individual 
capacity was claiming the compensation 
amount, Consequently: we agree with 
the conclusion of the learned Princinal 
Subordinate Judge that there was nei- 
ther pleading nor satisfactory evidence to 
show that P. W, 3 either individually or 
as the managing partner of Joharmal 
Sowcar and Sons was in possession of the 
properties after the court-auction sale for 
over the statutory period of 12 years and 
thereby acquired title to the same by ad- 
verse possession. 

5-6. On the other hand there is posi- 
tive evidence to show that the court-auc- 
tion purchaser took possession of the pro- 
erties and was in possession of the same. 
(After considering the evidence his Lord- 
ship proceeded :) 


Hence, apart from there being no evi- 
dence whatever on the side of the appel- 
lant to show that notwithstanding the 
Court auction sale, his father and he 
continued to remain in possession of the 
properties in question, there is positive 
evidence to establish that Javalakshmi 
Ammal took possession of the properties 
pursuant to the court-auction sale and 
was in enjoyment thereof. We. there- 
fore, agree with the conclusion of the 
learned principal Subordinate Judge that 
the appellant miserably failed to make 
out his case of title to the acauired pro- 
perties by adverse possession. 


7. As we have pointed out already, 
the sale of 4 acres 91 cents by Jaya- 
lakshmi Ammal to the fourth respondent 
herein was admitted bv Respondents 2 
and 3 themselves and consequently the 
apportionment of the compensation as be- 
tween them need not be considered in 
this appeal. 

8. Hence, there are no merits in 
this appeal and the same is liable to be 
dismissed, 


9. After the hearing of the anneal 
was over and we were about to dictate 
our judgment, we noticed that the memo- 
randum of appeal in this case bore a 
court-fee of Rs. 200.50 only. We felt 
that the proper court-fee had not been 
Paid on the memorandum of appeal and 
therefore we asked the learned counsel for 


. the appellant to convince us that the 


proper court-fee had been paid on the said 
memorandum of appeal; and we wave 
time for that purpose. When the matter 
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came up before us again on 28-6-1973. we 
directed notice to the Government throuch 
the Government Pleader and posted the 
matter to 2-7-1973. On that day. the 
learned Additional Government Pleader 
appeared for the Government and we 
heard the counsel for the parties on the 
question of proper court-fee payable on 
the memorandum of appeal. When the 
appeal was presented to this Court, the 
office appears to have returned the memo- 
randum of appeal for payment of proper 
court-fee and the appellant’s counsel took 
up the stand that the appeal had to be 
valued under Section 25 (d) of the Madras 
Court-fees and Suits Valuation Act. Mad- 
rag Act 15 of 1955. hereinafter referred 
to as the Madras Act. The learned coun- 
sel further took up the stand that in any 
event the case might at best be covered 
by Section 50 of the Madras Act, as a suit 
not otherwise provided for and filed in 
the Sub-Court and a fixed court-fee of 
Rs. 200/- was pavable. That is how the 
court-fee of Rs. 200.50 has been paid on 
the memorandum of appeal. even though 
the memorandum of appeal has stated that 
the value of the subject-matter of the ap- 
peal is. “the amount deposited in the lower 
Court against which declaration is sought 
for, namely Rs. 97,977.94". It further 
Stated that “court-fee paid under S. 50 
Gii) of the Madras Act—Rs. 200-50”, Even 
before us, the learned counsel for the ap- 
pellant contended that the memorandum 
of appeal was to be valued either under 
Section 25 (d) or under Section 50 of the 
Madras Act. On the other hand. the 
learned Additional Government Pleader 
contended that the appeal has to be valued 
and the court-fee has to be paid ad valo- 
rem. We shall now consider the question 
as to the proper court-fee payable on 
the memorandum of appeal. We mav im- 
mediately mention that the learned coun- 
sel for the appellant did not challenge 
our jurisdiction to go into the correctness 
of the court-fee payable on the memo- 
randum of appeal at this stage. 


10. The contention of the question 
as to the correct court-fee pavable on 
the memorandum of appeal requires re- 
ference to the relevant provisions of the 
Land Acquisition Act itself. Section 11 
of the Act deals with the enauirv to be 
made by the Collector and the award to 
be passed by him. This section states 
that the Collector shall make an award 
under his hand stating the following three 
matters: (i) the true area of the land: 
(ii) the compensation which in his opinion 
Should be allowed for the land: and (iii) 
the apportionment of the said com- 
pensation among all the persons known 
or believed to be interested in the 
land. of whom. or of whose claims, he 
has information, whether or not they 
have respectively appeared before him. 
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According to Section 12, such an award 
Shall be filed in the Collector’s Office. 
Section 18 provides for reference to 
Court. As per this section, any person 
interested who has not accepted the 
award, may, by written application to the 
Collector, require that the matter be re- 
ferred by the Collector for the determi- 
nation of the Court, whether his objec- 
tion be to the measurement of the land, 
the amount of the compensation. the per- 
sons to whom it is payable. or the ap- 
portionment of the compensation among 
the persons interested. Section 19 re- 
quires the Collector to make the refer- 
ence giving the necessary particulars, if 
the demand for reference was made with- 
in the time prescribed. Section 26 (1) 
stated that every award under this part 
shall be in writing signed bv the Judge. 
and shall specify the amount awarded 
together with the grounds for awarding 
the said amount. Sub-section (2) of this 
Section which was introduced bv the Am- 
endment Act passed in 1921 provided: 


“Every such award shall be deemed 
to be a decree and the statement of the 
grounds of every such award a judgment 
within the meaning of Section 2, cl. (2) 
and Section 2. cl. (9) respectivelv of the 
Code of Civil Procedure. 1906 (V of 
1908),” 


Sections 18 to 28 are found in Part III of 
the Act. Part IV consists of only two 
sections. namely Sections 29 and 30. Sec- 
tion 29 provides that where there are 
several persons interested, if such persons 
agree in the apportionment of the com- 
pensation the particulars of such appor- 
tionment shall be specified in the award 
and as between such persons the award 
shall be conclusive evidence of the cor- 
rectness of the apportionment. Section 30 
provides that when the amount of com- 
pensation has been settled under Seg- 
tion 11. if anv dispute arises as to the 
apportionment of the same or any part 
thereof, or as to the persons to whom the 
same or any part thereof is payable, the 
Collector may refer such dispute to the 
decision of the Court. Sections 31 to 34 
find place in Part V. Section 31 (1) states 
that on making an award under Sec. 11, 
the Collector shall tender payment of the 
compensation awarded by him to the per- 
sons interested entitled thereto according 
to the award, and shall pay it to them 
unless prevented by some one or more of 
the contingencies mentioned in_ the next 
sub-section. Sub-section (2) of Section 31 
states: 


(9) If they shall not consent to re- 
ceive it. or if there be no person compe- 
tent to alienate the land, or if there be 
any dispute as to the title to receive the 
compensation or as to the apportionment 
of it, the Collector shall deposit the 
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amount of the compensation in the Court 
to which a reference under Section 18 
would be submitted: 


Provided that any person admitted to 
be interested may recaive such payment 
under protest as to the sufficiency of the 
amount: Provided also that no person 
who has received the amourt otherwise 
than under protest shall be entitled to 
make any application under Section 18: 

Provided also that nothing herein 
contained shall affect the liabilitv of anv 
person, who may receive the whole or any 
part of anv compensation awarded under 
this Act. to pay the same te the person 
lawfully entitled thereto,” 


Sections 32, 33 and 34 deal with invest- 
ment of money deposited in respect of 
lands belonging to persons incompetent 
to alienate, investment of money deposit- 
ed in other cases and payment of inte- 
rest. The only other sections in the Act 
which require notice are Sections 53 
and 54, Section 53 states that save in so 
far as they may be inconsistent with any- 
thing contained in this Act. the provisions 
of the Code of Civil Procedure (XIV of 
1892) shall apply to ell proceedings be- 
fore the Court under this Act. Section 54 
is as follows: 


“54. Subject to the provisions of the 
Code of Civil Procedure, 1908 (V of 1908) 
applicable to appeals from original de- 
crees. and notwithstanding anything to 
the contrary in anv enactment for the 
time being in force. an appeal shall onlv 
lie in any proceedings under this Act to 
the High Court from the award. or from 
any part of the award. of the Court and 
from any decree of the High Court pass- 
ed on such appeal as aforesaid an appeal 
shall lie to the Supreme Court subiect to 
the provisions contained in Section 110 of 
the Code of Civil Procedure. 1908 (V of 
1908) and in O. XLV thereof.” 


With reference to the above provisions. 
we mav point out that though the Act 
itself has not defined the werd “award”, 
the said word has been used not only with 
reference to the order that the Collector 
passes under Section t1. but also with 
reference to the order of the Court pass- 
ed on reference made to it under 5. 18. 
Further, sub-section (2) of Section 26 
makes it clear that an award passed by 
the Court only under Part II of the Act. 
namely, on a reference made to it under 
Section 18 of the Act shall be deemed to 
be a decree and the statement of grounds 
of every such award Shall be deemed to 
be a judgment within the meaning 


of 
Section 2, clause (2) and Section 2. el. (9) 7 


respectively of the Code of Civil Proce- 
dure. Consequently. an order passed by 
a Court on a reference made under Sec- 
tions 30 and 31 (2) of the Act is not de- 
signated as an award by the Act and even 


“pe 


aes 


i 


~ and expressly refers to an award in that 
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otherwise an order passed by a Court on 
a reference made under Section 30 oc- 
curring in Part IV and Section 3112) oc- 
curring in Part V will not be governed 
by Section 26 which occurs in Part IJI 


part and consequently cannot be deemed 
to be a decree and the statement of 
grounds of such an order cannot be deem- 
ed to be a judgment within the meaning 
of Sec. 2, cl. (2) and Sec. 2, cl. (9) res- 
pectively of the Code of Civil Procedure. 
1908. Hence Section 54 of the Act pro- 
viding for an apveal from an award or 
from anv part of the award cannot apply 
to an order passed by a Court on a refer- 
ence under Sections 30 and 31 (2), since 
such an order has not been designated as 
an award by the Act. Therefore. the 
question that arises for consideration is, 
under what provision of law, an appeal 


_ US available against an order made by 


the Court on a reference under Sec- 
tions 30 and 31 (2) of the Act. 


ih That question has been con- 
sidered by a -Bench of this Court in A. 
Mahalinga Kudumban v. Theetharappa 
Mudaliar, 56 Mad LJ 387 = (AIR 1929 
Mad 223). The Bench pointed out that 
the decision of a Court as to the rights 
of the contending parties on a reference 
under Section 30 of the Act cannot be 
Said to be an award and therefore Sec- 
tion 54 is not applicable to such a case. 
However, the Bench proceeded to hold. on 
general principles, that an appeal would 
be available. The Bench: rested its con- 
clusion on two alternative grounds. One 
was, though Section 26 (2) of the Act it- 
self would not apply to an order passed 
by a Court on a reference under Sec- 
tions 30 and 31 (2) of the Act, still such 
an order would be a decree within the 
meaning of Section 2 (2) of the Code of 
Civil Procedure. The second was, anart 
from the question whether such an order 
amounts to a decree or nót. when pro- 
ceedings are before a Civil Court. such 
proceedings are governed by the usual 
procedure applicable to such Court and 
as the .reference under Section 30 is to 
the Court, the right of anneal given by 
Section 96, Code of Civil Procedure un- 
less expressly taken away. would attach 
to such proceedings and Section 53 which 
makes the Code of Civil Procedure am- 
plicable to proceedings before the Court 
does not take away the right under the 
Code of Civil Procedure. The above 
Bench decision was followed bv another 
Bench of this Court in Janapareddi Ven- 


.. katareddi vy. Janapareddi Adhinarayana 


\;Rao, 


56 Mad LJ 357 = ILR 52 Mad 142 
= (ATR 1929 Mad 351). Though the rea- 
soning of the Bench in 56 Mad LJ 387 = 
(AIR 1929 Mad 223) was dissented from 
by a Full Bench of this Court in N. K. R. 
M. Raiagopalg Chettiar v. The Hindu Re- 
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ligious Endowments Board, Madras, ILR 
57 Mad 271 = (AIR 1934 Mad 103 (2)) 
(FB) the correctness of the said reason- 
ing and conclusion of the Bench was re- 
Stored by a subsequent Full Bench of this 
Court in Chikkanna Chettiar v. V. S. 
Perumal Chettiar, ILR (1940) Mad 791 = 
(AIR 1940 Mad 474) (FB). In view of 
the above decisions, it is unnecessarv to 
consider the decisions of other Courts 
bearing on this point, 


12. The next auestion for conside- 
ration is, what exactly is the court-fee 
payable on the memorandum of appeal. 
in cases where an appeal is preferred 
against an order of Court made on a re- 
ference under Sections 30 and 31 (2) of 
the Act. The decision referred to above, 
namely 56 Mad LJ 387 = (AIR 1929 Mad 
223) deals with this question as well. That 
decision dealt with the Court-fees Act, 
1870, namely the Central Act 7 of 1870 
ger pia referred to as the Central Act. 

Clad ¢ 


_  “S. 8 cannot applv to this case as this 
1S Not an appeal against an award. Ser- 
tion 8 refers specifically to the amount 
awarded to and the amount claimed by 
the appellant. There is no dispute here 
as regards the amount of compensation 
awarded. Sec. 8 can only apply to cases 
where the claimant claims more than the 
amount awarded by the Lower Court. If 
Section 8 is not applicable. the only other 
provision of the Court-fees Act applicable 
to a case like this is Article I' of the first 
schedule, namely, ‘Plaint or Memorandum 
of Appeal (not otherwise provided for in 
this Act)’. ‘There is no specific provision 
ag regards appeals im such cases as these 
and therefore the court-fee payable is 
the ad valorem fee. It has been the prac- 
tice of this Court to demand ad valorem 
fee in appeals under the Land Acauisi- 
tion Act and the practice is the same in 
the Allahabad High Court as is clear from 
Sheo Rattan Rai v. Mohri, (1899) ILR 21 
All 354. See also Smt. Trinavani Dasi v. 
Krishna Lal De, (1912) ILR 39 Cal 906.” 
The view taken bv the above decision 
was followed by another Bench of this 
Court in Chintakayala Thammavya Naidu 
v. Chintakayala Venkataramanamma. 62 
Mad LJ 541 = ILR 55 Mad 641 = (AIR 
1932 Mad 438) and that case dealt with 
an application for refund of court-fee 
said to have been paid in excess of the 
requirement on the memorandum of ap- 
peal, On a reference by the Land Ac- 
quisition Officer made under Section 18 
of the Act, the District Judge held that 
the claimant who was a widow was en- 
titled to a life interest in the compensa- 
tion money awarded for the melwaram, 
but on account of the limited interest 
held by- this widow. he ordered under 
Section 32 of the Act the money to be 
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invested in the Imperial Bank. The peti- 
tioner therein, who was the second 
Claimant appealed claiming that the com- 
pensation was payable to him alone. He 
paid a court-fee, ad valorem of Rupees 
2,d02-7-0 on the amount of the award. 
But the petitioner, by the petition in 
questien, claimed that the prover court- 
fee was as for a mere declaration and 
that Rs. 500/- would have been sufficient 
and therefore claimed a refund of the 
difference. This Court held: 


“It cannot be doubted that as a gene- 
ral principle where a successful claimant 
before the District Judge is declared en- 
titled to immediate payment. the appeal 
against such an order would be an appeal 
praying for the recovery of the money 
from the successful claimant and would 
have tg be valued ad valorem as a claim 
for money”. 


They relied on the decision in A. Maha- 
linga Kudumban v. Theetharapna Muda- 
liar, 56 Mad LJ 387 = (AIR 1929 Mad 
223) in support of their conclusion. But 
they held that the particular case before 
them would not fall within the general 
Principle because: 

“The widow never got possession and 

never could get possession of the printi- 
pal amount. The possession and control 
of it lies with the District Court and the 
property is in custodia legis,” 
They also pointed out that if anv interest 
on the principal had been paid out to the 
widow, the petitioner if he souzht to re- 
cover that also. would have to pay court- 
fee ad valorem on that. but that question 
.did not arise before them. In this view 
they held that in that particuler case ad 
valorem court-fee was not pavable. No 
other decision of this Court bearing on 
this point was brought to our notice. 

13. But decisions of certain other 
High Courts were brought to our notice. 
In Muhammad Suleman v. Ghamandi Lal. 
AIR 1931 Lah 343, a single Judge of the 
Lahore High Court took the view that in 
an appeal bv co-sharer from an order 
directins compensation to be made to 
certain persons for a Share in the com- 
pensation amount. ad valorem fee was to 
be paid on the amount of compensation 
claimed in the appeal. 

14. In re Ananda Lal Chakrabutty. 
AIR 1932 Cal 346 = {ILR 59 Cal 528) is 
a decision of Rankin, C. J. on a reference 
made under the Court-fees Act. That 
also was a case of apportionment of com- 
pensation amount. The learned Chief 
Justice came to the conclusion that it 
was ad valorem court-fee that was pav- 
able on a Memorandum of appeal against 
a decision of apportionment of compensa- 
tion. However, the learned Chief Justice 
held that it was Section 8 read with Arti- 
cle J of the first schedule of the Central 


A- I.R. 


Act that would apoly. The learned Chief 
Justice further held that it was Art. I of 
the first schedule that put a charge upon 
a plaint or memorandum of appeal not 


otherwise provided for in the Central Act 
and the purpose of Section 8 was to say 


that when you come to make a charge 
under Article 1, Schedule 1. the figure 
which is to be taken as the appropriate 
figure under column 2 is the figure to be 
computed by finding out the difference 
between the amount awarded to the ap- 
pellant and the amount claimed bv him. 
The learned Chief Justice observed :— 


“It is clear enough that Section 8 
necessarily Involves that there is an ad 
valorem charge laid down either under 
Section 4 or under Section 6 and con- 
tained in Sch. 1............... The object of 
Section 8 is not to impose an ad valorem 
charge: it assumes that that has already 
been done.........scecee 


Section 8 says that he is only to be 
charged upon the further amount chat he 
is claiming by the appeal, that is the 
amount of money which he says should 
be awarded to him in his own individual 
case in excess of the amount which in 
fact has been awarded. The business of 
the section is not. therefore to impose an 
ad valorem charge but on the assump- 
tion that the Act has already made an ad 
valorem charge to sav that it is to be 
charged upon him in that particular way 
EAE EA . Nevertheless the section has to 
be taken into account when one is con- 
Struing the Act as a whole and. on the 
face of that section, I have no doubt at 
all that an ad valorem fee is chargeable 
under Art. 1, Sch. 1. Court-fees Act.” 
For the purpose of understanding this 
conclusion of the learned Chief Justice, it 
is necessary to refer to the relevant pro- 
visions of the Central Act. 


15. Section 4 of that Act provided 
that no document of any kinds specified 
in the first or second schedule to the Act 
annexed, as chargeable with fees. shall 
be filed, exhibited. or recorded im. or shall 
be received or furnished bv. any-of the 
said High Courts in any cas? coming be- 
fore such Court in the exercise of its 
jurisdiction referred to therein. unless in 
respect of such documents there be paid 
a fee of an amount not less than taat in- 
dicated by either of the said schedules as 
the proper fee for such document. Sec- 
tion 6 stated that except in the Courts 
already mentioned no document of any 
of the kinds specified as chargeable im the 
first or second schedule to the Act annex- 


ed shall be filed, exhibited or recorded in y 


any Court of Justice, or shall be received 
or furnished by any public officer, unless 
in respect of such document there be paid 
a fee of an amount not less than that in- 
dicated by either of the said schedules as 
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the proper fee for such document. Sec- 
tion 7 dealt with the computation of fees 
payable in enumerated suits. Section 8 
provided: 


“The amount of fee payable under 
this Act on a memorandum of appeal 
against an order relating to compensation 
under any act for the time being in force 
for the acquisition of land for public pur- 
poses shall be computed according to the 
difference between the amount awarded 
Ta the amount claimed bv the appel- 
ant.” 


The document coming within the scope of 
Article 1, Schedule 1 dealing with ad 
valorem court-fees is as follows:— 


“Plaint or written statement. plead- 
ing a set-off or counter-claim or memo- 
randum of appeal (not otherwise provided 
for in this Act) presented to anv Civil or 
. Revenue Court except those mentioned in 
Section 3.” 


With reference to these provisions. the 
reasoning of the learned Chief Justice 
was that Section 8 itself was not a charg- 
ing section that it was Section 4 or Sec- 
tion § read with Art. 1. Sch. I which 
imposed a charge and that Section 8 
merely dealt with the computation of fee 
payable on the memorandum of appeal in 
the particular case. However. what is to 
be noted for the present purpose is that 
the learned Chief Justice held that on the 
basis of Section 8 read with Art. 1. Sche- 
dule 1 of the Central Act, it was the ad 
valorem court-fee that was payable ona 
memorandum of appeal, 

16. We have already referred to 
the decision of this Court in 56 Mad LJ 
387 = (AIR 1929 Mad 223) holding that 
Section 8 can apply only to a case where 
the quantum of compensation is in dis- 
pute and it does not apply to a case where 
an appeal is preferred against the order 
apportioning the amount of compensation 
fixed by the Collector. However. the 
learned Chief Justice in AIR 1932 Cal 346 
= (ILR 59 Cal 528) took a different view. 
The learned Chief Justice pointed out: 


“The section dealing with the amount 

of fee payable makes a comparison be- 
tween two things — the amount awarded 
and the amount claimed bv the appellant. 
It appears to be reasonably clear that the 
Comparison can only be between the 
amount awarded to the appellant and the 
amount claimed by the appellant. There 
can be no comparison between the amount 
awarded to a number of persons and the 
amount claimed by one individua] re- 
presenting hig individual interest.” 
In view of the learned Chief Justice, what 
is relevant is. what was claimed bv the 
particular individual and what was award- 
ed to him and not what was awarded by 
way of compensation for the acauired 
land as such. 
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17. A. single Judge of Patna High 
Court in Braja Kewat v. Madanlal Agar- 
wal, AIR 1951 Pat 608 held that it was 
Article 1 of Schedule 1 of the Central Act 
that applied to such appeals and there- 
fore ad valorem court-fee was payable. 
The learned Judge pointed out: 


“According to the claim of the ap- 
pellant., they are entitled to the entire 
amount of compensation awarded. Ac- 
cording to the decision, which they chal- 
lenge and are trying to set aside, they are 
entitled to nothing. Hence the value of 
the appeal is the entire amount of the 
Compensation awarded.” 


OR The Judicial Commissioner of 
Himachal Pradesh had to consider this 
question in Smt. Vindhya Basani v. Jadab 
Singh, AIR 1961 Him Pra 30. He re- 
ferred to the various decisions of the High 
Courts and agreed with the reasoning and 
conclusion of Rankin, C. J. in AIR 1932 
Cal 346 = (ILR 59 Cal 528) and held that 
it was Section 8 read with Art. 1. Sch. 1 
Of the Central Act that would apply and 
therefore ad valorem court-fee was to be 
paid on a memorandum of appeal. 


19. Rash Behari Sanyal v. Gosto 
Behari Goswami, AIR 1935 Cal 243 = 
(ILR 62 Cal 331) is a decision of a single 
Judge (Costello. J.) of the Calcutta High 
Court, In that case the contest was be- 
tween an alienee from a Hindu widow and 
the reversioners of her husband, in res- 
pect of compensation awarded for acquir- 
ing the property of the husband. the latter 
contending that the alienation was not 
justified by necessity and therefore the 
compensation should be invested under 
Section 32 of the Act so that the same 
might be available to them on the death 
of the widow. The President of the 
Calcutta Improvement Tribunal having 
held that the sale was for legal necessity 
and therefore the purchaser had acquired 
absolute interest in the property and was 
entitled to the entire compensation. The 
reversioners preferred an appeal. The 
question arose as to the amount of court- 
fee payable on the said appeal. The 
learned Judge (Costello, J. ) held: 

“It is quite clear. in my opinion that 
the dispute between the Sanvals and 
Gosto Behari Goswami cannot in any 
case be properly said to be considered 
with the amount of compensation pavable 
by reason of the compulsory acquisition 
of the property owned bv Bhuban 
Mohini. (the widow). The Sanvals in the 
proceedings before the President of the 
Improvement Tribunal were really ask- 
ing for a declaration and some consequen- 
tial relief, namely that the money should 
be invested instead of being handed over 
to Goswami. In that view of the matter 
this would seem to be one of that un- 
satisfactory class of cases. which fall 
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Within the provisions of S. 7. sub-s. 4 (c) 
where the amount of fee payable is more 
or less left to the discretion of the plain- 
tiff himself, in that the section provides 
that in suits brought to obtain a declara- 
tory decree or order, where consequen- 
tial relief is prayed, ‘the plaintiff shal! 
state the amount at which he values the 
relief sought.” 

This judgment did not refer to the deci- 
sion of Rankin, C. J. in ATR 1932 Cal 346 
referred to already. 


20. Another single Judge (Bijayesh 
Mukherji, J.) of the Calcutta High Court 
had to consider this question in Kali Gopal 
Chatterjee v, T. Baneriee, AIR 1968 Cal 
365. He elaborately considered all the 
prior decisions and agreed with the view 
of Rankin, C. J., expressed in AIR 1932 
Cal 346 = (ILR 59 Cal 528). The learned 
Judge also reconciled the decision of Cos- 
tello, J.. in AIR 1935 Cal 243 = (ILR 62 
Cal 331) with that of Rankin. C. J. in AIR 
1932 Cal 346 = (ILR 59 Cali 528) by 
. pointing out that the decision of Cos- 
tello, J. in AIR 1935 Cal 243 = (ILR 62 
Cal 331) fell within the exception to the 
general principle recognised by this Court 
in 62 Mad LJ 541 = ILR 55 Mad 641 = 
(AIR 1932 Mad 438). In the result, the 
learned Judge held that it wes ad valo- 
rem court-fee that was payable on the 
memorandum of appeal under Section 8 
read with Article 1> Schedule I of the 
Central Act. The learned Judge also held 
that an appeal against an order of ap- 
portionment would come within the scope 
of Section 8. 


21. The only decision which has 
taken a view different from the view 
taken by all the above decisions. namely., 
that it is the ad valorem court-fee that 
is payable on a memorandum of appeal 
against an order of apportionment is that 
of the High Court of Rajasthan in Hakim 
Martin De Silva v. Martin De Silva, ATR 
1957 Raj 275. The Court held that the 
court-fee payable was a fixed court-fee 
under Schedule II, Article 17 (iii) of the 
Central Act on the basis of the relief be- 
ing one for a declaration. The learned 
Judges observed: 

“What is in dispute in the present 
appeal is the relative shares of the par- 
ties in the house property in dispute. 
The appellant wants a declaration that he 
alone was the owner of the property 
which had been acquired. The apportion- 
ment will follow the declaration as a 
matter of course. The money is still in 
the hands of the Court, and his purpose 
would be. fully served bv a mere declara- 
tion of his right, title, or intersst in the 
property which has been acauired.” 

This decision was noticed and not follow- 
ed by the Judicial Commissionef. Hima- 
chal Pradesh in AIR 1961 Him Pra 30 re- 
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ferred to already and by Bijayesh Mu- 
kherji. J. in AIR 1968 Cal 65. 


22. The decision of the High Court 
of Delhi in Mangal Sen v. Union of India. 
AIR 1970 Delhi 44 is not of any as- 
sistance, because that case dealt with the 
acquisition of land under the Resettle- 
ment of Displaced Persons (Land Acqui- 
Sition Act, 1948), which constituted a to- 
tally different scheme. 


23. If the matters have stood 
there. we are bound to follow the deci- 
sions of this Court in 56 Mad LJ 387 = 
(AIR 1929 Mad 223) and 62 Mad LJ 541 
= ILR 55 Mad 641 = (AIR 1982 Mad 438) 
and kold that ad valorem court-fee is 
payable on the memorandum of appeal 
in the present case. However, the Mad- 
ras Azt has replaced the Central Act as 
far as this State is concerned, except with 
regard to fees and stamps relating to 
documents presented or to be presented 
before an officer serving under the Cen- 
tral Government. Therefore. tha aques- 
tion for consideration is, whether this 
has made any difference, 


24. In our opinion though the pro- 
visions contained in the Madras Act are 
more elaborate and detailed. they do not 
make any difference with regard to the 
presert position. Section 51 of the Act 
corresponds to Section 8 of the Central 
Act. This section provides: 


“The fee payable under this Act on 
a memorandum of appeal against an order 
relating to compensation under env Act 
for the time being in, force for the ac- 
quisition of property for public Purposes 
shal] be computed on the difference be- 
tween the amount awarded and the 
amount claimed by the appellant.” 
Excep: for the use of the word ‘property’ 
in this section in the place of the word. 
‘and’ in Section 8 of the Central Act and 
for two verbal changes, this section does 
not materially differ from Secticn 8 of 
the Central] Act. The documens men- 
tioned in Article 1, Schedule 1 dealing 
with ed valorem fees in the Madras Act 
is “plaint or written statement rleading 
a set off or counter-claim or memoran- 
dum of appeal presented to anv Court”. 
Here egain except for the omission of the 
expression ‘not otherwise provided for’ 
in this Act occurring in the Central Act 
and for the use of ‘any Court’ in the place 
of ‘any Civil or Revenue Court except 
those mentioned in S. 3’ occurring in the 
Central Act, there is no material change 
between the two provisions. We are of 
the opinion that the omission of the ex- 
pression ‘not otherwise provided for’ in 
this Act in the Madras Act does not alter 
the pcsition at all, because. even if the 
said expression is present in the Madras 
Act the result will be the same. 
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25. Section 21 occurring in Chap- 
ter IV of the Madras Act states that the 
fee payable under this Act shall be de- 
termined or computed in accordance with 
the provisions of this chapter, Chap. VI, 
Chapter VII and Schedules I and II. 
Consequently, we shall have to see whe- 
ther the present case falls within | the 
scope of any of the provisions contained 
in Chapter IV, Chapter VI, Chapter VIL 
and Schedules I and II. The learned 
counsel for the Appellant relied: on only 
two sections in the Madras Act, namely, 
Sections 24 and 50. as relevant in 
context. Section 25 deals with suits for 
declaration and Section 50 deals with 
Suits not otherwise provided for. In our 
opinion, neither of these provisions will 
apply to the present case. In the first 
place, the proceedings before the lower 
Court, on a reference made under Sec- 
tions 30 and. 31 (2) of the Act cannot be 
treated as a suit. as contemplated bv the 
Madras Act. As a matter of fact, the 
Court acquires jurisdiction to deal with 
the matter only on a reference made by 
the Collector under the Act and therefore 
such a proceeding cannot be equated with 
a suit, even though the order passed by 
the Court may be considered to be a de- 
cree, having regard to fact that it de- 
cides the civil rights of parties. On the 
other hand when the matter comes be- 
fore the appellate Court. on an appeal 
against the order of the lower Court ap- 
‘portioning the compensation, the princi- 
ple applicable is as enunciated bv this 
Court in Chintakayala Thammavva Naidu 
y. Chintakayala Venkataramanamma, 62 
Mad LJ 541 = ILR 55 Mad 641 = (AIR 
1932 Mad 438) already referred to. name- 
ly, where a successful claimant before the 
District Judge is declared entitled to im- 
mediate payment, the appeal against such 
an order would be an appeal pravine for 
the recovery of the money from the suc- 
cessful claimant. Therefore. the appeal 
is in the nature of a claim to recover the 
money from the respondents in whose fav- 
our the order has been made bv the lower 
Court and therefore the appeal has to be 
valued for the amount so claimed and the 
court-fee has to be paid ad valorem on 
the said amount, 


26. Secondly. Sections 25 and 50 
as such apply only to suits and not 
to appeals. The section applicable to ap- 
peals is Section 52. which. omitting the 
proviso and explanations. which are not 
relevant for this appeal is as follows:— 


"The fee payable in appeal shall be 
the same as the fee that would be pav- 
able in the Court of first instance on the 
subject-matter of the appeal.” 

As we pointed out already. the subject- 
matter of the appeal is the right of the 
appellant to recover the amount of the 
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entire compensation from the successful 
claimants, namely, respondents 2 to 4 
herein. It is indisputable that on such a 
subject-matter in the Court of first in- 
stance, the fee payable would be ad: valo- 
rem on the amount of compensation. On 
the other hand, instead of considering 
such a notional situation, if we consider 
what actually happened in the lower 
Court, no court-fee will be payable on the 
appeal at all, since in the lower Court 
there was onlv a reference made bv the 
Collector under the Act and: neither the 
appellant nor the respondents 2 to 4 here- 
in were under an obligation to pay and 
did pay anv court-fee. Verv naturally 
that is not the contention of the appel- 
lant before us. In this context, the ex- 
pression in the section “the fee that would 
be payable in the Court of first instance” 
is significant. Thus none of the specific 
provisions in Chapters IV. VI and VII 
and in Schedule IT and no other provision 
in Schedule I being applicable to the ap- 
peal in question, we hold that Article 1 
of the Schedule I gies to this appeal. 
It is because of this alone, we observed 
earlier that the omission in this Article of 
the expression, “not otherwise provided 
for in this Act occurring in Article 1 of 
Schedule I to the Central Act,” does not 
make any difference, since if anv one of 
the other provisions applied. this provi- 
sion cannot apply on the principle that 
the application of a special provision ex- 
cludes the applicability of the general 
provision, 


27. Mr. Palaniappan, learned coun- 
sel for the appellant, then contended that 
this Court mav dismiss the appeal on the 
sround that proper court-fee has not been 
paid. The object of this argument was 
that the appellant should not be compel- 
led to pay the deficit court-fee. We are 
unable to accede to this request at this 
stage. We have already pointed out that 
after the appeal was heard and we de- 
cided to dismiss the appeal on merits and 
when we were about to dictate our juds- 
ment, we noticed the actual court-fee that 
has been paid on the memorandum of 
appeal. Therefore. at this stage. there is 
no question of giving time to the appel- 
lant to pay the deficit court-fee and on 
his failure to dio so, dismissing the ap- 
peal on the ground or treating that proper 
court-fee has not been paid and hence 
dismissing the appeal on that basis. Sec- 
tion 20 of the Madras Act states: 


“In any inquiry relating to the fee 
payable on a plaint. written statement. 
petition, memorandum of appeal or other 
document, or to the valuation of the 
subject-matter of the claim to which the 
plaint, written statement. petition, memo- 
randum of appeal or other document. re- 
lates, in so far as such valuation affects 
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the fee payable. the Court may. if it con- 
siders it just or necessary to do so, give 
notice to the State Government: and 
where such notice is given. the State Gov- 
ernment shall be deemed to be a nartw to 
the suit or other proceeding as respects 
the determination of the question or 
questions aforesaid: and the Court’s de- 
cision on such question or questions shall, 
when it passes a decree or final order in 
such suit or proceedings, be daemed to 
form part of such decree or final order.” 


It is with reference to this section, we 
gave notice to the Government through 
the Government Pleader and consequent- 
ly this section wil] have effect. 


28. The result is, the appeal fails 
and is dismissed with costs of respondents 
2to 4. The appellant will pav the deficit 
court-fee to the Government on the basis 
that the court-fee payable on the memo- 
randum of appeal is ad valorem. on the 
entire compensation deposited into Court, 
namely Rs. 97,977.94. 


Appeal dismissed. 
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FULL BENCH 
K. VEERASWAMY., C. J.. NATARAJAN 
AND SETHURAMAN. JJ. 
S. Vaithilingam, Petitioner v. S. 
Chandrasekaran. Respondent. 
Civil Revn. Petn. No. 511 of 1972, D/- 
13-10-1974.* 


(A) T. N. Panchayats Act (35 of 1958). 
Section 178 (2) (ii) — T. N. Panchayats 
Election Rules (1960), Rule 6 (1) 
Disputes relating to Panchayat Union 
Council — Election Tribunal under the 
Rules nota Court but persona designata — 
Can only exercise powers conferred by 
Statute creating it — Order dismissing 
election petition for default of appearance 
is a nullity. ILR (1960) Mad 449, Over- 
ruled. 

Where, a statute creates a Tribunal 
and vests powers in it prescribing the pro- 
cedure for the exercise thereof, it is con- 
fined to such powers and procedure as 
had been conferred upon it, is be- 
cause the Tribunal is but a creature of 
the statute which. having brought it into 
existence, has also limited its powers, If 
‘by necessary intendment of a particular 
provision made in that behalf the Court 
is of the view that such power is avail- 
able, that is a different matter. 


*(Petn, under Art. 227. Constitution of 
Indja to revise order of Election Com- 
missioner {Principal District Munsif) 
Chidambaram, D/- 17-1-1972). 
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Election Tribunal or Commissioner 
under the Election Rules of the Pancha- 
yats Act is but a persona designata and 
not a Civil Court possessing all the powers 
under the Code of Civil Procedure. 

The Election Rules. suggest a scheme 
under which, once an election petition is 
filed, it has to be proceeded with to its 
conclusion on merits barring two specified 
instances. It is also significant that. once 
a oroen is made on merits. it shall be 

a + 


The said Rules do not confer power 
upon an Election Tribunal to dismiss an 
election petition for default of appearance. 
The election petition could and should 
end only by an order under R. 12. except 
in the two cases. namely, (1) where leave 
is granted for withdrawal and (D where 
there is the death of the sole petitioner 
in the election petition. Order dismissing 
an election petition for default of appear- 
ance is thus a nullity. ILR (1860) Mad 
449, Overruled; AIR 1951 Mad 813. Ex- 
plained; AIR 1958 SC 698 and AIR 1957 
SC 444, Considered, (Paras 2, 4. 5) 


Cases Referred: Chronological Paras 
eye Mad 449 = (1960) 2 Mad 
j 


(1960) W. P. No. 595 of 1960 (Mad) 2 

AIR 1958 SC 698 = 1959 SCR 611 2.3.4 

AIR 1957 SC 444 = 1657 SCR 370 1.3 

AIR 1951 Mad 813 = 1951-1 Mad LJ 347 

t2 

M. Srinivasan, for Petitioner: R. 
Balasubramanian, for Respondent, 


VEERASWAMY, C. J.:— The civil 
revision petition in the first instance came 
before Kailasam. J. An election petition 
under the Panchayats Act and the Elec- 
tion. Rules framed thereunder was filed 
contesting the election. That petition was 
dismissed for default of appearance. An 
application under Order IX, Rule 9 of the 
Code of Civil Procedure was also dismis- 
sed, the Election Commissioner being of 
the view that the rule was not applicable 
to Election Court and he could not. there- 
fore, restore the eleciion petition. Two 
points were urged before Kailasam. J. 
One was that, in view of Rule 6 of the 
Election Rules, the Election Court had 
power under Order IX, Rule 9 of the 
Code of Civil Procedure to set aside the 
order of dismissal for default; Koti Reddi 
v. Venkayya, (1951) 1 Mad LJ 347 = 
(AIR 1951 Mad 813) decided by the then 
learned Chief Justice ang Somasunda- 
ram, J., held that Order TX did not enable 
the Election Court to restore the election 
petition. But, there, the disposal of the 
election petition was on merits. Nata- 
rajan v. State of Madras, TLR (1960) Mad 
449 which was decideé by Ramaswami. J. 
and Ananthanaravanan. J... held, however. 
that. in order to render justice by Tri- 
bunals such as the Tribunal set up under 
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-the Madras Estates (Abolition and Con- 
version info Ryotwari) Act, 1948. so long 
as. they exercise judicial functions. the 
Tribunals should be held to possess in- 
herent power to review their judgments. 
where due cause was shown. That was a 
case of an Estates Abolition Tribunal giv- 
Ing @ decision in the first instance on the 
question whether a certain village was 
an inam estate or not within the ambit 
of the definition in S. 3 (2) (d) of the Mad- 
ras Estates Land Act. 1908. The rvots 
were not parties to that case. Subsequent- 
ly, the same Tribunal rendered a different 
decision after the rvots were brousht on 
record. The question was whether the 
Tribunal had power to review its own 


order. The Court opined that it had such 
power. This view was expressed not on 


the basis of any particular rule, but upon 
a consideration that a Tribunal exercis- 
ing judicial functions should, in order to 
render justice, have jnherent power to 
review its own judgment, where due 
cause was shown. Kailasam. J.. found 
conflict of opinion in these two cases and 
regretted that (1951) 1 Mad LJ 347 = 
(AIR 1951 Mad 813) had not been brought 
to the notice of the Court in ILR (1960) 
Mad 449. The learned Judge was also of 
opinion that after Harish Chandra v. Tri- 
lok Singh, AIR 1957 SC 444 no longer 
could: (1951) 1 Mad LJ 347 = (AIR 1951 
Mad $13) be the law. On that view he 
referred the question to a Full Bench. to 
wit, whether the Election Tribunal under 
the Panchavats Act had power to restore 
the election petition which was dismi 

for default of appearance. The second 
point that was raised before the learned 
Judge was whether the application to set 
aside the order of the Election Tribunal 
declining to restore the election petition 
could be brought for attack under Arti- 
cle 227 of the Constitution. ‘The learned 
Judge held that point in favour of the 
petitioner and it no longer arises before 
us, 


2. We mav at once state that. in 
our opinion, ILR (1960) Mad 449 was not 
right in its view that every Tribunal dis- 
charging judicial functions should. in 
order to enable it to do justice, have in- 
herent power to review its own judgment 
where proper cause was shown. The 
Rules framed under Madras Act 26 of 1948 
did not confer any such power. But the 
learned Judges spelt out inherent power 
from the nature of the functions dis- 
charged by the Estates Abolition Tri- 
bunal. We must observe that, where. a 
statute creates a Tribunal and vests 
powers in it prescribing the procedure 
for the exercise thereof, it is confined to 
such powers and procedure’as had been 
conferred upon it, This is because the 
Tribunal is but a creature of the statute 
which, having brought it into existence, 
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has also limited its powers. If by neces- 
sary intendment of a particular provision 
made in that behalf the Court is of the 
view that such power is available. that 
ig a different matter. But that was not 
what was held in ILR (1960) Mad 449. 
The Court was prepared to say that every 
Tribunal should have inherent power to 
set aside its own order where prover 
cause was shown. provided the function 
discharged by it was judicial. We are 
unable to concur with this view. We may 
also point out that ILR (1960) Mad 449 
was not a case of dismissal of a petition 
for default. It was concerned, as we said, 
with a decision which the Tribunal had 
rendered first and which it had sought 
to review on a subsequent oceasion. 1951-1 
Mad LJ 347 = (AIR 1951 Mad 813) does 
not also appear to be apposite in decid- 
ing the instant case. because that was 


_ also a case of an election petition decided 


On merits. It is evident from the judg- 
ment therein that, though the party had 
not appeared, the election petition was 
proceeded with, evidence was taken and 
a conclusion was arrived at. on the basis 
of which the election petition was dis- 
posed of. The Court pointed out that hav- 
ing regard to Rule 6 (1) and the enume- 
ration of specific powers under the Se- 
cond limb of that Rule. the provisions of 
the Code of Civil Procedure. more parti- 
cularly Order IX, Rule 9 relating to resto- 
ration of a suit dismissed for default 
where sufficient cause was shown, would 
not be applicable. In other words. the 
learned Judges’ view was that Rule 6 (1) 
should, be confined to the powers under 
the Code of Civil Procedure which per- 
tain to trial and disposal of a suit. and 
that, once the election petition had been 
disposed. of, thereafter the powers under 
the Code of Civil Procedure would not 
be available to the Election Tribunal. But 
the Court had no occasion to consider 
whether the Election Tribunal had at all 
power to dismiss an election petition for 
default of appearance without going into 
merits after taking evidence. Our atten- 
tion has been invited to a judgment in 
W. P. No. 595 of 1960 (Mad) which was 
rendered by one of us and which was a 
case of dismissal for default of appear- 
ance in an election petition. An applica- 
tion to restore the petition was dismissed 
on the ground that the Election Commis- 


sioner had no power and this order was 


sustained. In doing so. the Court follow- 
ed 1951-1 Mad LJ 347 = (AIR 1951 Mad 
813). When Mallappa Basappa v. Basava- 


taj Ayyappa, AIR 1958 SC 698 was re- 
lied. on, the Court examined the scheme 


of the Election Rules under the Pancha- 
yats Act and ruled that it was different 
from that of Representation of the Peo- 
ple Act. Im this case too, the Court had 


no occasion to consider whether at all the 
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Election Court had the power to dismiss 
an election petition for default af appear- 
ance without going into merits of the 
petition, 

3. It is contended before us for 
the respondent that if as held in AIR 1957 
SC 444 the Election Court had vower to 
amend the petition. it should follow that 
the Election Court had also the power to 
dismiss an election petition for default of 
appearance without going into merits. We 
are unable to accept this contention. 

4, The question of power to dis- 
miss for default without going irto merits 
will have to be examined in the light of 
the Rules read as a whole. The Rules 
. for decision of election disputes relating 
to Panchayats say that no election held 
under the Panchayats Act can be called 
in question except bv an election petition 
presented in accordance with those Rules 
to an Election Court. A Procedure is 
laid down as to how an election petition 
should be presented, including tne period 
of limitation for filing and for service of 
summons. Rule 6. with which we are 
particularly concerned, is as follows:— 

“(1) Every election petition shall be 
enquired into by the Election Court as 
nearly aS may be in accordance with the 
procedure applicable under the Code of 
Civil Procedure, 1908, to the trial of suits: 

Provided that it shall only de neces- 
sary for the Election Court to make a 
memorandum of the substance o? the evi- 
dence of anv witness examined bv it. 


(2) The Election Court shall have the 
powers which are vested in a Court under 
the Code of Civil Procedure, 1908. when 
trying a suit. in respect of the following 
matters :— 

(a) discovery and inspection: 

(b) enforcing the attendance of wit- 
ness, and requiring the deposit of their 
expenses: 


(c) compelling 
documents; 

(d) examining witnesses on oath: 

(e) reception of evidence taken on 
affidavit; and 


(f) issuing Commissions for examina- 
tion of witnesses, and may summon and 
examine suo motu any person whose evi- 
dence appears to it to be material.” 
Sub-rule (I) read by itself is, no doubt, 
|wide enough to cover the entirety of 
(Order IX, Rule 9 of the Code of Civil 
Procedure. Whether the width of the 
ipower so conferred has been restricted by 
the enumeration of specific items under 
sub-rule (2) does not arise for our consi- 
deration. But assuming that the power 
under sub-rule (1) covers also Order IX. 
Rule 9 in its entirety. the question will 
be whether this is not restricted bv the 
scheme of the rest of the Rules. Rule 7 


the production of 
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interdicts an election petition being with- 
drawn without leave of the Election 
Court. A procedure is indicated for grant 
of leave for withdrawal. In case leave is 
granted, the petitioner will be ordered to 
pay costs of the respondent as the Elec- 
tion Court thinks fit. Rule 9 says that an 
election petition shall abate on the death 
of a sole petitioner or of the survivor of 
several petitioners. In other words. 
where there is only a sole metitioner in 
an election petition, his death will bring 
about an end to the election petition, We 
may pause for a moment and observe that 
this is not the result under the Repre- 
sentation of the People Act, as pointed 
out by the Supreme Court in ATR 1958 
SC 698. Rule 11 specifies the grounds on 
which an election can he set aside. 
Rule 12 follows it up and contemplates 
that, at the conclusion of the enquiry. the 
Election Court shall declare whether the 
election of the returned candidate or 
candidates is void under Rule 1r. Sub- 
rule (3) of this Rule makes the order of 
the Election Court under sub-rule (1) 
final. Equally, it makes as order of an 
Election Tribunal final under sub-rule (2) 
which relates to declaration of the elec- 
tion of the returned candidate, declara- 
tion of anv other party to the petition as 
having been duly elected or ordering a 
fresh election. Rule 18 showsithat the 
moment an election is held to be void, 
the seat shall be deemed to be vacant 
from the date of the order of the Flec- 
tion Court and the authority concerned 
shall forthwith take the necessary steps 
for holding fresh elections. These Rules, 
to our minds, suggest a scheme under 
which, once an election petition is filed. 
it has to be proceeded with to its conclu- 
sion on merits barring the two instances 
namely, withdrawal of the petition with 
the leave of the Court or termination of 
the petition by the death of the petitioner 
who happens to be the sole one. Tt is 
also significant that, once an order is 
made on merits, it shall be final. It is in 
the light of this scheme and Rules that 
We have to see the scope of Rule 6 (1) as 
to the extent to which Order IX, Rule 9 
of the Code of Civil Procedure will be 
available to the instant case. Sub-rule (1) 
of Rule 6 visualises that it is only as 
nearly as mav be that the Code of Civil 
Procedure, applicable to trial of suits may 
be extended. This implies that. if the 
Rules as we have considered contemplate 
a situation where an election petition has 
to end only on merits barring the two 
exceptional cases we have pointed out. 
then there is no room for applying 
Order IX, Rule 9 of the Code of Civil 
Procedure in So far as it confers powers 
on a Civil Court to set aside an order of 
dismissal for default of appearance. It is 


hardly necessary to point out that an 
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Election Tribunal or Commissioner under 
the Election Rules of the Panchayats Act 
is but a persona designata and not a Civil 
Court possessing all the powers under 
the Code of Civil Procedure. It is re- 
markable that even the High Court, while 
exercising powers under Section 115 of 
the Code of Civil Procedure, cannot dis- 
miss a petition thereunder for default of 
lappearance and, in any case, once that 
was done. it would have no power ta re- 
store it, 
5e As may be seen from our ob- 
servations supra it is not necessary. on 
the view we have taken, to decide whe- 
ther, if the Election Tribunal had ithe 
power to dismiss the election petition for 
default of appearance without going into 
merits, it would have the power to set 
aside such an order. We have taken the 
view that the Election Rules relating to 
decision of the election disputes under the 
Panchayats Act do not confer power upon 
an Election, Tribunal to dismiss an elec- 
tion petition for default of apmearance. 
The election petition could and should 
end only by an order under R. 12 except 
in the two cases, namely. (1) where leave 
is granted for withdrawal and (2) where 
there is the death of the sole petitioner 
in the election petition. Accordingly the 
petition, will stand allowed. No costs. 
We make%it clear that bv this order we 
mean that. the-order of dismissal for de- 
fault without going into merits being 
without jurisdiction and. therefore, a 
nullity, the election petition has not been 
disposed of at all. 
Petition allowed. 
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VENKATARAMAN AND 
GOKULAKRISHNAN, JJ. 
V. R. Nathan, Petitioner v. Mac 
Laboratories (P.) Ltd.. Respondent. 
C. M. P. Nos. 8306 and 8475 of 1974 
in Appeal No. 371 of 1969. D/- 5-8-1974. 
(A) Specific Relief Act (1963). Sec- 
tion 40 (2), Proviso — Suit for injunction 
— Amendment of plaint seeking relief of 
damages in lieu of or in addition to in- 
junction cannot be refused. (Civil P. C. 
(1908), O. 6, R. 17). 


The proviso is imperative and the 
Court has no option but to grant the am- 
endment of the plaint. The fact that the 
application is belated is immaterial. The 
only discretion left to the Court is as re- 
gards the terms on which the plaintiff 
may be permitted to amend. (Para 7) 
Cases Referred: Chronological Paras 
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M. S. Venkatarama Iyer for King and 
Partridge, for Petitioner: S. Sampath 
Kumar, for Respondent. 


VENKATARAMAN, J. :— These are 
applications by the plaintiff in O. S. No. 
3102 of 1966 on the file of the City Civil 
Court. Madras and the appellant in A.S. 
371 of 1969 pending before us, for permis- 
sion to amend the plaint. We shall state 
the facts more fully when disposing of 
the appeal itself. For the purpose of the ° 
present applications it is enough to state 
the following facts. The defendants Mac 
Laboratories (P.) Ltd.. are manufacturers 
of pharmaceutical products in India and 
are also importers of some pharmaceuti- 
cal products manufactured abroad. On 
17-11-1951 they appointed the plaintiff, 
V. R. Nathan, as the sole distributors of 
their products for the then composite 
State of Madras. Mysore and Travancore- 
Cochin, with a commission of ten per cent 
of the profits. The defendants were to 
bear the organisational expenses etc. The 
plaintiff claims that he invested a large 
sum of money and did good business for 
the defendants and that in recognition 
thereof. for the mutual benefit of both 
sides, another agreement was entered. into 
on 14-5-1955. with effect from the Ist 
April 1955. By this agreement his tenure 
of distribution rights was guaranteed for 
12 years from 1-4-1955. with an option 
to renew for a like period at the end of 
such term, subject to some further condi- 
tions about the commission. The plaintiff 
Says that while he did his part of the 
work. the defendants failed to supply the 
necessary quantities of samples and pro- 
paganda materials and that this resulted 
in the decline of the sales, However. the 
plaintiff exercised his option of renewal 
for a period of 12 vears bv a letter dated 
9-7-1966. but the defendants, who had 
been offering pin-pricks and making 
imaginary complaints as though he was 
at fault. sent a letter to him dated 30-8- 
1966, putting an end: to the contract with 
effect from 31-8-1966. Therefore, pre- 
serving his right to claim damages. the 
plaintiff filed the suit O. S. 3102 of 1966 
on the file of the City Civil Court. Madras. 
for a permanent injunction restraining 
the defendants from distributing. selling 
or otherwise dealing with their products 
either by themselves or by their re- 
presentatives, The defendants denied the 
allgations in the plaint and contended 
that it was the plaintiff who was at fault 
and that. therefore, they were justified 
in putting an end to the contract, 


2. Along with the plaint, the plain- 
tiff filed an application for a temporary 
injunction pending disposal of the suit 
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(I. A. 9305 of 1966). Injunction was 
granted by the trial Judge, but it was 
vacated by Alagiriswami, J.. as he then 
was, on appeal by the defendants, The 
judgment of the learned Judge is report- 
ed in Mac Laboratories (P) Ltd. v. V. R. 
Nathan, (1967) 1 Mad LJ 353. The argu- 
ments before the learned Judge proceed- 
ed on the footing that the interim in- 
junction wag concerned only with the 
period upto 31-3-1967. and not with the 
further period of 12 vears claimed bv 
the plaintiff, Indeed, one of the factors 
taken into account bv the learned Judge 
in allowing the appeal on 16-12-1966. was 
that the contract itself was to run only 
till 31-3-1967 and that the suit could not 
be disposed of before 31-3-1967. He ob- 
served— 

“To give a temporary injunction 
would really be to enable the plaintiff to 
get what he wants in the suit itself.” | 
A Letters Patent Appeal (L. P. A. 12 of 
1967} was filed and was dismissed on 5-4- 
1967 on the ground that the period of the 
contract had expired. 


3. After this, Mac Laboratories 
filed a suit O. S. 155 of 1967 on the Ori- 
final Side of the Bombay High Court 
claiming a sum of over Rs. 2 lakhs as 
damages from the plaintiff for the alleged 
breach of contract. V. R. Nathan filed a 
counter claim to the tune of about Rs. 9 
lakhs on the footing that the termination 
of the contract with effect from 31-8-1966 
was illegal. 


4, At this stage. the plaintiff filed 
an application I. A. No. 9170 of 1967. in 
the trial Court for amendment of the 
plaint bv adding a prayer for a declara- 
tion that the termination of the contract 
with effect from 31-8-1966, was illegal. 
The amendment was allowed bv the trial 
Court, The defendants preferred two 
revision petitions. They were disposed 
of by Veeraswami, J., as he then was. It 
was contended on behalf of Mac Labora- 
tories that such a declaration would em- 
barrass the Judge trying the counter 
Claim of V. R. Nathan in the Bombay suit. 
The learned Judge accepted this submis- 
sion but indicated that incidentally even 
for deciding the relief for injunction, the 
trial Court might have to go into the aues- 
tion as to whether the contract had been 
validly terminated by Mac Laboratories. 


5. The suit O. S. No. 3102 of 1966 
then came up for trial before Sri V. 
Krishnaswami Iyer, Asst. Jucge. City 
Civil Court, Madras. He held, on a pre- 
liminary issue, that the suit was not main- 
tainable under the provisions of S. 294 
of the Companies Act. On the main issue 
he held that an injunction could not be 
granted. It may be mentioned that he 
simply followed the decision of Alagiri- 
swami. J. though it was with reference to 
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the interlocutory application. In view of 
these findings. he dismissed the suit. 


6. Aggrieved by this, V. R. Nathan 
preferred A. S. 371 of 1969. After hear- 
ing elaborate arguments we indicated that 
the view of the learned trial Judge that 
the suit was not maintainable because of 
the provisions of Section 294 of the Com- 
panies Act would not be sustained. We 
shall give our reasons for this opinion 
later when disposing of the appeal itself. 
Thereafter, Sri M. S. Venkatarama Iver. 
learned counsel for the appellant. urged 
that the learned trial Judge was wrong 
in negativing the relief of injunction 
merely on the strength of the decision of 
Alagiriswami, J. which was rendered only 
at an interlocutory stage pending disposal 
of the suit and he urged that even as- 
suming for the sake of areument that the 
contract could not be specifically en- 
forced as against the defendants. a nega- 
tive injunction restraining them from 
distributing the products otherwise than 
to the plaintiff could be granted in view 
of Section 42 of the Specific Relief Act. 
1963 (corresponding to Section 57 of Act. 
1877). He further submitted that it was 
extraordinary that the trial Judge should 
dispose of the issue of injunction without 
really trying the substantial “auestion 
whether the contract had be rightly 
rescinded by the defendant. against 
these submissions, Sa S. Sampath Kumar, 
learned counsel for the respondent-defen- 
dant, Mac Laboratories, submitted that 
he was prepared to assume for the sake 
of argument that the allegations in the 
plaint were true. in particular that the 
termination of the contract bv the defen- 
dants with effect from 31-8-1966 was 
wrongful. But he contended that even 
so damages would be the proper and ade- 
quate remedy and injunction should. not 
be issued, We heard elaborate arguments 
on this question too, But at one stage. 
Sri M. S. Venkatarama Iver thought it 
more prudent to amend the plaint bv add- 
ing a claim for damages in the alterna- 
tive. That is why the plaintiff filed these 
two applications, C. M. P. 8306 and 8475 
of 1974. In C. M. P. 8306 of 1974 he esti- 
mated the damages at a sum of Rupees 
18,20,000. In C. M. P. 8475 of 1974 he 
has limited it to Rs. 10 lakhs, and he is 
prepared to pay court-fee of Rs. 13.525. 
under Appendix I of the High Court Fees 
Rules, the fee being calculated on the 
footing that after the amendment the suit 
will have to be tried on the Original Side 
of this Court and not bv the City Civil 
Court, because the jurisdiction of the 
City Civil Court is limited to claims below 
Rs, 50,000/, The plaintiff has also urged 
in the amendment petitions that he is en- 
titled to treat this as a suit for account- 
ing and on that basis he has tentatively 
valued the relief of accounting at Rs. 1.000 


1975 


and he is prepared to pay a court-fee of 
Rs, 75-50 under Section 35 (1) of the Mad- 
ras Court-fees and Suits Valuation Act, 
1955. It is further stated that the reliefs 
are claimed alternatively and not cumula- 
tively. and that it is sufficient to pay 
court-fee for a sum of Rs. 10 lakhs. After 
setting off the court-fee already paid. he 
is prepared to pay a sum of Rs, 13,142 as 
court-fee, Sri M. S. Venkatarama Iyer 
intimated to us that his client would be 
prepared to pay the court-fee within a 
week, 

T. The amendment petitions are 
based on the proviso to Section 40 of the 
Specific Relief Act, 1963. The section it- 
self may be quoted here in full: 

“40. Damages in lieu of, or in addi- 
tion to, injunction— 

(1) The plaintif in a suit for per- 
petual injunction under Section 38. or 
mandatory injunction under Section 39. 
may claim damages either in addition to. 
or in substitution for, such injunction and 
the Court may, if it thinks fit award such 
damages; 

(2) No relief for damayves shall be 
granted under this section unless the 
Plaintiff has claimed such relief in his 
niaint: 

Provided that where no such damages 
have been claimed in the plaint. the 
Court shall at anv stage of the proceed- 
ings, allow the plaintiff to amend the 
plaint on such terms as may be just for 
including such claim; 


(3) The dismissal of a suit to prevent 
the breach of an obligation existing in 
favour of the plaintiff shall bar his risht 
to sue for damages for such breach”. 

Sri S. Sampathkumar. learned counsel for 
the respondent-defendant, vehemently 
opposes these applications saving that 
they are very much belated, that they are 
lacking in bona fides and so on. But in 
view of the imperative language of the 
proviso which requires that the Court 
Shall grant the amendment. these sub- 
missions of Sri S. Sampath Kumar are 
futile. The plaintiff is entitled. as a 
matter of right. to have these amend- 
ments made and the only discretion left 
for the Court is about the terms, if anv. 
on which he may be permitted to amend. 


8. Even apart from the proviso. 
we would have been disposed to allow 
the amendment because of the special 
circumstances of this case. It is sufficient 
to refer to the decision of the Privy Coun- 
cil in Charandas v. Amir Khan. (1920) 47 
Ind App 255 = (AIR 1921 PC 50) which 
has been followed by their Lordships of 
the Supreme Court in L, J. Leach and Co. 
Ltd, v. Jardine Skinner and Co.. 1957 
SCR 438 = (AIR 1957 SC 357} and P. H. 
Pati] v. K. S. Patil, AIR 1957 SC 363 = 
(1957 SCR 595). It is true that V. R. 
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Nathan has already filed: a counter claim 
for Rs. 9 lakhs in the Bombay High Court, 
but prima facie there is a difficulty in 
the way of his successfully prosecuting 
that counter claim. because Mac Laborato- 
ries have taken objection to that counter 
Claim that it is barred under the provi- 
sions of Order II, Rule 2, Civil P. C.. 
which says: 


“Order II, Rule 2, sub-rule (2) Where 
a plaintiff omits to sue in respect of, or 
intentionally relinquishes. any portion of 
his claim, he shall not afterwards sue in 
respect of the portion so omitted or re- 
linquished. 

(3) A person entitled to more than 
one relief in respect of the same cause 
of action may sue for all or anv of such 
reliefs; but if he omits, except with the 
leave of the Court, to sue for all such re- 
liefs, he shall not afterwards sue for anv 
relief so omitted,” 


It may be stated here that though the 
plaintiff stated in his plaint in the suit 
O. S, 3102 of 1966 that he was reserving 
his claim for damages. he omitted to applv 
for leave of the City Civil Court to file a 
suit for damages later. To rectify this 
defect. he made an application before us. 
C. M. P. 7382 to give him the leave under 
Order 2, Rule 2. But objection was taken 
to this by Sri S. Sampath Kumar on be- 
half of the Mac Laboratories that this 
Court should not grant leave at this stage 
because the counter claim had already 
been filed. Learned counsel referred to 
the wording of Order 2. Rule 2. and con- 
tended that it prohibited V. R. Nathan 
from suing in respect of damages with- 
out the leave in contrast with provisions 
in other Acts where there is no prohibi- 
tion against suing. but there is prohibi- 
tion only against the Court sranting a 
decree. Sensible of this defect. the plain- 
tiff filed these present petitions C. M. Ps. 
8306 and 8475 of 1974. It seems to us that 
the objection of Sri S. Sampath Kumar 
to the grant of leave required for under 
Order 2, Rule 2 is prima facie well found- 
ed and C. M. P. 7382 of 1974 mav have 
to be dismissed. Hence unless these pre- 
sent amendment petitions C. M. Ps. 8306 
and 8475 of 1974 are allowed. V. R. 
Nathan will be left without any remedy 
except the injunction; but in respect of 
that injunction the contention of Mac 
Laboratories iş that damages would be 
the proper remedy. This contention of 
the defendants itself shows that it is ab- 
solutely necessary that the present am~- 
endment claiming damages in the alter- 
native should be allowed. 


9, Having regard to the special 
circumstances of this case, we do not think 
it necessary to impose any terms on the 
plaintiff in granting these amendments. 
The amendments will be allowed. Sri S. 
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Sampath Kumar has given expression to 
an anxiety that the plaintiff mav not pay 
the required coure-fee of Rs. 13, 142 and 
he submits that till the court-fee is paid, 
the appeal should be kept pending and in 
that event he would press his submission 
that a negative injunction should not be 
granted. With reference to this submis- 
sion, Mr. M. S, Venkatarama Iver gives 
an assurance that the plaintiff will pay 
the sum of Rs. 13,142 within a week and 
that the defendant need not ave any 
such apprehension. Under these circum- 
stances, we think it right to have this 
matter called on 16-8-1974, within which 
time the plaintiff should pav the addi- 
tional court-fee, 

Order accordingly. 
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MAHARAJAN, J. 


T. Thiravia Nadar, Avvellant v. S. 
Thiravia Nadar. Respondent. 


Appeal Against Appellate Order No. 
71 of 1972, D/- 19-7-1974." 

(A) Civil P. C. (1908), S. 60 (1) (c), 
S. ii — Tamil Nadu Agriculturists Re- 
lief Act (4 of 1938), S. 3 — Finding that a 
judgment-debtor is not agriculturist with- 
in meaning of Section 3 of T. N. Act is no 
bar to a claim for benefits under S. 60 
Civil P. C. 


A finding that the judgment~debtor is 
not an agriculturist within the meaning 
of Section 3 of Tamil Nadu Agriculturists 
Relief Act, is not necessarily tantamount 
to a finding that he is not an agriculturist 
under S, 60(1}(c), Civil P. C. Under 
S. 60, Civil P. C.. an agriculturist need 
not have a saleable interest in land: nor 
meed he be a lessee of the land. It is 
sufficient if he is merely a tiller of the 
soil and depends exclusively for his living 
on tilling the soil and he is unable to 
maintain himself otherwise. A claim of 
the judgment-debtor for benefits of Sec- 
tion 60 is not. therefore, barred bv the 
principles of res judicata. Where the 
lower Courts ignored the evidence that 
the judgment-debtor was tilling the agri- 
cultural land of his father and erroneous- 
ly held that he was precluded by res judi- 
cata from raising a plea that he was an 
agriculturist under S. 60, held that the 
misconception had vitiated the judgments 
of the Courts below and must therefore 
be set aside. AIR 1961 SC 589. Follow- 

ed. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1961 SC 589 = (1961) 2 SCR 163 2 


*(Against order of Sub. J. of Tirunelveli, 
in C. M. A. No. 28 of 1972 etc.). 


JR/KR/E193/74/SGK 


T. T. Nadar v. S, T. Nadar (Maharajan J.) 


A.L R. 


A. V. Ilango for R. Shanmugham and 
K. M. Natarajan, for Appellant: T. R. 
Mani, for Respondent. 


JUDGMENT :— This civil miscellaneous 
second appeal arises under the following 
circumstances, The respondent obtained 
a decree against the appellant in O. S. 
No. 118 of 1970 on the file of the Ambasa- 
mudram District Munsif’s Court on foot 
of a promissory note. In execution the 
decree-holder sought to bring the judg- 
ment-debtor’s house to sale. The. judg- 
ment-debtor filed E. A. 952 of 1971 prav- 
ing for the dismissal of the execution 
petition. The main tasis upon which he 
asked for dismissal is that under proviso 
(c) to Section 60 (1), Civil P, C. the house 
belongs to an agriculturist and is occupied 
by him and, therefore. it is not liable to 
attachment or sale. The judoment-deb- 
tor’s contention was that he was an agri- 
culturist within the meaning of S. 60 (1) 
(c), Civil P. C. The decree-holder filed 
a counter in which he contended that. by 
virtue of the findings in O. 5. No. 118 of 
1970 and A. S. 35 of 1971, the judgment- 
debtor was barred by res judicata from 
contending that he js entitled as an agri- 
culturist to the benefits of Section 60 (1) 
(©. Civil P. C. He further contended 
that the judgment-debtor was not en- 
titled to claim the relief, inasmuch as he 
remained ex parte in E. P. 404 of 1971, 
and he had allowed attachment before 
judgement to be confirmed. The judgment 
debtor examined himself as P. W. 1 and 
one Daveedu Nadar as P. W. 2. He also 
filed a number of documents in support 
of his plea that he was an agriculturist. 
The decree-holder led no oral evidence 
in refutation of the judgment-debtor's 
plea. He merely produced a certified 
copy of the judgment in A, 5. 35 of 1971, 
had it marked as Ex. B-1 and contended 
that the judgment-debtor was not entitled 
to the benefits of Section 60 (1) (c), Civil 
P. Cc. The Court of first instance dismis- 
sed the execution application of the judg- 
ment-debtor after holding that his plea 
was barred by res judicata. An appeal 
filed by the judgment-debtor to the Sub- 
ordinate J udge, Tirunelveli, was also dis- 
missed. It is against the dismissal of the 
appeal the present civil miscellaneous se- 
cond appeal has been filed. 


I mav at the very outset say 
that ak the Courts below have been 
labouring under a misconception as to the 
meaning of the word ‘agriculturist’ em- 
ployed in Section 60(1) (ce), Civil P. C. 
Evidently, they seem to have taken for 
granted that the concept of. an agricultu- 
rist as contemplated by Section 60 (1) (c), 
Civil P. C. is the same as. and in no way 
different from. the concept of agriculturist 
under Madras Act IV of 19388, Under Sec- 
tion 3 of Madras Act IV of 1938, an agri- 
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Harekrishna Sahu and another, Ap- 
pellants v. Bhagirathi Sahu and others, 
Respondents. 

First Appeal No. 45 of 1967. D/- 3-4- 
1974.” 

(A) Civil P. C. (1908), Order 6, R. 2 
— Fraud — Must be specifically pleaded 
and substantiated —- Mere allegation 
would not suffice, pi (Para 10) 

(B) Hindu Law -— Partition ~ Is 
“iesthansa’ given to an elder brother per 
se a reason to strike down a dee¢ of 
partition ? No. 

Mere ‘jesthansa’ as such de hors of 
any other consideration, has no sanction 
of law: but inequality of shares should 
net be equated with ‘jesthansa’ to afford 

a ground to impeach a partition deed 
Be valid. There may be various 
reasons why any member is piven a big- 
ger slice. (Para 14) 

(C) Contract Act (1872), Section 16 
— Partition — Section cannot be invok- 
ed to judge its genuineness. 

A partition is not a contract between 
the parties where there is offer, accept- 
ance and passing of consideration to in- 
voke the provisions of the Contract Act 
while judging the genuineness or other- 
wise of the registered deed of partition. 

(Para 12) 


(D) Evidence Act (1872), Section 114 
— Js there a presumption that the pro- 
perties purchased exclusively in the 
names of the members of the joint family 
are joint family properties or purchased 
from joint family funds? No, on the 
contrary one who alleges benami has to 
prove it, (Hindu Law — Joint family 
property). (Para 15) 

(E) Hindu Law — Partition — Mere- 
ly because certain properties have not 
been partitioned will ‘not justify reopen- 
ing of the partition. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1299 = (1968) 3 SCR 639 13 
AIR 1965 SC 1364 = (1965) 1 SCR 861 15 
AIR 1951 SC 280 = 1951 SCR 548 10 
AIR 1923 PC 73 = 39 Cal LJ 165 9 

R. N. Sinha, for Appellants; A. K. 
Padhi and H. K. Jena, for Respondents. 

JUDGMENT:— ‘The original plain- 
tiff-appellant, now dead and substituted 
by his legal representatives, lost his suit 
for partition of his half share in the dis- 
puted 52.084 acres of land described in 
Schedule ‘Kha’ of the plaint, 

2. The admitted genealogy is that 
one Naran Sahu had three sons, namely, 
Jagabandhu, Madhaba = Sadhu in 


*(From decision of K. Misra, Sub-J.. 


Balasore, D/- Bee Tece) 


‘*FR/GR/C507/74/RSK 
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Harekrishna v. Bhagirathi 


- the registered deed and discovered 
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order. The deceased plaintiff Chandra 
Sekhar is the son of Madhab. The con- 
testing defendant No. 1. Bhagirathi is 
the son of Jagabandhu. The third son 
Sadhu died issueless while joint with his 
brothers. The plaintiffs father Madhaba 
died after Sadhu, Jagabandhu the father 
of defendant No. 1 therefore being the 
eldest member of the family. was the 
Karta and after him defendant No. 1 be- 
came the Karta, Other defendants (Nos. 
2 to 4) are the sons of defendant No. 1. 


3. The plaintiffs case was that 
the ‘Kha’ schedule properties are all joint 
family properties though acquired most- 
ly in the names of defendant No. 1. Some 
are also in the names of plaintiff’s wife 
and his sons as well as the son (D.2) of 
D. i. Yet all are joint family property 
having been acquired from joint family 
nucleus. Admittedly the ancestral pro- 
pérty was about 21 acres and the rest 
have been acquired by defendant No. 1. 


4, It is alleged in the plaint that 
defendant No. 1 being the Karta of the 
family and much senior in age, the plain- 
tiff not only respected him but stood in 
fear of him, In 1959, defendant No. 1 
proposed to the plaintiff to create a nomi- 
nal deed in respect of their properties to 
save them from the impending Land Re- 
forms Act. So a registered deed was exe- 
cuted (Ext. 3 = Ext. A) though the fami- 
ly continued in mess and property joint 
as before. A few days before the filing 
of the suit, there was a quarrel between 
the female members in which defendant 
No. 1’s wife is said to have given a threat 
to drive the plaintiffs family from all 
lands. This made the plaintiff suspicious. 
So he went to Balasore, took a ras 
that 
defendant No, 1 had created fraudulently 
a partition deed without giving proper 
share to him. Thereafter the plaintiff 
suggested for a fair and amicable parti- 
tion by metes and bounds to which de- 
fendant No, 1 did not agree and hence 
the suit. 


5. Defendant=No. 1’s. positive case 
was that the? 7 7 fx rehistered, partition deed 
(for A.41 40 Oc decimats. as, been executed 


with the feonséntzo&thecplaintiff and had 
been acte agen ‘The etip laint allegation 
that it Geer er to defeat the 





purchased in ihe names of plaintiff's wife 
and: defendant No. 1’s sons out of their 


separate funds, Also it was alleged that 
certain properties had been excluded from 
the partition deed since they were ac- 
quired after the said partition. Lots 25, 
26 and 28 were kept out of the partition 
deed as they were dedicated to the family 
deity (Baraha-Bigraha). Also certain pfo- 
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_perties mentioned in the written state- 
ment, were not partitioned, such a resi- 
dential house, for reasons stated therein. 
It was specifically pleaded that all the 
joint family properties available for par- 
tition had been divided by metes and 
bounds with the help of Bhadralogs and 
therefore there cannot be a partition for 
second time. 


6. The learned lower Court par- 
tially decreed the suit on the finding that 
there had been a partition by metes and 
bounds between the brothers as per Ext. 
3 — Ext. A dated 13-1-1959 and hence 
there cannot be second partition. It fur- 
ther held that the partition deec was not 
a product of fraud and so ordered that 
properties not included in Ext. A be par~ 
titioned. 


7. There are three E on 
the plaintiffs side out of whom F. W. 3 
is the plaintif and there are five wit- 
nesses on the side of the defendants of 
whom D. W. 1 is defendant No. 1. D, W. 
3 is a Bhadralog who effected the parti- 
tion of the moveable and also an attest- 
ing witness to Ext, A the deed of parti- 
tion. D. W. 4 is the scribe of the docu- 
ment, the partition deed. D. W. 2 is the 
Chaukidar whg speaks about the separate 
possession and payment of separate chau- 
kidari tax (Exts. Z-1 to Z-3) D. W. 5 is 
defendant No. 2. 


The evidence of the two witnesses for 
the plaintiff, namely, P. Ws. 1 and 2 is 
inconsequential. They merely state that 
there has been no division by metes and 
bounds but the parties are possessing 
their lands for convenience. P., W. 1 has 
little knowledge about the lands belong- 
ing to the family. Similarly, P. W. 2 
says that he cannot say if the parties 
have been divided by metes and bounds. 
He is a labourer and admits that he has 
no knowledge about the specific lands of 
the parties. The plaintiff as P. W. 3 sta- 
tes in his chief— 

"In 1959, there was a share (sham) 
deed to avoid the provisions of the Land 
Reforms Act. I executed it under the ad- 
vice of my brother D. 1 in order to avoid 
the provisions of Land Reforms Act. I 
did not go through the contents of the 
deed, I have full confidence in my bro- 
ther since I have great regard for him. 
No moveable property of our joint family 
has been got (?) divided among us.” 

As against this, the evidence on the 
side of the defendants is quite specific. 
The scribe and the attesting witness de- 
posed how the contents of the partition 
deed were read over and explained and 
thereafter both the parties signed it. Two 
copies of the same were prepared, regis- 
tered and each party got one. 

8. The execution of the partition 
deed is not denied. It is only challenged 
on the ground of fraud. - 


Harekrishna v. Bhagirathi (Panda J.) 


A.L R. 


9, Mr, Sinha, learned Counsel for 
the plaintiff-appellant contended that— 
document was a nomi- 
nal one and Re in order to avoid 
the enactments which was expected to be 
enforced regarding land Reforms and that 
it was never acted upon, but the defen- 
dant who was ‘admittedly the Karta of 
the joint family and was more than 20 
years elder than the plaintiff had exer- 
cised his undue influence in getting the 
Gocument executed, as contemplated 
under Section 16 of the Contract Act, and 
that the defendant had fraudulently got 
the document executed with the assis- 
tance of his people, the scribe and the at- 
testing witness.” 

Citing the case law reported in AIR 1923 
PC 73 he submitted— 


“True it is, the onus is on the person 
who alleges fraud, and suspicion and sur- 
mise and conjecture are not permissible 
substitutes for these facts or these infer- 
ences but that by no means requires that 
every puzzling artifice or contrivance re- 
sorted to by one accused or fraud must 
necessarily be unravelled and cleared up 
and made plain before a verdict can be 
properly found against him. If this were 
not so, many clever and dexterous knave 
would escape... 


10. It needs no saying that the 
onus lies heavily on the party who al- 
leges fraud. The mere allegation would 
not suffice but it must be pleaded as to 
how fraud was practised and that must 
be also substantiated, True, positive evi- 
dence cf fraud need not be sought for 
and the same can be inferred if circum- 
stances are there to warrant the same In 
the case of Bishundeo Narain v: Seogeni 
Rai, reported in AIR 1951 SC 280 their 
Lordships have laid down thus:— 


“Through pleas of undue influence and 
coercion may ‘overlap in part in some 
cases, they are separable categories in 
law and must be separately pleaded. 


In zases of fraud, undue influence 
and coercion, the parties pleading it must 
set forth full particulars and the case.can 
only be decided on the particulars as laid. 
There can be no departure from them in 
evidence. General allegations are insuffi- 
cient even to amount to an averment of 
fraud of which any Ct. ought to take 
notice however strong the language in 
which they are couched may be, and the 
same applies to undue influence and 
coercion. 


In the case of coercion when a Ct. is 
asked to find that a person was threaten- 
ed with death it is necessary to give par- 
ticulars as to the nature of the threat, the 
circumstances, the date, time and place 
in which it was administered and the 
name of the person threatening. In the 
absence of such particulars it would be 
impossible to reach a proper conelusion.” 


ae opr eeebaove 


* 


1975 


11. The case has to be judged from 
the above standpoint. 


Mr. Sinha vehemently urged that 
fraud has to be inferred from-—— 
- (a) unequal distribution of shares; 
(b) exclusion of some properties from 
partition; and — 
(c) disparity in age between the 
plaintiff and defendant No. 1, the latter 
being the karta and thus in a position to 
dominate over the will of ‘the plaintiff, 


12. As already indicated the evi- 
dence on the side of the plaintiff is not at 
all helpful to further the case of the 
plaintiff of fraud. Mere unequal share in 
a partition does not ipso facto prove 
fraud. The plaintiff admits and his case 
also in the plaint is that defendant No. 1 
told him that in view of the approach- 
ing Land Reform Regulation, they should 
execute a document. If so, the only docu- 
ment that could be created to circum- 
vent land legislation was a division of the 
lands. From this, it is clear that even if 
the plaintiff’s case is accepted there was 
no misrepresentation, He was made 
aware that a partition of the landed pro- 
perties was going to be effected. The 
plaintiff was then about 34 years old and 
thus sufficiently old to realise its impli- 
cation. On his own pleading he was a 
party to the fraud — if there was at all 
any—to out-wit land legislation. Again 
the allegation that a nominal deed was 
executed is somewhat incompatible with 
a plea of fraud in the sense that he knew 
that it was a nominal deed meant not to 
be given effect to. It was a sham docu- 
ment and he knew it to be so, That apart 
the evidence of the scribe (D. W, 4) and 
the arbitrator, D, W. 3 (the other two 
arbitrators are dead) is specific and noth- 
ing having been elicited from them that 
` negatives the suggested inference of any 
fraud or undue influence. The very fact 
that in this suit for partition there is not 
a single item of movable property sought 
to be partitioned is also indicative of the 
fact that there had been a partition al- 
ready. A prosperous family which had 
more than 50 acres of land, houses and 
business should have no moveable pro- 
perties for partition is really hard to be- 
lieve. The reference to Section 16 of the 
Contract Act made by Mr, Sinha to esta- 
blish how defendant No. 1 was in a do- 
mineering position tọ prevail upon the 
plaintiff appears immaterial for conside- 
ration, since it is not a contract between 
the parties where there was offer, accep- 
tance and passing of consideration to in- 
voke the provisions of the Contract Act 
while judging the genuineness or other- 
wise of the registered deed of partition. 
So. concurring with the learned lower 
court, I would hold that the registered 
deed of partition (Ex. 1—Ext. A) is not a 
product of fraud practised by D. 1 on the 
pleintiff. 
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13. The next point urged by Mr. 
inha is the unequal distribution of the 
landed properties between the plaintiff 
and the defendant which is, according to 
him, an indication of fraud. In this con- 
text Mr. Sinha laid great stress on the 
alleged ‘Jesthansa’ given to defendant No. 
1. For this Mr, Sinha laid great empha- 
sis on the law laid down by their Lord- 
ships of the Supreme Court in AIR 1968 
SC 1299 where allocation of unequal share 
has been deprecated, It says— 


“Doctrine of ‘Jesthansi’ or ‘Jeshtha- 
bhagam’ is now absolute and unenfor- 
ceable, Equality of division. is principle 
of Hindu law and exceptions to this rule 
have almost disappeared, One of such 
exceptions was in favour of the eldest 
son, who was originally entitled to a spe- 
cial Share on partition, But unequal par- 
tition of ancestral or joint property was 
from early times condemned. As between 
brothers or other relations, absolute equa- 
lity is now the invariable rule in all the 
States, unless perhaps, where some spe- 
cial family custom to the contrary is 
made out. s.es... ma 


14. Thus Jesthansa given tọ an 
elder brother in partition though does not 
find favour from judicial pronouncements, 
yet it cannot be laid down as a general 
principle for striking down any deed of 
partition if there is any inequality of 
share, for any reason. There may be va- 
rious reasons why any member is given a 
bigger slice, It may be due to the inca- 
pacity of the member to earn; it may be 
by agreement between the parties for 
some consideration, such as. better earn- 
ing capacity of others, in recognition of 
his unique services or contribution to the 
joint family property and the like. Mere 
‘Jesthansa’ as such de hors of any other 
consideration, has no sanction of law; but 
inequality of shares should not be equated 
with ‘jesthanasa’ to afford a ground to 
impeach a partition deed otherwise valid. 
In the instant case there is not a whisper 
in Ext. 1 that the bigger share given to 
D-1 was towards his ‘Jesthansa’. On the 
contrary it lays down in clear terms that 
some more lands are allotted to D-1 in 
view of his services in augmenting the 
assets of the joint family as decided by 
Bhadralogs and agreed to by parties. It 
also stipulates that this being with the . 
acquiescence of the parties, latér, they 
would be debarred from questioning ıt. 
Under this deed (Ext. A — Ext. 1) plain- 
tiff got 16.84 acres whereas D.1-24.56 acres 
totally 41.40 acres, It is explained why 
the balance immovable property remain- 
ed undivided. In short, the partition 
deed having been held valid, it is bind- 
ing on the parties thereto. Incidentally it 
may be mentioned here that there is no 
prayer for declaration that Ext. 1 is frau- 
dulent and hence void and inoperative. In 
the absence of such a prayer the parti- 
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tion deed blocks the way for a second 
partition, at least so far as the plaintiff is 
concerned, 


15. It was next argued by Mr. 
Sinha that the minor sons of the plaintiff 
are not bound by Ext. 1 to which plain- 
tiff is only a party. True it was open for 
the successors of the plaintiff to challenge 
Ext. 1 on the ground of inequality of 
Shares. But that is not the case here. 
The minor sons or the successors have not 
brought the suit, They have merely been 
substituted on the death of the original 
plaintiff, So they only step into the shoes 
of the plaintiff and pursue the same cause 
of action and not a different one which 
necessarily involves a new line of attack. 
So this point raised by Mr. Sinha also 
fails, 

The next question that arises for con- 
sideration is about the partition of the 
properties not included in the deed (Ext. 
1). The learned Lower Court has dealt 
with each lot included in the suit but not 
included in the partition deed (Ext. 1), It 
is unnecessary to repeat the same here. 
Generally speaking some of the lots such 
as lot No. 20 was purchased by the son of 
the defendant No. 1 on 5-5-1960 under 
Ext. D.1 and thus it could not have been 
there for partition in 1959, Lot. No, 19 
has been purchased exclusively in the 
names of two sons of defendant No. 1 and 
a son of the plaintiff (now appellant) each 
having 1/3rd share. Lot No. 21 has been 
similarly purchased. Lot No. 8 has been 
kept joint being the house site, Lot No. 
22 has been purchased in September, 1963 
long after the partition in 1959. Lot No. 
23 has been purchased in the name of the 
plaintiffs wife as admitted by him. Lot 
Nos. 25, 26 and 28 of Baripada had been 
kept separate for the family deity 
(Baraha-Bigraha). The learned Lower 
Court has rightly directed partition of 
those properties and hence has decreed 
the suit partially. Since some of 
these properties not included in the par- 
tition deed have been purchased exclu- 
sively in the names of some members. of 
the joint family, there is no presumption 
that they are the joint family properties 
or have been purchased from joint family 
funds. Rather the presumption is other- 
wise and who challenges the same on the 
ground of Benami it is on him to prove 
the same (See AIR 1965 SC 1364). In this 
ease there has been no evidence to show 
that they are Benami and further more, 
some of the properties have been pur- 
chased in the names of the plaintiff’s wife 
and the son also that is indicative of the 
fact- that different members had separate 
properties. It is a significant fact that the 
lands purchased from 1931 under Ext. C 
upto Ext. S in 1953 though all have been 
purchased in the name of defendant No. 1 

alone, yet he has fairly put them in the 
hotchpotch for partition. Ext. W is a 
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Hukumnama in favour of defendant No, 1 
alone granted by Maharaja Pratap Chan= 
dra Bhanja Deo in the year 1935 for 2.77 
acres and even that has been put in 
hotchpotch for partition. These are fac- 
tors to show that defendant No. 1 was fair 
in his deal and in fact had more than 
doubled the family assets which were ori~ 
ginally 20 acres and odd. 

That apart law is clear that merely 
because some -properties have not been 
partitioned will not justify reopening of 
the partition, It has been held under 
Article 339 of Mulla’s Hindu Law thus: 


“Where a portion of the joint pro- 

perty has been excluded from partition 
by mistake, accident or fraud, such por- 
tion continues to be the joint property 
of the family, and it must be divided 
amongst the persons who took under the 
partition, It is not necessary in such a 
case to reopen the original partition.” 
So agreeing with the learned Lower 
Court I would hold that the lots dedicat- 
ed to the deity and not included in Ext. A 
to be partitioned since the plaintiff is 
not desirous of making dedication and fur- 
ther Lot No. 8 the homestead be also par- 
titioned. I agree with the learned Lower 
Court that Ext, 1 is not a fraudulent deed 
nor it was nominal: It has been fully act- 
ed upon and as such there cannot be a 
re-partition. 

In the result, therefore, all the points 
raised on behalf of the appellant by Mr. 
Sinha having been decided egainst him, 
the appeal fails and is hereby dismissed 
with costs. Hearing fee Rs, 50/- (Fifty). 

Appeal dismissed, 
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Indian Aluminium Company Ltd.. 
Petitioner v. The Orissa State Electricity 
Board and another, Opposite Parties. 


Original Jur. Case No. 357 of 1971, 
D/- 27-3-1974. 

(A) Evidence Act (1872), Section 115° 
— Promissory estoppel — When can he 
invoked. 


It was contended that the Electricity 
Board could not enhance duty because its 
predecessor, the State Government had 
held out assurances to the retitioner of 
supply of hydel power at low and fixed 
rates over a long term of years. Acting 
on such representations and assurances, 
the petitioner agreed to locate its factory 
at Hirakud a place away from the raw 
materials and market for the praduce. Re~ 
jecting the contention it was held that the 
agreement was the result of negotiation. 
The petitioner was as much desirous of 
being supplied electric power as the sup- 
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plier was anxious and willing to supply 
the same, Hence he could not raise the 
plea of promissory estoppel, (Para 5) 

(B) Electricity (Supply) Act (1948), 
Section 60 (1-A) — Can Government 
frame scheme and transfer the same to the 
Board after the constitution of the Board? 
No, it cannot, 

Such schemes as are sanctioned by 
the State Government and transferred be- 
fore the constitution of the Board can 
only be deemed to have been sanctioned 
by the Board. The provisions in sub-sec- 
tions (1) and (2) of Section 60 support 
such a conclusion. When the Legislature 
confers a specific power on a particular 
statutory authority in unambiguous terms, 
unless there be anything to the contrary 
in the Act, it must be assumed that ex- 
clusive power is vested in that declared 
authority to do that particular thing. The 
position is equally settled in law that for 
a particular purpose when a specific pro- 
cess has been indicated, it must also be 
assumed that law does not also contem- 
plate of a substitute process for the same 


matter. (Para 8) 
(C) Electricity (Supply) Act (1948), 
Sections 2 (6), 26 — State Electricity 


Board is not a licensee for the purpose of 
the Act — It cannot rely on Sections 57, 
57-A and 6th Schedule. (Para 9) 


(D) Electricity (Supply) Act (1948), 
Sections 49, 59 — Can State Electricity 
Board unilaterally revise the tariff fixed 
under the binding contracts by relying on 
Sections 49, 59? No, in absence of sta- 
tutory Regulations conferring such power 
Board cannot unilaterally revise tariff 
contrary to agreements. (Para 13) 


(E) Constitution of India, Article 226 
— If a statutory body like State Electri- 
city Board chooses to commit a breach of 
contract under the cloak of statutory au- 
thority can relief be refused on ground 
that in disputes involving breach of con- 
tract writ petition is not maintainable ? 
No, High Court would not refer the peti- 
tioner to Civil Court or require him to 
take to arbitration. (Para 14) 
Cases Referred: Chronological Paras 
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1971 Lab IC 1178 5 
AIR 1968 SC 718 = (1968) 2 SCR 366 5 
ME oo 2 Ker 664 = (1970) 1 Lab g 


26 
AIR 1967 SC 1801 = (1967) 2 SCR 679 14 
AIR 1962 SC 1044 = 1962 Supp (3) a 


1 14 
AIR 1961 SC 838 = (1961) 2 Cri LJ 1 12 


Indian Aluminium Co. v. O. S. E. Board 


[Pr. 1} Ori. 101 


AIR 1961 SC 1506 = (1962) 1 SCR 753 14 
AIR 1953 SC 309 = 1953 SCR 865 13 
AIR 1946 PC 127 = 73 Ind App 123 12 
AIR 1943 FC 29 = (1943) 2 Mad LJ 114 


1E) 


(1915) 20 CLR 299 12 
(1891) 3 Ch 82 = 60 LJ Ch 594 5 
(1882) 7 AC 178 = 5i LJPC 43 13 
(1881) 50 LJQB 353 = 6 AC 193 13 
(1868) 4 CP 107 = 38 LJCP 81 13 
(1845) 12 Cl & F 45 3 


B. Das, R. Mohanty and B. C. Das, 
for Petitioner; 5S, Roy Chowdhury, ; 
Ghosh, B. Chatterjee, S, Mohanty and 
K. N. Sinha, for Opposite Parties. 


R. N. MISRA, J.:— The petitioner is 
a public limited company with its regis- 
tered office at Calcutta. It has several 
factories at different places all over the 
country and one of them is at Hirakud in 
the district of Sambalpur under our terri- 
torial jurisdiction where smelting opera- 
tion is carried. It entered into a contract 
in June, 1957, with the State Govern- 
ment of Orissa for purchase of eleciric 
power for this factory at Hirakud. When 
it required additional electric power after 
going into production, a subsequent con- 
tract was entered between those parties 
on the llth of February, 1960. Article 3 
of both the agreements (Annexures 1 and 
2) provides that the agreements would 
remain valid for 25 years from 1957 with 
the consumer’s option for a renewal. 


The Orissa State Electricity Board 
(hereafter referred to as the Board) was 
constituted under Electricity (Supply) Act, 
54 of 1948 (hereafter referred to as the 
Act) with effect from Ist of March, 1961. 
The petitioner alleges that under the pro- 
visions of the Act, the Board stepped into 
the shoes of the State Government and 
became the ‘Supplier’ in terms of those 
contracts, Under these contracts, hydel 
power generated from the Hirakud Dam 
Project was to be supplied. In 1966, when 
the generating expenses of the Board 
went un, tariff was revised generally for 
the supply of electricity to its consumers ` 
by levying a surcharge, but power inten- 
sive industries like the petitioner were 
not subjected to this burden. Govern- 
ment had been paying subvention to the 
Board with a view to meeting any loss on 
account of supply to the power intensive 
industries within the State at fixed low 
rates. In 1968, the State Government ins- 
talled the Talcher Thermal Power Station 
and the Thermal Project was inter-con- 
nected with the hydel system. In June, 
1970, the Thermal Project was transfer- 
red to the Board by the State Govern- 
ment. The price of coal having gone up, 
the Board pressed upon the State Govern- 
ment to authorise levy of a coal sur- 
charge, In January, 1971, decision was 
taken to levy such surcharge in addition 
to the then prevailing tariff dnd under a 
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Press Note dated 1-2-1971, the decision of 
the Board was notified, The petitioner 
was charged at the enhanced rate in the 
bill for the month of February. 1971. The 
petitioner challenged the enhancement 
of the rate on the ground that the Board 
Stood bound by the terms of the existing 
agreements with the petitioner and was 
not entitled unilaterally to alter any of 
its terms — much less the rate of sup- 
ply. Several other grounds were indi- 
cated. Having failed to obtain any relief 
from the Board on its representation, this 
application was filed on 16th of April. 
1971. -The petitioner obtained an order 
restraining the Board from collecting the 
surcharge and undertook to pay for the 
energy at the rate prevailing up to Janu- 
ary, 1971. . 

In the writ application, the petitioner 
has pleaded that on the representation of 
the State Government that electricity at 
a favourably fixed rate for a long period 
of time would be supplied by Govern- 
ment, the company had agreed to put up 
its factory at Hirakud — a place away 
from both raw materials as also the mar- 
ket, On that ground a plea of equitable 
estoppel has been raised, The petitioner 
has further contended that the Board has 
not been sustaining any loss; and at any 
rate, in respect of any possible loss on ac- 
count of the fixity of the rate or its con- 
cessional character, so far as power inten- 
sive industries are concerned, the State 
Government grants subventions to the 
Board, because Government otherwise 
benefits out of these factories run- 


ning within the State. If the sub- 
vention ear-marked for recoupment 
of loss is properly adjusted, the 


. Board has no grievance to make so 
far as power intensive industries like the 
petitioner are concerned. According to 
the petitioner. under the agreements, the 
Supplier stipulated the provision of hydel 
energy. Rise of price of coal is irrelevant 
in the matter of production of hydel 
energy and the petitioner, therefore, could 
not be made to bear the burden on 
that head. The action of the Board in 
connecting the hydel lines with the ther- 
mal system is said to be not a scheme in 
accordance with law and, therefore, the 
Board was not entitled to act in such high 
handed manner. It has also been pointed 
out that the provisions in the agreements 
bound the Board and it had nc authority 
unilaterally to alter any of the terms par- 
ticularly in the absence of statutory 
Regulations, 


2. The Board filed its first coun- 
ter-affidavit on 6th of September, 1971. 
Attempt was made to justify the sur- 
charge and the various contentions of the 
petitioner were refuted. The petitioner 
brought in new allegations by way of 
amendment. A further counter was re- 
eeived from the Board. Thereafter seve- 
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ral affidavits have been filed on either 
side. By that process, the record of the 
case has now become fat enough. 

3. The hearing of this case begaa 
on 13th August, 1973, and was adjourned 
from time to time to accommodate par- 
ties, Judgment was ultimately reserved 
on 4th of March, 1974. 


: 4 Learned Counsel for the peti- 
tioner at the hearing raised the following 
contentions: 

; (1) The State Government, and after 
it the Board, is bound by the principles 
of promissory estoppel and the enhance- 
ment of duty is vitiated in law being a 
levy in breach of such estoppel: 

(2) The agreement having provided for 
supply of hydel power, coal surchage was 
not applicable so far as supply of hydel 
energy to the petitioner was concerned; 

(3) The Board not being a licensee 
was not entitled to rely upon Sections 57, 
d7-A and Schedule VI of the Act: 

(4) The Board is not entitled to uni- 
laterally reverse the tariff fixed under 
binding contracts by relying upon Sec- 
tions 49 and 59 of the Act, together or 
independently: and 

(5) In the absence of Regulations, the 
Board cannot unilaterally abrogate the 
agreements, 

On behalf of the Board, the main- 
tainability of this application has been 
disputed on the ground that the plea rais- 
ed by the petitioner at the most shows 
that the Board has acted in breach of 
contract. A civil action is more appro- 
priate than the writ proceeding to resolve 
such a dispute, Simultaneously it is con- 
tended that the agreement in question 
provide for arbitration in the event cf 
dispute and the impugned actions admit- 
tedly come within the ambi; of the arbi- 
tration clause, 


Be Each of the contentions raised 
on behalf of the petitioner and the ques- 
tion of maintainability raised on behalf 
of the opposite party — Board has now to 
be examined, 

Contention No. 1: 

The plea of promissory es- 
toppel has been raised on the 
basis that the State Government soon. after 
the construction of the Hirakud Dam 
and making of provision for production of 
Hydel Power was looking for heavy con- 
sumers of such power. With a view +o 
encouraging location of power intensive 
industries near about, the State Govern- 
ment held out assurances to the petitioner 
of supply of Hydel Power at low and fix- 
ed rates over a long term of years. Act- 
ing on such representations and assu- 
rances, the petitioner-company agreed to 
locate its factory at Hirakud notwith- 
standing the fact that it was a place 
away from raw materials as also the 
market for the produce, The Board in 
terms of Section 60 of the Act has to as- 
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sume obligations of the State Government 
and, therefore, is bound by the estoppel 
which the petitioner was entitled to raise 
against the State Government, 


We find the petitioner in respect of its 
factory located at Alupuram near Alwaye 
in the State of Kerala raised a similar 
plea when the Kerala State Electricity 
Board unilaterally raised the tariff. A 
Bench of the Kerala High Court in the 
case of Indian Aluminium Company v. 
K. 5. Electricity Board, AIR 1972 Ker 
206, at page 211, examined this conten- 
tion. Upon hearing learned Counsel for 
the parties on the auestion of estoppel, 
we are not satisfied that the petitioner is 
entitled to any relief on that ground, We 
are impressed with what has been observ- 
ed by the learned Judges in that case and 
feel inclined to extract the conclusions 
reached therein on this point, The plea 
of estoppel was rejected by saying— 


“The plea of equitable estoppel need 
not occupy us long. We are pressed with 
the decision of the Supreme Court in 
Anglo Afghan Agencies case, AIR 1968 
SC 718 and in the Century Mills case, AIR 
1971 SC 1021. The arguments based on 
these decisions covered familiar ground. 
On the pleadings, we are not satisfied, 
that the picture sought to be presented of 
the Board (or its predecessor) being a sup- 
plicant before the petitioner for the esta- 
blishment of its industry in this State, of 
representations made, hopes raised, vast 
expenditure incurred, sacrifices made, and 
expectations blasted, has been either com- 
plete or correct, As pointed out by Coun- 
sel for the Board, there is enough in the 
agreements themselves to show that the 
petitioner was equally desirous of obtain- 
ing electric power and had negotiated for 
the supply of the same, See for instance 
the preamble to Ext. P-1, Ext. R-2, Ext. 
R-3, etc., (here Annexures 1 & 2). Again, it 
is well settled that there can be no estop- 
pel against the provisions of a statute or 
the exercise of statutory power. With re- 
ference to the principle laid down in the 
Anglo Afghan Agencies case, the matter 
was fully considered in this Court in 
Sankaranarayanan v, State of Kerala, ILR 
(1968) 2 Ker 664. See the discussion ia 
paragraphs 3 to 16 of the judgment. The 
decision was affirmed by the Supreme 
Court See 1971 Ker LT 422 = (ATR 1971 
SC 1997). There estoppel was pleaded 
against the exercise of the constitutional 
power under Article 309 of the Constitu- 
tion and the plea was repelled. The mat- 
ter was further discussed by a Full Bench 
of this Court in Achuthan Pillai v. State of 
Kerala, 1970 Ker LT 838=(AIR 1972 Ker 
39) (FB) and it was ruled that the deci- 
sion of the Supreme Court in the Anglo 
Afgan Agencies case AIR 1968 SC 718 and 
the Century Mills case, AIR 1971 SC 1021 
referred to earlier) did not consider whe- 
ther a representation can operate as es- 
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toppel against the exercise of constitu- 
tional or discretionary power vested for 
public good, or for the good of a third 
party. We do not wish to cover the same 
ground again, or to refer to the still later 
decisions of this Court, On the principle 
of these decisions, we have no hesitation 
ace the plea of equitable estop- 
pe n 
Mr. Das for the petitioner has tried to dis- 
tinguish this decision by saying that in 
repelling the contention support had been 
sought from the statutory exercise vf 
power and as in the present case, the 
petitioner contends that the opposite 
party — Board is not entitled to fall back 
upon the statute, the plea of estoppel can- 
not be repelled. 

In Low v. Bouverie, (1891) 3 Ch 82, 
Bowen, L. J., pointed out— 


“Estoppel is only a rule of evidences; 
you cannot found an action upon estop~ 
pel, Estoppel is only important as being 
one special knowledge in the progress to- 
wards relief on the hypothesis that the 
defendant is estopped from denying the 
truth of something which he had said.” 


As has been pointed out by the Sup- 
reme Court in Turner Morrison and Co. 
v. Hungerford Investment, (1972) 1 SCWR 
887 = (AIR 1972 SC 1311). estoppel is a 
rule of equity. That rule has gained new 
dimensions in recent years. A new class 
of estoppel, that is, promissory estoppel, 
has come to be recagnised by the courts 
in this country as well as in England. The 
full application of promissory estoppel is 
yet to be spelt out, 


A pithy statement of Lord Cotenham 
was cited with approval by Lord Camp- 
bell in Maunsell v. Hedges, (1845) 12 Cl 
& F page 45 which runs as follows: 


“A representation made by one party 
for the purpose of influencing the conduct 
of the other party, and acted on by him, 
will, in general, be sufficient to entitle 
him to the assistance of this Court for 
he purpose of realising such represenia- 
ion.” 


The material placed before us to sup- 
port the plea, in our view, is not suffi- 
cient to bring relief to the petitioner on 
the ground of estoppel. The agreement 
for supply of energy was the outcome af 
negotiation. In fact. the preamble to the 
agreement in Annexure-1 clearly shows 
that the petitioner was as much desirous 
for being supplied electric power as ‘the 
Supplier was anxious and willing to sup- 
ply the same. What is claimed by -the 
petitioner to have preceded the agreement 
is not borne out by the agreement nor is 
there any written evidence for it. The 
petitioner’s plea on that score has also 
been disputed in the counter-affidavit. 
The State of Orissa is not a party to 
the proceeding and obviously the 
Board has not been in a very conve- 
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nient position to dispute effectively the 
plea of estoppel raised on the facts alleg- 
ed in the petition. We are, therefore, not 
satisfied that even otherwise the peti- 
tioner is entitled to relief on the ground 
of equitable estoppel, l 

Contention No. 2: 

o 6 The petitioner has alleged that 
in or about 1956, the Government of 
Orissa was putting up a Hydro-electric 
power station at Hirakud Dam site with a 
view to producing electric power for in- 
dustrial purposes and as per the two 
agreements, under Annexures 1 and 2, the 
petitioner was to be supplied Hirakud 
Hydel power. Clauses 12 and 13 of the 
first agreement. under Annexure-] provi- 
des for a single point delivery and the 
ferm of supply was indicated to be:— 


“The electric power made available 
‘by the Supplier to the company (peti- 
tioner) shall be alternating current, three 
(3) phase, at a nominal frequency of fifty 
(50) cycles per second and at a nominal 
delivered voltage of 135,000 volis between 
phases at the company’s high tension re- 
ceiving DUS, .....cccee sean 


. It is not disputed that the supply of 
energy under Annexures 1 and 2 was in- 
tended to be from the Hirakud Hydel 
Project, nor is it disputed that for the 
production of hydel energy coal is not a 
raw material, The Board in its Press 
Note (Annexure-3) had categorically ex- 
cluded consumers from the Machkund 
Power System from the impugned levy 
by saying— 

“As the Machkund Power System is 
not integrated with the Hirakud-Talcher 
Grid, consumers receiving power from 
Machkund Power System are exempted 
from the above levy for the present.” 
Reliance is placed for support of the peti- 
tioner’s contention from this action of the 
Board. According to Mr. Das for the 
petitioner, as coal is not a raw material 
for production of hydel power, the consu- 
mers of Machkund Hydel Power have 
been exempted from sharing the ad- 
ditional burden. According to him, the 
petitioner should have also been So ex- 
empted as admittedly for Hirakud Hydel 
power, coal has no role to play and m 
producing such hydel power, coal is not 
a factor and the rise in the price of coal 
is, therefore, an irrelevant feature. 


In the Press Note, the reason for the 
surcharge has been stated thts:— 

“Thea Talcher Thermal Power Station 
was commissioned and constructed in Grid 
with the Hirakud Hydro Power Station 
of Orissa State Electricity Board, Owing 
to steep rise in the price of coal which is 
necessary for generation oł thermal 
power at Talcher, the cost of generation 
has gone up considerably and the Board 
felt that the additional cost could be met 
only by the levy of a coal surcharge on 
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consumers receiving power supply from 
Talcher~Hirakud Grid, as is levied by 
other Electricity Boards who have Ther- 
mal Generations, As per the provisions af 
Sections 49 and 59 and the Sixth Scheduie 
of the Indian Electricity (Supply) Act, 
1948, the levy of coal surcharge is per- 
missible under the aforesaid circumstan~ 
ces. 


The quantum of a coal surcharge is, 
however, dependent on the rise or fall in 
the cost of coal delivered at the Talcher 
Thermal Power Station and on the basis 
of the present cost of coal supplied to the 
Power station, the Board propose to levy 
coal surcharge at Rs. 0.62 paise per unit 
provisionally. This coal surcharge will 
be in addition to the present tariff at 
which the power is being suppliec to the 
consumers fed from the Talcher-Hirakud 
Grid and is also exclusive of the Electri- 
city Duty and other charges, if any, le- 
vied by Government from time to time. 
The coal surcharge will, however, not 
apply to the consumers getting supply of 


power from Diesel Power Stations run 
by the Board. 
The coal surcharge at the above 


mentioned rate of Rs, 0.62 paise fer unit 
will be levied on all supplies of energy 
from the Talcher-Hirakud Grid with effect 
from 1-2-1971. ............ ji 

The petitioner’s contention receives fur- 
ther support from the exemption granted 
by the Board in respect of supply of 
energy from diesel power stations. The 
justification to raise a coal surcharge is 
attributed in the Press Note to the steep 
rise in the price of coal for producing 
thermal power. 


7. The petitioner’s challenge that 
it cannot be subjected to the surcharge 
as the Board had undertaken to supply 
hydel power to it is answered by saying 
that the hydel transmission lines have 
now been connected with the thermal 
supply from ‘Talcher and, as such, the 
energy produced both from the hydel 
station as also the thermal station have 
been integrated and the petitioner’s sup- 
oly is from the integrated system. 


The petitioner’s factory is located 
within a distance of about three to four 
miles from the hydel power station at 
Hirakud, The Talcher Thermal station is 
at a distance of almost 100 miles from the 
said hydel station in the same direction. 
The supply line for the petitioner from 
the hydel station is a direct one. In fact, 
under the agreements, the Supplier had 
engaged to supply energy to the peti- 
tioner’s factory from such a direct line. 
It is true that there has now been an in- 
tegration of the transmission lines oi 
hydel power and thermal power. But one 
cannot lose sight of the fact that the peti- 
tioner receives its supplies from the hydel 
station, There is no acceptable material 
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on the record that the hydel power ge- 
nerated at Hirakud is not sufficient 
meet the requirement of the petitioner 
and the Supplier has become obliged, for 
the performance of its obligation under 
the agreements in the matter of supply 
of energy to the petitioner to draw energy 
from the thermal source. 


8. The Board had tried to justify 
its action by relying on several provisions 
of the Act. The Preamble of the Act in- 
dicates the purpose of the statute to be 
provision for “rationalisation of the pro- 
duction and supply of electricity and 
generally for taking measures conducive 
to electrical development.” Section 28 of 
the Act provides for preparation of 
schemes and where a scheme comes into 
force, the Board is entitled to impose grid 
tariff in terms of Section 46 of the Act. 

Mr. Das for the petitioner has taken 
the stand that the Board has gone wrong 
in taking the stand that the Talcher Ther- 
mal Power Station has been constructed 
in grid with the Hirakud Dam Power Sta- 
tion, It has been emphatically contended 
that there has been no hydel thermal 
grid. Accordng to the petitioner, the 
Thermal Project was not a scheme of the 
Board and the State Government without 
any authority under the Act had set up 
such a scheme and had ultimately trans- 
ferred it to the Board as late as 1970 — 9 
years after the Board came into exist- 
ence. It is conceded by the Board that 
the detailed procedure in Chapter V of 
the Act for framing a scheme had not 
been followed in the case of the Thermal 
Project. In justification, however, it has 
been pleaded that it was not a scheme of 
Board and Chapter V did not apply 

o it. l 


Section 60 of the Act provides— 


“(1) All debts and obligations incur- 
red, all contracts entered into, all matters 
and things engaged to be done by, with 


or for the State before the first consiitu- 


tion of the Board shall be deemed to have 


been incurred, entered into or engaged to 

be done by, with or for the Board: and 

all suits or other legal proceedings insti- 

tuted or which might be instituted by or 

against the State Government may be 

eee? or instituted by or against the 
oard. 


(1-A) All schemes sanctioned by the 
State Government and transferred to the 
Board shall, for the purposes of this Act, 
be deemed to have been sanctioned by 
the Board. 


(2) All expenditure which the State 
Government may, not later than two 
months after the first constitution of the 
Board, declare to have been incurred be- 
fore the issue of the notification under 
sub-section (4) of Section 1 on capital ac- 
count in connection with the purposes of 
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this Act shall be deemed to be a loan ad- 
vanced to the Board under Section 64 on 
the date of the said declaration; and all 
the assets acquired by such expenditure 
shall thereupon vest in the Board.” 

The provisions of this section have been 
heavily relied upon by Mr. Das to support 
his contention that Government have no 
right to frame schemes and transfer the 
same to the Board after the constitution 
of the Board, The power to frame 
schemes under the Act has been given to 
the Board. Under Section 60 of the Act 
provision has been made that all schemes 
sanctioned by the State Government and 
transferred to the Board are to be deemed 
to have been sanctioned by the Board. Ac- 
cording to Mr. Das, the sanction of the 
schemes must have been before the con- 
Board and the transfer 
must have been effected within the time 
limit indicated in sub-section (2) of Sec- 
tion 60. Counsel for the Board, on the 
other hand, has contended that if a 
scheme has been sanctioned prior to the 
constitution of the Board and transfer 
has been done subsequently, it would yet 
be covered by sub-section (1-A) of Sec. 
60, Reading the scheme of Chapters V 
and VI of the Act together and keeping 
in view particularly the provisions of 
Sections 28 and 60 thereof, we do not 
agree with the contention advanced on 
behalf of the Board, Such schemes as are 
sanctioned by the State Government and 
transferred before the constitution of the 
Board can only be deemed to have been 
sanctioned by the Board, The provisions 
in sub-sections (1) and (2) of Section 60 
of the Act support such a conclusion. 
Support is also available for such a con- 
clusion from the general principle in law 
that ‘when the Legislature confers a2 
specific power on a particular statutory 
authority in unambiguous terms, unless 
there be anything to the contrary in the 
Act, it must be assumed that exclusive 
power is vested in that declared autho- 
rity to do that particular thing. The posi- 
tion is equally settled in law that for a 
particular purpose when a specifice pro- 
cess has been indicated, it must also be 
assumed that law does not also contem- 
plate of a substitute process for the same 


matter. It must, - therefore, follow that 
the Thermal scheme which was under- 
taken by the. State Government and 


transferred to the Board : some time in 
1970 was not a scheme’ in terms of Chap- 
ter V of the Act and would not be a 
scheme as referred to in Section 46 
thereof. 


We have already indicated that the 
agreements stipulated supply of hydel 
power, There is no material to show that 
the Supplier with a view to keeping up 
its obligation under the agreements in 
the matter of supply of energy had ac- 
tually to draw thermal power: the scheme 
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upon which the Board relies is not a 
scheme undey the statute and keeping in 
view the respective locations of the hydel 
station, the factory of the petitioner and 
the thermal station, we see no justifica- 
tion in the stand of the Board that as 
the power generated from the two pro- 
jects had been intergrated, the petitioner 
became obliged to meet the coal sur- 


charge. 
Contention No. 3: 

è “Board” has been defined to 
mean “the State Electricity Board con- 


stituted under Section 5 of the Act.” “Li- 
censee” has been defined under Section 2 
(6) of the Act to mean “a person licensed 
under Part II of the Indian Electricity 
Act, 1910 AX of 1910) to supply energy, 
or a person who has obtained sanction 
under Section 28 of that Act to engage in 
the business of supplying energy but, the 
provisions of Section 26 of this Act not- 
withstanding, does not include the Board”. 
A bare reference to Section 3 of Act IX 
of 1910 assists in clarifying the position 
that the licensee is an entity other than 
the State Electricity Board. Section 26 
of the Act (Act 54 of 1948) also leads to 
the same conclusion. It, therefore, 
follows that the Board is net 
a licensee for the purpose of 
the Act. Sections 57, 57-A and 
the Sixth Schedule of the Act relate to a 
licensee and not to a Board constituted 
under Section 5 of the Act. It is conced~ 
ed before us on behalf of the Board that 
reference to the Sixth Schedule in the 
Press Note (Annexure-3) was a mistake 
and that Schedule has no application to 
the Board. The action, under the Press 
Note is. however, attempted to be justified 
by referring to Sections 49 and 59 of the 
Act — a proposition with which we shail 
deal a little later. 

Contention No, 4: 


10. Under the agreemenis supply 
had been undertaken to be made at fixed 
rates, In Article 5 of the First Agree- 
ment, the contract price. was fixed, Jn 
the second agreement (Annexure-2), Arti- 
cle 5 provided thus:-— 


“(j) The company shall pay the Sup- 
plier for the additional electric power 
supplied hereunder at an annual rate of 
rupees one hundred and sixtyfive (Rs. 165} 
per kilowatt—year determined monthly 
in accordance with Art. 7 provided that 
if at any time after the expiration of 10 
years from the date of commencement of 
supply the cost of power generated dy 
the Supplier at its proposed Bhimkund 
Power Project or elesewhere in the State 
of Orissa together with additional trans- 
mission cost of such power to Hirakud is 
lower than the price of power payable by 
the Company under this agreement and 
provided also that the economics affecting 
the aluminium industry justify a reduc- 
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tion in the price of power payable by the 
Company hereunder, the Supplier shail, 
if requested by the company in writing, 
consider a suitable reduction in such 
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“If at any time during the ferms of 
this agreement, the Supplier should enter 
into any agreement to supply electricity 
to any other works for reduction of alu- 
mina to aluminium in the State of Orissa 
using electricity for purposes similar to 
that of the company at any rate schedule 
lower than that set out in Article 5 of this 
Agreement, then the lowest such rate 
shall, from the date of its application to 
such works be made available to the 
company under this Agreement so long as 
the contract shall remain in force, so that 
the rate at which electricity is supplied 
hereunder shall never be higher than the 
rate at which electricity is supplied by 
the Supplier to any such works using 
electricity for purposes similar to those of 
the company.” 


Unlike many other contracts entered 
into between the supplier and the consu- 
mer in this State, Annexures I and 2 did 
not concede unilateral power in favcur af 
the Board to revise the tariffs. Annex- 
ures 1 and 2 also do not contain stipula- 
tions clearly prohibiting the Board from 
making unilateral revision as was provid- 
ed for in the contracts referred to in the 
Kerala case where the petitioner had en- 
tered into agreements with the predeces- 
sor of the Kerala State Electricity Board. 


We, therefore, proceed on the footing 
that the agreements with the Supplier 
did not postulate unilateral revision of the 
rates, According to the Board, however, 
Sections 49 and 59 of the Act conferred 
= power to act unilaterally in the mat- 
er. 

Section 49 of the Act provides:— 


"(1) Subject to the provisions of this 
Aet and of regulations, if any, made in 
this behalf, the Board may supply elec- 
tricity to any person not being a licensee 
upon such terms and conditions as the 
Board thinks fit and may, for the purpo- 
ses of such supply, frame uniform tariffs. 

(2) In fixing the uniform tariffs, ths 
Board shall have regard to all or any of 
the following factors, namely— 

(a) the nature of the supply and the 
purposes for which it is required: 

(b) the co-ordinated development of 
the supply and distribution of electricity 
within the State in the most efficient and 
economical manner, with particular refer- 
ence to such development in areas not for 
the time being served or adequately serg- 
ed by the licensee; 

(c} the simplification and standardi- 
sation of methods and rates of charges 
for such supplies; 
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(d) the extension and cheapening of 
supplies of electricity to sparsely develop- 
ed areas. 


(3) Nothing in forgoing provisions of 

section shall derogate from the 
power of the Board, if it considers it ne- 
` cessary or expedient to fix different tariffs 
for the supply of electricity to amy per- 
son not being a licensee, having regard 
to the geographical position of any area, 
the nature of the supply and purpose for 
which supply is required and any other 
relevant factors. 


(4) In fixing the tariff and terms and 
conditions for the supply of electricity, 
the Board shall not show undue prefer- 
ence to any person.” 


Section 49 of the parent Act was 
amended by Central Act 30 of 1966 and 
the amended provision has been quoted 
above. As the marginal note of the sec- 
tion shows, the section purports to pro- 
vide for the sale of electricity by 
the Board to persons other than licensees. 
Sub-section (1) authorises the board to 
supply electricity by framing uniform ta- 
riffs, Sub-section (2) provides the guide- 
line in the matter of fixing the uniform 
tariffs Sub-section (3) empowers the 
Board to fix different tariffs with refer- 
ence to specified circumstances. Sub-sec- 
tion (4) prohibits the Board from showing 
undue preference to any person in the 
matter of supply of electricity. Section 
49, as Mr. Das for the petitioner rightly 
contends, makes no clear provision for 
any unilateral action. It is true, it provi- 
des a mandate for the Board not to dis- 
criminate between consumer and consu- 
mer and requires the Board to frame 
uniform tariffs with that end in view. 
Sub-section (3), however, authorises dif- 
ferent tariffs having regard to the geog- 
raphical position of any area, the nature 
of supply and purpose for which supply 
is required and any other relevant fac- 
tors. According to Mr. Das, the purpose 
for which supply is required would justify 
the petitioner being treated differently. It 
is conceded that the petitioner’s factory 
is a power intensive industry. In fact, 
electricity itself is considered as one of 
the most important raw materials. The 
binding contract into which the parties 
had entered is next contended as a rele- 
vant factor to justify a different tariff in 
the case of the petitioner. Mr. Das has 
asked us not to lose sight of the fact that 
the Board itself laid down no uniform 
tariffs while raising the coal surcharge. It 
exempted the consumers drawing energy 
from the Machkund Hydro-Electric Pro- 
ject. Similarly, consumers drawing energy 
from diesel stations were also exempted. 
The coal surcharge ‘was almost in the 
nature of a fee. Higher expenditure hav- 
ing been incurred in the manufacturing 
process, that incidence was sought to be 
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transferred to the consumer. On the 
aforesaid analysis, in our view, no sup- 
port is available from Section 49 to sub- 
ject the petitioner to the coal surcharge. 
Later in this judgment we shall refer to 
exercise of power under Section ‘49 by 
framing of Regulations under Section 79 
of the Act. 


The next provision upon which reli- 
ance has been placed by the Board is Sec- 
tion 59 of the Act. That section provi- 
des:— 


"The Board shall not, as far as prac- 
ticable and after taking credit for any 
subventions from the State Government 
under Section 63, carry on its operations 
under this Act at a loss, and shall adjust 
its charges accordingly from time to 
time: . 

Provided that where necessary any 
amounts due for meeting the operating 
maintenance and management expenses 
of the Board or for the purposes of clau- 
ses (i) and (ii) of Section 67 may, to such 
extent as may be sanctioned by the State 
Government, be paid out of capital.” 
According to the petitioner, the Board 
has not been constituted as a commercial 
adventure for earning profits, The pre- 
amble categorically provides the objects 
to be (i) rationalisation of production and 
supply of electricity, Gi) taking measures 
conducive to electrical development: and 
Gii) matters incidental thereto. Ordina- 
rily, the business of producing and distri- 
buting electricity could have been under- 
taken by any person or a factory could 
have produced its own energy. The pro- 
duction and distribution of electric energy 
has, however, been monopolised and has 
been regulated by law. In realisation of 
the fact that supply of electricity is a 
social service, the Board has not been re- 
quired to carry on its venture with a pro- 
fit earning motive. Section 59 of the Act 
has, therefore, been worded in the negi- 
tive manner, that is, the Board has io 
carry on its operations under this Act in 
such a manner that it would not incur 
loss and is authorised to adjust its char- 
ges from time to time to achieve that 
end. For that purpose, the Act requires 
the Board to take credit for subventions 
from the State Government, The peti- 
tioner from the very beginning alleged 
that the State Government had been giv- 
ing subventions to meet any possible loss 
in the matter of supply of eléctricity at 
fixed or low rates to power intensive in- 
dustries. The petitioner and a few others 
were grouped into such a category and to 
cover the supplies at a comparatively low 
rate to them, subvention was being given 
by the State Government. Initially, the 
Board seriously disputed the fact that 
any subvention was being paid by Gov- 
ernment earmarked for the purpose. But 
later on, it has been forced to accept the 
position that such subventions were being 
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received. Relying on the accounts of the 
Board, the petitioner has contended that 
there is really no loss and as the Board 
has not followed the provisions of Sec- 
tion 67 of the Act, the trading result as 
disclosed is not appropriate and there has 
indeed been no loss at any point of time 
which would require the Board to take 
action under Section 59 of the Act to ad- 
just its charges by raising a coal sur- 
charge. The trading result disclosed by the 
Board was not being maintained in ac- 
cordance with Section 67 of the Act. De- 
fect was pointed out by Central Water 
and Power Commission whereafter, it is 
said, that the result has been recast, Coun- 
sel for the parties have not been able to 
agree on the position as to whether the 
Board runs at a loss or not. We find i 
embarrassingly difficult in the present 
proceeding to get into an objective de- 
termination of such a dispute, because 
the materials placed before us are not 
adequate and we do not find it convenient 
to dispose of such a factual dispute in a 
writ petition. In our view, a final disposal 
of this writ application does not require 
a conclusive determination on the said 
question. It is sufficient for our purpose 
to indicate that the Board has not been 
able to place any positive material 
on the basis of which, we can 
hold that there was justification under 
Section 59 of the Act to readjust the 
charges and the coal surcharge had been 
raised for the purpose of Section 59 of 
the Act, When the petitioner seriously 
disputed the stand of the Board in this 
regard, the burden to establish the fact 
that circumstances existed justifying ac- 
tion under Section 59 of the Act lay on 
the Board. Apart from anything else, 
that matter lay within the special know- 
ledge of the Board. 2 

If the coal surcharge came to meet 
the purposes of Section 59 of the Act, 
there may not have been any justification 
to exempt the consumers of energy from 
diesel stations and Machkund Hydel Proy 
ject. Section 59 makes provision for a 
comprehensive view of the matter and 
not with reference to the particular 
undertakings of the Board. 

We have already indicated that the 
petitioner was to draw hydel power and 
as the Board thought it appropriate to 
éxempt the consumers drawing the sup- 
plies from diesel stations and the Mach- 
kund Hydel Power station from the bur- 
den of additional coal surcharge, the peti- 
tioner could not have been subjected to 
that demand because it was also a hydel 
eonsumer from Hirakud. 

Contention No. 5: 

11. Section 79 of the Act autho- 
vises the Board to make Regulations not 
inconsistent with the Act and the Rules 
made thereunder, In sub-sections (a) to 
ik) of this section, different matters have 
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been categorically indicated, The subject- 
matter in clause (j) is “principles govern- 
ing the supply of electricity by the Board 
to persons other than licensees under Sec- 
tion 49.” Admittedly, the Board had not 
framed any Regulations at the time when 
the decision to raise the coal surcharge 
was taken and enforced. In fact, it is 
only in 1974, after this writ application 
had been argued at length that the Board 
realised the importance of the Regula- 
tions and has taken to itself the power of 
unilaterally revising the tariffs under 
Regulations. 


12. “Rule” in Section 3 (51) of the 

General Clauses Act has been defined to 
mean:— 
CN ... Rule made in exercise of a 
power conferred by any enactment and 
shall include a Regulation made as a 
rule under any enactment.” 


As was indicated by Griffith, C. J., in 
Lloyd v. Wellach, (1915) 20 CLR 299, the 
term “Regulations” in recent years has 
been used to denote provisions having the 
force of law made by subordinate autho-~ 
rities under delegated powers, 


In the case of Chief Inspector of 
Mines v. K, C, Thapar, AIR 1961 SC 838, 
at page 843 of the Reporter, the Supreme 
Court observed: 

“ One may pause here to re~- 
member that regulations framed under an 
Act are of the very greatest importance, 
Such regulations are framed for the suc- 
cessful operation of the Act, Without 
proper regulations, a statute will often 
be worse than useless, ........... Pi 


The scheme of the Act is that the 
power under Section 49 of the Act can 
only be appropriately exercised through 
Regulations, If for giving effect to the 
mandate of Section 49 of the Act unila- 
teral power of revision is necessary to be 
assumed, it can be assumed only through - 
Regulations, The petitioner lost before 
the Kerala High Court, because accord~ 
ing to the learned Judges there, appro~ 
priate Regulations vesting. unilateral 
power to revise the tariff by the Board 
had been framed, The Court held that 
Regulations took power under Section 49 
and the only limitations on the Board’s 
powers to take action under Section 49 
were the provisions of the Statute, the 
Rules and Regulations framed thereunder. 
Reliance was placed on the decision of the 
Federal Court in Jagannath Bakash Singh 
v. United Provinces, AIR 1943 FC 29 and 
the affirming decision of the Judicial 
Committee in Jagannath Bakash Singh v. 
United Provinces, AIR 1946 PC 127. 


13. If regulations conferred unila- 
teral power on the Board of revising the 
tariff, the position would be very differ- 
ent. Agreements between the parties 
would be subject to the law and since 
Regulations are law and such law would 


LEE EEEE EE] 


1975 


provide for unilateral exercise of power, 
agreements cannot stand in the way and 
deter the authority of the law enabling 
unilateral exercise of power from being 
so exercised, The position is, however, 
very different here. As already indicat- 
ed, there was no Regulation in the field 
until 1974 and power had: been exercised 
by the Board under the provisions o 
Secs. 49, 59 and Schedule VI of the Act. 
Schedule VI has been forsaken as it is not 
the source of power so far as the Board 
is concerned, We have already indicated 
our view in regard to Sections 49 and 59 
of the Act 


In the absence of Regulations under 
which the Board takes the power to act 
unilaterally, the agreements are certainly 
sacrosanct, Law is fairly settled that un- 
less the statute holds out a mandate to 
act otherwise, Courts always lean to up- 
hold existing contracts, Bose, J„ speak- 
ing for the Court in State of Assam v. 
ene? Prasad Singh, AIR 1953 SC 309. 
stated: — 


“According to all notions of contract 
current in civilised countries that would 
have constituted a binding engagement 
from which one of the parties to it couid 
not resile at will, and had respondent 
No, 1 tried to back out we have little 
doubt that the State Government of 
Assam would, and quite justifiably, have 
insisted on exacting its just dues, _ But 
the State Government did not feel itself 
hampered by any such old fashioned no- 
tions regarding the sanctity of engage- 
Menis. asses... Pe 
Courts uphold the sanctity of engage- 
ments and unless required either express- 
ly or by necessary implication to act 
otherwise, compel parties not to wriggie 
out of solemn engagements. (See Ran- 
dolph v. Milman, (1868) 4 CP 107; Wes- 
tern Counties Railway Co. v. Windsor 
and Annapolis, (1882) 7 AC 178; and 
Managers of Metropolitan Asylums Dist- 
rict v. Hill, H. L. (1881) 50 LJ QB 353). 
We find no justification in taking a differ- 
ent view so far as the Board here is con- 
cerned. Without the aid of Regulations, 
conferring unilateral power for revision 
of tariffs, the Board would have no au- 
thority to act in a manner contrary to the 
engagements and being a statutory autho- 
rity must not be permitted to act in vio- 
lation of law under the cloak of statutory 
power. 


14. Now we shall refer to the 
question of maintainability. Ordinarily 
this question should have been dealt with 
first. But as in our view the application 
was maintainable and there was no merit 
in the preliminary objection, we have 
kept it to the last to be dealt with. Reli- 
ance has been placed on the petitioner’s 
side on two decisions to meet the objec- 
tion on behalf of the Board that in dis- 
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putes over breach of contract a writ ap- 
plication is not maintainable: Cal Gas Co. 
(Prop.) Ltd. v. State of West Bengal, AIR 
1962 SC 1044, and D. F. O. South Kheri 
v. Ram Sanehi, AIR 1973 SC 205, These 
are cases to justify exercise of extraordi- 
nary jurisdiction even in cases of breach 
of contract. The Board is not an ordinary 
person. It is a statutory entity conferred 
with wide powers and corresponding du- 
ties. It has been clothed with special au- 
thority. In the circumstances, we find no 
merit in the objection raised on behalf of 
the Board that when it chooses to com- 
mit a breach of the contract under the 
cloak of statutory authority. the Court 
would keep looking asa helpless and 
silent spectator and refer the party, 
either to the Civil Court or reauire him 
to take to arbitration. 


The other objection has been on the 
ground that there is an arbitration clause. 
Admittedly clause 21 of the agreement 
stipulates arbitration. According to the 
petitioner, the present dispute is not co- 
vered by clause 21 of the agreement. 
Moreover, existence of an alternate re- 
medy is no bar tg exercise of the extra- 
ordinary jurisdiction. Law has by now 
been fairly settled on the topic. (See 
A, V. Venkateswaran v. R. S. Wadhwani, 
AIR 1961 SC 1506; N. M.C. S. & W. Mills 
v. åhmedabad Municipality, AIR 1967 SC 
1801; and Nabaghan v. Election Officer, 
AIR 1972 Ori 8. The restriction is usu- 
ally self-imposed. The Court finds out 
whether there is a specific remedy con- 
templated by the parties; whether the 
dispute cannot be appropriately investi- 
gated in the extraordinary jurisdiction; 
whether by statute relief in a particulur 
forum has been made available: whether 
by undertaking the investigation in the 
extraordinary jurisdiction, any of the liti- 
gating parties would be prejudiced or in- 
terests of justice would be jeopardised; 
whether the title of the contesting par- 
ties has to be examined and that would 
require detailed evidence to be received, 
and the like, when required to resolve a 
dispute of this type. This application had 
been admitted in this Court almost two 
and half years back, If arbitration pro- 
ceedings had been taken they could by 
now have been finalised. At this belated 
stage, to drive the petitioner to the do- 
mestic forum agreed upon, may not at all 
be appropriate; more so, when the Board 
has failed to satisfy us as to how it is 
prejudiced if we decide the dispute. The 
preliminary objections, therefore, fail. 


15. Our conclusions. therefore, 
re: — 

i (1) The writ application is maintain- 
able; 

(2) The petitioner has failed to esta- 
blish that the State Government or its 
successor Board is bound by the promis- 
sory estoppel set up by it 
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(3) The agreements provide supply of 
hydel power to the petitioner and there 
was no justification to apply to it the coal 
surcharge; 

(4).The Board not being a licensee 
was not entitled to rely upon Sections 57, 
57-A and Schedule VI of the Act; 

(5) The Board is not entitled to- uni- 
laterally revise the tarifi fixed under 
binding contracts (Annexures 1 and 2) by 
relying upon Sections 49 and 59 of the 
Act; and 


(6) In the absence of Regulations, the 

Board cannot unilaterally revise the 
tariff, 
It would, therefore, follow that the deci- 
Sion contained in the Press Note (An- 
nexure-3)-and the levy of the coal sur- 
charge so far as the petitioner is concern- 
ed are both without authority in law and 
without justification, The writ application 
accordingly succeeds. The decision of the 
Board conveyed in the Press Note so far 
as the petitioner is concerned is quashed. 
The bill (Annexure-4) be revised by de- 
leting the coal surcharge. It is declared 
that the petitioner shall not be subjected 
to coal surcharge on the basis of the 
Press Note. The liability of the petitioner 
in terms of the Regulations which are 
conceded to be prospective has-not been 
decided by us in this case. 

16. The writ application is allow- 
ed. We, however, direct parties to bear 
their own costs. 


PANDA, J.:—- I agree. 
Petition allowed. 
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es. 

R. N. MISRA, J:— This is an ap- 
plication under Article 226 of the Consti- 
tution. of India for a writ of certiorari to 
quash the revisional order passed by the 
Union of India (Opposite Party No. 1) in - 
exercise of powers vested in it under 
Chapter VII of the Mineral Concession 
Rules, 1960. The dispute relates to mine- 
ral rights in graphite over an area locat- 
ed in the District of Bolangir, On 14-10- 
1961, Mediratta (Opposite Party No. 3) 
applied for a prospecting licence over 
833.53 acres, A fee of Rs. 24/- had been 
paid in support of the application as 
against the required fee of Rs. 32/-. On 
27-10-1961, he moved the Collector to ac- 
cept the deficit of Rs. 8/- (vide Annex- 
ure-B), The Collector, however, wanted 
the State Government's orders to be ob- 
tained in the matter and made a refer- 
ence. On 28-12-1961, Mediratta deposit- 
ed the said amount, In the meantime, 
on 2-11-1961, Phulchand (petitioner) ap- 
plied for a similar prospecting licence in 
respect of 748.16 acres. 272.40 acres were 
a common area in both these applications. 


As his application was not disposed 
of by the State Government, against the 
deemed refusal, Mediratta moved the 
Union Government in revision in April, 
1963, and on 20th of October, 1964, the 
Union Government directed the State 
Government to reconsider the applica- 
tion dated 14-10-1961 for grant of 
a prospecting licence for graphite over 
an area of 833.53 acres in village Thalka 
etc., and to pass final orders thereon 
within nine months of the date of the 
receipt of the order by it (vide Annex- 
ure-5), In January, 1965, the Stace 
Government wrote a letter to Mediratta 
to find out if he was prepared to take a 
prospecting licence over 365.00 acres. 
Mediratta moved the Union of India in 
revision again in February, 1965. In May, 
1965, the State Government offered 678.03 
acres to Phulchand saying that that was 
the available area for grant to him, In 
June, 1965, the State Government actu- 
ally directed a prospecting licence to be 
granted to Phulchand for that area (vide 
Annexure-1), In May, 1966, the Union 
Government rejected Mediratta’s revision 
application by saying-—— ee 

as The revision application 
will lie only after the State Government 
have passed a definite order on your 
above mentioned application for a pros- 
pecting licence, ..eereseeere 
On 2-4-1970, the State Government under 
Annexure-11 offered Mediratta a pros- 
pecting licence for 365.00 acres against 
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his applied for area. On 30th of April, 
1970, the prospecting licence in favour of 
Phulchand was executed. In May, 1979, 
Mediratta applied to the Union Govern- 
ment in revision against the offer of the 
State Government dated 2-4-1970 reduc- 
ing the area applied for. In that revision 
Phulchand got himself impleaded, After 
hearing parties the Union Government in 
exercise of its revisional powers by arder 
dated 12-4-1972 (Annexure-14) set aside 
the grant of the overlapping area of 
272.40 acres in favour of Phulchand and 
directed that area to be included in the 
prospecting licence to be granted to Medi- 
ratta. The said order of the Union Gov- 
ernment is challenged in this writ appli- 
cation. i 


2. Three counter-affidavits have 
been filed — one by the Union of India, 
the second by the State of Orissa and the 
third by the successful party before the 
Union of India — Mediratta. Mediratta 
has also filed an additional counter-affi- 
davit. Thereafter the petitioner came 
with a further affidavit, 


The Union of India had tried to jus- 
tify its order by taking the stand that the 
Central Government have rightly come to 
the conclusion that Mediratta’s P. L., ap- 
plication dated 14-10-1961 although not 
complete in the sense that fee paid into 
the treasury fell short by Rs, 8/-. yet, the 
State Government itself by giving a 
chance to the petitioner to rectify this 
mistake, acknowledged implicitly that it 
had in its hand an application otherwise 
valid. Hence the appropriate date for the 
purpose of priority under Section 11 (2) 
of the Act was 14-10-1961 and not 28-12- 
1961 as interpreted by the State Govern- 
ment. The order of the State Govern- 
ment permitting the applicant to make 
good the deficit in the amount of fees 
originally paid into the treasury has noth- 
_ ing to do with the submission of the ap- 

plication by the respondent No. 3 (Medi- 
ratta) which was done on 14-10-1961, The 
State Government could, if it so wished, 
have refused the application dated 14-10- 
1961 as being imperfect, But since it did 
not do so and permitted the application 
to remain under consideration, it recog- 
nised implicitly the request of the peti- 
tioner as an applicant. Once the applica- 
tion dated 14-10-1961 was taken to be a 
valid one, Mediratta was entitled to prio- 
rity. 

The State Government (Opposite 
Party No. 2) took the stand that the ap- 
plication of Mediratta made on 14-10- 
1961 was defective and became complete 
and valid only with effect from 28-12- 
1961. Phulchand’s application being dated 
2-11-1961, he was entitled to priority as 
recognised by the Statute and, therefore, 
in regard to the overlapping area of 
272.40 acres, Phulchand had a preferen« 
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tial claim, When on an earlier occasion 
the Union of India in exercise of its revi- 
sional power directed the State, Govern- 
ment to dispose of the application of 
Mediratta, on the principle indicated 
above, Mediratta was offered the remain- 
ing available area. 

Mediratta has taken the stand that 
the defect in the application dated 14-10- 
1961 did no make it a nullity. He had 
offered to make good the deficit in the 
fee some time before Phulchand came 
into the scene by making his application 
dated 2-11-1961. The delay in accept- 
ance of the fee was on account of the Col- 
lector making a reference to the State 
Government and ‘the Director of Mines 
taking time in clarifying the position. As 
the application dated 14-10-1961 was not 
a bad one in law, with removal of the 
defect, Mediratta became entitled to the 
priority and the Union Government has 
rightly accepted that stand of his. 

3. On the contentions of the par- 
ties, the sole question that has to be con- 
sidered is as to whether the application 
dated 14-10-1961 was a nullity on account 
of the prescribed fee having not been 
paid, The answer to the question would 
very much depend upon whether the 
prescriptions in Rule 9 of the Mineral 
Concession Rules of 1960 are mandatory 
or directory, Mr. Rath for the petitioner 
has contended that the provision is 
mandatory while Mr. Mohanty for the 
opposite party no. 3 has taken the stand 
that it is directory. Both sides relied upon 
a number of authorities in support of 
their respective contentions, 


4, The law on the point is avail- 
able in the Mines and Minerals (Regula- 
tion and Development) Act, 67 of 1957 
(hereinafter referred to as the Act) and 
the Mineral Concession Rules, 1960 (here- 
inafter referred to as the Rules) made in 
exercise of powers conferred by Section 
13 of the Act on the Central Government. 
Section 4 (2) of the Act provides 


“No prospecting licence or mining 
lease shall be granted otherwise than in 
accordance with the provisions of this 
Act and the Rules made thereunder.” 
Section 5 (1) provides— 

“No prospecting licence or mining 
lease shall be granted by a State Governa 
ment to any person unless he— 

(a) holds a certificate of approval in 
the prescribed form from the State Gov- 
ernment: 

(b) produces from the Income-tax 
Officer concerned an Income-tax clear- 
ance certificate in the prescribed form: 


(c) satisfies such other conditions as 
may be prescribed.” 
Section 10 (1) is to the following effect:— 
_ “An application for a prospecting 
licence or a mining” lease in respect of 


om oa 
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any land in which the minerals vest in 
the Government shall be made to the 
State Government concerned in the pres- 
cribed form and shall be accompanied by 
the prescribed fee.” 


Section 11 provides for preferential right 
in the following way:— 

(1) Where a prospecting licence has 
been granted in respect of any land, the 
licensee Shall have a preferential right 
for obtaining a mining lease in respect of 
that land over any other person:— 

Provided RO A TAA seirene seriis 

(2) Subject to the provisions of sub- 
section (1), where two or more persons 
have applied for a prospecting licence or 
a mining lease in respect of the same 
land, the applicant whose application was 
received earlier shall have a preferential 


right for the grant of the licence or lease, 

as the case may be, over an applicant 

whose application was received later, 
Provided 
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con~ 
tained in sub-section (2) but subject to 
the provisions of sub-section. (1), the State 
Government may for any special reasons 
to be recorded and with the previous ap- 
proval of the Central Government, grant 
a prospecting licence or a mining lease to 
an applicant whose application was re- 
ceived later in preference to an applicant 
whose application was received earlier, 
Section 13 (2) (c) categorically provides 
that a Rule can be made indicating the 
guideline where applications in respect 
of the same land are received on the 
Same day. Section 19 provides: 

“Any prospecting licence or mining 
lease granted, renewed or acquired in 
contravention .of the provisions of this 
Act or any rules or orders made there- 
under shall be void and of no effect, 

Explanation:—  .esmsessessooasosacsasoosas 

As far as the Rules are concerned, 
Rule 9 is relevant. It provides:— 

1) An application for a prospect- 
ing licence and its renewal in respect of 
land in which the minerals vest in Gov- 
ernment shall be made to the State Gov- 
ernment in Form B and Form E respecti- 
vely through such officer or authority as 
the State Government may specify in this 
behalf. 

(2) Every such application shall be 
accompanied by— i 

(a) a fee calculated in accordance 
with the provisions of Schedule IJ, and_ 

(b) an income-tax clearance certifi- 
cate in Form C from the Income-tax Offi- 
cer concerned, ; 

(c) a certificate of approval in Form 
A or if the certificate of approval has ex- 
pired, a copy of application made to the 
State Government for its renewal; 

(d) a valid clearance certificate, in 
the form prescribed by the State Govern~ 


z 
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ment, of payment of mining dues, such as 
royalty or dead rent and surface rent 
payable under the Act or the rules made 
thereunder, from that Government or any 
officer or authority authorised by that 
Government in this behalf; 

Provided ANNAE E E LAA 2 


(3) The State Government may, for 
reasons to be recorded in writing, relax 
the provisions of clause (d) of sub-rule 
(2) a e 9. 
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or ae Act and the Rules would thus show 
a —y 


(1) no prospecting licence shall be 
granted otherwise than in accordance with 
the provisions made under the Act and 
the Rules; ang 


(2) no prospecting licence shall be 
granted unless the applicant holds a cer- 
tificate of approval, has produced an in- 
come-tax clearance certificate and has ap- 
plied to the State Government in the 


. prescribed form and the said application 


is accompanied by the prescribed fee. 


5. Section 10 (1) of the Act re- 
quires that the application for a pros- 
pecting licence shall be made to the State 
Government in the prescribed form and 
shall be accompanied by tke preseribed 
fee. Rule 9 (1) of the Rules preseribes 
the form and sub-rule (2) (a) makes pro- 
vision for the fee. If the application in 
order to be a valid one must: necessarily 
accompany the fee prescribedsin Schedule 
II, the application of Mediratta dated 
14-10-1961 was not a valid one. What 
would be the fate of an applitation which 
is not accompanied by the prescribed fee 
would depend upon a determination as to 
whether the requirement under Section 
10 (1) of the Act and Rule 9 (2) of the 
Rules is mandatory or directory. Judicial 
opinion is almost unanimous that langu- 
age alone of the statute or tha Rule would 
often not be decisive and regard must be 
had to the context, subject-matter and 
object of the statutory provision in ques- 
tion. Lord Campbell in Liverpool Bor- 
rite Bank v, Turner, (1861) LJ Ch 379, 
said:-—— 


fiss...” there is no tmiversal rule 


to aid in determining whether mandatory 
enactments shall be considered directory 
only or obligatory with an implied nulli- 
fication for disobedience. It is the duty 
of the Court to try to get at the real in- 
tention of the Legislature by carefully 
attending to the whole scope of the sta- 
tute to be construed.” 

This test has been approved by the Sup- 
reme Court in the case of H. N. Rishbud 
v. State of Delhi, ATR 1955 SC 196 and in 
many other cases thereafter. The obser- 
vation in Crawford on “Statutory Con- 
struction” (Article 261 page 516) to the 
following effect: 
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cellaneous Judicial case was withdrawn by 
the petitioner, because during its pendency 
he seems to have accepted the position that 
the trust was a public trust of the kind which 
was governed by the Act. It may be stated 
here that undisputedly the scheme settled by 
the Board on 2-4-1974 had not been published 
in the official gazette as required by sub- 
section (2) of S. 32 nor had the Board ap- 
pointed any date from which the scheme was 
to come into force. The Board modified the 
Scheme so settled earlier and settled a fresh 
scheme, in which the petitioner who was a 
member of the 7-men committee was also 
included as a member. The opposite party 
who was a member of the previous committee 
- was left out. This scheme was published in 
the gazette and seems to have come into 
force. The opposite party challenged this 
scheme in C. W. J. C. 1522 of 1973. He 
was allowed to withdraw this writ applica- 
tion on 29-11-1973 by a Bench of this court 
in order to enable him to avail of the adequate 
alternative remedy of a pro ing under 
Section 32 (3) of the Act. Accordingly the 
opposite party filed the present miscellaneous 
Judicial case being M. J. C. 1 of 1974 be- 
fore the District Judge, Arrah, to challenge 
the final scheme which was published in the 
gazette. 


4. In the application filed by the op- 
posite party under Section 32 (3) of the Act 
it is stated in paragraph 12— 


“That the management of the trust pro- 
perties are now being conducted by the peti- 
tioners under the Presidentship of the S. D. O. 
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Sasaram respondent No. 3. 


The opposite party filed an application for 
injunction in the court below, in paragraph 6 
of which it was asserted that the petitioner 
was interfering with the management of the 
trust properties at the hands of the opposite 
party and was creating breach of peace; hence 
he should be injuncted from interfering with 
the management and the operation of the 
order of the Board dated 14-11-1973 by 
which. the final, modified scheme was framed, 
should be stayed. The learned District Judge 
felt persuaded to accept the stand of the 
opposite party and has made an order res- 
training the petitioners from interfering with 
the management of the trust property and 
has stayed the operation of the revised scheme 
till the disposal of the miscellaneous judicial 
case. 


5, In our opinion, the order of the 
learned District Judge is wholly without juris- 
diction. He has committed two serious errors, 
while feeling persuaded to make an order in 
favour of the opposite party. The first is 
that the scheme settled by the Board on 2-4- 
1973 never came into force. If the learned 
District Judge would have taken care to look 
to the provisions of sub-section (2) of S. 32, 
perhaps, he would not have committed the 
mistake which he has done. The scheme 
jwas never finalised, never published in the 
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gazette and never came into force. That 
being so, the claim of the opposite party that 
he had started managing the trust properties 
and had actually come in physical possession 
of them was a bogus one. It was not tenable 
in law at all. Such a stand ought to have 
been rejected on these facts. The petitioner 
was disputing this and the learned District 
Judge fell into an error in accepting such a 
stand of the opposite party. It is to be re- 
membered that admittedly the petitioner was 
a trustee of the trust and its properties. He 
had not been removed either by the Board 
in exercise of its power under Section 28 (2) 
(h) or by the District Judge on an applica- 
tion made to him under Section 48 of the 
Act. He, therefore, continued to hold the 
Office of the trustee and consequently he was 
the person who was entitled to remain in 
physical possession of the properties ap- 
pertaining to it, unless by a validly framed 
scheme which had come into force the 
management had been directed to be made 
by the Board in such a fashion that it 
brought about for the time being physical 
dispossession of the trustee from the trust 
properties. Nothing of the kind happened 
in this case, In such a situation it is plain 
that on this ground alone the order of the 
District Judge is without jurisdiction. 


6. The second reason is that the scope 
of a proceeding before the District Judge 
under sub-section (3) of Section 32 is a limit- 
ed one. In such a proceeding the District 
Judge can vary, modify or set aside the 
scheme settled by the Board. No other 
power has been conferred on the District 
Judge under sub-section (3). Sub-section (2) 
indicates that in such a proceeding the Dis- 
trict Judge has got power to stay the coming 
Into force of the scheme settled by the 
Board. He may have the power consequent- 
ly, if the scheme is challenged by the trustee, 
to restrain the persons appointed as members 
of the committee under the scheme from 
interfering with the management of the trust 
by the trustee. But it is difficult to under- 
stand how in a proceeding started under sub- 
section (3) of S. 32 of the Act by a person 
to challenge a scheme which has been settled 
by the Board and accepted by the trustee, 
the trustee can be asked not to disturb the 
alleged possession of the applicant. It is 
something which is quite foreign to the nature 
of the proceeding started by such an appli- 
cant. Of course, the only part of the District 
Judge’s order which can be legally supported 
is the staying of the coming into force of 
the scheme and, as we have said above, the 
District Judge had this power in view of sub- 
section (2). The Board feels aggrieved by it. 
And, we are quite at a loss to understand 
how merely staying the coming into force of 
the scheme made on 14-11-1973 will be of 
any help to the opposite party—rather, it will 
give a free hand to the petitioner unbridled 
by whatever scheme has been finalised by 
the Board. The learned District J udge really 
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lias given no reasons in his‘ order in support 
of its second part. He was, as it appears 
carried away by the untenable stand of the 
opposite party to allow him to remain in 
possession of the trust propsrties—a thing 
which was highly unjust to do even in exer- 
cise of the inherent power of the District 
Judge, assuming that he had such a power in 
this case. Instead of preventing an abuse of 
the process of the court, the order was clear- 
ly bringing about an abuse and must be set 
right by this court. 


7. For the reasons stated above, we 
allow this civil revision application with costs 
pavable by opposite party No. 1 and set aside 
the impugned order of the learned District 
Judge, hearing fee is assessed at Rs. 64/- 
only, 


Revision allowed. 





“chil 


AIR 1975 PATNA 146 


SHAMBHU PRASAD SINGH AND 
S. ALI AHMAD, JJ. 


Rameshwar Prasad Singh, Petitioner v. 
The Vice-Chancellor of the Rajendra Agri- 
culture University and others, Respondents. 


Civil Writ Jurdn. Case No. 308 of 1974, 
Dj- 21-8-1974. 


(A) Constitution of India, Arts. 226, 227 
— “Unfair Means Committee”, inquiring into 
adoption of unfair means by examinces — 
“Natural Justice” is violated when such Com- 
mi-tee comprises of an already prejudiced 
member, and when no personal hearing is 
given, when requested for. 

Tke Principal, on whose repart, the in- 
quiry started, was alleged by the examinee 
to be already prejudiced against him. Des- 
pite examinee’s prior representation to the 
contrary, the Unfair Means Committee in- 
quiring into the matter was comprised with 
the Principal as its member. The examinee’s 
request for personal hearing also was not 
considered. 

Held: that the Principal’s participating 
in the deliberations of the meeting must have 
influenced the other members who came to 
the conclusion that the examinee had adopt- 
ed unfair means. The Principal should not 
have participated in the Committee meeting. 
Also held that the examinee ought to have 
been given a personal hearing under the cir- 
cumstances. Further held that on merits also 
the examinee was not guilty of adopting any 
unfair means. AIR 1970 SC 150, Rel, on. 

(Paras 4, 5, 6) 


Cases Referred: Chronological Paras 
AIR 1970 SC 150 = (1970) 1 SCR 457 5 
Basudeo Prasad, Radha Mohan Prasad, 


Narendra Prasad and Mrs. R. Sharma, for 
Petitioner; J. N. P. Verma, N. K. Sinha and 
eka Aa aN Drea TE ECW RUT Hrd SHARES 


LR/AS/E981/74/PSP 


Rameshwar Prasad v. Vice-Chancellor, R. A. University 


A. LR. 


Ashok Kumar Sinha, for Respondents. 


S. ALI AHMAD, J.:— This is an ap- 
plication under Articles 226 and 227 of the 
Constitution of India for quashing the Noti- 
fication No. 70/RAU Pusa, dated the 28th of 
January, 1974 (annexure ‘6’) by which the 
petitioner has been debarred from appearing 
at the B.Sc. (Ag.) Part—IV, Annual and 
Supplementary Examinations 1973. A prayer 
has also been made for issue of a writ com- 
manding respendents Nos. 1 and 2 to publish 
the result of the petitioner on the basis of 
the annual examination held in 1973. 


2. Relevant facts leading to this ap- 
plication are that the petitioner, who held a 
diploma in agriculture was originally employ- 
ed as a Village Level Worker in the Depart- 
ment of Agriculture. His name was recom- 
mended by the State Government for higher 
studies. Consequently, he joined Ranchi Agri- 
culture College, Kanke, in December, 1970. 
He appeared at Part-I examination and 
got First Division. He was exempted 
from appearing at Part-II examination 
of the Degree course. At Part-I ex- 
amination, the petitioner got first place 
amongst the successful candidates who secur- 
ed First Division. In July, 1973, the peti- 
tioner was appearing at Part-IV examination 
of the Degree Course. On the 18th of August, 
1973, he was appearing in Agronomy Paper 
Il (Farm Management), Dr. A. K. Dutta, - 
who was. the Examination-in-charge, noticed 
a chit. According to Dr. Dutta, the peti- 
tioner was copying from that chit. Dr. -Dutta 
asked the petitioner to hand over the chit 
and the answer book to him but he succeed- 
ed in getting the chit only. The petitioner 
continued writing. He also appeared on the 
subsequent dates and completed the examina- 
tion. The petitioner has denied the allega- 
tion of use of any unfair means by 
him at the examination when Dr. Dutta 
is said to have taken the chit from 

im. It is alleged by the petitioner 
that he denied to have adopted any 
unfair means at the examination. Dr. Dutta 
and respondent No, 5 compared the answer 
book with the chit said to have been re- 
covered from the petitioner. They were satis- 
fied that the petitioner had not copied from 
the chit and, therefore, the answer book was 
returned to him who completeé the examina- 
tion. Further, the petitioner alleges that, when 
on the following day, i.e. on the 19th of 
August, 1973, Mr. 8. M. Alam, Principal of 
the College, who was also Centre Superinten- 
dent, returned from Patna, he called Dr. Dutta 
and asked him to submit a written report 
against the petitioner. Dr. Dutta, accord- 
ingly, submitted a report on the 22nd August, 
1973, on the basis of which respondent No. 3 
sent confidential report to the Deputy Regis- 
trar (Examination), Rajendra Agriculture Uni- 
versity, Samastipur, wherein he, inter alia, 
said that the student was copying from the 
chit which was detected by Dr. A. K. Dutta 
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and was recovered from him. This report 


has been marked as annexure ‘B’ to the coun- 
ter-affidavit on behalf of respondents Nos. 1 
and 2. A notice was issued to the petitioner 
by which he was asked to show cause as to 
why he should not be debarred from appear- 
ing at any University examination prior to 
1975. The petitioner submitted his show 
cause (annexure ‘2’ to the writ application). 
‘A perusal of annexure ‘2’ will show that the 
petitioner has refuted the allegation that he 
was copying from the chit. His case seems 
to be that Dr. A. K. Dutta, who had malice 
ageinst him, picked up the chit from some- 
where else, and came to the petitioner and 
asked him as to why he was copying from 
that chit. The petitioner immediately said 
that he had no knowledge of the chit and 
that he was not copying from the chit. In 
fact, he offered his answer book to be com- 
pared with the chit and also said that he was 
prepared to write the same thing: if another 
answer book was supplied to him without 
the help of the chit. It is said that, on ac- 
count of certain incidents in the college, 
Dr. A. K. Dutta, respondent No. 4 and Dr. 
S. M. Alam, respondent No, 3, were preju- 
diced against the petitioner. Details of such 
incidents were also mentioned in the show 
cause which need not be mentioned here. 
Towards the end of his show cause, the peti- 
tioner also stated that he had no knowledge 
as to what actually had been mentioned 
against him in the report. In case a true 
copy of the same was supplied to him, he 
would be a position to give better reply which 
right he was reserving. Again, by a letter 
addressed to respondent No. 1, dated the 10th 
of December, 1973 (annexure ‘3)), a request 
was made that his case should be considered 
by a Committee of which Mr. S. M. Alam 
was not a member. It was again reiterated 
in that letter that Mr. Alam was prejudiced 
against the petitioner and an apprehension 
was expressed that, if the Committee of which 
Mr. Alam was a member considered the case 
of the petitioner, the other members of the 
Committee would be influenced by Mr. Alam 
and that the petitioner would be debarred 
from impartial consideration. In those cir- 
cumstances, a request was made that Mr. 
Alam should not be nominated as a member 
of the Unfair Means Committee. By an- 
other representation, dated the 13th of 
December, 1973, the petitioner prayed that 
he might be heard in person by Unfair 
Means Committee so as to enable him to 
explain his conduct and satisfy the members 
that he was not guilty of any unfair means 
at the examination. It appears that no reply 
was given to any of the representations made 
by the petitioner. The Unfair Means Com- 
miitee of which respondent No. 3 was a 
member met and, after considering the case 
of the petitioner, decided to debar the peti- 
tioner from appearing at the B.Sc. (Ag.) 
Part IV Annual/Supplementary Examination, 
1973, 
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3. A rejoinder has been filed by the 
respondents challenging the allegation of bias 
as alleged by the petitioner and it has been 
stated that the petitioner was adopting unfair 
means at the examination which was detected 
by Dr. A. K. Dutta. 


4, Mr. Basudeo Prasad, learned coun- 
sel appearing for the petitioner, has submit- 
ted that, in this case, the petitioner has been 
denied reasonable opportunity and the prin- 
ciples of natural justice have been violated. 
He has also submitted that respondent No. 3 
had a definite bias against the petitioner. 
This fact was brought to the notice of the 
authority by way of representaion (annexure 


- 2°) in which it was also stated that, if res- 


pondent No. 3 was allowed to be a member 
of the Committee he would influence other 
members. He also laid stress that, on the 
facts of the case, a personal hearing should 
have been given to the petitioner, particular- 
ly, when the petitioner specifically prayed for 
it by annexure ‘3’ to the writ application, 


5. The fact that respondent No. 3 was 
a member of the Unfair Means Committee is 
not disputed. It is also not disputed that 
respondent No. 3 participated in the meeting 
of the Committee which awarded the afore- 
said punishment to the petitioner. I may 
here refer to the report of respondent No. 3 
(annexure ‘B’ to the counter-affidavit). In 
the report, respondent No. 3 has clearly ex-} 
pressed his view as follows:— “It appears 
that the student was copying from the chit 
which was detected by Dr. A. K. Dutta and 
was recovered from him.” This sentence is 
sufficient to show that respondent No. 3 was; 
convinced of the fact that the petitioner ad- 
opted unfair means at the examination. In 
the circumstances, it was not desirable for 
him to have participated in the meeting. The 
question is whether it could reasonably be 
said that he was prejudiced. The question is 
not whether he was really biased. It is dif- 
ficult to prove the state of mind of a person. 
Therefore, what we have to see is whether 
there is a reasonable ground for believing that 
he was likely to have been biased. There 
must be a reasonable likelihood of bias. Mere 
suspicion of bias is not sufficient. While 
deciding the question of bias, human pro- 
babilities and ordinary course of human con- 
duct have to be taken into account. In this 
case, we find that respondent No. 3 was con- 
vinced from before about the guilt of the 
petitioner. His participation in deliberations 
of the meeting must have influenced other 
members of the Committee who came to the 
conclusion that the petitioner was guilty of 
the charge of adopting unfair means at the 
examination. J am supported in my view by 
a decision of the Supreme Court in the case 
of A. K. Kraipak v. Union of India, (AIR 
1970 SC 150). The facts of that case were 
of course different but the proposition of law 
laid down by their Lordships of the Supreme 
Court is clearly applicable to the facts of 
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the case. I also feel that, on the facts of 
the case, the petitioner should have been given 
a personal hearing in the case. This could 
have cleared some confusion. 

6. Respondents have produced the 
alleged chit and the answer book of the peti- 
tioner. We have looked into them. The 
writing on the chit is so small that I could 
read the contents of it with the help of a 
magnifying glass. I also compared its con- 
tents with the answers written by the peti- 
tioner. The chit contains the quotation from 
Warren and Adams defining farm manage- 
ment besides other things. Farm manage- 
ment as defined by Warren and Adams has 
also been written by the petitioner under 
quotation; but, for a few words here and 
there, the definition written by the petitioner 
tallies with the writing on the chit. But, as 
the petitioner has also quoted the definition, 
it is bound to be similar. So far as the 
analytical part of the answer is concerned, 
I have noticed that there is no such similarity 
between the answer written by the petitioner 
and the chit. The petitioner, always got first 
class and has obtained 38 marks more m 
ageregate even after leaving out Paper H 
marks in Agronomy than the student who 
secured 1st. class first in B.Sc. Aggregate IV 
Examination, 1973. This shows that the peti- 
tioner has always been a good student and, 
as such, it is likely that he remembered the 
quotation and could correctly answer that 
portion of the question. Keeping in view 
the nature of the answer, it cannot be said 
that the petitioner, in fact, copied from the 
chit. ; 

7. Since we have heard the case In 
detail and have also seen the chit and the 
answer book, we thought it desirable to 
finally decide the case instead of remanding 
it back. 

8. “In the clear prea Er a Abie be 
issued quashing annexure ‘6’ and directing rès- 
Sonidents Nos. 1 and 2 to publish the result 
of the petitioner on the basis of the annual 
examination beld in 1973. The application 
is, accordingly, allowed; but there will be 
no order as to costs. 

SHAMBHU PRASAD SINGH, J.:— I 


agree, 
g Application allowed. 


anman 
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H. L. AGRAWAL, J. 
Meghraj Sanchialal, Petitioner v. Malpani 
Rice and Oil Mills, Opposite Party. 
Civil Revn. No. 1488 of 1973, D/- 16-10- 
1974.* 
(A) Civil P. C. (1908), S. 20 (9 — Place 
where cause of action arises — No contract 


ds isp ch a 
#(Acainst order of A. K. P. Singh, Addl. 
or. J. Madhepura D/- 25-9-1973). 


CS/CS/A849/75/RSS 


A. ER. 


regarding place for payment — Mere fact 
that defendant gave a draft to plaintiff in 2 
certain place does not give cause of action 
to institute suit at that place. 


The scheme of the Code of Civil Pro- 
cedure postulates that ordinarily a suit should 
be instituted at the place where the defend- 
ant resides Or carries on business. In order 
to shift the forum from that place, the 
plaintiff must bring his case within clause (c) 
of Section 20 and establish that a part of the 
cause of action accrued to him within the 
territorial jurisdiction of the court where he 
institutes the suit by definite evidence. In 
absence of any express or implied contract 
regarding the place where the money would 
be payable between the parties, simply for 
the reason that certain payment is made at 
any particular place, no part of cause of 
action would be deemed to accrue to him at 
that place. (Para 6) 


Thus where there was no contract re- 
garding the place for payment and the defend. 
ant gave a draft to the plaintiff at certain 
place, no cause of action accrued at that 
place to institute a suit. AIR 1963 Pat 398 
and AIR 1971 Pat 229 and AIR 1958 Punj 
361, Rel. on. (Para 6) 
Cases Referred: = Chronological Paras 
AIR 1971 Pat 229 = 1971 BLIR 239 6 
AIR 1963 Pat 398 4,5 
AIR 1958 Punj 361 = 60 Pun LR 161 6 


J. C. Sinha & Krishna Mohan, for Peti- 
tioner; Jugal Kishore Prasad, Rajendra 
Kishore Prasad and Mohammad Ehteshamul 
Haque, for Opposite Party. 

ORDER :— This application in revision 
is by the: defendant and arises out of an order 
of the court below deciding the question of 
territorial jurisdiction against it. 

2. The opposite party is resident of a 
place Murliganj in the district of Saharsa and 
the petitioner is a firm carrying on business 
inter alia of commission agency in the town 
of Khagaria in the district of Begusarai Ac- 
cording to the plaintiff-opposite party’s case 
an oral agreement of agency was: entered into 
between the parties at Murliganj whereby the 
defendant was to sell the plaintiffs rice at 
Khagaria. According to this agreement the 
plaintiff’ despatched certain consignments of 
tice to be delivered to the defendant with 
‘Self? Railway Receipts. Some payments were 
made but according to the case of the plain- 
tiff, the defendant did not pay a sum of 
Rs. 3695.69 in spite of repeated demands. 
Therefore, the above suit was instituted in the 
Court of the Subordinate Judge, Madhepura 
which lies in the district of Saharsa. Ac- 
cording to the plaintiffs case the Madhepur 
court had the necessary territorial jurisdic- 
tion on two grounds, namely, (1) the contract 
of agency itself was made at Murliganj and 
(2) there was an agreement between the parties 
that payments were to be made at the plain- 
tiff’s place. The defendant raised a preliminary 
issue in the written statement regarding 
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absence of territorial jurisdiction of the Court 
below and challenged both the above grounds. 


3. The Additional Subordinate Judge 
took evidence on this question and on a con- 
sideration of the same, came to a definite con- 
clusion that neither the agreement of agency 
was formed at Murliganj nor there was any 
agreement between the parties for the pay- 
ment at the plaintiff’s place. 


4, However, in spite of recording the 
above two findings against the plaintiff, he 
has decided this issue against the defendant 
on the basis of certain payments that were 
made by it to the plaintiff, namely, two pay- 
ments of Rupees 15000/- each by demand 
drafts on the Katihar branch of Central 
Bank of India, a place different than the 
place of residence of the plaintiff, which 
is not disputed. Although the drafts were 
received by the plaintiff at his place of busi- 
ness, Murliganj, the payments of the said 
drafts were actually received by him at 
Katihar and, therefore, that would not furnish 
the necessary territorial jurisdiction to the 
Madhipura court where the suit was institut- 
ed. The learned Additional Subordinate 
Judge, relying upon a single Judge decision 
of this Court in the case of Gouri Shankar 
Bajoria v. Ram Banka, AIR 1963 Pat 398, 
took a view that the place where the draft 
itself was handed over to the plaintiff would 
also furnish him a cause of action and, ac- 
cordingly, the Madhipura court had the nces- 
Sary territorial jurisdiction. The defendant, 
therefore, has come to this Court. 


5. Mr. J. C. Sinha appearing on be- 
half of the petitioner has seriously challenged 
the findings of the court below and contended 
that the learned Additional Subordinate Judge 
has committed an apparent error of jurisdic- 
‘tion in deciding the question of jurisdiction. 
According to him, the court below having 
decided the bundle of facts on which the 
plaintiff relied to bring his case within the 
jurisdiction of Madhipura court, it was not 
tight in deciding the question of jurisdiction 
in his favour on the basis of the payments 
by the two Bank drafts on a view that part 
of the cause of action accrued to him at that 
place. He also contended that the court 
below has not correctly appreciated the prin- 
ciple decided in the Bajoria’s ease AIR 1963 
Pat 398 (supra). Mr. J. C. Sinha seems to 
be right in both his contentions. On my 
reading of Bajoria’s case, it is not an autho- 
rity for the abstract proposition that a part 
of the cause of action would arise at any 
place on mere delivering a cheque to 
a person by the debtor. In that case 
certain cheques were issued by the de- 
fendant at Giridih, but the money was drawn 
at a Bombay Bank, the place where the plain- 
tiff also resided. The true ratio of this case 
that seems to be is that the cause of action 
also arises at a place where the cheque is 
either issued or where the same is honoured 
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or dishonoured by the Bank. In the instant 
case, the drafts were sent by the defendant 
to the plaintiff by post from Khagaria and 
were drawn on a Bank at Katihar outside 
the territorial limits of Madhepura court. 


6. There is an apparent distinction be- 
tween the place where any money is, in fact, 
‘paid’ and where it becomes ‘payable’. Tf 
therefore, from the fact that payment is made 
at a place, it cannot necessarily follow that 
the amount was alsc payable there. The 
actual payment by itself will not be decisive 
for determining the place of the accrual of 
the cause of action. I find full support for 
this view in the case of Prem Nath v. Kaudoo- 
mal Rikhiram, AIR 1958 Punj 361. As to 
whether money is payable expressly or 
impliedly under a contract at a particular 
place has also been considered by a Bench 
of this Court in the case of Baidyanath 
Mandal v. The Coal Purchase and Inspec- 
tion Agency (P) Ltd., AIR 1971 Pat 229. In 
a case where there is no express agreement 
between the parties with respect to the place 
of payment, the mere fact of a payment at a 
particular place will not determine such a 
place, as in that event, great uncertainty may 
prevail and payments made at different places 
will provide shifting forums for a suit at the 
option of the payee. The scheme of the Code 
of Civil Procedure postulates that ordinarily 
a suit should be instituted at the place where 
the defendant resides or carries on business. 
In order to shift the forum of the suit from 
that place, the plaintiff must bring his case 
within clause (c) of Section 20 of the Cede 
and establish that a part of the cause of action 
did accrue to him within the territorial juris- 
diction of the court where he institutes the 
suit by definite evidence. In the absence of 
any express or implied contract regarding the 
place where the money would be payable 
between the parties, simply for the reason that 
certain payment is made at any particular 
place, no part of the cause of action would 
be deemed to accrue to the plaintiff at that 
place unless the plaintiff relied upon the said 
payment to prove the plea of an im- 
plied contract to make the payment 
at the said place, and the court, on 
the materials placed by him, comes to 
such a cenclusion. In this case, however, the 
plaintiff did not go to court with such a 
case nor the Court below has come to any 
such conclusion and the decision is based 
merely on the fact of payment. The pay- 
ments under the two` drafts were eyen not 
payable to the plaintiff within the local limits 
of the jurisdiction of the court below as al- 
ready said earlier but at Katihar. 





On For the reasons discussed above, 
it must be held that the order of the learned 
Additional Subordinate Judge suffers from 
an apparent error of jurisdiction and it must 
be set aside. I would, accordingly allow this 
application and hold that the Madhipura 
court has no territorial jurisdiction to enter- 
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tain the suit. However, there will be no 
order as to costs. 
Revision petition allowed. 
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NAND LALL UNTWALIA. C. J. AND 
S. K. JHA, J. 


Harsukhrai M. Doshi and another, Peti- 
tioners v. Ahmad Kareem and another, Op- 
posite Parties. 

Civil Reyn. No. 248 of 1979, D/- 19-9- 
1974,* 

= (A) Civil P. C. (1908), O. 21, R. 16; 
O. 22, R. 10 — Death of decree-holder during 
execution proceedings — Substitution of his 
legal heirs and representatives — Proper pro- 
vision to apply is O. 21, R. 16; not O. 22, 
R. 10 — Oral gift of decree by deceased 
Muhammadan decree-holder — Donee not en- 
titled in execution to claim substitution under 
O. 21, R. 16. AIR 1942 Bom 82, Dissented 
from. (Mohamedan Law — Giff). 

In case of death of decree-holder in the 
course of execution proceedings the proper 
provisions under which his legal heirs and 
representative can be brought on record are 
those of O. 21, R. 16 and not O. 22, R. 10. 
AIR 1935 Pat 117 and AIR 1965 Pat 85, 
Followed: AIR 1921 Pat 180, Referred; AIR 
1942 Bom 82, Diss. from. (Para 3) 

Hence, a donee is not entitled to be sub- 
stituted under O. 21, R. 16 on the basis of 
his claim of assignment of the decree in his 
favour by the deceased Mohammadan decree- 
holder by oral gift, although such an assign- 
ment may be valid under Mohammadan Law 
since under O. 21, R. 16 the assignment in 
such cases, must be in writing. (Paras 3, 4) 

True, under the Muhamadan Law, oral 
gift with delivery of possession is permissi- 
ble. But in construing the provisions of 
Order 21, Rule 16 dealing with matters of 
execution by assignees, it will not be the lex 
loci which will override the express statutory 


provisions. (Para 4) 
Cases Referred : Chronological Paras 
AIR 1965 Pat 85 3 


AIR 1942 Bom 82 43 Bom LR 719 3 
AIR 1935 Pat 117 = ILR 13 Pat 777 3 
AIR. 1921 Pat 180 = 6 Pat LJ 358 3 

S. C. Ghose. P. K. Sinha and M. S. 
Chabra, for Petitioners. 


JHA, J. :— The judgment-debtors in an 
execution case giving rise to Miscellaneous 
Case 47 of 1966 bave obtained a rule from 
this court against the order dated the 29th 
of Nevember, 1966 passed by the learned 
Subordinate Judge, Ist Court, Dhanbad. 

» 42 The facts relevant for the purpose 
of disposal of this application can be stated 


~ *(Against decision of Shri Krishna Kumar 
Lal, Sub, J., Ist Court, Dhanbad, D/- 
29-11-1969). 
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H M. Doshi v. A. Kareem (Jha J.) 


A. LR. 


in short compass. One Moinul Haque was 
the decree-holder who levied execution of the 
decree in Execution Case 65 of 1964 after 
the decree was made final on the 6th of 
August, 1964. On the 24th of December, 
1965 Moinul Haque died. On the 16th of 
February, 1966 Ahmad Kareem, opposite 
party No. 1, filed an application for sub- 
stitution of his name in place of the deceased 
decree-holder Moinul Haque. Ahmad Kareem 
is the son of one Md. Waliul Haque. The 
application for substitution in the execution 
case was made on the basis of an alleged oral 
gift of the decree in his favour by the deceas- 
ed decree-holder Moinul Haque. The execut- 
ing court, without hearing the petitioners 
judgment-debtors, ordered his name to be 
substituted on the basis of the claim aforesaid 
made by him. Against that ex parte order 
Civil Revision 112 of 1967 was filed in this 
Court by the petitioners, which was disposed 
of by a judgment and order dated the 10th 
of January, 1968 by Tarkeshwar Nath, J., 


allowing the application and directing that ` 


the ex parte order of substitution passed by 
the executing court be vacated, with-a fur- 
ther direction to the executing court to hear 
the petitioners before passing any final orders 
on the application of opposite party No. 1. 
On remand by this Court, the matter regard- 
ing the substitution of opposite parity No. 1 
on the basis of his claim of assignment of 
the decree in his favour by oral gift by the 
deceased decree-holder has been reconsider- 
ed and by the impugned order in the instant 
miscellaneous case the learned Subordinate 
Judge has allowed the claim of opposite party 
No. 1 to be brought on the record of the 
execution case as a decree-holder by virtue 
ae the assignment of the decree claimed by 
m. 


3. The point for consideration in this 
application being not very much free from 
difficulty. was thought fit by a learned single 
Judge of this Court to be referred to a Divi- 
sion Bench. Hence this applicaticn before 
us. The point arising in the present applica- 
tion is as to whether under the provisions of 
Order 21, Rule 16 of the Code of Civil Pro- 
cedure (hereinafter called the Code) such a 
claim of assignment by virtue of an oral gift 
in favour of opposite party No. 1 can be held 
to be entertainable. When Mr. Sudhir 
Chandra Ghose, learned Counsel for the peti- 
tioners, made his submissions, at the outset 
I had a little doubt as to whether the matter 
in dispute could be said to be cavered by 
Order 21, Rule 16 of the Code or more likely 
by the. provisions of Order 22, Rule 10. Such 
a doubt had been created on account of a 
Bench decision of the Bombay High Court 
in the case of Krishnaji Ramchandra v. Bhik- 
chand Ramkaran, (AIR 1942 Bom 82) where- 
in it has been held, on a review of some deci- 
sions, that cases of substitution in course of 
execution proceedings can well be covered 
by the provisions of Order 22, Rule 10 of 
the. Code since in express language the provi- 
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sions of Order 22, Rules 3, 4 and 8 only have 
been precluded from being applied by virtue 
of the provisions of Order 22, Rule 12. Mr. 
Ghose, however, strenuously contended that 
even in cases of substitution in course of 
execution of decree the proper provisions of 
law to be applied would be those enjoined 
in Order 21, Rule 16. Having given the 
matter my due and serious consideration, I 
think, the submission of learned Counsel Is 
well founded. Our attention was invited to 
three decisions -of this Court, namely, those 
of Musammat Gulab Kuer v. Syed Mohamad 
Zaffar Hassan Khan, (6 Pat LJ 358) = 
(AIR 1921 Pat 180), F. A. McNaught v. Mt. 
Saraswati Thakurain, (AIR 1935 Pat 117) 
and Sukhdeo Bhagat v. Bishwanath Singh, 
(AIR 1965 Pat 85); all the three decisions 
are Bench decisions. So far as the case of 
Musammat Gulab Kuer is concerned, Das, J., 
delivering the judgment of the Court, merely 
expressed grave doubts with regard to the 
applicability of provisions of O. 22, R. 10 
of the Code to execution proceedings and 
it was said at page 360— 


“I have myself very grave doubt whe- 
ther Order XXU, Rule 10, has any applica- 
tion to execution proceedings: but in my view 
it is not necessary to determine this point, 
I am of opinion that Order XXI, Rule 16, 
did apply 4 


This case, therefore, is no direct authority 
for the proposition that Order 22, Rule 10 
would not apply to cases of execution pro- 
ceedings at all since the judgment in this 
case proceeded upon the assumption that the 
provisions of Order 21, Rule 16 would apply 
and that on that basis the assignee of the 
decree was entitled to have her appeal allow- 
ed. But the two later decisions in the cases 
of F. A. McNaught and Sukhdeo Bhagat do 
lay down the proposition that even in cases 
of death the devolution of interest in the 
decree on the legal heirs is by operation of 
law within the meaning of Order 21, Rule 16. 
The two decisions referred to above are 
authoritative pronouncements of this Court 
that even in cases of death in course of the 
execution proceedings the proper provisions, 
under which the legal heirs and representa- 
tives of the deceased decree-holder can be 
brought on records of the case, are those of 
Order 21, Rule 16 and not Order 22, Rule 10. 
In my view, there is sufficient justification 
and force of logic in the two decisions refer- 
red to above, for, if, as was my initial reac- 
tion, the provisions of O. 22, R. 10 of the 
Code could be brought to apply to the execu- 
tion proceedings, there would be an inevit- 
able danger of fraud being perpetrated by 
persons claiming to be either assignees from, 
or legal representatives of the deceased decree 
holder. And on the basis of an assignment 
by way of an oral gift, any person claiming 
to be such an assignee of the deceased decree- 
holder could, in spite of the imperative re- 
quirement of Order 21, Rule 16 that the as- 
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signment in such cases must be in writing, 
very well defeat such salutary provisions of 
law. The Legislature could not have so in- 
tended to make the law operative. It was, 
in the fitness of things, therefore, that in the 
proviso to Order 21, Rule 16 was added a 
sufficient safeguard and safety valve put upon 
fraud being perpetrated by any person claim- 
ing to be the assignee from the decree-holder 
— jin case when the decree-holder was alive 
and a claim was being made on the basis of 
even a written assignment, the law enjoined 
upon the person claiming to be such an 
assignee to proceed with the execution only 
with due notice of such an assignment and 
application to the transferor decree-holder. 
There is no doubt, therefore, in my mind that 
the matter in the instant case will have to be 
judged in the light of the provisions of O. 21, 
R. 16 of the Code. 


4, It is nobody's case that there has 
been any assignment in writing. All that op- 
posite party No. 1 claims is that he is en- 
titled to execute the decree in favour of the 
deceased Moinul Haque as he was an assignee 
of the same by a mere oral gift. The ques- 
tion arises: does O. 21, R. 16 of the Code 
admit of any such claim being successfully 
made by any person? “The learned. Subordi- 
nate Judge holds that, since opposite party 
No. | was a Muhammadan governed by the 
Muhammadan Law which permits an oral 
gift to be made by delivery of possession 
and since the decree was given possession of 
to opposite party No. 1, there was no neces- 
sity of complying with the provisions of 
Order 21, Rule 16 regarding the assignment 
being in writing. I do not think the reason- 
ing is well founded. Order 21, Rule 16 of 
the Code expressly lays down that where the 
interest of any decree-holder in the decree 
is transferred by assignment in writing or by 
operation of law, the decree may be execut- 
ed by such a person in whose favour the 
assignment has been made or on whom the 
interest has devolved by operation of law. 
It is not the case of opposite party No. 1 
nor, for that matter, has the learned Subor- 
dinate Judge dealt with the case from that 
point of view, that there was any devolution 
of interest by operation of law. The claim 
simpliciter ‘was on the basis of an assignment 
— an assignment in the shape of an oral 
gift. True, under the Muhammadan Law 
oral gift with delivery of possession is permis- 
sible. But in construing the provisions of 
Order 21, Rule 16 of the Code dealing with 
matters of execution by assignees, it will not 
be the lex loci which will override the ex- 
press statutory provisions. If the statute 
Says that the claim can be enforceable only 
when an assignment is in writing, the claim 
cannot be allowed to succeed on the basis of| 
the assignment not in'writing. In that view 
of the matter, I feel, the contention of learn- 
ed counsel for the petitioners that the coutt 
below has acted illegally in the exercise of 
its jurisdiction and that it had no jurisdic- 
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tion to permit opposite party No. 1 to pro- 
ceed with the execution on the basis of an 
assignment not in writing, is well founded: in 
law. 


5. In the result, therefore, this appli- 
cation must succeed. The rule is made ab- 
solute. “But since no one has appeared to 
contest this application, there would be no 
order as to cost. 

UNTWALIA, C. J.:— My initial reac- 
tion was also the same as that of my 
learned Brother. Since the hearing of this 
case proceeded before us ex parte, we gave 
a careful thought to all that could be said 
on behalf of the opposite party. But taking 
into consideration all aspects and ramifica- 
tions of the matter, we have cordially and 
agreeably arrived at the conclusion which has 
been recorded in the judgment of my learn- 
ed Brother, in which I fully concur. 

Revision allowed. 
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H. L. AGRAWAL, J. 

Principal, Regional Institute of Techno- 
logy, Jamshedpur and another, Appellants v. 
Rama Kantha Singh, Respondent. 

A. F. A. D. No. 551 of 1970, DJ- 4-9- 
1974.* 

Money suit against officials in their official 
titles —- Not maintainable — Suit must be 
brought against them in their personal names. 

Where a party intends to sue any person, 
who for the time being occupies any public 
Office, he must implead such person in his 
individual name and he cannot be sued by 
his official title. AIR 1927 Bom 521; AIR 
1960 Bom 196 and AIR 1962 Cal 283, Rel. 
on; AIR 1926 Pat 40, Disting. (Para 8) 
Cases Referred : Chronological Paras 
AIR 1962 Cal 283 = 65 Cal WN 1128 5 
AIR 1960 Bom 196 = 61 Bom LR 1388 5,7 
AIR 1927 Bom 521 = 29 Bom LR 1071 5 
AIR 1926 Pat 40 = 7 Pat LT 57 4, 10 


Balbhadra Prasad Singh (Advocate Gene- 
ral) and Bhupendra Narain Singh, for Appel- 
lants; J. C. Singh and Anish Chandra Sinha, 
for Respondent. 


JUDGMENT :— This second appeal is 
by the defendants. The plaintiff instituted a 
money suit for recovery of a sum of Rupees 
9558.78 on account of the price of the vege- 
tables, alleged to have been supplied to the 
mess of the Techndlogy Co-operative Con- 
sumer’s Store Ltd. (hereinafter referred to as 
‘the Store’). The suit was initially instituted 
against H. P. Varma and Jai Prakash 
Verma, being the Chairman and the 
Manager/Superintendent respectively of the 


*(From ‘decision of M. A. Sattar, 3rd Addl. 
Dist. J., Chaibassa, D/- 30-6-1970). 
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I. T., Jamshedpur v. Rama Kantha (Agrawal J.) 


A.I. R. 


said Store. It was alleged by the plain- 
tiff that defendant No. 2 being the Manager 
of the store used to place orders with the 
plaintiff for the supply of vegetables and that 
during the period 29-9-1962 to 8-4-1953 vege- 
tables were supplied on credit of different 
values and after adjusting the payments, the 
said amount was still due, which was not 
being paid in spite of repeated demands by 
the said defendant. The State of Bihar was 
also impleaded as party defendant on the 
allegations that the Regional Institute was a 
State Government concern. Notice under 
Section 80 of the Code of Civil Procedure 
was also alleged to have been served accord- 
ingly on the Secretary of the Department of 
Education. 


2. Sometime after the institution of 
the suit a petition for amendment of the plaint - 
was filed on behalf of the plaintiff for delet- 
ing the names of the aforesaid two defendants 
and inserting the names of (1) Principal, Re- 
gional Institute of Technology, Adityapur, and 
the Chairman of the Technology Co-operative 
Consumer’s Stores of Regional Institute of 
Technology, Adityapur, and (2) Manager/ 
Superintendent, Technology Co-operative Con- 
sumers’ Stores, Regional Institute of Techno- 
logy, Adityapur. It was stated in this peti- 
tion for amendment that the original first 
defendant, who had been transferred from 
the institution, had already left India, and 
the second defendant was also not at Aditya- 
pur, therefore the suit should proceed in the 
names of the official capacity of the two pro- 
posed defendants so that in the event of the 
transfers, if any, in future, it should not be 
necessary for the plaintiff to bring the suc- 
cessors on record by way of amendment. This 
petition was allowed and the original defend- 
ants 1 and 2 were expunged from the record 
and in their place the aforesaid two defendants 
were inserted. 


3. One of the points that was pleaded 
on behalf of the contesting defendants 1 and 
3 in defence against the plaintiff’s claim and 
with which we are concerned -now in 
this court, was that the suit as framed was 
not maintainable, having been filed not against 
proper persons, 


4. The trial court decreed the suit in 
full as against defendant No. 1 and ex parte 
against defendant No. 2, and dismissed the 
same against defendant No. 3 on a finding 
that defendant No. 2, Jai Prakash Varma 
had the necessary authority to order for and 
sign on behalf of the Store for the purchases 
in question. It also held that the ‘suit was 
maintainable. against defendants 1 and 2 in 
its present: form. On appeal by the appellants 
in the court below, the learned Additional 
District Judge, relying upon a Bench deci- 
sion of this court is the case of Radhe Lal 
v. East Indian Rly., (7 Pat LT 57) = (AIR 
1926 Pat 40), held that an order of amend- 
ment of the plaint dated 10-3-1969 did not 
bring any change in the identity of the ori- 
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ginal defendants and the suit in substance was 
against the Sotre through its agents, the two 
defendants, namely, defendants 1 and 2. That 
court, however, held that the claim of the 
plaintiff to the extent of Rupees 2265/ 
35 was barred by limitation and, accordingly, 
allowed the appeal to that extent and modi- 
fied the decree of the trial court. 


5. The learned Advocate-General ap- 
pearing in support of this appeal in this court 
has seriously challenged the legality of the 
finding of the court below on the question 
of maintainability of the suit as framed against 
defendants 1 and 2. He contended that the 
two defendants as described, were neither any 
legal entity nor any person but were merely 
two officers of the stores and no decree could 
be passed against these two defendants as 
such. With reference to the provisions of 
Order 7, Rule 1 (c) of the Code of Civil 
Procedure it was contended that the plaint 
must describe the name of the defendant, des- 
cription and his place of residence, so far as 
they could be ascertained. What learned 
counsel meant by this submission was that 
unless a defendant was body corporate or 
such an institution, which was a legal entity 
in the eye of law and could be sued in that 
name, a suit in the name of merely an office 
was not maintainable and no effective 
decree could be passed by a court of law. 
In support of this proposition reliance was 
placed upon the cases of the Sheriff of 
Bombay v. Hakmaji Motaji & Co., (AIR 1927 
Bom 521); Manahem S. Yeshoova v. Union 
of India, (AIR 1960 Bom 196) and P. B. Shah 
and Co. v. Chief Executive Officer, (AIR 
1962 Cal 283). 

6.. As the question raised is of some 
interest and importance, I propose to discuss 
the cases relied upon by the learned Advocate 
General in some detail. In the first case of 
the Bombay High Court, cited by him a judg- 
ment debtor escaped from the custody of the 
bailiffs of the Sheriff of Bombay. The plain- 
tiffs after giving a notice claiming damages 
for the escape of the prisoner, brought a ‘suit 
against “the Sheriff of Bombay.” Appearance 
was made on behalf of the then Sherif of 
Bombay Mr. Ishwardas Lakhmidas in J uly, 
1924, and written statement was filed on his 
behalf. When Mr. Ishwardas Lakhmidas was 
succeeded by another Sheriff, the plaint was 
amended in 1926 and thereafter until the deli- 
very of judgment the Sheriff changed 3 or 4 
times. One of the points raised in the suit 
by the defendant was that the suit did not 
lie in the form in which it was filed against 
“the Sheriff of Bombay.” The suit was, how- 
ever, decreed by the trial court in part. The 
learned Judges of the Bombay High Court, 
when the matter went before them, in answer 
to this question, held that a public servant 
cannot be sued in his official name and the 
suit if any, that could be brought, should have 
been brought in the personal name of the 
Sheriff concerned, if he was personally liable 
for the action and defaults of his bailiffs, and 
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the suit was dismissed on this ground. With 
reference to Sections 79 to 82 and Order 27 
of the Code of Civil Procedure it was further 
observed that neither the sections nor the 
order gave any warrant for the contention 
that the action could be brought in any other 
way except against the individual as an in- 
dividual, holding such office, with respect to 
an act purporting tc have been done by him 
in his official capacity. 


7. A learned single Judge of the same 
High Court in the case of Manahem S. 
Yeshoova v. Union of India, (AIR 1960 Bom 
196) (Supra) had to consider a similar ques- 
tion. In this case a suit was instituted for 
certain declarations and for a money decrea 
by the plaintiff of that suit whose 310 tolas 
of gold was seized by the Custom Officials 
while he was travelling by a ship, by an 
order dated 29-12-1950 passed by the then 
Collector of Customs for violation of certain 
provisions of the Sea Customs Act. Having 
failed in his attempts in the departmental pro- 
ceedings, he instituted a suit against the ‘Col- 
lector of Customs, who was the second de- 
fendant in the action, the first defendant being 
the Union of India. On a question being 
raised regarding the maintainability of the 
suit against ‘the Collector of Customs’, it was 
held that the Collector of Customs was not 
a legal entity but merely an office occupied 
by several persons from time to time as ap- 
pointed by the authorities. On prima facie 
grounds a suit cannot be filed against any 
one who is not a legal entity. The Collector 
of Customs was not a legal entity or a person 
against whom the suit could be filed and, 
accordingly, the suit against the second de- 
fendant in official description was not main- 
tainable. 


8. In the case before the Calcutta 
High Court in the case of P. B. Shah (supra) 
a suit was instituted challenging the validity 
of the order of demolition of some premises 
passed by the then Commissioner, Corpora- 
tion of Calcutta, in April, 1958. The first 
defendant was described as follows :— 


Chief Executive Officer, Corporation of 
Calcutta working for gain at No. 5, Surendra 
Nath Banerjee Road, Calcutta.” 

Bachawat, J., (as he then was), who delivered 
judgment for the court while answering the 
question as to whether the suit against the 
first defendant was competent, held that the 
chief Executive Officer was not a corporate 
body nor there was any provision in the 
Calcutta Municipal Act, 1951, to the effect 
that the person occupying those offices might 
sue or be sued by their official title and 
designation. In that view of the matter, the, 
ordinary law applicable te suits, as already 
referred to by me, namely, Order 7, Rule | 
(c) of the Code, must be followed and it is, 
in view of the aforesaid decisions, clear that 
if the plaintiff intends to sue anv person who 
for the time being occupies any public office, 


154 Pat, 


he must implead such person in his individual 
name and he cannot be sued by his official 
title unless there is provision in some Statute 
for that purpose. 


5. The relevant provision of the Bihar 
and Orissa Co-operative Societies Act, 1935, 
is coniained in Section 13, which provides 
that the registration of a society shall render 
it a body corporate by the name under which 
it is registered, which can institute and de- 
fend suits and other legal proceedings and 
to-do all things necessary for the purpose ror 
which it is constituted. There is, therefore, 
no authority in the relevant provision of the 
said Act under which the Manager or the 
Superintendent of that Society could be sued, 
in the name of his office only. 

10. Now I may deal with the deci- 
sion of this court, which has been relied upon 
by the learned Subordinate Judge and upon 
which strong reliance was placed by Mr. J. C. 
Sinha, learned counsel appearing on behalf 
of the respondents here as well. It is the 
ease of Radhe Lal v. East Indian Railway, 
(7 Pat LT 57) = (AIR 1926 Pat 40). 
This was a case for compensation against 
the then East Indian Railway Company 
for non-delivery of certain bail of cloth, 
which was described as agent of the 
East India Railway. In the plaint, allega- 
tion for the loss was made in several para- 
graphs against the Railway Administration 
and the process that was ordered to be issued 
was against the East Indian Railway Com- 
pany; the defendant, which appeared in the 
suit, was not the agent but the Railway Com- 
peny itself and filed the written statement as 
such. An objection was, however, taken sub- 
sequently after several adjournments that the 
suit against the agent was not competent. 
From this fact it is manifest that although 
the defendant Railway was described through 
its agent, the Railway Administration itself 
entered zppearance and contested the suit in 
its own pame. On these facts it was held by 
this court that the description of the defend- 
aut was a mere mis-description and the suit 
was decreed. It was pointedly observed that 
if upon a fair reading of the plaint it was 
made out that the description of the defend- 
ant was a mere error and that the Company 
was the real defendant then the suit might 
proceed against the company. The facts of 
this case have no bearing on the case in hand 
and the principle laid down therein cannot 
be relied upon for passing a decree in favour 
of the plaintiff. 

1i. I have already referred to the 
petitior for amendment of the plaint filed by 
the plaintiff, from which it cannot be argued 
thet the consumer store was intended to be 
impleaded as defendant and the mention of 
the first two deferdants was its mere mis- 
description. I may also refer to the provi- 
sior. contained in Section 230 of the Indian 
Contract Act, which lays down that in the 
absence of any contract to that effect, an 
agent cannot personally enforce contracts en- 
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tered into nor the same could be enforced 
against him. It is not the case of the plain- 
tiff that the Principal as such could not have 
been sued. Taking a different view will also 
bring in very anomalous position. The decree 
of the courts below as passed in the present 
form will be executable against the persons 
who happen merely to be occupying those 
Offices for the time being and the moment 
they are out of their offices, their liability 
ceases. It has already been seen that the two 
officers, namely, Mr. H. P. Verma and Mr. 
J ai Prakash Verma, who were originally 
impleaded as defendants, had left the Store 
from their respective offices. Those two of- 
fices must have been filled up successively by 
different persons and this process will 20 on 
till the execution is levied. Court of law 
cannot pass such an ambiguous decree. 


I am, therefore, definite, in my 
view, that the suit of the plaintiff against the 
defendants was incompetent and has been 
wrongly decreed by the courts below. For the 
foregoing reasons I allow this appeal, set aside 
the judgment and the detree of the court 
below and dismiss the plaintiff’s suit but on 
the facts and in the circumstances of the 
case there shall be no order as to costs. 


Appeal allowed. 


ewe 
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N. L. UNTWALIA, C. J. AND S. K. JHA, J. 


Madholal and others, Appellants v, 
Madan Mohan Agrawalla and others, Res- 
pondents. 


A. F. A. D. No. 546 of 1970, DI- 25-7. 
1974.* er 


(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11 (1) 
(d) — Eviction for non-payment of rent with- 
m time — Contemplates default of any two, 
and not two consecutive months. . 

Also held that when rent for one month 
had not been paid or tendered by the last 
day of the succeeding month such default of 
one month could be included in computing 
‘two months default’. although the rent had 
subsequently been paid. ` 


_ Further held that in order to escape liabi- 
lity of eviction under Section 11 (1) (d) by 
resorting to Section 13 (1) the circumstances 
of the remittance or deposit of rent mist fall — 
within the ambit of Section 13 (1) i.e. prior 
refusal by the landlord of rent tendered with- 
in time, hence where the initial sending of 
the rent by postal money order was itself 
beyond time, the refusal thereof by tke land- 
lord could not be availed for claiming the 
benefit under S. 13 (1). (Section 13 (1)). 
1964 BLIR 24, Rel. on. (Paras 7 to 10) 


*(From order of B. P. Sinha, Sub. J., 
Jamshedpur, D/- 17-8-1970). 
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Œ) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11 — 
Cause “personal necessity” of joint family — 
Eviction-suit filed by Karta —- On Karta’s 
demise his sons can confimue the suit on same 
cause. AIR 1973 SC 2110 and AIR 1974 SC 
1659, Distinghisked. (Paras 11, 12) 


Cases Referred : Chronological Paras 
AIR 1974 SC 1059 == 1974 Civ App 3 95 


P 
AIR 1973 SC 2110 = (1973) 3 SCR 679 6, 
1964 BLIR 24 10 


J. C. Sinha and S. K. Sarkar, for Appel- 
lants; R. S. Chatterji, N. N. Roy, S. K. 
Mazumdar and N. N. Banerji, for Respoad- 
ents. 


UNTWALIA, C. §.:— This second ap- 
peal was placed for hearing before a learned 
single Judge of this court and has now been 
put up’ before us as it was directed to be 
placed before a Division Bench for hearing. 


2. The suit out of which this appeal 
arises being title suit No. 1281 of 1965 was 
originally filed by Murlidhar Agarwalla, 
whose sons are plaintiff-respondents 1 to 3. 
He died during the pendency of the suit in 
the trial court, and the said respondents were 
substituted by virtue of order dafed 1-7-1966. 
The suit was filed by the original plaintiff as 
karta of the joint family consisting of him- 
self and his sons. The suit premises belonged 
to the joint family, and the tenant-defendants 
were sued for being evicted from them on 
the ground of non-payment of rent and per- 
sonal necessity of the joint family of the 
original plaintiff. Several -pleas were raised 
to resist the suit by the tenant-defendants. 
It was dismissed by the trial court. On ap- 
peal by plaintiff-respondents 1 to 3 the lower 
appellate court has decreed the suit on both 
fhe grounds. Some of the defendants have 
come up in second appeal to this court. 


3. The suit premises in occupation of 
the defendants consist of two shop-rooms. 
The tenancy stood in the name of Rurmal 
Jagarnath which was the joint family firm 
of the defendants. The firm was also im- 
pleaded as a defendant and is respondent 
No. 4. Eventually, under the order of the 
House Controller the rent of the premises was 
fixed at Rs. 26/- per month. As there was 
no special contract to the contrary, the rent 
was payable by the end of the month follow- 
ing the month for which rent was due. Ac- 
cording to the plaintiffs’ case, the defendants 
defaulted in payment of the rent for the 
months of November and December, 1958 
and January 1959. A suit for eviction was 
filed against them. It was decreed by the 
trial court, but in the lower appellate court 
it failed for want of notice under Section 106 
of the Transfer of property Act. The High 
Court affirmed the decision of the lower ap- 
pellate court. Even after the institution of 
the previous suit the defendants did not pay 
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any rent and hence they were liable to be 
evicted on the ground of non-payment of rent 
in accordance with Section 11 (1) (d) of the 
Bibar Buildings (Lease, Rent and Eviction) 
Control, Act, 1947 (hereinafter called the 
Act). The sons of the original plaintiff, ac- 
cording to the case made out, had become 
major. It was necessary for them to find 
out some premises for starting their business 
and hence the suit premises were required 
bona fide for the personal use of the members 
of the joint family which was the owner of 
the premises in question. The present suit 
was filed after service of notice under Sec- 
tion 106 of the Transfer of Property Act 
which on refusal was deemed to have been 
served on them on 4-12-1964. 


4, Amongst other pleas, one of the 
pleas raised in the written statement was that 
there were other members in the joint family 
of the plaintiff and they were necessary par- 
ties. There was an agreement between the 
parties that rent would be paid when demand- 
ed and that if the rent was not collected in 
time, then the entire rent due would be paid 
at the time of Diwali. The defendants did 
not make any default; still the plaintiffs filed 
a false suit in 1959. A case of personal neces- 
sity was pleaded in that suit, but it was held 
that there was no personal necessity. The 
further case of the defendants is that they 
always tendered rent and, on refusal by the 
plaintiff, they had been sending rent by postal 
Money order, which the plaintiff had been 
refusing to accept. By plaintiff, is meant the 
original plaintiff. It was also asserted that 
no son of the plaintiff was sitting idle and 
the suit premises were not required for the 
use of the family members of the plaintiffs 
joint family. 


5. . The trial court found that valid 
notice under Section 106 of the Transfer of 
Property Act had been served, there had been 
no default and that the plaintiffs did not 
require the premises in suit for themselves. 
meaning thereby the substituted plaintiffs. 
Accordingly, it dismissed the suit. The lower 
appellate court has reversed the decision of 
the trial court on both the points and has 
affirmed it on the point of notice, the result 
being that the suit has been decreed by the 
lower appellate court. 


6. Mr. J. C. Sinha, learned counsel fer 
the appellants, submitted that the finding of 
the lower appellate Court on the point of nor- 
payment of rent was vitiated in law and for 
two reasons, (i) that unless there was default 
in payment of two months’ rent within the 
meaning of Section 11 (1) (œ of the Act, 
a decree for eviction on the ground of 
non-payment could not be passed; and (ii) 
that the finding in respect of two allezed 
non-payments was not correct, and it had been 
recorded by wrongly tkrewing the onus on the 
defendants. Learned counsel further sub- 
mitted that the decree of the lower appel- 
late Court based on the ground of personal 
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necessity was bad in law in view of the deci- 
sions of the Supreme Court in Smt. Phool 
Rani v. Sh. Naubat Rai Ahluwalia, AIR 
1973 SC 2110 and Phirose Bamanji Desai v. 
Chandrakant M. Patel, AIR 1974 SC 1059. 

7. In my opinion, there is no sub- 
stance in any of the points urged on behalf 
of the appellants in this case, Section 11 (1) 
(d) of the Act reads as follows :— 

“11. (1) Notwithstanding anything con- 
tained in any contract or law to the contrary 
but subject to the provisions of the Indus- 
trial Disputes Act, 1947 and to those of Sec- 
tion 12, where a tenant is in possession of any 
building, he shall not be liable to eviction 
therefrom except in execution of a decree 
passed by the Court on one or more of the 
following grounds :— 

$ * of Kk 

(d) where the amount of two months’ 
rent lawfully payable by the tenant and due 
from him is in arrears by not having been 
paid within the time fixed by contract or, in 
the absence of such contract, by the last day 
of the month next following that for which 
the rent is payable or by not having been 
validly remitted or deposited. in accordance 
with Section 13”; ; 

The question for consideration is when could 
two months’ rent lawfully payable by the 
tenant and due from him be said to be in 
arrears. Non-payment for any one month 
does not bring about the liability to be evict- 
ed on the ground of non-payment; non-pay- 
ment must be of the amount of two months’ 
rent. If the rent for one month is not paid 
within the time fixed by the contract or, in 
absence of such contract, by the Jast day of 
the month next following that for which the 
rent is payable, then the rent for one month 
is in arrear. And if rent for another month 
similarly falls in arrear, then the ground for 
eviction is made out under Section 11 (1) (d) 
of the Act. For attracting the said provision 
of law there need not necessarily be default 






day of the month next following cannot be 
said to be in arrear. The learned subordinate 
Judge in appeal has found that the rent for 
the months in June 1962 and April 1963 re- 
mained in arrears by not having been validly 


July 1962 was remitted by Money order. 
The endorsement of refusal on the money 
order coupon is Ext. B/20, it is dated 4-8-62. 
No evidence was given as to when that 
amount was remitted. Similarly, rent for the 
months of April and May 1963 was remitted 
by Money order (Ext. C/26). The endorse- 
ment of refusal is Ext. B/15 and is dated 4-6- 
1963. Thus, the learned subordinate Judge 
has concluded that the rent for April was 
not tendered in time and so was not tendered 
in time the rent for June 1962. Learned cour- 
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sel for the appellants submitted that since 
the liability to be evicted was not incurred 
by non-payment of rent of one month only, 
rents remitted by Money order and tendered 
on 4-6-1963 for April and May 1963 was a 
valid tender. So was valid tender when rents 
for two months of June and July 1962 were 
remitted on 4-8-1962. In am unable to accept 
this argument as correct. The tender of rent 
on 4-6-1963 for the month of April 1963 was 
out of time and so was the rent for June 
1962 on 4-8-1962, unless of course the case 
could come under Section 13 (1) of the Act. 
If the case could not come under Section 13 
(1), then the money ought to have been ten- 
dered by the post office to the landlord by 
the last day of the next following month. It 
was immaterial when it was remitted by the 
tenant. If the tender of money through the 
agency of the post office by money order was 
in accordance with the general Jaw, then the 
post office acted as the agent of the tenant 
and the tender to the landlord would be on 
the date when it tendered to him the money 
sent by Money order. If of course the case 
could be covered by Section 13 (1) of the 
Act, then remittance by money order would 
necessarily be after the last day of the next 
following month, and when the tenders were 
made on 4-6-1963 and 4-8-1962 the remittance 
by money order must have been made earlier. 

8. Section 13 (1) of the Act says :— 


“When a landlord refuses to accept any 
rent lawfully payable to him by a tenant in 
respect of any building, the tenant may remit 
such rent, and continue to remit any sub- 
sequent rent which becomes due in respect 
of such building, by postal money order to 
the: landlord.” 


The tender to the landlord can be made by 
the last day of the month next following that 
for which the rent is payable, and, on refusal 
by the landlord to accept, the tenant may 
remit such rent, that means the rent for that 
month, by Money order and continue to remit 
any subsequent rent also which becomes due 
in respect of the building. In order to escape 
the liability of being evicted on the sround 
of non-payment of rent, as expressly provid- 
ed for in clause: (d) of sub-section (1) of Sec- 
tion 11 of the Act, rent must be validly re- 
mitted or deposited in accordance with Sec- 
tion 13. If there is a tender and refusal by 
the last day of the month, then it goes with- 
out saying that remittance by money order 
has got to be within a reasonable period after 
the refusal on the Jast date. That brings 
about a distinction between the tender through 
Money order under the general principles of 
law and remittance by money order under 
Section 13 (1). The tender under the former 
must be before the expiry of the last day of 
the month next following that for which the 
rent is payable. Under the latter, remittance 
may be even after the expiry of that date. 
In order to take the case out of the general 
law the requirement of Section 13 (1) must 
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be complied with. ï» this case the learned 
subordinate Judge has found that although a 
case was made out in the written statement 
of tender and refusal and then remittance by 
Money order, no evicence was adduc:d in 
sapport of this case and, therefore, there was 
ro tender to or refusal by the landlord of 
the rent for any morta. That being so, the 
provisions of Section £3 (1) were not af*ract- 
ec in this case. All the remittances made 
by Money order must be deemed to be re- 
mittaaces made in accordarce wita the genc- 
ral principles of law, trezting tLe post office as 
the agent of the tenant. 


9, Mr. Sarkar who followed Mr. Sinha 
submitted on behalf of the appellants that 
refusal of the first money order will make the 
remittances by subsequent money orders in 
accordance with Section 13 (1) of the Act, 
and the two defaults found for two months 
by the learned subordinate Judge were well 
covered by the remittances under Section 13 
(1). In my opinion, the argument is not 
correct. Reading the pleading of the defend- 
ants and the findings recorded by the learned 
Subordinate Judge, it is clear to me that at 
no point of time there was any remittance 
by Money order in accordance with S. 13 
on the fulfilment of the condition mentioned 
therein, and the subsequent remittances, 
therefore, were not clothed with the character 
of subsequent remittances under Section 13 
(1) of the Act. 


16. In this connection, reference may 
be made to the Bench decision of this court 
in Mohamood Hassan v. Parsuttam Pandey, 
1964 BLIR 24. Mahapatra, J., with whom 
Tarkeshwar Nath, J. agreed, has said at 
page 30, Column 2: l 

“Section 11 (1) (d) does not speak of 
arrears consisting of the last two months’ 
4“ [rent before the suit or rent of any two con- 

secutive months. The view that I have taken 
labout the meaning of the words ‘the amcunt 
of two months’ rent lawfully payable by the 
tenant’? enables the landlord to maintain a 
suit for ejectment of a tenant whe defaults 
to pay or remit or deposit in court on account 
of rent a sum equal to two months’ rent.” 

il. On the point of sustaining ihe 
decree on the ground of personal necessity, 
the twe Supreme Court decisions cited on 
behalf of the appellants are clearly distia- 
guishable. In AIR 1973 SC 2110, the eject- 
nent application had been fled by the prin- 
tiff for occupation as 2 residence for bimself 
and the members of his family. The applica- 
tion was dismissed by the Additional Rent 
Cortroller. The plainti® went up in appeal. 
During the pendency of the appeal he died. 
His heirs consisting of his widow, son and 
two married daughters were substituted. On 
the wordings of the Delhi Rent Control! Act 
it was held that it was a personal action by 
the plaintiff and he could claim eviction when 
‘he required the premises for his own use as 
well as for use of his family members who 
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were dependent upon him, yet it woud be 
for his personal use. The right to sue did 
not survice after his death. Different con- 
siderations were bound to arise for finding 
out the necessity of the substituied heis 
which would be a distinct and different cause, 
of action. In the instant case, as I have said 
above, it was not e suit by the late Murlidhar 
Agarwalla ou his own wehalf and for his 
personel] necessity only. It was a suit on be- 
half of tue entire joint family, he being the 
ae In paragraph 4 of the plaint it was 
said: 

“Thot toe plaintifs aforesaid joint fami- 
ly is the owner of the premises situated inj 
Municipal holding No. 103, Bazar Mahalla of 
Jugsalai town.” 

And then in paragraph 9 the statement was: 

“That all the sons of the plaintiff have 
now become major and three of them are 
sitting idle and it is necessary for them to 
carry on business mainly of foodgrains and 
grocery but for want of accommodation they 
have not been able to start any business. 

The suif premises are required by the 

plaintift’s joint family for their own oc- 
cupation.” 
I am, therefore, of the opinion that the neces- 
sity pleaded was one of the entire family. 
Or the death of Murlidhar Agarwalla his 
sons could be substituted and they could 
prosecute this litigation on the same catse! 
cf action and consequently the right to suc} 
survived. 


12. In the case of Phiroze Bamanji 
Desai, AIR 1974 SC 1959 it was pointed out 
by Bhagwati, J. at page 1063, paragraph 7, 
that the District Judge had taken the correct 
view of the law that 

“there must be an element of need be- 

fore a landlord can be said to ‘require’ pre- 
mises for his own use and occupation. [ft is 
not enough that the landlord should meveiy 
desire to use and occupy the premises, what 
is necessary is that he should need them for 
kis own use and occupatien.” 
Since the High Court bad wrongly interfered 
with the decree for eviction made by the 
court below, the Supreme Court set aside the 
order of the High Court and maintained the 
decree of the District Judge. In the instant 
case, the lower appellate court in its judgment 
Las appraised the evidence, discussed it ela- 
borately from paragraphs 17 to 20 and, believ- 
ing that there is need for the plaintiffs to Ge- 
cupy the suit premises bona fide, ultimately 
recorded the finding in paragraph 21 that the 
plaintiffs do require the disputed premises for 
their own use and Occupation reasonably and 
in ‘good faith, I fng no error of law in 
the recording of the finding aforesaid. 

13. Por the reasons stated above, I 
hold that this second appeal is. without any 
merit. It is accordingly dismissed a 
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$. X. P. SINGEL C. 3. AND S. B JHA, J. 

Chairman and the Municipal Commis- 
vioners of the Chakradharpur Municipality, 
Petitioners y. Bishwanath Jagatramka, Op- 
gosita Party. 

Civil Revn. No. 433 of 1971, D/- 7-11- 
1S74.* 

{A} Bihar and Orisa Municipal Act 
(1922), S. 189 ©) s/w S. 82 and 5. 168 ~~ 
Liability to pay taxes fy that of owner =- 
Soit fox recovery of holding-tax —- Defead- 
ant denying his Hability on the ground that 
he was net the owner of the holding the same 
having been transferred to his wife — Appii- 
cåtion for mutation duly made efter the 
transfer — Heid, although the application for 
mutation was not strictly in compliance with 
Z. 10% the Municipality was duty-bound to 
mutate the name of the real owner when the 
matter was brought ie their notice —- Dis- 
missal of suit held was proper evea if de- 
fendent’s name stood in the municipal register 


188 Pag. 


gs the owner. (£9623) ILR 4i Pat 338, 
Fellowed; 1943 BLIR 214, Explained. 

7 (Fare 3) 
Cases Referrod s Chronological Paras 
AIR 1972 Pat 377 = 1972 BLIR 616 3 
1963 BLIR 214 2, 3, 4 
(1962) ILE 41 Fat 338 , 3, 4 
AIR 1966 Pat 84 = 1959 BLIR 618 5 


AFR -1938 Pat 177 = 19 Pat LT 91 5 


Messrs. Sudhir Chandra Ghose and 
Krishna Mohan, for Petitioners; Bishwanath 
Agarwala, for Opposite Party. 

S. N. P. SINGH, C. J s-— This applica- 
tion in revision undér Section 25 of the Small 
Cause Courts Act has been filed by the Chair- 
man and the Municipal Commissioners of the 
Chakradharpur Municipality and it is directed 
against tthe judgment and decree passed by 
the Munsif of Chaibassa exercising Small 
Cause Court Power in Small Cause Court suit 
No. 1 of 1969. The Chakradhapur Munici- 
paty brought the small cause court suit for 
recovery of Rs. 285-36 p, from the defendant 
on account cf holding tax in respect of hold- 
ing No. 2 in Ward No. 1 of the Chakradbar- 
pur Municipality for the fourth quarter of 
1965-66, first and fourth quarters of 1966-67, 
first to fourth quarters of 1967-68 and first to 
third quarters of 1968-69. The defendant 
denied his liability on the sole ground that 
he waa not the owner of the holding in quese 
tion, inasmuch as that holding had been 
transferred to Mewawati Devi by a registered 
deed of sift dated the 8th of Iune 1957 by 
his father. 3% was alleged by the defendant 
that after the execution of the deed of gift 
an application for mutation was duly made, 
but the same was not acted upon. it was 
further alleged that Mewawati Devi, the wife 


~ Against avder of R. A. Singh, Munsif, 
Chyaibassa, D/-- 7-1-1971). 
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of the defendant, had served a notice on the 
plaintiffs by registered post through her 
lawyer for mutation of her name, but that 
application was also not acted upon. Accord- 
ing to the cefendant he and his wife had both 
nled applications against the assessmznt, but 
they were neither keard nor were ihe applica- 
tions disposed of and so the entire assessment 
proceeding wes void ab initio, and, therefore, 
the defendant was not liable to pay the tax 
claimed against him. The learned Munsif 
upon consideration of tae evidence came to 
the finding that the defendant had proved 
that his wife Mewasati Devi was the owner 
of the holding in question and not the de- 
fenwant. The learned Munsif further held 
that the holding tax and the Education cess 
were assessments on the annual value of the 
holding and were payable by the owner of 
the holding and, as such, the defendant was 
not liable to pay the taxes for the period 
claimed in the suit. Accoréingly, he dis- 
missed the suit with costs. 


Ze When this case was placed before 
a learned Single Judge of this Court it was 
contended on behalf of the petitioners that 
since the defendant’s name stocd in the muni- 
cipal register as the owner, the trial court 
ered in dismissing the suit. Reliance was 
placed on a Bench decision of this Court in 
Patna Municipal Corporation v. Ladley Saran, 
1963 BLIR 214. The learned Single Judze 
referred the case to a Division Bench as it 
appeared to him that there was some conftict 
between the decision in the case referred to 
above and that in Abrar Ali Khan v Patna 
City Municipality, (1962) ILR 41 Pat 338. 

3. Mr. Sudhir Chandra Ghose, learn- 
ed counsel appearing for the petitioners, con- 
tended before us that the application filed by 
Mewawati Devi for mutation of her name 
was not in accordance with the provisions of 
Section 108 of the Bihar and Orissa Muni- 
cipal Act, 1922 (hereinafter referred to as the 
Act) and as such it was noi entertainable. 
Section 108 reads as under: 


“108. (1) Whenever the title to any hold- 
ing is transferred both the transferer and the 
transferee shali within three months after the 
execution of the instrument of transfer, or, if 
no such instrument is executed, within 
months after the transfer is effected, give 
notice in writing of such transfer to the 
chairmen. 

(2) In the event of the death of the per- 
son in whom such tiile vests, the person to 
whom, as heir or otherwise, the title of the 


-deceaced is transferred, by descent or devise, 


shali, within one year from the death of the 
deceased, give notice in writing of such 
transfer to the Chairman. - 


(3) Every notice under sub-section (1) or 
(2) shall be accompanied by z2 fez calculated 
at the rate of one per centum on the annual 
yalue of the holdisg subject to the maximum 
of five rupees In any one case, 
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(4) Whoever contravenes the provisions 

of sub-section (1) or (2) shall be liable to a 
fine not exceeding ten rupees.” 
The apphcation filed by Mewawati Devi has 
been marked as Exhibit E. It appears from 
Exhibit E that it was signed by Mewawati 
Devi. In that application the defendant has 
made an endorsement to the effect that the 
statement contained in the application is cor- 
rect. and he also made a prayer that the muta- 
tion be made in the name of his - wife 
Mewawati Devi after removing his name The 
registered deed of gift had ‘een annexed 
with the application for mutation Accord- 
ing to learned counsel, there was non-com~ 
pliance with the provision of Section 108 
because the application for mutation was not 
filed both by the transferor and the trans- 
feree. 
quisite fee calculated at the rate of one per 
cent on the annual value of the holding had 
not been deposited along with the applica- 
tion. No doubt, the application for muation 
was not filed by the transferor, but there is 
no material on the record to show that the 
requisite fee, as required under sub-section (3) 
of S. 108. was not paid along with the ap- 
plication. There is also no material to show 
whether the father of the defendant was alive 
or dead when the application for mutation 
dated the 16th of October, 1958 was filed 
Even if it be assumed that he was alive and 
as such the application was not strictly in 
accordance with the provision of Section 108 
of the Act, in my opinion, it was the duty of 
the municipality to mutate the name of the 
real owner of the holding when the matter 
was brought to their notice. I am fortified 
in the above view by the Bench decision of 
this Court in the case of Abrar Ali Khan, 
(1962) ILR 4! Pat 338 referred to above. In 
that case it was held: 

“The liability of the defendants to pay 
the taxes is determined not by the entry of 
their names in the assessment list but by virtue 
of Section 101 (1), read with Section 82 of 
the Bihar and Orissa Municipal Act The 
liability of the defendants to pay the taxes 1s 
dependent upon the provisions of these taxing 
sections and not upon the provisions oi Sec- 
tions 105. 196 and 107 which deal with the 
preparation of assessment list and the quanti- 
fication of the tax liability.” 

In that case the defendants had transferred 
the holdings in question to their wives in lieu 
of dower debt by a registered bai-mokasa 
deed, dated the 16th of November 1939 The 
transferees had made an application for muta- 
tion of their names to the Chairman of the 
Patna City Municipality and for entering 
their names in the assessment list under Sec- 
tion 102 of the Act. The Municipality, how- 
ever, refused to mutate the names af the 
transferees on the sole ground that neither 
-the transferees nor the defendants had paid 
the arrears of municipal taxes. It was held 
in that case that there was no legal ground 
on which the plaintiff respondent could have 
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It was further submitted that the re- 
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rejected the application for mutation because 
the payment of arrears. of taxes was not made 
a condition precedent by Section 108 of the 
Act for mutation of the holding in the names 
of the transferees. Therefore. the action of 
the plaintiff respondent in keeping the appli- 
cation for mutation pending and in demand- 
ing the payment of arrears of taxes from the 
transferees was illegal It was further held 
in that case as follows :— 


“Even in the absence of an application 
for mutation under Section 108 of the Bihar 
and “rissa Municipal Act it was a duty impos- 
ed upon the plaintiff-respondent to alter or 
amend the assessment list under Section 107 
(1) (b) of the Act after following the pro- 
cedure mentioned in sub-sections (2), (3) and 
(4) of S. 107. It is, therefore, not open to 
the plaintiff-respondent in the present case 
to take advantage of its own laches or negli- 
gence in not entering the mutation of title 
in its assessment list. As we have already 
pointed out, the defendants are not liable to 
pay Municipal taxes for the period in ques- 
tion because they are not ‘owners’ within the 
meaning of Section 3 (18) of the Act, read 
with Section 100 (1) of the Act.” 


The above observation fully lends support to 
the view which I have taken that it was the 
duty of the municipality to mutate the name 
of Mewawati Devi in place of the defendant 
and to alter or amend the assessment list under 
Section 107 (1) (b) of the Act after following 
the prescribed procedure when it was brought 
to their notice that she was the real owner. 
Mr. Ghose submitted that the above observa- 
tion made by the Division Bench is obiter 
dictum, inasmuch as the Bench had held that 
the application for mutation was rejected not 
on a legal ground, because, payment of arrears 
of tax was not made a condition precedent 
by Section 108 of the Act. In my opinion, 
the observation made by the Bench cannot 
be held to be mere obiter dictum. JI may 
point out that Untwalia, J. (as he then was), 
who was one of the members of the Division 
Bench, while considering the question whe- 
ther there was any conflict between the deci- 
sions in the cases of 1963 BLJR 214 and 
(1962) ILR 41 Pat 338, referred to the above 
Observation made in that case in Sarat Kumar 
Acharya v Mahesh Prasad Sahu, AIR 1972 
Pat 377 as a point decided in the Jatter case. 
It cannot, therefore, be said that the ob- 
servation quoted above was a mere obiter 
dictum 


4. In my opinion, there is no conflict 
in the aforesaid two Bench decisions. In the 
case of 1963 BLJR 214 it was held that the 
word ‘owner’ in Section 109 meant only the 
person who was recorded as such by the 
Municipality, and it was observed as follows: 


“It will be noticed that uader sub-sec- 
tion (1) of that section it is in the discretion 
of the municipal authorities to value the 
house and land together and to impose a 
consolidated tax: but they are not bound to 
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do so. If, however, a consolidated tax is 
imposed, sub-section (2) comes into play; and 
the tax is to be realised fram the owner. of 
the house. It is obvious that before impos- 
ing the consolidated tax, the authorities must 
know who is the owner: and the municipal 
records are the only materials in their pos- 
session for the purpose at the time of assess- 
ing the tax, unless the law reqnires the autho- 
ritics to make further inquiry. of their own 
motion, about the actual ownership of the 
house or the land at the time of the assess- 
ment. No such law has been breught to 
our notice.” 

In the case of Abrar Ali Khan, (1952) ILR 
4] Pat 338 the point which fell for considera- 
tion before the- Bench was whether the liabi- 
lity to pay the taxes is te be determined by 
the eniry of the names in the assessment list 
or it is dependent upon the taxing sections, 
namely, Section 100 (1) read with Section $2 
of the Act or upon the provisions of Sec- 
tions 105, 106 and 107. which deal with the 
preparation of assessment list and the quanti- 
fication of the assessment list. It was held 
that since the defendants were not the owners 
of the holding in question within the mean- 
ing of Section 100 (1) read with Section 3 
(18), they were not liable to pay the muni- 
cipal taxes. but the liability to pay the taxes 
was upon the wives of the defendants to 
whom the holding was transferred. In that 
case the Bench had not to consider the scope 
of Section 109 of the Act. 


5, In course of argument, learned 
counsel referred to the decisions in the cases 
of Chairman, Municipality, Arrah v. Ram- 
kumar Choudhury, AIR 1938 Pat 177 and 
Satyadeo Narain Lal v. Municipal Commis- 
sioners, Bhagalpur Municipality, AIR 1960 
Pat 84. In my opinion. the decision in nei- 
ther of the cases supports the contention 
which has been raised on behalf of the peti- 
toners. 


ó. For the reasons stated above, I 
find it difficult to interfere with the judgment 
and decree passed by the court below. In 
the result, this application is dismissed with 
costs, 

S. K. JHA, J.:— I agree. 

Revision dismissed. 
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Nara Ho and others, Petitioners v. Arjun 
Tomsay and others, Respondents. 


Civil Writ Jur. Case No. 1202 of 1971, 
Dj- 19-9-1974, 

(A) Kolhan. Civil Justice (Regolafing and 
Validating) Act (3 of 1967), S. 2 (b) and 
Schedule thereunder — Suit of value exceed- 
ing Rs. 300 -—- Kolhan Superintendent can 
be authorised by Deputy Commissioner to 
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Nara Ho v. Arjun (K. B. N. Singh J.) _ 
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try the suit — But appeal from his order wili 
be before Commissioner, Chotanagpur Divi- 
sion or Governor-Generals Agent under 
Wilkinson's Rule, (Para 4) 

Sudhir Chandra Ghose and Kalyan 
Kumar Ghose, for Petitioners: Birendra 
Prasad Sinha. Govt. Pleader No. 1 Rana 
Pratap Singh No. 2, Jr. Counsel to Govt. 
Pleader No. 1 and N. N. Roy, for Respond- 
ents. 


tioners who are brothers have prayed for 
quashing the order of the additicnal Deputy 
Commissioner, Singhbhum in Kolhan Title 
Suit Ne. 15 of 1967, dated 19-8-1969 as also 
the order of the Commissioner Chotanagpur 
Division dated 10/12th of April, 1971. Copies 
of both the orders have been filed as An- 
nexures 2 and 1 respectively to the writ peti- 
tion. The following averments have been 
made in the writ petition 


2. On the 10th of July, 1967 res- 
pondents i to 4 filed Title Suit No. 15 of 
1967 in the Court of Kclhan Superintendent 
at Chaibasa for declaration of title that the 
plaintiffs are rightful owners of plot No. 1939 
(old plot No. 1224) and that the defendants 
have no right over the same. The suit was 
valued at Rs. 1,000/-. Following the Wilkin- 
son’s Rules prevailing in the Kolhan area to 
which the suit appertains. on 12-6-1968 the 
Kolhan Superintendent referred the matter in 
dispute to arbitration of -three panches. On 
receipt of the award the case was placed be- 
fore the additional Deputy Commr. of Singh- 
bhum at Chaibasa who heard the.parties and 
decreed the suit in terms of the award. Against 
that order the petitioners filed an appeal be- 
fore the Commissioner, Chotanagpur Division 
whe: dismissed the appeal by order dated the 
10th of April, 1971 (Annexure 1). Thereafter 
the present writ petition has been filed. 


3. Mr. Ghose, learned ccunsel ap- 
‘pearing on behalf of the petitioners, urged 
that on the date the suit was filed and the 
matter was referred to panches the Kolhan 
Superintendent had no jurisdiction to enter- 
tain the suit. the suit being valued at more 
than Rs. 30G/-. Mr. N. N. Roy, appearing 
on behalf of the respendents, referred to the 
counter-affidavit filed on behalf of the res- 
pondents about such an authorisation being 
made in favour of Shri R. J. Singh, Kolhan 
Superintendent and after him, in favour of 
Shri S. S. Sinha, Additional Deputy Commis- 
Sioner who ultimately disposed of the suit, 
Mr. Ghose, however, urged that the respon- 
dents ought to have filed a copy of the autho- 
Tisation. In view of the controversy raised, on 
11-7-74 we called for the authorisation in 
question from the Deputy Commissioner of 
Singhbhum. In pursuance thereof the De- 
puty Commissioner of Singhbhum has sent a 
copy of the necessary authorisation dated 
26-6-1968 from which it appears that the 
Deputy Commissioner by Memo No. 1348B, 
dated the 10th of May, 1967 had authorised 
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Shri Ram Janam Singh, Deputy Collector 
and Kolhan Superintendent of Chaibasa to 
try suits and proceedings of the value exceed- 
ing Rs. 300/- which was withdrawn by order 
dated 26-6-1968 and Shri Shyam Sundar 
Sinha, Additional Deputy Commissioner was 
vested with similar power under Sec. 2 (b) 
of the Kolhan Civil Justice (Regulating and 
Validating) Act, 1966. Mr. Ghose has urged 
that the Deputy Commissioner should have 
sent the notification dated 10-5-1967 and in 
absence thereof it cannot be said that Shri 
R. J. Singh had the necessary authorisation. 
There is no substance in this submission. The 
Deputy Commissioner has referred to the 
specific Memo No. 1348L, dated 10-5-1967 by 
which he has authorised Shri Ram Janam 
Singh to try civil suits of the value exceeding 
Rs. 300/- which was being recalled. The fact 
that the authorisation dated 10-5-1967 was 
withdrawn clearly shows that there was such 
an authorisation in existence otherwise there 
was no meaning in the Deputy Commissioner 
recalling the same. 

4. Mr. Ghose has. urged that under 
Schedule (A) of Section 2 of the Kolhan Civil 
Justice (Regulating and Validating) Act, 1966, 
the Kolhan Superintendent has been confer- 
ted power to try suits of the value not ex- 
ceeding Rs. 300/-. Therefore, no higher power 
would be delegated to the Kolhan Superin- 
tendent by the Deputy Commissioner under 
Cl. (b) of schedule to S. 2. Section 2 and the 
relevant schedule of the said act may use- 
fully be quoted :— 

“2, Notwithstanding anything contained 
in any other law for the time: being in force, 
or any judgment, decree or order of any 
court, the officers mentioned in column I of 
the schedule shall, in regard to the trial of 
civil suit and proceeding arising within the 
local limits of the Kolhan with the exception 
of the areas comprised within the munici- 
pality of Chaibassa in the Sadar Subdivision 
of the district of Singhbhum and hearing of 
appeal, review or revision arising therefrom 
exercise the powers which the officers men- 
tioned in the corresponding entries in column 
2 thereof exercised under the Wilkinson’s rules 
made under Regulation XIH of 1833, and 
_shall be deemed always to have validly ex- 
ercised such powers and no order, judgment 
or decree passed by them shall be deemed to 
be invalid or shall be called in question in 
any court or proceeding whatsoever merely 


on the ground that they were not so 
empowered. 
SCHEDULE 
(See Section 2) 
Column i Column 2. 
+ (a) Kolthan Superintendent or Munsif 


any other officer authorised 
by the Deputy Commissioner 
of Singhbhum to try civil 
suit and proceeding of 
the value not exceeding 
three hundred rupees. 
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(b) Deputy Commissioner of Assistant 
Singhbhum or any officer to che 
authorised by the Deputy Governor- 
Commissioner of Singhbhum General’s 
to try civil suit and pro- Agent. 


ceeding of the value ex- 

ceeding three hundred 

rupees and to hear appeal 

or review arising from the 

judgment of the Kolhan 

Superintendent or of any 

other officer authorised by 

the Deputy Commissioner 

to try civil suit and pro- 

ceeding of the value not 

exceeding three hundred 

rupees.” 
The aforesaid Act validated certain orders 
passed earlier by the authorities under the 
Wilkinson’s Rule and laid down rules with 
regard to vesting of power to try suits, 
by officers mentioned in the schedule. It is 
true that clause (a) of the schedule authorises 
the Kolhan Superintendent by designation to 
try suits and proceedings of value not exceed- 
ing Rupees 300/-. It has also provided for an 
alternative jurisdiction in favour of any other 
officer if so authorised by the Deputy Com- 
missioner, to try suits and proceedings of 
value not exceeding Rs. 300/-. Thus Cl. (a) 
contemplates two types of officers, one the 
Kolhan Superintendent by designation and 
the other “any other officer” authorised by 
the Deputy Commissioner as Munsif. 
Clause (b) similarly designates the Deputy 
Commissioner of Singhbhum by designation 
to try suits and proceedings of the value ex- 
ceeding Rs. 300/-, and to hear appeal, review 
etc, arising from the judgments of Kolhan 
Superintendent or any other officer authorised 
by the Deputy Commissioner to try civil 
suits and proceedings of the value not ex- 
ceeding Rs. 300/-. Under clause (b) also an 
alternative jurisdiction has been created in 
favour of “any officer” authorised by the 
Deputy Commissioner to try suits of higher 
valuation etc. Power has been given to the 
Deputy Commissioner to authorise “any 
officer” to try suits of higher valuation and 
it is not a case of delegating his authority. 
Mr. Ghose’s argument is that the expression 
“any officer” will not include Koihan Super- 
intendent, as he has been given power only 
to try suits and proceedings of value not ex- 
ceeding Rs. 300/- under clause (a) of the 
schedule and his jurisdiction has been statu- 
torily fixed. I do not think that on account 
of the fact that Kolhan Superintendent has 
been given power under the statute itself, to 
try suits upto the value of Rs. 300/- it neces- 
sarily follows that the authorisation con- 
templated under clause (b) of the schedule 
excluded him from the category of “any 
officer” whom the Deputy Commissioner may 
authorise to try suits of higher valuation. 
Authorisation under Cl. (b) is not in dero- 
gation of his statutory powers. It, on the 
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other hand clothes him with higher power 
which is not forbidden by the statute. Under 
clause (b) if the Deputy Commissioner could 
authorise “any officer” similarly situated as 
Kolhan Superintendent in that area, it does 
not stand to reason that simply because 
Kolban Superintendent is mentioned by desi- 
gnation, it amounts to his exclusion. If the 
Legislature wanted to exclude the Kolhan 
Superintendent from the category of “any 
officer™ it could have made its intention clear 
in this regard by making appropriate excep- 
tion. In my considered opinion, the express 
words used in clause (b) are wide enough to 
include within its ambit Kolhan Superinten- 
dent as also one of the officers who could be 
authorised by the Deputy Commissioner. Such 
a construction will not result in any anoma- 
ly. The only effect of authorisation will be 
that where Kolhan Superintendent is exercis- 
ing powers under clause (b), appeal from his 
order will not lie before the Deputy Commis- 
sioner or any other officer authorised under 
clause (b) but will lie before the Commis- 
sioner of Chota Nagpur Division, Governor 
General’s Agent under the Wilkinson’s Rule. 
The construction I have put will be in aid of 
advancing the cause of justice in that area for 
which the aforesaid validating Act has been 
passed. There is thus no substance in this 
contention of Mr. Ghose as well. There 
being no merit in this writ petition it is ac- 
cordingly dismissed. In the circumstances of 
the case I shall make no order as to costs. 
UDAY SINHA, J. :— I agree. 
Petition dismissed. 
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H. L. AGRAWAL, J. 
Sarjug. Rai and others, Appellants v. Sri 
Bhagwan Rai, Respondent. 


A. F. A. D. No. 59 of 1970, D/- 18-9- 
1974.* 

(A) Civil P. C. (1908), O. 41, Rr. 23 .and 
25 and S. 151 — Order of remand on a limit- 
ed question by High Court — Validity — 
Whether Lower appellate Court can hear 
entire appeal. 

Even if the order of remand by the High 
Court is not covered by any of the rules 
of Order 41, Civil P. C. or was under the 
exercise of its inherent powers, the matters 
finally disposed of by the order of remand 
cannot be reopened when the case comes 
back from the lower Court. If a Judge on 
appeal decided certain points and remanded 
the case, his decision is binding on his suc- 
cessor before whom the case comes back 
again on appeal from the judgment after re- 
mand, because such a court is a court of co- 
ordinate jurisdiction and therefore he cannot 


*(From order of Radhika Raman Pd., Ist 
Addi. Sub. J., Patna, D/- 22-12-1969). 
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go behind the earlier final decisions of his 
predecessor before remand. Ti is not open 
to the lower court, when an appellate court 
remanded the case to it, to do anything but 
to carry out the terms of the remand even 
if it considered that the order of remand 
was not in accordance with law. If actually 
the parties were aggrieved by an order of 
limited remand, it was open to them to have 
challenged the said judgment in appeal under 
the Letters Patent or in Supreme Court, but 
cannot challenge the same when the matter 
came before High Court in appeal against 
judgment after remand. It cannot therefore 
be contended that in spite of the confirma- 
tion of some of the findings by the High 
Court, the Jower appellate Court is authorised 
ta hear the parties on those: questions to come 
ta its own decision. AIR 1957 Pat 534 and 
AIR 1966 Pat 209 (FB) & 1969 BLIR 457 & 
AIR 1970 Mad 328 and AIR 1960 SC 94i, 
Rel. on. (Paras 9, 10) 


(B) Civil P. C. (1908), S. 107 — First 
appellate Court —~ Powers of — Competent 
to enter into all questions of fact..and record 
a final finding on all those questions including 
appreciation of trial evidence. (Para 12) 
Cases Referred : Chronological Paras 
AIR 1970 Mad 328 = 84 Mad LW 355 10 
1969 BLIR. 457 9 
AIR 1966 Pat 209 = 1966 BLIR 270 ‘FB) 9 
AIR 1960 SC 941 = (1960) 3 SCR 590 10 
AIR 1957 Pat 534 = 1957 BLIR 603 9 


G. S. Prasad and R. K. Sinha, for Ap- 
pellants; Radha Prasad Singh, for Respondent. 

JUDGMENT :— The plaintiff-respondent 
instituted a suit for declaration of title and 
confirmation of possession or, in the alterna- 
tive, for recovery of possession in respect of 
an area Of 0.2 acres of agricultural lands ap- 
pertaining to survey plot No. 865 in Khata 
No. 120 of village Dariapur Sibale under 
Dinapur police station. 

2. The plaintiff claimed title to the 
suit land on the basis of a registered deed 


“of sale dated the 19th September, 1960, ex- 


ecuted by the heirs of Kheyali Rai and Punit 
Rai who had purchased it in the year 1949 
by another registered deed of sale from the 
heirs of the recorded tenants of the said 
Khata, who were in exclusive possession of 
the said plot. After tracing the title of his 
predecessor-in-interest who, according to him, 
had been in possession of the suit land 
throughout, he claimed to have got pcssession 
of the land on the basis of his purchase. His 
further case was that the defendants were also 
competing with him to purchase the suit land, 
and having failed in their effort, they started 
interfering with his possession which led to 
the initiation of a proceeding under Sec- 
tion 145 of the Code of Criminal Procedure. 
During the pendency of the said proceeding 
itself, the present suit was instituted. 

3. The suit was contested by defend- 
ants 1 to 3 and 6 who disputed the genuine 
title as well as possession of the plaintiff. 
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According to their case, the predecessor-in- 
interest of the plaintiff had abandoned the 
suit land along with his house which was re- 
sumed by the landlord, who settled the same 
in the year 1925-26 with Ramdahin Bhagat 
and his brother Mangru Bhagat, and on their 
death, Munni Bhagat, the sister’s son of 
Mangru Bhagat, inherited the property and 
amalgamated the same with his ancestral plot 
No. 866; and, after his death, the defendants 
being his sons and other heirs came in pos- 
session over the land in question. According 
to their case, all the rent receipts and chaukti- 
dari receipts with respect to the said house 
constructed by Ramdahin and Mangru were 
issued in their favour. On these allegations, 
the defendants claimed to be in possession of 
the suit lands. In the alternative, however, 
it was also pleaded that they, having re- 
‘mained in possession of the suit land a long 
time, acquired an indefeasible title in the suit 
lands. 

4. The trial court dismissed the snit 
finding that the. plaintiff has failed to prove 
either his title or possession over the suit land. 
On appeal by him, the lower appellate court, 
however, reversed the said finding and decreed 
the suit in his: favour. 

5. The defendants-appellants came up 
to this Court in Second Appeal No. 267 of 
1966 which was heard by A. B. N. Sinha, J. 
(as he then was). His Lordship, however, 
remanded the appeal to the court of appeal 
below with certain directions. The learned 
Judge, however, at the same time, affirmed 
some of the findings in favour of the plain- 
tiff, holding, (1) that the finding of the ap- 
pellate court to the effect that the plaintiff 
had acquired a good title to the suit land 
by virtue of Ext. 1 (a), the sale deed dated 
the 19th September, 1960, was a good find- 
ing and it must, therefore, be affirmed; 
(2) that the story of settlement by the land- 
lord of the suit land in favour of the pre- 
decessor-in-interest of the defendants was a 
false story; and (3) that the finding of the 
appellate court that the rent receipts filed 
on behalf of the defendants were fabricated 
for the purpose of this suit was not open to 
interference. Finally, the learned Judge, 
while remanding the case, directed the lower 
appellate court to come to a fresh finding on 
the question of possession as put forward by 
the respective parties on the materials already 
on the record including the Chaukidari re- 
ceipts (Ext. B series) but excluding the rent 
receipts filed by the defendants and dispose 
of the appeal in accordance with law. 

6. The learned Additional Subordinate 
Judge, this time, in pursuance of the direc- 
tions of this Court, reheard the appeal and 
again decreed the plaintiffs suit on recording 
a clear finding as regards possession in favour 
of the plaintiff and held that prior to him 
his vendors were in possession of the 
suit land and that the defendans were 
never in possession of the suit land as 
alleged by them. The plea of adverse pos- 
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session set up by the defendants was, accord- 
ingly, negatived. 


7. The defendants have again come 
up to this Court in second appeal. 


8. Mr. Gauri Shankar Prasad, learned 
Counsel, appearing for the appellants, has 
taised this time an interesting question for 
consideration of this Court. Learned Counsel 
contended that in spite of the order of con- 
firmation in respect of some of the findings 
by this Court in the earlier appeal, the Court 
of appeal below should have proceeded to 
hear the entire appeal and that the direction 
of this Court to hear the appeal on a limit- 
ed question was not a valid order. Accord- 
ing to him, the limited remand was not sup- 
ported by any of the relevant Rules of 
Order 41 of the Code of Civil Procedure. 


9, It is difficult to accept this con- 
tention of the learned Counsel. The appel- 
lants had already failed on the earlier occa- 
sion also and the order of remand was part- 
ly in their favour, which was made by this 
Court on the contentions raised on their 
behalf. They are therefore, entirely bound 
by the previous judgment. If actually they 
were aggrieved by an order of a limited re- 
mand, it was open to them to have challeng- 
ed the said judgment in appeal under the 
Letters Patent or in the Supreme Court. 
They, having accepted the judgment then, 
which was to some extent to their advantage 
cannot now challenge the same before me, 
being a Court of co-ordinate jurisdiction. I 
find ample support for my view from a 
series of decisions of this Court as well 
as of the Supreme Court. In the case of 
Sundar Ahir v. Mst. Phuljharia, 1957 BLIR 
603 = (AIR 1957 Pat 534) a Bench of this 
court held that even if the order of remand 
by this Court is not covered by any of the 
Rules of Order 41 of the Code or was under 
exercise of its inherent power, the matters 
finally disposed of cannot, any of them be 
reopened when the case comes back from 
the lower court. It was further held that 
if a Judge on appeal decided certain points 
and remanded the case, his decision was 
binding on his successor, before whom the 
case came up again on appeal from the judg- 
ment after remand, because such a court is 
a court of co-ordinate jurisdiction and; there- 
fore, he cannot go behind the earlier final 
decisions of his predecessor before remand. 
It is not the case of the learned Counsel that 
the findings of fact which were earlier af- 
firmed by this Court were not finally deter- 
mined or were in the nature of mere observa- 
tions. This Court had to consider a some- 
what similar question in a Full Bench case 
of Bandhu Kunjra v. Rahman Kunjra, 1966 
BLIR 270 = (AIR 1966 Pat 209). In this 
case, the defendants having lost in both the 
courts below had come to this Court in se- 
cond appeal. Sahai, J. (as he then was) on 
hearing the appeal, however, remanded the 
case to the court of appeal below for decid- 


164 Pat. 


ing the appeal afresh in accordance with law 
keeping in view certain observations given 
by him. This time, the plaintiff's suit was 
dismissed, and he came to this Court in se- 
cond appeal. The case was referred by a 
learned Single Judge to a Division Bench; 
and, perhaps, on one of the grounds urged 
before the Division Bench that Sahai, J. had 
no jurisdiction to interfere- with the findings 
of fact arrived at by the court of appeal below 
and therefore the judgment of the court of 
appeal below after the order of remand must 
be set aside, the matter was referred to a 
Full Bench. While answering the contention 
raised before the Full Bench that the order 
of remand passed by Sahai, J. was void and 
had no existence in the eye of law, it was 
held that the learned Single Judge who re- 
ferred the case to a Division Bench, being 
a court of co-ordinate jurisdiction, could not 
question the validity of the order of remand. 
This Court again in the case of Sugauli Sugar 
Works (Pvt.) Ltd. v. Union of India, (1969 
BLIR 457) has laid down that if a Bench 
remands a case to the lower court either 
under Order 41, Rule 23 or under Order 41 
Rule 25 or under the inherent powers of the 
Court the matters finally disposed of by 
the order of remand cannot, any of them, 
be reopened when the case comes back from 
the lower court. 


10. In my opinion, not only the 
matter already decided by the order of re- 
mand cannot be reopened, but the lower 
court where the case goes after remand is 
bound to carry out all the directions given 
by the superior court as also by the findings 
which are affirmed by that Court. In the case 
of Konappa Mudaliar v. Kusalaru, AIR 1970 
Mad 328, it was held that it was not open 
to the lower Court, when an appellate court 
remanded the case to it, to do anything but 
to carry out the terms of the remand even 
if it considered that the order of remand 
was not in accordance with law. The lower 
court cannot apply what it might consider 
the correct position of the law, I feel myself 
in respectful agreement with the view 
expressed by the Madras High Court 
and overrule the contention of the learned 
counsel for the appellants that in spite of the 
confirmation of some of the findings by this 
Court, the court of appeal below was autho- 
rised to hear the parties on those questions 
to come to its own decision. It is not neces- 
sary to multiply the decisions, but I would 
refer to one decision of the Supreme Court 
in Satyadhyan Ghosal v. Smt. Deorajin Debi, 
AIR 1960 SC 941, where it was held that 
the principle of res judicata applied also as 
between two stages in the same litigation to 
this extent that a court whether the trial 
court or a higher court having ai an earlier 
Stage decided a matter in one way would 
not allow the parties to reagitate the matter 
again at a subsequent stage of the same pro- 


ceedings. 
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11. In view of the discussions above, 
the question of law raised on behalf of the 
appellants has, therefore, got no force, and 
it must be rejected. 

12. It was next contended that the 
finding of possession recorded by the court 
of appeal below was vitiated as the evidence 
and the materials on the record were not 
properly appreciated. Learned counsel con- 
tended that the trial court recorded the find- 
ing on this issue against the plaintiff after 
weighing the evidence and disbelieving thè 
witnesses of the plaintiff as it had the ad- 
vantage of marking the demeanour of the 
witnesses and, as such, the said finding should 
not have been brushed aside by the court of 
appeal below. It is no doubt true that the 
trial ccurt had got the advantage of seeing 
the witnesses but that does not take away 
the right of the final court of fact to come 


to a different conclusion if it feels so satisfied’ 


on the appreciation of the evidence as that 
court is fully competent to enter into all 
questions of fact and record a final finding 
on all those questions including the apprecia- 
tion of the trial evidence. 

13. For the foregoing reasons, I do 
not find any merit in the contentions raised 
by learned counsel for the appellants. The 
appeal is, accordingly, dismissed with costs. 

Appeal dismissed, 
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Brij Bihari Dubey, Appellant v. Chandra 
Shekhar Tewary and others, Respondents. 

A. F. O. O. No. 254 of 1970, DJ- 11-9- 
1974.* 

(A) Bihar Land Reforms Act (30 of 
1950), Ss. 6, 4 — Partition suit relating to 
proprietary interest — Estate vesting in State 
pending preparation of final decree —- Final 
decree becomes infructaous and inexecutable 
— Course open to parties — (Civi P. C. 
(1908), S. 47). 

Where in a partition suit (the subject- 
matter of which was merely the proprietary 
interest), during the pendency of the pro- 
ceedings for preparation of final decree, the 
estate vested in the State under a notification 
issued in pursuance of Section 3-A, in view 
of the provisions of the Act, the final decree 
for partition of the proprietary interest in the 
esate becomes infructuous and the execution 
case is not maintainable. (Para 6) 

It is a different matter that the parties 
may be at liberty either to institute a fresh 
partition suit in respect of the lands deemed 
to be settled with them under the provisions 
of Section 6 of the Act or may choose to 


“#(Brom order of M. M. Moosa, Sub. J. 
Sasaram, D/- 6-7-1970). ; 
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proceed for preparation of fresh final decree. 
Whichever course may be open to them 
under the law, the fact remains that the estate 
having vested, the subject-matter of the parti- 
tion suit, which was merely the proprietary 
interest, was obliterated by force of statute 
and a decree in respect of such property 
which is non est in the eye of law cannot be 
held to be executable. It is plain that the 
non-executability of such a decree will not 
so attract the provisions of Section 47 of the 
Civil P. C. as to stand as a bar to either of 
the two courses aforementioned. AIR 1962 
SC 1464 and AIR 1962 SC 914 and AIR 1963 
SC 454 and AIR 1969 SC 971 and (1971) 3 
SCC 200 and AIR 1971 SC 2251, Rel. on. 
(Para 6) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2251 = (1971) 3 SCR 639 


3 
(1971) 3 SCC 200 


1971 SCD 396 3, 
AIR 1969 SC 971 3. 


= 1969 SCD 982 
AIR 1967 SC 801 = (1967) 2 SCR 56 
1965 BLIR 452 


AIR 1963 SC 454 = (1963) 3 SCR 290 
AIR 1962.SC 1464 = 1962 Supp (3) ey 


564 
AIR 1962 SC 914 = (1962) Supp (2) SCR 119 
AIR 1962 SC 1230 = 1962 Supp (1) SCR 
123 
AIR 1961 SC 1790 = (1962) 2 SCR 441 
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Dinesh Charan, for Appellant; Tara Kant 
Jha, Pashupati Nath Jha and Vishwambhar 
Sharma, for Respondents. 


S. K. JHA, J.:— This appeal is directed 
from the order of the learned Subordinate 
Judge, Sasaram, dated the 6th of July, 1970 
in Miscellaneous Case 48 of 1969 arising out 
of Execution Case 47 of 1966 levied by the 

present appellant and his mother Most. Phul 
Kali Debi, the two decree-holders. The ex- 
ecution case has been held by the court below 
to be not maintainable in view of the provi- 
sions of the Bihar Land Reforms Act, 1950 
(hereinafter called the Act). Against thaf 
order, one of the decree-holders being aggriev- 
ed has come up in appeal. 


2. The facts relevant for the disposal 
of this appeal are not at all in controversy. 
A title (partition) suit numbered 37 of 1953 
was instituted by Ganesh Dubey and his son 
Brij Bihari Dubey for partition of their five 
annas nine pies sharein tauzi 7060 (70697) in 
village Pakpurwa. The preliminary decree in 
the suit was passed on the 28th February, 
1955. Proceedings for preparation of the 
final decree were started and the pleader 
commissioner submitted his reort on the 13th 
of January, 1956, which was confirmed by 
the trial Court on that very day. But, it 
seems, the signing of the final decree was 
stayed under orders of this Court during 
the pendency of certain matters here. Ulti- 
mately, however, the final decree was passed 
on the 15th of November, 1965. The sub- 
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ject-matter of the partition suit, as already 
stated above, was merely the proprietary in- 
terest of the erstwhile proprietors in the 
estate in question. On the Ist of January, 
1956, ie. during the pendency of the pro- 
ceedings for preparation of the final decree 
the estate vested in the State of Bihar under 
Notification issued in pursuance of the pro- 
visions of Section 3-A of the Act. After the 
final decree was passed, Execution Case 47 
of 1966 was started by Phul Kali Debi, 
widow of Ganesh Debey since deceased, and 
their son Brij Bihari. The judgment-debtors 
objected to the maintainability of the execu- 
tion case in Miscellaneous Case 48 of 1969 
on the ground that the final decree in the 
partition suit, which covered only milkiat 
interest in the tauzi in question, had become 
infructuous in view of the estate having vest- 
ed in the State of Bihar. The executing 
Court sustained the objection of the judgment- 
debtors respondents and held the execution 
case to be not maintainable. The short point 
for determination in this case is as to whe- 
ther, in view of the provisions of the Act, 
the execution of the final partition decree 
should be held to be infructuous or not. 


3. The scheme of the act has been 
considered by the Supreme Court in quite a 
number of decisions. I may refer to some 
of them. They are — Krishna Prasad v. 
Gouri Kumari Devi, AIR 1962 SC 1464; 
Raja Sailendra Narayan Bhanj Deo v. Kumar 
Jagat Kishore Prasad Narayan Singh, 1962 
supp 2 SCR 119 = (AIR 1962 SC 914); 
Suraj Ahir v. Prithinath Singh, AIR 1963 SC 
454; Shivashankar Prasad Shah v. Baikunth 
Nath Singh, AIR 1969 SC 971; Sita Saran 
Singh v. Kedar Prasad Singh, (1971) 3 SCC 
200 and Bhubneshwar Prasad Narain Singh 
v. Sidheshwar Mukherjee, AIR 1971 SC 2251. 
But even the earliest decision with regard to 
the scheme of the Act was based upon an 
earlier decision of the Supreme Court rélat- 
ing to the U. P. Zamindari Abolition and 
Land Reforms Act, 1950 in the case of Rana 
Sheo Ambar Singh v. The Allahabad Bank 
Ltd., AIR 1961 SC 1790. In the case of Rana 
Sheo Ambar Singh, the Supreme Court had 
to consider the provisions of the U. P. Act 
in relation to the question whether a simple 
mortgagee of an estate, which had vested in 
the State, was entitled to proceed against the 
special Bhumidari rights conferred on the 
mortgagor or proprietor under that Act. It’ 
was held that the simple mortgagee had no 
such right as the provision of the U. P. Act 
had rendered it impossible for the mortgagee 
to follow the proprietary right after it had 
vested in the State. In the case of Raja 
Sailendra Narayan Bhanj Deo the Supreme 
Court held that, after a mortgagor had been 
divested of the mortgaged property under the 
Act, a redemption decree would be infruc- 
tuous as the mortgagor could not be entitled 
to have the property reconveyed to him, the 
reason being the vesting of the estate in the 
State. This decision deals with the case of 
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equity of redemption which right, it was held 
by the Supreme Court, vested in the State. 
In Krishna Prasad’s case, it was found that 
the whole of the mortgaged property was an 
estate which had vested in the State and, 
therefore, the procedure prescribed under 
Chapter IV of the Act had to be followed, 
the personal decree against the mortgagor 
could be executed only if realisation from the 
mortgaged property was found insufficient. 
In yet another case of Raj Kishore Prasad 
Narain Singh v. Ram Partap Pandey, (1967) 
2 SCR 56 = (AIR 1967 SC 801) the Supreme 
Court had occasion to consider whether in a 
case, where a mortgage related to two sets 
of property, namely, that which had vested 
in the State and that which had not so vested, 
the right of the mortgagee to pursue remedies 
under the ordinary law in respect of the non- 
vested property existed or not, and it was 
held that the mortgagee’s rights in that re- 
gard were not affected by the Act. The 
decision of the Supreme Court in Suraj Ahir’s 
case related to the maintainability of a suit 
by a mortgagor for recovery of possesion of 
the property from the mortgagee who had not 
parted with the possession of the property 
even after the redemption decree had been 
passed earlier in favour of the mortgagor in 
view of the fact that the estate had vested 
in the State. The Supreme Court held that 
the mortgagor had lost his right to recover 
possession from the mortgagee even if his 
possession was as trespasser’s. 


4, In many of the cases aforemen- 
tioned reliance was placed by the Supreme 
Court on a decision under the Madhya 
Pradesh Abolition of Proprietary Rights Act, 
1950 (Act 1 of 1951) in the case of Haji Sk. 
Subhan v. Madhorao, ATR 1962 SC 1230. 
The principle laid down there as also that 
discussed with regard to the scheme of the 
U. P. Act in Rana Sheo Ambar Singh’s case, 
AiR 1961 SC 1790 was applied in all the 
cases arising under our Act. In connection 
with the M. P. Act, their Lordships held that 
sub-sections (1) and (2) of S. 3 of that Act 
were sufficient to divest the respondent of 
that case of his proprietary tight over the 
lands awarded to him under the decree of 
the High Court and the right to possess was 
Jost since the Act intervened. And, with 
regard to the true scope. of Section 4 of that 
Act, which corresponds, more or Jess, to the 
provisions of Section 4 of our Act, it was 
held by the Supreme Court that any right 
which accrued to the proprietor under a 
decree by virtue of a proprietary right would 
not, under the. scheme of the said Act, pre- 
vail over the statutory consequences foilow- 
ing the vesting of the proprietary rights in 
the State and would, consequentially, be lost 
to the proprietor. Then came the decision 
of the Supreme Court in Shivashankar 
Prasad’s case AIR 1969 SC 971. It is worth- 
while in this connection te quote a passage 
from the judgment of Hegde, F., who deli- 
vered the judgment on behalf of the Court— 
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“The consequence of the vesting of an 
Estate is set out in Section 4. Section 4 (a) 
provides that once an estate vests in the State 
the various rights in respect of that Estate 
enumerated therein shall also vest in the 
State, absolutely free from all encumbrances. 
Among the rights enumerated therein un- 
doubtedly includes the right of possession. In 
view of Section 4 (a) there is hardly any 
doubt that the proprietor loses all his rights 
in the estate in question. After setting out 
the various interests lost by the proprietor 
that section proceeds to say ‘such proprietor 
or tenure holder shall cease to have any in- 
terests in such estate or tenure other than 
the. interests expressly saved by or under the 
provisions of this Act’. In order to find out 
the implication of the clause extracted above 
we have to go to Section 6 which provides 
that on and from the date of vesting all lands 
used for agriculture or horticultural pur- 
poses which were in khas possession of an 
intermediary on the date of vesting (including 
certain classes of land specified in that section) 
Shall subject to the provisions of Ss. 7-A 
and 7B be deemed to be settled by the State 
with such intermediary and he shall be entitl- 
ed to retain possession thereof and hold them 
as a raiyat under the State having occupancy 
rights in respect of such lands, sub- 
ject to the payment of such fair and suitable 
rent as may be determined by the Collector 
in the prescribed manner. 


Reading Sections 3, 4 and 6 together, it 
follows that all Estates notified under Sec- 
tion 3 vest in the State free of all encum- 
brances. The quondam proprietors and 
tenure-holders of those Estates lose all in- 
terests in those Estates. As proprietors they 
retain no interest in respect of them whatso- 
ever. But in respect of the lands enumerat- 
ed in Section 6 the State settled on them the 
rights of raiyats. Though in fact the vesting 
of the Estates and the deemed settlement of 
raiyat’s rights in respect of certain classes of 
lands included in the Estates took place simu- 
Itaneously, in law the two must be treated 
as different transactions; first there was a 
vesting of the Estates in the State absolutely, 
and free of all encumbrances. Then follow- 
ed the deemed settlement by the State of 
taiyat’s rights on the quondam proprietors. 
Therefore in law it would not be correct to 
say that what vested in the State are only 
those interests not coming within S. 6.” 


It will be noticed from the last mentioned 
decision which is in conformity with the ear- 
lier decisions of the Supreme Court that the 
effect of Sections 3, 4 and 6 taken together 
is that the estates notified under Section 3 
or 3-A vest in the State free of all encum- 
brances. The proprietors and tenure-holders 
lose all interests in such estates. They do 
not retain any interest whatsoever in respect 
of the estates so vested though under the pro- 
visions of Sec. 6 of the Act there is a settle- 
ment, by legal fiction, of raiyati rights in 
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favour of the erstwhile proprietors in respect 
of such lands as were in their khas possession 
on the date of vesting and though such a 
legal fiction is, more or less, simultaneous to 
the vesting of the estate in the State, it 1s 
now well settled that in law the deemed settle- 
ment and the vesting are two different tran- 
sactions — the vesting preceding, in the eye 
of law, the act of deemed settlement. But 
for the insertion of Section 6 in the Statute 
Book nothing could have been left to the 
erstwhile proprietors. The insertion of such 
a provision, however, does not improve the 
position of the proprietor or tenure-holder. 
It simply confers a benefit of a raiyati settle- 
ment under law, which otherwise could not 
have been available to the erstwhile pro- 
prietor or tenure-holder. The property so 
settled is not by virtue of its being any part 
of the estate which had vested but irrespec- 
tive of such vesting. This position was re- 
iterated in the case of Sita Saran Singh (1971) 
3 SCC 200 where the same learned Judge 
quoted in extenso from Shivashankar Prasad’s 
case AIR 1969 SC 971 that portion which 
dealt with the consequences of vesting of an 
estate as set out in Section 4 of the Act. 


5, It will be noticed that »ractically 
all the cases aforementioned were cases relat- 
ing to mortgages. But a case more in point 
is that of Bhubneshwar Prasad AIR 1971 
SC 2251. In that case which went up in 
appeal to the Supreme Court from a judg- 
ment of this Court and where this Court’s 
judgment was affirmed, the point for con- 
sideration was as to what would be the effect 
of vesting of an estate on decrees passed in 
partition suits which had not become final 
on the date when the estate was notified to 
have vested in the State. The- suit out of 
which the appeal before the Supreme Court 
arose in the case of Bhubneshwar Prasad 
was also a suit for partition of four annas 
milkiat interest of one of the Co-sharer land- 
lords of the tauzis in question. The trial 
court having passed a preliminary decree in 
favour of the plaintiffs in that suit, this 
Court, in appeal, modified the preliminary 
decree and the matter having ultimately been 
taken to the Supreme Court, the preliminary 
decree as passed by the trial court was re- 
stored. Subsequent thereto proceedings for 
preparation of final decree were started. An 
Objection was taken that the preliminary 
decree had become infructuous and, there- 
fore, no final decree would be passed on 
the basis thereof. While dealing with that 
question, this Court, in the reported deci- 
sion in Sidheshwar Mukherji v. Bhubneshwar 
Prasad Narain Singh, 1965 BLJR 452, 
held that a co-sharer’s possession was 
in law possession on behalf of all the 
co-sharers. If only one co-sharer was 
in possession of any of the joint pro- 
perties, it would not amount to his exclusive 
possession but such a possession would enure 


to the benefit of all the co-sharers. The point 
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canvassed before the Supreme Court was that 
the judgment of this Court giving a direc- 
tion that the partition suit launched in 1943 
should be allowed to proceed in view of 
the provisions of Section 6 of the Act was 
not correct in law. This contention was 
repelled by the Supreme Court which hele 
that, as possession of one co-sharer was pcs- 
session of all the co-sharers, the deeming 
provision of Section 6 of the Act enures for 
the benefit of all who are in possession in 
the eye of law; the non-possessing co-sharer 
did not lose his share in the bakast lands 
and had right to’ them as raiyat though not 
as proprietor or a tenure-holder because no 
party in the partition suit was claiming either 
to oust a trespasser or any title by adverse 
possession. ‘This Court’s direction, therefore, 
to the effect that the trial court should pro- 
ceed with the proceedings for preparation 
of the final decree in the partition suit in 
respect of lands deemed to be settled with 
eee or tenure-holders was sus- 
ained. 


6. It must, in view of the aforesaid 
decisions, be held that the final decree for 
partition of the proprietary interest in an 
estate which already stands vested in the 
State of Bihar has become infructuous. It 
is a different matter that the parties may 
be at liberty either to institue a fresh parti- 
tion suit in respect of the lands deemed to 
be settled with them under the provisions of 
Section 6 of the Act or may choose to pro- 
ceed for preparation of fresh final decree. 
As they may be advised and whichever course 
may be open to them under the Jaw, the 
fact remains that the estate having vested, 
the subject-matter of the partition suit, which, 
I repeat, was merely the proprietary interest, 
was obliterated by force of statute and a 
decree in respect of such property which is 
non est in the eye of law cannot be held to 
be executable. Jt is plain that the non- 
executability of such a decree will not so 
attract the provisions of Section 47 of the 
Code of Civil Procedure as to stand as a 
bar to either of the two courses aforemen- 
tioned. Be that as it may, the judgment and 
order of the court below holding that the 
final decree in the partition suit had become 
infructuous and the execution case was not 
sana ai cannot be said to be erroneous 
in law. 


7. For the reasons given above, I do 
not see any merit in this appeal. It is ac- 
cordingly dismissed but in the circumstances 
of this case I make no order as to cost. 


UNTWALIA, C. J. :— I agree. 
Appeal dismissed. 
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Smt. Ramsurat Devi, Appellant v. Smt. 
Satraji Kuer and others, Respondents. 

A. F. O. D. No. 503 of 1964, D/- 20-8- 
1974.* 

(A) Civil P. C. (1908), O. 6, R. 2 — 
Pleadings and proof — Plea not raised in 
pleadings — Defect cannot be cured by evi- 
dence. AIR 1930 PC 57 (1) and AIR 1942 
PC 64 and AFR 1953 SC 235 and AIR 1966 
SC 1861, Followed. (Para 13) 

(B) Civil P. C. (1908), O. 8, R. 5—Written 
statement not filed — It does not amount to 
admission of facts pleaded in plaint., AIR 
1972 Pat 81 and AIR 1917 Cal 269 (2), 
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Followed, (Para 14) 
(C) Civil P. C. (1908), O. 1, R. 9 — Non- 
jomder of parties — Objection not raised 


before settlement of issues will be deemed to 
be waived. AIR 1973 Pat 250, Followed. 

(Para 16) 

(D) Civil P. C. (1908), O. 12, R. 1 — 

Admission — Admission must be taken as a 

whole or not at all. AIR 1970 Madh Pra 40, 
Followed — (Evidence Act (1872), S. 21). 

(Para 18) 

Cases Referred: Chronological Paras 

AIR 1974 Raj 73 = 1973 Raj LW 598 13 

AIR 1973 Pat 250 16 


AIR 1972 Pat 81 = 1971 BLIR 742 14 
aon 1970 Madh Pra 40 = 1969 Jab LJ 

18 
AIR 1966 SC 1861 = (1962) 1 SCJ 162 13 
AIR 1953 SC 235 = 1953 SCR 789 13 
AIR 1942 PC 64 = 1942 All LJ 718 13 
AIR 1937 Pat 418 = 171 Ind Cas 317 18 
AIR 1930 PC 57 (1) = 58 Mad LJ 7 13 
AIR 1925 PC 93 (2) = 23 AU LJ 97 17,23 


AIR 1917 Cal 269 (2) = ILR 43 Cal 1001 
14 

N. P. Agrawala, for Appellant; Thakur 
Prasad, for Respondents. 

B. D. SINGH, J.: This appeal was 
instituted by one of the plaintiffs, Most. 
Maharaji Kuar against a portion of the judg- 
ment and decree of the learned Subordinate 
Judge disallowing a part of the claim of the 
plaintifis in Partition Suit No. 96 of 1962, 
instituted by her along with her daughter’s 
son Satyadeo Choubey, respondent No. 13. 
Janardan Pandey, who was defendant No. 2 
in the suit (respondent No. 2 before us) had 
also filed cross-objection against those find- 
ings of the learned Subordinate Judge, where- 
in he had decreed some of the claims of the 
plaintiffs. This judgment will, therefore, 
` govern both the appeal and the cross-objec- 
tion. During the pendency of the appeal 
the sole appellant died. Her daughter Ram- 
surat Devi was substituted in her place as 
the appellant, while her other heirs were 
placed in the category of the respondents 


*(From decision of Awadh Kishore Sinha, 
Sub. J., Motihari, D/- 4-8-1964). 
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by order dated 20-5-1971. Likewise, Janardan 
Pandey, respondent No. 2, who had filed 
cross-objection, had also died during the 
pendency of this appeal and his heirs 
Anrawati Devi and another were substituted 
by order dated 2-9-1968. 


2. Maharaji Kuar and her daughter’s 
son, Satyadeo Choubey, as plaintiffs 1 and 
2 respectively had instituted the said title 
suit on 18-8-1962 for partition of the land 
measùring 10 bighas 2 kathas 5 dhurs of land 
comprised under various plots under khatas, 
namely, 209, 1000, 1001, 1002, 1009, 1010 
and. 1070 situate. in village Ratanamala, P. S. 
Majhowa district Champaran, detailed under 
Schedule I of the plaint, as also for partition 
of land measuring 3 bighas 14 kathas 8 dhurs 
comprised under various plots under Khata 
Nos. 76, 362, 363, 364 and 365, situate in 
the same village, fully described under Sche- 
dule II of the plaint. 


3. In the plaint, the plaintiffs had 
impleaded respondents 1 to 4 as defendants 
first party and respondents 5 to 12 as defend- 
ants second party. The plaintiffs had claim- 
ed 1/4th share in the land covered by Sche- 
dule I and half share in the lands covered 
by Schedule If. Their case in brief was that 
one Mahesh Dutt was the: common ancestor 
of the plaintiffs and the defendants first party. 
Mahesh Dutt had four sons, namely, Bishun- 
deo Pandey, Kishundeo Pandey, Rambadan 
Pandey and Brahmdeo Pandey. Kishundeo 
Pandey and Brahmadeo Pandey died issueless 
in state of jointness, before the revisional 
survey. Rambadan Pandey also died before 
the revisional survey leaving behind his son 
Sarjug Pandey, who also died leaving behind 
two sons, Sakti Pandey and Ghinawan Pandey 
(defendant No. 3). Sakti also died before 
institution of the suit. Bishundeo Pandey, 
remaining son of Mahesh Dutt, also died 
after the revisional survey, leaving behind two 
sons, Kewal Pandey and Awadh Pandey. 
Kewal Pandey died on 8-8-1953 leaving be- 
hind his widow Maharaji Kuar, plaintiff 
@No. 1, and a daughter Ramsurat Devi, who 
had a son Satyadeo Pandey, Plaintiff No. 2. 
Awadh Pandey who was initially impleaded 
as defendant No. 1, also died leaving behind 
one son Janardan Pandey (defendant No. 2) 
and one daughter, Satraji Kuar, defendant 
No. 1. Satraji Kuar had one son Indrajit 
Shukul, defendant No. 4. The relationship 
of the plaintiffs and the defendants’ first party 
would be clear from the following genealo- 
gical table. 


(See genealogical table on the next page) 

4, According to the plaintiffs, ances- 
tral lands under Schedule I of Bishundeo 
Pandey were not partitioned by metes and 
bounds although the defendants 1 to 4 
separately possessed certain lands for the 
sake of convenience. Bishundeo had also 
acquired certain lands out of his personal 
fund, described in Schedule ‘Y and those 
lands, according to the plaintiffs, were still 
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‘oint between the plaintiffs and defendants 
ee > In Schedule I the plaintiffs had, 
therefore, claimed 1/4th share whereas in 
Schedule 2 lands they had claimed half share. 
Tt was also alleged that plaintiff No. 1, out 
of her share, had gifted part of it in favour 
of her daughter’s son, namely, Satyadeo, 
plaintiff No. 2. it was further pleaded that 
the defendants first party had sold certain 
lands out of the suit lands to defendants 5 
to 12 (respondents 5 to 12), who were im- 
pleaded as defendants second party m, the 
plaint. The plaintiffs demanded partition 
from the defendants first party as the joint 
- family property was being mismanaged but 
they refused to do so, which led to the in- 
stitution of the suit. Awadh Pandey, who 
was initially impleaded as defendant No. 1, 
died during the pendency of the suit. There- 


fore, in the trial court he was substituted bye 


his daughter, Satraji Kuar, who was also 
numbered as defendant No. 1. Out of the 
defendants second party, “defendants 5 to 10 
are descendants of Narayan Dutt, full brother 
of Mahesh Dutta, who was, as mentioned 
earlier, the ancestor of the plaintiffs and de- 
fendants first party. Defendants 11 and 12, 
however, are complete strangers to the family. 

5. On behalf of defendants 1 and 2 
two separate written statements were filed 
by each of them disputing the claims of the 
plaintiffs, whereas defendant 4 filed one sepa- 
rate written statement. Defendants 5 to 10 
together filed one separate written statement. 
Thereafter, defendants 8 to 10 filed an addi- 
tional written statement. No written state- 
ment was filed on behalf of defendant No. 3. 
Defendant No. 2 in his written statement 
pleaded inter alia that the suit as framed was 
not maintainable; the plaintiffs had no cause 


of action; Bishundeo and Sarjug had separated 
before the survey, but it was true that the 
lands were not partitioned by metes and 
bounds. Kewal, husband of plaintiff No. 1 
had separated from his father, Bishundeo. 
After separation Bishundeo had remained 
joint with Awadh along with defendant No. 2, 
Bishundeo died in a state of jointness about 
20 years ago. Kishundeo died in the year 
1946, and thereafter Bishundeo had inherit- 
ed his property. Bishundeo had 10 annas 
8 pies share in the suit land contained under 
Schedule I, whereas the branch of Sarjug 
got 5 annas 4 pies share in the suit land con- 
tained in Schedule I. It was also pleaded 
that the plaintiffs had not included certain 
ijmali lands in the suit land. Therefore, the 
suit was bad for partial partition. It was 
also stated that 12 bighas of lands, described 
in Schedule 2 of the written statement, 
which were in possession of the plaintiffs and 
the defendants, were purchased by the Co- 
operative Bank and defendant No. 2 had pur- 
Chased 3 bighas 13 kathas 7 dhurs in the 
name of his wife Buna Kuar on 16-7-37. 
Therefore, the plaintifis had no concern 
with those lands. The remaining lands pur- 
chased by the Co-operative Bank were pur- 
chased by Sarjug (father of defendant No. 3). 
Further, defendant No. 2 admitted in his 
written, statement that the lands given in 
Schedule If of the plaint were the self-acquir- 
ed property of Bishundeo. Therefore, the 
plaintiffs have got 8 annas share in those 
lands. Defendant No. 2 further challenged 
the assertion made in the plaint that the 
plaintiff No. 1 had executed a deed of gift 
in favour of plaintiff No. 2. 

6. Satraji Kuar, defendant No. 1 in 
her written statement, pleaded that the state- 
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ment made in paragraph 1 of the plaint, was 
not correct. She asserted that after the death 
of Mahesh Dutta, all his sons separated. 
Brahmadeo & Rambadan died before survey, 


Whereas Kishundeo died in the year 1946. 
Kewal also separated from his father, 
sishundeo, during his lifetime. Bishundeo 


died in state of jointness with Awadh and 
Janarcan. After the death of Kishundeo, 
Bishunceo succeeded to his share. She also 
admitted that Bishundeo had acquired the suit 
lands mentioned in Sch. II of the plaint. It 
may be noticed that her case was more or 
less similar to that of defendant No. 2. 


7. Defendant No. 4 in his written 
Statement, inter alia, pleaded that originally 
defendant No. 1 Awadh, had executed a deed 
of gift dated 24-4-1962 in favour of defend- 
ant No. 4 and after execution of the said 
deed, he came in possession of some of the 
Suit lands, as mentioned in that deed. 


8. Defendants 5 to 10 in their written 
statement pleaded that by virtue of the pur- 
chase from the Co-operative Bank they had 
acquired right and title in some of the suit 
properties, which were in their possession 
since after the purchase from the Bank. 
They stated that the lands were purchased by 
the Co-operative Bank in the year 1934 and 
the sale was confirmed in favour of the Bank. 
Thereafter defendants 5 to 10 purchased 1 
bigha, 17 kathas on 17-1-1939 and 174 dhurs 
on 27-1-1939 from the said Bank. Sakti and 
Sarjug had also purchased lands from the 
said Bank. Thereafter defendants 5 to 10 
had purchased some lands also from Sakti 
and Sarjug through various sale deeds, detail- 
ed in their written statement. Therefore, 
they contended that those lands could not 
be made subject-matter of partition. They 
“further asserted that the plaintifs had no 
concern with the lands covered under khata 
Nos. 209, 1009 and 1010, as they were their 
own ancestral lands. Later, as mentioned 
earlier, defendants 8 to 10 filed additional 
written statement, inter alia, stating therein 
that certain mistakes were committed due to 
the scribe in the earlier written statement filed 
on their behalf. In paragraph 3 thereof they 
Stated that plot No. 5886 containing house 
was their ancestral property. They have 
1/3rd share in the premises; defendants 5 to 
7 have 1/3rd share and the remaining 1/3rd 
belongs to other co-sharers. 

9. On the pleadings of the parties, as 
many as five issues were framed by the trial 
court; out of which, issue No. 4 is important 
for consideration in this appeal. The issues 
are as follows :— 

Whether the suit, as framed, is main- 
teinable? 


2. Whether the plaintiffs: have got cause 
of action for the suit? 

3. Whether the suit is bad for partial 
partition? 

4. Whether the plaintiffs are entitled to 


get decree for partition? If so, to what 
lands and fer what share? 
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5. To what other reliefs, if any, are the 
plaintiffs entitled? 


10. It may be recalled that now there 
is no dispute- regarding the claim of the plain- 
tiffs with respect to the lands mentioned in 
Schedule If ‘of the plaint. The court below 
has already decreed the full claim of the 
plaintiffs for the lands covered under this 
Schedule. No cross-objection has been filed 
against this finding of the trial court. The 
trial court also decreed the plaintiff’s claim 
regarding some of the lands covered by Sche- 
dule I of the plaint, that is, khata Nos. 1002 
and 1070. It may be noted that by mistake 
in the judgment khata No. 1002 is not men- 
tioned, but by reference to the plot numbers 
mentioned in the plaint, as well as in the 
judgment it is clear that the trial court by 
mistake had omitted to mention khata No. 
1002 there. In the decree, however, it is 
clearly mentioned that the decree was passed 
in favour of the plaintiffs regarding the lands 
covered by khata No. 1002 as well as khata 
No. 1070. The cross-objection filed by res- 
pondent No. 2 is confined to the finding of 
the trial relating to khata No. 1002 only. 
Therefore, the finding of the court below re- 
garding the lands covered by khata No. 1070 
is not under challenge before us. Hence, in 
this appeal we are concerned with the find- 
ings of the court below only with regard to 
the claim of the plaintiffs for the lands cover- 
ed by khata Nos. 1000, 1001, 1002, 1009, 1010 
and 209 of the Schedule I of the plaint. 


11, It will be convenient to dispose 
of the contention of the parties regarding the 
findings of the court below for the land under 
khata Nos. 1000, 1001'and 1002. It is the 
admitted case of the parties that the lands 
under these khatas belonged to the joint 
family. On account of the joint family dues 
against defendant No. 3, amounting to Rupees 
50/- payable to Pakri Parsa Ratanmala Co- 
operative Society, tbe lands measuring 10 
bighas 18 kathas and 7 dhurs were auction- 
sold on 5-9-1934 in Misc. Case No. 38/34-35. 
P. Agrawala, learned 
counsel for the appellant, the court below had 
erred in disallowing the claim of the plain- 
tiffs regarding the land under khata Nos. 1000, 
1001 and 1002. On the basis of Ext. 7, which 
is a receipt showing payment of Rs. 42/- on 
28-3-1936 granted by the said Co-operative 
Society to Kewal, he submitted that from 
the receipt it is clear that out of the dues 
of Rs. 50/- Rs. 42/- was already paid to the 
Society, being the share of the dues against 
the branch of Bishundeo. Since the sale was 
already confirmed in favour of the Bank, 
there was no option left to the joint family 
than to get the lands resold from the Bank 
in the names of various members of the joint 
family. In the name of the wife of Janardan 
Pandey (defendant No. 2) 3 bighas 13 kathas 
and 7 dhurs was resold by the Bank under 
Ext. A-2 dated 15-7-1937 for a consideration 
of Rs. 100/-. The consideration money was 


1975 


paid out of the joint family fund. Certain 
lands were also resold to defendant No. 3 
but in that case also consideration was paid 

. Out of the joint family fund and after resale, 
it continued to be the joint family property, 
as would be evident from Ext. 3, which is 
a sale deed dated 4-10-1950, executed by 
Kewal, husband of plaintiff No. 1, and 
Ghinawan, defendant No. 3, in favour of 
Raphubir Hazra, for a sum of Rs. 1,900/-, 
with respect of the lands measuring 1 bigha 
2 dhurs bearing plot Nos. 5699 and 5772 under 
khata No. 1000, khewat No. 132 Tauzi No. 
951 of Bettiah Raj. There is a recital in the 
Sale deed that there was a mortgage dated 
20-6-1917 in favour of Rikhnarain Prasad and 
. Others and the mortgaged due against the 
members of the family was Rs. 990/-. Out 
of the consideration money the said sum of 
Rs. 990/- was paid to the mortgagors. 


12. On this state of evidence learned 
counsel submitted that if really the lands 
f exclusively belonged to defendant No. 3 
after resale from the Bank, there was no 
occasion for executing the sale deed by 
Kewal, husband of plaintiff No. 1. He fur- 
ther emphasised that defendant No. 3 has 
not filed any written statement. Therefore, 
obviously, he has not denied the claim of 
the plaintiffs. In my opinion, in absence of 
the specific pleadings in this regard in the 
plaint to the effect that the sale deeds ex- 
ecuted by the said Bank-in favour of the 
wife of defendant No. 2, and others at the 
instance of the Karta of the joint family and 
considerations of those sale deeds were paid 
out of the joint family fund, it would be 
difficult to accept the contention of the learn- 
ed counsel for the appellant. The only state- 
ment in this regard made in the plaint is to 
be found in paragraphs 2 and 3, which read 
_as: 


“3. ag $ waz caiara apad we a. 2 
aA afer HF nagar yo at fear 4 are aT 
@t waega 8 at 2 ar er 4 are anar g 


at yates a, 3 at fga 8 as ara 21 at 


vax airaa st we 2 vest afer gagara 
9 ar fecar ate arar at at wares a 2 at 
2 ar feear aa ane arar ge + wafsena at 
we a. 2 at 2 aestt afer azar ava g 
GAIT THATS g | 

4. ag % gams tar FT witha ay aoe 
g ma na gagara A, g at 2 AalS_A Fo 
5 ato ad. 2 ar 3 à azarae $ fea awa THT 
feat bfa J Str wa aag aA deg ” 


Learned counsel for the appellant, however, 
drew our attention to the evidence of 
Bishundeo Pandey (P. W. 8), who has stated 
in paragraph 3 of his deposition that the 
land of Ratanmala was purchased by the Co- 
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Operative Bank in auction and thereafter 
Kewal had purchased it out of the joint 
family fund. He also referred to the evi- 
dence of Shankar Chaubey (P. W. 9) who 
stated in paragraph 3 that the land of Ratan- 
mala was purchased by the Co-operative 
Bank in auction. At that time the land be- 
longed to the joint family, and that it was 
purchased out of the joint family fund, from 
the Bank. Kewal and Ghinawan had sold 
these lands to Raghubir Hasra (Dusadh). 


13. In my opinion, these evidence are 
not sufficient to absolve the responsibility of 
the plaintiffs from making the specific plead- 
ings in this regard in the plaint. Reference 
may be made to Siddik Mohommed Shah v. 
Mt. Saran, AIR 1930 PC 57 (1) where it was; 
observed that no amount of evidence could 
be looked into upon the plea which was 
never put forward. In Hem Chand v. Pearay 
Lal, (AIR 1942 PC 64) it was held that the 
procedure in allowing the parties to adduce 
evidence on the point, which arose on the 
evidence led by the parties, but were not 
raised in the pleadings or issues was irregular, 
and should not be allowed without amending 
the pleading and raising necessary issues. The 
only issue on the point was issue No. 4, 
which, in my opinion, is not sufficient to 
include the present contention of the learned 
counsel for the appellant that for various 
Sale deeds in favour of the defendants first 
party or their wife executed by the Bank, 
consideration was paid out of the joint family 
fund, and that these lands retained the 
character of jointness even after they were 
auction-sold to the Bank and even after the 
sale was confirmed to the Bank. Import- 
ance of pleadings was also reiterated in M/s. 
Trojan & Co. v. Nagappa Chettiar, (AIR 
1953 SC 235) where their Lordships observed 
that the decision of the case could not be 
based on grounds outside pleadings of the 
parties and it was the case pleaded that had 
to be found. Without an amendment of the 
plaint court was not entitled to grant relief 
not asked for. In Bhagat Singh v. Jaswant 
Singh, (AIR 1966 SC 1861) the observation 
made in AIR 1930 PC 57 (1) (supra) was 
approved and their Lordships held that where 
a claim was never made in the pleading no 
amount of evidence could be looked into. 
Reference may also be made to Kusum Chand 
v. Kanhaiyalal, (AIR 1974 Raj 73). 


14. Besides, there is no evidence on 
the record to establish as to under what capa- 
city Kewal had executed Ext. 3. Mr. 
Agrawala contended that defendant No. 3 
had not filed his written statement. There- 
fore, virtually he admitted the claim of the 
plaintifis. In my opinion, his contention is 
not tenable, as non-filing of the written state- 
ment by the defendant No. 3 would noti 
amount to admission of all the facts pleaded 
in the plaint by the plaintiffs. In Siai Sinha 
v. Shivadhari Sinha, (AIR 1972 Pat 81) 
Untwalia, J. (now C. J.), while dealing with 
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the provisions contained under Order 8, 
Rule 5 held that if a defendant did not file 
his written statement, it could not be said 
that he admitted all the facts pleaded by the 
plaintiffs (vide also J. B. Ross & Co. v. C. R. 
Seriven, ILR 43 Cal 1001 == (AIR 1917 Cal 
269 (2)). 


15. Mr. Thakur Prasad appearing on 
behalf of the substituted heirs of defendant 
— respondent No. 2 submitted that there 
were good -reasons why defendant No. 3 had 
not filed the written statement znd not con- 
tested the suit. Defendant No. 3 after having 
purchased the land from the Bank had al- 
ready sold to various persons and therefore 
no interest was left for him. In this connec- 
tion our attention was drawn to paragraph 12 
of the judgment ofthe court below where 
it dealt with the lands covered under khata 
Nos. 1000 and 1001, as also 1002. By mis- 
take the court below had not mentioned khata 
No. 1002 although in the decree it was so 
mentioned, which I have already observed. 
In the said paragraph, it was stated that de- 
fendants 5 to 10 had produced the sale deeds 
showing that they purchased lands of those 
Khatas directly from the Co-operative Bank 
or from Sarjug or Sakti Pandey. The sale 
deeds, Exts. A-3/1, A-3/3 and A-3/4 were 
executed by Shakti Pandey. They also pro- 
duced sale deeds, Exts. A-3/2 and A-4/1 show- 
ing that Ghinawan sold some lands out of 
plot Nos. 5777, 5752, 5751, 5750 and other 
plots out of those khatas. Another sale deed 
was also filed showing that defendant No. 3 
sold 11 kathas of land out of plot No. 5756 
to those defendants in 1959. Defendants 8 
to 10 produced sale deeds (Exts. A-4 series) 
to show that defendant No. 3 sold lands of 
those khatas. In my opinion, this explains 
why defendant No. 3 ceased to have any in- 
terest. Mr. Thakur Prasad also referred to 
the other parts of the judgment cf the court 
below in paragraphs 12 and 13. In para- 
graph 12 it held that those purchasers, namely, 
defendants 5 to 10, were not the persons, 
who were co-sharers of the plaintiffs. The 
plaintifs had not challenged those sale deeds 
in their plaint. Therefore, it was no longer 
open to them to say that the lands purchased 
by them from the Bank belonged to Kewal 
Pandey. He submitted that the Court below 
also rightly held in paragraph 13 that the 
plaintiffs had not been able to prove that 
they had got any interest in the lands apper- 


taining to khata Nos. 1000 & 1001. He sub- 
mitted that here also khata No. 1002 by 
mistake has been omitted. As discussed 


above, the plaintiffs were not entitled to any 
share in the lands covered by khata No. 1002 
either, as the lands covered by that khata 
were also sold to the Bank and thereafter 
some of the defendants first party had pur- 
chased the same from the Bank. As mention- 
ed earlier the cross-objection is confined to 
the finding to this khata only. 


16. Mr. Thakur Prasad submitted 
that by mistake the Court below held that 
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the lands in khata No. 1002 were not pur- 
chased and resold by the Bank. Therefore, 
in paragraphs 15 and 16 of the judgment 
the trial court held that the plaintiffs were 
also entitled to share in Khata No. 1002. In 
that circumstance, he urged that his cross- 
examination ought to be allowed and. the 
judgment and the decree should be modified 
to that extent. He also submitted that the 
plaintiffs’ case as against defendant No. 2 
regarding the lands purchased by- him from 
the Co-operative Bank in the name of his 
wife Buna Kuar was not maintainable in 
view of the fact that Buna Kuar was not 
impleaded as one of the defendants and the 
Sale deed in her name was not being challeng- 
ed. In other words, he was raising objection 
as to non-joinder of parties. In my opinion, 
this submission of Mr. Prasad is not accept- 
able. Reference may be made to Lakhi 
Prasad v. Murlidhar, (AIR 1973 Pat 250) 
Where Anwar Ahmad, J. observed that ob- 
jection as to non-joinder of parties not having 
been raised at the earlier opportunity before 
settlement of issues was deemingly waived. 

17. Mr. Agrawala laid stress upon the 
rent receipts, Exts. 2 series. In my opinion, 
from those rent receipts it is difficult to hold 
that the lands were joint. Reference may be 
made to Jag Prasad Rai v. Mit. Singari, (AIR 
1925 PC 93 (2)) where it was held that en- 
tries in khewats and other similar village 
papers showing that the shares of co-owners 
had been specific, afforded by themselves no 
proof that the owners were members of a 
joint Mitakshra family or had separated. 
Payments jointly of Government revenue, 
taxes, Income-tax and. such like payments do 
not by themselves indicate that the parties 
making such payments were joint or separate. 

18. Mr. Agrawala further urged that 
in view of the admission made by the defend- 
ants about jointness the case of the plaintiffs 
ought to have been accepted by the court 
below. He drew our attention to para-. 
graph 10 of the written statement filed on 
behalf of defendant No. 2, the relevant por- 
tion of which reads as: 


“alt Heat Wade Waal ae a. g avi 
aifsa aar nasg ar faea! 5 ara 4 ars ae 
at fe grag a 8, O atar 4 és #1 at 
aa gafar GN wt gamsa He ToT 
ara r” 

He laid stress upon the statement made there- 
in that joint possession was continuing. In 


my opinion, the plaintiffs cannot take ad- 
vatage of the said statement made in the 


written statement as it has got to be read 


along with the statements made in Schedule 2 
thereof as also paragraph 8 wherein it is 
clearly stated that the lands under khata 
Nos. 1000, 1001 and 1002 were coming in 
possession of defendant No. 2 due to the 
purchase from the Co-operative Bank. Learn- 
ed counsel also drew our attention to the 
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statements made in paragraphs 10 and 12 of 
the written statement filed on behalf of de- 
fendants 5 to 10 and contended that they did 
not state therein whether. the lands purchased 
from the Co-operative Bank were joint or 
separate nor have they said that they were 
their self-acquired property. They had simp- 
ly said that the plaintiffs had no interest 
therein. In: my opinion, this submission of 
learned counsel is also not tenable in view 
of the clear assertion made by them in the 
schedule of the written statement wherein it 
is clearly stated that the lands purchased from 
the Co-operative Bank were their self-acquir- 
ed property. Reference may be made to 
Shiv Saran Rai v. Sukhdeo Rai, (AIR 1937 
Pat 418) where Agarwala and Madan, JJ. ob- 
served that it was not open. to the court of 
fact to dissect an admission in parts arising 
out of the pleadings but the court ought to 
have taken the whole of it into consideration. 
Similar view was taken in Indermal Tekaji 
Mahajan v. Ramprasad Gopilal, (AIR 1970 
Madh Pra 40) where -Pandey and Sen, JJ. 
while dealing with the provisions contained 
under Order 12, Rule 1 of the Code of Civil 
Procedure, observed that an admission made 
in a written statement might be taken as 
a whole or not at all. 

19. Apart from the documentary evi- 
dence I find the learned court below has also 
dealt with the oral evidence adduced on be- 
half of the plaintiffs on this point in para- 
graph 11 of its judgment. P. W. 1 is a 
mere formal witness. P. W. 2 was a witness 
on the point of possession with respect to 
Maheshra land. P. W. 3, however, was a 
witness on the point of possession regarding 
the lands of Ratanmala under khata Nos. 
1000, 1001 and 1002, which I am considering 
at present. But from his evidence it cannot 
be gathered as to which plot he was referring. 
In cross-examination he stated that he was 
finding the land in possession of defendant 
No. 4. Therefore, the learned court below 
rightly, held that his evidence was valueless 
and it did not lend support to the case of the 
plaintiffs. It also rightly held that although 
P. W. 4 was a witness regarding some of 
the Yands of Ratanmala and that plaintiff 
No. 2 was in possession of those lands, it 
was difficult to ascertain the plot numbers 
from his evidence. Similar is the evidence of 
P. Ws. 5 and 6. P. W. 7 is plaintiff No. 2. 
He had simply stated that plaintiff No. 1 
had gifted some of the lands in his favour. 
Therefore, his evidence is innocuous. I have 
already referred to the evidence of P. Ws. 8 
and 9 earlier. The learned court below has 
observed that P. W. 8 was not expected to 
have any connection with the plaintiffs’ family 
at the time of purchase of the land from the 
Co-operative Bank, whereas P. W. 9 is the 
father of plaintiff No. 2 and, therefore, the 
court below rightly held that he was highly 
interested. 


20. As against oral evidence examin- 
ed on behalf of the plaintiffs, referred to 
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above, I now proceed to deal with the evi- 
dence of Hanuman Rai (D. W. 12), who was 
examined on behalf of defendant No. 2. He 
Stated in paragraph 2 of his evidence that 
Janardan (defendant No. 2) had purchased 
from the Co-operative Bank and it was in his 
possession. He further stated that at the time 
of purchase Awadh and Janardan were joint. 
Janardan (defendant No. 2) himself examin- 
ed as D. W. 14, and stated in paragraph 2 
of his deposition that about 12 bighas of 
land were purchased from the Co-operative 
Bank out of those 3 bighas. Defendant No. 2 
had purchased in the name of his wife. He 
further asserted that he had purchased 3 
bighas of land from his own personal fund. 
D. W. 3 had also purchased some land from 
the Co-operative Bank. Other co-sharers 
were not in possession of those lands. The 
Suggestion made to the witness in para- 
graph 8 that the purchase from the Co-opera- 
tive Bank out of the joint family fund was 
emphatically denied by the witness. 


21.. Reading the evidence of these 
witnesses, as discussed earlier, I find that 
there is ample corroboration from the docu- 
mentary evidence. Therefore, in my opinion, 
the court below has rightly rejected the claim 
of the plaintiffs for partition of the lands 
covered under khata Nos. 1000 and 1001. I 
find no reason to interfere with the said 
finding. I have also mentioned earlier that 
by mistake the lands under khata 1002 were 
not mentioned. Really the plaintiffs can 
have no claim for partition of the lands 
covered under khata 1002. Therefore, the 
cross-objection filed on behalf of respondent 
No. 2 has also got to be allowed and the 
judgment and the decree have to be modified 
to that extent. 


- 22. Now I propose to deal with the 
claim of the plaintiffs for the lands covered 
by khata Nos. 209, 1009 and 1010. Learned 
counsel for the appellant urged that there 
was no reason for the court below in not 
accepting the claim of the plaintiffs for parti- 
tion of the lands under those khatas. In my 
Opinion, this submission of the learned coun- 
sel is not correct. Reference may be made 
to paragraph 14 of the judgment where the 
learned Subordinate Judge has dealt with 
this matter. He held therein that the plain- 
tiffs had not adduced any evidence to show 
that the ancestors of the plaintiffs and the 
defendants first party had any interest in 
those lands. Learned counsel for the appel- 
lant, however, contended that the court below 
had committed an error of record in hold 
ing that no sale deeds were produced to 
establish that Sarjug Pandey had some lands 
out of plot No. 5886 under khata No. 209, 
Sale deed dated 7-8-1941 (Ext. A-3) was ex- 
ecuted by Sarjug Pandey in favour of 
Rameshwar Dutt (defendant No. 6) for the 
land measuring 34 dhurs out of plot No. 5886; 
Sale deed, Et. A-3 (1) dated 25-5-1946 was 
executed for the land measuring 12 dhurs 
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in the said plot by Shakti Pandey son of 
Sarjug Pandey for self and guardian of the 
then minor defendant No. 3 in favour of 
Rameshwar Dutt and the third sale deed, 
Ext. A-3 (2), dated 17-3-1952 for the land 
measuring 6 dhurs out of the said plot was 
executed by Ghinawan Pandey in favour, of 
Rameshwar Dutt. Learned counsel for the 
appellant pointed out that in the plaint, after 
excluding those lands, but including other 
lands, held by defendants 5 to 10, the plain- 
tiffs have claimed partition only of 1 katha 
16 dhurs out of plot No. 209. In this con- 
nection he referred to us to Schedule I of 
the plaint wherein it is stated as a remark 
that plot No. 5886 had total area of 5 kathas 
8 dhurs out of which 3 kathas 12 dhurs was 
partitioned among Nonh Pandey and defend- 
ants 5 to 10. In the Khatian total area of 
plot No. 5886 was wrongly mentioned as 
3 kathas 4 dhurs. In my opinion, it is true 
that the learned Subordinate Judge has not 
taken into consideration those sale deeds, 
which were on the record, and he has com- 
mitted an error of record but on that ground 
the contention of learned counsel cannot be 
accepted. Even in the above remark, as 
mentioned above it is not clear that 3 kathas 
12 dhurs of land, mentioned to be in posses- 
sion of Nonh Pandey and defendants 5 to 10, 
also included 1 khata 14 dhurs of land, 
covered by the three sale deeds, referred to 
above. Besides, simply by making the above 
entry against plot No. 5886 in Schedule I 
of the plaint, it is difficult to come to con- 
clusion that the entry in the khatian, which 
mentioned only 3 kathas 4 dhurs as total 
area thereof, was incorrect. It is well esta- 
blished that there is presumption of correct- 
ness of such entry in the khatian, which re- 
quired cogent evidence to rebut it. In the 
pleadings no averment has been made regard- 
ing those sale deeds, which were executed in 
favour of defendant No. 6. While in the 
Written statement of defendants 5 to 10 re- 
garding plot No. 209 it is mentioned that 
defendants 5 to 10 acquired title and posses- 
sion over 1 katha 14 dhurs of land out of 
plot No. 5886 by means of sale deed. Fur- 
ther it is made clear in the schedule to the 
written statement that out of plot 5886, 
2 kathas 3 dhurs of land was coming in pos- 
session of the ancestors of the defendants 5 
to 10 as recorded in the khatian. According 
to the defendants, the entire land under plot 
No. 5886 belonged to them and no land was 
left in plot No. 5886 to be claimed by the 
plaintiffs. 


23. . Reference may be made to the 
evidence of Bujhawan Missir (D. W. 16), ex- 
amined on behalf of defendants 5 to 7, who 
stated in paragraph 2 of his deposition that 
there was no house of Bishundeo or Kewal 
on plot No. 5886 nor they had any interest 
in the said plot. Bindhyachal Pandey (D. W. 
17), who is defendant No. 5, also stated in 
his evidence that they had their old house 
on plot No. 5886. Kewal had no share there- 
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in. In the khatian the name of Sarjug did 
not find place. Sarjug had one katha of land 
in that plot which he had sold by 3 sale deeds. 
Learned counsel for the appellant drew our 
attention to the khatian entry, Ext. B-4, where 
in the column meant for the name of tenant 
Tapeshwar Pandey, Keshav Pandey and 
Nandan Pandey are mentioned. He referred 
to Samilat Khewat number where under 
khewat 129 the name of Tapeshwar Pandey 
finds place whereas in khewat No. 130 Ram- 
sagar Pandey is mentioned and in Khewat 
No. 132 the name of Bishundeo Pendey father 
of Kewal Pandey was mentioned. In my 
Opinion, in the absence of the pleadings and 
the evidence adduced on behalf of the plain- 
tiffs the contention of the learned counsel 
cannot be accepted simply on the ground of 
those entries in the Khewats (vide observa- 
tions referred to above in AIR 1925 PC 93 (2), 
(supra) ). Yn this connection I have already 
referred to the evidence of D. Ws. 16 and 17. 
Lal Babu Pandey (D. W. 18), defendant No. 8, 
Stated in his evidence that the land under 
plot No. 5886 was his ancestral land. There- 
fore, in my opinion, the learned Judge has 
rightly disallowed the claim of the plaintiffs 
regarding the land in plot No. 5886 under 
khata No. 209. 


24. As regards the plaintiffs? claim 
over the lands appertaining to khata Nos. 
1009 and 1010, learned counsel for the ap- 
pellant drew our attention to the entry made 
in the khatian (Ext. 4) where Bishundeo 
Pandey and others are mentioned against plot 
No. 5577 appertaining to khata No. 1009; 
whereas plot Nos. 5721, 5722, 5734 and 5738 
are mentioned under khata-No. 1010. Against 
plot No. 5577 the names of Tapeshwar 
Pandey, Sheonandan Pandey, Rajkishore 
Pandey, and Bishundeo Pandey are men- 
tioned. In Ext. 4 there is no mention of 
any name against plot No. 5721; but the 
name of Gulab Chamar is mentioned against 
plot No. 5722 and those of Bishundeo Pandey 
and others are mentioned against plot No. 
5734. As against plot No. 5738 the name of 
Bishundeo Pandey is mentioned. Al these 
plots appertain to khata No. 1010. In my 
opinion, these entries also do not establish 
the claim of the plaintiffs in absence of cogent 
evidence adduced on behalf of the plaintiffs. 
It is not known under what capacity the 
name of Bishundeo Pandey found mentioned 
against some of the plots, referred to above, 
in the khatian. Learned counsel for the ap- 
pellant reiterated that in the written state- 
ment defendants 5 to 10 have not denied the 
claim of the plaintiffs. I have already refer- 
red to the written statement of defendants 
5 to 10 earlier. In Schedule 2 thereof de- 
fendants 5 to 10 have clearly stated that 
those Jands of khata Nos. 1009 and 1010 were 
in their possession and they belonged to them. 
The- plaintiffs had got no right to claim parti- 
tion of the said lands. I have already dis- 
cussed on the subject and held that the plead- 
ing has got to be read as a whole. I find 
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no reason to interfere with the conclusion 
arrived at by the learned Subordinate Judge, 
as held by him in paragraph 14 of the judg- 
ment, that the plaintiffs had no interest in 
the lands covered under khata Nos. 209, 1009 
and 1010. 


25. In conclusion, after examining the 
case of the plaintiff — appellant from dif- 
ferent aspects I do not find any merit in the 
appeal, which is, accordingly, dismissed. The 
cross-objection, filed on behalf of defendant- 
respondent No. 2, is allowed and the 
judgment and the decree of the court below 
are modified to the extent that the plaintiffs 
had no right to claim partition of the lands 
covered by khata No. 1002. The parties will 
bear their own costs, so far as this Court 
is concerned. 


S. K. CHOUDHURI, J. :-—— I agree. 
Appeal dismissed; 
Cross-objection allowed. 


emp E aana 
namam 


AIR 1975 PATNA 175 
S. N. P. SINGH, C. J. AND S. K. JHA, J. 
Hussaini Mistri and others, Appellants v. 
Zahiruddin and others, Respondents. 
A. F. A. D. No. 588 of 1969, D/- 26-11- 
1974.* 


(A) Trusts Act (1882), Ss. 88, 90 — Ad- 
vantage gained by co-sharer —- Renewal of 
lease fv co-sharer when lease in favour of 
joint co-sharers subsisting — It will enure to 
the advantage of the other co-sharers. 

A co-sSharer executed a town lease in 
favour of the Deputy Commissioner. On the 
date he executed the lease he was merely a 
co-sharer representing the interest of all the 
co-sharers. The period of lease in favour of 
the joint co-owners was still subsisting and 
there had been no determination or extinc- 
tion of the subsisting lease. The co-sharer 
was not in exclusive possession but was mere- 
ly a co-sharer paying rent and taxes not in 
his own behalf but on behalf of all the co- 
sharers. 

Held, that the Jease in favour of the de- 
fendant co-sharer enured to the benefit of 
the plaintiff co-sharer also and the provisions 
of Section 90 were applicable to the case. 
AIR 1965 SC 295, Followed. (Para 5) 
Cases Referred: Chronological Paras 
(1967) Civil Appeal No. 998 of 1964, DJ- 

23-8-1967 (SC) 5 
AIR 1965 SC 295 = (1964) 6 SCR 192 5 
AIR 1955 NUC (Cal) 2867 5 
AIR 1916 PC 227 = 44 Ind App 30 5 


K. D. De, for Appellants; Muhammed 
Mazhar Hussain, Baijnath Prasad and A. 
Shahabuddin, for Respondents. 


*(Against decision of Kamla Prasad Sinha, 
Addi. Dist. J., Palamau, Daltonganj, DJ- 
17-6-1969). 
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S. K. JHA, J. :— The plaintifis have come 
up in second appeal against a judgment of 
reversal passed by the lower appellate Court. 
Their suit had been decreed by the trial 
Court but has been dismissed by the decree 
of the lower appellate Court. When the case 
was Originally placed for hearing before a 
learned Single Judge of this Court, the ap- 
peal was directed to be placed before a Divi- 
sion Bench, because in his view some ques- 
tions of law of considerable importance were 
involved. Hence this appeal before us. 


2 The facts relating to the case can 
be summed up in a narrow compass — there 
is no controversy with regard to them. The 
appellants’ case, in brief, was that Nazir Mian 
who was the owner of the house in ques- 
tion died in the year 1938, leaving behind a 
son named Najbul Hussain and a daughter 
Masihan Bibi. Both Najbul and Masihan 
came in possession of the house after the 
death of their father. A few years after the 
death of Nazir Mian aforesaid Masihan Bibi 
died leaving behind the plaintiffs as her heirs, 
and thereafter, Najbul Hussain also died leav- 
ing the vendors of defendant No. 1 respond- 
ent No. 1 as his heirs. Masihan Bibi having 
confidence in her brother had left the task 
of payment of rent, etc., in the hands of her 
brother, and she used to pay her quota of the 
rent and taxes to him, and after the death of 
her brother the payment of taxes, etc., used 
to be made by the sons of Najbul Hussain. 
Jafar Mian and other heirs of Najbul Hussain 
sold away their two-thirds interest in the pro- 
perty in suit to defendant No. 1 (respondent 
No. 1) and the remaining one-third share con- 
tinued in possession of the appellants jointly 
with the heirs of Najbul Hussain and after 
the purchase by defendant No. 1, jointly 
with him. Due to the purchase of the por- 
tion of the house by defendant No. 1, who 
is a stranger to the family, difficulty and in- 
convenience was being felt by the appellants, 
and hence this suit for partition, being parti- 
tion Suit No. 63 of 1963, was instituted for 
decreeing the appellants’ suit for partition to 
the extent of their one-third share in the 
house, bearing municipal holding No. 78, 
Ward No. 9, in the town of Daltonganj, duly 
described in Schedule A at the foot of the 
plaint. 


3. The defence of respondent No. 1 
was that the appellants had no cause of 
action for the suit; the suit was barred by 
limitation and adverse possession; the ap- 
pellants could have neither any title nor any 
possession over the house in question; 
Masihan Bibi died during the lifetime of her 
father Nazir Mian and, therefore, had not 
inherited any share in that house. The fur- 
ther defence case was that only WNajbul 
Hussain inherited the house as the exclusive 
owner and plaintiff No. 1 with his family 
members used to live in a different house al- 
together -which was sold away by plaintiff 
No. 1 sometime in the year 1954. There- 
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after, some quarrel arose between plaintiff 
No. 1 and his sons, and plaintiff No. 1 was 
deserted by his sons. He had thereafter to 
take shelter in the house in suit and sub- 
sequently defendant No. 1 purchased the 
house and plaintiff No. 1 was merely allowed 
to occupy a portion of the house as a month- 
iy tenant of defendant No. 1 at a rental of 
Rs. 5/- per month. The entire house, accord- 
ing to the defence case, had been purchased 
by defendant No. 1 from the heirs of Najbul 
Hussain and he in his own right had been 
paying all the taxes and other dues through- 
out. All the allegations of the appellants io 
the contrary were dubbed as being false and 
baseless. 


4. It would thus be seen that the 
bone of contention between the parties was 
as to whether the appellants and defendent 
No. 1 respondent No. 1 were co-sharers liv- 
ing in the house in question or whether plain- 
tiff No. 1 was merely a monthly tenant under 
defendant No. 1 at a monthly rental of 
Rs. 5/-. Both the Courts of fact below have 
recorded concurrent findings to this effect: 
Masihan Bibi died after the death of her 
father Nazir Mian and she and after her 
death her heirs came in joint possession of 
their one-third share in the house as owners 
thereof. The payment of taxes and rent by 
Najibul Hussain and his heirs was made 
jointly on their behalf and on behalf of 
Masihan Bibi afore-mentioned and her heirs, 
and the allegations of defendant No. 1 res- 
pondent No. 1 to the contrary were all false. 
The further finding is that it was also false 
to suggest that the appellants were the ten- 
ants of respondent No. 1. On these findings 
the learned Munsif had decreed the suit for 
partition of the appellants’ one-third share in 
the house property in question. The lower 
appellate Court formulated the following two 
questions for determination in the appeal 
before it: 


(1) “Whether Masihan Bibi wife of plain- 
tiff No. 1 died after the death of her 
father or before his death and, whe- 
ther she: and her heirs acquired in- 
terest in the property to the extent of 
4rd share in the disputed house ?. 


(2) Whether the right, title and interest of 
Masihan Bibi and her heirs i.e. the 
plaintiffs, in the house property in 
question subsisted in spite of the facts 
that rent and taxes were paid by 
Najbul Hussain and his heirs and town 
lease was executed by them and defen- 
dant No. 1-from time to time?” 


On an appraisal of the evidence on record 
the lower appellate Court, agreeing with the 
finding of the trial Court; held that Masihan 
Bibi died after the death of her father Nazir 
Mian and had acquired one-third interest 
underthe Muhammedan Law in the house in 
question’ and she and after her death her 
heirs have been continuing in possession of a 
portion of the house throughout under that 
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claim and not as a tenant from defendant 
No. 1. The lower appellate Court further 
found that the defendant’s allegation of plain- 
tiff No. 1 being a monthly tenant under de- 
fendant No. 1 at a monthly rental of Rupees 
5/- had not at all been substantiated and de- 
fendant No. 1’s further case of seeking pro- 
tection under the provisions of Section 41 of 
the Transfer of Property Act could not be 
upheld. This is for the reason that plaintiff 
No. 1 was the son-in-law of Nazir Mian and 
he was living in the house at the time of the 
purchase and thorough enquiry was necessary 
by the defendant at the time of his purchase 
from his vendor in order to attract the pro- 
visions of Section 41 of the Transfer of Pro- 
perty Act with regard to transfer from an 
ostensible owner. 


5. Although all the findings of fact 
were recorded in favour of the appellants, 
the lower appellate Court thought that the 
execution of town lease by Zahiruddin (res- 
pondent No. 1), who was a purchaser from 
Sheikh Jafar Hussain and Mosommat 
Zubaida Bibi by virtue of sale deeds dated 
21-4-1962 and 14-9-1962, respectively, and 
after his purchase there having been execu- 
tion of a fresh town lease for 30 years be- 
tween him and the Deputy Commissioner, 
Palamau, for and on behalf of the Governor 
of Bihar dated 22-5-1963, amounted to deter- 
mination or extinguishment of the rights of 
the appellants under the old lease of the 14th 
February, 1947 which was also for a period 
of 30 years and the term of which had not 
expired. Although it was held that the ap- 
pellants had a ‘subsisting title as cosharer 
lessees in respect of the property in question 
on the date when the town lease was execut- 
ed in favour of defendant Ne. 1 on 22-5- 
1963, yet placing reliance upon an wn- 
reported decision of the Supreme Court in 
Smt. Lokmani Devi v. Sagarmal Seth (dead) 
and others (Civil Appeal No. 998 of 1964) 
decided on 23-8-1967 (SC) the lower appellate 
Court held that the appellants’ rights as 
co-sharers in respect of the building in ques- 
tion in which they were residing were com- 
pletely wiped out. I am afraid, the learned 
Additional District Judge has not correctly 
appreciated the ratio decidendi of the Supreme 
Court decision in Smt. Lokmani Devi’s case. 
The facts of that case were entirely distinct 
and distinguishable from the facts of the 
instant case. In that case on July 7, 1924 
the Secretary of State for India granted to 
one Rewat Lal a lease for 30 years in respect 
of plot No. 241 forming part of the Palamau 
Estate in the town of Daltonganj at an annual 
rental of Rs. 3/- Rewat Lal constructed a 
residential house on that plot of land. There 
was revenue survey in 1926 and the rents in 
the Palamau Estate were revised, the rent of 
the plot held by Rewat Lal having been revis- 
ed to Rs. 12/- per annum, Rewat Lal declined 
to pay the enhanced rent and remained in 
possession of the plot and the house construc- 
ted thereon as a tenant at sufferance. “In 
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Reorganisation Act, or a part thereof under 
Section 88 or 89 of the. Reorganisation Act. 
Since the Act was not in force in the terri- 
tories comprised in the Union Territory of 
Chandigarh, or any part thereof, no action 
under any provision of the Act could be 
taken in Chandigarh on October 31, 1966. 
If the Act was not in force in the whole or 
any part of the territories comprised in the 
Union Territory of Chandigarh the reference 
to territory in the Act cannot be read as 
reference to Union Territory of Chandigarh 
after the reorganisation, because under Sec- 
tion 88 two conditions are necessary, that is, 
the Act extended or applied to those terri- 
tories and was in force in those territories. 
(Paras 9, 10) 


Further, the Adaptation Order restricted * 


the scope of adaptation only to existing laws, 
that is, the laws which were in force in the 
Union Territory of Chandigarh or a part 
thereof immediately before the appointed day 
and thus excluded every other law. Since the 
g Act was not in force in those territories, the 
manner of adaptation stated in para 4 of the 
Adaptation Order could not be employed to 
adapt the Act to the Union Territory of 
Chandigarh without first applying it to that 
territory. (Para 11) 


Even if it be accepted that the Act ex- 
tended or applied to the territories compris- 
ed in the Union Territory of Chandigarh be- 
cause these territories formed part of the 
‘existing State of Punjab’, the Act was not 
in force in these territories as no notification 
under S. 2 (j) declaring these territories to be 
urban area was ever issued. Therefore, under 
Section 88 of the Reorganisation Act, the 
term ‘Union Territory of Chandigarh’ can- 
not be read in place of ‘Punjab’ in Section 2 
(1) of the Act. (Case law discussed), 

(Para 9) 

- Therefore, the notification of the Cen- 
Š tral Government dated October 13, 1972, by 
which the E. P. Urban Rent Restriction Act 
had been applied to the Union Territory of 
Chandigarh was invalid, Hence the Act had 
not been brought into force in the Union 
Territory of Chandigarh or any part thereof. 
(Para 16) 

Cases Referred : Chronological Paras 
AIR 1971 Punj 181 = ILR (1972) 2 Punj 


and Har 498 = 1971 Cri LJ 781 15 
ILR (1971) 1 Punj and Har 194 = 1970 
Serv LR 776 15 
AIR 1969 Punj 12 = ILR (1969) 2 Punj 
and Har 23 15 
E 2 Punj 344 = 1964 Cur LJ 
15 

AIR 1957 SC 510 = 1957 SCR 605 8 
AIR 1957 SC 517 = 1957 SCR 745 9 
~wAIR 1952 Al] 500 = 1952 All LJ 157 7 
AIR 1948 East Punj 47 = 50 Pun LR 87 6 
(1906) 1 Ir R 303 6 
(1904) 2 KB 903 = 73 LIKB 951 6 
1903 AC 320 = 72 LIKB 693 6 
1894 AC 576 = 63 LIMC 242 6 
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Harkishan Singh v. Union of India (FB) (Tuli J.) 


[Prs. 1-2] P. & H. 161 


1873) 8 OB 400 = 42 LIMC 155 6 
rey SALT 428 = 35 JP 342 6 

J. S. Chawla with Harbhagwan Singh 
and Kulwant Chowdhry, for Petitioner; 
Anand Swaroop, Sr. Advocate with R. S. 
Mittal and K. G. Chowdhry (for Nos. 1 
and 2) and G. C. Mittal with R. L. Batta 
and S. K. Jain and Arun Jain (for No. 3), 
for Respondents. 


BAL. RAJ TULI, J. :— These two writ 
petitions (Civil Writs Nos. 266 and 1924 of 
1974) will be disposed of by this judgment 
as they raise a common question of law. 


2. The facts of C. W. 266 of 1974, 
briefly stated, are that the petitioner, Dr. 
Harkishan Singh, his wife and two sons, pur- 
chased - shop-cum-flat No. 7, Sector 8-B, 
Chandigarh, from Lt. Col. Surjit Singh Padda 
by means of a registered sale deed dated 
October 13, 1971. At that time, Tara Chand 
Jain, respondent 3, was the tenant of those 
premises and he attorned as a tenant to the 
petitioner. The rent of the premises was 
Rs. 300/- per mensem which he paid from 
November, 1971 to February, 1972, to the 
petitioner. The petitioner, his two sons and 
his wife, terminated the tenancy by issuing a 
notice under Section 106 of the Transfer of 
Property Act to respondent 3 and, on his 
failure to vacate the premises, they filed a 
suit for his ejectment and recovery of arrears 
of rent and damages on May 12, 1972. The 
plea raised by respondent 3 was that he had 
attorned only to the petitioner and not to 
his wife and sons. He also resisted the suit 
on other grounds but the learned Senior 
Subordinate Judge passed a decree for his 
ejectment on July 25, 1973. Against that 
decree, respondent 3 filed an appeal which 
was dismissed by the learned District Judge 
on December 1, 1973. In fhe meanwhile, 
the petitioner had sued out execution of the 
decree in his favour to which respondent 3 
raised objections, The execution application 
was dismissed by the learned Senior Subor- 
dinate Judge on November 9, 1973, on the 
ground that it had become wunexecutable 
under Section 13 of the East Punjab Urban 
Rent Restriction Act (hereinafter referred to 
as the Act), which had been applied to the 
Union Territory of Chandigarh by notifica- 
tion of the Central Government dated Octo- 
ber 13, 1972, published in the Government 
of India Gazette dated November 4, 1972, 
and Chandigarh Administration Gazette (Ex- 
traordinary) dated November 28, 1972. The 
validity of that notification has been challeng- 
ed by the petitioner on the following grounds: 


1. That the erstwhile State of Punjab 
had decided to exempt Chandigarh for 25 
years from the operation of the Act and some 
other Acts under which tax on land or build- 
ings could be imposed and this decision was 
notified by means of a Press Note dated 
May 23, 1959. In view of that decision, the 
Central Government was estopped from ap- 
plying the Act to Chandigarh prior to 1948. 
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2. That by virtue of Section 89 of the 
Punjab Re-organisation Act, 1966 (herein- 
after referred to as the Re-organisation Act), 
the Central Government was empowered to 
adapt any law made before the appointed 
day for the purpose of facilitating its applica- 
tion to the Union Territory of Chandigarh 
and in exercise of that power the Central 
Government issued the Punjab Reorganisa- 
tion Act, 1966 (Chandigarh) (Adaptation of 
Laws of State and Concurrent Subjects) 
Order, 1968 (hereinafter referred to as the 
Adaptation Order), by notification dated 
November 20, 1968, which was published in 
the Chandigarh Administration Gazette (Ex- 
traordinary) dated November 21, 1968, but 
under that Order the Act could not be adapt- 
ed for application to the Union Territory of 
Chandigarh, in view of the definition of ‘ex- 
isting law’ in para 2 (1) (b) of that Order. 

3. At the hearing the learned counsel 
for the petitioner has confined his arguments 
only to point No. 2 and has not pressed point 
No. 1 at all and we have, therefore, to deter- 
mine whether there is any substance in point 
No. 2, without expressing any opinion on 
point No. 1. 


4, In order to decide this matter, it 
is necessary to set out the relevant provi- 
sions of the Re-organisation Act which are 
Sections 87, 88 and 89. These provisions 
read as under :— 


“Section 87. Power 
ments to Chandigarh. 


The Central (Government may, by noti- 
fication in the Official Gazette, extend with 
such restrictions or modifications as it thinks 
fit, to the Union Territory of Chandigarh any 
enactment which is in force in a State at the 
date of the notification 

Section 88. Territorial extent of laws. 

The provisions of Part II shall not be 
deemed to have effected any change in the 
territories to which any law in force im- 
mediately before the appointed day extends 
or applies, and territorial references in any 
such law to the State of Punjab shall, until 
otherwise provided by a competent Legislature 
or other competent authority, be construed 
as meaning the territories within that State 
immediately before the appointed day, 

Section 89. Power to adapt laws. 


For the purpose of facilitating the ap- 
plication in relation to the State of Punjab 
or Haryana or to the Union territory of 
Himachal Pradesh or Chandigarh of any law 
made before the appointed day, the appro- 
priate Government may, before the expira- 
tion of two years from that day, by order, 
make such adaptations and modifications of 
the law, whether by way of repeal or amend- 
ment, as may be necessary or expedient, and 
thereupon every such law shall have effect 
subject to the adaptations and modifications 
so made until altered, repealed or amended 
by a competent legislature or other compe- 
tent authority. 


to extend enact- 


a“ 
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Explanation.— In this section, the expres- 
sion ‘appropriate Government’ means— 

(a) as respects any law relating to a 
matter enumerated in the Union List, the Cen- 
tral Government; and 

(b) as respects any other law,— 

(i) in its application to a State, the State 
Government, and 

(ii) in its application to a Union territory, 
the Central Government.” 

5. The relevant provisions of the 
Adaptation Order are as under :— 

“1 (1). This Order may be called the 
Punjab Re-organisation (Chandigarh) (Ad- 
aptation of Laws on State and Concurrent 
Subjects) Order, 1968. 

(2) It shall be deemed to have come into 
force on the ist day of November, 1966. 

2 (1) In this Order— l 

(a) ‘appointed day’ means the Ist day of 
November, 1966; 
(b) ‘existing law’ means any State Act or 


Provincial Act in force immediately .- 


before the appointed day in the whole 
or any part of the territories now 
comprised in the Union Territory of 
Chandigarh and includes any tule, 
order, bye-law, scheme, notification or 
other instrument made under such 
State Act or Provincial Act, but does 
not include any law relating to a 
matter enumerated in the Union List: 
‘Law has the same meaning as in 
clause (g) of Section 2 of the Punjab 
Reorganisation Act, 1966. 

(2) The General Clauses Act, 1897, ap- 
plies for the interpretation of this Order as 


it applies for the interpretation of a Cen- 
tral Act. 


_ (3) As from the appointed day, the exist- 
ing laws and the Central Acts mentioned in 
the Schedule to this Order shall, until altered, 
repealed or amended by a competent 
legislature or other competent authority, 
have effect subject to the adaptations and 
modifications directed by the Schedule 
or, if it is so directed shall stand repealed. 
4. Whenever an expression mention- 
ed in column I of the Table hereunder 
printed, occurs (otherwise than in a title 
or preamble or in a citation or descrip- 
tion of an enactment) in an existing law, 
whether an Act mentioned in the Sche- 
dule to this Order or not, then, in the 
application of that law to the Union Ter- 
ritory of Chandigarh, or as the case may 
be, to any part thereof, unless that ex- 
pression is by this Order expressly di- 
rected to be otherwise adapted or modi- 
fied or to be omitted, or unless the con- 
text otherwise requires, there shall be 
substituted therefor the 
opposite to it in column 2 of the said 
Table, and there shall also be made in 
any sentence in which that expression 
occurs, such consequential amendments 
as the rules of grammar may require: 


(c) 


expression set 
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1. Punjab State } Union 
State of Punjab; ) Territory of 
whole of Punjab State. ) Chandigarh. 
or Punjab where it refers to } 
the State of Punjab. j 
2, Punjab Government; ) Central 
Government of Punjab: ) Government. 
Government of the State of ) 
Punjab. ) 
State Government: ) 
State Government of Punjab. ) 
3. High Court of Punjab; y High Court of Punjab 
Punjab High Court. ) and Haryana.” 


From para. 4 of the Adaptation Order, it 
is quite clear that only ‘existing law’, as 
defined in para. 2 (1) (b) of the Order, 
could be adapted for application to the 
Union Territory of Chandigarh. It is, 
therefore, to be determined whether the 
Act was in force in the whole or any part 
of the territories now comprised in the 
Union Territory of Chandigarh immedi- 
ately before the appointed day, that is, 
November 1, 1966. There is no manner of 
doubt that according to Section 1 (2) of 
the Act, it extended to all urban areas in 
the ‘existing State of Punjab’, as defined 
in Section 2 (j) of the Act, and came into 
force therein at once, that is, on March 
25, 1949, when it was published in the 
Punjab Government Gazette, under Sec- 
tion 1 (3) of the Act. The Act was cap- 
able of being brought into force in any 
other urban area of the State by a noti- 
fication issued by the State Government. 
No such notification was ever issued be- 
fore November 1, 1966, enforcing the 
Act in the whole or any part of the terri- 


_ }tories now comprised in the Union Terri- 


y 


tory of Chandigarh, by declaring the 
same as urban area under Section 2 (i) 
of the Act or by constituting a municipal 
committee or a town committee or a noti- 
fied area committee for these territories. 
The Act was, therefore, not in force in 
the whole or any part of the territories 
now comprised in the Union Territory of 
Chandigarh immediately before the ap- 
pointed day. Under Section 88 of the Re- 
organisation Act, any law in force imme- 
diately before the appointed day in any 
territory forming part of the ‘existing 
State of Punjab’ was to continue to apply 
to that part of the territory even after 
reorganisation so as to maintain the con- 
tinuity of the laws that were applicable 
in the territories of the ‘existing State of 
Punjab’ which were being divided into 
four successor States, ‘Law’ has been de- 
fined in Section 2 (g) of the Reorganisa-~- 
tion Act as any Act, Rule, Regulation ete., 
having the force of law in the whole or 


any part of the territories of the ‘existing 


State of Punjab’. As I understand Section 
88 of the Reorganisation Act, it maintains 
the continuity of the Jaws which were in 
force in any part of the territory and 
does not enact that any law which appli- 
ed to a part of the territories of the 
‘existing State of Punjab’ was to extend 
to the entire territories comprised in the 
‘existing State of Punjab’ and thus to all 
the successor States because of reorga-~ 
nisation. Section 88 only continued the 
laws in force in such territories in which 
they were in force immediately before 
the appointed day and did not enact them 
for any other territory of the ‘existing 
State of Punjab’ wherein they were not in 
force before the reorganisation. In other 
words S. 88 did not enact any law; it only 
continued the laws in the territories in 
which they were already in force imme- 
diately before the appointed day. 


6. The arguments by the learned 
counsel for the parties have centred 
round the meaning of the words ‘in force’. 
The learned counsel for the petitioner 
maintains that ‘in force’ means actually 
in operation in a territory so that action 
could be taken under it and not merely 
that the State legislature had enacted it: 
without making it operative in that ter- 
ritory. In Stroud’s Judicial Dictionary, 
Third Edition, Volume 2, the meanings of 
the phrase ‘in force’ have been given as 
under:— 

“In force. 


(1) A beerhouse licence ‘in force’ on 
ist May, 1869 (S. 19, Wine and Beerhouse 
Act, 1869 (32 & 33 Vict., c. 27)), means 
a licence in existence on that date and 
which has continued and remains in ex- 
istence at the time application is made 
for its RENEWAL (Hargreaves v. Daw- 
son, (1871) 24 LT 428 R. v. Curzon, (1873) 
8 QB 400); and this is so whether the 
application is under that section or is for 
a transfer under Section 14, Alehouse 
Act, 1828 (9 Geo 4, c. 61) (Freer v. Mur- 
ray, (1894) AC 576; applied in Tower Jus~ 
tices v. Chambers, (1904) 2 KB 903: dis- 
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or aaa in Igoe v. Shann, (1903) AC 


(2) In the interpretation of ‘Sanitary 
Acts’ in S. 2, Public Health (Ireland) Act, 
1878 (41 & 42) Vict, ce 52) “in force” 
means ‘in force for the time being’ (S. 31, 
Public Health (Ireland) Act, 1896 (59 & 
60 Vict., c. 54). It is submitted that this is 
the general meaning. 

(3) An absolute order for sale by the 
Land Judge is not ‘in force’ within Sec- 
tion 48 (4), Irish Land Act, 1903 (3 Edw. 
7, c 37), if a stay has been put upon the 
laa (Re Howlin, (1906) 1 Ir R 


(4) A section of an Act may be in 

operation without being in force, eg. 
Section 86 of the Agriculture Act, -1947 
(10 & 11 Geo, 6, c. 48), was brought into 
operation on October 1 1947, although it 
was not to be treated as being in force 
until an order was made.” 
In Sunder Lal v. Faqir Chand, AIR 1948 
East Punj 47, a learned Single Judge 
interpreted sub-sections (2) and (3) of 
Section 1 of the Punjab Urban Rent Res- 
triction Act (10 of 1941). Sub-section (2) 
of Section 1 extended that Act to all 
urban areas in the Punjab with the pro- 
viso that “nothing herein contained shall 
be deemed to affect the regulation of 
house accommodation in any Cantonment 
area”, Sub-section (3) of Section 1 read 
as follows:— i 


“It shall come into force such 


in 


- urban areas and on such dates as the Pro- 


vincial Government may, by notification 
in the Official Gazette, appoint in this 
behalf, and shall remain in force in each 


_ such area for five years from the date of 


_tion (2) of Section 1, 


its enforcement in that area unless such 
period is extended by a resolution of the 
Punjab Legislative Assembly.” 

The argument advanced before the learn- 
ed Judge was that according to sub-sec- 
the Act did not 


‘apply to any Cantonment Area and that 


æ- 


notwithstanding sub-section (3) of Sec- 
tion 1, the Provincial Government had no 
power to extend its provisions to any 
Cantonment. The contention was held to 
be wholly untenable for the reasons stat- 
ed in ‘the following para. of the judg- 
ment:— 

"From what I have said above, it 
will be seen that the words of sub-section 
(2) are quite different from those used in 
the first part of sub-section (3). All that 
sub-section (2) lays down is that the Act 
extends to all urban areas in the Punjab, 
but it is provided in sub-section (3) that 
in order that it shall come into force in 
any such urban area a notification to this 
effect in the Official Gazette by the Pro- 
vincial Government is essential and that 
the date of the enforcement in the urban 
area included in the notification will be 
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the date of the notification. It need 
not be pointed out that there is consider- 
able difference between an enactment 
extending to a particular area and its 
coming into force in that area and that 
the term ‘extends’ is not quite analogous 
to the phrase ‘Shall come into force’, 
When it is laid down im an enactment 
that it extends to the whole of a country 
or a part of it, it does not necessarily 
mean that it is also in force therein, par~ 
ticularly when there is an express provi- 
sion that before it can come into force, 
something further, such as the issue of 
a notification, is to be done, It may also 
be mentioned that even if it be conceded 
for the sake of argument that the term 
‘extends’, when used in an enactment 
without any qualification, can be consi- 
dered as analogous to the phrase ‘shall 
come into force’, when they appear in 
two sub-~-sections of the same section deal- 
ing with the applicability of the enact- 
ment, of which the section forms part, 
obviously they cannot mean the same 
thing, This is one of the fundamental 
principles governing the construction of 
statutes. Reference in this connection 


‘may be made to p. 322 of the Maxwell on 


Interpretation of Statutes wherein it is 
stated that when analogous words are 
used, each may be presumed to be sus- 
ceptible of a separate and distinct mean- 
ing, for the Legislature is not supposed to 
use .words without a meaning. Reading 
therefore sub-section (2) of the Section 1 
with sub-section (3) of the section my 
opinion is that the intention of the Legis- 
lature was to provide the Government 
with a ready-made law and to empower 
it to bring that law into force in any 
Hoe area and from any date that it may 
ike.” i 


These observations clearly indicate that 
even if any Act extends to the entire 
State but it can be brought into force in 
any part thereof by a notification in the 
Official Gazette, such a notification is a 
condition precedent to the enforcement 
of the Act in the area for which notifi- 
cation is or has to be made. 


7. °” A Division Bench of the Alla- 
habad High Court in L. Kedar Nath v. 
L. Kishan Lal, AIR 1952 All 500, observ~ 
ed as follows: — 


“Qua a particular area to which the 
Act (U. P, (Temporary) Control of Rent 
and Eviction Act, 1947) is applied under 
sub-section (2-A) of Section 1 of the Act 
‘the date of commencement of the Act’ is 
the date on which it is so applied, Before 
the Act was applied to this area, it was 
non-existent so far as that area was con- 
cerned. On the day it was applied, the 
.Act took its birth in that area and com- 
menced: in it.” t 


*; 
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8. The matter has been put be- 
yond doubt by the Supreme Court in two 
judgments which may now be considered. 
In Sardar Inder Singh v. The State of 
Rajasthan, AIR 1957 SC 510, the point for 
consideration was whether Rajasthan 
(Protection of Tenants) Amendment Act 


(10 of 1954), was bad as it purported to - 


extend the life of Ordinance No. IX of 
1949 after the said Ordinance had al- 
ready become dead. Their Lordships 
drew the distinction between delegated 
legislation and conditional legislation in 
para. 9 of the report and came to the con- 
clusion that— 


“a provision in a statute conferring 
a power on an outside authority to bring 
it into force at such time as it might, in 
its own discretion, determine, is condi- 
tional and not delegated legislation, and 
that it will be valid, unless there is in 
the Constitution Act any limitation on its 
power to enact such a legislation.” 


It was contended before the Supreme 


Court by the petitioners that while it may 
be competent to the legislature to leave 
it to an outside authority to decide when 
an enactment might, be brought into 
force, it is not competent to it to autho- 
rise that authority to extend the life of 
the Act beyond the period fixed therein. 
Dealing with this contention, their Lord- 
ships observed:— 


"On principle, it is difficult to see 
why if the one is competent, the other is 
not. The reason for upholding a legisla- 
tive provision authorising an outside au- 
thority to bring an Act into force at such 
time as it may determine is that it must 
depend on the facts as they may exist at 
a given point of time whether the law 
should then be made to operate, and that 
the decision of such an issue is best left 
to an executive authority. Such legisla- 
tion is termed conditional, because the 
Legislature has itself made the law in 
all its completeness as regards ‘place, 
person, laws, powers, leaving nothing 
for an outside authority to legislate on, 
the only function assigned to it being to 
bring the law into operation at such time 
as it might decide, And it can make no 
difference in the character of a legisla- 
tion as a conditional one that the Legis- 
lature, after itself enacting the law and 
fixing, on a consideration of the facts as 
they might have then existed, the period 
of its. duration, confers a power on an 
outside authority to extend its operation 
for a further period if it is satisfied that 


. the state of facts which called forth the 


legislation continues to subsist.” 

From these observations, it follows that 
unless an Act is brought into operation in 
a particular area, it does not become ‘in 
force’ therein. ` : 
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9, The judgment in State of Bom- 
bay v. Salat Pragji Karamsi, AIR 1957 
SC 517, makes this point clearer still, 
The relevant observations are to be found 
in para, 13 of the report which read as 
under: 


“It was then contended that by the 
mere application of the Bombay Act 
{Bombay Prevention of Gambling Act, 
IV of 1887), to Kutch it became operative 
and came into force in the whole -of 
Kutch. This argument suffers from the 
infirmity that in its application to Kutch 
Section 1 of the Bombay Act would have 
to be excluded which would be an incor- 
rect way of looking at the question, The 
true position is that the whole of the Act 
including amended Section 1 as given 
above, became applicable to Kutch and, 
therefore, a notification was necessary 
before it could be brought into force in 
any part of Kutch. It was applied to 
Kutch, but its provisions were not in ope- 
ration before the notification.” 

(Emphasis supplied). 

These observations leave no room for 
doubt that the meaning of the term ‘in 
force’ is ‘in actual operation’, that is, 
action can be taken ainder the Act in 
accordance with its provisions, Since the 
Act was not in force in the territories 
now comprised in the Union Territory of 
Chandigarh, or any part thereof, no ac- 
tion under any provision of the Act could 
be taken in Chandigarh on October 31, 
1966. If the Act was not in force in the 
whole or any part of the territories now 
comprised in the Union Territory of 
Chandigarh, as I have held above, the 
references to territory in the Act cannot 
be read as references to Union Territory 
of Chandigarh after the reorganisation, 
because under Section 88, two conditions 
are necessary, that is, the Act extended 
or applied to those territories and was in 
force in those territories. Even if it be 
accepted that the Act extended or appli- 
ed to the territories now comprised in| 
the Union Territory of Chandigarh þe- 
cause these territories formed part of the 
‘existing State of Punjab’, the Act was 
not in force in these territories as no 
notification under Section 2 (j) declaring 
these territories to be urban area was 
ever issued, For this reason, under Sec- 
tion 88 of the Reorganisation Act, the 
term ‘Union Territory of Chandigarh’ 
cannot be read in place of ‘Punjab’ in 
Section 2 (1) of the Act. 


16. ‘Shri Anand Swarup, the learn- 
ed counsel for the Union of India, has 
stressed that ‘any law in force’ in Section 
88 means any enacted law whether or not 
it applied or had been brought into force 
in the territories now comprised in . the 


Ca 
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Union Territory of Chandigarh or a part 
thereof. I regret my inability to agree to 
this submission. To the reasons already 
stated above, I have only to add that the 
law, as defined in Section 2 (g) pf the Re- 
Organisation Act, means any Act ete., 
having the force of law. If that was the 
meaning to be given to the word ‘law’, 
there was no necessity for the legislature 
to use the words ‘in force’ after law. 
These two words have to be given a 
meaning and the only meaning that can 
be given is that such a law must have 
been in actual operation in the territories 
now comprised in the Union Territory of 
(Chandigarh or a part thereof, Only then 
this Act could be said to have had the 
force of law or to have been in force in 
those territories and could have been 
adapted for facilitating its application to 
the Union Territory of Chandigarh, as 
constituted under the Reorganisation 
Act, or a part thereof under Section 88 or 
89 of the Reorganisation Act. 


1i. Shri G. C. Mittal, the learned 
counsel for the tenant-respondent, has 
urged that any law which had been made 
by the ‘existing State of Punjab’ before 
the appointed day could be adapted under 
Section 89 of the Reorganisation Act, 
irrespective of the fact whether it appli- 
ed to those territories immediately before 
the appointed day or not. This submission 
calls for no decision in this case because 
the Adaptation Order restricted the scope 
of adaptation only to existing laws, that 
is, the laws which were in force in the 
Union Territory of Chandigarh or a part 
thereof immediately before the appointed 
day and thus excluded every other law. 
Since the Act was not in force in those 
territories, the manner of adaptation 
stated in para. 4 of the Adaptation Order 
could not be employed to adapt the Act 
to the Union Territory of Chandigarh 
without first applying it to that territory. 
In order to apply the Act to the Union 
Territory of Chandigarh, a nctification 
had to be issued in the Official Gazette 
under Section 87 of the Reorganisation 
Act. In any case, para. 4 of the Adapta- 
tion Order only adapted those laws 
which answered the description of exist- 
Jing law, as defined in para. 2 (1) (b) of 
the Order, and not any other law which 
was in force in any part of the erstwhile 
State of Punjab but was not in force in 
the whole or any part of the territories 
comprised in the Union Territory of 
Chandigarh with effect from November 1, 
1966. 


12. The learned counsel for the 
respondents have placed great reliance on 
Section 88 of the Reorganisation Act and 
have urged that according to that section 
territorial references in any Act have to 
be read as references to all the successor 
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States, that is, State of Punjab, State of 
Haryana, Union Territory of Himachal 
Pradesh in respect of the transferred 
areas and the Union Territory of Chandi- 
garh, irrespective of the provisions of 
Section 89 of the Reorganisation -Act or 
the Adaptation Order. I regret my inabi- 
lity to agree to this submission. In my 
opinion, all that Section 88 of the Re- 
organisation Act means is that any law 
which was in force immediately before 
the appointed day in the erstwhile State 
of Punjab or any part thereof was to con- 
tinue to apply to those territories irres- 
pective of the reorganisation of that State 
Into four successor States, For example, 
if any law was in force in the district of 
Ludhiana only immediately before the 
appointed day, and not in any other part 
of the State, it continued to remain in 
force in that district and did not extend 
to all the successor States because of the 
reorganisation. A fortiori I am of the 
opinion that since the Act did not apply 
to or was not in force in the territories 
now comprised in the Union Territory of 
Chandigarh, immediately before the ap- 
pointed day, reference to Punjab in Sec- 
tion 1 (2) of the Act cannot be read as 
Union Territory of Chandigarh nor could 
this Act be adapted under Section 89 of 
the Reorganisation Act for facilitating 
its application to the Union Territory of 
Chandigarh or any part thereof. The Act 
had first to be applied to the Union Ter- 
ritory of Chandigarh or any part thereof 
by a notification in the Official Gazette 
by the Central Government under Section 
87 of the Reorganisation Act with the 
necessary adaptation. 


13. Sri G. C. Mittal has then sub- 
mitted that the definition of law in Sec- 
tion 2 (g) of the Reorganisation Act, 
which applies to the interpretation of the 
word ‘law’ in the Adaptation Order, in- 
cludes any enactment etc., which had the 
force of law immediately before the ap- 
pointed day in the whole or any part of 
‘the existing State of Punjab’ and since 
the Act was in force in a part of ‘the ex- 
isting State of Punjab’ immediately be- 
fore the appointed day, it became auto- 
matically applicable to the Union Terri- 
tory of Chandigarh by virtue of Section 
88 of the Reorganisation Act, even if it 
did not apply to that territory immedi- 
ately before the appointed dav. I have no 
hesitation in rejecting this argument be- 
cause, in my opinion, Section 88 of the 
Reorganisation Act only continued the 
application of the laws to such territories 
comprised in the ‘existing State of Pun- 
jab’, to which they were applicable im- 
mediately before the appointed day and 
did not extend or apply any law, which 
was in force in a part of that State, to 
the territories of the successor States 
even if it was not in force in those terri- 
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tories immediately before the appointed 
day. In other words, Section 88 did not 
enact laws for the successor States but 
continued the application of the existing 
laws to the territories of those Staies 
wherever they were applicable. 


14. 
made very strenuously that Section 2 (i) 
of the Act shows that the Act was in 
force in the entire State of Punjab as it 
could be made applicable to any terri- 
tory by the State Government declaring 
it to be an urban area by notification. 
This submission has no merit and does 
not require any serious consideration. 
The definition clause does not relate to 
the extent or applicability of the Act- to 
a territory. For that purpose reference 
has to be made to the provision of. the 
statute preseribing its extent. The defini- 
tion of ‘urban area’ in Section 2 (i) of the 
Act only empowers the State Government 
to declare any area to be urban and it is 
only after that declaration that the Act 
will come into force in that area, Until 
such a declaration is made, the Act can- 
not be said to be in force in that area. It 
can also not be said that Section 2 (j) of 
the Act was in force in the entire State 
of Punjab as it existed. before the ap- 
pointed day but. the other provisions of 
the Act were not applicable. The argu- 
ment can be met in a simple way by ask- 
ing: Could anybody say on October 31, 
1966, that the Act was in force in the 
territories now comprised in the Union 
Territory of Chandigarh so that an action 
under any provision of the Act could pe 
taken with regard to the various kinds of 
buildings and rented lands to which it 
applied? Even the learned counsel for 
the respondents had to concede’ that no 
action or proceedings could be taken 
under the Act with regard to any build- 
ing or rented land in the territories now 
comprised in the Union Territory of 
Chandigarh prior to the appointed day 
but itis emphasised that it could be made 
applicable to Chandigarh by a declara- 
tion, Merely because an Act is capable of 
being applied to any territory does not 
mean that it is in force in that territory 
before it is applied in accordance with 
the‘ statutory provision. I, therefore, find 
no merit in this submission as well, 


15. It has then been pointed out 
that the Act, as adapted by the Chandi- 
garh Administration, has been printed in 
Chandigarh Code, Volume II, which 
shows that it has been made applicable to 
the Union Territory of Chandigarh. In 
the Act, as adapted, Section 1 (2) reads— 


“Section 1 (2). It extends to all urban 
areas in Union Territory of Chandigarh, 
but nothing -herein contained shall be 
deemed to affect the regulation of house 
accommodation in any Cantonment area.” 


- area administered by a municipal 


A submission has also been - 


Harkishan Singh v. Union of India (FB) (Tuli J.) [Prs. 13-17] P.& H. 167 


Section 2 (j). ‘Urban area’ means any 
com- 
mittee, a cantonment board, a town 
committee or a notified area committee or 
any area declared by the Central Gov- 
ernment by notification to be urban for 
the purpose of this Act.’ 

In Section 3, ‘Central Government’ has 
been substituted for ‘State Government’. 
In short, necessary changes have been 
made in the Act in accordance with para, 
4 of the Adaptation Order but, in my 
opinion, this adaptation is without autho- 
rity and the printing of the Adapted Act 
in the Chandigarh Code is no ground to 
hold that the Act was in force in the 
Union Territory of Chandigarh immedi- 
ately before the appointed day. Reliance 
has been placed by Shri Anand Swarup, 
the learned counsel for respondents 1 and 
2, on Hari Chand v. Niranjan Singh, ILR 
(1964) 2 Punj 344, Shri Laxmi Cotton 
Traders Pvt. Ltd. v. The State of Har- 
yana, ILR (1969) 2 Punj & Har 23 = (AIR 
1969 Punj 12); The State _ of Haryana v. 
Dev Dutt Gupta, ILR (1971) 1 Punj & Har 
194 and Jarnail Singh v. The Union Ter- 
ritory of Chandigarh, ILR (1972) 2 Punj 
& Har 498 = (AIR 1971 Punj 181) but no 
such point was involved in or decided by 
those cases and they are clearly distin- 
guishable and afford no help for the de- 
cision of the point of law with which we 
are faced. 


16. For the reasons given above, 
this petition is accepted and the notifica- 
tion of the Central Government dated 
October 13, 1972, published in the Gov- 
ernment of India Gazette dated Novem- 
ber 4, 1972, and Chandigarh Administra- 
tion Gazétte (Extraordinary) dated Nov- 
ember 28, 1972, is hereby quashed and it 
is held that the Act has not been brought 
into force in the Union Territory of 
Chandigarh or any part thereof. In view 
of the difficult nature of the point of law 
involved, the parties are left to bear their 
own costs. 

1%. C. W. 1924 of 1974 is by Build- 
ing Owners’ Association, Chandigarh, and 
some individual owners of houses, and it 
has been opposed by the Union of India, 
Chandigarh Administration and an asso- 
ciation of tenants. The only point can- 
vassed in this writ petition is about the 
validity of the notification which has been 
quashed in C. W. 266 of 1974. This peti- 
tion is also allowed in the same terms and 
the parties. are left to bear their own 
costs, 

R. S. NARULA, C. J. :— I agree. 

BHOPINDER SINGH DHILLON, jJ.:— 
I also agree, 
Petitions allowed, 
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FULL BENCH 


R. S. NARULA, C. J., BAL RAJ TULI 
AND A. D. KOSHAL, JJ 

Durga Dass and others, Appellants v. 
Dharam Vir and others, Respondents. 

Letters Patent Appeal No. 716- of 
1973, D/- 12-9-1974.* 

(A) Punjab Town Improvement Act 
(4 of 1922), Ss. 4, 5, 8 — Election of 3 
trustees by Municipal Committee — Pro- 
cedure for — Every member of the Muni- 
cipal Committee has a right to vote for 
each trustee. 1974 Cur LJ 37, Reversed. 


Election is a process by which repre- 
sentatives of a body are chosen for hold- 
ing public offices by majority of votes. 
There is no normal mode of election. The 
Legislature has to provide it in each case. 
There is no uniform procedure for elec- 
tions and all Acts dealing with election 
to various bodies prescribe different 
modes of election. 


Where no mode of election is pres- 
cribed and the provision made is that the 
members will be elected by a particular 
electorate, the method to be adopted will 
be such as will afford each elector a vote 
in respect of election to each seat because 
every voter has a right to vote on each 
matter brought before the electorate for 
consideration, 


Where, as in the instant case, three 
persons were to be elected as trustees by 
the Municipal Committee, each has the 
Tight to vote for electing a member of 
the Municipal Committee for each seat 
of trustee on the Improvement Trust to 
represent the Municipal Committee and 
not for all the 3 seats of trustees toge- 
ther. 1974 Cur LJ 166, Approved; 1974 
Cur LJ 37, Reversed. (Paras 4, 5) 


(B) Constitution of India, Art. 226 — 
Maintainability of writ petition — Elec- 
tion of Trustees by Municipality —Mode 
of election adopted by majority — Whe- 
ther minority members can challenge the 
same by writ petition. (Punjab Municipal 
Act (3 of 1911), S. 29). 


Although every matter brought be- 
fore the meeting of the Municipal Com- 
mittee is to be decided by majority of the 
votes of the members present, yet where 
a point of law arises on which there is 
“difference of opinion, the majority votes 
of the members of the Committee will 
not be decisive and such matter can be 
brought for judicial scrutiny before a 
Court. . 


*(Decided by Full Bench from judgment 
of P. C. Jain, J. reported 1974 Cur LT 


37.) 
BS/BS/A454/75/AGT 
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Thus the decision of the majority of 
the members with regard to the mode of 
election cannot be held to be immune 
from judicial review in a petition under 
Article 226 of the Constitution. AIR 1953 
Mad 510, Dist, (Para 8) 
Cases Referred: Chronological Paras 
1974 Cur LJ 166 = 1974 Rev LR 118 1 
AIR 1953 Mad 510 = (1953) 1 Mad LJ 252 


6 

K. C. Puri with R. S. Dhillon, for 

Appellants; G. C. Mital with Arun Jain, 
for Respondents. 


B, R. TULI, J.:— This appeal under 
Clause 10 of the Letters Patent is direct- 
ed against the judgment and order dated 
September 28, 1973, of a learned Single 
Judge of this Court allowing the writ 
petition of rêspondents 1 to 6 and setting 
aside the election of the appellants as the 
representatives of the Municipal Commit- 
tee, Kot Kapura, for being appointed 
members of the Kot Kapura Improvement 
Trust under Section 5 (4) of the Punjab 
Town Improvement Act, 1922 ‘(herein- 
after called the ‘Act’). The learned Sin- 
gle Judge decided two petitions under 
Article 226 of the Constitution of India 
(C. W. No. 1613 of 1973 Dharam Vir v. 
Municipal Committee, Kot Kapura and C. 
W. No. 2189 of 1973 Sohan Lal Ahuja 
v. Dev Mittar Ahuja) by his judgment 
and order dated September 28, 1973, 
which has since been reported as Dharam 
Vir v. Municipal Committee, Kot Kapura 
1974 Cur LJ 37. Both the writ petitions 
were allowed and the election of 3 mem- 
bers of the Municipal Commiitee in each 
case for appointment as members of the 
Improvement Trust was set aside. An 
appeal under Clause 10 of the Letters 
Patent filed against the judgment in C. 
W. No. 2189 of 1973 was accepted by a 
Division Bench of this Court on Novem- 
ber 29, 1973, and is reported as Dev Mit- 
tar Ahuja v. Sohan Lal Ahuja, 1974 Cur 
LJ 166. The present appeal under Clause 
10 of the Letters Patent has been filed 
by Durga Dass and others (respondents 
in C. W. 1613 of 1973), and it came up 
for hearing before my learned brother 
Narula, J., (as my Lord the Chief Justice 
then was) and myself on April 2, 1974, 
when the learned counsel for respondents 
1 to 6 submitted that the decision of the 
Division Bench in Dev Mittar Ahuja’s 
case (supra) required reconsideration. We 
accordingly directed that this appeal may 
be heard by a Full Bench of at least 3 
Judges and that is how this appeal has 
come up for hearing before us. 


2. The facts of the case lie in a 
narrow compass and stated briefly are 
that a 2nd class Municipal Committee 
consisting of 19 members exists for the 
town of Kot Kapura, district Faridkot. 


For constituting the Improvement Trust, ' 
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Kot Kapura, 3 trustees were to be elect- 
ed from amongst the members of the 
Municipal Committee under Section 4 of 
the Act. The Executive Officer of the 
Municipal Committee issued notices to all 
the members on May 4, 1973, for a meet- 
ing to be held on May 11, 1973, to consi- 
der the letter of the Deputy Commis- 
sioner for sending the names of 3 mem- 
bers after election. The meeting was held 
under the Chairmanship of Chanda Singh, 
President, who announced in the meeting 
that the election to the 3 seats of the 
trustees would be held one by one and 
not at the same time, that is, the names 
for one seat would be proposed and se- 
conded and then the members present 
would be asked to vote for or against the 
proposed candidates, and after the result 
is declared, the same procedure would be 
followed for electing the trustees for the 
second and the third. seats. The writ pe- 
titioners, who are respondents 1 to 6 to 
this appeal -objected to the mode of elec- 
tion’ announced by the President and 
strongly, urged that each member should 
have one vote for all the 3 seats and that 
3 members obtaining highest number of 
votes should be declared elected, Their 
plea was that the election was one for 
which each member should have one 
vote and he should exercise that vote in 
favour of one candidate and not 3 votes 
to be exercised in respect-of each of the 
three members to be elected by the Mu- 
nicipal Committee. This view was not ac- 
cepted and they walked out of the meet- 
ing, thus refusing to take part in the 
election. Thereafter, the remaining 12 
members elected the appellants as the 
trustees for the Improvement Trust, Kot 
Kapura., Their election was challenged by 
respondents 1 to 6 in Civil Writ No, 1613 
of 1973 which was accepted and the elec- 
tion of the appellants was set aside. 

3. In order to decide whether the 
procedure followed by the President of 
the Municipal Committee was correct or 
the procedure suggested by respondents 
1 to 6 was correct, it is necessary to. set 
out the relevant provisions of the Act 
which are as under:— 

“S. 4. (1) The trust shall consist of 
seven trustees, namely,— 

(a) a Chairman, 

(b) three members of the Municipal 
Committee, and 

(e) three other persons. 


x x x 

(3) The members of the Municipal 
Committee referred to in clause (b) of 
sub-section (1) shall be elected by the 
Municipal Committee. 

(4) If the Municipal Committee does 
not by such date as may be fixed by the 
State Government elect a person to be a 
trustee, the State Government shall; by 
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notification, appoint a member of the 
Municipal Committee to be a trustee, and 
any person so appointed shall be deemed 
to be a trustee as if he had been duly 
elected by the Municipal Committee. 

(5) x x x 

S. 4-A. During the period of super- 
session of a Municipal Committee under 
Section 238 of the Punjab Municipal Act, 
1911, the three seat allotted to the Mu- 
nicipal Committee on the trust under 
clause (b) of sub-section (1) of Section 4 
shall be filled by the State Government 
by appointing any three persons by noti- 
fication in the Official Gazette, The term, 
of office of every trustee so appointed 
shall be three years or until the Trust is 
dissolved, whichever period is less pro- 
vided that if the Municipal Committee is 
reconstituted, three members of the Mu- 
nicipal Committee shall be elected or 
appointed in accordance with the provi- 
sions of Section 4, and on their election 
or appointment the three trustees ap- 
pointed by the State Government under 
this section shall cease to be members of 
the Trust. 

S. 6. The term of office of every trus- 
tee elected under clause (b) of sub-sec- 
tion (1) of Section 4 shall be three years 
or until he ceases to be a member of the 
Municipal Committee, whichever period 
is less, and the term of office of every 
trustee appointed under clause (c) of the 
said sub-section shall be three years, but 
when the trust ceases to exist, the said 
term of office shall be deemed to expire 
on the date of the dissolution of the trust. 

S. 8. (1) When the place of a trustee 
appointed by the State Government, be- 
comes vacant by his resignation, removal 
or death, the State Government shall ap- 
point a person to fill the vacancy. 


(2) When the place of an elected 
trustee becomes vacant by his resigna- 
tion, removal or death, the vacancy shall 
be filled, within two months of the exist- 
ence of such vacancy being notified to the 
Municipal Committee by the trust; in the 
manner provided by sub-section (3) of 
Section 4, provided that if the Municipal 
‘Committee fails to elect a qualified per- 
son to fill the vacancy within the period 
herein prescribed, the provisions of sub- 
section (4) of the said section shall apply. 

(3) Every person appointed or elect- 
ed to fill a casual vacancy under this sec- 
tion shall hold his place for the time for 
and subject to the conditions upon which 
it was tenable by the person in whose 
place he has been so appointed or elect- 
ed, and no longer: but he may, if other- 
wise qualified, be re-appointed or re- 
elected : : 

Provided that no person elected or 
appointed under sub~section (2) shall con- 
tinue to be a trustee after he ceases to 
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be a member of the Municipal Commit- 
tee, bui he may so continue notwithstand- 
ing that the trustee in whose place he 
was elected or appointed has ceased to be 
a member of the said committee.” 


From these provisions it is evident 
that 3 seats on the Improvement Trust 
have to be filled by three members of the 
Municipal Committee to be elected by 
the Municipal Committee. The term of 
office of a member of the Municipal Com- 
mittee, as trustee of the Improvement 
Trust is 3 years or until he ceases to be 
a member of the Municipal Committee, 
whichever period is less. It is, therefore, 
necessary that the member elected by the 
Municipal Committee must continue to 
be its member as long as he serves as a 
irustee of the Improvement Trust. 


4, The members of the Municipal 
Committee to serve as trustees of the 
Town Improvement Trust have to be 
elected by the Municipal Committee 
which consists of such number of mem- 
bers not less than 5 as the State Govern- 
ment may fix for each municipality, as is 
provided in Section 11 of the Punjab Mu- 
nicipal Act, 1911. It, therefore. follows 
that the said 3 members have to be elect- 
ed by all the members of the Municipal 
Committee who constitute it at the time 
of election. Election is a process by which 
representatives of a body are chosen for 
holding public offices by majority of 
votes, There is no normal mode of elec- 
tion. The Legislature has to provide it in 
each case. If we refer to the various Acts 
dealing with the election to various bodies 
like the Representation of the People 
Act, Punjab Panchayat Samities and Zila 
Parishads Act, the Gram Panchayat Act 
and the rules framed thereunder, we find 
that a different mode of election has been 
prescribed in each Act. In some cases, the 
method of one person one vote has been 
adopted; in some cases indirect election 
by electoral colleges already elected has 
been provided while in some other cases 
proportional representation by single 
transferable vote is prescribed. Where no 
mode of election is prescribed and the 
provision made is that thé members will 
be elected by a particular electorate, the 
method to be adopted will be such as will 
afford each elector a vote in respect of 
election to each seat because every voter 
has a right to vote on each matter 
brought before the electorate for consi- 
deration. In the case of a Municipal Com~ 
mittee, the electorate consists of the mem- 
bers thereof and they have to elect 3 
members for 3 seats on the Town Im- 
provement Trust. If the electorate, that 
is, the members of the Municipal Com- 
mittee are divided into three groups and 
each group is asked to elect one member, 
the election will not be by the Municipal 
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Committee, but by a group thereof, that 
1s proportional representation. If that 
had been the intention of the Legislature, 
it would have been specifically provided 
for. Section 4-A of the Act makes it clear 
that there are 3 separate seats for the 
members of the Municipal Committee 
and, therefore, the Municipal Committee, 
and not a part of it, has to elect one 
member for each seat. Similarly, in Sec- 
tion 8 vacancy is mentioned and in Sec- 
tion 4(4) a provision has been made that 
if the Municipal Committee fails to elect 
a member to be a trustee by such date, 
as may be fixed by the State Govern- 
ment, the latter would appoint a mem- 
ber of the Municipal Committee to be a 
trustee by notification to fill that seat. 
This provision envisages that in case 
the Municipal Committee has elected less 
than 3 members, the remaining seat or 
seats will be filled. in by the State Gov- 
ernment by nomination. I am referring 
to these provisions to emphasise that 
there are 3 seats for the members of the 
Municipal Committee on the Town Im- 
provement Trust and each one of those 
seats has to be filled by a member elect- 
ed by the Municipal Committee. It, there- 
fore. follows that for election to every 
seat, all the members of the Municipal 
Committee are entitled to exercise their 
vote and the members cannot be divided 
into as many groups as are the seats for 
which members have to be elected. In the 
latter case. it would not be election bv 
the Municipal Committee but by three 
groups of the Committee separately elect- 
ing one member each, 


5. The learned Single Judge came 
to the conclusion that each member of the 
Municipal Committee was to exercise 
only one vote for’ one seat and not three 
votes for 3 seats. mainly for the reason 
that the Town Improvement Trust is con- 
stituted for the entire town and all 
shades of opinion in the Municipal Com- 
mittee should be represented thereat and 
in order to do that the members of the 
Municipal Committee are to be divided 
into 3 groups and each group is to be ask- 
ed to elect one member. With great res- 
pect to the learned Judge, the reasoning 
does not appear to be sound or decisive. 
In case. the members of the Municipal 
Committee have been elected by organis- 
ed political parties, then all the 3 seats 
will, no doubt, be won by the party in 
majority and the members in the mino- 
rity will have no representation, But if 
there are no organised parties, the mem- 
bers, who are popular, will get elected. 
This result, however, does not lead to the 
conclusion that election by groups should 
be favoured and was intended by the 
Legislature. As I have said above. if the 
intention was to give representation to 
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every shade of opinion in the Municipal 
Committee, the Legislature would have 
provided a method of proportional repre- 
sentation, The provision for appointing 
3 other members under clause ({c) of Sec- 
tion 4 (1) of the Act can be availed of 
by the State Government for nominating 
such members who represent the parties 
which have not received representation in 
the election of the Municipal members. 
There is no ambiguity in the’ provision 
enacted by the Legislature and. there- 
fore, the words of the statute have to be 
given their ordinary meaning. The provi- 
sion is for election by the Municipal 
Committee, which means election 
by all the members of the Municipal 
Committee constituting it and that re- 
quirement will only be satisfied if each 
seat on the Improvement Trust is filled 
in by election in which all the members 
of the Municipal Committee are allowed 
to take part and vote. In case, the Muni- 
cipal Committee is divided into 3 groups 
and each group is asked to elect one 
member, the members of the other two 
groups will be deprived of their franchise 
with respect to the other two seats. which 
is contrary to the intention of the Legis- 
lature. J am, therefore, of the opinion 
that every member of the Municipal 
Committee has the right to vote for eleci- 
ing a member of the Municipal Commit- 
tee for each seat and not for all the 3 
seats together. In this view of the mat- 
ter, the judgment of the Division Bench 
does not require any reconsideration. 
With preat respect, I say that that appeal 
was correctly decided. 


6. The learned counsel for the 
appellants then submitted that the writ 
petition of respondents 1 to 6 was not 
competent as it related to electoral pro- 
cess of the Municipal Committee and reli- 
ance is placed on P. M. Ratna Sabhapathi 
Rao v. The State of Madras, AIR 1953 
Mad 510. In that case, objection had been 
taken to the wards into which the muni- 
cipality had been divided. The same rea- 
soning does not apply to the present case 
in which the objection was raised to the 
mode of election adopted by the Presi- 
dent at the meeting of the Municipal 
Committee which had nothing to do with 
any electoral process of the Municipal 
Committee, That judgment is clearly dis- 
tinguishable, 


7. The learned counsel for the 
appellants has also relied on Section 29 
of the Punjab -Municipal Act for his 
argument that the mode of election for 
electing 3 members of the Municipal 
Committee to be trustees of the Improve- 
ment Trust could be decided by the votes 
of the majority of the members present 
at the meeting and respondents 1 to 6 
cannot have any objection thereto, Sec- 
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tion 29 of the Punjab Municipal Act reads 
as under:— 

“Except as otherwise provided by 
this Act or the rules, all questions which 
come before any meeting of a committee 
shall be decided by a majority of the 
votes of the members present, the Chair- 
man of the meeting, in case of an equa- 


lity of votes, having a second or castinz 
vote.” , 


8. It is true that every matter 
brought before the meeting of the Muni- 
cipal Committee is to be decided by 
majority of the votes of the members 
present, but where a point of law arises 
on which there is difference of opinion, 
the majority votes of the members of the! 
Committee will not be decisive and such 
matter can be brought for judicial scru- 
tiny before a Court. This section did not 
bar respondents 1 to 6 from, filing the 
writ petition for it cannot be said that 
the mode of election adopted by the 
majority, whether correct or not, was 
decisive and the Court cannot decide 
whether it was correct or not. Supposing. 
the Municipal Committee had. adopted 
the mode of election suggested by res- 
pondents 1 to 6 and the appellants feel- 
ing aggrieved had filed a writ petition in 
this Court, the decision of the Municipal 
Committee would have been set aside 
according to the view taken by me above. 
Thus the decision of the majority of the 
members with regard to the mode of 
election cannot be held to be immune 
from judicial review in a petition under 
Article 226 of the Constitution. 

9 For the reasons given above, 
this appeal is accepted, the order of the 
learned Single Judge is set aside and the 
writ petition filed by respondents 1 to 6 
is dismissed. Jn the circumstances, we 
make no order as to costs. 

R. S. NARULA, C, J.:— I entirely 
agree, 

A. D, KOSHAL, J.:— So do I, 

Appeal allowed. 
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M/s. Rup Chand Dharam Chand, 
Kanpur, Petitioner v, M/s. Basant Lal 
Banarsi Lal, Dhuri, Respondent. ' 

Civil Revn. No 856 of 1973, D/- 12-2- 
1974.* 

_ (A) Civil P. C. (1908), S. 10 — Appli- 
cation under S. 10 by defendant for stay 
of suit, before filing his written state- 
A a ea = A cases a 


*(To revise order of Sarwan Singh Cha- 
nah, ae . Ist Class, Dhuri, D/- 20-4- 


GR/GR/C948/74/VSs 
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ment — Copy of plaint in previously in- 
stituted suit annexed to application — 
Application entertainable, 

Though normally the Court would 
not allow a party to move an application 
under S. 10, Civil P. C, unless he has 
filed his written statement, the Court 
would entertain the application of the 
defendant for stay in a case where he has 
annexed a copy of the plaint in the pre- 
viously instituted suit and it can be found 
out from the copy of that plaint as to 
what the dispute between the parties is. 
Even if the Court thought that a perusal 
of the two plaints was not enough to find 
out whether the subject-matter of con- 
troversy between the parties in the two 
suits was identical or not, it could keep 
the application pending and could take 
it up for decision after getting the writ- 
ten statement filed but it should not dis- 
miss the application at that stage. AIR 
1964 Cal 373, Followed. (Para 5) 


(B) Civil P. C. (1908), Ss. 10 and 115 
— Order under S. 10 — Jt is a final deci- 
sion on statutory right of a party to have 
subsequent suit stayed in specified cir- 
cumstances — Order is “case decided” 
within S. 115 — Revision lies against 
order. Case law referred, (Para 7) 
Cases Referred: Chronological Paras 
AIR 1964 Cal 373 9 
AIR 1957 Cal 727 = 61 Cal WN 559 5 
AIR 1955 All 384 == 1954 All LJ 696 7 
AIR 1934 All 520 = 1934 Al LJ 702 7 
G i Oudh 355 = 5 Oudh WN se 


Seth Bhagirath Dass, for Fetitioner; 
Harbans Lal, for Respondent. 

ORDER :— In connection with cer- 
tain contract for the sale of cotton by the 
plaintiff-respondent Firm to the defen- 
dant-petitioner, a suit was filed by the 
petitioner Firm at Kanpur on April 29, 
1972, for the recovery of Rs. 2,125. Sub- 
sequently, on August 17, 1972, the res- 
pondent-Firm filed a suit for the recovery 
of Rs. 5,454.21 paise at Dhuri. In the suit 
filed at Kanpur, Dharam Chand describ- 
ed himself as the sole-proprietor of 
Messrs. Rup Chand Dharam Chand. The 
only defendant in that suit is the Firm 
Messrs. Basant Lal Banarsi Lal ef Dhuri. 
In the suit filed at Dhuri by Messrs. 
- Basant Lal Banarsi Lal, Messrs. Rup 
Chand Dharam Chand is the first defen- 
dant and one Hans Raj Sharma is array- 
ed as defendant No. 2. Whereas the Kan- 
pur suit mentions the date of the con- 
tract in dispute as August 25, 1969, the 
relevant date cited in paragraph 3 of the 
plaint of this suit is August 23, 1969. The 
description of the goods and the ratés 
etc. are, however, the same. In the suit 
filed at Dhuri, a sum of Rs. 64.07 has been 
claimed on account of the balance of 
some previous dealings in addition to the 
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damages claimed for breach of the cons. 
tract in dispute, 


2. On the date fixed for filing the 
defendants’ written statement, that is, on 
January 15, 1973, the defendant-peti- 
tioner filed an application under Section 
10 of the Code of Civil Procedure (with- 
out filing his written statement) for stay- 
ing the Dhuri suit on the ground that the 
Kanpur suit had been instituted earlier 
and related to the same dispute. By his 
order dated April 20, 1973, Shri Sarwan 
Singh Chahl, Subordinate Judge First 
Class, Dhuri, dismissed the application of 
the petitioner on two grounds, namely, 
(i) that Exhibit D-2, the certified copy of 
the plaint of the Kanpur suit, had not 
been properly proved; and (ii) that the 
application under Section 10 of the Code 
of Civil Procedure could not be entertain- 
ed berare the written statements had been 

eq, 


3. Mr. Harbans Lal, the learned 
counsel for the respondent submits that 
the certified copy of a plaint is not a pub- 
lic document and cannot prove itself by 
merely having been tendered in evidence, 
In this case, however, Dharam Chand had 
appeared as A.W. 1 and given a lengthy 
statement in the course of which he prov- 
ed the certified copy of the plaint Exhi- 
bit D-2. The deposition of A.W.1 has 
been scribbled by the learned Subordi-« 
nate Judge in such a way that neither I 
nor my Reader nor any of the counsel 
for the parties has been able to decipher 
anything from the statement of A.W. 1- 
Dharam Chand. I was at one stage in- 
clined to send for the learned Subordi- 
nate Judge to see if he himself could 
read the same or not, In view, however, 
of the admitted fact that the certified 
copy of the plaint was proved in the 
course of the statement of A.W. 1 and not 
by having been merely tendered in evi- 
dence, J have not adopted that course. 
The application under Section 10 of the 
Code of Civil Procedure was supported 
by the affidavit of Hans Raj Sharma, Ex- 
hibit D-3, on behalf of the defendant- 
petitioner. Mr. Bhagirath Dass, the learn- 
ed counsel for the petitioner, says that 
Hans Raj Sharma was a mere representa~ 
tive of the petitioner and that even the 
respondents have referred to him in their 
plaint only as the person who talked to 
the respondents on telephone on behalf 
of the petitioner. 


4, I am inclined to think that the 
certified copy of the plaint had been pro- 
perly proved in this case by the state- 
ment of A.W. 1 and the learned Sub- 
ordinate Judge had, therefore, no Juris- 
diction to rule it out of. consideration. 


‘gs So far as the stage at which an 
PE under Section 10 of the Code 
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of Civil Procedure has to be considered 
is concerned, it is not the universal rule 
that the application cannot be entertain- 
ed before filing the written statement. 
Mr. Bhagirath Dass has relied on a judg- 
ment of the Calcutta High Court in S. K. 
Rungta and Co. (Jute and Seeds) v. Nawal 
Kishore Debi Prosad, AIR 1964 Cal 373, 
wherein it has been held that though nor- 
mally the Court would not allow a party 
to move an application under Section 10 
of the Code of Civil Procedure unless he 
has filed his written statement, the Court 
would entertain an application of the de- 
fendant for stay in a case where he has 
annexed the copy of the plaint in the 
previously instituted suit and it can be 
found out from the copy of that plaint 
as to what the dispute between the par- 
ties is. Reliance was placed by the learn- 
ed Judge of the Calcutta High Court on 
an earlier judgment (S. M. Modi v. Man- 
sata Film Distributors, AIR 1957 Cal 
727) of the same Court for that proposi- 
tion. The plaint of the earlier suit was 
before the trial Court, and there could 


be no difficulty in finding out what was. 


the real dispute between the parties. 
Even if the learned Subordinate J udge 
thought that a perusal of the two plaints 
was not enough to find out whether the 
subject-matter of the controversy be- 
tween the parties in the two sui was 
identical or not, he could have kept the 
application pending and could have taken 
it up for decision after getting the writ- 
ten statement of the defendant-petitioner 
filed, but he should not have dismissed 
the application at that stage, In fact, the 
defendant-petitioner has since filed his 
written statement dated May 16. 1973, in 
the Dhuri Court. The liability of the 
defendant-Firm to pay some little amount 
left as balance out of the transaction re- 
ferred to in paragraph 2 of the plaint of 
this suit has not been disputed by the 
defendant-Firm. There is, therefore, no 
real dispute in regard to the petty claim 
of Rs. 64.07. The rest of the written state- 
ment relates to the contract in dispute. 


6. Since both the grounds on 
which the order under revision is based 
have been found by me to be incorrect, 
it appears to me that the trial Court in 
this case refused to exercise jurisdiction 
vested in it by law to entertain and dis- 
pose of the application of the petitioner 
under Section 10 of the Code of Civil 
Procedure on merits. 


7. Mr. Harbans Lal, the learned 
counsel for the plaintiff-respondent, be- 
sides contesting the petition on merits, 
has also raised an objection to the main- 
tainability of this petition for revision of 
the trial Courts order. He has referred 
to the judgment of a learned Single 
Judge of the Allahabad High Court in 
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Bhola Prasad v. Smt. Jagpala, AIR 1955 
All 384, and argued that an order passed 
under Section 10 of the Code of Civil 
Procedure, is not a case decided and does 
not, therefore, attract the provisions of 
Section 115. There js a good deal of di- 
vergence of opinion on that auestian 
The learned Single Judge who decideu 
Bhola Prasad’s case (supra) dissented 
from the earlier view expressed in Sah- 
deo Singh v. Mt. Chanun Kuer, AIR 1928 
Oudh .355 (EB) because of that view hav- 
ing been dissented from in Madan Mohan 
v. Kamla Narain Dube, AIR 1934 All 520. 
The expression “case” is of mueh wider 
amplitude than the word “suit”. Whereas 
the interlocutory order in a suit does not 
amount to a case decided, the final dispo- 
sal of an application under Section 10 of 
the Code of Civil Procedure, does in my 
opinion amount to the decision of the lis 
between the parties under that particular 
provision. The decision of the application 
under Section 10 is not appealable and 
cannot possibly be re-opened in any sub- 
sequent proceeding. It is a final decision 
of the trial Court on the statutory right). 
of a party to have the subsequently in- 
stituted suit stayed in certain specified 
circumstances. Such an order amounts to 


a case decided within the meaning of| . 


Section 115 of the Code. I am, therefore, 
of the opinion that if a Subordinate Court 
exercises its jurisdiction to stay a suit 
under Section 10 of the Code of Civil 
Procedure, where that provision does not 
allow such an order being passed or 
refuses to exercise jurisdiction vested in 
it under Section 10 of the Code of Civil 
Procedure or exercises such jurisdiction 
with material irregularity or illegality, it 
would always be open to this Court to 
revise such an order under Section 115 
of the Code of Civil Procedure. I . have 
in these circumstances no hesitation in 
repelling the preliminary objection -rais- 
ed by the learned counsel for the res- 
pondent. Since the trial Court has not 
dealt with the merits of the application 
under Section 10 at all but has in its 
order under revision dismissed the ap- 
plication on two hypertechnical grounds, 
the same will have to’ be decided by the 
Court below after hearing the counsel for 
the parties. The trial Court will have to 
decide whether a case for stay under 
Section 10 of the Code of Civil Procedure 
is or is not made out on merits. It is not 
open to this Court to decide that issue 
for the first time in revisional pra- 
ceedings. 


g, Before parting with this case, 
I also want to specifically notice the fact 
that the original order dated April 20, 
1973, on the record of the trial Court has, 
in fact, not been signed by the Subordi- 
nate Judge at all T have not been able +o 
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understand how the copying cepartment 
shown in the certified copy produced 
by the petitioner and filed with the re~ 
vision petition “Sd/. Sarwan Singh 
Chahl” when the original order is not 
signed at all. Since the order has not 
been signed by the learned Subordinate 
J udge, there is, in fact, no legal order in 
existence but in view of the fact that the 
order was pronounced in open Court and 
the parties feel bound by it, I need not 
set it aside on that additional ground. 


9. For the foregoing reasons, I 
allow this petition. set aside the order of 
the trial Court dated April 20, 1973, and 
direct the trial Court to hear and decide 
the defendant-petitioner’s application 
under Section 10 of the Code cf Civil 
Procedure in accordance with law. Par- 
ties may appear before the trial Court on 
‘March 18, 1974. The lower Court records 
should be returned to the trial Court 
immediately, There is no order as to 
costs of this application. 

Revision allowed 
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(A) Civil P. C. (1908), S. 115 — Case 
decided — Interlocutory orders — Revi- 
sion against an order refusing to change 
the onus of an issue, is maintainable. 


D/- 


(Evidence Act (1872), Ss, 101-103), AIR 
1954 Raj 83 (FB), Dissented from; AIR 


1963 Punj 397, Overruled. 


A revision lies to the High Court 
against an order of a subordinate Court 
refusing to change the onus of an issue. 

(Para 10) 

An order of a Subordinate Court re- 
fusing to change the onus of an issue falls 
within the words ‘case decided”. The ex- 
pression “case” is a word of comprehen- 
sive import; it includes a civil proceed- 
ing and is not restricted by anything 
contained in S. 115 to the entirety of the 
proceedings in a Civil Court. The word 
“ease” is wide enough to include deci- 
sion on eny matter in controversy affect- 
ing the rights of the parties to a suit. 
When the matter is looked at, keeping in 
view the provisions of Ss. 101 to 103 of 
the Evidence Act, then a decision given 
by the trial Court on the placing of onus 
of an issue wrongly, certainly adjudicates, 


BS/BS/A618/75/LGC 


Ram v. M/s Ghansham Dass (FB) 
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for the purposes of the suit, some right 
or obligation of the parties in contro- 
versy and such an order would fall with- 
in the words “case decided”. AIR 1964 
SC 497: AIR 1970 SC 406 and AIR 1943 
Lah 65, Followed. (Paras 6, 7. 9) 


“The mere fact that a person aggriev- 
ed from an interlocutory orđer could 
make it a ground of attack in appeal, 
would be no ground to refuse ‘to enter- 
tain a revision petition. AIR 1964 SC 497, 
Followed; AIR 1954 Raj 83 (FB), Dissent- 
ed from; AIR 1963 Punj 397, Overruled. 

(Para 3) 
Chronological Paras 
(1970) 1 SCR 435 «6 
(1964) 4 SCR 409 

2, 5, 6 
AIR 1963 Puni 397 = 65 Pun LR 173 


1, 3 

AIR 1954 Rai 83 = 1954 Rai LW 331 (FB) 
1, 3 
AIR 1953 Rai 90 = ILR (1952) 2 Raj 608 


: 2 
AIR 1953 Raj 137 = 1953 Raj LW 629 = 
ILR (1953) 3 Raj 483 (FB) 1, 2,3 


Cases Referred: 
AIR 1970 SC 406 = 
AIR 1964 SC 497 = 


. AIR 1943 Lah 65 = 45 Pun LR 85 6 


AIR 1921 All 1 = ILR 43 All 564 (FB) 5 
AIR 1917 PC 71 = 44 Ind App 261 5 


G. C. Mittal with Parkash Chand 
Jain, for Petitioners: D. S. Nehra with 
K. N. P. Singh, for Respondents. 

PREM CHAND JAIN, J.:— On the 
reference that has been made by me, the 
question of law that requires determina- 
tion in this case. may be formulated 
thus:— 

Whether a revision lies to this Court 
against an order of a Subordinate Court, 
refusing to change the onus of an issue? 
This Court in a Division Bench decision 
in L’ Union Fire, Accident and General 
Insurance Co, Ltd., New Delhi v. Shri 
O. P. Kapur, AIR 1963 Punj 397, held that 
the placing of the onus of an issue on one 
party or the other in the course of a suit 
by a Subordinate Court is not a matter 
on which the High Court is entitled to 
interfere in revision under Section 115 
of the Code of Civil Procedure and that 
the ordinary method to be adopted by a 
party for contesting an order passed in 
the course of a suit, which that party 
considers to be wrong, but 
against which no appeal lies, 
is to challenge it in an appeal filed after 
the suit, in which the order has been 
passed, is decided. The decision in L’ 
Union Fire, Accident and General Insur- 
ance Co. Ltd. case AIR 1963 Punj 397 is 
based mainly on a Full Bench decision 
of the Rajasthan High Court in Nagori 
Ibrahim v. Shahji Babumal, AIR 1954 
Raj 83 (FB), which in turn is based on an 
earlier Full Bench decision of the same 
Court in Purohit Swarupnarain v. Gopi- 
nath, AIR 1953 Raj 137 (KB). In Purohit 


x 
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Swarupnarain’s case AIR 1953 Raj 137 
(FB), the question that had been referred 
to the Bench for decision was in the fol- 
lowing terms:— 

Whether where it is open to a party 

to raise a ground of appeal under Sec- 
tion 105, Civil P. C., from the final de- 
cree or order with respect to any order 
which has been passed during the pen- 
dency of the case, it should be held that 
an appeal from that order lies to the 
High Court in the meaning of the term 
tin which no appeal lies thereto’ appear- 
ing in S. 115, Civil P. ©.” 
Chief Justice Wanchoo who prepared the 
main judgment and with whom the other 
four learned Judges agreed, returned the 
answer in the negative and held that in 
such a case revision would not be compe- 
tent. During the course of discussion,. it 
was observed thus:— 


“Therefore, the revisability of the 
order depends on whether an appeal lies 
in the suit or proceeding. -If an appeal 
lies in the suit or proceeding, and if the 
order in question can be challenged in 
the appeal, whether it be first or second 
appeal, no revision would be competent 
to the High Court, It is only when the 
order in question cannot be challenged 
at all, in first or second appeal, and even 
by way of a ground under Section 105, 
that it can be said that no appeal lies to 


. the High Court, and it should, therefore, 


exercise its extraordinary jurisdiction 
under Section 115 to leok into the cor- 
rectness of the order, as required by 
clauses (a), (b) and (c) of the section.” 
As earlier observed, relying on Puronit 
Swarupnarain’s case AIR 1953 Raj 137 
(FB), the learned Judges of the Full 
Bench in Nagori Ibrahim’s case AIR 1954 
Raj 83 (FB) held that the aggrieved party 
could take a ground under Section 105 of 
the Code of Civil Procedure from the 
decree that may be finally passed on the 
basis that wrong allocation of burden of 
proof had resulted in prejudice to the 
person on whom the burden was wrong- 
ly put and had adversely affected the 
decision of the case on the merits and in 
this view of the matter, no revision 
would lie to the High Court merely be- 
cause burden of proof was wrongly allo- 
cated in the sense that wrong party was 
required to lead his evidence just on the 
particular issue in respect of which the 
burden was wrongly placed on him. 


2. From the tenor of the decisions 
referred to above it is clear that all those 
decisions have proceeded mainly on the 
ground that as the aggrieved party could 


‘challenge the decision prejudicial to him, 


under Section ‘105 of the Code of Civil 
Procedure, from the decree that -may 
finally be passed, no revision lay to the 
High Court. The learned counsel for the 
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petitioners challenged the correctness of 
the view taken in the aforesaid decisions 
on the ground that merely this fact that 
in an appeal a ground could be taken 
challenging the legality of an order pass- 
ed by a subordinate Court during the 
course of the suit, would by itself ‘be no 
ground to hold that no revision could lie 
against that decision. The contention, in 
view of the- decision of their Lordships of 
the Supreme Court in Major S. S. Khanna 
v. Brig. F. J. Dhillon, AIR 1964 SC 497, 
to which our attention was drawn, is 
well-founded and the. following observa- 
tions of their Lordships may be read with 
advantage:— 


“The next question which falls to be 
determined is whether the High Court 
has power to set aside an order which 
does not finally dispose of the suit, and 
when from the decree or from the final 
order passed in the proceeding an appeal 
is competent. Relying. upon the use of the 
expression ‘in which no appeal lies there- 
to’ in Section 115, Code of Civil Proce- 
dure, it was urged that the High Court’s 
jurisdiction to entertain a petition in re- 
vision could be exercised only if no ap- 
peal lay from the final order passed in 
the proceeding. But once it is granted 
that the expression ‘case’ includes a part 
of a case. there is no escape from the 
conclusion that revisional jurisdiction of 
the High Court may be exercised irres- 
pective of the question whether an appeal 
lies from the ultimate decree or order 
passed in the suit. Any other view would 
impute to the Legislature an intention to 
restrict the exercise of this salutary 
jurisdiction to those comparatively unim- 
portant suits and proceedings in which 
the appellate jurisdiction of the High 
Court is excluded for reasons of public 
policy. Nor is the expression ‘in which no 
appeal lies thereto’ susceptible of the 
interpretation that it excludes the exer- 
cise of the revisional jurisdiction when 
an appeal may be competent from the 
final order.. The use of the word ‘in’ is 
not intended to distinguish orders passed 
in proceedings not subject to appeal from 
the final adjudication, from those from 
which no appeal lies. If an appeal lies 
against the adjudication directly to the 
Yigh Court, or to another Court from the 
decision of which an appeal lies to the 
High Court, it has no power to exercise 
its revisional jurisdiction, but where the 
decision itself is not appealable to the 
High Court directly or indirectly, exer- 
cise of the revisional jurisdiction by the 
High Court would not be deemed exclud~ 
ed. The iudgment of the Rajasthan High 
Court in ILR (1953) 2 Ra} 483 -:- (AIR 
1953 Rai 137) (FB) on which strong reli- 
ance was placed by the appellant does 
not, in our judgment, soarrectly interpret 
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Section 115 of the Code. In that case the 
(Court relying upon an earlier judgment 
of a Division Bench Pyarchand v. Dun- 
gar Singh, ILR (1952) 2 Raj 608 = (AIR 
1953 Raj 90) held that ‘where it is open 
to a party to raise a ground of appeal 
under Section 105 of the Code irom the 
final decree or order, with respect to any 
order which “has been passed during the 
pendency of a suit, it should be held that 
an appeal in that case lies to the High 
(Court within the meaning of the term ‘in 
which no appeal lies thereto’ avpearing 
in Section 115, Civil Procedure Code, and 
the exercise of revisional jurisdiction of 
the High Court is excluded. It was ob- 
served in that case that the use of the 
word ‘in’ instead of the word ‘from’ in 
Section 115, Code of Civil Procedure, in- 
dicated an intention that if the order in 
question was one which could come for 
consideration before the High Court in 
any orm in an appeal that may reach 
the High Court in the suit or proceeding 
in which the order was passed, the High 
Court has no revisional jurisdiction. But 
the argument is wholly inconclusive, if 
it be granted that the word “case” in- 
cludes a part of a case, Again on the 
footing that the use of the expression ‘in’ 
and not ‘from’ indicates some discernible 
legislative intent, it must be remembered 
that the word ‘in’ has several meanings— 
as 2 preposition and as an adverb. The 
use > the preposition ‘from’—in the 
sense of a source or point of commence- 
mnt or distinction—would not in the 
context of the clause, yield to greater 
clarity because the relation established 
thereby would be between “case” and 
appeal, and not “decided” and appeal. If 
the use of the expression “in” is inappro- 
priate to express the meaning that orders 
not appealable to the High Court were 
subject to the revisional jurisdiction, this 
substitution of “from” for “in” does not 
conduce to greater lucidity.” 

3, From the observations of their 
Lordchips of the Supreme Court, repro- 
duced above, it is clear that the view 
takea in Purohit Swarupnarain’s case 
AIR 1953 Raj 137 (FB) has been expressly 
overrued. That being so, there cannot be 
any gainsaying that the subsequent deci- 
sion of the Full Bench of the Rajasthan 
High Court in Nagori Ibrahim’s case AIR 
1954 raj 83 (FIB) and that of the Division 
Bench of this Court in L’ Union Fire, Ac- 
cident and General Insurance Co. Lid. 
case AIR 1963 Puni 397 do not lay down 
the correct law. In this view of the mat- 
ter, the petitioners have been able to 
overcome one hurdle ın their way that 
mereiv this fact that a person aggrieved 
from an interlocutory order could make 
it 2 ground of attack in appeal, would be 
m9 ground to refuse to entertain a revi- 
sion petition. 


$ 


i 
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4 The only other point that re- 
quires determination in order to answer 
the question referred to us is the nature 
of orders against which a revision would 
lie to this Court. Section 115 of the Code 
of Civil Procedure which gives jurisdic- 
tion to the High Court on revisional side. 
reeds as under:-— 

“S. 115. The High Court may call for 
the record of any case which has been 
decided by any Court subordinate to such 
High Court and in which no appeal lies 


thereto, and if such subordinate Court 
appears— 
(a) to have exercised a jurisdiction 


mot vested in it by law, or 
(b) to have failed to exercise a juris- 

diction so vested, or 

_ (c) to have acted in the exercise of 

its jurisdiction illegally or with material 

irregularity, 

the High Court may make such order in 

the case as it thinks fit.” Š 


5. In the opening part of this sec- 

tion, it is provided that the High Court 
may call for the record of any case which 
has been decided by any Court subordi- 
nate to such High Court. What has to be 
now found out is as to what is the mean- 
ing of the words “any case which has 
been decided”, If a decision given by the 
trial Court falls within the four corners 
of tne words “any case which has been 
decided”, then certainly revision would 
lie against such an order, The matter as 
to what meaning should be attached to 
the words “any case which has been de- 
cided” is not res integra. In Major S. S. 
Khanna’s case AIR 1964 SC 467 (supra), 
on this aspect of the matter, their Lord- 
ships of the Supreme Court, observed 
thus:— 

“The jurisdiction of the High Court 
to set aside the order in exercise of the 
power under Section 115, Code of ‘Civil 
Procedure, is challenged by Khanna on 
three grounds:— 

(i) That the order did not amount to 
ta case which has been decided” within 
the meaning of Section 115, Code of Civil 
Procedure; 

(i) that the decree which may be 
passed in the suit being subject to appeal 
to the High Court, the power of the High 
Court was by the express terms of Sec- 
tion 115 excluded; and 

(iii) that the order did not fall with- 
in any of the three clauses (a), (b) and 
(c) of Section 115. 

The validity of the argument turns 
upon the true meaning of Section 115, 
Code of Civil Procedure, which provides: 

"The High Court may call for the 
record of any case which has been de- 
cided by any Court subordinate to such 
High Court and in which no appeal lies 
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thereto, and if such subordinate Court 
appears— 

(a) to have exercised a 
not vested in it by law, or 


(b) to have failed to exercise a juris- 
diction so vested, or 


(c) to have acted in the exercise of 
its jurisdiction illegally or with material 
irregularity, the High Court may make 
such order in the case as it thinks fit.” 


_ The section consits of two parts, the 
first, prescribes the conditions in whi 
jurisdiction of the High Court arises, Le., 
there is a case decided by a subordinate 
Court in which no appeal lies to the High 
Court, the second sets out the circum- 
stances in which the jurisdiction may be 
exercised. But the power of the High 
Court is exercisable in respect of ‘any 
ease which has been decided’. The ex- 
pression ‘case’ is not defined in the Code, 
nor in the General Clauses Act. It is un- 
doubtedly not restricted to a litigation in 
the nature of a suit in a Civil Court: 
Balakrishna Udayar v. Vasudeva Aliyar, 
44 Ind App 261 = (AIR 1917 PC 71), it 
includes a preceeding in a Civil Court in 
which the jurisdiction of the Court is in- 
voked for the determination of some 
claim or right legally enforceable. On 
the question whether an order of a Court 
which does not finally dispose of the suit 
or proceeding amounts to a “case. which 
has been decided”, there has arisen a 
serious conflict of opinion in. the High 
Courts in India and the question has not 
been directly considered by this Court. 
One view which is accepted by a majo- 
rity of the High Courts is that the ex- 
pression “case” includes an interlocutory 
proceeding relating to the rights and ob- 
ligations of the parties, and the expres- 
sion record of any case includes so much 
of the proceeding as relates to the order 
disposing of the interlocutory proceed- 
ings, The High Court has therefore power 
to rectify an order of a subordinate 
Court at any stage of a suit or proceed~ 
ing even if there be another remedy open 
to the party aggrieved, i.e. by reserving 
his right to file an appeal against the 
ultimate decision, and making the illega~ 
lity in the order a ground of that ap- 
peal. The other view is that the expres- 
sion “case” does not include an issue or 
a part of a suit or proceeding and there- 
fore the order on an issue or a part of a 
suit or proceeding is not a “case which 
has been decided”, and the High Court 
has no power in exercise of its revisional 
jurisdiction to correct an error in an 


jurisdiction 


interlocutory order. 


*¥ +*% Ek 
** kk +e 


The. expression “case” is a word of 
comprehensive import: it includes civil 
proceedings other than suits, and is not 
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restricted by anything contained in the 
section to the entirety of the proceeding 
in a Civil Court. To interpret the expres- 
sion “case” as an entire proceeding only 
and not a part of a proceeding would be 
to impose a restriction upon the exercise 
of powers of superintendence to which 
the jurisdiction to issue writs, and the 
supervisory jurisdiction are not subject, 
and may result in certain cases in deny- 
ing relief to an aggrieved litigant where 
it is most needed, and may result in the 
perpetration of gross injustice, 


It may be observed that the majority 
view of the High Court of Allahabad in 
Buddhulal v. Mewa Ram, ILR 43 All 564 
= (AIR 1921 All 1) (FB) founded upon 
the supposition that even though the 
word “case” has a wide signification, the 
jurisdiction of the High Court can only 
be invoked from an order in a suit, where 
the suit and not a part of it is decided, 
proceeded upon the fallacy that becaus2 
the expression ‘case’ includes a suit, in 
defining the limits of the jurisdiction con- 
ferred upon the High Court the expres- 
sion ‘suit’ should be substituted in the sec- 
tion when the order sought to be revised 
is an order passed in a suit. The expres- 
Sion “ease” includes a suit, but in ascer- 
taining the limits of the jurisdiction of 
the High Court, there would be no war- 
rant for equating it with a suit alone.” 


6. Again on this question in a re- 
cent decision in Baldevdas Shivlal v. 
Filmistan Distributors (India) Pvt. Ltd., 
are eee SC 406, their Lordships observ- 
e€ usi— 


ae "The expression “case” is not limited 
in its import to the entirety of the mat- 
ter in dispute in an action. This Court 
observed in (1964) 4 SCR 409 = (AIR 1964 
SC 497) that the expression “case” is a; 
word of comprehensive import: it in- 
cludes a civil proceeding and is not res- 
tricted by anything contained in Secticn 
115 of the Code to the entirety of tke 
proceeding in a Civil Court. To interpret 
the expression “case” as an entire pro- 
ceeding only and not a part of the pro- 
ceeding imposes an unwarranted restric- 
tion on the exercise of powers of superin- 
tendence and may result in certain cases 
in denying relief to the aggrieved litigant 
where it is most needed and may result 
in the perpetration of gross injustice. But 
it was not decided in Major S. 5. 
Khanna’s case, (1964) 4 SCR 409 = (AIR 
1964 SC 497) (supra) that every order of 
the Court in the course of a suit amounts 
to a case decided, A case may be said to 
be decided, if the Court adjudicates for 
the purposes of the suit some right or 
obligation of the parties in controversy; 
every order in the suit cannot be regard- 
ed as a case decided within the meaning 
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of Section 115 of the Code of Civil Pro- 
cedure.” 

Even earlier to the decisions of the Sup- 
reme Court referred to above, the matter 
had come up for consideration before a 
Full Bench of the Lahore High Court, 
consisting of seven Hon'ble Judges in 
Bibi Gurdevi represented by Prithvi Raj 
Khosla v. Chaudhri Mohammad Bakhsh, 
AIR 1943 Lah 65, wherein Bhide J. who 
wrote the main Judgment . observed 
thus:— 

“I would accordingly hold that from 
the standpoint ef language alene, the 
word “case is wide encugh to include de- 
cision on any matter in controversy 
affecting the rights of the parties to a 
suit, This interpretation is supported by 
the dictionary meaning of the word, by 
the sense in. which it is used in some 
other sections of the Code itself and by 
the rule of interpretation which requires 
that a beneficial construction should be 
placed upon the provisions of a statute, 
when this appears to be consonant with 
its object.” 

7. It is im the light of the princi- 
ple of law enunciated in the above au- 
thorities that the question has to be de- 
cided whether an order of a subordinate 
Court refusing to change the onus of an 
issue falls within the words “case decid- 
ed”? In our view the answer has to be 
in the affirmative. 

8. At this stage, it would be ap- 
propriate to reproduce Sections 101 to 
103 of the Indian Evidence Act, which 
would be relevant for the determination 
of the point in issue. The sections read 
as under:— 

“IOL Whoever desires any Court to 
give judgment as to any legal right «or 
liability dependent on the existence of 
facts which he ‘asserts, must preve thet 
those facts exist. 

When a person is bound to prove the 
existence of any fact, it is said that he 
burden of proof Hes on that person.” 


“102. The burden of proof in a suit 
or proceeding lies on that persona who 
would £ail if no evidence at all were 
given on either side.” 

“103. The burden of proof as to any 
particular fact lies on that person who 
wishes the Court to believe in its exist- 
ence, unless it is provided by any law 
thet the pnoof of that fact shall lie om 
any particular person.” 
section 1@1 is based on the rule that the 
burden of proving a fact rests on ‘fhe 
party who substantially asserts the 
afirmative @f the issue and mot upon the 
party who denies it, for a megative iis 
usually incapable of proof. Section MO? 
embodies a test for ascertaining on whion 
side the burden of proof lies meaning 
thereby that when the burden of proof 


A.I RB. 


lies on a party, that party must fail if 
he does not discharge the burden by giv- 
ing evidence., Section 103 Ampliffies the 
general rule in Section 101 that the bur- 
den of proof lies on the person who as- 
serts the affirmative of the issue, ft lays 
down that if a person wishes the Court 
to believe im the existence of a particular 
fact, the onus of proving that fact is on 
him, unless the burden of proving it is 
cast by any law on any particular person. 


9. Placing ef onus of an issue, in 
the light of the provisions of Sections 101 
to 103 of the Indian Evidence Act, as- 


sumes great importance. When the plain- 


tif alleges existence of certain facts on 
which the bases his claim, an obligation is 
cast on him to prove the existence of 
those facts and it is he who would lead 
evidence to prove the alleged facts and 
thereafter it would be the right of the 
other party to lead evidence in nebuttal. 
In a given case, if the plaintiff on whom 
the enus.of proving the existence of cer- 
tain facts lies, does not lead any evidence 
at all or leads evidence which is not 


sufficient to prove his claim, then the de- 


fendant is not obliged to lead amy. ewi- 
dence and the suit would be liable to be 
dismissed; but im case onus of an issue is 
wrongly placed, then the party on whom 
the onus is placed would be required to 
disprove the existence of facts which 
have mot been proved by the party who 
has alleged them, When the matter is 
locked at keeping im view the provisions 
of the Evidence Act, then a decision 
given by the trial Court on the placing of 
onus of am issue wrongly, certainly Rå- 
jucicates, for the purposes af tke- suit, 
some right or obligation of the parties iim 
contnoversy, amd according to the law 
enunciated by their WLondships of the 
Supreme Court, such an onder would fall 
within the wonds “tease decided”. Im a 
piven case grave injustice may be: caus- 
ed to a party on whom wrong onus of an 
issue is placed, if the erroneous derision 
is mot set aside im exercise of the reyi- 
sional mowers, However, the powers of 
mevision ane not wmifebtered and ame wie 
trolled by tthe provisions of clauses (a), 

(b) and fc) of Section 115. 


10. For the reasons recorded above, 
we hold that a revision lies to this Court 
aginst an order of a Subordinate Court 
refusing to change the onus of an issue. 
This case shall now go back to the teann- 
ed ‘Single Judge for decision on merits, In 
the circumstances of the case, we make 
no order ‘as to ‘costs. 

Answered accordingly. 
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Charan Singh and another, Appel- 
lants v. Balwant Singh and others, Res- 
pondents. 

Second Appeals Nos. 692 and 693 of 

1969, D/- 7-11-1974." 
(A) Succession Act (1925), S. 58 — 
Testamentary capacity of executor of a 
Will — Presumption and proof of. (Regis- 
tration Act (1908), S. 42). 

As a general rule, until the contrary 
is established, a testator is presumed to 
be sane and to have a mental capacity to 
make a valid will, No presumption of 
festamentary incapacity is permissible by 
the mere fact that the testator was ad- 
vanced in years (in the instant case about 
80 years old). 

Held that the execution of the will 
was proved by unimpeachable and reli- 
able testimony of the scribe and attesting 
witnesses; that the testator had clearly 
given rational réasons for giving his pro- 
pérty to some of his descendants and dis- 
inheriting the others: the fact that the 
last will was deposited by him with the 

(Contd. on Col. 2) 
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Registrar was only an indication of his 
wish to keep it secret from the benefi- 
ciaries under his prior will and that under 
the law of registration he was entitled to 
so deposit his will; and such deposit did 
not afford a ground for contending that 
the will was not genuine or that the tes- 
tator did not have sound disposing mind; 
that the fact that the last will did not 
refer to the prior will was of no particu- 
lar consequence. (Para §) 


V. G. Dogra and M. L. Gupta, for 
Appellants; H. L. Sarin, Sr. Advocate and 
M, L. Sarin with him, for Respondents. 

JUDGMENT :— The suit which eul- 
minated in this appeal and Regular Se- 
cond Appeal No. 693 of 1969, was insti- 
tuted by Charan Singh, Shrimati So- 
warno, the appellants; and Makhan Singh 
respondent for possession of two-thirds 
of the land measuring 267 kanals 15 mar- 
las situate within the limits of village 
Kalair Kalan, Tehsil and District Gurdas- 
pur, described in the heading of the 
plaint (hereinafter called the land), on 
the basis of title. The following pedigree 
table would be helpful in understanding 
the case of the parties:— 


ae SINGH 





i 
Budho (D} 


| 
Toja Singh (S) 


| 
Narinjan ma (S) 





Makhan Singh (8) 
plaintiff-regpondent 


26 Land once held by Ishar Singh, 
measured 500 kanals 3 marlas. It includ- 
ed the suit lend. Ishar Singh alienated 
about 233 kanals out of the aforesaid land 
during his lifetime but continued to be 
owner of the land till his death. Both his 
sons— Narinjan Singh and Teja Singh, 
and daughter Budho had predeceased 
him. He died on 20-11-1965 leaving be- 
hind the land. Therefore, Charan Singh 
and Shrimati Sowarno claiming to be son 
and daughter, respectively, of the pre- 
aeceased son (Narinjan Singh) and Ma- 
khan Singh claiming himself to be the 
son of the predeceased daughter (Shri- 
mati Budho) of Ishar Singh sought, 
through the suit, possession of two-thirds 
of the land. They averred that Balwant 
Singh and Surain Singh who are sons of 


the predeceased son (Teja Singh) of Ishar 


*(From decree of Kulwant Singh Tiwana, 
ae Dist. J., Gurdaspur, D/- 23-12- 


BS/CS/A472/75/PSP 


| | 
Balwant Singh (S) Surain Singh (8) | 
defendant-respondents) 


| po 
Charan Singh (8) Sowarno (D) 
(appellants) 


Singh were entitled to one-third of the 
land, but they were in illegal possession 
of whole of the land representing that 
Ishar Singh had bequeathed it (the land) 
in their favour. The will alleged by them 
(Balwant Singh and Surain Singh) to 
have been executed by Ishar Singh in 
their favour, was impeached on the alle- 
gation that it had not been executed by 
him (Ishar Singh) and was a forged in- 
strument, In the alternative, it was alleg- 
ed that Ishar Singh was not of sound dis- 
posing mind when he executed the alleg- 
ed will and it was not valid because it 
Telated to the land which was ancestral 
qua them (the appellants, Makhan Singh) 
and Ishar Singh and they were governed 
by custom in matters of alienation which 
prohibited the disposition of ancestral 
property by means of will or gift. 

3. Balwant Singh and  Surain 
Singh contested the. suit. They admitted 
the pedigree-table given above as well as 
the death of Ishar Singh and also that he 
was owner of the land at the time of his 
death. They controverted the other mate- 
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rial allegations of the appellants and 
pleaded, inter alia, that in the year 1958, 
Ishar Singh had gifted land measuring 
about 118 kanals to Charan Singh appel- 
lant and had also given an equal area of 
land by means of gift to them, and that 
Ishar Singh had made a will bequeathing 
the land in their favour on 1-8-1963 and 
had deposited the same with the Regis- 
trar, Gurdaspur, and it (the will) was 
natural, genuine and a valid and it was 
on the basis of the said will that they 
were in possession of the land, out of 
which, an area of 128 kanals was unen- 
cumbered, At a later stage, Balwant 
Singh and Surain Singh amended their 
written statement and raised the plea 
that Ishar Singh had also executed new 
will on 26-12-1958 whereby he had given 
only 1/11ith of the land to Charan Singh 
and the other land had been given to 
them or to their wives and, in case, will 
dated 1-8-1963 was not recognized, Cha~- 
ran Singh, out of the appellants, was 
entitled to 1/11th of the land and neither 
Shrimati Sowarno nor Makhan Singh 
was entitled to any portion of the land on 
account of the will dated 26-12-1958. 
Hence, the suit was tried on the follow- 
ing issues: 

1. Whether Shri Ishar Singh deceas- 
ed owner of the suit land made eny valid 
will dated 1-8-1963 bequeathing his 
entire property including the suit land 
in favour of the defendants and whether 
the defendants are entitled to remain in 
possession of the suit land as owners to 
the exclusion of the plaintiffs on that 
account. ©, P. D. 

2. In case the execution or validity 
of the aforesaid will dated 1-8-1963 is 
not proved, whether Shri Ishar Singh 
made any valid will dated 26-12-1958 in 
respect of his property including the pro- 
perty in dispute and whether according 
to the said will the plaintiff No. 1 cannot 
claim more than l/llth share in the 
estate of Shri Ishar Singh deceased? 
O. P. D. 

3. Whether the suit land is ancestral 
of Shri Ishar Singh deceased qua the 
plaintiffs? O. P. P. 

4. Whether the plaintiffs Nos. 2 and 
3 have locus standi to challenge the vali- 
dity of the aforesaid wills even if the 
suit land is proved to be ancestral of Shri 
Ishar Singh deceased, qua the plaintiffs? 
O. P. P. 

5. Whether the alienation of his en- 
tire ancestral immovable land could be 
made validly by Shri Ishar Singh deceas- 
ed by means of a will in lieu of services 
according to Customary Law of Pun- 
jab? O. P. D. i 

6. In case both the wills said to have 
been executed by Shri Ishar Singh de- 
ceased are held to be invalid ones, whe~ 
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ther the plaintiffs would be entitled to 
possession of 2/8rd share of the entire 
suit’ land? O. P.P, 


7. Relief. 


4. The trial Court decided issues 
Nos. 1, 3, 4 and 5 in the negative and it 
answered issue No. 6 in favour of the 
plaintiff-appellants. But finding issue No. 
2 in the affirmative, it granted decree for 
possession of 1/11th of the land to Cha- 
ran Singh only. The suit respecting the 
other land or of the other plaintiffs was 
dismissed and the parties were left to 
bear their own costs. Dissatisfied with the 
said result, Charan Singh, Shrimati So- 
warno and Makhan Singh carried appeal 
to the District Court, Gurdaspur. It was 
registered at No. 103/165 of 1963. Bal- 
want Singh and Surain Singh had also 
preferred appeal against the judgment 
and decree of the trial Court and it was 
registered at No, 105/164 of 1968 in the 
lower Appellate Court. The lower Appel- 
late Court decided both these appeals by 
one judgment. It allowed App2al No. 105/ 
164 of 1968 preferred by Balwant Singh 
and Surain Singh and setting aside the 
judgment and decree of the trial Court, 
dismissed the suit with costs throughout, 
The Appeal No. 103/165 of 1968 prefer- 
red by Charan Singh and others was dis~ 
missed with costs throughout. Therefore, 
both these second appeals Nos. 692 and 
693 of 1969 have been preferred by Cha- 
ran Singh and Shrimati Sowarno to this . 
Court, Since both the appeals have arisen 
out of one case and common questions of 
law and fact are involved therein, the 
a are being disposed of by one judg- 
ment, 


5. The lower Appellate Court, dis- 
agreeing with the trial Court, found that 
will (Exhibit D-4) was duly executed by 
Ishar Singh on 1-8-1963 and it was his 
last and genuine will and decided issue 
No, 1 in the affirmative, Shri V. G. Dogra, 
learned counsel for the appellants, there~ 
fore, challenged the aforesaid finding of 
the lower Appellate Court on issue No. 1 
and argued that, firstly, it was not prov- 
ed that the said will (Exhibit D-4) had, 
in fact, been executed by Ishar Singh, 
and, secondly, it could not be regarded 
as valid because it was not shown that 
Ishar Singh possessed sound and dispos- 
ing mind when he executed it. He ad- 
vanced four reasons: (1) that will Exhi-~ 
bit D-12 executed by Ishar Singh on 
26-12-1958 had been suppressed and no 
reference about it had been made in the 
will (Exhibit D-4) which was executed by 
Ishar Singh on 1-8-1963: (2) that the 
will (Exhibit D-4) was not registered 
openly but had been deposited with the 
Registrar and, as such, it (will, Exhibit 
D-4) had been kept secret; (3) that no co- 
villager of Ishar Singh had attested. the 
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will (Exhibit D-4); and (4) that Ishar 
Singh was aged 80 or 90 years at the time 
of execution of the will, in support of his 
second contention that the will (Ex. D-4) 
could not be. accepted as valid. 


6. Gian Chand (D.W. 4) is the 
scribe and Teja Singh (D.W. 5) and Ranja 
Singh (D.W. 6) are the attesting witnesses 
of will (Exhibit D-4). The other attesting 
witness, viz., Budha Mal, of the will, had 
died. Gian Chand, Teja Singh and Ranja 
Singh have unanimously deposed that 
Ishar Singh had duly executed the will 
(Exhibit D-4) and it was attested by Teja 
Singh, Ranja Singh and Budha Mal. It 
is clear from their depositions that all the 
formalities with regard to execution of 
the will (Exhibit D-4) were duly observ- 
ed. There is nothing on record to show 
that these witnesses or any one of them 
had any motive or cause to make false 
statement. Barring a few minor discre- 
pancies which are likely to occur in the 
statements of truthful witnesses, for in- 
stance, with regard to the manner in 
which the attesting witnesses had met 
Ishar Singh at Gurdaspur and the fact 
stated by Ranja Singh that Ishar Singh 
had given some paper with writing on it, 
to Gian Chand, in their statements no- 
thing was shown for doubting the vera- 
city of the aforesaid witnesses, The lower 
Appellate Court duly considered the said 
discrepancies in the statements of these 
witnesses, now pointed out, and after 
scrutinizing their evidence in the circum- 
stances of the case, accepted their testi- 
mony. So, I see no reason to disbelieve 
them. It is, therefore, evident that due 
execution of the will (Exhibit D-4) by 
Ishar Singh has been established by the 
sworn testimony of the aforesaid wit- 
nesses which is unimpeachable and reli- 
able, As a general rule, until the contrary 
is established, a testator is presumed to 
be sane and to have mental capacity to 
make a valid will, Accordingly, where a 
testamentary writing is rational on its 
face, legal in form, and it is shown to 
have been duly executed, the presump- 


tion of testamentary capacity arises. 
The said presumption obtains over 
the entire process of the execu- 


tion of the will in the absence of 
credible evidence to the contrary. A 
testamentary disposition of property js 
usually not consistent with the ordinary 
course of succession. Therefore, any de- 
varture from the usual course of succes- 
sion in which a person prompted by ordi- 
nary instincts and natural impulsions, 
would have his property goọ, is presumed 
to have been made by the testator be- 
cause of reasons rationally conceived, 
which were satisfactory to him. No pre- 
sumption of testamentary incapacity is 
permissible by the mere fact that the 
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testator was advanced in years. There- 
fore, the mere circumstance that Ishar 
Singh was aged 80 years or slightly more 
when he made the will (Exhibit D-4) is 
insufficient for contending that he lacked 
testamentary capacity when he executed 
it. The intention and mind of a testator 
can be gathered from the language and 
the provisions made by him in the will. 

The bare reading of the will (Exhibit 
D-4) reveals that Ishar Singh fully knew 
that he had a daughter (Shrimati Budho) 
and three grandsons and a grand-daugh- 
ter. He knew that Budho had died, and 
Balwant Singh and Surain Singh, respon- 
dents, were sons of Teja Singh, and that 
Charan Singh appellant and Shrimati 
Sowarno were the son and daughter of 
Narinjan Singh and their mother Shri- 
mati Taro was alive. He knew, and stat- 
ed in the will (Exhibit D-4) that he had 
already given one-third of his land to the 
issue (viz. Charan Singh) of Narinjan 
Singh and had also gifted one-third of his 
land to Balwant Singh and Surain Singh. 
He indicated his intention to disinherit 
Shrimati Budho as well as the appellants 
from succeeding to one-third of the land 
kept by him by stating in the will (Exhi- 
bit D-4) that he had already given suffi- 
cient ornaments and cash etc. to Shri- 
mati Budho and that Narinjan Singh, the 
father of the appellants, had been haras- 
sing him and Shrimati Taro, the mother 
of the appellants, did not attend to him 
and had, on the other hand, been haras- 
sing him, He further stated in the will 
(Exhibit D-4) that Balwant Singh and 
Surain Singh had been rendering servi- 
ces to him, had been attending to him 
during his illness, had been locking after 
his needs and that he had been very 
happy with them. Therefore, the will (Ex- 
hibit D-4), on the face of it, sounds natu- 
ral and the reasons given by him for be- 
queathing thé land kept by him, in fav- 
our of Balwant Singh and Surain Singh 
in preference to the appellants, are 
rational. 

It is pertinent to note that on 7th 
July, 1958, Ishar Singh had executed 
three gift deeds. By means of registered 
deed (Exhibit P-3), he gave 117 kanals 
7 marlas out of his land to Charan Singh, 
by means of gift deed (Exhibit D-5) he 
gave land measuring 57 kanals 19 mar- 
las to Surain Singh respondent; while by 
means of gift deed (Exhibit D-6), he had 
given land measuring 60 kanals 18 mar- 
las to Balwant Singh. It would show that 
the area of the land then given by him 
to Balwant Singh and Surain Singh was 
equal to the area of land given by him 
to Charan Singh. Thereafter, on 26th De- 
cember, 1958, Ishar Singh had executed 
and registered the will (Exhibit D-12), 
wherein he had stated that Balwant Singh 
and Surain Singh, respondents, would be 
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entitled to 21/33 and Charan Singh ap- 
pellant would be entitled te 3/33 while 
wives of Balwant Singh and Surain Singh 
would be entitled to 9/38 of the land 
whieh had been kept by him after mak~ 
ing the aforesaid gifts. Naturally, in the 
igear 1963, when he wanted to make ano- 
ther will (Exhibit. D-4) whereby he want- 
ed, to hequeath whole of the land, held 
‘oy him, in favour of Balwant Singh and 
Surain Singh and did not want to pass 
over any share in the said land te Charan 
Singh appellant or to the wives of Bal- 
want Singh and Surain Singh, he could 
think of observing seerecy respecting the 
said will (Exhibit D-4). It appears that 
it was under the impulsion that Ishar 
Singh wamted that Charan Singh appel- 
lant. or the wives of Balwant Singh and 
Surain Singh should not know that he 
was making nother will depriving them 
of the shares in the land which he in- 
tended to give to them when he made the 
will Exhibit D-12), that he decided to 
keep the will (Exhibit D-4) szeret and 
to deposit it with the Registrar, Gurdas- 
pur, rather than to get it registered open- 
ly. It was for this reason that he could 
have decided not to take any co-villager 
to Gurdaspur for getting the will attest- 
ed. Part DX of the Indian Registration 
Act contains provisions for the deposit. of 
wills. Therefore, the act of Ishar Singh 
in depositing the will (Exhibit: D-4) with 











the Registrar owas in  aceordance 
with law and cannot afford a 
ground for contending that the 


will (Exhibit D-4} was not genuine or 
that he (Ishar Singh) did not have sound 
disposing mind when he executed it. 
Similarly, the circumstance that Ishar 
Singh did not make any reference to will 
{Exhibit D-12) in the will (Exhibit D-4) 
cannot, in my opinion, be a ground much 
less just, for suspecting the genuineness 
of the said will (Exhibit D-4). Will (Ex- 
hibit Dt} was executed on 1-8-1963 and 
it was 27 days later, ie. on 28-8-1963, 


when it was deposited with the Regis- 
żrar, Gurdaspur. ‘Therefore, there was 
ample time for Ishar Singh to give 


thought to the contents of will (Exhibit 
D-4) and to consider the consequences of 
the bequest which he was making. It, 
thus, follows from the discussion above 
that there is no foree in the contentions 
raised by the learned counsel for the 
appellants and the finding of the lower 
Appellate Court on issue No. 1 is im- 
peachable. As soon as it is held, as I do, 
that will (Exhibit D-4) was duly execut- 
ed by Ishar Singh with sound disposing 
mind and it is genuine and it is his lest 
will, it must prevail. So, the succession 
to the land left behind by Ishar Singh 
has to be determined by the said will 
(Exhibit D-4} and, as such, Balwant Singh 
and Surain Singh, respondents, had be- 
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come owners of the land on aecount of 
the said will, The findings recorded by” 
the Courts below on the other issues have 
not been assailed before me, and I do not 
find any defect therein. 

7. In the result, I find that this 
appeal and Regular Second Appeal No. 
693 of 1969 are bereft of any merit and 
the lower Appellate Court was right in 
non suiting the appellants. Consequently, 
I, maintaining the judgment and decree 
of the lower Appellate Court, dismiss this 
appeal as well as Regular Second Appeal 
Wo. 693 of 1969, with costs. 


Appeals dismissed. 
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Mehar Singh and others, Appellants 
v. Inder Singh and others, Respondents 
Second Appeal No. 1363 of 1974 and 
Civil Mise. No. 4912-C of 1974, D/- 21-10- 
1974.7 
(A) Civil P, C. (1908), ©. 41, R. 27 — 
Second Appeal — Application for permis- 
sion to file plan of suit site prepared by 
private draftsman and for appointment of 
Commissioner to visit the site and report 
— Document sought to be filed not a copy 
of public document or public record — 
Appellants being aware of topography 
cannot claim inability to produce plan 
earlier because of same reason beyond: 
their control — Application dismissed. 
< (Para 3) 


(B) Easements Act (1882), S. 13 — 
Rain water and dirty water flowing 
through defendant’s courtyard for forty 
years —- Defendant obstructing the flaw 
—~ Accumulation of water in the street 
causing nuisance to plaintiff — Held there 
was an easement of necessity. AIR 1967 
AN 43, AIR 1966 Raj 123, Distinguished. 

(Para 5) 
Cases Referred: Chronological Paras 


AIR 1967 All 43 = 1967 All LJ 107 5 
AIR 1966 Raj 123 = 1966 Raj LW 49? 5 

K. L. Jagga, for Appellants; S, C. 
Goyal (for Nos. 1 to 3) witk O. P. Goyal 
and A. S. Cheema (for No. 4), for Res- 
pəndents. 


JUDGMENT :— The plaintiff-respon- 
dents filed a suit in the Court of the 
learned Senior Subordinate Judge, Am- 
bala, with the allegations that rain water 
and dirty’ water flowing out of their 
houses used to pass through a drain, 
marked as ‘AB’ in the site plan Exhibit 
‘p-2’, passed through the land belonging 


‘(From decree of K, L. Wason, Addl. 
Dist, J, Ambala, D/- 27-7-1974.) 
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to the defendants-appellants. The latter 
had set up a small obstruction disallow- 
ing the flow of water towards the natu- 
ral drain abovesaid which has resulted in 
accumulation of dirty water in the street 
causing nuisance te the plaintifis-respon- 
dents, Similarly allegations were made 
against respondent No. 4 regarding ‘the 
construction of wall marked *AC’ in the 
site plan Exhibit ‘P-2’, In reply, he de~ 
fendants-appellants Nos. 1 to 3 submitted 
as follows in paragraphs Nos. 4 and 6 of 
their written statement:— 

“Para. No. 4— Para. No. 4 is incor- 
rectly stated. As submitted above, no 
place has been indicated in yellow colour 
in the attached plan. In any case, water 
has been flowing out in the direction of 
its natural flow. It is denied that water 


has been flowing tike this for the last 
forty years. 
Para, No. 6— Para. No. 6 is incor- 


rect. Defendants Nos, 1 to 3 did not stop 
the flow of any water. However, they 
made a construction in the land belons- 
ing to them but the water never used fto 
flow towards the side of this construc- 
tion.” 

2. The learned trial Court framed 
the following issues:— 

1. Whether the defendants have 
caused obstruction to the rain water and 
dirty water accumulated in the site AC- 
DE shown yellow in the site plan by rais- 
ing the walls AB, and AC in dispute? 

2. Whether the plaint is correctly 
valued for purposes of court-fee and ju- 
risdiction? 

3. Whether the site belonging to de- 
fendant No. 4 is owned jointly by eight 
other persons and they are mecessary par- 
ties to the suit? 

4. Whether the plaint dees mot dis- 
close any cause of action? 


5. Whether the site plan attached 
with the plaint is incorrect? 
$. Relief. 


All the issues were decided against ‘the 
defendants-appellants and ee suit of the 
plaintifi-respondent was decreed. ‘The 
appeal filed by them also failed. They 
have come up in second ‘appeal ‘before 
me, 

3. Along with the Memorandum 
of Appeal, Mr. K. L., Jagga thas filed an 
application under ‘Order XLI, Rule 27 of 
the Code of Civil Procedure, ‘for permis- 
sion to file a new plan and has also pray- 
ed that a Senior Advocate be appointed 

as a: Commissioner to wisit the spot and to 
male a report to this Court. According to 
the learned counsel in the absence of this 
evidence it would not be possible for this 
Court to give an effective judgment in 
this case, I am of the view that the plea 
raised is untenable. The document mow 
Iscught to be produced in evidence is sa 
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plan prepared by a private Draftsman, 
which is stated to be according to the 
conditions existing on the spot. It is mot 
a copy of the public document or a pub- 
lic record. The appellants were aware of) 
the topography of the site where their 
respective lands were situated and it can- 
not be said that they could mot produce 
this plan earlier because of seme reason 
beyond their control. Similarly, im vier 
ot the evidence available on the mnecomrd. 
I do not think, it would serve any useful 
purpose to appoint a fresh local Commis- 
sioner. The application filed by Mr. Jagga 
under Onder XLI, Rule 27, Code of Civil 
Procedure, is, therefore, dismissed, 


4. On the merits of the appeal, I 
may state that the learned lower Appel- 
late Court has observed that it had been 
admitted by Surta defendant himself that 
the level of his courtyard was lower than 
that of the street. From this admission, 
the learned Court readily inferred that 
‘the matbural flow of water was ‘from ‘the 
courtyard of Surta. In paragraphs 4 and 
6 of tthe written statement of the defen- 
dants-appellants which have been set out 
above, it has clearly been admitted that 
water in tthe street has been flowing in 
the direction of its natural flow for the 
last forty years. Tt is often said that the 
men may lie but the circumstances do 
mot. In the face of this important cir- 
cumstantial evidence it must be held that 
water used to flow through the courtyard 
of the defendants-appellants and ‘they 


have obstructed the flow by rais- 
ing obstructions im an illegal man- 
ner. Two local Commissioners were 
appointed in ‘this case. “They are 
Adivecates practising at Ambala and 
both ef them ‘have unanimously re- 


ported that stagnant water was standing 
in the street and mosquittees were breeđ- 
ing. This implies that ‘because of the ohb- 
struction raised by the defendants-appel- 
fants the plaintiffs-respondentts haye been 
confronted with a perrmanent source of 
muisance, It ts also in evidence that there 
is no other outlet of water. The learned 
lower Appellate ‘Court was right in b- 
serving ‘that flow of water through the 
courtyard of defendants-appellants should 
be allowed as an easement of necessity. 


ae Mr. Jagga, the learned counsel 
for the appellants, has submitted that 
there cannot be any ‘easement in mespert 
of an act of nuisance. In support af this 
submission, he has placed reliance upon 
Bankey Lal v. Krishan Lal, AIR 1967 All 
43. In that case, it was held that throw- 
ing might soil on another’s Tand its a 
wrongful act called nuisance, and no one 
can acquire a prescriptive right to com~ 
mit nuisance on another's and. The other 
case relied upon by him äs Bherulal w. 
Mohan Singh, AIR 1966 Raj 222. ra that 
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case, the use of lane as a public latrine 
for a long time was held not to give a 


right of easement. In my considered opin-— 


ion, the authorities relied upon by Mr. 
Jagga are clearly distinguishable. The 
acts on the basis of which right of ease- 
ment was sought to be claimed in these 
two cases were acts which could be re- 
garded as mala in se, that is, acts which 
were inherently wrongful, The same can- 
not be said in case of a party trying to 
divert the rain water from his own house 
to a public street or to the adjoining land 
which is lying at a lower level. 


6. No other point was raised þe- 
fore me. 

7. For the reasons mentioned 
above, this appeal fails and is dismissed 
with no order as to costs. 

Appeal dismissed. 
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R. S. NARULA, C. J. AND PREM 
CHAND JAIN, J. 


Arjan Singh and others, Appellants 
v. Kartar Singh and others, Respondents. 


Letters Patent Appeal No. 171 of 
1972, D/- 24-9-1974.* 

(A) Civil P. C. (1908), O. 1, R. 10 (2) 
— Addition of parties — Discretionary — 
Discretion to be exercised judicially — 
— Frinciples stated. 

O. 1, R. 10 (2) gives wide discretion 
to the Court to meet every case of defect 
of parties, but the power must be exer- 
cised on judicial principles and not arbi- 
trarily. One of the well-known princi- 
ples is that the person to be added must 
be necessary to effectually and complete- 
ly adjudicate upon and settle all the 
points in the suit and that a party should 
not be added merely to avoid multiplicity 
of suits. A party is a necessary party to 
a suit in whose absence the suit cannot 
legally proceed. Another principle is that 
the discretion should be exercised in a 
reasonable manner so as not to cause in- 
convenience or embarrassment to any of 
the parties. Before directing a party to be 
impleaded, the court can insist that it 
should be prima facie satisfied about the 
bona fides of the applicant, the plausi- 
bility of the applicant’s claim and the 
genuineness of his/her interest in the 
litigation. 1972 Cur LJ 377, Affirmed. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1144 = (1969) 3 SCR ja 


9 


*(Against Judgment of D. S. Tewatia, J. 
reported in 1972 Cur LJ 377.) 
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Arjan Singh v, Kartar Singh 


A.I. R. 


V. P. Sarda, for Appellants; G. R. 
Majithia, for Nos. 1 to 3, 6, 7 and 11, for 
Respondents. 


JUDGMENT :- The land for the 
possession of which the plaintiffs-appel- 
lants filed the instant suit was originally 
sold by Harnam Singh orn October 16, 
1930, to Lal Singh and Hira Singh. Buta 
Singh, the father of the plaintiffs-appel- 
lants, successfully challenged the aliena- 
tion and got the usual declaratory decree 
on June 18, 1934, to the effect that the 
alienation would not bind them, and 
would not affect their reversionary inte- 
rest, Harnam Singh subsequently died 
end the date. of his death is in dispute. 
The plaintiffs-appellants did not even 
mention any precise date of his death in 
the plaint, dated April 25, 1967, wherein 
they merely said that Harnam Singh had 
died about a week earlier. That plea has 
been interpreted by the appellants to 
suggest that Harnam Singh had died on 
or about April 18, 1967, though in the 
course of arguments at the earlier stage 
of this case, they had sometime suggest- 
ed April 16, 1967, as the date of his death 
possibly on the basis of some devosition 
in the trial Court. In the suit which has 
given rise to this appeal, which was, as 
already stated, filed on April 25, 1367, for 
rossession of the land in dispute against 
the successors of the original alienees, 
one of the defences was of limitation 
which gave rise to the framing of issue 
No, 3. The defendants pleaded that Har- 
nam Singh had died more than 3 years 
prior to the institution of the suit. 


2. During the pendency of the suit 
in the trial Court, Mst. Ind Kaur, who is 
admittedly the daughter of the paternal 
uncle of the plaintiffs-appellants, filed an 
application for being impleaded as a 
party. That application was opposed by 
the plaintiffs who went to the length of 
denying at that stage even her relation- 
Ship with the deceased. On account of the 
contest raised by the plaintiffs, an issue 
about Ind Kaur being or not being a 
necessary party to the suit was framed, 
which was decided against her by the 
order of the trial Court, dated January 1, 
1968. The suit was ultimately dismissed 
by the judgment and decree of the trial 
Court, dated March 1, 1968, as being bar- 
red by time, on the basis of the trial 
Court’s finding on issue No. 3 


3. During the. pendency of the 
plaintiffs-appellants’ appeal in the Court 
of the Additional District Judge, Feroze- 
pore, an application was made by the 
plaintiffs on August 21, 1969, for leave to 
implead Ind Kaur as a co-plaintiff, on 
the ground that the plaintiffs had then 
admitted her relationship as found by the 
trial Court, and alleged that she was a 
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necessary party to the suit. Ind Kaur her- 
self made a similar application before the 
first Appellate Court on December 2, 
1969. By its order, dated April 17, 1970, 
the first Appellate Court allowed the ap- 
plication of the plaintiffs, and the appli- 
cation of Ind Kaur on the ground that 
she was a necessary party in view of the 
judgment of their Lordships of the Sup- 
reme Court in Giani Ram v, Ramji Lal, 
ATR 1969 SC 1144, and set aside the de- 
cree of the trial Court and remanded the 
suit to the original Court for retrial. The 
appeal of the defendants-respondents 
against the order of the first Appellate 
Court, dated April 17, 1970, was allowed 
by a learned Single Judge of this Court 
on September 17, 1971, on three grounds, 
namely:— 

(i) that the order of the trial Court 
refusing to implead Ind Kaur as a party 
to the suit barred the application of Ind 
Kaur and that of the plaintiffs in the 
lower Appellate Court on principles of 
res judicata; 

(ii) that Ind Kaur was not a neces- 
sary party and should not have been im- 
pleaded by the lower Appellate Court; 


(iii) that even if Ind Kaur was a ne- 

cessary party, she should not have been 
allowed to be impleaded by the first Ap- 
pellate Court as her application as well 
as that of the  plaintiffs-appellants was 
not bona fide, and also necessitated a re- 
trial of the suit. 
The present appeal under clause 10 of 
the Letters Patent of this Court has been 
filed by the unsuccessful plaintiffs-appel- 
lants against the abovementioned judg- 
ment and order of the learned Single 
Judge. 


4. Mr. Vidya Parkash Sarda, the 
learned counsel for the plaintiffs-appel- 
lants, has fairly and frankly conceded 
that Ind Kaur is the daughter of Buta 
Singh’s brother Sher Singh, and would, 
according to the judgment of the Sup- 
reme Court in the case of Giani Ram, 
AIR 1969 SC 1144 (supra), be entitled to 
a decree for one-fourth of the land if she 
had filed a suit. He has also conceded 
that this suit could have proceeded with- 
out Ind Kaur having been impleaded as 
a party thereto, and the only effect of her 
not having been impleaded would have 
been, in view of the admitted relation- 

ship of Ind Kaur with the deceased, that 
` the plaintiffs’ suit would have been de- 
creed to the extent of the three-fourths 
of the land in dispute, if it was otherwise 
to be decreed in favour of the plaintiffs. 
Mr. Sarda also admits that Ind Kaur was 
entitled to file a separate suit for her one- 
fourth share in the land, and take bene- 
fit of the declaratory decree to which she 

was not a party. A person is a necessary 
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party to a suit in whose absence the suit 
cannot lawfully proceed. In so far as Mr. 
Sarda has unequivocally conceded that 
the suit of the plaintiffs-appellanis qua 
the. three-fourths share in the land in 
dispute could definitely proceed in the 
absence of Ind Kaur, no fault can be 
found with the decision of the learned 


' Single Judge to the effect that Ind Kaur 


was and is not a necessary party io this. 
litigation, It is well settled that sub-rule 
(2) of Rule 10 of Order 1 of the Code of 
Civil Procedure gives wide discretion to 
the Court to meet every case of defect of 
parties, but the power must be exercised 
on judicial principles and not arbitrarily. 
One of the well-known principles in this 
respect is that the presence of the person 
added must be necessary to effectually 
and completely adjudicate upon and 
settle all the points involved in the suit, 
and that a party should not be added 
merely to avoid multiplicity of suits. On 
the concessions on mixed questicns of 
law and fact made by the counsel for the 
appellants, it is clear that the implead- 
ing of Ind Kaur to the present suit was 
not necessary to effectually and com- 
pletely adjudicate upon, and settle any 
of the points involved in the suit of the 
plaintiffs-appellants as originally institut- 
ed. Another principle invoked in the mat- 
ter of deciding the application for im- 
pleading parties to a pending litigation is 
that the discretion under the abovemen- 
tioned rule should be exercised in a rea- 
sonable manner so as not to cause incon- 
venience or embarrassment to any of the 
parties. It is apparent that if Ind Kaur 
were allowed to be impleaded at the first 
appellate stage necessitating retrial of 
the suit, it would have given an oppor- 
tunity to the plaintiffs-appellants to lead 
additional evidence or fresh evidence to 
prove the date of death of Harnam Singh, 
and this would have been at the peril, 
risk and embarrassment of the defen- 
dants-respondents. Moreover, before 
directing a party to be impleaded, the 
Court can insist that it should be prima 
facie satisfied about the bona fides of the 
applicant, the plausibility of the appli- 
cant’s claim, and the genuineness of his/ 
her interest in the litigation. It appears 
that the application of the plaintiffs- 
appellants cannot satisfy that test in view 
of the admitted fact that the appellants 
opposed the application of Ind Kaur in 
the trial Court tooth and nail, and went 
to the length of denying even her rela- 
tionship with the deceased. Their only 
object, as observed by the learned Single 


Judge in his judgment under appeal, is 
to try to have another opportunity of 
getting out of the bar of limitation, This 
is also apparent to us from the fact that 
Mr. Sarda is not prepared to have Ind 
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Kaur impleaded as a co-plaintiff in the 
suit on the condition that she would not 
Claim re-trial or ask for an opportunity 
te lead additional evidence. We offered 
to Mr. Sarda that we may allow her to be 
impleaded on the abovémentioned condi- 
tion if Mr, Sarda is in a position to 
undertake to have the appeal decided by 
the first appéllate Court on the evidence 
already recorded in the suit without ask- 
ing for either re-trial or for an opportu- 
nity to lead any additional evidsnce at 
any stage. Mr. Sarda naturally declined 
that offer in the circumstances of this 
case which are obvious, ; 
5; In the view we have taken 
about Ind Kaur not being a necessary 
party to the suit, and about the applica- 
tion of the plaintifis-appellants moved in 
the lower Appellate Court not being bona 
fide, it is unnecessary to decide whether 
the finding of the learned Judge in 
Chambers about the trial Court’s order 
operating as rés judicata is correct or 
not. The appeal must in thése circum- 
stances fail and is actordingly dismissed 
though without any order as to costs, 
Appeal dismissed. 
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R. S. NARULA, C. J. AND M. R. 
SHARMA, J. 

Mahal Singh Ujagar Singh and 
others, Appellants v. The State of Punjab 
and othérs, Respondents. 

L. P. A, No. 383 of 1974, D/- 19-8- 
1974.* 

(A) Land Acquisition Act (1894), S. 4 
(1) — Notification dated 1-10-1971, under 
— Validity of —- Non-viable objections 
as to. 

Objection that individual landholders 
were not served with substance of notifi- 
cation under 8S. 4 (1) or that it did not 
céntain the names of the landholders and 
the exact portions of lands to be acquir- 
ed or that thé notification mistakenly re- 
ferred to the former Tahsil in whith the 
lands were situste were all held to be 
invalid objections, Civil Writ No. 1660 of 
1974 (Punj.); ATR 1960 SC 1203, Relied 
on. “tase law referred to. (Paras 2, 3, 4) 
Cases Referred: Chronological Paras 
(1974) Civil Writ No, 1660 of 1974 Da 


1971 Cur LJ 436 = 73 Pun LR 520 4 
AIR 1970 SC 802 = 1970 All LJ 178 4 
AIR 1970 All 414 = 1970 All WR (HC) 

151 (FB) 4 


*(Against order of Prem Chand Jain, ð., 
in Civil Writ No. 2599 of 1973, D/- 22+5- 
1974.) 
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“Mahal Singh v. State of Punjab (Narula C. J.) 


ALR. 


AIR 1967 SC 1074 = (1967) 1 SCR 120 4 
AIR 1960 SC 1203 = (1961) 1 SCR 128 4 
Y, P. Gandhi, for Appéllants: M. M. 
Punchhi, for Advocate-Genéral Punjab, 
for Respondents. 

R. S. NARULA, C. J.:— The pivotal 
point which was préssed béforé the léarn- 
ed Single Judge and has again been 
pressed before us in this appéal against 
the dismissal of the appellants’ petition 
under Article 226 of the Constitution is 
that the notification, dated October 1, 
1971, published in the 


owners of the land that their propérties 
were intended to be coripulsorily aequir- 
ed, and, theréfore, the entire subsequent 
acquisition proceédings founded on the 
Said invalid notification should be held 
tô Dé non ést, as thé publication of a 
valid notification under Section 4 is the 
siné qua non to thé éxercise of any fur- 
ther power for aéquisition of land under 
the Act. The notifi¢ation (Annexure ‘A’ 
to the writ petition) sets out that:— 

_ “Whereas, it appears to the. President 

of India, that land is likely to be réqitir- 
ed io be taken by Govérnment, at public 
éxpenses, for a public purpose namely 
for excavating Naraingarh Link Drain 
from R. D. 39420 to R. D, 59000 (for full 
width in reach R, D. 39420 to R, D. 43360, 
R. D. 44800 to R. D. 45500 and B, D, 48000 
to R. D. 59000) and for léft half width in 
the remaining reaches in tahsil and dis- 
trict Patiala, it is héreby notified that the 
land in the locality described below is 
likely to be required for the above pur- 
pose.” 
In the feurth paragraph of the notifica- 
tion it is stated that ary person interested 
who has any objéction to thé acquisition 
öf any larid in the locality may within 
30 days of the publication of the notifica- 
tion file objections in ‘writing before the 
(Colléctor, Land Aéquisition Office, Drain- 
age Circle, Patiala. The details of the 
land s6ught to bé covéred by the notifi- 
cation are then specified in Annexure ‘A’. 
It gives the name of the district, the 
name of the tahsil, the name of the vil- 
lagé, the area in acrés sought to be at- 
quired, the khasra nttmbeérs of the land, 
and a deseription of the land to be ać- 
quired in the following words:— 

“A strip of land 19,580 féet in length 
and of varying widths geénerally lying 
from south-west to north-east direction 
as demarcated at site arid as shown on 
the Index Plan.” 

2. ‘The appéllant's objection was 
pressed on three grounds, namely 
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(i) the. precise portions ef the land 
comprised in the khasra numbers have 
not been mentioned in the notification; 

(ii) village Fatehgarh Chhana from 
which 8.59 acres of land are sought to be 
eovered by the notification has been des- 
cribed therein as forming part of tahsil 
Patiala in district Patiala, whereas in 
fact it had by the time of the notification 
been made a part of tahsil Samana in 
district Patiala; and 

(iii) public notice of the substance of 
the. notification had not been given in the 
village of the appellants so as to enable 
the appellants to file objections under 
Section 5-A of the Act. 


While repelling each of the ahovemen- 
tioned objections of the appellants, the 
learned Judge in Chambers held that the 
perusal of the original record showed 
that the notification had been proclaimed 
in the village of the appellants, and the 
endorsement about the proclamation hav- 
ing been issued in that village was even 
signed by Bachan Singh and Budh Singh 
appellants. The original record was again 
shown to us by the: State counsel. ‘The 
correctness of this finding of fact by the 
learned Single Judge was not questioned 
before us, but it was sought to be agitated 
that the signatures of all the appellants 
should have been obtained on the notifi- 
gation as it is possible that some of them 
might have been out of the village on the 
date when the proclamation was made. 
There is no force whatever in this con- 
tention, firstly because it would be prac- 
tically impossible to follow everyone of 
the large number of persons that may he 
interested in the land sought to þe ac- 
quired under a notification under Section 
4 of the Act, and had the requirement of 
the provision been as envisaged by Mr. 
Gandhi, the. learned counsel for the ap- 
pellants, it would be very easy for the 
land-owners to delay the, acquisition pro- 
eeedings by merely proving that some of 
them were out of the village on the date 
when the substance of the notification 
was proclaimed: secondly, the appellants 
having in fact become- aware of the noti- 
fication within time, and having admit- 
tedly filed objections under Section 5-A 
of the Act, it is wholly immaterial whe- 
ther some of them were or were not in 
the village at the time of the proclama- 
tion. Moreover, I have not been able to 
understand how the learned counsel for 
the appellants has got an impression that 
any law requires personal service of 
notice of the contents of the notification 
under Section 4 being effected on the 
interested land-owners. All that sub-sec- 
tion (1) of Section 4 of the Act requires 
in this respect is that the Collector 
should cause publie notice of the sub- 
stance of such notification to be given 
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tat convenient places in the said loea- 
lity”. I am unable to spell out of the lan- 
guage of Section 4 (1) any requirement 
to serve notice of the contents of the 
notification on any particular land-owner. 
The signatures of two of the appellants 
had been obtained merely as evidence of 
the substance of the notification having 
been proclaimed in the village of the 
appellants. That being so, the require- 
ments of Section 4 (1) as regards giving 
the public notice of the substance of the 
notification in the locality have been 
fully satisfied in this case. 


3 Similarly, the learned Judge 
was, In our opinion, correct in repelling 
the objection of the appellant to the 
effect that the non-specification of the 
exact portions of the khasra numbers or 
non-mentioning of the names of the 
owners of the khasra numbers resulted 
in any prejudice to the appellants, First- 
ly, it is not necessary that the exact strip 
of land to be ultimately acquired under 
Section 6 of the Act should be specified 
with meticulous details in the notification 
under Section 4. The quantification of the 
land and the specification of the exact, 
portions sought to be acquired is expected 
to be made under Section 4 (2) of the 
Act after the issue of the notification 
under Section 4 (1). Section 4 (2) states 
that upon the issue of the notification 
under sub-section (1) of that section, it 
would be lawful for any officer authoris- 
ed by the Government to enter upon and 
survey and take levels of any land in 
such locality; to dig or bore into the gub- 
soil; to do all other acts necessary to as- 
certain whether the land is adapted for 
such purpose; and “to set out the bounda- 
ries of the land proposed to he taken and 
the intended line of the work (if any) 
proposed to be made thereon”, besides 
marking such levels, boundaries and 
alignments by placing marks and cutting 
trenches, This provision itself shows that 
in the nature of things the exact bounda- 
ries of the land proposed to be. taken can 
be found out and marked at the site 
under sub-section (2) of Section 4 only 
after the issue of the notification under 
sub-section (1) of that section, Secondly, 
in this particular case there is no doubt 
that the appellants were aware of the 
fact that their land was involved in the 
proposed acquisition covered by the noti- 
fication under Section 4, and that is why 
they actually preferred objections under 
Section 5-A. 


4. The third objection as to the 
label of the name of a wrong tahsil hav- 
ing been used for describing the village 
of the appellants is also meaningless as 
it is not the case of the appellants that 
there is any village by the name of Fateh- 
garh Chhana in tahsil Patiala. A similar 
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Objection has been raised in the connect- 
ed case, that is Civil Writ 1660 of 1974 
(Punj.), Hazara Singh v. The State of 
Punjab, regarding the notification under 
Section 4 of the Act, dated October 3, 
1972, for acquiring a strip of land mea- 
suring 20,920 feet in length and of vary- 
ing widths generally lying from east to 
west as demarcated at site wherein 
khasra numbers of the land are given. 
Village Ghanour Jattan in which part 
of the land covered by that notification is. 
situate has been described therein as be- 
ing in tahsil Sangrur. An objection has 
been taken in that writ petition about the 
said village being in fact a part of tahsil 
Sunam, In reply to that objection it has 
been stated in paragraph 1 of the affida- 
vit of the Executive Engineer, Drainage 
Construction Division, Sangrur, filed in 
that case that village Ghanour Jattan was 
in tahsil Sangrur at the time of the pre- 
paration of the land acquisition papers, 
but subsequently due to creation of a 
new tahsil at Sunam, that village later be- 
came part of that new tahsil. As already 
stated the notification in that case is of 
October 3, 1972. The notification in the 
instant case was published on October 15, 
1971. The abovementioned averment in 
the written statement of the Government 
in the connected case shows that tahsil 
Sunam did not exist earlier and had been 
carved out sometime in 1971-72. It has 
not been disputed by the learned counsel 
for the appellants that the village of the 
appellants was originally in tahsil Patiala, 
and that it has become part of tahsil 
Sunam only after this new tahsil was 
carved out. The mere fact, therefore, that 
at the time of filing the writ petition or 
even earlier at the time of filing the. ob- 
jections under Section 5-A of the Act, 
village Fatehgarh Chhana was part of 
Sunam tahsil does not make the least dif- 
ference when the said village was ad- 
mittedly a part of tahsil Patiala earlier. 
The object of giving sufficient particulars 
of the property in a notification under 
Section 4 (1) of the Act so as to identify 
the property is that the owners thereof 
may have notice of the proposed acquisi- 
tion proceedings so that they may, if they 
so desire, prefer objections under Section 
5-A. Once it is not disputed that the ap~ 
pellants not only came to Enow of the 
notification, but also preferred all possi- 
ble objections under Section 5-A within 
time, the hypertechnical objection as to 
misdescription of the village which exist- 
ed in only one of the two tahsils loses all 
its importance. 


Mr. Y. P. Gandhi, the learned 
counsel for the appellants, cited before us 
the judgments of the Supreme Court in 
Khub Chand v. State of Rajasthen, AIR 
1967 SC 1074, and in Sm. Gunwant Kaur 


[Pr. 4} Mahal Singh v. State of Punjab (Narula C.J.) 


AI. R. 
v. Municipal Committee, Bhatinda, AIR 
1970 SC 802, and the Full Bench judg- 


ment of the Allahabad High Court in 
Bahori Lal v. Land Acquisition Officer, 
AIR 1970 All 414 (EFB), as well as the 
judgment of a learned Single Judge of 
this Court (R. S. Sarkaria, J.) in Messrs. 
New Ludhiana Industrial Corporation v. 
The State of Punjab ete, 1971 Cur LJ 
436, in support of the proposition that a’ 
notification under Section 4 which does 
not set cut sufficient information required 

by the land-owners is not a valid notifica- 

tion, There is no quarrel with that pro- 

position of law, but it has to be seen in| 
each case whether there has in fact been 

any material defect in the notification 

under Section 4 so as to deprive any land- 

owner of his right to prefer objections 

under Section 5-A or if there is only 

some hvvertechnical defect in the notifi- 

cation which neither goes to the root of 

the matter, nor affects the rights of any 

person, We asked Mr. Gandhi if he could 

cite a single case before us in which any 

defect of the kind pointed out in the pre- 

sent case was held to invalidate the ac- 

quisition proceedings in spite of the fact 

that the affected person had actually pre- 

ferred all possible objections against the 

notification. He was unable to cite any 

such case. On the other hand Mr. M. M. 

Punchhi, the learned counsel for the 

State, placed before us the observations 

of their Lordships of the Supreme Court 

in Babu Barkya Thakur v. State of Bom- 

bay (now Maharashtra), AIR 1960 SC 

1208, wherein it has been held that defect 

in a notification under Section 4 is nof 

fatal to the validity of the acquisition 

proceedings when the purpose of acquisi- 

tion has been investigated uncer Section 

5-A (or in the case of acquisition for a 

company under Section 40) after the no- 

tification under Section 4. The judgment 

of the Supreme Court in Babu Barkya 

Thakur’s case ATR 1960 SC 1203 (supra), 

in our opinion, concludes the issues raised 

before us. In this view of the matter it is 

impossible to find any fault with the 

judgment of the learned Single 

Judge which is affirmed and the appeal is 

ee though without any order as to 

costs, 


M. R. SHARMA, J.:— I agree. 
Appeal dismissed. 
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Dr. Gurdit Singh and others, Peti- 
tioners v. The State of Punjab and others, 
Respondents. 

Civil Writ No. 527 of 1969, D/- 22-3- 
1974. 

(A) Land Acquisition Act (1894), Ss. 3 
(e), 38-A — “Company” — Food Corpo- 
ration of India is a statutory body and 
falls within definition of ‘Company’. AIR 
1963 SC 1890; AIR 1970 SC 1002, Foll. 
AIR 1970 Punj & Har 361, Not Followed; 
Civil Writ No. 514 of 1970, D/- 29-5-1970 
(Punj.), Referred to. (Para 8) 

(B) Interpretation of Statutes — De~ 
finition in statute has to be followed — 
aa under different Acts — Value 
0 a 

Where a piece of Legislation gives 
a statutory definition for a word or ex- 
pression, while interpreting it, the mean~ 
ing assigned to it by the definition or 
interpretation clause must be given un- 
less otherwise indicated by the subject or 
context. Cases decided under different 
Acts or coming from States where the 
provisions of law are not similar cannot 
be taken as a safe guide. (Para 9) 

{C) Land Acquisition Act (1894), S. 6 
— Notification under — Acquisition of 
land for public purpose — Court cannot 
go bebind declaration and find out whe- 
ther land was needed for a public pur- 
pose or for a company unless colourable 
exercise of power by the Government is 
shown. (Para 11) 

(D) Land Acquisition Act (1894), S. 6 
and Part VO —- Notification under S. 6 — 
Acquisition for public purpose and not 
for company — Part VII not applicable. 

(Para 11) 


(E) Land Acquisition Act (1894), S. 17 
(2) (c) (Punjab) — “Public purpose” ~ 
Acquisition of land at State expenses for 
construction of godowns for storage of 
foodgrains — Is for public purpose — It 
is immaterial whether a Company (Food 
Corporation of India in the instant case) 
is benefited in the process. AIR 1963 SC 
151; AIR 1962 SC 764; AIR 1964 SC 1230; 
AIR 1970 Punj & Har 1 (FB); AIR 1971 
SC 1033, Applied; AIR 1963 SC 1890, Dis- 
tinguished. (Paras 11, 13) 


(Œ) Constitution of India, Art. 226 —~ 
Discretion of High Courts — Land Acqui- 
sition Act (1894), Ss. 4 and 6 — Notifica- 
tions under — Acquisition of lands for 
constructing godowns — Writ Petition 
challenging acquisition — Stay of com- 
struction not pressed and construction 
allowed to continue— Government spend- 
ing huge amounts on construction — Held 
there was no justification for interfer- 
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ence by High Court. AIR 1966 Punj 59 
(FB), Applied. (Para 13) 


Cases Referred: Chronological Paras’ 


AIR 1971 SC 1033 = (1971) 3 SCR 871 11 
AIR 1970 SC 1002 = 1970 Mah LJ 561 8 
AIR 1970 Punj & Har 1 = ILR (1970) 1 
Punj 76 (FB) 11 
1970 Rev 


AIR 1970 Punj & Har 361 = 
LR 325 6 
(1970) Civil Writ No. 514 of 1970, D/- 
29-5-1970 (Punj.) 6 

ATR 1966 Punj 59 = 68 Pun LR 1 (FB) 
12 


AIR 1964 SC 1230 = (1964) 6 SCR 784 11 
AIR 1963 SC 151 = (1963) 2 SCR 774 8 
AIR 1963 SC 1890 = (1964) 3 SCR 686 4 
AIR 1962 SC 764 = 1962 Supp (2) SCR 
149 11 
K. P. Bhandari with I. B. Bhandari, 
for Petitioners; Lalit Kumar Sood, for the 
State; Ram Niwas Sanghi and Harbhajan 
Singh Kathuria, for Respondents. 


ORDER :— By this writ petition fil- 
ed under Article 226 of the Constitution 
of India, some owners have challenged 
the proceedings for the acquisition of 
their lands by the State of Punjab, res- 
pondent No. 1, under the Land Acquisi- 
tion Act, 1894, as amended from time to 
time in its application to the said State, 
This Act would hereafter be referred to 
in this judgment briefly as ‘the Act. 

2. The impugned notification (An- 
nexure ‘B/l’) under Section 4 of the Act 
recites, amongst other things, that the 
land is likely to be needed by the Gov- 
ernment at public expense for the public 
purpose of construction of godowns for 
the Storage of foodgrains at Nabha. The 
impugned declaration (Annexure ‘B/2') 
under Section 6 of the Act also mentions 
the same public purpose and source of 
funds. Action under Section 17 of the 
Act was taken on the grounds of urgency 
and provisions of Section 5-A were dis- 
pensed with. The acquisition was describ~ 
ed to have been made under clause (c) of 
sub-section (2) of Section 17, as inserted 
in the Act by a Punjab amendment, Even 
though the Food Corporation of India, 
respondent No, 2, is not mentioned in 
these notifications, it has been admitted in 
a return filed on behalf of the respon- 
dents that the acquisition had been made 
by respondent No. 1 for construction of 
godowns for storage of stocks of food- 
grains belonging to respondent No. 2. 
Even though the petitioners were shown 
in the revenue records as the owners, 
Shrimati Narinder Kaur, respondent No. 
3, had been found in possession of the 
land. It was, however, averred by the 
respondents that the acquisition was be- 
ing made for a public purpose at State 
expense and that the entire funds for the 
project were to be borne by the Central 
Government under a crash programme 
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launched by the Food Ministry through 
the agency of the Faod Corpo6ration of 
India, The departrient wanted to pro- 
eeed with the construction work imme- 
diately in the national interest and to 
complete it before the Rabi harvest to 
avoid wastage of foodgrains for want of 
adequate storage facilities. It was denied 
that the land had been acquired for any 
company. The acquisition had been made 
under S. 17 (2) (© and action had been 
taken under the emergency provisions of 
the Act, as amended in its application to 
the State of Punjab and that the President 
of India was fully satisfied with regard 
fo the existence of the conditions which 
justified the invocation of these emers- 
ency provisions. 

oe The following, amongst other, 
provisions of the Act, as amended in its 
application to the State of Punjab, may 
be kept in mind while discussing the vari- 
ous aspects of the controversy that has 
béen raised in the present case:— 


“3, Definitions. In this Aet, unless 


there is something repugnant in the sub- 


ject or context,— 


a KX Xx XX 
y) xx £X xx 
(c) Xx XX “x 
(d) xx XX xX 


(éj the expression “Company” means 
a Company registered under the Indian 
Companies Act, 1882, or under the (Eng- 
lish) Companies Acts, 1862 to 1890, or in- 
corporated by an Act of Parliament of 
the United Kingdom or by ar Indian 
Law: or by Royal Charter or Letters Pa- 
tent; and includes a society registered 
under the Society Registration Act, 1860, 
and a registered society within the mean- 
ing of the Co-operative Societies Act, 
1912 or any other law relating to Co- 
operative Societies for the time being in 
force in any State. 


(ee) xx xx XX 
(f) xx EX XX 
(8) XX xX XX 


4. Publication of Preliminary notifi- 
ĉation and powers of officers thereupon. 


(1) Whenever it appears to the ap- 
propriate Government that land in any 
locality is needed or is likely to be need- 
ed for any public purpose, a notification 
to that effect shall be published in the 
official Gazette, and the Collector shall 
cause public notice of the substance of 
such notification to be given at conveni- 
ent places in the said locality. 


(2) xx XX YX 
xx XX 
t6: Declaration that land is required 

for a public purpose. | 
(1) Subject to the provisions of Part 
VII of this Act, when the appropriate 
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Government is satisfied, after considering 
the report, if any, made urder Section 
9-A, sub-section (2) that any particular 
land is needed for a public purpose, or 
for a Company, a declaration shall be 
made to that effect under the signature 
of a Secretary to such Government or of 
some officer duly authorized to certify its 


_ ordérs : 


Provided that no such declaration 
Shall be made unless the compensation to 
be awarded for such property is fo be 
paid by a Company, or wholly or partly 
out of public revenues or some fund con- 
trolled or managed by a local. authority. 

(2) xx XX XX 

(3) The said declaration shall be con- 
clusive evidence that the land is needed 
for a public purpose or for a Company, 
as the case may be; and, after making 
such declaration, the appropriate Gov- 
ernment may acquire the land in manner 
hereinafter appearing, - 


XX xX 
PART VII 
ACQUISITION OF LAND FOR 
COMPANIES, 


(This Part as amended in Punjab 
comprises of Sections 38 to 44-B). 

38-A. Industrial concern zo be deem- 
éd Company for certain purposes. 

“An industrial concern, ordinarily 
employing not less than one hundred 
werkmen owned by an individual or by 
an association of individuals and not be- 
ing a Company, desiring to acquire land 
for the erection of dwelling houses for 
workmen employed by the concern or for 
the provision of amenities directly con- 
nected therewith shall, so far as concerns 
the acquisition of such land, be deemed 
to be a Company for the purposes of this 
part, and the references to Company in 
Sections 5~A, 6, 7, 17 and 50 shall be 
interpreted as references also to such con- 
cern. 


39, Previous consent of “appropriate 
Government and execution of agreement 
necessary. 

The provisions of Sections 6 to 37 
(both inclusive) shall not be put in force 
in order to acquire land for any Com- 
pany, unless with the previous consent 
of the appropriate Government, nor un- 
less the Company shall have executed 
the agreement hereinafter mentioned. 
XX XX XX 


4. The material thing to be notic- 
ed at this stage is that there is nothing 
said in the impugned notification or dec- 
laration that the land is being acquired 
for any corporation or company so as to 
attract the application of Part VII of the 
Act to the proceedings. I may mention 
this fact here because the Supreme Court 
ruling in the case of Valjibhai Muljibhai 
Soneji v, State of Bombay, AIR 1963 SC 


xX 
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1890 could be distinguished on this ground, 
. The language of Section 4 (1) of the Act 
suggests that a notification under that 
section need mention only the publie 
purpose for which the acquisition is be- 
ing made while it is at the stage of the 
declaration under Section 6 that it can 
be specified whether the land is needed 
for a public purpose or for a company. 
The proviso tọ sub-section (1) of this 
section for the first time requires a men- 
tion Gf the source of the funds out of 
which the compensations for the acauisi- 
tion have te be paid. 

Sa The impugned notification (An- 
nexure ‘B/l’) makes it clear that the land 
is going to be acquired by the Govern- 
ment at public expense and for a public 
purpese. This mecital also appears in the 
declaration (Annexure ‘B/2’) made under 
section 6 of the Act and according to 
sub-section (3) of the said section, the 
declaration shall be conclusive evidence 
of the facets stated. 

6. The Supreme Court decision in 
Valitibhali Muljibhai’s case (supra) had 
been cited before two different Benches 
of this Court, This ruling had been dis- 
tinguished by both the Benches but with 
altogether diffieremt results. Appeals 
against both these conflicting decisions 
ane pending either im the Supreme Court 
or before the Letters Patent Bench, The 
hearing of this writ petition had, thene- 
fore, been postponed on the application 
of respondent No. 3 fer awaiting the 
decision of the Supneme Court. The peti- 
thonens, however, appear to be inm a hurry 
and want early hearing of the case with- 
out waiting for the decision of the appeal 
pending im the Supreme Court against 
the decision of the Division Bench of this 
Court im the case of Raja Ram Baru Ram 
v. Siate of Punjab, AIR 1970 Pun and 
Har 361. The hearing of the appeal filed 
against my judgement in the case of Moola 
Devi v. State of Haryana, Civil Writ No. 
DL of 1970, dacided on 29-5-1970 (Punj.) 
has also heen stayed by the Letters Pa- 
tent Bench. In view of ‘the eagerness 
shown by the petitioners, however, it was 
mot considered desirable ‘by me that the 
present case should go on being adjourn- 
ed indefinitely to await the decision of 
the Supreme Court in Raja Ram's case 
(supra), T am told that an appeal filed 
against my decision to preceed on with 
the hearing of this case has been dismiss- 
ed iby the Letters Patent Bench. 


7. When I decided Moola Dewvi's 
case (supra), the Division Bench ruling 
ef this Court in Raja Ram’s case (supra) 
was mot brought to my motice. My deci- 
sion being of a fater date could mot matti- 
mally come to ithe motice of the Division 
Bench that had decided Raia Ram’s case 
(supra) mone than three months earlier 
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8. In Valjibhei Muljibhai’s ease 
(supra), the Hon’ble Judges of the Sup- 
reme Court were pleased to hold that a 
State Transport Corporation having been 
incorporated by an Indian Law was a 
company within the meaning of Section 
3 (e) of the Act. Certain provisions of the 
Act of Incorporation which were taken 
into consideration fer holding the cerpo- 
ration to be a company were that it had 
been appointed by the State Government 
by an Act and was a bedy corporate hay- 
ing perpetual succession and common 
seal and could sue and be sued in its own 
mame. For holding the corporation to be 
a company, the Hon’ble Judges of the 
Supreme Court had not entered inte any 
discussion as to whether or not the cor- 
poration had any fluid or fluctuating 
body of shareholders or as to how it 
would differ from a firm er a partner- 
ship. This Supreme Court decision hav- 
ing been brought to the notice of the 
Division Bench that decided Raja Ram’s 
ease (supra), it was held, amongst other 
things, that the Food Corporation of 
India which bad been similarly incorpo- 
rated by an Indian law and which had 
perpetual seal and succession ete. was 
mot a company. Placed im a sitwation 
where T have either to follow a Supreme 
Court dictum or the contrary dictum of 
a Bench of this Court, however large or 
full, it may appear apparent that JI do 
not have much of an option. It would be. 
too much for me to say that the Hon’ble 
Judges of the Supreme Court had not 
really meant what they had actually 
said in clear enough terms It is not for: 
me to suggest that if any provisions of 
law or ruling or any other matter bear- 
ing on the controversy had been brought 
to the notice of the Hon’ble J udges . of 
the Supreme Court, the decision in Vati- 
bhai Muliibhai’s case might have ‘been 
different. In Smt. Somawanti v. State of 
Punjab, ATR 1963 SC 151, it was observ- 
ed by the Supreme Court that the bind- 

ing effect of a decision does not depend 
upon whether a particular argumert was 
considered therein or not, provided that 
the point with reference to which an 
argument was subsequently advanced 
was actually decided. Similarly in the 
case of Ballabhdas Mathunadas v. Muni- 
cipal Cammittee, Malkapur, AIR 1970 SC 
1002, it was observed by the WHon’ble 
Judges of the Supreme Court that whera 
a decision was binding on a High Court, 
it could not ignore it ‘because it thought 
that the relevant provisions were snot 
brought to the notice of the higher Court. 


| 


8. Where a piece of IJegislation 
gives a statutory definition for a word or 
expression, then while interpreting the 
provisions of that piece of legislation, we 
Or expression, 
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whenever it exists in the Act, the mean- 
ing assigned to it by the definition or the 
interpretation clause unless otherwise 
indicated by the subject or context. Cases 
decided under different Acts or cases 
coming from States where the Act has 
not been similarly amended-as-in Punjab 
cannot be taken as a safe guide if the 
provisions of law under consideration are 
materially different or not in pari mate- 
ria. Clause (e) of Section 3 of the Act 
begins; “the expression ‘Company’ means 
a Company......ccoce ”* Tf the word ‘Com- 
pany’ at both places can be given the 
statutory or defined meaning as was done 
by the Hon’ble Judges of the Supreme 
Court in Valjibhai Muljibhkai’s case 
(supra), then we would hardly have any 
justification for running to the judicial 
dictionaries or the dictionaries compiled 
for the laity or what the uninitiated 
understand by the word in common par- 
lance. Section 38-A of the Act, which was 
inserted by an amendment, clearly shows 
that even an industrial concern owned by 
an individual without any incorporation 
or registration could be deemed to be a 
Company for the purposes of Part VII of 
the Act, A declaration under Section 6 
would be subject to the provisions of Part 
VII in cases where an acquisition is made 
for a Company. Any academic discussions 
in school or college books as to how a 
company differs from a firm or partner- 
ship would be besides the point. Statu- 
tory definitions are known to have given 
a word or expression a meaning which 
is different from or the exact opposite 
of its dictionary meaning or what it may 
connote in common parlance. 


The definition of the expression 
‘foreign liquor’ in the Punjab Excise Act 
or the rules framed thereunder has been 
made to include sophisticated types of 
liquors made in our own country by 
licensed distilleries or breweries of repute 
even though this liquor had never crossed 
any inter-State or international borders. 
The expression ‘country-made liquor’ 
could, however, include illicit liquor 
made in a foreign country. I am remind- 
ed of a case of murderous assault which 
I tried while I was posted in the border 
district of Amritsar. It had come in evi- 
dence that there is an Indian village on 
this side of Indo-Pakistan border with a 
name associated with the White Slave 
Traffic. Just across the border, there is 
a Pakistani village though I do not re- 
member its name. Residents of both these 
villages are known to be engaged in 
smuggling of goods across the border. 
There is a picket of the Border Security 
Force in the vicinity. The activities of all 
these persons are mainly nocturnal and 
during the day time they have all the 
leisure and hold informal meetings over 
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a game of cards or sharing of refresh- 
ments ete. One can well imagine that the 
residents of the Indian village bring to 
a party meet sophisticated types of liquor 
made in India, Their Pakistani counter- 
parts bring some liquor distilled in an 
illicit manner in their territory, There is 
2 raid by the district police and excise 
staff and both types of liquor are recover- 
ed. Our own sophisticated stuff which 
can compare favourably with the choicest 
brands we disown as ‘Foreign liquor’ 
while the poison brewn in the hostile 
enemy territory we own up as ‘country- 
made’. : 

In a get together of my brother 
Judges, I had thoughtlessly made the 
statement that for the purposes of a 
piece of legislation it was open to the 
Legislature to define day as night and 
vice versa. Having made that statement 
in an off hand manner, I started wonder- 
ing whether I could make it good. One 
has only to give his imagination free 
reins and to conjure up an environment 
in which such a contrary definition could 
begin to have rational meaning. I would 
ask one to imagine a very busy foreign 
airport where numerous flights keep 
landing and taking off round the clock. 
The airport authorities have decided to 
aircondition the entire building compris- 
ing of a number of lounges and reception 
rooms etc. The inside of the building is 
a small world by itself. The aircondition- 
ing of the building requires that the open- 
ings have to be sealed against ‘outside 
light and air. To keep the inside of the 
building lighted up, artificial means like 
electric supply have to be resorted to. A 
person who has stayed for an appreciable 
length of time inside this building would 
lose all count of the hours of the day and 
night outside the building, 


10. The law of crimes very often 
provides a severer penalty for an offence 
if committed during night than would 
have been the case if the offence had 
been committed during day time. The air- 
port authorities could provide that if such 
an offence is committed inside the port 
building, it would be taken to have been 
committed during the day while there is 
regular electric supply but would be 
taken to have been committed ° during 
the night while there is a temporary elec- 
trical break-down. This statutory defni- 
tion could make the offence committed 
after sunrise and before sunset more 
severely punishable if it had been com- 
mitted during an electrical break-down. 
Any person in the street would find it 
difficult to comprehend why this offence 
committed during the day is being des- 
cribed to have been committed during the 
night. Unless the Courts, while interpret- 
ing the provisions of a piece of legisla- 
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be taken into consideration while computing 
the area of tenure land held by Temporary 
Tenant. 

Gii) For the purpose of allotment under 
these conditions 2 bighas of uncommand land 
shall be reckoned as 1 bigha of command 
land. 

(iv) For the purposes of calculating the 
extent of allotment of Government land upto 
ceiling limit under these conditions, all land, 
other than temporary cultivation land held 
by a Temporary Tenant or by any other 
member of his joint family shall be taken 
into consideration.” 


7. Condition No. 9 provides for the 
price to be charged for different types of 
Government lands to be allotted under these 
conditions and different rates have been pre- 
scribed for different kinds of command and 
uncommand lands. The proviso to condition 
No, 9, which is subject-matter of challenge is 
as under :— 


“Provided that no price shall be charged 
from a Temporary Tenant as mentioned in 
Condition 3 (2) for an allotment upto 25 
bighas (6.32 Hectares) of Government land 
and from a Temporary Tenant as mentioned 
in condition 3 (3) for an allotment of tem- 
porary cultivation land which is already under 
r gen cultivation since before 15-10- 
955.” 


8. These conditions were later on 
amended by notification dated October 25, 
1971 published in the Rajasthan Rajpatra 
dated 31-5-1973 and a new Condition No, 2-A 
was introduced which provided that with 
effect from the date of the commencement 
of the Conditions, all temporary leases of 
Government lands of Pre-1955 Temporary 
Tenants granted before such commencement 
would be deemed to have been terminated 
and all Government lands covered by such 
leases shall revert to the State Government. 

9, The Post-1955 Rules were publish- 
ed in the Rajasthan Rajpatra dated January 
27, 1972 under a notification dated May 4, 
1971. Rule 2 (1) (vi) of these Rules defines 
‘Bhakra landless persons’ as meaning a land- 
less person as defined by sub-rule (vi) of 
Rule 2 of the Rajasthan Colonisation (Bhakra 
Project Government Land Allotment and Sale) 
Rules, 1955, who was declared eligible for 
allotment of fand under those rules but who 
could not be allotted land in the Bhakra 
Project Area. Rule 2 (1) (xii) defines ‘Joint 


‘ Family’ in the same manner as Condition 2 


(viii) of the Pre-1955 Conditions. 

10, Rule 2 (1) (xiii) defines ‘Landless 
Persons’ as under :— 

“2 (1) ii). “Landless Persons’ means a 
person who is resident of Rajasthan since 
before the Ist day of April, 1955, and is by 
profession a bona fide agriculturist or bona 
fide agricultural labourer and whose primary 
source of income is agriculture: . 

Provided that such person neither holds 
any tenure land anywhere in excess of 15 
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bighas nor is he a sub-tenant of any such 
land (in excess of 15 bighas) from which he 
is not liable to ejectment under the provisions 
of the Rajasthan Tenancy Act, 1955 (Rajas- 
than Act 3 of 1955) or under any other Law 
for the time being in force in the area in 
which the land is situated; nor he is entitled 
for permanent allotment of 15 bighas or more 
land anywhere under any other rules, condi-: 
tions or law;” 


11. ‘Post-1955 temporary cultivation 
lease holder’ has been defined in clause (xv) 
of Rule 2 (1) of the Post-1955 Rules as 
follows :— 

“2 (1) (xv). ‘Post-1955 temporary cultiva- 
tion lease holder’ means a landless person 
residing in Rajasthan since before the ist day 
of April, 1955, to whom temporary cultiva- 
tion of Government land was sanctioned by 
a competent authority on or after 15th day 
of October, 1955, but not later than the 31st 
day of December, 1960, and such lease has 
been renewed from time to time upto the 
year 1967 and who has been holding continu- 
ously such land since the date of commence- 
ment of such lease;” 

12. Further a definition of ‘temporary 
cultivation lease holder’ was inserted in the 
Rules by the notification dated May 21, 1973 
published in the Rajasthan Rajpatra dated 
May 24, 1973 under clause (xvii-a) of R. 2 
(1) of the Post-1955 Rules as follows :— 

“2 (1) (xvii-a). ‘Temporary cultivation 
lease holder’ means a landless person, other 
than a post-1955 temporary cultivation lease 
holder, holding land and cultivating it per- 
sonally in Rajasthan Canal Project Area on 
a subsisting temporary cultivation lease grant- 
ed under the Rajasthan Colonisation (Tem- 
porary Cultivation Leases) Conditions, 1955, 
before the commencement of the Rajasthan 
Colonisation (Allotment of Government land 
to post-1955 temporary cultivation lease hol- 
ders and other landless persons in the Rajas- 
than Canal Project Area) (First Amendment) 
Rules, 1973.” 


13. Rule 3 of the Post-1955 Rules 
provides that Agriculture Graduate, Landless 
persons and Bhakra landless persons shall be 
eligible for allotment of Government land for 
agricultural purposes under the aforesaid 
Rules and each such persons may be allotted 
land upto 25 bighas provided that he does 
not hold any land anywhere either as a ten- 
ant or as a sub-tenant and further that he 
will be allotted only so much Government 
land as together with his existing holdings 
does not exceed 25 bighas. It has further 
been provided that the deficit land shall be 
allotted to such person only if such Jand is 
available adjacent to his existing holdings or 
in the same village. 

14. Rule 5 of the Post-1955 Rules 
provides for the priorities for allotment of 
Government land amongst landless persons 
in the following order :— 


{a) Pre-1955 landless persons; 
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(b) Post-1955 temporary cultivation lease 
holders. 


Explanation:— For (a) and (b) further 
allotment for making up deficiencies will be 
made without disturbing tenants in the same 
categories. 

(c) Landless persons of the same village; 

(d) Landless persons of the same Colony 
Tehsil; 

(e) Landless persons of other Colony 

Tehsil of the same district and persons 

i of contiguous Revenue Tehsil major 

part of which is in the Rajasthan Canal 

Project Area; 

(f) Landless persons of Revenue Tehsils 
of the same district any part of which 
in the Rajasthan Canal Project Area; 
(zg) Landless persons of other Tehsils of 
the district; 
(b) Landless persons of contiguous district 
of Rajasthan; and 
(i) Landless persons of any other district 
of Rajasthan: 

Provided that amongst landless persons 
of the same category for purposes of making 
up deficiencies in respect of (a) and (b) a 
person, holding more tenure land shall be 
anes priority over others holding less tenure 
ands : 

Provided further that thereafter amongst 
landless persons of the same category inter se 
pniority shall be determined by drawal of 
ots: 

Explanation :— For the purpose of this 
tule, a temporary cultivation lease holder 
Shall be deemed to be of the village, Tehsil, 
or district where he holds land on a tem» 
porary cultivation lease.” 


15, Rule 13 of the Post-1955 Rules 
may also be referred here which provides for 
computation of area and sub-rule (1) thereof 
provides that when land is held jointly by 
two or more persons as members of a joint 
family or as co-tenant each one of them shall 
be deemed to be a holder of so much area 

(Contd. on next Col.) 


“(i) Those cultivating Government 
lands since before December 31, 


1947, 

Gi) Those cultivating Government 
lands since after 31st December, 
1947. 
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of land to which he may be entitled upon 
a partition. It has further been provided in 
Rule 13 that the area and scale of allotment 
referred to in the Rules are with reference 
to command land, and where any area of 
Jand allotted is uncommand land, two bighas 
of such land shall be reckoned as one bigha 
of command land for purposes of computa- 
tion of area. 

16. I may also at this stage refer 
to three provisions of the Rajasthan Co- 
lonisation (Bhakra Project Government 
Lands Allotment and Sale) Rules, 1955 
(hereinafter referred to as “the Bhakra 
Rules”), as a comparison with these Rules 
has been made by the petitioners the 
basis of challenge to the validity of the 
Pre-1955 Conditions and the Post-1955 
Rules, Rule 2 (vi) of the Bhakra Rules 
defined a ‘landless tenant’ as follows:— 

“2 (vi). “andless tenant” means a 
bona fide agriculturist by profession who 
cultivates or can reasonably be expected 
to cultivate land personally and does nof 
hold any land under proprietary, Mau- 
roosie cr Khatedari rights in his own 
name or in the name of any member of 
his joint family and is not a sub-tenant 
of any land owner or land-holder hold- 
ing Khatas under proprietary, Mauroosie 
or Khatedari tenures, not liable to eject- 
ment under the provisions of the Raja- 
sthan Tenancy Act, 1955 or of any law 
for the time being in force in the area in 
which the land is situated.” | 


17. Rule 16 of the Bhakra Rules 
provided for the extent of allotment of 
Government land in the Bhakra Project 
area to the different classes of tenants. 
The measure of allotment in respect _ of 
temporary tenants, who were holding 
Government lands under Temporary Cul- 
tivation Leases since before 31-12-1952 
and who held no tenure lands in their 
own name or of any member of their 
joint family was as under:— 


50 bighas (two murabbas) if the joint 
family consists of adult ‘male’ mem- 
bers not exceeding five who have at- 
tained the age of 18 years and if the 
joint family consists of more than five 
adult ‘male’ members an additional 
area of 15 bighas per head may be al- 
lotted to the tenant for each of addi- 
tional adult male member of the fami- 
ly, who has attained the age of 18 
yeers. 

95 bighas (one murrabba) if the joint 
family consists of adult ‘male’ members 
not exceeding 3 who have attained the 
age of 18 years and if the joint family 
consists of more than 3 adult ‘male’ 
members an additional area of 15 
bighas per head may be allotted to the 
tenant for each of the additional adult 
male member of the family who has 
attained the age of 18 years.” 
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Jt has also been provided that “landless 
tenants”, who are agriculturist by pro- 
fession and whose main stay of life is 
agriculture but who have no agriculture 
tenure or temporary cultivation lands in 
their own name or in the name of any 
member of their family and are cultivat- 
ing lands under tenure tenants without 
having acquired any rights thereon as 
sub-tenants or under proprietary, Mau- 
roosie or Khatedari rights shall be allot- 
ted 15 bighas of Government land. 

18. Rule 16-A of the Bhakra Rules 
provides for the exceptions as under:— 

*16-A. (Exception) (1)— Subject to 
the provision of Rule 14 (ii) no person 
shall be allotted any land under Rule 16 
out of the Government lands held by 
him under a temporary cultivation lease 
if he has not been cultivating the lease 
land personally: 
XX 


XX XX 

(2) No Government land shall be al- 

lotted to any tenant or a family under 

Rule 16 in excess of the Government land 

actually held by him under a temporary 
cultivation lease on 15th June, 1955: 


Provided that no temporary ‘or ten- 
ure’ tenant to whom land is allotted 
under sub-rules (1) and (2) of Rule 16 
shall be allotted less than 15 bighas if 
Government land is available for the pur- 
pose in the vilage. 

XX XX <x 

19. Under Rule 17 of the Bhakra 
Rules different rates have been provided 
for different categories of command and 
uncommand lands and it has also been 
provided that temporary tenants who 
were in continuous cultivatory possession 
of Government land held by them under 
temporary cultivation leases before Sam- 
vat 1985 in khalsa villages and under 
Gair-Dakhalkari tenure since before Sam- 
vat 1981 in the resumed jagir villages 
shall pay only betterment fee and no 
price for the first 25 bighas of Govern- 
ment land allotted to them shall be charg- 
ed. In respect of land allotted to such 
persons over and above the first 25 bighas 
full price at the prescribed scale would 
be charged. 


20. The. first contention advanced 
by Mr. Mridul appearing on behalf of 
the petitioners is that the allottees in the 
Rajasthan Canal Project area and the 
Bhakra Canal Project area stood similar- 
ly situated yet they were differently 
treated. It is submitted that the intention 
of the State Government in framing the 
Pre-1955 Conditions and the Post-1955 
Rules was to make permanent allotment 
in favour of and to reégularise the culti- 
vation of persons who were in temporary 
cultivation of Government land in these 
areas continuously for a number of years 
and that the purpose of the Bhakra Rules 
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was also the same, It has also been sub- 
mitted that the Bhakra Rules and the 
Pre-1955 Conditions and the Post-1955 
Rules have been framed under the very 
same Act. The Pre-1955 Conditions and 
the Post-1955 Rules were being made for 
allotment of land in the Rajasthan Canal 
Project Area while the Bhakra Rules 
were made for allotment of land in the 
Bhakra Canal Project Area, yet the tem- 
porary lease-holders in the Rajasthan 
Canal Project Area have been illegally 
discriminated against argued the learned 
counsel inasmuch as under the Pre-1955 
Conditions as well as the Post-1955 Rules, 
the temporary cultivation lease-holders 
would not be allotted more than 25 bi- 
Bhas of command land although under 
the Bhakra Rules they have been allotted 
larger area of land for permanent culti- 
vation, in case the members of their 
Joint family were more than three. 


Learned counsel further argued that 
although the land may be cultivated by 
a family consisting of 8 or 10 adult male 
members, who initially tended the land 
and converted uncultivated barren land 
into a cultivated field, yet under the Post- 
1955 Rules only 25 bighas will be allotted 
to a member of such a family while tha 
remaining land cultivated by the said 
family would be resumed by the State 
and other members of the family will 
have to apply afresh separately as land- 
less persons and await their turn for 
allotment in that category and it is pos- 
Sible that the land so resumed may not 
at all be available when the turn of other 
members of the family comes for allot- 
ment of land in the category of “lendless 
persons”, He submitted that in the 
Bhakra Rules there was a provision for 
allotment of 25 bighas of land if the joint 
family consisted of adult male members 
not exceeding three and in case the joint 
family consisted of more than three adult 
male members an additional area of 15 
bighas per head was allottable to the 
tenant for each of the additional adult 
male member of his family, but there is 
no such provision in the Post-1955 Rules. 
Mr. Mridul relied in support of his con- 
tention upon the following passage in the 
decision of this Court in Ram Dhan’s case 
ATR 1973 Raj 71:— 


“The learned Single Judge has him- 
self recognised the difference between the 
types of lands and the intensity of irri- 
gation for distinguishing the allotment in 
Bhakra Project and in the Rajasthan Ca- 
nal Area but where the learned Single 
Judge finds that the definition of the term 
“family” in the Bhakra Rule 16 regulates 
the allotment by the size of the family. 
the Rajasthan Canal Rules have set 
out one standard for each family irres- 
pective of its size. Both the Bhakra Ca- 
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nal Project Rules and the Rajasthan Ca- 
nal Rules have been framed under the 
Rajasthan Colonisation Act, 1954 and 
treating the unit of family differently in 
these two different sets of rules cannot 
ke justified though there may be varia- 
tion in the scale of allotment. 
x 


XX XX 


In our opinion the learned Single 
Judge was correct in holding that this 
discrimination in the connotation of the 
term “family” itself for the purposes of 
allotment in these two. different Rules 
emanating from the same statute could 
not but be discriminatory and as Rules 19 
(a) (ili) and 7 (x) and (xi) read together 
provide for an allotment on the basis of 
a family. Rule 19 (a) (iii) and the words 
“per family” in Section 7 (x) and (xi) are 
clearly discriminatory.” 


21. So far as the Pre-1955 Condi~ 
tions are concerned, a temporary cultiva- 
ticn lease-holder is entitled to the allot- 
ment of the entire land under his per- 
sonal cultivation since before October 15, 
1955, subject to the ceiling limit under 
Condition No. 3 (2) of such Conditions. 
Moreover, under the Pre-1955 Conditions, 
even if such a temporary cultivation 
lease-holder has less than 25 bighas of 
command land under his temporary cul- 
tivation then he will be allotted the en- 
tire land under his temporary cultivation 
and in addition thereto he would be 
allotted land to make up the deficiency 
so as to allow his total holding te become 
25 bighas of command land, provided that 
land adjacent to his holding or in the 
same chak is available. Thus the afore- 
caid argument of the learned counsel is 
not at all attracted to the allotment of 
lands made under the Pre-1955 Condi- 
tions although the unit of allotment in 
such Conditions is an individual tenant 
and not a joint family. l 

22. In the Bhakra Rules a family 
consisting of three male adult members 
was made the unit of allotment in respect 
of temporary tenants cultivating Gov- 
ernment lands since after December 31, 
1947 and 25 bighas of agricultural land 
was to be allotted to such family. How- 
ever, 50 bighas of land were to be allot- 
ted to a joint family consisting of 5 adult 
male members who were cultivating Gov~ 
ernment lands since before December 31, 
1947, But in respect of the category of 
persons described as landless tenants only 
15 bighas of Governmert land was to be 
allotted. Thus in the Bhakra Rules for 
persons who were already in. cultivation 
as temporary tenants, the unit of allot- 
ment wes a joint family and so was the 
ease in the 1967 Rules, wherein under 
Rule 19 (a) (i) and (iii) 15 bighas of land 
was to be aliotted irrespective of the 
fa.t whether the tenant is an unmarried 
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individual having no other members in 
h ily or was a joint family irrespec- 
tive of its size. It-was in this context that 
in Ram Dhan’s case AIR 1973 Raj 71 the 
Hon’ble Division Bench held that the 
connotation of the term “family” for the 
purpose of allotment in the 1967 Rules 
was discriminatory qua the Bhakra Rules, 
because in the 1967 Rules there was one 
Standard for each family irrespective of 
its size, while in the Bhakra Rules the 
extent of allotment of land was regulat- 
ed by the size of the family. As the unit 
of allotment in both the sets of Rules 
was “a family” and as such it was held 
by this Court that treating the same unit 
of family differently in the Bhakra Rules 
anc the 1967 Rules could not be justified. 
But the position in the Pre-i955 Condi- 
tions and the Post-1955 Rules is entirely 
different inasmuch as the unit of allot~ 
ment under these Conditions and Rules 
is an individual tenant and rot a joint 
family. Under Rules 2 (1) (xv) and 2 (1) 
(xvii-a) a Post-1955 temporary cultiva- 
tion lease-holder and a temporary culti« 
vation lease-holder is a landless person 
holding Government land under tempo- 
rary cultivation lease granted to him by 
competent authority, Obviously such a 
lease could have been granted to him 
under the Temporary Leases Conditions, 
and under Condition No. 8 thereof the 
extent of allotment was 25 bighas of 
irrigated and 50 bighas of barren land 
and the unit of allotment was a person, 
a bona fide landless agriculturist was 
ee for allotment under Condition 
0. 7. 
' Even if a temporary lease was grant- 
ed or renewed in favour of a joint family 
treating it as a person within the mean- 
ing of the explanation appended to Con- 
dition No. 7 of the Temporary Leases 
Conditions, the provisions of Rule 13 of 
the Post-1955 Rules would apply and it 
has been clearly laid down therein that 
in case of land held jointly by two or 
more persons as members of joint family 
or as co-tenants, then for the purposes 
of allotment under the Post-1955 Rules, 
each one of such members of the joint 
family and each one of such co-tenants, 
Shall be deemed to be a holder of so 
much area of land to which he may be 
entitled upon a partition thereof. Thus 
if a joint family consisting of 3 members 
is in possession of 45 bighas of land, as 
a temporary tenant thereof, each one of 
such members shall be deemed to be a 
holder of 15 bighas of such land for the 
purposes of computation of area for al- 
lotment and besides being entitled to 
the allotment of the whole of such area 
of land for permanent cultivation, under 
the first proviso to Rule 5 of the Post- 
1955 Rules, they will have priority for 
the purpose of making up deficiencies 
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upto the extent of 25 bighas each. In view 
of the provisions of Rule 13 of the Post- 
1955 Rules the argument of the learned 
counsel that only one member of the 
joint family shall be allotted 25 bighas of 
land out of the entire land cultivated by 
the joint family while other members of 
such joint family shall have to apply as 
landless tenants and await for their turn 
‘for allotment of land in that category is 
not at all tenable. However, for the ap- 
plication of the provisions of Rule 13 it 
is necessary that the allottee of the tem- 
porary cultivation lease should be co- 
tenant or a joint family. If the allotiee 
of the temporary cultivation lease grant- 
ed or renewed under the Temporary 
Leases Conditions is an individual, he 
alone is entitled to get priority in the 
matter of allotment of land under the 
Post-1955 Rules over the other landless 
persons, because he alone has a right as 
a tenant under the temporary cultivation 
lease granted to him and the members of 
the family of such a temporary tenant 
get no rights whatsoever on account of 
temporary cultivation lease granted or 
renewed in favour of an individual under 
the Temporary Leases Conditions. 


In this view of the matter, the mem~ 
bers of the family of such a temporary 
tenant could not claim any superior 
rights or priority. over other landless 
persons entitled to allotment of land 
under the Post-1955 Rules, merely on the 
basis of their relationship to a person to 
whom a temporary cultivation lease was 
granted or in whose favour such a lease 
was renewed within the provisions of the 
‘Temporary Leases Conditions. Of course 
such persons would be entitled to the 
allotment of 25 bighas of command land 
in their favour under the Post-1955 Rules, 
in the category of landless persons, in 
case they fulfil the other conditions re- 
quisite for making them eligible for in- 
clusion in the said category. Moreover, 
in Ram Dhan’s case AIR 1973 Raj. 71 this 
Court took into consideration the fact 
that there was difference between the 
type of lands and the intensity of irriga- 
tion in the Bhakra Project Area and the 
Rajasthan Canal Area andit was held that 
for that reason there may be a variation 
in the seale of allotment, In the reply 
submitted by the State it has been aver- 
red that the intensity of irrigation in 
Bhakra Canal Area is 60% while in the 
Rajasthan Canal Project Area it is 110% 
and thus taking into consideration the 
intensity of irrigation of . water, the 
chances of maturing of crop in the Rajas- 
than Canal Project Area is almost double 
than that in the Bhakra Canal Project 
Area and thus 25 bighas of irrigated land 
allotted in the Rajasthan Canal Area 
is almost equivalent to about 49 bighas 
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of irrigated land in the Bhakra Canal 
Project Area. Further a joint family hav- 
ing three adult male members was to be 
allotted only 25 bighas of land under the 
Bhakra Rules in case of temporary ten- 
ants cultivating since after December 31, 
1947, while under the Post-1955 Rules 
each one of the 3 adult male members of 
such joint family may be allotted 25 bi- 
ghas and thus 75 bighas agricultural 
land could be allotted to them under the 
Post-1955 Rules, provided the joint family 
was the tenant under the temporary cul- 
tivation lease and land is available in the 
neighbourhood without disturbing the 
tenants in the same category. 

o 23. In any event, in case such a 
joint family consisting of 3 adult male 
members is in possession of Government 
land upto 75 bighas as a temporary ten- 
ant thereof, the members of such a family 
may be allowed to retain the same by 
allotment of 25 bighas of land therefrom 
in the name of each individual mem- 
ber of such joint family. It cannot there- 
fore be accepted for a moment that the 
Post-1955 Rules are more drastic or pre- 
judicial to temporary cultivation lease- 
holders than the Bhakra Rules. It may be 
emphasised that under the Bhakra Rules 
the unit of allotment was joint family, 
while under the Pre-1955 Conditions and 
Post-1955 Rules the unit of allotment is 
an individual. Rule 10 of the MBhakra 
Rules specifically provided that a joint 
family for the purpose of allotment of 
land under those Rules would be deem 
ed to be one person and would be dealt 
with accordingly and that all lands held 
jointly or severally by various members 
of a joint family under different Khatas 
of the same or different classes of tenures 
would be deemed to be held by the whole 
family jointly. On the other hand under 
the Post-1955 Rules, even if land is held 
jointly by 2 or more members of a joint 
family then each one of them shall be 
considered to be a holder of only that 
much area of land which may fall to his 
Share upon partition of the joint family 
and thus the unit of allotment being in- 
dividual member of the joint family, 
these Rules are certainly more beneficial 
to the temporary cultivation tenants, if 
they are joint families. In the Bhakre 
Rules only an additional area of 15 bi- 
ghas per head was to be allotted in res- 
pect of each additional male member of 
the family but under the Post-1955 Rules, 
such additional member of the family is 
also entitled to obtain allotment of 23 
bighas of land independently of the other 
members thereof. Then under the Bhakra 
Rules, in case of temporary tenants and 
tenure tenants, larger area of land was 
allottable for permanent cultivation ac~ 
cording to the number of adult male 
members of the joint family, but owing 


~ 
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to Rule 16-A of those Rules, the land 
actually held by the tenant or the family 
under a temporary cultivation lease on 
15th June, 1955 (though such lease should 
have been sanctioned prior to 31st De- 
cember, 1952) and actually under his per- 
sonal cultivation was the outermost limit 
of the extent to which land could be 
allotted to the family provided it was 
not less than 25 bighas. 


Thus under the Bhakra Rules, if a 
family having 5 or more adult male mem- 
bers, was possessed of 50 bighas of land 
under a temporary cultivation lease, 
since after 31st December, 1947, only that 
much land would be allottable to such 
family, inclusive of all members thereof 
under Rule 16 read with Rule. 16-A of 
those Rules, But there is no such restric- 
tion in the Post-1955 Rules and in the 
Rajasthan Project Area if the temporary 
cultivation lease, granted or renewed in 
favour of a family of 5 members, com- 
prised of 50 bighas of land, tken each 
member of such family shall be deemed 
to be the holder of only 10 bighas of such 
land and he would be entitled to the 
allotment of deficit land upto 25 bighas 
each, provided land is available in the 
adjoining area or in the same village. 
Further in the case of landless persons 
other than temporary cultivation lease- 
holders, the Bhakra Rules provided for 
allotment of only 15 bighas of land while 
the Post-1955 Rules provide for allotment 
of a uniform area of 25 bighas to all 
landless persons, irrespective of the fact 
as to whether they hold land on a tem- 
yorary cultivation lease or cultivate lands 
under tenure holders without having ac- 
quired any rights in respect of such land 
or work as agriculture labourer. Of 
zourse, under Rule 5 of the Post-1955 
Rules the temporary cultivation lease- 
holders get a higher priority for allot- 
ment of land than other landless persons. 
Thus viewed from any angle, the Post- 
1955 Rules and Pre-1955 Conditions, in 
my opinion, are more beneficial to the 
temporary cultivation lease-holders as 
well as to other landless tenants and can- 
not be considered to be drastic or pre- 
judicial as compared with the Bhakra 
Rules and are, therefore, not discrimina- 
tory. . 


24. I may also deal here with one 
more aspect of the matter, Reading Rules 
2 (viii), 16 and 16-A of the Bhakra Rules 
together, there were two classes of tem~ 
porary tenants to whom allotment. was 
permissible under Rule 16 (1) of those 
Rules, namely (i) those cultivating lands 
since before 31st December, 1947 and (ii) 
those who came to cultivate lands under 
iemporary cultivation leases sanctioned 
in their favour between 3ist December, 
1947 and 31st December, 1952 (according 
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to the definition of a ‘temporary tenant’ 
in Rule 2 (viii) of the Bhakra Rules) and 
who actually held such land on 15th 
June, 1955. 


25. So far as the first class of 
temporary tenants mentioned above are 
eancerned, it is not the case of the peti- 
tioners that there is any corresponding 
class of persons in-the Rajasthan Canal 
Project Area cultivating land since be- 
fore 3lst December, 1947. In respect of 
the second class of Bhakra temporary 
tenants mentioned above, they can be 
reasonably compared with the Pre-1955 
temporary tenants, to whom allotment 
of land is made under the Pre-1955 Con- 
ditions. But the Post-1955 temporary cul- 
tivation lease-holders or the temporary 
cultivation lease-holders, who came on 
the scene much later and began to culti- 
vate lands under temporary cultivation 
leases after 15th October, 1955 are not 
at all similarly situated with the tempo- 
na. tenants as defined in the Bhakra 

ules. 


In Ram Dhan’s case, AIR 1973 Raj 
71 their Lordships compared the connota-~- 
tion of term ‘family’ given in the Bhakra 
Rules and the 1967 Rules because the 
1967 Rules also covered allotment of land 
to Pre-1955 temporary cultivation lease- 
holders. But now the position is entirely 
diferent after two separate sets of Rules 
have been framed by the State Govern- 
ment governing allotment of land to Pre- 
1955 and Post-1955 temporary lease~ 
holders. The Post-1955 temporary culti- 
vation lease-holders came to cultivate 
lands in the Rajasthan Canal Project 
Area under temporary leases granted to 
them much later ie. after 15th October, 
1955 and further their leases were gov- 
erned by the Temporary Leases Condi- 
tions. The temporary tenants in the 
Bhakra Project Area who were cultivat- 
ing lands under temporary leases since 
before 3lst December, 1952 are different- 
ly situated considering the length of their 
tenure and the conditions governing the 
same and no question of discrimination 
could arise in respect of persons who are 
dissimilar and, therefore, “form separate 
and distinct categories or classes. In Ram 
Dhan’s case, the unit of allotment was 
‘family’ in both the sets of Rules and as 
the same unit was regulated by two dif- 
ferent standards in the two sets of Rules, 
their Lordships held the 1967 Rules to ne 
discriminatory qua the Bhakra Rules. 
The decision in Ram Dhan’s case is not 
at all applicable to the question before 
me inasmuch as a different unit of allot- 
ment, namely the individual applicant 
has been prescribed in the Post-1955 
Rules and that too in respect of entirely 
diferent class of persons. 


=) 
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26. So far as the Pre-1955 Condi~ 
tions are concerned, the allottee there- 
under is entitled to the allotment for per- 
manent cultivation of the entire land 
under his temporary cultivation upto the 
ceiling limit and in case the temporary 
lease-holder was a joint family, then on 
account of the provisions of Explanation 
(1) to Condition No. 3 (3) each member 
of the joint family shall be deemed to be 
the holder of only as much land out of 
the land allotted to the joint family as 
may fall to his share in case of a division 
or partition thereof and in that event the 
members of such a joint family will be 


entitled not only to retain the land origi- 


nally allotted to the joint family under 
a temporary cultivation lease but they 
would also be entitled to allotment of 
additional land so as to make up the 
deficiency to the extent of 25 bighas in 
respect of each member of the joint 
family subject to the availability of land 
in the adjoining area or chak. Thus it is 
not possible to accept the contention of 
the learned counsel that the Pre-1955 
Conditions are drastic or in any manner 
prejudicial in their application to tempo- 
rary tenants. I may observe that so far 
as the Pre-1955 temporary tenants are 
concerned they are placed in almost the 
same or rather better position as compar- 
ed to the temporary tenants who were 
allotted lands for permanent cultivation 
under the Bhakra Rules and as such the 
Pre-1955 Conditions cannot be held to be 
void on the ground of discrimination. 


27. Dr. Tewari, learned Deputy 
Government Advocate also submitted 
that the question of discrimination or 
violation of the provisions of Article 14 
of the Constitution could only arise if 
two different procedures or alternatives 
are available at the same time, one of 
which is more drastic or prejudicial than 
the other and if it is left to the arbitrary 
will of the authority concerned to apply 
one of the two available procedures. His 
submission is that in the present case 
there is no ground for discrimination as 
it has not been alleged in any one of the 
petitions that allotment of land under 
the Bhakra Rules is available at present. 
Learned Deputy . Government Advocate 
submitted that Bhakra Rules were fram- 
ed as early as in the year 1955 and that 
all available land in the Bhakra Project 
Area has since been allotted and no land 
for allotment under the Bhakra Rules 
was now available, while the Post-1955 
Rules have been framed in the year 1972 
and allotment in accordance therewith is 
in progress. 


28. The argument of the learned 
Deputy Government Advocate appears to 
be plausible masmuch as Bhakra landless 
tenants, as defined in Rule 2 (1) (vi) of 
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the Post-1955 Rules, are persons who 
were declared eligible for allotment of 
land under the Bhakra Rules, but who 
could not be allotted land in the Bhakra 
Canal Project Area and they have been 
made eligible for allotment of land in the 
Rajasthan Canal Project Area under Rule 
3 (3) of the Post-1955 Rules and under 
Rule 5 (2) they are entitled to the same 
priorities for allotment as a Post-1955 
temporary cultivation Jlease-holder and 
other dless persons. If agricultural 
land would have been available for allot- 
ment in the Bhakra Project Area then 
the Bhakra landless persons who, being 
eligible for allotment of land under the 


`- Bhakra Rules, could be allotted land in 


the Bhakra Project Area itself and as 
such they would not have been made eli- 
gible for allotment of land under ithe 
Rajasthan Project Area. It has not been 
pointed out by any one of the petitioners 
that land is still available in the Bhakre 
Project Area for allotment and that any 
allotment of land was being made under 
the Bhakra Rules in the year 1972 or 
thereafter and in that event if the Bhakra 
Rules are not now available for allot- 
ment, the question of discrimination may 
not arise at all. It was observed by Hida- 
yatullah, J. as he then was, in Banarsi 
Dass v. Cane Commissioner, Uttar Pra- 
desh, AIR 1963 SC 1417 that where there 
are two procedures, discrimination can 
only be found to exist if the election is 
with someone else who can exercise his 
will arbitrarily. But if two procedures ‘or 
allotment of land are not available now, 
then obviously the question of discrimi- 
nation does not arise. However, it is not 
necessary for me to pursue the matter 
further as I have already held thet the 
Pre-1955 Conditions and the Posi-1955 
Rules are neither more drastic nor pre- 
judicial to the allottee then the Bhakra 
Rules, and are as such not discriminatory. 


29, The other argument submitted 
by Mr. Mridul was that the Posi-1955 
Rules were discriminatory as compared 
to the Pre-1955 Conditions on the ground 
that although under Condition Ne. 9 of 
the Pre-1955 Conditions no price is to be 
charged from a temporary tenant for an 
allotment upto 25 bighas of Government 
land under Conditions Nos. 3 (2) and 3 
(3), yet under the Post-1955 Rules even 
a temporary tenant has to make payment 
of price under Rule 15, in respect of 
every bit of land allotted to him. Learn- 
ed counsel also argued that although 
under the Pre-1955 Conditions a tempo- 
rary tenant was entitled to the allotment 
for permanent cultivation of the entire 
area of land held by him as a temporary 
tenant upto the ceiling limit, yet under 
the Post-1955 Rules the maximum limit 
upto which land could be allotted te 2 
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` temporary tenant was 25 bighas, irrespec- 
tive of the extent of land held by him as 
a temporary tenant. In my opinion the 
question of discrimination can arise only 
in respect of persons who are similarly 
situated and it cannot be conceived by 
any stretch of imagination that the Pre- 
1955 temporary tenants who have been in 
continuous temporary cultivation of Gov- 
ernment iland since before October 15, 
1955 upto the date of the commencement 
of the Pre-1955 Conditions, stand on the 
same footing as the Post-1955 temporary 
cultivation lease-holders or a temporary 
cultivation lease-holders as defined in the 
Post-1955 Rules, inasmuch as the two 


classes of tenants came into temporary | 


cultivation at different periods of time 
and cannot be said to be similarly situat- 
ed, Thus temporary cultivators, who had 
been in continuous cultivation of land 
from a prior point of time and have been 
in possession of their respective holdings 
continuously for a longer period neces- 
sarily form a separate class than the per- 
sons who came into possession of Govern- 
ment land as temporary cultivation lease- 
holders between October 15, 1955 and De- 
cember 31, 1960 and even thereafter. 


30. The argument of the learned 
counsel is that the fixation of October 
15, 1955 as the date separating the two 
categories of temporary tenants, namely 
the Pre-1955 and Post-1955 tenants is not 
a reasonable basis for a valid classifica- 
tion as a temporary cultivator cultivating 
land prior to or subsequently after Octo- 
ber 15, 1955 is entitled to acquire Khata- 
dari rights under Section 15 of the Rajas- 
than Tenancy Act and, according to the 
learned counsel, there is no distinction 
between the aforesaid two categories of 
temporary cultivators, 


31. I am unable to agree with the 
above contention of the learned counsel 
as Section 15 of the Rajasthan Tenancy 
Act itself makes a distinction between 
the two classes of persons — on2 consist- 
ing of persons who were tenants of land 
on the date of the commencement of the 
Rajasthan Tenancy Act namely, October 
15, 1955 and upon whom Khatedari rights 
are automatically conferred by the afore- 
said provision and the other consisting of 
persons who are to be admitted as ten- 
ants after the aforesaid date or who ae~ 
quire Khatedari rights in accordance with 
the provisions of the Rajasthan Tenancy 
Act or the Rajasthan Land Reforms and 
Resumption of Jagir Act or any other law 
for the time being in force, In the case of 
the first category of persons mentioned 
above they automatically became Khate~ 
dar tenants on the coming into force of 
the Rajasthan Tenancy Act on October 
15, 1955 but in the case of the other cate- 
gory of persons they have to acquire 
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Khatedari rights on being admitted as 
tenants after the said date in accordance 
with the procedure prescribed by the 
aforesaid Act or they have to acquire 
Khatedari rights in accordance with any 
other law as mentioned in Section 15 of 
the Rajasthan Tenancy Act. In this view 
of the matter, such persons form two dis- 
tinct and well-demarcated classes and 
while the persons in possession of land 
as tenants on October 15, 1955 have no- 
thing else to do but they automatically 
become, Khatedar tenants with effect from 
the aforesaid date yet the other class of 
persons have to acquire Khatedari rights 
by following certain procedure and in 
some cases by making certain payments 
according to the Rajasthan Tenancy Act 
or the Rajasthan Land Revenue Act or 
the Rajasthan Land Reforms and Re- 
sumption of Jagirs Act or any other law.! 
Thus it cannot be said that there is no 
basis for distinction between the afore- 
said two classes of persons, rather there 
is a reasonable basis for the classification 
of temporary tenants into the aforesaid 
two different categories and to deal with 
them differently in the matter of extent 
of allotment of land as well as the pay- 
ment of price of land so allotted to them. 


o 32. It may also be noticed that the 
Pre-1955 temporary tenants who were ad- 
mittedly tenants holding lard on Octo- 
ber 15, 1955 would have naturally ac- 
quired Khatedari rights automatically on 
the coming into force for the Rajasthan 
Tenancy Act, but they were prevented 
from obtaining the benefit oz such rights 
because Section 15-A prohibited the ac- 
quisition of Khatedari rights in lands 
falling within the Rajasthan Canal Area. 
Thus as a matter of fact, the Pre-1955 
temporary tenants were similarly situat- 
ed to the persons who were tenants ot 
land on October 15, 1955 in other areas 
of the State and who automatically ac- 
quired Khatedari rights on that date and 
it is proper that permanent allotment of 
land in their favour is made without pay- 
ment of any price under Condition No. 9 
of the ®Pre-1955 Conditions. However, 
such exemption from payment of price is 
allowed to them only in respect of allot- 
ment of land upto 25 bighas while they 
are required to make payment of the 
price in accordance with the rate fixed 
under Condition No. 9 in respect of the 
additional land allottable to them upto 
the ceiling limit under Condition No. 3 (2) 
and the scale of price which is to be 
charged is the same both under Condition 
No. 9 of the Pre-1955 Conditions and 
Rule 15 of the Post-1955 Rules. 


In Ramdhan’s case ATR 1973 Raj 71 
it has been observed that the date, Octo- 
ber 15, 1955, on which the Rajasthan 
Tenancy Act came into force, brought in 
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its wake certain benefits such as confer- 
ment of Khatedari rights and holders of 
leases granted by the Government prior 
to October 15, 1955 were conferred with 
certain rights because of the coming into 
force of the Rajasthan Tenancy Act and 
that it was perfectly possible and plausi-« 
ble for the Government to treat tempo- 
rary leases granted after October 15, 1955 
as a different class. Hon’ble Tyagi, J. m 
his order dated December 18, 1969 (Raj.), 
while deciding the Writ Petitions of Ram- 
dhan and others made the following ob- 
servations in this context:— 


“If we scrutinise the rule in the light. 


of the facts disclosed by the Government 
then I do not find it difficult to accept 
the contention of Mr. Kasliwal that the 
Pre-1955 leases can conveniently be treat- 
ed as a class separate from the Post-1955 
‘ leases as with the coming into force of 
the Rajasthan Tenancy Act Khatedari 
rights would have accrued to them with 
regard to the temporary leases created 
in their favour before the Rajasthan 
Tenancy Act came into force, but those 
rights were washed away subsequently 
by the legislature by introducing Section 
15-A in the Rajasthan Tenancy Act. 


Article 14 of the Constitution envi- 
sages the creating of a class to deal dif- 
ferently if that classification has a rea- 
sonable nexus with the object to be 
achieved thereby. In my opinion, persons 
who had acquired certain rights under 
the Rajasthan Tenancy Act in the lands 
which they were holding under tempo- 
rary cultivation leases in that area which 
right was subsequently taken away by 
the amendment of the Tenancy Act by 
introducing Section 15-A therein, can be 
treated as a different class and, therefore 
Rule 9 which deals only with the cancel- 
lation of the Post-1955 temporary culti- 
vation leases, cannot be said to be dis- 
criminatory and it does not, therefore, 
offend Article 14.” 


33. The aforesaid view of the 
learned Single Judge on the question of 
classification of temporary leases by cor~ 
relating it with the date of coming into 
force of the Rajasthan Tenancy Act was 
upheld by the Division Bench in AIR 
1973 Raj 71. 


34. The decision of this Court in 
Ramdhan’s case AIR 1973 Raj 71 is fully 
applicable in this respect and the classi- 
fication of Pre-1955 temporary tenants 
and Post-1955 temporary lease-hoiders 
on the basis of the existence or non- 
existence of their temporary cultivation 
lease on October 15, 1955 is reasonable 
and valid and the Post-1955 Rules can- 
not be struck down as discriminatory, 
because an allottee of land under those 
Rules has to make payment of price for 
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the land allotted to him in accordance 
with the provisions of Rule 15 thereof or 
that the maximum extent upto which 
allotment for permanent cultivation is 
permissible under such Rules is diferent 
from the maximum limit of allotment 
under the Pre-1955 Conditions. 

35. Mr. B. L. Purohit submitted 
that there were two classes of temporary 
lease-holders namely, those who were 
allotted land for temporary cultivation 
under the Rajasthan Land Revenue Act 
and the Rules made thereunder and those 
who were allotted land for temporary 
cultivation under the Temporary Leases 
(Conditions and that the aforesaid two 
classes of temporary lease-holders should 
not have been clubbed together for the 
purpose of permanent allotment of land 
under the Post-1955 Rules. Learned coun- 
sel argued that as the persons placed in 
dissimilar circumstances have been treat- 
ed alike, it has resulted in discrimination 
and in support of his submission he reli- 
ed upon the decision of their Lordships 
of the Supreme Court in Mohd. Usman 
v. The State of Andhra Pradesh, AIR 
1971 SC 1801. The submission of the 
learned counsel has no basis inasmuch as 
the Rajasthan Land Revenue Act came 
into force with effect from July 1, 1956 
and Section 101 thereof authorised allot- 
ment of land for agricultural purposes in 
accordance with the Rules made by the 
State Government in that behalf. The 
State Government made the Rajasthan 
Land Revenue (Allotment of Land for 
Agricultural Purposes) Rules, 1957 which 
came into force with effect from Nov- 
ember, 28, 1957. The Temporary Leases 
Conditions came into force with effect 
from September 20, 1956 and they pres- 
cribed the special conditions on which 
land could be allotted in a colony on 
lease for temporary cultivation. It is an 
admitted position that various villages 
included in the Rajasthan Canal Project 
Area have been declared as a colony 
within the meaning of Section 2 (ii) of 
the Act and as such the temporary leases 
granted in such area are to be governed 
by the special conditions prescribed 
under the Temporary Leases Conditions, 
which came into force earlier than the 
Rules framed under the Rajasthan Land 
Revenue Act and were of special appli- 
cation to the land falling within the 
areas declared as a colony. In these cir- 
cumstances there is no question of dis- 
similar persons being treated alike inas- 
much as the Post-1955 temporary lease- 
holders who were granted leases for tem- 
porary cultivation within the Rajasthan 
Canal Project Area after October 15, 1955 
form one class in this respect, Learned 
counsel was unable to point out a single 
ease in which an allotment of agricultu- 
nal land for temporary cultivation was 
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made in the Rajasthan Canal Project 
Area under the provisions of the Rajas- 
than Land Revenue Act and the Rules 
made thereunder and as such the princi- 
ples laid down by their Lordships of the 
Supreme Court in Mohd. Usman’s case 
are not at all attracted to the cases be- 
fore me. Thus it cannot be said that any 
discrimination has been practised on 
account of the inclusion. of two separate 
classes within. the Post-1955 temporary 
cultivation lease-holders, 

36. Mr. Jangid submitted that 
there was no power under the Act or the 
Rules made thereunder for directing re- 
sumption of excess land. It is an admit- 
ted position that until orders were passed 
for permanent allotment of land in the 
Rajasthan Canal Project Area either 
under the Pre-1955 Conditions or under 
the Post-1955 Rules, the petitioners held 
land under temporary cultivation leases 
whose duration was only one year. The 
petitioners, who were temporary cultiva- 
tion lease-holders, themselves submitted 
applications for permanent allotment of 
land either under the Pre~-1955 Conditions 
or under the Post-1955 Rules and the 
land held by them in excess of the land 
allotted to. them for permanent cultiva- 
tion under the Pre-1955 Conditions or the 
Post-1955 Rules would naturally revert 
to the State Government unless the term 
of the temporary lease of such persons 
was renewed under Condition No. 8 of 
the Temporary Lease Conditions. There 
is thus no question of any resumption of 
excess land or the Jand in respect of 
which allotment for permanent cultiva- 
tion was refused to an applicant, because 
on the expiry of the period of his tem- 
porary cultivation lease such land re- 
verted to the State Government and 
there was nothing wrong if while pass- 
ing the order of allotment of land for 
permanent cultivation or refusing to allot 
such land to the applicants the authority 
concerned passed an order that the ex- 
cess land or the land in respect of which 
allotment was refused would revert to 
the State Govrenment. As a matter of 
fact Condition No. 2-A of the Pre-1955 
Conditions terminated all temporary 
leases with effect from the date of the 
coming into force of such Conditions, 


37. Having dealt with the general 
arguments advanced by the learned coun- 
sel appearing on behalf of the petitioners, 
I shall now deal with the arguments ad- 
vanced by Mr. Mridul in respect to spe- 
cific cases. 


38. On behalf of the petitioners in 
Writ Petitions Nos. 1697 of 1972 and 279 
of 1973, Mr. Mridul argued that the peti- 
tioners in those cases were only allotted 
18 bighas 12 biswas and 17 bighas of land 
respectively and that they were not 
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allotted 25 bighas land out of the land 
held by them on temporary cultivation. 
No such ground has been taken in the 
aforesaid Writ Petitions, The petitioners 
have challenged the validity of the Post- 
1955 Rules on the ground that they were 
discriminatory as only 25 bighas of land 
was allottable to them under those Rules. 
The argument now advanced by learned 
counsel appears to be based on the addi- 
tional pleas taken by the respondents in 
their reply, but as the order of allotment 
has not been produced by the petitioners 
or the respondents it is not possible to 
say as to in what circumstances and for 
what reasons the petitioners were allot- 
ted 18 bighas 12 biswas and 17 bighas of 
land respectively. The petitioners have 
not even submitted a copy of their appli- 
cations for allotment of land under the 
Post-1955 Rules and as such it cannot be 
said as to what was the extent of land 
for which allotment was sought by them. 


It may be mentioned here that there 
is a provision for appeal and revision 
under Rule 17 of the Post-1955 Rules and 
if the petitioners felt aggrieved by the 
order of allotment of less than 25 bighas 
of land to them they could have certainly 
taken recourse to the remedy provided 
under the Rules themselves. The peti- 
tioners have merely challenged the vali- 
dity of the Rules in the present Writ 
Petitions and no prayer has been made 
by them for quashing any order of allot- 
ment nor even a copy thereof has been 
produced along with the writ petitions. 
In these circumstances I am unable to 
hold that there was any contravention of 
the Rules in the matter of allotment of 
land to the petitioners Suria and Khuda- 
bux under the Post-1955 Rules in the ab- 
sence of any pleadings on the part of the 
petitioners and also in the absence of rele- 
vant material on record and I do not feel 
inclined to allow such a new ground to 
be advanced at this stage. The aforesaid 
contention of the learned counsel, there- 
fore, cannot be accepted, 


39. Then in the case of Dhapi Bai 
v. State of Rajasthan, Civil Writ Petition 
No. 1718 of 1972, it was submitted by 
Mr. Mridul that the petitioner was refus- 
ed permanent allotment of land held 
under temporary cultivation lease on the 
ground that she was not a landless per- 
son as she held 18 bighas irrigated and 
6 bighas unirrigated land in the Gang 
Canal Area. Learned counsel argued that 
the definition of ‘landless person’ con- 
tained in clause (xili) of sub-rule (1) of 
Rule 2 of the Post-1955 Rules is discrimi- 
natory and should be struck down inas- 
much as it has been hid down therein 
that a person holding 15 bighas or lesser 
area of land shall be considered as a 
landless person and the limit of 15 bighas 


1975 


so laid down is absolutely arbitrary as 
there is no basis for fixing the aforesaid 
limit. The argument of the learned coun- 
sel is that the extent of land allottable 
under Rule 3 of the Post-1955 Rules is 
20 bighas and under sub-rule (2) of Rule 
3 a person holding land less than 25 bi- 
ghas is to be allotted so much land as 
together with his existing holding does 
not exceed 25 bighas and in this view 
the petitioner should have been allotted 
land to make up the deficiency to the 
extent of 25 bighas. 


40. Learned Deputy Governmenf 
Advocate submitted that the proviso in 
the definition of landless person contain- 
ed in Rule 2 (1) (xiii) of the Post-1955 
Rules was introduced to make such per- 
sons who were allotted land under the 
1967 Rules to the extent of 15 bighas eli- 
gible for allotment of excess land so as 
to make up their respective holdings up- 
to 25 bighas and he laid emphasis on the 
proviso to Rule 3 (2) of the Post-1955 
Rules on account cf which allotment of 
land in order to make up the deficiency 
to the extent of 25 bighas was subject to 
the condition that such land was avail- 
able adjacent to the existing holding of 
the allottee concerned or was in the 
same village, In this context Dr. Tewari 
argued that as the petitioner in the afore- 
said writ petition has her existing hold- 
ing in a different village in the Gang 
Canal Area, the argument advanced by 
the learned counsel is merely of acade~ 
mic value so far as allotment of land to 
this petitioner is concerned. There is'no- 
thing in the definition of landless persons 
contained in Rule 2 (1) (xiii) of the Post- 
1955 Rules to restrict the application of 
the proviso to such persons only to whom 
land had been allotted under the 1967 
Rules and as such it is difficult to accept 
the. contention of the learned Deputy 
Government Advocate that the aforesaid 
limit ‘contained in the definition of land- 
less person was introduced for the bene- 
fit of those persons only who were allot- 
ted 15 bighas land under the 1967 Rules 
and who would otherwise have been 
eligible for allotment of 25 bighas of land 
under the Post-1955 Rules. Rule 19 (8) 
of the Post-1955 Rules provide that all 


allotments of Government land in the. 


Rajasthan Canal Project Area made on 
permanent basis before the commence- 
ment of the Post-1955 Rules, which ob- 
viously included allotments of land mace 
under the 1967 Rules, shall be deemed to 
have been made under the provisions of 
the Post-1955 Rules. 


Mr. Mridul may be right in contend- 
ing that no real basis exists so as to in- 
clude persons holding 15 bighas or less 
of tenure land within the category of 
landless person and to exclude persons 
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holding more than 15 bighas of tenure 
d out of the aforesaid category, even 
though the land held by such persons 
may be less than 25 bighas. Such a classi- 
fication appears to be arbitrary as appa- 
rently there appears to be no nexus with 
the objects sought to be achieved by the 
Post-1955 Rules, namely the allotment of 
agricultural land in the Rajasthan Canal 
Project Area for permanent cutlivation tp 
temporary cultivation lease-holders and 
other landless persons, However, in my 
view, the matter is merely of academic 
value so far as Dhapi Bai’s case is con- 
cerned, inasmuch as even if the argu- 
ment of Mr. Mridul is accepted that tha 
artificial limit of 15 bighas inserted in 
the definition of a landless person in the 
Post-1955 Rules is discriminatory, then 
„the words “in excess of 15 bighas” occur- 
ring in such definition appear to be 
clearly severable on the basis of the 
principles laid down by their Lordships 
of the Supreme Court in R. M. D. Cha- 
marbaugwalla v. Union of India, AIR 1957 
SC 628. If the invalid words in definition 
of landless persons are struck down and 
severed then a person holding any tenur2 
land elsewhere would not be included 
within the ambit of the class of landless 
persons. Obviously the Post-1955 Rules 
have been framed for the purpose of 
regularisation of cultivation of persons 
holding land in the Rajasthan Canal Pro- 
ject Area under temporary cultivation 
leases for the last several years and for 
allotment of land for permanent cultiva- 
tion to such temporary cultivation lease- 
holders and to other landless persons and 
they do not appear to have been made 
for the purpose of allotment of land ta 
persons holding tenure land elsewhere. 


The petitioner, Dhapi Bai, who holds 
tenure land to the extent of 21 bighas 
(2 bighas of unirrigated land being rec- 
koned as 1 bigha of irrigated land) in the 
Gang Canal Area, could not obviously be 
allotted any land in the Rajasthan Canal 
Project Area under the Post-1955 Rules, 
because on account of the proviso to Rule 
3 (2) such land could be allotted only 
adjacent to the existing holding or in the 
same village in which the existing hold- 
ing of the allottee is situated, which is in 
the Gang Canal Area in the instant case. 
An allotment of a small patch of land at 
a long distance from the existing holding 
of the allottee would obviously lead to 
fragmentation. The writ petition of Dhapi 
Bai, must, therefore, fail because the 
provisions of Rule 3 (2) relating to the 
making up of deficiency upto 25 bighas is 
subject to the conditions mentioned in 
the proviso to the aforesaid Rule, even 
if the limit of 15 bighas would not have 
been there. However, in the aforesaid cir- 
cumstances, it is not necessary for me to 
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express any concluded opinion in this 
case regarding the argument of Mr. Mri- 
dul that the provision including persons 
holding 15 bighas or less of tenure land 
within the definition of landless persons 
is invalid. 


Al. It may be noted here that ex- 
cept Dhapi Bai’s case, in none of the 
other writ petitions the validity of Rule 2 
(1) (xiii) has been challenged, nor the 
other petitioners have made any grouse 
that they were refused allotment of land 
under the Post-1955 Rules on account of 
the aforesaid provision in Rule 2 (1) 
(xiii), nor any material appears to have 
been brought on the record of these writ 
petitions which may lead to such conclu- 
sion. The. learned counsel appearing be- 
fore me in these writ petitions have not 
even argued that allotment to any ona 
of the petitioners, except Dhapi Bai, was 
refused on the ground that such peti- 
tioner was not included in the category of 
landless persons as he possessed more 
than 15 bighas land and that such classi- 
fication was discriminatory, nor my at~ 
tention was invited by learned counsel 
to any specific order in any one of these 
writ petitions, whereby allotment of land 
under the Post-1955 Rules was declined 
to a petitioner on the ground that he was 
not a landless person because of the ap- 
plication of the proviso to Rule 2 (1) (xiii) 
of the said Rules. 


42. In Binjaram v, State of Pajas- 
than (Civil Writ Petition No. 457 of 1974) 
Mr. Mridul submitted that 50 bighas of 
land in the Rajasthan Canal Project Area 
was held under temporary cultivation 
leases by the father of the petitioner, 
who expired in the year 1967 leaving his 
four sons, including the petitioner. They 
continued to hold the land jointly as tem- 
jporary cultivation lease-holders thereof, 
but under the Post-1955 Rules only 25 
bighas of land out of the aforesaid 50 
bighas was allotted to all the feur bro- 
thers jointly while the remaining 25 
bighas was ordered to revert to the State 
vide orders Exhibits 1 and 2. These 
orders are clearly in contravention of the 
provisions of Rule 3 read with Rule 13 
of the Post-1955 Rules, inasmuch as each 
one of the four brothers should be deem- 
ed to be in possession of 124 bighas of 
land out of the 50 bighas held by them 
jointly under temporary cultivation 
leases and there appears to be no reason 
as to why only 25 bighas of land was 
allotted to all the four brothers jcintly 
including the petitioner out of the 50 
bighas already in their cultivation under 
temporary cultivation leases. The orders 
Exhibits 1 and 2 in this case, therefore 
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43. In the result, 

(a) the Rajasthan Colonisation (Rajas- 
than Canal Project Pre-1955 Temporary 
Tenants Government Land Allotment) 
Conditions, 1971 and the Rajasthan Colo= 
nisation (Allotment of Government Land 
to Post-1955 Temporary Cultivation 
Leese-holders and other Landless Per- 
sons in the Rajasthan Canal Project Area) 
Rules, 1971 are held to be valid: 

_ (b) the: Writ Petition No. 457 of 1974, 
Binjaram v. State of Rajasthan is hereby 
allewed and the orders of allotment (Ex-~ 
hibits 1 and 2) in this case are quashed. 
The Allotting Authority is hereby direct- 
ed to consider the matter of allotment of 
land for permanent cultivation to the 
petitioner in this writ petition afresh in 
the light of the observations made above; 

(c) all the remaining writ petitions 
mentioned in Schedule ‘A’* (except Writ 
Petition No, 457 of 1974) are hereby dis- 
missed: and 

(d) the parties are left to bear their 
own costs in all the writ petitions. 


Order accordingly, 
*Omitted in this case—Ed. 
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D. P. GUPTA, J. 
M/s. Malik Medical Hall, Petitioner 


v. The Union of India and others. Res- 
pondents, 


Civil Writ Petn. No, 3131 of 1974, D/- 


28-11-1974. 

(A) Drugs and Cosmetics Rules 
(1945), R. 66 — Delegation of powers 
under Part VI of the Rules by Licensing 
Authority dozs not amount to denuda- 
tion of its authority — Im ‘spite of dele- 
gation, it can exercise its powers under 
R. 66 regarding cancellation of licence — 
Judicial Review of Administrative Action 
by S. A. De Sraith, 2nd Edn., Page 285 
and AIR 19€6 Raj 247, Relied on. 

(Para 2) 


(B) Drugs and Cosmeitcs Rules 
(1945), Rr. 6¢ and 66 — Delegator dele- 
gating its authority te delegate — ‘Action 
of delegate must be considered to’ be ac- 
tion taken by delegator — Earlier inquiry 
or investigation by delegate does not de- 
bar delegate: from taking proceedings 
under R. ‘66 by issve of show-cause notice. 
AYR 1963 SC 1503, Relied on. (Para 3) 

(C) Constitution of India, Art. 226 — 
Drugs and Cosmetics Rules (1945), R., 66 
— Cancellation of licence — Proceedings 
before Licensing Authority as well as 
before Health Minister in appeal are 
quasi-judicial in nature — High Court in 
exercise of its ‘writ jurisdiction cannot 
interfere with quantum of punishment 
awarded to different licensees, (Para 7) 
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(D) Drugs and Cosretics Act (1946), 
S. 33 :(2) (e) -— Drugs and Cosmetics Rules 
(1945), R. 66 — R. 66 not outside rule- 
making power of Centrai Government 
under S. 33 — Power to issue licences m- 
cludes power to revoke them and to pres- 


cribe conditions therefor —- (Drugs and 
Cosmetics Rules (1945), R. 66), (Para 8) 


(E) Drags and Cosmetics Rules (1945), 

R. 66 — Cancellation of licence — Mere- 
ly because copies of action taken by Lic- 
ensing Authority were sent for informa- 
tion of Health Minister, it cannot be said 
that it did not exercise its independent 
discretion and Minister because of his 
involvement in inquiry cannot be said to 
be incompetent to hear appeal against 
order of cancellation of licence, 
(Paras 5. 6) 

Cases Referred: Chronological Paras 


AIR 1966 Raj 247 = 1966 Cri LJ 1338 2 
AIR 1963 SC 1503 = (1963) Supp 1 cage 


539 
(1890) 25 QBD 39 = 59 LJQB 559 2 
B. L. Sharma, for Petitioner, 


ORDER :— Heard learned 
for the petitioner. 


2. The first submission made by 
learned counsel is that under Rule 59 of 
the Drugs and Cosmetics Rules, 1945 
(hereinafter referred to as ‘the Rules’) the 
Director of Medical and Health Services, 
Rajasthan was appointed by the State 
Government as the Licensing Authority 
for the whole of the State of Rajasthan 
for the purpose of Part VI and Part VII 
of the Rules and thereafter under Rule 60 
of the Rules the Licensing Authority, 
with the approval of the State Govern- 
ment, by an order dated July 4, 1958 
delegated the power to sign licences and 
all other powers under Part VI of the 
Rules to the District Medical and Health 
Officer, Jaipur. By a subsequent notifica- 
tion dated September 11, 1959 the Licens- 
ing Authority delegated the very same 
powers to the Assistant Director of Health 
Services, Jaipur instead of the District 
Medical and Health Officer, Jaipur. The 
contention of the learned counsel for the 
petitioner is that the Licensing Authority 
having delegated “all other powers of the 
Licensing Authority under Part VI of 
the Rules”, it could not thereafter itself 
exercise the powers under Rule 66, re- 
garding the cancellation of the licence of 
the petitioner. I am unable to accept this 
contention of the learned counsel as by 
delegation of the powers under Part VI 
of the Rules, the Licensing Authority 
namely the Director did not completely 
divest itself of the powers relating to 
cancellation or suspension of licences or 
other powers under Part VI of the Rules. 
It cannot be held that the delegation by 
the Licensing Authority amounted to a 


counsel 
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denudation of its authority. S. <A. De 
Smith in Judicial Review of Administra- 
tive Action Second Edition at p. 285 ob- 
served, 


_ "The general rule is that an autho- 

tity which delegates its powers does not 
divest itseif of them—indeed, if it pur- 
ports to abdicate it may be imposing a 
legally ineffective fetter on its own dis- 
cretion—and can resume them. But if it 
has validly delegated an executive power 
to make decisions, it will normally be 
bound by a particular decision made in 
pursuance cf the delegated power and 
will be incapable of rescinding or vary- 
ing it, nor will it be competent to “ratify” 
with retroactive effect a decision en- 
croaching on individual rights made by 
the delegate in excess of the powers so 
delegated, even though the delegating 
authority could validly have made the 
decision itself in the first place,” 


It has been said by the learned Author 
that the delegator retains the power to 
take decisions in relation to matters com- 
prised within the delegation and it can 
revoke the authority of a delegate. This 
Opinion of the learned Author was cited 
with approval by a Bench of this Court 
in Ghasi Ram v. State, AIR 1966 Raj 247, 
Asie their Lordships further observ-~ 
edi 


“We are of opinion that when an au- 
thority delegates its power to another, it 
does not follow that that authority there- 
by divests itself of such authority alto~ 
gether. In other words, when the delega- 
tor delegates its authority to the dele- 
gate, its authority by itself does not cease, 
for, it may choose to revoke such autho- 
rity which it could not do if it did not 
retain the authority itself. In support of 
this view, we may refer to Huth v. 
Clarks, (1890) 25 QBD 39, where it was 
heid that the word “delegate” in its usual 
sense did not mean a parting with or 
denudation of power or authority by the 
person who grants the delegation, but 
rather the conferring of authority by him 
upon some one also so that the delegate 
may also do what otherwise he alone 
could do.” 


From the language employed in the noti- 
fications issued by the Licensing Autho- 
rity delegating its power under Part VI 
of the Rules to the District Medical and 
Health Officer and the Assistant Director 
of Health Services, Jaipur it is impossible 
to conclude that the Director of Medical 
and Health Services completely divested 
himself of the powers of the Licensing 
Authority under Part VI of the Rules or 
that he comnvletely defaced itself out of 
existence for that purpose Therefore, in 
my view, the Director of Medical and 
Health Services, who was designated a5 
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the Licensing Authority under Rule 49 
of the Rules by the State Govarnment 
was duly empowered to take action 
against the petitioner under Rule 66 of 
the Rules. 


3. The second submission made by 
the learned counsel is that while the de- 
legate, namely the Chief Medical and 
Health Officer was seized of the matter, 
the Director of Medical and Health Ser- 
vices could not have intervened and take 
the proceedings in his own hands by issu- 
ing the notice Annexure 3 dated January 
9,. 1974. Learned counsel in this respect 
drew my attention to the endorsement 
No. 2 of Annexure 2 wherein the Chief 
Medical and Health Officer, Jaipur had 
directed the Drugs Inspector, Jaipur to 
check the records of the Medical Halls, 
including the petitioner, and submit a de- 
tailed report to him. He also relied upon 
the endorsement No. 3 of Annexure 3 
whereby the Director had called upon the 
Chief Medical Officer, Jaipur to send the 
file of the petitioner firm. The endorse- 
ments referred to by the learned counsel 
do not at all go to show that the Chief 
Medical and Health Officer, Jaipur had 
taken any proceedings against the peti- 
tioner under Rule 66 for cancellation or 
suspension of the licence, after passing 
the order Annexure 2. The quasi-judicial 
proceedings started with the giving of a 
show cause notice under Rule 66 and they 
have been taken. in the present case, by 
one authority only namely, the. Director 
of Medical and Health Services vide 
notice Annexure 3 and any earlier in- 
quiry or investigation by the delegate 
could not debar the Licensing Authority 
from taking proceedings against the peti- 
tioner under Rule 66. Moreover, the ac- 
tion of the delegate must be considered 
to be an action taken by the Director 
himself. In this connection the following 
observation of their Lordships of the 
Supreme Court in Roop Chand v. State 
of Punjab, AIR 1963 SC 1503 may be use~ 
fully quoted:— 


"When the delegate exercises the 
power, he does so for the Government.” 
In this view of the matter there was no 
illegality in the action taken by the 
Director under R. 66 so far as the peti- 
tioner is concerned. 


4, The next submission made by 
the learned counsel is that the Director 
had already made up his mind and. the 
action taken against the petitioner was 
biased. In this connection learned counsel 
relied upon the fact that the order An- 
nexure 1 suspending the licence of the 
petitioner was issued by the Chief Medi- 
cal and Health Officer, Jaipur under in- 
structions from the Director of Medical 
and Health Services and submitted that 
the Director intended to suspend the lic- 
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ence of the petitioner without any mate- 
rial, However, it may be noticed in this 
connection that although the order An- 
nexure 1 appears to have been issued 
under the instructions of the Director, 
yet it was the Director of Medical and 
Health Services himself who directed the 
(Chief Medical and Health Officer to with- 
draw the suspension order as appears 
from Annexure 2. As the Director realis- 
ed that a proper show cause notice should 
be given to the petitioner, he directed the 
withdrawal of the suspension order, 
which was done vide Annexure 2. There- 
after a proper show cause notice was 
given to the petitioner by the Director, 
in accordance with the report made by 
the Drugs Inspector and the discrepan- 
cies and illegality found by the Inspector 
were duly notified to the petitioner. In 
this view of the matter it cannot be held 
that the Director was in any manner 
biased against the petitioner. 


5. Another argument advanced by 
the learned counsel is that the Director 
was acting under the instructions of the 
Minister and he did not exercise his 
own independent discretion in the matter. 
In fact this argument is contradictory to 
the earlier argument made by the learn- 
ed counsel that the Director was biased 
against the petitioner. For the last men- 
tioned submission learned counsel relies 
upon the endorsements made on the 
orders Annexures 3 and 4, whereby 
copies thereof were sent to the Private 
Secretary to the Health Minister for the 
information of the Minister. I am unable 
to conclude from these endorsements that 
the action was being taken against the 
petitioner by the Director under the in- 
structions of the Health Minister, merely 
because copies of the action taken by the 
Director were sent by him for the infor- 
mation of the Minister. This ground, 
therefore, also fails. 

6. The next submission of the 
learned counsel is that the Health Minis- 
ter could not hear the appeal on account 
of his involvement in the inquiry made 
against the petitioner, As I have already 
observed above that the mere endorse- 
ments made on the orders Annexures 3 
and 4 do not go to show that the Director 
was acting under the instructions of the 
Minister, it cannot be said that the Min- 
ister was involved or was instrumental 
in the action taken by the Director 
against the petitioner. An appeal lies 
under Rule 66 (2) from the order of the 
Licensing Authority suspending or can- 
celling the licence to the State Govern- 
ment and the Health Minister was fully 
competent to hear the appeal on behalf 
of the State Government. 


Te The next submission made by 
learned counsel was that Rule 66 pro- 
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vides for two alternative penalties name- 
ly, cancellation or suspension of licence 
and his grievance. is that in some other 
cases the Health Minister in appeal mere- 
ly passed an order of suspension of lic- 
ence till the decision of the appeal, but 
in the case of the petitioner he upheld 
the order of the Director cancelling the 
licence. As learned counsel himself sub- 
mitted that the proceedings before ithe 
Director under Rule 66 as well as before 
the Health Minister in appeal were quasi- 
judicial in nature, it is not for this Court 
to interfere in the quantum of punish- 
ment awarded to the different licensees. 
As a matter of fact, the grounds on which 
action was taken against the various 
licensees were not exactly the same in 
each case. It has to be noticed that in 
case of all the licensees, whose orders 
have been filed by the petitioner, it ap- 
pears that the Minister found that there 
was a breach of the conditions of the 
licence as also the breach of the Rules. 
However, in some of the cases he thought 
that the extreme penalty of cancellation 
was not called for and, therefore, the 
. order of the Drugs Controller and Lic- 
ensing Authority was modified by the 
Minister and the licence was merely sus- 
pended for some period. In the case of the 
petitioner, the Minister did not find any 
mitigating circumstance for taking a 
lenient view and, therefore, the order of 
the Licensing Authority cancelling the 
licence of the petitioner was held to be 
just and proper. In these proceedings 
under Article 226 of the Constitution it 
is not possible for me to interfere with 
the quantum of the punishment awarded 
to the other licensees who also committed 
breach of the Rules and the conditions of 
their licences. 

g. The last argument advanced by 
the learned counsel was that the Drugs 
and Cosmetics Act did not provide for 
any power of cancellation of licence. 
Clause (e) of sub-section (2) of Section 33 
gives the power to the Central Govern- 
ment to make rules prescribing the forms 
of licences for the manufacture for sale, 
for the sale and for the distribution of 
any drugs or any specified drug or class 
of drugs or of cosmetics or any specified 
cosmetic or class of cosmetics, the form 
of application for such licences, the con- 
dition subject to which such licences may 
be issued, the authority empowered to 
issue the same and the fees payable 
therefor. In my opinion the power to 
issue licences includes the power to re- 
voke the licences and as the rules were 
to be framed for giving the power to 
issue licences, such Rules could also pro~ 
vide for the conditions in which the lie- 
ences could be suspended or cancelled. 
Therefore, Rule 66 cannot be held to be 
outside the rule-making power of the 
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Central Government under Section 33 of 
the Act. 


9. No other point was argued be- 
fore. me, 


10. _ There is no substance in the 
writ petition and the same is summarily 
dismissed, à 

Petition dismissed, 
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Yash Deva, Appellant v. Mayo Col- 
lege, Ajmer, Respondent., 
Second Appeal No. 300 of 1973, 
10-10-1974,* 


(A) Civil P. C. (1908), O. 41, R. 27 — 
Fresh allegations of facts in memo of 
appeal. i 


It is not open to any of the parties 
at the stage of second appeal to make 
fresh allegations of facts in the Memo of 
Appeal, and call upon the opposite party 
to admit or deny the same, It does not 
satisfy any of the requirements of O. 41, 
R. 27. (Para 5) 


(B) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), Sec- 
tion 13 (1) — Finding as to existence and 
bona fides of requirement — Interference 
with in second appeal. (Civil P. C, (1908), 
Ss. 160-101). 


Whether the requirement exists and 
whether it is bona fide are both questions 
of fact and they cannot be interfered 
with by the High Court in second appeal 
unless it is shown that in reaching the 
finding a mistake of law was committed 
by the first appellate Court or it was 
based on no evidence or the finding was 
such as no reasonable man could reach. 

(Para 13) 

(C) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), S. 13 
-= Absence of provision as in other sta- 
tutes relating to public, charitable and 
educational trusts — Inference from. 


Some legislatures have thought i+ pro- 
per to make a separate and specific pro- 
vision for public charitable trusts or pub- 
lie institutions but that does not mean 
that because there is no specific provision 
in the Rajasthan Act, it must, therefore, 
be necessarily inferred that the Legisla- 
ture had no intention to give the benefit 
of such a provision to a charitable, edu- 
cational or public institution at all, 

(Para 17) 


“(Against Judgment and decree of J. P. 
Bansal, Addl. Civil J., Ajmer in C. A. 
No. 94 of 1971, D/- 25-5-1973.) 
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(D) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), S. 13 
(i) (h) (ii) — Word “person” — Connota- 
tion of. 

“Person” has net been defined in the 
Act but it has been defined in the Gene- 
ral Clauses Act, 1897. Applying that defi- 
nition a College. would be a person and 
if it requires the premises in question for 
use or occupation, the case would be 
covered by §. 13 (1) (h) (ii), 

(Paras 17, 18) 

Cases Referred: Chronological Paras 

AIR 1974 SC 1596 = 1974 SCD 630 13 

AIR 1963 SC 499 = 1962 Supp (2) an 
623 

1963 Raj LW 453 6 


AIR 1963 Raj 234 = 
AIR 1961 SC 1596 = (1962) 2 SCR 159 


6, 14 
AIR 1955 All i9 = 1954 All LJ 638 eee 


P. N. Datt, for Appellant: C. L, Agar- 
wal, for Respondent. 


JUDGMENT :— This is a defendant- 
tenant's second appeal arising out of a 
suit for ejectment from bungalow No. 
B-6 situated in the campus of the Mayo 
College, Ajmer and also for arrears of 
rent and future rent mesne profits as also 
for water charges. 


2. The plaintiff, Secretary, Mayo 
College, General Council, Ajmer, filed the 
suit on 4th September, 1967 alleging that 
by resolution No. 14 dated 25th February, 
1967 the General Council had decided to 
start a Preparatory School, and also to 
take steps to get the Staff Quarters at 
‘Alwar Gate, Ajmer, vacated from the 
present occupants for the said purpose. 
It was alleged that the bungalow No. B-6, 
which was in occupation of the defen- 
dant, as tenant of the plaintiff, was rea- 
sonably and bona fide required for edu- 
cational purposes by the plaintiff. Be- 
sides the agreed rent at the rate of Rs. 75 
per month, water charges at the rate of 
Rs. 8 per month were also claimed. So 
far as the claim for rent is concerned, 
there is no dispute. The two points of 
dispute between the parties are: 


(1) that the premises are not requir- 
ed reasonably and bona fide by the plain- 
tiff and in any case, under the law, the 
plaintiff is not entitled to get a decree for 
ejectment; and 


(2) that the plaintiff is not entitled 
to get any decree for water charges, 
After recording the evidence produced by 
the parties, the learned Munsiff, Ajmer 
City (East), Ajmer, by his judgment dated 
13th April, 1971, decreed the plaintiff's 
suit and the appeal filed by the defen- 
dant was dismissed by the Additional 
Civil Judge, Ajmer. Hence, this second 
appeal. 
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3. So far as the water charges at 
the rate of Rs. 8 per month are concern- 
ed, learned counsel for the respondents 
submitted that looking to the petty 
amount, he would not oppose the appel- 
lant’s request for setting aside the de- 
cree for water charges at the rate of Rs. 8 
per month. 


4, The question of requirement of 
the premises in question by the land- 
lord has been argued on behalf of the 
appellant, mainly from two points of 
view, It has been urged in the first inst- 
ance that the plaintiff has failed to esta- 
blish reasonable and bona fide require- 
ment for the premises in question and 
then it has been argued that the require- 
ment pleaded by the plaintiff does not 
fall within the four corners of Section 13 
(1) of the Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950, which will 
hereinafter be referred to as the Act: and 
therefore, no decree for ejectment can be 
passed. 

5. At this stage, I may deal with 
the application filed by the appellant 
under Order 41, Rule 27, C.P.C. dated 
21th January, 1974, wherein it has been 
prayed that the respondent may be di- 
rected to admit or deny the facts stated 
in the Memorandum of Appeal, and in 
case of denial of any of the facts stated 
therein, the appellant may be permitted 
to adduce evidence to establish the facts 
alleged. In my opinion, this application 
has no merit. It does not satisfy any of 
the requirements of Order 41, Rule 27 of 
the Code of Civil Procedure and the 
prayer made therein is of a very unusual 
type. It is not open to any cf the parties 
at the stage of second appeal to make 
fresh allegations of fact in the Memo of 
Appeal, and call upon the opposite party 
to admit or deny the same. In this con- 
nection, I may also state that the appel- 
lant has filed three affidavits making 
some fresh allegations of fact, and the 
respondents have also submitted counter- 
affidavits in reply. I do not feel inclined 
to admit these affidavits in evidence at 
this stage, and would confine myself only 
to the evidence which was produced by 
the parties in the trial Court. 


6. Learned counsel for the appel- 
lant has urged that in the notice of eject- 
ment Ex. A/l, dated 26th August, 1965 
the plaintiff called upon the defendant to 
pay increased rent for the premises in 
question, and after two years having not 
succeeded in persuading the defendant to 
pay increased rent, the plaintiff hit upon 
the plan of making out a case for the 
necessity of the premises in question for 
Preparatory School and served another 
notice dated 25th July, 1967 (Ex. 4) call- 
ing upon the defendant to vacate the 
premises in question. In this connection, 
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it has also been submitted that Resolu- 
tion No. 14 dated 25th February, 1967 
(Ex. 2) is highly vague, and has 
been manoeuvred and manipulated 
to make out a case of need 
for the College. It has also been argued 
that there is no provision for rumning a 
Preparatory School for boys below 9 
years in the Prospectus of the May» Col- 
lege, Ajmer and that the Memorandum 
of Association, which was registered 
under the Societies Registration Act had 
not been amended or altered so as to 
make provision for running a Preparatory 
school for boys below 9 years. It is sub- 
mitted that the scheme, Ex. 3, for run- 
ning of a Preparatory School has also been 
framed after filing of the suit. Lastly, it 
is argued that the oral evidence led by 
the plaintiff does not establish the alleg- 
ed need for the premises in question, It 
is contended that the need, if any, had 
disappeared during the pendency of this 
litigation. In support of his contention, 
learned counsel has placed reliance on 
Neta Ram v, Jiwanlal, AIR 1963 SC 499; 
Bhagwandas v. L, Pyarelal, AIR 1955 All 
19 (FB): Shah Bhoj Raj Kuverji Oil Mills 
and Ginning Factory v. Subhash Chandra 
Yograj] Sinha, AIR 1961 SC 1596; and 
Govind Ram v. Abdul Wahab, 1963 Raj 
LW 453 = (AIR 1963 Raj 234). 

7. It is true that in the notice 
Ex. A/l of 1965 the plaintiff has called 
upon the: defendant to pay enhanced rent 
from ist October, 1965 at the rate of 
Rs. 112.50 per month, However, from this 
fact alone, it cannot be inferred, unless 
there are strong circumstances pointing 
to the contrary that in 1967 the autho- 
rities concerned manoeuvred and mani- 
pulated the scheme for the sole purpose 
of ousting the defendant. There is no 
denying the fact that the Resolution dated 
25th February, 1967 (Ex, 2) was passed 
by the General Council of the Mayo Col- 
lege, Ajmer. This resolution was pleaded 
in Para. No. 2 of the plaint. The defen- 
dant pleaded want of knowledge and put 
the plaintiff to proof and pleaded in the 
alternative that even if such a resolution 
had been passed, it was against the inte- 
rest of the college. P.W. 1 Nand Kishore, 
who is the Estate Officer of the Mayo 
College, Ajmer, has stated that the Mayo 
College, Ajmer, General Council is a re- 
gistered body and that the Resolution has 
been passed by the General Council for 
starting a Preparatory School, P.W. 2 
Shantilal brought the original minute 
book of the Mayo College, General Coun- 
cil, Ajmer, and stated that Resolution No. 
14 dated 25th February, 1967 was con- 
tained in it, and the same had been sign- 
ed by Bhim Singh, and JTM, Gibson, 
with whose signatures he is acquainted. 
No evidence has been led by the defen- 
dant on this point. It must, therefore be 
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accepted ihat the resolution Ex. 2 is a 
genuine document. 


8. Another argument of the learn- 
ed counsel for the appellant that stexting 
of a Preparatory Schoo! for boys nelow 
the age of 9 years fell outside the aims 
of the institution as contained in the pros- 
pectus, is also untenable, inasmuch as 
there is no prohibition even in the pros- 
pectus regarding running a Preparatory 
School. What has been mentioned regard- 
ing the aims, in the prospectus of Mayo 
College, Ajmer, of July, 1968 is: 


“The aim is to provide a thorough 
general education from the age of 9 to 
17 years.” 


In the first place the aims, as mentioned 
in the prospectus do not constitute the 
objects of the Society and, therefore, 
there was no question for getting the 
Memorandum of Association amended 
under the provisions of the Societies Re- 
gistration Act. The obiect of the institu- 
tion was obviously to provide educational 
facilities and, therefore, if in the scheme, 
as framed in pursuence of the 
resolution it was mentioned that 
boys to the Preparatory School would be 
admitted from the age of 6 years on- 
wards upto 10, it cannot be said that the 
society namely. the plaintiff, had com- 
mitted any illegality. Be that as it may, 
so far as the defendant is concerned, it is 
not his concern how far the Society has 
kept up or transgressed the aims and ob- 
jects with which it was formed. All that 
he is concerned is whether the require- 
ment pleaded by the plaintiff is ganuine, 
reasonable and bona fide. I am, therefore, 
of the opinion that passing the resolution 
for starting a Preparatory School and 
framing a scheme in pursuance of it can- 
not be said to be. beyond the scope cf the 
aims and objects of the plaintiff society. 
9, Now, it may be noted that the 
allegation in the plaint is that the pre- 
mises in the defendant’s occupation are 
required reasonably and bona fide by the 
plaintiff for educational purposes and for 
providing residential accommodation to 
the students and the staff of the Prepa- 
ratory School. The Resolution Ex. 2 pro- 
vides that the Principal be directed to 
draw at once a scheme for a new Prepa- 
ratory School which would use the exist- 
ing Staff Quarters near Alwar Gate as 
dormitories, messes, class-rooms and for 
housing the Preparatory School itself. In 
the scheme Ex. 3 prepared in pursuance 
of the resolution, details of the Prepara- 
tory School had been worked out and 
it is provided therein that in the various 
classes proposed to be started for Prepa- 
ratory School, boys of the age group 
from 6 to 10 years have been included. 
In the prospectus, under the head “Aims” 
it has been mentioned that the aim was 
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to provide thorough general education 
from the age of 9 to 17 years. An argu- 
ment is sought to be raised for the first 
time in this Court without laying any 
foundation for the same and without 
there being any material in support of 
it that there was no necessity for provid- 
ing education to bovs above nine years 
in the Preparstory School. If the autho- 
rities concerned while preparing the 
scheme thought it fit of making a parti- 
cular group of students to be taught in 
the Preparatory Section of the School, it 
cannot be said that the scheme is fake, 
or that the accommodation, as pleaded by 
the. pleintiff, would not be required on 
account of this grouping. 


10. Learned counsel for the appel- 
lant took pains in reading the scheme in 
detail and picking holes in it here and 
there as if the scheme itself was subject 
to examination from the point of view 
of its feasibility or otherwise. Great em- 
phasis was laid on the allocation of 
bungalows for particular purposes as 
mentioned in the scheme and it was 
pointed out that bungalow No. B-6, which 
is at present in occupation of the defen- 
dant would not at all be required. In the 
first place, I must confess that I have not 
been able to appreciate how, if the 
scheme is put into execution, the group 
of bungalows under B-3 to B-10 would 
not be required at all. For bungalow No. 
B-6, it is mentioned that it would be re- 
quired to provide dormitories for 15 boys 
with attached dressing rooms and bath 
rooms and one set of each bungalow for 
a single member of the staff. The scheme 
has been prepared by the Principal and 
another responsible person of the Insti- 
tute and if the defendant thought that it 
was a bogus affair, I fail to understand. 
why no cross-examination was directed 
on the point. It appears to me that the 
argument that the requirement of the 
bungalow No. B-6 for Preparatory Schoo! 
is a bogus one, is being raised for the 
first time here in second appeal, and has 
no substance. 

Il. All other consideration apart, 
it passes my comprehension why two 
responsible, authorities of the. institution, 
namely JDM Gibson, Principal of the 
College, and S. L. Sehgal, Bursar, should 
have conspired for no personal gain to 
themselves to prepare an altogether 
faked scheme for no other purpose ex- 
cept to turn out the defendant. At one 
stage, I understood the learned counsel 
to argue that even though the Prepara- 
tory School has been started, there is no 
requirement of the bungalow in question 
for that purpose. I am afraid, there is no 
scope for such an argument. 


12. Learned counsel also strenu- 
ously urged that the requirement plead- 
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ed and proved by the plaintiff is awe- 
fully vague, inasmuch as all sorts of pur- 
poses had been pleaded. I have scrutinis- 
ed the record from this point of view. In 
the plaint it has been mentioned in Para. 
No. 3 that the premises in question are 
required for educational purposes and for 
providing residential accommodation to 
the students and the staff of the Prepa- 
ratory School. In the notice Ex. 4, it is 
mentioned that the Mayo College, Ajmer, 
is starting a Preparatory School and the 
Staff Quarters near Alwar Gate are to be 
used as class-rooms, dormitories, messes 
and residences of the staff of the Prepa- 
ratory School. So far as these two docu- 
ments are concerned, I do not see any 
discrepancy between the two. As regards 
the oral evidence, it is stated by P.W. 1- 
Nand Kishore that the bungalow in ques- 
tion and other staff quarters are sought 
to be vacated in order to implement the 
scheme framed for Preparatory School. 
No cross-examination worth the name has 
been directed to this witness to show that 
the requirement stated by him in his 
€xamination-in-chief is a mere pretext. I 
also do not find substance in the learned 
counsel’s contention that the require- 
ment pleaded is vague. It would not be 
fair to expect the plaintiff to pin himself 
down to only a particular use of the 
bungalow in question, namely, for hold- 
ing classes or for using it for housing 
a teacher or for using it only for a dor- 
mitory so forth and so on. What is of im- 
portance is that the premises in question 
are required for educational purposes 
and for the purposes of providing resi- 
dential accommodation to the students 
and staff of the Preparatory School. In 
my opinion, it was not necessary for the 
plaintiff to plead that the bungalow in 
question will only be put to a particular 
use and to no other use. Such a thing, in 
the first place, is impossible and at any 
rate the purpose pleaded, in my opinion, 
cannot be said to be vague or fake. 


13. I may here point out that both 
the lower Courts after taking into consi- 
deration the evidence produced by the 
parties arrived at the finding that the 
plaintiff society needed the bungalow in 
question for educational purposes in 
general and for starting a Preparatory 
School in particular. It cannot be said 
that this finding is based on no evidence 
or is based on misreading of evidence or 
that it is a finding which no reasonable 
person could come to. So also the finding 
that the requirement is reasonable and 
bona fide cannot be said to be perverse. 
It has been observed by their Lordships 
of the Supreme Court in Mattulal v. 
Radheylal, AIR 1974 SC 1596 that whe- 
ther the. requirement exists and whether 
it is bona fide are both questions of fact 
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and they cannot be interfered with by 
the High Court in second appeal unless 
it is shown that in reaching them a mis- 
take of law was committed by the first 
appellate Court or it was based on no 
evidence or was such as no reasonable 
man could reach, J, therefore, find my- 
self unable to reverse these findings 
arrived at by the Courts below. 


14, Learned counsel also argued 
that at any rate the alleged requirement 
had been met with during the pendency 
of this litigation and, therefore, the de- 
cree for ejectment must be set aside. In 
this connection, learned counsel laid much 
emphasis on the observations made in 
Bhagwandass’s case, AIR 1955 All 19 and 
in Shah Bhojraj’s case AIR 1961 SC 1596. 
I have carefully gone through these 
rulings, and I am of opinion that they 
have no application to the present case. 
There is nothing on the record to show 
that during the. pendency of the suit, 
even without the defendant’s bungalow 
being put at the disposal of the plaintiff, 
the requirement has been met. Learned 
counsel emphatically urged that an infer- 
ence should be drawn against the plain- 
tiff because the Preparatory School has 


already been started from 1-1-1970. As- 


suming it to be so, merely because the 
school had been started during the pen- 
dency of this litigation, it cannot be said 
that the requirement has been met. 
Apart from that, no such argument was 
raised either in the trial Court or in the 
first appellate Court. The argument is 
completely devoid of substance. 


15. I may now turn to the other 
important point canvassed on behalf of 
the appellant, namely, that the ground 
relied upon by the plaintiff does not fall 
under any of the clauses of Section 13 of 


` the Act, This argument was not raised 


in any of the Courts below but since it is 
a purely legal point, the appellant is en- 
titled to urge the same at this stage. To 
fortify his submission learned counsel 
referred to the provisions of Acts of other 
States to show that wherever the Legis- 
lature intended to provide for the pre- 
mises belonging to an institution and/or 
a society for the purpose like the one in 
question, it has made specific provision. 
On the other hand, learned counsel for 
the respondents also took me through the 
Acts of a few other States to support his 
argument that the case was covered by 
Section 13 (1) th) (i) to (i). 

16. To decide the controversy, it 
may be useful to reproduce the relevant 
portion of Section 13:— 

“Eviction of tenant: (1) Notwith- 
standing anything contained in any law 
or contract, no Court shall pass any de- 
cree, or make any order, in favour of a 
landlord, whether in execution of a de- 
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cree or otherwise, evicting the tenant so 
long as he is ready and willing to pay 
rent therefor to the full extent allowable 
by this Act, unless it is satisfied............ 


(h) that the premises _ are required 
oe and bona fide by the land- 
ord— 


(i) for the use or occupation of him- 
self or his family, or 


(ii) for the use or occupation of any 
ae for whose benefit the premises are 
e an 


17. It is true that in some Acts 
there is a specific provision for trustees 
of a public, charitable and educational 
trusts or religious, charitable and edu- 
cational or other public institutions. But, 
in my opinion, existence of such provi- 
sions in. other Acts cannot be of much 
assistance in interpreting the provisions 
of the Rajasthan Act. Some legislatures 
have thought it proper to make a sepa- 
rate and specific provision for public 
charitable trusts or public institutions 
but that does not mean that because 
there is no specific provision in the 
Rajasthan Act, it must, therefore, be 
necessarily inferred that the Legislature 
had no intention to give the benefit of 
such a provision to a charitable, educa- 
tional or public institution at all. In my 
view the correct method of approaching 
the problem would be to interpret the 
relevant provisions with reference to the 
meaning of the terms used therein after 
giving natural and harmonious interpre- 
tation to them. At this stage, I may point 
out that the words used in Section 13 (h) 
(ii) are “for the use and occupation of any 
person for whose benefit the premises 
are held”, Now, in the present case, we 
will have to take the plaintiff Secretary, 
Mayo College, Ajmer as landlord. This 
position admits of no argument and in 
fact none has been advanced to assail it. 
The Secretary is, therefore, entitled to 
ask for eviction of the tenant provided 
he succeeds in showing that the premises 
are required for use or occupation of any 
person for whose benefit the premises are 
held. The second question, therefore, 
which naturally arises is, whether the 
College can come under the definition of 
the word ‘person’. ‘Person’ has not been 
defined in the Rajasthan Act, but it has 
been defined in the General Clauses Act, 
1897. Section 3 (42) of the General Clau- 
ses Act defines ‘Person’ as follows:— 


“person shall include any company 
or association or body of individuals, 
whether incorporated or not.” 


Thus, according to this definition, I have 
no doubt that the Mayo College is a per- 
son, and if the Secretary of the Mayo 
College, Ajmer, requires reasonably and 
bona fide the premises in question for use 
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or occupation by the Mayo College, Aj- 
mer, it cannot be said that the case 
would not be covered by Section 13 (1) 
(h) (ii). 

18. There is yet another aspect of 
the matter, The term ‘landlord’ has been 
defined in Section 3 (iii) of the Rajasthan 
Act as “any person who for the time be- 
ing is receiving or is entitled to receive 
the rent of any premises, whether on his 
own account or as an agent.” I do not 
see any difficulty in treating the Mayo 
College, Ajmer itself as a landlord in the 
sense that the building is owned by it and 
the affairs of the College are only being 
managed through its Secretary. The re- 
quirement by the College would fall 
even under Clause (h) (i) of Section 13 
(1). Thus, the second contention raised by 
the learned counsel also cannot he ac- 
cepted. 


' 79. The net result of the fore- 
going discussion is that so far as the ap- 
peal from the decree for ejectment is 
concerned, it is disallowed. But so far as 
the decree for water charges at the rate 
of Rs. 8 per month is concerned, it is 
allowed, and the decree for arrears of 
rent is reduced to Rs. 75 and it is further 
directed that the plaintiff will be entitled 
to get rent only at the rate of. Rs. 75 
p. m. from 1-9-1969 till the delivery of 
possession. The appellant will pay the 
respondent’s costs of this appeal. 


20. Learned counsel for the ap- 
pellant prays for certifying the case a fit 
one: for appeal to Division Bench, The 
prayer is refused, 

Order accordingly. 
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Indra Methi and others, Petitioners 
v. Board.of Secondary Education Rajas- 
than, Ajmer and others, Non-Petitioners. 
Civil Writ Petns. Nos. 1485, 1523 to 
1540, 1762 to 1771 of 1973, D/- 31-1-1974. 


(A) Natural Justice — Principle of 


— To what extent and how applies to 
disciplinary action against examinee for 
adopting unfair means in the examina- 
tion. (Constitution of India, Art, 226). 
(Rajasthan Secondary Education Regula- 
tion, Chap. 10, S. 3). 

The High Court does not sit in ap- 
peal over decisions of educational bodies 
and its jurisdiction is limited. An enquiry 
before a domestic tribunal should not be 
equated with trial in a court of law. Yet 
such an enquiry in disciplinary action 
- matters is quasi-judicial and must obey 
principles of natural justice. The extent 


CR/ER/B299/74/JRM 


Indra Methi v. Board of Secondary Education 


i Aå. I. R. 


of applicability of these principles is to 
be decided on whether their compliance 
is necessary for a just decision on the 
facts of the case. The aim of these prin- 
ciples is to secure justice or prevent mis- 
carriage of justice. For their proper com- 
pliance the delinquent should be appris- 
ed of the charges and should be given an 
opportunity to explain the circumstances 
appearing against him in the materials 
to be used in arriving at a decision. It 
cannot be said that it is not necessary to 
disclose all materials to be used, 


When the enquiring officer had asked 
the examinee charged of having adopted 
unfair means in the examination whether 
his answer tallied with another candi- 
date’s and whether he had allowed copy- 
ing or had copied from the other candi- 
date it is not sufficient specification of 
the charge. The examinee could not have 
oe out from this the case to be met by 


When the results committee had used 
the examiner’s and an experts reports 
but these were not shown to the examinee 
and he was also not given a chance to 
offer his explanation, it is clear that prin- 
ciple of natural justice has been violated. 
It is the responsibility of the examining 
authority (Board of Secondary Education) 
to apprise the examinee of the charge 
and disclose the materials to be used. 
Case law discussed. 

(Paras 7, 8 and 9) 


The Rajasthan Secondary Education 
Regulation nowhere excludes expressly 
or impliedly the applicability of the prin- 
ciples of natural justice and therefore 
despite the decisions of the results com- 
mittee becoming final by virtue of S. 3 
of Chapter 10, the principles of natural 
justice would apply. (Para 10) 
Cases Referred: Chronological Paras 


AIR 1973 Bom 5 = 1972 Mah LJ 879 7 
AIR 1973 All 537 4, 17 
AIR 1972 SC 1408 = (1973) 3 SCC 424 


7, 
AIR 1970 SC 150 = (1970) 1 SCR S 


AIR 1970 SC 1269 = (1970) 3 SCR 963 
AIR 1970 SC 2042 =. (1970) 2 SCR 609 
AIR 1970 Cal 282 4, 
AIR 1967 Ker 121 = 1966 Ker LT ne 
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ORDER :— These 29 writ petitions by 
respective 29 petitioners are directed 
against a ‘vigyapati’ dated 24-8-1973 of 
the Board of Secondary Education, Rajas- 
than, hereinafter called the Board, can- 
celling the examination of the petitioners 
for the year 1973 and further debarring 
some of the petitioners to appear at the 
ensuing Secondary Examination to be 
held in the year 1974, They shall be de- 
cided by a common order. 


2. The material facts which are 
almost identical and are also not in dis- 
pute in all these petitions briefly stated 
are these: The Examination for the Se- 
condary Arts was held by the Board at 
its various centres in March/April, 1973, 
one of the centre for the aforesaid exa- 
mination being the Rajkiya Kanya Uch 
Madhyamik Vidhyalaya, Beawar, which 
shall be hereinafter referred to as the 
Beawar centre. The result of the said 
examination was declared on 14th of 
July, 1973, but the result of the peti- 
tioners was withheld and not announced. 
On 16-7-1973 a show cause notice in iden- 
tical terms was served on the petitioners 
whose result was earlier withheld. Under 
the show cause notice it was averred 
that from the examiner’s report and 
other sources it has been found that the 
students appearing at the Beawar centre 
had resorted to unfair means at the exa- 
mination, 


It was further averred that from the 
answer books of the elementary arith- 
metic of the aforesaid petitioners it is 
evident that the petitioners had resorted 
to unfair means at the examination. 
Under the terms of the said notices the 
petitioners were called upon to submit 
their reply to the show cause notice þe- 
fore 21st of July, 1973, and further to 
appear before the ‘Jaanch Adhikari’ on 
24th/25th July, 1973, in the premises of 
Rajkiya Patel Uch Madhyamik Vidhya- 
laya Beawar. It is also not in dispute that 
before the show cause notice was issued, 
the Board had received the examiner’s 
report complaining of the unfair means 
used by the petitioners. On 4-7-1973 the 
results committee, a competent body un- 
der Rajasthan Secondary Education Regu- 
lation (hereinafter called the Regulation) 
to deal with the disciplinary matters on 
the ground of unfair means had appointed 
an expert Shri M. C. Goyel the senior tea- 
cher in the mathematics to submit his re- 
port on the answer books in the arith- 
metic paper to the committee, The ex- 
pert submitted his report on 4-7-1973 
wherein he had opined that the peti- 
tioners are guilty of unfair means by 
either copying from the copy of another 
or allowing another to copy from her 
copy. 
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The petitioners submitted their reoly 
to the aforesaid show cause notices which 
were sent by registered post. In the revly 
the petitioners repudiated the allega- 
tions levelled against them in the show 
cause notice and inter alia asserted that 
they had never indulged in unfair means. 
It was further complained therein that 
the show cause notice did not specify the 
charges and the same are vague. On 
24/25th July, 1973, some of the petitioners 
appeared before the enquiry officer who 
recorded their statements. In the state- 
ment each of the petitioners appears to 
have been asked as to whether many of 
the answers in arithmetic tallied with the 
answer of another examinee. The ans- 
wers of the petitioners were obtained 
after showing them the answer book of 
another candidate with whose answer the 
petitioners’ answer tallied and the peti- 
tioners had admitted that many of the 
answers did tally with those of the ano- 
ther examinee. Each of the petitioners 
denied that they had copied or allowed 
any person to copy. It was further stated 
that the petitioners have nothing to say 
further, On 24-8-1973 each of the peti- 
tloners received a cyclo-styled copy of a 
‘vigyapati’ purporting to have been issu- 
ed by the Pariksha Niyantrik (the con- 
troller of the examination) whereby she 
was informed that her examination re- 
sult of the Secondary Examination has 
been cancelled. In cases of petitioners 
Indra Methi (99183), Resham Babel 
(99282), Kum. Pushpalata (99266), Tripta 
Joshi (76285), Kaushalya Gupta (99199), 
Geeta Chaudhary (99174), Indra Gupta 
(99182), Suman Jain (99319) and Narbada 
Gehlot (76268) a further penalty was im~« 
posed debarring them from appearing in 
the ensuing examination to be held in 
the year 1974, This ‘vigyapati’ was pub- 
lished in pursuance of the decision of the 
results committee, competent body under 
the Rajasthan Secondary Education Re- 
gulation, 1957. 


On receiving this intimation each of 
the petitioners issued a notice to the 
Chairman of the Board complaining 
against the vague nature of the charges 
and denial of the reasonable opportunity 
of being heard and prayed for reconsider- 
ing the decision. On 4-9-1973 the peti- 
tioners asked for the furnishing of the 
copies of various documents which seem 
to have been used by results committee 
but the copies were denied by the non- 
petitioners, The petitioners have there- 
fore come up in this Court by way of an 
application under Article 226 of the Con-~ 
stitution of India principally contending 
that the order of the Board is void being 
violative of principles of natural justice 
as. the petitioners were never informed 
of the precise charge and were denied of 
reasonable opportunity inasmuch as the 
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materials which were used against them 
were not confrented/disclosed to them 
and further that the petitioners were 
never made aware of the precise casa 
which they had to meet. On these 
grounds the petitioners have, therefore, 
asked for: quashing the impugned order. 


3. The writ petitions have been 
opposed by the non-petitioners, The casa 
of the Board is that the charges convey- 
ed in the notices are not at all vague. 
There is a specific mention of using un-« 
fair means in the subject elementary 
arithmetic and there is also reference 
that this allegation was levelled on the 
report of the examiners, According to 
the non-petitioners the notices gave suffi- 
cient information as to the precise nature 
of the charge levelled against the peti- 
ticners. It has been further alleged that 
in any event at the time when the peti- 
fioners were examined by the enquiry 
officer the answer of another candidate 
with which the answer book of the peti- 
tioner tallied was shown to each other 
and, therefore, sufficient information as 
to the case which each of the petitioners 
had to meet was given and therefore no 
prejudice whatsoever was caused to the 
petitioners. 


It has also been alleged that in para. 
8 of the reply that after the receipt of 
the complaint the copies of the candi- 
dates against whom there was a charge 
of resorting to unfair means were sent to 
the expert who after going through the 
answer books had opined that the unfair 
means have been resorted to by the con- 
cerned candidate. It was on the receipt 
of the report of the expert that the re- 
sults committee examined the whole case 
of all the concerned candidates and after 
due deliberation had come to the conclu- 
sion that the petitioners had used unfair 
means. 

4. Mr. M. B. L. Bhargava contend- 
ed that no reasonable opportunity to meet 
the case against the petitioners was ever 
afforded to the petitioners and there was 
thus a violation of principles of natural 
justice. It was submitted that the charge 
levelled against the petitioners was 
wholly vague and no adequate notice of 
the case which was to be met by them 
was given to them so that they could 
adequately defend themselves. In this 
connection Mr. Bhargava urged that be- 
side the charge being wholly vague the 
materials which were used against the 
petitioners, namely, the examiner’s re- 
port, the expert’s report and the com- 
plaint referred to in the reply of the 
Board were not disclosed to any of the 
petitioners and, therefore, it cannot be 
said that a reasonable opportunity of be- 
ing heard was given to them. He relied 
upon Dipa Paul v. University of Calcutta, 
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AIR 1952 Cal 5%; B. C. Das Gupta v 
Bijoyranjan, AIR 1953 Cal 212; Sonpal 
Gupta v. University of Agra, AIR 1958 
All 792; Board of High School v. Ghan- 
shyam, AIR 1962 SC 1110; Ahmad Kabir 
v. Principal Medical College, Kozhikode, 
AIR 1967 Ker 121; Kraipak v, Union of 
India, AIR 1970 SC 150; C. P. Boarding 
and Lodging v. State of Mysore, AIR 1970 
SC 2042: S. C. Paul v. Calcutta Univer- 
sity, AIR 1970 Cal 282: M. Hussain v. 
Secy. B. H. S. & I. Education, U. P., AIR 
1973 All 537. 


5. As against this, Mr. M. D. Pu- 
rohit contended that adequate reasonable 
opportunity had been given to the peti- 
tioner to meet the case and there has 
been no violation of principles of natural 
justice, It was submitted that the charge 
Was not vague and even if there was any 
vagueness that was clarified in course of 
examination by the enquiry officer and, 
therefore, it was not open to the peti- 
tioners to raise a grievance in that be- 
half. It is said that the petitioners did 
not ask for any further clarification inas- 
much as they said in their statements 
that they had nothing to say further and 
therefore it hardly lies in their mouth to 
make a grievance out of it as the peti- 
tioners have also not shown that any pre- 
judice has been caused on account of the 
procedure adopted by the non-petitioners, 


6. The question that emerges for 
consideration is as to whether there is a 
violation of principles of natural justice. 
Generally speaking natural justice im- 
plies fair hearing. The authority deciding 
the dispute should be free from bias and 
the parties concerned should have ade- 
quate notice of the case which the con- 
cerned person has to meet and should 
also be shown all relevant material evi- 
dence to be used against the person and 
further should be given a reasonable op- 
portunity of meeting the case. To what 
extent the various components of fair 
hearing are to be observed in a specific 
situation is a matter which is some what 
flexible, and no invariable standard of 
reasonableness in the matter of hearing 
ean be fixed. The question ultimately de- 
pends upon the specific facts and circum- 
stances of each case. Basically the esan- 
tents of fair hearing will vary according 
to the law under which the authority is 
constituted and the nature and serious- 
ness of the subject-matter to be dealt 
with by the domestic tribunal. 


To put it differently reasonable op | 
portunity of being heard or fair hearing 
requires that: (i) the adjudicating autho- 
rity should give all the information as to 
the nature of the case which the party 
has to meet; {ii} should disclose all in- 
formation, evidence or material which 
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the authority wishes io use against the 
individual concerned in arriving at its 
dczision; (iii) to receive all the relevant 
materials which the individual wishes to 
produce and (iv) it should give to the 
individual concerned an opportunity tc 
rebut such information or material. In 
this connection it will be useful to dis- 
cuss AIR 1970 SC 150 wherein it has 
been held that the rules of natural jus- 
tice are not embodied rules. What parti- 
cular rule of natural justice should apply 
in a given case must depend to a great 
extent on the facts and circumstances of 
that case, the frame work of the law 
under which the enquiry is held and the 
constitution of the tribunal appointed for 
that purpose. Whenever a complaint is 
made before the court that some princi- 
ple of natural justice had been contra- 
vened the court has to decide whether 
the observance’ of that rule was neces- 
sary for a just decision on the facts of 
that case. In the same case it has been 
held that the aim of rule of natural jus- 
tice is to secure justice or to put it dif- 
ferently to prevent miscarriage of justice. 


7. Mr. M. D. Purohit, however, 
argued that the enquiries in cases of such 
nature should not be equated to criminal 
trials in the ordinary courts of law and 
the probabilities and circumstantial evi- 
dence may in the circumstances of the 
case be sufficient to pass verdict against 
the delinquent examinee. In this regard 
he laid stress on H. S. & I. E, Board, 
U. P. v. Bagleshwar, AIR 1966 SC 875; 
Bihar 8. E. Board v. Subhaschandra, AIR 
1970 SC 1269. Prem Prakash v. Puniab 
University, AIR 1972 SC 1408 and 
B. Louis v. Nagpur University, AIR 
1973 Bom 5. It was further urged 
by Mr. Purohit that the court 
should be slow to interfere with the deci- 
sions of the domestic tribunals appointed 
by the educational bodies like the Board 
as the High Court in such cases is not 
sitting in appeal over the decision in 
question and its jurisdiction is limited. It 
is true that the enquiry before the domes- 
tic tribunal cannot be and should not be 
equated with the trial in the courts of 
law. It is also true that the High Court 
does not sit in appeal over the decisions 
of the educational bodies and its juris- 
diction is rather limited. But at the same 
time it is to be remembered that the 
enquiry before the domestic tribunals in 
the matter of disciplinary actions is of a 
quasi-judicial character and has to be 
undertaken in accordance with the prin- 
ciples of natural justice vide, AIR 1962 
SC 1110. What is the extent of opération 
of this principle has to be decided on the 
test as to whether the observance of the 
rule was necessary for a just decision on 
‘the facts of that case. Indeed as stated 
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earlier the aim of rule of natural justice 
is to secure justice or to prevent m- 
carriage of justice. 

At this stage it will be profitable +c 
notice some cases which have bearing on 
the point before me. In AIR 1962 SC 1110 
if has been held that the educational 
kody dealing with the disciplinary mat- 
ter against the examinee must follow the 
principles of natural justice and give 
adequate notice to the delinquent exa- 
mimee of the caso whicn he has to meet. 
In that case no notice was at all given 
to the delinquent examinee and, there- 
fore, the order cancelling the examina- 
tion was quashed, In AIR 1566 SC 875 it 
has been held that the enquiry commit- 
tee set up by the Education Boards to 
enquire into unfeir means adopted by 
the examinee at a particular examination 
has to decide all relevant questions in the 
light of evidence adduced before them. 
It has also been said in that case that 
direct evidence in such cases might noi 
be available and the question will have 
to be considered in the light of probabi- 
lities and circumstantial evidence. It has 
also been observed that the ovrobiem 
which the educational institutions have 
to face from time te time is a serious 
problem and the court should be slow to 
interfere with the decisions of the do- 
mestic tribunals. At the same time it has 
been emphasized that the tribunals in 
such cases must be fair and students 
against whom charges are framed must 
be given adequate opportunity to defend 
themselves and in holding such enquiries 
the tribunals must scrupulously follow 
rules of natural justice although it would 
not be reasonable to import into these 
enquiries considerations which govern 
une triais in the ordinary courts of 
aw. 

In AIR 1967 Ker 121 it has been laid 
down that the institutions like college 
conducting domestic enquiry are under 
obligation to disclose to the delinquent 
student as to what materials authorities 
are going to use against the delinquent 
student. The disclosure of material and 
confrontation of the same to the student 
is the integral part of the defence in ab- 
sence of which the delinquent cannot 
make an effective defence, This case of 
course does not relate to the adoption of 
unfair means at the examination but 
nonetheless relates to disciplinary action 
against a student and the principle of 
natural justice imported therein is equal- 
ly applicable to the disciplinary cases 
against the examinee also. In AIR 1970 
Cal 282 it has been laid down that the 
specific charges should be informed to the 
student and further the evidence to be 
used against the student is to be disclos- 
ed to him. To the same effect is the dic- 
tum laid down in M. Hussain v. Secy., 
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B. H. S. & IL. Education, U. P., AIR 1973 
All 537. In Ranjeet Singh v. University 
of Rajasthan, 1966 Raj LW 275 = (AIR 
1966 Rej 223) the Division Bench of this 
Court has held that the examinee must 
be given an opportunity of presenting his 
case before that organ of the Universit 
who has to award the punishment. 

I need not deol with other authorities 
cited by Mr. Bhargava as they are not 
te the point. As regards the authorities 
cited by Mr. M. D. Purohit I may say at 
the outset that the authorities AIR 1970 
SC 1269 and AIR 1973 Bom 5 are of no 
assistance as they relate to the case of 
mass copying where it is not necessary 
to give specific charges to each of the 
delinquent examinee. This brings me t9 
the consideration of AIR 1972 SC 1408 
cited by Mr. Purohit. In that case also 
it has been held that an examinee must 
be adequately informed of the case he 
has to meet and should be given full 
opportunity to meet it, In proper cases 
if the information given is not adequate, 
examinee should ask for further infor- 
mation and normally if he makes a re- 
quest in this behalf the University would 
supply him the necessary particulars of 
details of the evidence. 


8. From the foregoing discussion 
it would appear that firstly, the person 
affected should be apprised of the charges 
of unfair means against him as in the 
absence of a clear notice of the charges 
against him the person affected is placed 
at a great handicap to defend himself 
and such a procedure falls below the 
accepted standard of procedure of fair 
hearing: secondly, it cannot base its de- 
cision on materials unless the person 
against whom they are sought to be uti- 
lised has been given an opportunity to 
the delinquent to explain the circum- 
stances appearing against him. 

9. In the light of above principles 
I have now to see whether reasonable 
opportunity was afforded to the peti- 
tioners to meet the case against ‘them. 
From the reply it appears that a com- 
plaint was received by the non-petition- 
ers against the petitioners and it was on 
that complaint that show cause notices 
were issued to the petitioners. It is fur- 
ther apparent from the reply that the 
matter was referred to the expert in the 
subject who had given opinion against 
the petitioners even before the enquiry 
officer examined the delinquent exami- 
nee. The enquiry officer did not disclose 
the gist of the complaint nor the report 
of the expert which were in existence 
prior to the date when he embarked up- 
on enquiry. The show cause notice also 
did not specify the particulars of unfair 
means alleged to have been resorted to 
by the petitioners in the subject of arith- 
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metic. The enquiry officer merely in- 
quired as to whether the petitioner copi- 
ed from the another candidate or whe- 
ther she allowed the another candidate 
to copy from her answer books but did 
not ask whether they copied from a com- 
mon source. 


All that can be gathered from the 
statement of the petitioners before the 
enquiry officer is that information was 
elicited from her as to the fact whether 
her answer tallied with another candi- 
date’s answer and whether she allowed 
copying or had copied from the answer 
book of the another candidate, This in 
my opinion is not at all sufficient specifi- 
cation cf the charge and it is difficult to 
hold that the petitioner could make out 
from the queries of the enquiry officer 
the real case which she had to meet. 
The results committee had relied upon 
the report of the enquiry officer but that 
report was also not confronted to the 
petitioner. Mr. M. D. Purohit seriously 
contended that it was not necessary to 
disclose or confront all the materials 
used by the results committee to the peti- 
tioner under the principles of natural 
justice. I am unable to agree. It is a basic 
requirement of principle of natural jus- 
tice that the materials which are sought 
to be used against a particular individual 
are to be disclosed to him before any ad- 
verse order is passed against him, It was 
then contended by Mr. Purohit that the 
petitioner could have asked for furnishing 
the further materials which she had fail- 
ed to do and in the statement before the 
enquiry officer she had categorically stat- 
ed that she had nothing to say further. 
According to the learned counsel for the 
non-petitioners, there. was therefore suff- 
cient compliance. of the principles of na- 
tural justice. 


In this connection he has placed 
strong reliance upon AIR 1972 SC 1408. 
It is true that in Prem Prakash's case 
AIR 1972 SC 1408 their Lordships of the 
supreme Court have observed that the 
examinee can ask for more. information 
and details with regard to the material 
evidence which may be sought to be used 
against her/him, From these observations 
Mr. Purohit urges that the petitioner 
having not asked for the further infor- 
mation she cannot make a grievance in 
regard to failure to supply particulars as 
to charge and evidence to be used against 
her. The observations of their Lordships 
are to be taken in the context of the facts 
of that case. The necessary documents 
were supplied in that case to the delin- 
quent and all the necessary certified 
copies of the documents including the 
order of the standing committee were 
supplied to the candidate. 
delinquent was also given an opportunity 
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to answer a questionnaire and the stand- 
ing committee also gave him a hearing and 
put certain questions to him. As stated 
earlier what will be the extent to which 
the principle of natural justice will be 
imported in a case depends upon the facts 
and circumstances of each case. In that 
case the student had asked for the copies 
also and was made aware of the case 
which he had to meet. In that context 
their Lordships in para. 9 of the judg- 
ment observed that the copies of the re- 
ports of the examiners were supplied to 
the appellant as also the questions which 
were put to him in the questionnaire by 
the standing committee when he perso- 
nally appeared before it and all these 


facts fully established that he was in- 
formed of the charge against him. 
It was in these circumstances that 


their Lordships did not allow the objec- 
tion of the delinauent in that case. But 
as regards apprising the nature of the 
charge and the disclosure of materials 
sought to be used against the delinquent 
in my opinion is the responsibility of the 
Board. The reason is how could the delin- 
quent examinee ask for the incriminating 
materials to be used against her unless 
apprised of it. The results committee 
availed of the examiner’s and experts 
report without confronting it to the con- 
cerned petitioner nor did it give any op- 
portunity to the petitioner for giving ex- 
planation. In these circumstances it is 
difficult to hold that the reasonable op- 
portunity was given in the instant case 
and consequently there was a violation 
of principles of natural justice. 


10. Mr. Purchit argued that there 
was no scope for importing the concept 
of natural justice in such cases inasmuch 
as the decision of the results committee 
has been made final under Section 3 of 
Chapter X of the Regulation. It was, 
therefore, urged that by implication the 
statute had left no room for importing 
the principle of natural justice, I have 
considered this argument carefully, There 
is no statutory exclusion of the principle 
of natural justice expressly or by impli- 
cation as contended by the learned coun- 
sel, Merely because the decision of the 
results committee has been made final is 
hardly a ground for saying that there is 
no room for importing the concept of na- 
tural justice in such a case. The statute 
has nowhere done away with the concept 
of natural justice either expressly or by 
implication and, therefore, it is evident 
that the principles of natural justice are 
applicable to this case also 


11. As a result of the foregoing 
discussion it cannot be held that the peti- 
tioners were afforded reasonable oppor- 
tunity. The decision taken against them 
is thus contrary to the principles of na- 
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W. 


12. In the result all the twenty- 
nine writ petitions succeed and are allow- 
ed. As in the present cases proper proce- 
dure was not followed and no opportu- 
nity was afforded to the petitioners to 
present their case, the impugned notifi- 
cation dated 24-8-1973 has to be quashed 
and the same is hereby quashed. It will 
be open to the Board to institute fresh 
enquiry after following a proper proce- 
dure if it so desires. Looking to the cir- 
cumstances of the case there shall be no 
order as to costs. 

l Petitions allowed. 
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M/s. Sitaram Ramavtar, Appellants v. 
pes ae Murlidhar Meghraj, Respon- 


i Misc. Appeal No. 187 of 1974, 
D/- 28-1-1975.* 

(A) Civil P. C. (1908), O. 5, R. 16 — 
Proviso (added by Rajasthan State) and 
R. 20-A — Service by registered post — 
When permissible — Refusal of register- 
ed motice -— When valid service. 


Proviso to O. 5, Rule 10 added by 
Rajasthan State gives discretion to the 
Court to send summons to the defendant 
by registered post in addition to the mode 
of service laid down in O. 5, R. 10. But 
under O. 5, R. 20-A, a genuine attempt of 
the service in the ordinary mode is to be 
made first and if the summons is returned 
unserved then a summons by registered 
post either in lieu of or in addition to the 
service under ordinary course can be re- 
sorted to. Where a summons in ordinary 
course is sent in a wrong manner or at 
a wrong address and is returned unserv- 
ed, Rule 20-A is not attracted and a ser- 
vice by registered post in such a case 
would be a violation of O. 5, R. 10. 

(Para 6) 

Where a summons to be seryed in 
Andhra Pradesh was sent in Hindi by a 
Rajasthan Court and the District Judge 
in Andhra Pradesh returned it with a 
direction to send it in English and a si- 
multaneous summons sent by registered 
post was returned with a remark by post- 
man as “refused” it was held that ser- 
vice in ordinary course was not properly 
done and hence the refusal of the regis- 
tered notice could not be considered valid 
service under Rule 20-A. (Paras 6, 15) 


*(Against order of S. L, Singhal, Addl. 
Dist. J.. No. 2, Jodhpur, in Civil Misc. 
Case No. 288 of 1973, D/- 14-9- 1974.) 


BS/CS/A.772/75/MNT 


122 Raj. [Prs. 1-4] 


(B) Evidence Act (1872), S. 114 — A 
letter not properly addressed — No pre- 
sumption can be raised that it must kave 
reached the place of destination. 
(Para 9) 
(C) Civil P. C. (1908), O. 36, R. 3 — 
Suit against the partnership firm in its 
name — The plaintiff must seek direction 
cf the Court to effect service. 


Where the plaintiff did not seek di- 
rection of the Court as to how and on 
‘whom he wanted to effect service. within 
the meaning of O. 30, R. 3 and the sum- 
mons was sent by registered letter not to 
any of the partners but in the name 
of the firm and it came back with the 
remark “refused” by the postman. it was 
held, that as no dircction was obtained 
by the plaintiff ‘to effect service, the 
refusal could not be understood to have 
been made by any partner and in the cir- 
cumstances the service of summons on 
the defendant firm was not sufficient. 

(Paras 8, 15) 

(2) Civil P. C. (1908), O. 30, R. 3 — 
Suit egainst partnership firm — Sum- 
mons sent by registered letter addressed 
to the firm — Letter received back with 
the remark ‘refused’ — Whether valid 
service is effected — (Civil P. C. (1908), 
9. 5, R. 20-A). 


With a view to prove effective ser- 
vice by post on a firm, the letter should 
be addressed not only properly but to 
some particular person alleged to bea 
partner or one, having at the time of ser- 
vice, control or management of the part- 
nership business, and it should be served 
by registered post upon such a person. 
+ is not enough to send a registered let- 
ter addressed to the name of the firm. If 
that is so done it would be in contraven- 
ticn of O. 30, R. 3, particularly in cases, 
where there is no positive service on a 
person entitled to. be served under the 
rule, AIR 1922 Cal 390; AIR 1952 Cal 781; 
AIR 1968 Bom 443: AIR 1930 Lah 560, 
Rel, on (Paras 10, 15) 


Cases Referred: Chronological Paras 
AIR 1968 Bom 443 = 70 Bom LR 219 13 
AIR 1952 Cal 781 12 
AR 1930 Lah 560 = 31 Pun LR 272 14 
AIR 1922 Cal 390 = ILR 49 Cal 394 Ii 

P C. Mathur, for Appellant; A. R. 
Mehta, for Respondent. 


JUDGMENT :— This is a miscellane- 
ous appeal under Order 43, Rule 1 (d), 
Code of Civil Procedure and is directed 
against the order dated 14-9-74 of the 
Additiona! District Judge No. 2, Jodhpur, 
by which he refused to set aside the ex 
parte decree passed against the appellant. 

2. Briefly stated the facts of the 
case as that the respondent firm, M/s. 
Lohiya Murlidhar Meghraj sued M/s. 
Sitaram Ramavtar for recovery of Rs 
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17,000 for some alleged breach of con- 
tract, The appellant firm M/s. Sitaram 
Ramavtar is a partnership frm and has 
been working as commission agents in 
Hyderabad (Andhra Pradesh). The res- 
pondent’s suit had been registered on 
14-10-70 by the District Judge, Jodhpur 
but it was transferred for trial to the 
Court of Additional District. Judge No. 2, 
Jodhpur. On 19-10-70 summonses were 
ordered to be issued for service in ordi- 
nary course on the defendant firm. In 
addition to that process. summonses were 
also ordered to be sent by registered post. 
The notices which were sent in the ordi- 
nary course being in Hindi were sent 
back by the court of District Judge, Hy- 
derabad with the remarks that the noti- 
ces be sent in English for service. The 
notice that was sent under registered 
cover came back with the remark ‘refus- 
ed’. This endorsement was purported to 
have been made on 30-11-70. The date fix- 
ed in the case was 26-11-70. The learned 
trial Judge did not think service by re- 
gistered notice as sufficient. On 11-12-70 
without issuing any further summons in 
ordinary course, he ordered that notice 
be sent under registered cover and the 
case was fixed on 14-1-7]. On that date 
the notice sent by registered cover was 
received back with the remark ‘refused’. 
The learned trial Judge deemed this to 
be sufficient service and proceeded with 
the suit ex parte against the defendant 
firm. After recording the evidence ex 
parte, he decreed the plaintiff’s suit on 
23-10-72. 


3. The plaintiff-firm took out the 
execution. It also got the execution trans- 
ferred to a court in Hyderabad. Accord- 
ing to the defendant-firm it came to 
know of the decree having been passed 
against it in Jodhpur on 6-2-73, It filed 
an application under Order 9, Rule 13, 
C. P.C. on 28-2-73. It was alleged in the 
application that there was no proper 
notice to the defendant-firm and the sum- 
monses were never tendered or delivered 
to any of the partners of the firm or any- 
one otherwise competent to receive sum- 
mons on its behalf. It was also contend- 
ed that the endorsement of refusal on 
the registered letter was incorrect. This 
application was opposed by the plaintiff- 
firm. The learned trial Judge enquired 
into the matter and examined Sitaram on 
behalf of the defendant and Shankerlal, 
Kesrimal, and Ramchandra on behalf of 
the plaintiff. By his order dated 14-9-74 
the learned trial Judge dismissed the ap- 
plication of the defendant-firm. Jt is this 
order that has been challenged by the 
defendant-firm. 


4, Mr. Mathur, learned counsel, 
appearing on behalf of the defendant- 
firm has strenuously urged that the trial 
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Judge was in error in holding service by 
registered post sufficient in the circum- 
stances of the case. His submission is 
that under Order 5, Rule 10, C.P.C. ser- 
vice of summons must have been made 
by delivering or tendering a copy there- 
of to the defendant-firm. The proviso 
added in Rajasthan,’ only empowers the 
court to send the summons by registered 
post in addition to the mode of service 
laid down in this rute. It has been point- 
ed out that im the first instance sum- 
monses were sent for service in the ordi- 
nary course to the court in Hyderabad 
but no attempt was made on the basis of 
those summonses inasmuch as they were 
returned by the Hyderabad Court with 
the remark that the summonses should 
have. been sent in English. According 
Mr. Mathur no attempt was made by the 
trial Judge to serve the summons as 
contemplated by Order 5, Rule 10, C.P.C. 
and as such there was no occasion for 
that court to have sent the summons by 
registered post. Mr. Mehta, on the other 
hand, placed reliance on O. 5, Rule 20-A. 
He argued that when the summonses 
sent for service in ordinary course were 
returned unserved, the court could either 
in lieu of or in addition to direct to send 
the summons by registered post address- 
ed to the defendant and since this mode 
was adopted the endorsement of refusal 
by the postal employee should be deem- 
ed to be sufficient proof of service. 


5. I have considered the rival con- 
tentions. On the facts of the case I am 
unable to hold that proper summonses 
were sent for service on the defendant- 
firm in the manner prescribed by Order 
5, Rule 10, C.P.C. The fact that the sum- 
monses were sent back from Hyderabad 
Court as they were not in English lan- 
guage it cannot be deemed that an at~ 
tempt was made to serve the defendant 
in the ordinary course, It is well borne 
out from the record that after the sum- 
monses were received back from the Hy- 
derabad Court fresh summonses in Eng- 
lish were not sent to that Court for ser- 
vice. In this view of the matter I cannot 
accept the contention of Mr. Mehta that 
the provision contained in Order 5, Rule 
20-A is applicable. Order 5, Rule 20-A 
reads as under: 


“R. 90-A— Where, for any reason 
whatsoever, the summons is returned 
unserved, the court may, either in lieu 
of, or in addition to, the manner provid- 
ed for service of summons in the fore- 
going rules, direct the summons to he 
served by registered post addressed to 
the defendant or his agent empowered to 
accept service at the place where the de- 
fendant or his agent ordinarily resides 
or carries on business or personally 
works for fain. 
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An acknowledgment purporting to be 
signed by the defendant or the agent or 
an endorsement by a postal employee 
that the defendant or the agent refused 
to take delivery may be deemed by the 
Court issuing the summons to be prima 
facie proof of service.” 


6. It is abundantly ciear from the 
reading of this rule that the summonses 
must be sent for service but in case they 
are not served and they are returned, 
then alone the provisions of this rule are 
attracted, This Rule 20-A cannot be con- 
strued to mean that even if the sum- 
monses are sent in a wrong manner, or at 
a wrong address or ito a wrong place 
and they are received back, service by 
registered post is permissible. Thic rule 
contemplates an attempt and a genuine 
attempt of the service of summons in the 
ordinary course, If service is not possible 
and the summonses are returned then of 
course mode of service of summons by 
registered post can be resorted to either 
in lieu of or in addition to the service 
under the ordinary course. The proviso 
added by Rajasthan State in Order 5, 
Rule 10, C.P.C. gives discretion to the 
court to send the summons to the defen- 
dant by registered post in addition to 
the mode of service laid down under 
O. 5, R. 10, C. P. C. As noticed above 
on 19-10-70 summonses were ordered 
to be sent in ordinary course and service 
by registered post was also directed to 
be done in addition to it. But it transpir- 
ed that the notices which were sent in 
ordinary course were not properly done. 
The plaintiff furnished notices only ir 
Hindi and they could not have been serv- 
ed on any person in the State of Andhra 
Pradesh. Thus there is a clear viclation 
of Order 5, Rule 10, C.P.C. 


la Another contention raised by 
Mr. Mathur is that there has been a dis- 
regard of Order 30, Rule 3, C.P.C. in the 
matter of service. Order 30, Rule 3, C.P.C. 
reads as follows: 


"R, ` Da Where persons are sued as 
partners in the name of their firm, the 
summons shall be served either 

(a) upon any one-or more of the part- 
ners, or 


(b) at the principal place at which 
the partnership business is carried on 
within (India) upon any person having, at 
the time of service, the control or 
management of the partnership business 
there, as the Court may direct, and such 
service shall be deemed good service up- 
on the firm so sued, whether all or any 
of the partners are within or without 
(india): 

Provided that, in the case of a part- 
nership which has been dissolved to the 
knowledge of the plaintiff before the in- 
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stitution of the suit, the summons shall 
be served upon every person within 
India) whom it is sought to make liable.” 


8. It has been urged that the de- 
fendant firm is a partnership firm and 
there are two partners in that firm, 
namely, Sitaram and Jagannath. The re- 
quirement of this Rule 3 of this order is 
that if persons are sued as partners in 
the name of the firm, the summons shall 
“be served either on any one or more of 
the partners or at the principal place of 
partnership business upon any person 
having at the time of service the control 
or management of the partnership busi- 
ness as directed by the Court. The plain- 
tiff is supposed to seek the direction of 
the court to effect service when he sues 
in the mame of the firm. In the present 
ease the directions under Order 30, Rule 
3, C.P.C. were not obtained by the plain- 
tiff. One copy of the summons was sent 
contained in a registered letter addressed 
to the firm for service. The letter was not 
addressed either to Sitaram or to Jagan- 
nath and there has been no positive ser- 
vice on any of them. The refusal cannot 
be understood to have been made by 
Sitaram or Jagannath or by anyone else. 


If the directions had been sought and the 


registered letter had been addressed 
either to Sitaram or Jagannath or to both 
the matter would have been clear as to 
whom the endorsement of refusal was in- 
tended to relate. 

9. That apart, I find from exhi- 
bits Nos. 3, 5 and 6 that firm Sitaram 
Ramavtar is situate at Maharaj Ganj Hy- 
derabad-12. The letters which were sent 
by registered post and addressed to firm’s 
name did not mention Maharaj Ganj, the 
place of business. It cannot, therefore, he 
said that registered letters were properly 
addressed, Mr. Mehta has argued that a 
registered notice of which the acknow- 
ledgment is Ex. 34 was similarly address- 
ed and it reached the defendant's firm ad- 
mittedly, I am unable to accept this 
argument. A letter which is not properly 
addressed may or may not reach but pre- 
sumption cannot be raised with respect 
to letters which are not properly address- 
ed that they must have reached the place 
of destination. 

10. With a view to prove effec- 
tive service by post on the defendant 
firm the letter should be addressed not 
only properly but to some particular 
person alleged to be a partner or one, 
having at the time of service, control or 
management of the partnership business, 
and it should be served by registered 
post upon such a person, It is not enough 
to send a registered letter addressed to 
the firm name. If that is so done it would 
be in contravention to Rule 3 of Order 
30 C. P, C. particularly in cases, where 
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there is no positive service on a person 
entitled to be served under the Rule. 


11. Rankin J. in Harjibandas Gor- 
dhandas v. Bhagwandas Pursram, AIR 
1922 Cal 390 stated the law in this man- 
ner: 


f “Under O. XXX, R. 3, the only way ` 
in which such writ can be served is by 
serving it either upon a partner or by 
serving it at the principal place at which 
the partnership business is carried on in 
British India on a person having at the 
time of service the control or manage- 
ment of the partnership business. If Rule 
11 of Chapter VIII of the High Court 
Rules is applied, and the notice sent by 
registered post it is necessary that it 
should be so applied as to comply with 
O. XXX, R. 3, that is to say, the regis- 
tered letter should be addressed to some 
particular person alleged to be a partner 
or to have control over the partnership 
business,” 


12. In Tripura Bank Lid. v. Ban- 
sen 2 Co., AIR 1952 Cal 781 it was ob- 
served: 


“There are two alternative modes of 
service prescribed by the Rule, namely 
upon a partner or upon a manager in con- 
trol of the business. But ‘service cannot 
be effected without the direction of the 
Court, A deliberate omission to obtain 
such direction cannot be regarded as an 
irregularity within the Section 99 of the 
Code. If the service is effected upon the 
manager in control of the business, the 
service must be at the principal place at 
which the partnership business is carried 
on. If a partner is sought to be served 
not as a partner but as a manager, then 
he cannot be served at the residence of 
the partner.” 

13. In Shrinath Bros, v. Century 
Spg. and Wvg. Mills Co. Ltd., AIR 1968 
Bom 443 Nain J. while dealing with the 
question of service observed as follows: 


“Personal service of the processes of 
a Court by the officers of the same or 


-another Court is and has always been the 


normal mode of service. Order 5, Rule 
21-A of the Code of Civil Procedure gives 
a facility in this modern age of permit- 
ting parties to serve processes of a Court 
by registered post to save them from 
the trouble and expense of effecting per- 
sonal service at places outside or even 
within the jurisdiction of the Court, but 
this facility does not take away or affect 
the provisions of Order 30, Rules 3 and 5 
which must, in any event, be complied 
with. If a process is addressed to a part- 
ner by registered post he must also be 
informed in what capacity it is addressed 
to him. Similarly, if the process is 
addressed to.a person in his capacity as 
manager of the business in charge of it 
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at the time of service, he must be so in- 
formed even if the service is by register- 
ed post,” 

14. In Ghulam Muhammad v. 
Mehr Din, AIR 1930 Lah 560, Jai Lal, J. 
held where substituted service is ordered 
by the Court (a) by registered post, (b) 
iby tender of dasti summons by the plain- 
tiff and (c) proclamation in the defen- 
dant’s village and the plaintiffs take no 
steps to have service effected as in (a) 
and (b) but proclamation alone alleging 
that he had no notice of the case should 
be set aside. 


15. In the present case the plain- 
tiff did not make an actual attempt to 
effect service on the defendant firm in the 
ordinary course. The service by register- 
ed post could have been resorted to only 
in addition to the mode of service contem- 
plated by Rule 10 of Order 5, C.P.C. The 
service could not have been effected by 
mere registered post, That apart, direc- 
tions were not sought by the plaintiff as 
to how and on whom the plaintiff firm 
wanted to effect service within the mean- 
ing of Order 30, Rule 3, C.P.C. In this 
view of the matter I have no hesitation to 
hold that the service on the defendant 
firm in the present case was not suffici- 
ent. The ex parte decree cannot be sus- 
tained. 


16. In the result the appeal is 
allowed. The order dated 14-9-74 passed 
by the Additional District Judge No. 2, 
Jodhpur is set aside. The ex parte de- 
cree dated 26-11-1973 is also set aside, 
In the circumstances of the case, I pass 
no order as to costs. The parties will ap- 
pear before the trial Judge on 17-2-1975. 

Appeal allowed, 
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Brij Vallabh, Appellant v, Smt. Su- 
mitra, Respondent. 

_ Civil Mise. Appeal No. 60 of 1974, 
D/- 9-1-1975.* 

(A) Hindu Marriage Act (1955), Sec- 
tions 11, 12 — Nullity’ of marriage — 
Husband’s petition on ground of wife’s 
impotency — Evidence — Sufficiency. 

Where, in the proceedings for a de- 
eree for nullity of marriage on husband’s 
petition against his wife on the ground of 
her impotency, the evidence was, that 
it was only one night after the marriage 
that the husband attempted to consum- 


*(Apainst judgment and decree of Suraj 
Narayan Deedwania, Dist. J., Jodhpur, 
in Civil Misc. Case No. 80-A of 1973, 
D/- 18-3-1974.) 
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mate the marriage but the wife delibe- 
rately refused to submit because she had 
been forced to marry him against her 
wish, and that soon after that she went 
to her parents and there was no second 
attempt made by the husband. 

Held that it could not be assumed that 
the wife was incapable for sexual inter- 
course or a victim of such an invincible 
repugnance to the physical act. The hus- 
band failed to establish impotency of his 
wife on the day of marriage and its con- 
tinuation until the institution of proceed- 
ings, The case was one of desertion rather 
than of impotency. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1970 SC 137 = (1970) 1 SCR 559 6 
AIR 1970 Mad 103 = (1969) 2 Mad LJ 194 

3 


(SB) 1 
AIR 1970 Mad 237 = (1970) 1 Mad LJ 296 
(FB) 14 
AIR 1968 Ker 129 = 1967 Ker LJ 640 10 
AIR 1966 Madh Pra 8 = 1965 Jab LJ a 
1 


AIR 1963 Punj 114 = 64 Pun LR 1106 


9, 15 

AIR 1943 Nag 185 = 1943 Nag LJ 296 

(SB) 12 

. 1924 AC 349 7, 8 
1912 PD 173 = 81 LJP 90 7 

(1896) 75 LT 192 8 


P. C. Mathur, for Appellant. 


JUDGMENT :—~ This appeal arises 
out of an action by appellant, husband, 
against the respondent, wife for a decree 
of nullity on the ground of impotency of 
the latter. The respondent did not appear 
in the trial Court and the District Judge, 
who tried the case, did not accept the 
plea of the appellant, Brij Vallabh. He 
having failed in the Court of District 
Judge, has come in appeal. 


2. Parties are Hindus and they 
were married on 3-7-72 at Jodhpur ac- 
cording to Hindu rites. Sumitra’s father 
Shri Moti Lal Gupta was residing at 
Bhopal. He had come to Jodhpur with 
family to perform the marriage of Sumi- 
tra. They stayed at Jodhpur for about 
two weeks, According to Brij Vallabh 
Sumitra stayed at his house on 8th and 
9th July, 72 after the marriage. On 8th 
July, Brij Vallabh and Sumitra slept in 
one room. Jt has been alleged that wher 
Brij Vallabh wanted to have a physical 
union with Sumitra she resisted and re- 
fused to submit herself to a sexual inter-~ 
course. She left the room and slept out- 
side. She was made to understand by the 
relations of Brij Vallabh but she did not 
accept to go to bed with Brij Vallabh. 
Sumitra is said to have told the people 
that she has been forced to marry Brij 
Vallabh and she is not prepared to ac- 
cept him as her husband. Next day she 
slept in a different room and on the fol- 


. lowing morning she left the place and 
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went to her parental home. She with her 
father went to Bhopal and she did not 
return to her husband’s house. It is also 
alleged that the marriage was not consum- 
mated and in spite of efforts Smt. Sumi- 
tra did not agree to come back to her 
husband’s house. She has become a lec- 
turer in Sophia College, Bhopal. It has 
been pleaded in the petition that the 
physical or the mental condition of the 
respondent from the time of marriage 
till the date of filing the petition was 
such as to make the consummation of the 
marriage a practically impossibility, On 
this basis it was alleged that the respon- 
dent was impotent at the time of marri- 
age and has continued to be so till the 
day the petition was filed for decree of 
nullity. The respondent did not appear 
in the trial Court in spite of service. 

3. On behalf of the appellant 
three witnesses were examined including 
himself. Shri Vallabh (P.W. 1) stated that 
he knew Brij Vallabh because he was a 
class fellow of the son of the witness. 
The witness deposed that in October, 
1972, he went to Bhopal and talked over 
the matter with Sumitra, as she did not 


come to the house of her husband. Ac- . 


cording to the witness, Sumitra told him 
that she was an M. Sc. and a gold meda- 
list whereas Brij Vallabh was only a 
graduate. She earned more than Brij 
Vallabh did, Brij Vallabh is also short in 
size and has a dark shade. He also visit- 
ed Bhopal in February, 1973 and tried to 
persuade Sumitra to go-to the house of 
her husband but she was determined not 
to join her husband. Brij Vallabh is 
P.W. 2. According to him Sumitra slept 
in the room of her husband only on 8th 
July, 1972 after the marriage and when 
he proposed to have a physical relation- 
ship with her, she refused and resisted 
his attempt. She even told him that she 
did not want to marry but the marriage 
has been imposed upon her. Sumitra left 
the room of her husband in the night 
and slept outside. According to him Su- 
mitra never joined him nor did she sleep 
with him any day after the 8th July, 
1972. He further informed the court that 
he went to Bhopal in August, 1972. He 
talked over the matter with Sumitra and 
her parents but Sumitra was not prepar- 
ed to come with him. He also went to 
Bhopal in October, 1972 and it proved to 
be of no avail, The third witness is the 
mother of Brij Vallabh. She only con- 
firmed that the marriage was performed 
on 3rd July 1972 and Sumitra slept with 
Brij Vallabh in his room one night after 
the marriage. But after sometime she 
came out of the room and slept outside. 
And when she was made to understand 
that she should go to her husband’s room 
she did not go and said that she has been 
forced to the marriage with Brij Vallabh 
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and she was not prepared to accept Brij 
Vallabh as her husband. She further stat- 
ed that Brij Vallabh was sent to Bhopal 
to fetch her but she did not come, 


_ A. On this evidence the ] d 
trial J udge held that the s o Ie 
ween Brij Vallabh and Sumitra was 
solemnised on 3-7-12 at Jodhpur. He also 
felt convinced that the petition was not 
collusive and the marriage was in fact 
not consummated. However, on the ques- 
tion as to whether Sumitra was impo- 
tent at the time of marriage and continu- 
ed to ke so until the institution of the 
proceedings, he held that from the eyi- 
dence it cannot be inferred that Sumitra 
was suffering from incapacity for the 
performance of sexual intercourse from 
invincible repugnance to the physical act 
of consummation resulting in the paralysis 
of the will. According to the learned 
Judge the non-consummation of the mar- 
riage appeared to be her wilful refusal to 
submit to sexual intercourse. The learned 
Judge in his elaborate judgment dealt 
with the various decisions cited before 
him. He has also discussed the law on 
the point as laid down in Rayden’s Prac- 
fice and Law of Divorce, Ninth Edition— 
Editors Joseph Jackson and C. F. Turner. 


5. The respondent did not appear 
in this court as well. Learned counsel ap- 
pearing on behalf of the appellant was 
therefore heard ex parte. The decisions 
which have been referred to by the learn- 
ed J udge were read out before me, In 
addition to these decisions he also refer- 
red to Jagdish Kumar v. Smt. Sita Devi, 
AIR 1963 Punj 114. After a careful con- 
sideration of these authorities I am clear- 
ly of the opinion that the appellant has 
failed to establish that Smt. Sumitra was 
impotent on the day of marriage and 
continued to be so until the institution 
of the proceedings. The cases that have 
been cited before me are distinguishable 
and I will deal with them one by one. 
6. Referring to the Supreme Court 
case, Digvijay Singh v. Pratap Kumari, 
AIR 1970 SC 137 appellant claimed the 
annulment of marriage by a decree of 
nullity against his wife Pratap Kumari. 
It was alleged that the marriage had not 
been consummated and that Pratap Ku- 
mari was impotent on the date of marri- 
age and. continued to be so until the filing 
of the petition. Pratap Kumari contested 
the petition and alleged that she had lived 
with the appellant for about three years 
and had also accompanied him to Eng- 
land and Continent and during that 
period she was always ready and prepar- 
ed to give full access to the petitioner for 
consummating the marriage but Digvijay 
Singh was suffering from some physical 
disability or impotency and as such he 
never made any attempt for consumma-~< 


1975 


tion. Pratap Kumari in that case submit- 
ted herself to a medical examination and 
it was found that she was quite normal 
and had no structural defect. The learned 
trial Judge in that case held that Digvijay 
Singh has failed to prove that Pratap 
Kumari was impotent. It was rather held 
that it was Digvijay Singh, who on ac- 
count of physical and psychological cause 
was unable to consummate the marriage 
with the respondent, Though the latter 
finding was reversed by the High Court 
but the view of the learned trial Judge 
that Pratap Kumari was not proved to be 
impotent was upheld, Digvijay Singh was 
unsuccessful in Supreme Court as well. 


7. Learned counsel for the appel- 
lant has placed reliance on two cases; one 
is G. v. G., 1924 AC 349 and G. v. G., 1912 
PD 173. In the case G. v. G. 1912 PD 173 
the husband filed a petition for nullity on 
the ground of his wife’s impotency. She 
denied the fact that she was frigid. She 
rather alleged that the husband was in- 
capable and has never consummated the 
marriage. She also asked for a decree of 
nullity. It was admitted in this case that 
the marriage had not been consummated. 
The Court held, without going to the 
question as to who was the guilty party 
that it was evident that the marriage has 
not been consummated and could not have 
been consummated in future also. The 
Court annulled the marriage for the rea- 
son that it was satisfied that “quoad hane 
et quoad hunc”. The Court further ob- 
served that the two people should not 
be tied up together for the rest of their 
lives in a state of misery. The position in 
the case before me is entirely different. 
Sumitra has not appeared nor is there any 
allegation on her part that her husband 
was impotent and the marriage was not 
consummated on account of her husband’s 
fault. Whereas in the case referred to 
above it was both the parties alleging 
impotency of each other and claimed a 
decree of nullity. és 


8. In G. v. G., 1924 AC 349 the 
parties were married on November 5, 
1913 and they lived with each other for 
a number of years. It was stipulated þe- 
tween them, though at the instance of the 
wife, that there shall be no physical rela- 
tionship between them for at least one 
year. After the lapse of one year the 
husband tried and attempted to consum- 
mate the marriage but the wife always 
felt paralysed and resisted the consumma- 
tion of the marriage. There were thus 
frequent attempts on the part of the hus- 
band to consummate the marriage but the 
wife always resisted his attempts, The 
wife was got medically examined and the 
report was submitted by the husband and 
the doctor was cited in evidence. It was 
stated by the doctor that there was no 
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structural incapacity in the wife which 
would prevent the consummation of the 
marriage, The wife though contested the 
case did not challenge the potency of her 
husband, There was further evidence to 
show that the wife had repulsion for a 
physical relationship. The House of Lords 
in these circumstances by majority infer- 
red that the wife was the victim of such 
an invincible repugnance to the physical 
act as to paralyse her will power to 
carry out what she had promised. In ths 
present case as is borne out from the 
evidence discussed above that it was only 
one night, that is, 8th July, 1972, the first 
and the last time, that Brij Vallabh at- 
tempted to consumate the marriage and 
for that day too the reply of Sumitra 
was this that she had been forced to 
marry Brij Vallabh. This reply of Sumi- 
tra appears to be clearly deliberate refu- 
sal on her part to submit to sexual inter- 
course with Brij Vallabh. That apart, she 
met Brij Vallabh for the first time, and 
in the circumstances of marrying him 
against her wish. There is no evidence 
to show that a second attempt was ever 
made by Brij Vallabh to consummate the 
marriage, The circumstances of this case 
go to show that soon after the marriage 
Sumitra left Jodhpur for Bhopal with 
her parents and she never returned. From 
the evidence on record it cannot be as- 
sumed that Sumitra was incapable for 
sexual intercourse or a victim of such an 
invincible repugnance to the physical act 
between the husband and the wife. 


9. The statement of law in this 
regard as laid down by Sir Francis Jeune 
in the case of F. v. P., ((1896) 75 LT 192) 
was quoted with approval by the House 
of Lords in this case. The observations, 
with which I respectfully agree, are: 

“that if it be satisfactorily proved 

that repeated endeavours of a potent hus- 
band, who has tried all means short of 
force, had been uniformly unsuccessful, 
it was for the Court, in the absence of 
any alleged or probable motive for wil- 
ful refusal, to draw the inference that 
the non-consummation was due to some 
form of incapacity on the part of the 
wife.” 
In the present case there is no evidence 
to show that any attempt more than once 
was made by Brij Vallabh. It has also not 
been brought on record that Brij Vallabh 
was a potent man himself. No attempt 
was made to get Sumitra medically exa- 
mined. 


10. In Rathi Varghese v. T. J. 
Ponnen, AIR 1968 Ker 129, the parties 
stayed together for a period of 34 days. 
The parties agreed that there was no 
consummation of marriage during that 
period. The wife brought the action for 
the annulment of the marriage with the 
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respondent husband on the ground that 


‘fhe husband was impotent. On the other 


hand, the husband alleged that the non- 
consummation of marriage was not on ac- 
count of impotency .but on account of 


. long and continuous intellectual strain 


(war YT. 


a 


on his mind. He also relied upon the pact 
with his wife that they will avoid the 
physical side between them till the wife 
completed her graduate course. The facts 
are obviously distinguishable and it does 
not assist the appellant in this case. 

11. In Smt. Shantibai v, ‘Tara- 
chand, AIR 1966 Madh Pra 8, the parties 
lived in the same house for several 
months.: But they did not have any sexual 
intercourse at all. It was admitted that 
the marriage was not consummated. The 
wife was medically examined. She was 
found to be normal and fit for copula- 
tion. The medical examination of the 
husband as well showed that he was well 
developed and was capable of perform- 
ing sexual intercourse. It was in these 
circumstances that it was inferred that 
the wife was frigid and impotent vis-a- 
vis her husband, 


12. In Kishore Sahu v. Mrs. Sneh- 
prabha Sahu, AIR 1943 Nag 185 (SB) the 
husband sought a decree for the annul- 
ment of the marriage on the ground of 
the impotency of the wife. On the other 
hand, the wife accused the husband that 
it was he, who was impotent. The wife 
claimed herself to be a virgin. She re- 
fused to submit herself for medical exa- 
mination. Her statement was disbelieved 
in the circumstances of the case, The 
majority of the Court inferred the im- 
potency of the wife. This case also lends 
no assistance to the case on hand, 

13. In Jayraj Anthony v. Mary 
Seeni Ammal, AIR 1970 Mad 103 (SB), 
annulment of the marriage was sought on 
the ground of wife’s impotency. She re- 
fused to submit herself for medical exa- 
mination, From the evidence it was 
found that the wife constantly refused 
the consummation of the marriage. Her 
refusal to consummate the marriage and 
her refusal to submit herself for medical 
examination were the strong circumstan- 
ces. from which an inference of impo- 
tency was drawn. There are no such cir- 
cumstances in this case. 

14. In other Madras case Muthu- 
raj Koilpillai v. Esther Victoria Kannam- 
mal, AIR 1970 Mad 237 (FB), their Lord- 
ships have observed that “impotency is 


not necessarily to be confined to the phy- 2S y 
: 2 Ltda tes < Jo Rẹ Mehta, for Appellant H G. 
sical inability of one or the other of they” j inar 
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.spouses to have sexual intercourse. It may, 
fo 
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cover also such a condition, either of 

mind or of the physical condition of t 
person which renders normal sexu 
intercourse impracticable so as to reac 
its completion. The basis of the Court’ 
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interference is not the structural defect, 
but the impracticability of consumma- 
tion, Disability arising from mental or 
moral causes is sufficient such as hyste- 
ria.’ 

15. The facts of the Punjab case 
AIR 1963 Punj 114 are very much dis- 
ftinguishable, The wife prayed for the 
annulment of marriage on the ground of 
impotency of her husband. The wife stay- 
ed with her husband for only 12 days. 
The husband was got medically examin- 
ed and according to the medical evidence 
he was found to be unfit for sexual inter- 
course. He was held to be incapable of 
discharging his marital duties. The de- 
cree for nullity was granted on the 
ground that the non-consummation of 
marriage was due to the husband’s in- 
capacity, nervousness or hysteria. 

16. As discussed above there is 
hardly any evidence on record to accept 
the contention of Mr. Mathur that Sumi-|~ 
tra was impotent on the date of marriage 
and she continued to be so until the in- 
stitution of the proceedings. The view 
taken by the learned trial Judge is’ right 
and it is confirmed. In my opinion the 
case 1s appears to be of desertion rather 
than of impotency, 


17. In the result the appeal fails 
and it is hereby dismissed. As the other 
party did not appear there will be no 
order as to costs. 

Appeal dismissed, | 
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Saidas, Appellant v. Legal Repre- 
sentatives of deceased Ameerbux, Res- 
pondents. , 

Second Appeal No. 19 of 1968, D/- 
29-10-1974,” ~ 

(A) Rajasthan Premises (Control of 
Rent and Evictsn) Act (17 of 1950), S. 13 
— Suit for evon. of tenant — On death 
of tenant his son brought in as legal re- 
presentative — Son claiming himself to 
be tenant having separate litigation with 
landlord — Tenancy being personal, son 
as L. R. could not claim protection in suit 
by landlord — However, Court held that 
order evicting son as legal representative 
would not affect his claim in his own liti- 


gation. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2526 = 1972 Ren CR 675 
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Afora Respondents. 


Adain hgment and decree of Bhanu 
Wrakash~ Dist. J., Ganganagar, in Civil 
AppealsNo/ 16 of 1967.) 
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Central Civil Seryices (Classification, Control 
| and Appeal) Rules (1963) 
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‘Applicability of R. 2 (a) S C 1265A 

- =R, 5 (1) (a) — Termination of service of tem- 
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Writ Petition No. 2850 of 1983, D/- 15.9.18 
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(1974) S. No. 1015 of 1973, DJ- 7-2-1! 
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